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ADVANCED PROSECUTOR TRAINING

FOREWORD

The Advanced Training Program for Assistant United States Attorneys
is partof a comprehensive training program prepared for the Superior Court
Division of the District of Columbia United States Attorney's Office under
a subgrant (OCJPA 73-21) with the District of Columbia's Office of Criminal
Justice Plans and Analysis. The other major parts of the program consist of
a novice Prosecutor Training Program for new prosecutors assigned to the
Misdemeanor Trial Section of the Superior Court Division (in conjunction with
whicha 450~-page Prosecutor Training Manual has previously been developed);
a Management Training Program for management and supervisory personnel;
and an Administrative Training Program for secretzrial and administrative
personnel in the Superior Court Divison. These pirograms and the manuals
connected with them have been prepared by personnel in the United States
Attorney's Office and the Institute for Law and Social Research.

The advanced training materials contained herein are the result of atrain-
ing needs analysis and design effort addressing the specific needs of the
Felony Trial Section, Superior Court Division. The United States Attorney
and his immediate staff, as well as all the supervisory attorneys in the
Superior Court Division, determined which topics were most necessary for
inclusion in the Advanced Training Program. It was determined that an
emphasis on trial-related skills was required, as well as basic pre-trial
tactics and certain esoteric areas of the law. This Advanced Prosecutor
Training Manual attempts to meet these needs by designing a training program
best suited to the requirements and environment of the Felony Trial Section
of the SBuperior Court Division, a section charged with the responsibility of
prosecuting the. major common law felonies in the District of Columbia.

It was determined that the best way to achieve a sophisticated treatment
of the topic areas, while still incorporating references to unique problems
within the Superior Court Division and meeting the specific needs of the pro-
secutors in the office, was to contract with former Assistant United States
Attorneys now engaged in private practice. Each outline contained herein
bears the name of the former Assistant United States Attorney who helped
prepare it. Those who contributed their time and talents to the project are
John D. Aldock, Robert S. Bennett, John G. Gill, Jr., Thomas C. Green,
Richard A. Hibey, Robert J. Higging, Philip L. Kellogg, James L. Lyons,
Robert X. Perry, James E.. Sharp and Daniel E. Toomey.

In additionto the consultants whose services were engaged, several senior
Assistant United States Attorneys worked on the substantive development and
actual writing of certain of the training segments. Those Assistants, each
of whose names appears onthe segmentwhich he developed, are E. Lawrence
Barcella, Lawrence T. Bennett, Daniel J. Bernstein, Robert R. Chapman,
~John O. Clarke, John F. Evans, Paul L. Friedman, Michael Gewirtz,
- James N. Owens, Robert A. Shuker, and Roger C. Spaeder,

Additional research was performed by (wo law clerks in the United States
Attorney's Office, John A. Bryson and Arthur E. Korkosz, and one law
clerk employed by the Institute for Law and Social Research, Paul D. Kamenar,
under a contract with the Law Enforcement Assistance Administration to
update and complete the preparation of the novice training materials.



During the course of the writing and editing of the advanced training
materials contained herein, several senior Assistant Uhnited States Attor-
neys assisted in reviewing the materials. They reviewed for consistency
with office policy and to assure that all necessary information was covered
and that the legal analysis in each case was sound. Those Assistants
are: Roger M. Adelman, William S. Block, John O. Clarke, Robert E. L.
Eaton, Jr., John F¥. Ewvans, Stephen W. Grafman, Seymour Glanzer,
Henry ¥. Green, W. R. King, Charles H. Roistacher, Robert A. Shuker,
Earl J. Silbert, Justin D. Simon, Richard N. Stuckey, Harold J. Sullivan
and J. Theodore Wieseman,

The overall management and direction of the project for the United
States Attorney's Office was provided by Mr. Paul L. Friedman, Adminis-
trative Assistant United States Attorney and Mr. Richard L. Cys, Deputy
Chief, Misdemeanor Trial Section, Superior Court Division. Mr. Friedman
and Mr. Cys reviewed the drafts of all of the training materials for tech-
nical accuracy and consistency with office policy and edited them for sub-
mission to the Institute for L.aw and Social Research. In this task they
were assisted by two former Assistant United States Attorneys who served
as consultants, Mr. John E. Rogers, who acted as technical director to the
initial Prosecutor Training Program, and Mr. Donald T. Bucklin,

The overall management of the project for the Institute for Law and
Social Research was provided by Ms. Elizabeth Zicherman, a Training
Systems Analyst with the Institute. Ms. Zicherman coordinated the various
efforts between the Institute and the United States Attorney's Office and
did the final editing and review of all materials, Ms. Zicherman had
previously helped develop and apply the methodologies used in the original
Prosecutor Training Program.
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Victor W. Caputy was sworn in as an Assistant United States Attorney
for the District of Columbia on April 16, 1951, Since that time he has
justifiably earned a reputation that is without equal as a forceful, effective
and knowledgeable trial advocate and prosecutor ¢f criminal cases on be-~
half of the United States of America. Throughout the entire course of his
career Mr. Caputy has continually and enthusiastically given the invaluable
benefit of his knowledge and skill to innumerable Assistant United States
Attorneys who had sought his counsel. All of the former and present
Assistant .United States Aitorneys who have contributed to this volume have
been his students, and any measure of success which we have achieved as
trial advocates is rooted in his teaching. Victor Caputy taught us the art
of trial advocacy, instructed us in the need for and manner of adequate
preparation for trial and instilled in us tremendous pride in representing
the United States in a court of law. Since the purpose of this volume is
to train Assistant United States Attorneys and since much of what is con-
tained herein derives from the wisdom imparted by Victor Caputy, we
gratefully and respectfully dedicate this volume to him.
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The topics under Section I of this Advanced Training Program are
considered non-trial topics - that is, subjects which either do not pertain
directly to courtroom-related skills (such as the Prosecutor's Ethical
Responsibilities and the Use of the Grand Jury); subjects which are court-
room-related but pertain to the pre-trial stages (such as skills inhvolved
in Exclusionary Hearings); and specific areas of the law (such as Conspiracy
and Electronic Surveillance). The topics under Section II deal with trial
training per se and are arranged in a roughly chronological fashion as they
would be used in the preparation and trial of a major felony case.

It is intended that these discussion outlines be used in conjunction with
small group seminars of twelve tofifteen prosecutors. Each seminar would
last from one and one-half to two hours and would be conducted by the
author(s) of the discussion outline, senior trial Assistants and attorney
supervisors within the United States Attorney's Office. It is intended that
the relevant discussion outline be distributed and reviewed in advance of
the particular seminar. A section outlining Parallel References Between
Preliminary and Advanced Prosecutor Training Materials has been included
to assist in providing background references, fromthe novice training manual,
for these advanced materials.



ADVANCED PROSECUTOR TRAINING

PARALLEL REFERENCES
BETWEEN PRELIMINARY AND ADVANCED
PROSECUTOR TRAINING MATERIALS

The following indicated portions of the materials from our Prosecutor Training
Program for new Assistant United States Attorneys should be reviewed by senior
Asgistants in preparation for each of the indicated advanced training sessions, in
addition to the Advanced Training Materials for each session:

I.A:
I.B:

I.C:

1.D:

I.E:

I.F:

I. G:

1. A:

II. B:

‘ 1. B. L:

Advanced Training
Topics '

The Prosecutor's Ethical
Responsibilities and Brady
Obligations

Use of the Grand Jury and
Responsibilities of the Grand
Jury/Intake Sections

Tactics in Exclusionary
Hearings: Confessions

Tactics in Exclusionary
Hearings: Search and
Seizure

Tactics in Exclusionary
Hearings: Identification

The Law of Conspiracy

Electronic Surve illance

Interviewing and Preparing
Witnesses for Trial '

Preparation and Examination
of Expert Witnesses

Services and Functions of
Law Enforcement Agencies
in Criminal Cases

I.A:

I.F:

I.H:

I.D:

I.G:

I.D:

- II.B:

II.B:

II. C:

Preliminary Training
Topics for Review

The Prosecutive System:
An Introduction

Preliminary Hearings
Confessions: Law and Hearings;

Arrest, Search, Seizure and
the Suppression Hearing

Arrest, Search, Seizure and the
Suppression Hearing
Identification: Law and Hearings;

Arrest, Search, Seizure and the
Suppression Hearing

Case Preparation and Examination
of Witnesses at Trial

Case Preparation and Examination

of Witnesses at Trial

Demonstrative Evidence and
Exhibits



1I.C:

II. D:

1. B

II. F:

I1. G:

Opening Statement and
Closing Argument

Direct and Redirect Exami-
nation of Witnesses

Cross-Examination of
Witnesses

The Hearsay Rule

The Insanity Defense
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I1I.G:

iI.H:
II;B:
II.1:
II. B:

11. D:

Opening Statement;

Closing Argument in a Jury Trial
Case Preparation and Examination
of Witnesses at Trial;

Proper Use of Rebuttal

Case Prepération and Examination
of Witnesses at Trial;

Impeachment of Witnesses
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ADVANCED PROSECUTOR TRAINING

I.A: THE PROSECUTOR'S ETHICAL RESPONSIBILITIES AND
- BRADY OBLIGATIONS

Robert R. Chapman
Robert X. Perry

"The United States Attorney is representative not of an ordinary party to a
controversy, but of a sovereignty whose obligation to govern impartially is as
compelling as its obligation to govern at all; and whose interest, therefore,
in a criminal prosecution is not that it shall win a case, but that justice
shall be done. As such, he is in a peculiar and very definite sense that
servant of the law, the twofold aim of which is that guili shall not escape
or mnocence suffer . . . .'" Berger v. United States, 295 U.S. 78, 88 (1935)

) st als
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"[T he prosecutionhas an obligationto setan example of professional conduct.
The Government may prosecute vigorously, zealously with hard blows if the
facts warrant, for a criminal trial is not a minuet. Nevertheless, there
are standards which a Government counsel should meet to uphold the dignity
of the Government.' Taylor v. United States, 134 U.S. App. D.C. 188, 189,
413 F.2d 1095, 1096 (1969)
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This outline Is intended only to state the law relating to the prosecutor's
ethical responsibilities and obligations under Brady v. Maryland, 373 U.S.
83 (1963). Recognizing that each situation in which ethical problems inhere
is unigque unto itself, no effort has been made herein to set forth either
office policy or definitive answers to specific problems, Rather, it is anti-
cipated that an understanding of the legal framework, contained in the first
part of the outline, will assist the prosecutor in his consideration of the
hypothetical situations which are described in Part IV, infra, and in an
apprec1at10n of office pollcy and guidelines which will be discussed by senior
supervisors at the seminar discussions to be corducted in conjunction with
this outline.

I. The Prosecutor's Duty to Disclose Exculpatory Evidence
In Brady v. Maryland, 373 U.S. 83 (1963), the Supreme Court held:

The supression by the prosecution of evidence favorable to
an accused upon request violates due process where the evidence
is material either to guilt or to punishment, irrespective of the
good faith or bad faith of the prosecution. 373 U.S. at 87.

In Brady the defendant was sentenced to death after a conviction of first
degree murder. He testified that he participated in the robbery but
alleged that his accomplice had killed the victim. The prosecutor with-
held a statement by the accomplice admitting the killing but claiming
that the defendant had wanted to strangle the victim while the accomplice
had wanted to shoot him. The Supreme Court quoted the Maryland Court
of Appeals as saying that there is "considerable doubt' as to how much

good the undisclosed statement would do the defendant, but that it would

be "toodogmatic' to say that the jury would not have attached any signi-

fcar - " 1 evidence



A.

12

Favorable Evidence

Brady did not specify whether the prosecutor, the defense or the
trial judge was to determine what information in the prosecutor's
file is exculpatory or ''favorable'' to the defendant so that dis-
closure is required. No court has held that it is a defense deter-
mination. In fact, several ccurts have expressly rejected argu-
ments that Brady requires that the defense be permitted to make
the determination. See, e.g., United States v. Evanchick, 413
F.2d 950 (2d Cir. 19B69); Unifed Stafes v. Harris, 409 F.2d (4th
Cir. 1969). The courts have also rejected the alternative of an
in camera inspection by the court. United States v. Frazier,
394 F.2d 258 (4th Cir. 1968). The courts' rejection of both de-
fense and courtinspection of the prosecutor's file for information
"favorable' to the accused leaves but one alternative: It is the
duty of the prosecutor to police himself by remaining alert for
information that might be ''favorable' to the accused and by dis-
closing such information to the defense.

This duty is a continuous one. When there is substantial room
for doubt about whether or not the information in question is favor-
able, the prosecutor should seek advice from other Assistants,
should consult with his supervisors, and only after having done
so, should he disclose the favorable evidence. While he may
decide, in the first insiance whether the evidence is favorable,
he cannot decide for the court what is admissible nor can he
decide for the defense what is useful.

Material Evidence

The most difficult problem created by Brady has been, '"What is
'material evidence'?' Some courts in post-Brady cases have
read into the word "material'' a standard for the degree of harm
that the suppression must have caused the defendant to require
the reversal of his conviction. Because of the myriad fact situa-
tions in which Brady claims can arise, courts have been unable
to define a true "materiality' standard. Moreover, the cases
that the Supreme Court has decided since Brady have not clari-
fied the "'materiality' standard.

1. In Giles v. Maryland, 386 U.S. 66 (1967), the Supreme
Court reversed a rape conviction on the ground that the
prosecutor had failed to disclose that the prosecutrix
had retracted another rape charge prior to trial; and that
she had attempted suicide within hours of the foregoing
incident and her ensuing hospitalization for psychiatric
examination. In a confused five to four holding, the Court
remanded the case to the State Court of Appeals without
reference to an explicit standard of materiality.

2. In Moore v. Illinois, 408 U.S. 786 (1972), the Supreme
Court againfailed to articulate a standard for judging the
"materiality" of undisclosed evidence. While adhering
to Brady in principle, the Court divided five to four on
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the significance of the ev1dence inquestion. The maJorlty
stated the evidence was '"an insignificant factor' and '"not
material to the issue of guilt,' while the dissent labeled
the evidence ''not merely material to the defense [but]
they were absolutely critical.' 408 U.S. at 806.

In Moore, a bartender, the victim, threw two men out
of his bar, and later one returned and shot him with a
shotgun. The Government's case consisted of two posi-
tive in-court identifications of the defendant as the killer,
plus admissions made two days later at another bar in
another city as follows: Sanders, a bartender, testified
that a man he knew as ''Slick" came into his bar with
another man and said that it was '"open season on bar-
tenders' and that he had shot one in Lansing (where the
shooting had occurred). The owner of this bar later
agreed to give these two men a ride to a nearby city.
During the ride, one of the men again referred to the
trouble with the bartender in Lansing. The bar owner
identified defendant as one of the two men. Sanders
identified defendant as ''Slick', the man who had made
the admission.

Prior to trial the defense moved for all written state-
ments, butwhen Sandersiestified no gpecific demand was
‘made for his statement. Sanders had given the police a
statement that he had met ''Slick'' six months before the
shooting. The prosecution has an FBI report that '"Slick"
was in federal prison during that period. Moreover, as
Sanders was brought into court to testify, he said to
the prosecutor that the person he knew as ''Slick' was
about 30-40 pounds heavier than the defendant and did
not wear glasses. None of these statements was disclos-
ed to the defense. At the post-conviction hearing Sanders
indicated that it was impossible that defendant was the
man in the bar who had made the admission to him,

The 5-4 majority held that, in view of the strength of the
prosecution's case, Sanders' misidentification of the de-
fendant as ''Slick' was not material to the issue of guilt.
The majority labeled the misidentification as ''at most an
insignificant factor' while specifically stating they were
adhering to the principles of Brady.

The holding of the Moore decision, which clearly sets
forth the prerequisifes for disclosure of evidence by the
prosecution, all of which must exist before disclosutre
is required, is as follows:

The heart of the holding in Brady is the pro-
secution's suppression of evidence, in the face
of a defense production request, where the evi-
dence is favorable to the accused and is material
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either to guilt or to punishment. Important,
then, are (a) suppression by the prosecution after
a request by the defense, (b) the evidence's favor'-
able characterfor the defense, and (c) the mate-
riality of the evidence. 408 U.S. at 794-795.

While the decision in each case necessarily turns on
its own facts, a definition of ''material' is beginning
to emerge from a growing body of case law.

a.

District of Columbia Circuit

In United States v. Lemonakis, U.S. App. ,

, 485 F.2d 941, 964 (1973), fhe United Staies
Court of Appeals for this circuit noted that while
the Supreme Court had not yet provided a defini-
tion of ''materiality, ' 'the rule in this jurisdic-
tion is that reversal is called for when, in the
context of the case at the bar, the undisclosed
evidence 'might have led the jury to entertain a
reasonable doubt about appellant's guilt!, " quot-
ing Levin v. Katzanbach, 124 U.S. App. D.C.
158, 16d, 363 F.2d 287, 291 (1966), on appeal after
remand, Levin v. Clark, 133 U.S. App. D.C. 6,
9, 408 ¥.2d 1209, 1212 -(1967). However, the
Government is not required ''to disclose all its
evidence, however, insignificant tothe defense, "
Levin v. Katzenbach, supra, 129 U.S. App. D.C.
at 162, 363 F.2d at 28], and clearly it is not
required ''to disclose evidence which appears to
be irrelevant.' TUnited States v. Bowles, U.S.
App. D.C.  , , 488 F.2d 1307, I313T1973)
(emphasis supplied). Thus, while tk> require-
ment of Levin v. Katzenbach that the Government
disclose all evidence that ''might have led" to
the jury's entertaining a reasonable doubt, can be
read expansively to include almost any evidence
in the possession of the Government, clearly the
Court did not intend such a result; for there is
"no constitutional requirement that the prosecu-
tion make a complete and detailed accounting to
the defense of all police investigatory work in a
case, Moore v. Illinois, supra 408 U.S. at 795,

In the case of Levin v, Katzenback and Levin v,
Clark, the undisclosed evidence, that certain
witnesses could not recall a secondary trans- _
action not necessary to the Government's case,
was seemingly of no great consequence. The.
secondary transaction was the breaking down of
35 one thousand dollar bills into smaller denomi-
nations by the bank teller who had earlier cashed
the $35, 000 check for the Government witnesses
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who were to give the defendant the alleged bri-
bery monies. In denying a petition for rehearing .
en banc (5-3), the Court seemed to be of the

© View that the holding was limited to the peculiar

facts of the case and that the principle of law in-
volved was unchanged. Judge McGowan stated
for'himself and two other judges: "Denial of re-
hearing en banc is not to be taken as indicating
that the Government is required to honor a gene-

ral request for any and all information helpful

to a defendant. . ."' Levin v, Clark, supra, 133
U.S. App. D.C. at 24,408 F.2d a% 1227 (State-
ment of McGowan, J.).

The Lemonakis case concerned undisclosed evi-
dence of seemingly greater significance than that
in Levin.  While the Court reaffirmed the Levin
rule, it found no duty on the prosecution to dis-
close, stating that the evidence was not "impor-
tant' enough, and the conviction was affirmed.
In Lemonakis, the defendant, Enten, along with
others, had been convicted of six burglaries, but
the Government at trial had alleged that Enten
had masterminded and financed the conspiracy.
The withheld evidence was a statement by the
accomplice-informant that he had not approach-
ed the defendant until after the first burglary.
While the Court of Appeals, on the Government's
motion, dismissed the first burglary conviction,
it affirmed the convictions on the other counts.
The Court stated that this was not one of 'those
particular situations where a fair.trial may have
been significantly blurred by the nondisclosure''.
U.S. at , 485 F.2d at 965. See also United
States v. Bowles, supra, U.S. at ~, 488
F.2d at 1313-1314., ‘ "_

What is deemed to be ''material" to a fair trial .

. may extend beyond evidentiary matters. A re-

cent case concerned the failure by an Assistant

United States Attorney to disclose that three

jurors had been members of a previous jury

which was ''castigated' for a not guilty verdict.

Because of the strength of the case it was affirm-
ed, but by way of dicta, the court indicated, that,
while ordinarily there is not a duty to disclose

public aspects of a juror's service, such as vot-

ing records and experience, ''considerations of -
basic fairness may generate a duty to disclose"

in such circumstances. United States v. Kyle,

152 U.S. App. D.C. 141, 145 469 ¥, 2d 547, 551

(1972), cert, denied, 409 U.S. 1117 (1973). '
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Second Circuit

The pr‘e-Bradyv standard was that reversal would
be required if the Government failed to disclose
material evidence which would "probably produce

- a different verdict.' United States v. Kyle, 297

F.2d 507 (2d Cir. 1961). After Brady, the stan-
dard became evidence whichis '"material" and of
"some substantial use'' to the defendant. United
States v. Polisi, 416 F.2d 473 (2d Cir. 1989y,
United Statés v. Tomanolo, 378 F.2d 26 (2d Cir.

19677). ‘

In United States v. Keogh, 391 F.2d 138 (1968),
Judge Friendly explained that different standards
apply to different situations:

(1) Deliberate prosecutorial misconduct -
Where the prosecution's suppression of
evidence is ''deliberate' - i.e., either a
considered decision to suppress for the
very purpose of obstructing or a failure
to disclose evidence whose high value to
the defense could not have escaped the
prosecutor's attention - the evidence is
"highly material' and reversal is requir-
ed even in the absence of a defense re-
quest in the trial court.

(2) Request cases - Where the prosecutor
suppresses evidence ''favorable to the
accused" which is ''material either to
guilt or to punishment'' and he refuses to
disclose it upon request, the conviction
must be reversed. This is the Brady
standard. IR

(3) Where therehas not been deliberate sup-
préssion in the sense outlined in either
(1) or (2)supra, the absence of a request
is quite relevant, and the case will not
be reversedin its absence and in the ab-
sence of a ''considerably higher' stan-
dard of mateériality. A defense request
"serves the valuable office of flagging
the importance of the evidence for the
defense and thus imposes on the prosecu-
tor a duty to make a careful check of his
files,' 391 F.2d at 147, In such cases,
the problems of the courts and the wider
interests of society unite to require a
substantially higher probability that dis-
closure of the evidence to the defense
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would have altered the result., To invali-
date convictions in such cases because

a combing of the prosecutors' files after

the trial has disclosed evidence possibly

useful to the defense but not likely to

have changed the verdict would create

unbearable burdens and uncertainties.'

391 F. 2d at 148.

In United States v. Miller, 411 F'. 2d 825 (24 Cir.
1969), the Second Circuit reversed a conviction
because the Government failed to disclose the
pretrial hypnosis of a prosecution witness. In
United. States v. Mele, 462 F.2d 918 (24 Cir.

‘1972), the court reversed a narcotics conspiracy

conviction because the Government did not
disclose that one of its witnesses was a paid in-
former.

Fourth Circuit

In Ingram v. Peyton, 367 F.2d 933 (4th Cir. 1966),
the court in reversing a conviction held that
where the withheld evidence is impeaching in
character, the evidence must raise a substantial
likelihood that it would have affected the verdict.
In an earlier case the court held that where the
prosecution had been unfair in the disclosure of
certain evidence, the test is whether there is
a ''reasonable possibility'' thatthe evidence might
have contributed to the conviction.  Barbee v.

Maryland, 331 F, 2d 842 (4th Cir. 1964).

Fifth Circuit

In Ashley v. Texas, 319 F. 2d 80 (5th Cir. 1963),
over a strong dissent, the court held that "mate-
rial'' evidence is evidence, which, even if the
prosecution disbelieves it, is of a type or from
a source which in all probability would make it
very persuasive toafair-minded jury. In Ashley,
the conviction was reversed because the prose-
cution. suppressed certain psychiatric opinion of
insanity. In United States v. Franicevich, 471
F.2d 427, 429 (bth Cir. 1973), the court held it
was not error to fail to disclose part of a Farm-
ers Home Administration loan investigation not
pertaining to the defendant. ‘

Sixth Circuit

In Clay v. Black, 469 F.2d 319 (6th Cir. 1972),
the court reversed a lower court's denial of
habeas corpus relief where the prosecutor failed
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to inform the defense of an F.B.I. report con-
cerning blood stains in the defendant's car which
supported the defendant's version of the case.

Seventh Circuit

In Bergenthal v. Cady, 466 F.2d 635 (7th Cir.
1972), cert. denied 409 U.S. 1098 (1973), the
court held thatreversalwas not warranted where
the prosecutor withheld a psychiatric report of
"no opinion' on defendant's sanity. In United
States v. Teague, 445 F.2d 114 (7th Cir, 1971,

the court held that the defendant's bank robbery
conviction was notprejudiced by the prosecutor's
failure to disclose an eyewitness to a robbery of
a nearby postal substationthat happened approxi-
mately thirty minutes before the bank robbery.
In United States v. Poole, 379 F.2d 645 (7th Cir.
1967), the court reversed defendant's conviction
because the prosecutor failed to reveal to the
defense that there was a physician's report that
concluded a rape victimhad not had sexual inter-
course, ‘

Eighth Circuit

In Weaver v. United States, 418 F.2d 475 (8th
Cir. 1868), the prosecuiion failed to inform the
defense of the existence of a witnessto a robbery
who after observingthe accused stated to federal
agents and local police that the defendant was

.positively notone of the men who robbed the bank.

The Eighth Circuit remanded this issue to the
District Court for a hearing.

Ninth Circuit

In Hibler v. United States, 463 F.2d 455 (1972),

the court reversed the deiendant's conviction be-
cause the evidence that was withheld might have
led the juryto entertain a reasonable doubt about
the defendant's guilt. The prosecutor had decided
that a police officer's testimony that supported
the defendant's explanation of why he was driving
a car that had been involvedin a robbery was not
material,

In Lessard v. Dickson, 394 F,2d 88 (9th Cir.
1968), the court held that the prosecution's fail-
ure to tell the defense that a motel operator had
seen a stranger, not the defendant, go into the
deceased's room shortly before the body was
found, was not "material" in light of the massive
weight of evidence against the defendant.
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Necessity of a Request

In Brady, the defense had requested the suppressed evidence; the
Supreme Court's holding, read literally, applies only to evidence
that the defendant has asked the prosecutortodisclose. In Moore’
v. Illinois, supra, the Supreme Court reiterated the importance
of the request element in its holding in Brady and specificially
decided thata defense request is indispensable in all cases whose
disclosure is required by Brady. . In this circuit, however, the
court has held that a defense request is not a pre-requisite to
the operation of the Brady, rule.. Levin v. Clark, 133 U.S.

App. D.C. 6, 403 F.2d 1209 (1967).

S i

The subsequent Snpieﬁer Court case of Moore v. Illinois must
therefore be read to overrule Levin which, as previously noted,

was intended to be limited to its peculiar facts. The prosecutor
must assess all information available to him to determine if it
might be favorable or material to the defense. If the evidence
is clearly of high exculpatory value to the defense, it should
probably be disclosed even in the absense of a defense request.
See United States v. Keogh, supra. If, as is more often the
case, the prosecutor is at first not sure if certain information
should be turned over, he should further investigate the informa-
tion at hand and consult with other Assistants and his supervi-
sors. If, after sucha re-examination of the information, the con-

" sensus is that there is still substantial room for doubt, he should

disclose the information to the defense. In all other cases, the
prosecutor has no ethical or Brady obllgatlon in the absense of
a defense request

Timing of Disclosure

Brady did not define the point in the proceedings against the de-
fendant at which the prosecutor must disclose Brady material.
Lower courts are generally divided about the appropriate time
for disclosure. A number of cases favor pretrial disclosure.
United States v. Bonnano, 430 F. 2d 1060 (24 Cir, ), cert. denied,
400 U.S. 964 (1970); United States v. Trainor, 423 F.2d 263

" (Ist Cir. 1970); United States v. Polisi, 416 F.2d 573 (2d Cir.

1969). Several cases support turning over information at trial.
United States v. Moore, 439 F.2d 1107 (6th Cir. 1971); United

States v, Condor, 423 F.2d 904, 911 (6th Cir.), cert. denied,
400 U.S. 958 (1970).

While the A.B.A. Standards relating to the Prosecutlon Function
and Defense Functlon §3.11 suggests disclosure ''at the earliest
possible opportunity', the timing of disclosure should turn on the
nature of the evidence, but disclosure should never be made until
the prosecutor has fully investigated the evidence himself, for
example, by interviewing all relevant witnesses. ‘

If the prosecutor .is aware of witnesses who may exculpate the
defendant, after carefulinvestigation the witnesses should be made
available to the defense prior to trial. United States v. Gleason,
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265 F. Supp. 880 (S.D.N.Y. 1967). Where these exists a con-
flict betweenthe Jencks Act, which requires disclosure only after
the direct testimony of the witness at trial, and the Brady rule,
the material is producible only after the witness has testified,
"unless of course, it was favorable to the accused, in which
case the prosecution may be obliged to produce immediately,"
United States v. Bishten, 150 U.S. App. D.C. 51, 56, 463 F. 2d
887, 892 (1972). In United States v. Trainor, 423 F.2d 263 (Ist
Cir. 1970), the court denied relief to the cefendant, but at the
same time implied that if the evidence in question contained
material useful to the defendant at the pretrial stage, the prose-
cutor's failure to disclose at that time would have required re-
versal

E. Suppressmn

The conduct that Brady termed ''suppression' can better be
called nondisclosure. Although nondisclosure need not be inten-
tional, courts have generally expected some showing that the
prosecutor has been negligent, that there was reason for him
to believe that the evidence might be useful to the defense. This
element of Brady is correlated at least in part to the materiality
standard.

To constitute nondisclosure, the Government must have at one
time possessed the evidence. While some courts have held that
the prosecutor himself need not have possessed the evidence so
long as it was in the custody of other Government agents, Kyle
v. United States, 297 F.2d 507 (2d Cir. 1961), this position must
be vigorously opposed if the evidence in possession of other
agencies is not known to the prosecutor; Otherwise, he could be
charged with the responsibility of gcarching the files of all
Governmental agencies prior tc trial. Ct. Moore v. Illinois,
supra, 408 U.S. at 795, but see United Stafes v. Bryant, 142
U.S. App. D.C. 132, 439 F.2d 642 {I971).

The prosecution and law enforcement agencies must promulgate,
enforce, and attempt in good faith to follow rigorous and syste-
matic procedures designed to preserve Brady and discoverable
material, United States v. Bryant, 142 U.S. App. D.C. 132,
439 F.2d 642 (1971); United States v, Clemons, 144 U.S. App.
D.C. 235, 445 F.2d TII (I971):" See United States v. Augenblick,
393 U.S. 348 (1969) Savage v. United States, 313 A.2d 880 (D.C.
Ct. App. 1974);" Banks v. United States, 305 A.2d 256 (D.C. Ct.

_ App. 1974). #T'he Metropolitan Police Department has promul-
gated such as order in the District of Columbia. See MPD
General Order 601, No. 2, Preservation of Potentially Dlscover—
able Material, (May 26, 1972).

II. The Prosecutor's Duty to Avoid Use of Perjured Testimony and/or False ‘
Evidence.

It is quite clear that a conviction knowingly cbtained through false testi~
mony or evidence is a denial of due process of law and will be reversed.
Mooney v. Holohan, 294 U.S. 103 (1934).
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False Testimony

If the prosecutor knowingly elicits false -testimony or permits a
witness to testify knowing the testimony to be false or mislead-
ing, the conviction will be reversed. Alcorta v. Texas, 355 U.S.
28 (1957); Napue v. Illinois, 360 U.S. 264 ZI954) Pyle v. Kansas,
317 U.s. 213 (1842).

In Alcorta, the defendant's homicide conviction was reversed

where the prosecutor, knowing that his key witness had had sexual
relations with the defendant's wife several times, elicited testi-
mony that the witness had never had sexual relations with her.

In Napue, the prosecutor asked his key witness if he had receiv-
ed any promises, knowing that the witness has received certain
promises in return for testimony; the witness answered in the
negative. The Supreme Court in reversing the conviction held
that the failure of the prosecutor to correct the answer or clarify
the false impression created thereby constituted a denial of due
process of law,

More recently, the Supreme Court has ruled that knowledge of
one prosecutor may be imputed to another Assistant within the
same office. In Giglio v. United States, 405 U.S. 150 (1972), the
Assistant United States Attorney who presented a case to the grand
jury promised a key witness that he would not be prosecuted if he
testified before the grand jury and at trial. The witness at trial
testified that no promises had been made. The Assistant who
tried the case was unaware of the prior promise. The Supreme
Court in reversing held that neither the grand jury Assistant's
lack of authority nor his failure to inform his superiors and his
associates is controlling, and that the prosecution's duty to present
all material evidence to the jury was not fulfilled and constltuted
a violation of due process of law. This "imputed knowledge con-
cept may possibly cover knowledge of prosecutors in other juris-
dictions. See United States v. Carter, 454 F.2d 426 (4th Cir.
1972). ' ‘ :

False Evidence

In Miller v. Pate, 386 U.S. 1(1966), the Supreme Court reversed a
murder and rape conviction where the prosecutor referred to and

~exhibited to the jury a pair of '"blood stained shorts'' which were

an important link in the chain of the circurnistantial case against
the defendant. However, the prosecutor knew that the reddish-
brown stains on the shorts were not blood, but paint. The Court
held that the prosecution ''deliberately misrepresented the truth'
and the conviction was reversed.

Duty to Disclose Exculpatory Evidence
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1. The American Bar Association Standards for Criminal Justice
" Relating to the Prosecution Function.

a, Standard 3.11 reads as follows:

Disclosure of evidence by the prosecutor.

(a) It is unprofessional conduct for a prosecutor
to fail to disclose to the defense at the earliest
feasible opportunity evidence which would tend to
negate the guilt of the accused or mitigate the
degree of the offense or reduce the punishment.
(b) The prosecutor should comply in good faith
with discovery procedures under the applicable
law. (c) Itis unprofessional conduct for a prose-
cutor intentionally. to avoid pursuit of evidence
because he believes it will damage the prosecu-
tion case or aid the accused.

b. The commentary following Standard 3.11 reads
as follows:

Beyond the field of evidence which the prose-
cutor knows would tend to establish innocence or
mitigate the degree of the offense there is a less
sharply defined area of evidence which would sub-
stantially aid the defense. This latter area is
too vague to be defined in standards of conduct
and must be left to the development of discovery
procedures by rule making or statutes.

2. The American Bar Association Code of Professional Re-
sponsibility.

a. DR 7-103(]3) reads as follows:

A public prosecutor or other government law-
yer in criminal litigation shall make timely dis-
closure to counsel for the defendant, or to the
defendant if he has no counsel, of the existence
of evidence, known to the prosecutor or other
government lawyer, that tends to negate the guilt
of the accused, mitigate the degree of the offense,
or reduce the punishment.

b. DR 7-109’A) reads as follows:

A lavyer shall not suppress any evidence that
he or hig client has a legal obligation to reveadl
or produce.

3. As to materiality, both Standard 3.11(a) and DR 7-103(B)
set the test as evidence that 'tends to negate the guilt."
No court has set this vague standard as to Brady mate-
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rial, and the Brady formulation, '"material to guilt, " is
preferable. Ks to the timing of disclosure, Standard
3.11(a) refers to "earliest feasible opportumt)y”whlle DR
e 103(B) appears to impose a less stringent tlmely dis~
closure requlrement

B. Duty to Avoid Use of Perjured Testimony or False Evidence

1.

IV, Hypothetical Situations Concerning the Prosecutor's Duty to Disclose

The American Bar Association Standards for Criminal
Justice Relating to the Prosecution Functions,

a. Standard 5.6 reads as follows:

Presentation of evidence,

(2) It is unprofessional conduct for a prosecutor
knowingly to offer false evidence whether by
documents, tangible evidence, or the testi-
mony of witnesses.

The American Bar Association Code of Professional Re~-
sponsibility.

a. DR 7-102(A) reads as follows:

In his representation of a chent a lawyer shall

not. ..

3) Conceal or knowingly fail to disclose that which
he is required by law to reveal.

4) Knowingly use perjured or false evidence,

5) Knowingly make a falge statement of law or fact,

8) Participate inthe creation or preservation of
evidence when he knows or it is obvious that the
evidence is false,

Certain Evidence

A. In the following hypotheticals:

1.

Examine the brief facts;
Determine whether the evidence is exculpatory in nature;

If the evidence is exculpatory in nature, determine the
line of investigation or inquiry which should be pursued;

If youdetermine that disclosure is warranted determine
when it should be made; «

Determine what type of disclosure is warranted.
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B. Hypotheticals

1.

2.

You are prosecuting aliquor store robbery in which one of
the robbers placed hisfingers onthe cashregister when he
took money from the register, The Mobile Crime Labora-
tory has lified latent fingerprints from the area of the
cash register that the robber touched which do not match
the defendant's. The liquor siore employs seven people.

You are prosecuting a rape case where the complainant
makes an on-the-scene identification of her assailant
moments after the incident. The complainant was exa-
mined by adoctor at D.C. General Hospital approximately
one hour after the rape. Inhis report, the doctor indicates
that the complainant smelled of alcohol and appeared to
be intoxicated at the time of the examination. You talk
with the first police officer on the scene who indicates
that the complainant appeared to be highly intoxicated.
The complainant advises you in your pretrial interview
that prior to the rape she has consumed a six-pack of
beer in a two-hour period.

You are preparing for a homicide trial and a close friend

of the defendant's, John, advises you that one hour after

the police found the victim in an apartment building, the
defendant in the presence of another person, Bill, told
both John and Bill: 'I just did in a dude', pointing to the
apartment building in question. You speak with Bill who
acknowledges that he walked past the apartment building

with John and the defendant, but states that the defendant .
- said nothing as they passed the building.

You are prosecuting a Burglary I case where the defen-
dant broke into a home owned by the complainant. The
complainant positively identified the defendant in a line-up
as the burglar. The complaining witness testified before
the grand jury, but died one month later. Subsequent
to the complainant's death, defense counsel indicates to
you that the defendant is willing to plead guilty to unlawful
entry and attempt petit larceny.

Youare prosecuting a robbery case in which the complain-
ant has positively identified the defendantas her assailant,
You subsequently learn that an eyewitness to the crime
has seen a picture of the defendant in a newspaper article
that involves andunrelated shooting., The eyewitness indi-
cates that the person in the newspaper photograph- -appears
to be 'heavier and stockier'" than the person who was in-
volved in the robbery that she witnessed.

You are prosecuting a robbery case where the complainant
and two eyewitnesses are shownthe same group of ten mug
shots. The defendant's photograph is positively identified
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by the complainant and one of the eyewitnesses. The
second eyewitness looks at the photographs, picks out the
defendant's photograph, and says, "I don't know.' The
compla'ming witness and the eyewitness who identified the
defendant in a mug shot identify him in a line-up. The
eyewitneess who stated "I dont know' at the viewing of
the defendant's mug shot does not attend the line-up.

You are prosecuting a robbery case where the complain-
ant and an eyewitness give the identical description of
the lone assailant as: Negro male, 20's, about 6 feet
tall, 150 pounds wearing red pants and red shirt. About
twenty minutes after the robbery, the complainant posi-
tively identifies the defendant as her assailant, He is a
Negro male, 21, 6 feet tall, 155 pounds, and wearing
red pants and a red shirt., Neither of the two eyewit-
nesses viewed the defendant when he was brought back
to the scene,

Your complainant in a Burglary I case is a 89 year-old
man who has been both an in-patient and out-patient at
St. Elizabeth's Hospital for the past twenty-five years.
You speak with the complainant whose memory appears
to have faded and whose accounts of the incident in ques-
tion vary significantly from his grand jury testimony.
You speak with the complainant's psychiatrist who indi-
cates that the complainant has been diagnosed as a
paranoid schizophrenic. The psychiatrist indicates that
the symptoms of your complainant's disorder include
hallucinations. He further indicates that the complainant
is suffering from arteriosclerosis and an attendant loss
of memory.

You are prosecuting a homicide case where a key eye-
witness to the shooting comes forward with information
relevant to the case one year after the incident and only
after he himself is charged withafelony. Yourwitnessis
arrested for two other offenses prior to the homicide
trial. While no promises or plea bargains have been
made with your eyewitness, all three of his cases have

- been continued for trial beyond the date of the homicide

trial,

You are prosecuting an unauthorized use of an automo-
bile case where there are two eyewitnesses. The first
witness makes a positive identification from photographs
and in a line-up. The second eyew1tness only attends a
lineup and indicates that he is ''not sure' if the defendant
was the subject in the stolen car. During a pretrial con-
ference, witness number two ('not sure') says to the
first witness, "I'll bet you two to one that the dude that
the police caught will be convicted." e
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You are prosecuting a grand larceny case, but prior to trial
you ascertain that at the time of the offense the value of the
item in question (retail, wholesale, market, and replacement)
was under $100. The defendant has indicated a willingness
to plead to grand larceny. )

You aretrying an arson case wheretwo people have positively
identified the defendant as the person responsible for the

criminal act. Subseguent to indictment but prior to trial,

you ascertainthat there are three other people who were wit-

nesses to the arson. All three witnesses indicate that the
defendant was not the person responsible for the criminal act.
All three individuals name one other eyewitness who was also
present at the time of the fire and who all three indicate will
exculpate your defendant. After further investigating the
three witnesses' statements, you make the witnesses avail-
able to the defense, You have the name and address of the
fourth "exculpatory'' witness, but the police are unable to
locate him., ' '

You are preparing for trial in a rape case that occurred in
front of the White House. The police in the early stages of
investigation ascertainfrom an unnamed citizen that a subject
named Smith, Negro male; 20's, 6 feet all, who hangs in two
different bars, was bragging that he was responsible for the
rape in front of the White House. During their investigation,
the police were unable to locate Smith., Several weeks after
the rape, the victim encountered Jones on the street and re-
cognized him as her assailant., She immediately called the
police and Jones was arrested. Jones confessed to the rape.
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ADVANCED PROSECUTOR TRAINING

I.B: USE OF THE GRAND JURY AND RESPONSIBILITIES
OF THE GRAND JURY/JINTAKE SECTION

Michael I. Gewirtz
Daniel E. Toomey

Note: This outline deals with the various uses of the Grand Jury, its history
and present authority; the procedures followed in the Grand Jury/Intake Sec-
tions of both the Superior Court and the District Court; preliminary hearing
law and procedures (see also Prosecutor Training Manual: Topic I.F.);
presentation of cases to the Grand Jury; immunity procedures; the subpoena
power of the Grand Jury; and indictment draftsmanship and sufficiency.

I. Brief Historical and Descriptive Background of the Grand Jury
A. History

1. English antecedent -- Established during the reign of
Henry II, at the Assize of Clarendon in 1166, in attempt
by the monarch to assert his dominance over ecclesias-
tical and feudal realms. '

2. First juries were principally summoned to assist in
settling civil disputes and to provide an alternative to
the ancient modes of proof by ordeal of fire and water,
by oath, or by battle.

3. In 1352 the function of the grand jury was made distinct
from that of the petit jury. The grand jury was abolished
in England in 1933. United States v. Cox, 342 F, 2d 167,
187 n. 10 (5th Cir. 1965), cert. demed .Cox v. Hauberg,
381 U.S. 935 (1965).

4. The early purpose of the grand jury was to guard indivi-
duals againstmalicious prosecutions by private enemies
and political trials brought about by the '"ill designs of
corrupt ministers of state . . . who might commit the
most odious of murders in the form and course of jus-
tice . . . .'' Note, Indictment Sufficiency, 70 Colum. L.
Rev. 876, 881 (1970).

B. U.S. Constitutional Basis

1. '"No person shall be held to answer for a capital or
otherwise infamous crime, unless on a presentment or
indictment of a grand jury . . .'" Fifth Amendment,
Constitution of the United States.

2. The Fourteenth Amendment does not require the states
to initiate. criminal prosecutions by grand jury indict-
ment. Hurtado v. California, 110 U, S. 516 (1884); Peters
v. Kiff, 407 U.S. 93 (1972). However, prosecutions
brought in the name of the United States for ''capital, or
otherwise infamous' crimes must be instituted by way
of grand jury indictment, United States v. Moreland, 258
U.S. 433 (1922)
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a, The District of Columbia Code provides that in

: prosecutions originating in Superior Court, an
offense which may be punishable by death must
be instituted by the return of an indictment; an
offense which is punishable by imprisonment for
a term in excess of one year is to be instituted by
indictment, unless the accused waives this right.
23 D.C. §301; 16 D.C, Code §702; Super. Ct.
Crim. R. T(a).

b. In District Court the same rules apply. Fed. R.
Crim. P. 7(a).

C. Description of Grand Jury in Present Form

1. The grand jury shall be composed of 23 members and not
less than 16, and they shall be summoned by the Chief
Judge orthe Associate Judge designated by him. ‘Super.
Ct. Crim. R. 6(a); Fed. R. Crim. P. 6(a).

2, 11 D.C. Code § 1903 provides that a grand jury in the
. District of Columbia can take cognizance of all cases
brought before it regardless of whether the indictment

is returnable in District Court or in Superior Court.

3. 11 D.C. Code §1901 provides that the qualifications of
grand jurors in the District of Columbia shall be the
same as those of federal grand jurors. See 28 U.S.C.
1861 et seq. and 18 U.S.C. §3321, et seq. opecial grand
juries are governed by 18 U.S. C. §3333. )

- 4. An indictment can only be found upon the concurrence
of 12 or more grand jurors. Super. Ct. Crim. R. 6(f);
Fed. R. Crim, P. 6(f).

5. Agrand jury may serve for no more than 18 months.
Super. Ct. Crim. R. 6(g); Fed. R. Crim. P. 6(g). .

II. Procedures for the Grand Jury/Intake Section of the United States
Attorney's Office.

Note: There are two grand jury sections, one in District Court and one
in Superior Court. The former returns about 800 indictments per year for
violations of the United States Code; the latter returns about 2,800 indict-
ments a year for violations of the District of Columbia Code.

A. Course of a Case From Felony Complaint Through Indictment

1. Complaint - Papering

Felony complaints are handled specifically by members
of the Grand Jury/Intake Sections. All cases are care-
fully screened at papering. ‘
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a. Because of the difficulties in transporting cases |,
(defendants, officers, andappointed counsel) from
one court to another, it is to the Government's
advantage to make sure the case is in the right
court at the time of papering.

b. In the District Court, where about half the indict-
ments returned are for federal narcotics viola-
tions, the emphasis is on ensuring that all
Controlled Substances Act cases meet the require-
ments for federal jurisdiction. Unless there are
observations of narcotics transactions, posses-
sion of a small quantity of narcotics cannot be
successfully prosecuted as possession with intent
to distribute. 21 U.S.C. §841(a). In a close intent
to distribute case, consideration should be given
to referring the case to Superior Court if the de-
feridant has a prior Uniform Narcotics Act convic-
tion, because there a felony can be successfully
prosecuted without the necessity of proving the
additional element of intent to distribute. See 33
D.C. Code § 423(b). -

2. Presentment -- Super. Ct. Crim. R. 5.

Note: Presentment as used here refers tfo the proceeding
before a magistrate or judge subsequent tothe issuance of a
felony complaint, At presentment, the court advises the
defendantof his rights, includingthe right to the assignment
of counsel if he is unabie to obtain counsel; the court sche-
dules a preliminary hearing; and the court sets bond. Pre-
sentment in this sense, differs from the term ''presentment"
as used in the Fifth Amendment with respect to the grand
jury which historically referred to the process by which the
grand jury initiated an independent investigation and asked
that a charge be drawn. It still serves as the method by
which the grand jury asks that a charge be drawn by the
United States Attorney who drafts the indictment and then
returns to the grand jury to ask for a vote on the indictment
as drawn. Gaither v. United States, 134 U.S. App. D.C.
154, 158 n, 1, 413 F.2d 1061, 1065 n. 1 (1969). See §I(A) (4)
(b), infra.

a. Persons arrested are required to be brought be-
fore the court without unnecessary delay. Super.
Ct. Crim. R. 5(a).

Note: Reasonable delay for police processing is
permitted. 23 D.C. Code §562(c) (2); Super, Ct.
Crim. R. 5(a). ; -

b. At presentment, a person arrested withouta war-
- rant must be informed by the court of the infor-
mation or complaint, and of any affidavit filed
therewith., Super. Ct. Crim. R. 5(b).
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Preliminary Hearings are governed by Super. Ct. Crim.
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Interrelaticon of 18 U.S.C. §3501(c) (providing for
presumption of no delay if presented within 6

hours) and consideration of waiver of delay claim.

Compare Mallory v. United States, 354 U.S. 449
(I957), with Pettyjohn v. United States, 136 U.S.
App. D.C. 69, 419 F.2d 651 (1969); and Frazier
v. United States, 136 U.S. App. D.C. I80, 419
F.2d 1161 (19639). Super. Ct. Crim. R. 5(a) states
that it shall not conflict with 18 U.S.C, §350l.

Time limits for setting date of preliminary hear-
ing at presentment:

(1) Rule 5(c), Super. Ct. Crim. R.,incorpo-
rates the dictates of the Federal Magis-
trates Act, 18 U.S.C. §3060, °

(a) 18 U.S.C. §3060(b) (1) and Super.
Ct. Crim. R. 5(c) (2) require that
the preliminaryhearingbe set with-
in 10 days following the initial
appearance (presentment) for an
accused person in custody.

(b) Wherethe accused person is not in
custody, the preliminary hearing
must be set within 20 days of pre-
sentment. 18 U.S.C. §3060 (b) (2);
Super. Ct. Crim. R. 5(c)(2).

(2) Continuances of preliminary hearing may be
obtained only with the consent of the defen-
dant and a show of good cause; absent the
consent of the defendant, the prosecutor must
show that extraordinary circumstances exist
and that delay is indispensable and in the
interest of justice. 18 U.S.C. §3060 (c);
Super. Ct. Crim. R. 5(c)(2).

R. 5(c) (1); Fed. R. Crim. P. 5.1.

a'

bl

They are conducted by attorneys from the Grand
Jury/Intake Section in Superior Court before one
of the three federal magistrates.

A judge in Superior Court is specifically assigned
to hear preliminary hearings beginning usually
between 9:30 and 10 a.m.; two Assistants are
normally assigned, one presenting cases and one
papering and negotiating pleas. The normal calen:
dar is approximately 30 to 40cases per day.

[t
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This period provides the unique opportunity for
the disposal of weak cases by misdemeanor pleas.
Assistants should carefully re-screen cases at
preliminary hearing, and make efforts to negoti-
ate pleas at this stage. If it is decided that a
misdemeanor disposition is appropriate, an infor-
mation is prepared so that it can be filed and a
plea taken at the preliminary hearing.

In District Court, preliminary hearings are con-
ducted by a United States Magistrate. All cases
are carefully re-screened on the basis of lineup,
chemical analysis, fingerprint, and handwriting
reports. The officer or case agent should be re-
minded at papering to bring these materials to
the preliminary hearing.

(1) If it is decided that a misdemeanor dis-
position is appropriate, an information is
prepared so that it can be filed and a
plea taken at the preliminary hearing. The
United States Magistrates have authority to
take pleas to misdemeanors, the penalties
for which do not exceed one year in prison
and/or a $1, 000 fine. 18 U.S.C. §3401,
The practice in District Court is to have
the Magistrates take pleas in cases where
the misdemeanor is either alesser includ-
ed offense of the felony charges, or, if a
violation of the District of Columbia Code,
it is a misdemeanor which could be filed
as a related «ifense pursuant to 11 D.C.
Code §502(3).

(2) In cases where the Magistrate has no juris-
diction to take a plea (felony pleas and
misdemeanors, the penalty for which is
greater than one year and/or $1,000), the
plea is arranged through the chambers of
the Chief Judge. ’

Conducting a preliminary hearing

(1) Notalegitimate discovery device, although
some discovery may be dn unavoidable by-
product. Super. Ct. Crim. R. 5(c)(1);
United States v. King, 157 U.S. App. D.C.

- 179,186, 482 F.2d 768, 775(1973); Coleman
v. Burnett, 155 U.S. App. D.C. 302, 313-
315, 477 F.2d 1187, 1198-1200 (1973); see 18
U.S.C. §3060(a), (e). ‘
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(2) No right to raise objections to evidence on
grounds that it was unlawfully obtained.
Super. Ct. Crim. R. 5(c)(1); Fed. R. Crim.
P. 5.1(a). Motions to suppress must be
made under Super. Ct, Crim. R. 12, 47 or
Fed. R. Crim. P. 12, Cf. United States v.
Calandra, U.S. , 94 s Ct. 813 (1974).

(3) A finding of probable cause may be based
in whole or in partonhearsay. Super. Ct.
Crim. R. 5(c)(1); Fed. R. Crim. P. 5.1(a);
Coleman v. Burnett, supra; Washington v,
Clemmer, 119 U.5. App. D.C. 2I6, 225-
226, 339 F.2d 715, 724-725 (1964)(Burger,
J.); United States v. Hinkle , 307 F. Supp.
117, T21 (D.D.C. 1369); cf. Costello v.
United States, 350 U.S. 359 (1956). How-
ever, the use of hearsay is more prone to
attack. See Coleman v. Burnett, supra,
155 U.S. App. D.C. at 321-22, 477 F.2d
at 1206-07.

(4) Emphasis should be on limiting scope of
direct, so as not to open matters for
cross-examination,

(5) Defendant has a right to present testimony
material to the issue of probable cause.
See United States v. King, supra, 157 U.S.
App. D.C. at 186 482 F.2d at, 775; Coleman
v. Burnett, supra, 155 U.S. App. D.C. at_
320, 477 . 2d at 1205.

Note: Failure of defendant to call a witness
for the preliminary hearing does not justify the
prosecutor's cross-examining thaf witness at
the subsequent trial regarding his or her ab-
sence at the preliminary hearing in order to
characterize the witness's trial testimony as
recent fabrication. United States v. Huff, 143
U.S. App. D.C. 163,169, 442°F. 24885, 891
(1971). Defendant has a right to subpoena
Governrment witnesses if their testimony could
contribute significantly to the accuracy of a pro-
bable cause determination. Test in District

Court is now materiality, rather than whether

testimony will tend to negate probable cause.
Compare Coleman v. Burnett, supra, 155 U.S.

App. D.C. at 320, 477 F.2d "at 1205; with

Washington v. Clemmer, 119 U.S. App. D.C.
342, 550 Ir.2d IS IIQGZJ.
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The general rule is that the return of an indict-

ment cuts off the right to a preliminary hearing.
Super. Ct. Crim. R. 5(c){2); 18 U.S.C. §3060(e).
Jaben v. United States, 381 U.S. 214, 220 (1956);
United States v. Milano, 443 F.2d 1022 (10th Cir.
I97I). However, if an indictment follows a ''de-
fective' preliminary hearing (e.g., where the
defendant was denied the right to call witnesses),
it may be that the trial judge may take appro-
priate remedial measures such as reopening the
hearing. Seé United States v. King, supra, 157
U.S. App. D.C. at I86-188 & . 65, 482 F.2d
at 775-777 & n. 65; Coleman v. Burnett, supra,
155 U.S. App. D.C. at323-325, 477 F. 2d at [208-
1210. This concept, however, seems inconsistent
with the general rule that return of an indictment
cuts off the right to a preliminaryhearing and the
principle that a preliminary hearing is not a dis-
covery device, In any event the burden is on
the defense to raise the issue of defective pre-
liminary hearing immediately rather than await
the outcome of the jury's verdict. Coleman v.
Burnett, supra, 155 U.S. App. D.C.7at 326, 477
F. 2d at 1211,

4, Defendant held for the action of the grand jury.

al

C.

In Superior Court if a defendant is held for nine
months and an indictmentis not returned, he shall
be released from custody. 23 D.C. Code §102,

This does not bar prosecution, but is intended to .

assure that a defendant is not held indefinitely
awaiting action by the grand jury. This statute
does not, of course, preclude a speedy trialissue.
See Barker v, Wingo, 407 U.S. 514 (1972).

In District Court, Rule 2-7(b)(3) requires that all
indictments must be returned within 45 days of
the date of arrest, unless an extension is granted
by the Chief Judge for good cause. Some judges
have held that this rule applies to cases where an
arrest was made but the case was originally no
papered, or where the defendant was taken back
into custody as in an escape case.

Requirement of '"presentment' and procedure of
"Gaitherizing.''Gaither v. United States, 134 U. S.
App. D.C. 154, 413 F.2d 1061 (1969).’

(1) The grand jury customarily votes twice on
each case, first the vote on a presentment
(cf. § 2 supra) i.e., an initial accusation
with generalized charges; and second, the
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B P ... - >

vote onthe specific charges included im
indictment, wherethe grand jury as a body
must pass onthe actual terms of an indict-~
ment. Gaither v, United States, supra, 134

S. App. D.C. at'164, 4I3F.2d at 170l

A.L

(2) If evidence has already been presented to
the grand jury, the Assistant United States
Attorney may add an additional charge and
ask the grand jury to approve it before or
at the time the grand jury approves the
specific charges.

Return of a true bill -~ the United States Attorney
may withhold his signature from an "indictment"
and thus legitimately prevent the return of the
indictment. See United States v. Cox, supra;
In Re Grand Jury January, 1969, 3I5 F. Supp.
662 (D. Md, 1970); Rule ‘(c), Fed. R. Crim.
P.; Super. Ct. Crim. R. T(c), 48(a)(1).

A court cannot prevent the United States Attorney
from representing a case to another grand jury,
even on the basis of hearsay testimony in some
cases,

(1) When, because of a defect in the indict-
ment or discovery of additional informa-
tion, a case is presented for reindictment
before a grand jury different from the one
which returned the original indictment, no
witnesses needappear and the reindictment
may be based solely onthe transcripts from
the previous grand jury presentation.
United States v. Wagoner, 313 A.2d 710
(D.C. Ct. App. 1974), petition for rehear-
.ing en banc denied, D.C. App. No. 7192,
June 7, 1974,

(2) A different and infrequent situation is
presented when a grand jury votes not to
indict a case which the office considers
should be indicted and therefore re-presents
the case to another grand jury, There is
no question that this can be done. United
States v. Thompson, 251 U.S. 407 {I920);
Ex parte United States, 287U.S. 241 (1932);
United States v. Kysar., 459 F.2d 422 (10th
Cir. 1972); United States v. Vaughn, 255
A, 2d 483 (D.C. Ct. App. 1869); United
States v, Kennedy, 220 A. 24 322 (D.C. Ct.
App. 1966). But in such cases, the Wagoner
procedure is not to control, that is; ordina-
rily the case will be presented through live

witnesses, See United States Attorney's
Memorandum of June 19, 1974.
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f. Return of an 'ignoramus'" - When 12 grand jurors
do not concur in finding an indictment, the fore-
man is required to report this fact to the court
forthwith in cases of defendants detained or re-
leased on conditions. BSuper. Ct. Crim. R. 6(f);
Fed, R. Crim. P. 6(f). The grand jury section
files daily notices of dismissal in cases that are
ignored; and ignoramuses are also reported on
the indictment return sheets.

B. Conduct Within the Grand Jury

1. Grand jury reporters should be instructed to record only
evidence presented to the grand jury i.e., tesitmony
of witnesses, iniroduction of documents, records, and
exhibits.

a. Communications between the Assistant United
States Attorney and the grand jury are not re-
corded. However, these off the record remarks
are not tobe made when a witness is inthe room.
If it becomes necessary for the Assistant United
States Attorney to have a discussion with the’~
grand jury, the witness must be temporarily
excused.

b. Inguiries of witnesses, off the record, are to be
avoided. Durant v, United States, 292 A.2d 157
(D.C. Ct. App. 1972). '

c. There is no requirement that grand jury proceed-
ings be recorded. Durant v. United States, supra,
292 A.2d at 159, Fed. R. Crim. P. 6(d), (e);
Super. Ct. Crim. R. 61dC, (e). But courts dis-
favor nonrecordation, and if defendant moves for
recordation, some circuits place heavy burden on
Government to show legitimate interest for non-
recordation. See, e.g., United States v. Price,
474 ¥.2d 1223 (9th Cir. 1973).

d. The Jencks Act (18 U.S.C. § 3500 (e)(3) makes
grand jury testimony of Government witnesses
discoverable if that witness testifies at trial.

2. Secrecy requirement - Fed. R. Crim. P. 6(e); Super,
Ct. Crim. R. 6(e).

a. Disclosure of proceedings before the grand jury, -
with the exception of deliberations and voting,
may be made to the prosecutors who may use the
information in the exercise of their official duties,
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(1) No other disclosure may be made by those
present except under order from a court of
the District of Columbia.

(2) In some cases the court may order an in-
dictment sealed and prevent the disclosure
of its existence until the accused has ap-
peared in court for the purposes of bond.

Proscription against unauthorized persons. Fed.

R. Crim. P. 6{(d) and Super. Ct. Crim. R. 6
(d) provide that, other than the grand jurors, only

the prosecutor, the witness being examined, the

reporter, and an interpreter, when needed, may

be present in the grand jury room. During de-

liberation and voting, only members of the grand

jury may be present. See United States v. Carper,
116 F. Supp. 817 (D.D.C. 1953); United States v.

Hector, 290 A. 2d 504 (D.C. Ct. App. 1972).

(1) When prisoners testify before the grand
jury, a Marshal may not be present.

(2) Interpreters - See United States v. Hector,
supra. '

3. Sufficiency of evidence before a grand jury

a-.

Considerations as to presentation of hearsay and direct

testimony.

a. Availability of witnesses,

b. Desire {0 commit certain witnesses to their testi-
mony prior to trial.

c. Technique of calling certain adverse witnesses to

Hearsay evidence is clearly admissible, Costello
v. United States, 350 U.S. 359 (1956); United
States v. Wagoner, supra,

Courts will rarely, if ever, look behind an indict-
ment returned by a duly constituted grand jury on
grounds of sufficiency of evidence presented. See
Costello v. United States, supra; Lawn v. United

States, 355 U.S. 339 (1958). However, care

should be taken to present some evidence on each

element of the offense.

commit them to their story,.
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‘ Very often people who are friends of the defendant,
- or minimally involved due to their presence at the

scene of the crime will appear at trial as defense

witnesses. An appearance at the grand jury will

commit them to a firm position well before trial.

d. Avoid presenting cumuiative testimony; this only
opens the door for conflicting statements on the
record.

5. Awareness of Jencks Act problems

a. Correlation between police department forms,
grand jury statement and grand jury testimony --
correcting discrepancies at this early stage.

b. Keep inquiries short and fo the point and avoid
unwitting inconsistencies and exploration into tan-
gential matters such as legality of arrest, search,
etc. A witness before the grand jury has no right
to challenge evidence on the grounds of unlawful
seizure, United States v, Calandra, U.S. , 94
S. Ct. 613 (1974). T T

c. Importance of preservation of grand jury minutes.
‘United States v. Angenblick, 393 U.S. 348 (1969);
United States v. Perry, 153 U.S. App. D.C. 89,
471 F.2d 1067 (1972); United States v. Bryant, 142
U.S. App. D.C. 132, 439 F.2d 642 (1871).

(1) No constitutional right to transcription to
testimony. '

(2) Where thetestimony is recorded, the Jencks
Act applies, and fault can be ascribed to the
Government for failure fo preserve the
grand jury minutes.,  Such failure may be
grounds for dismissal of the indictment.
This error can be remedied, but it should
be avoided in the first place. See United
States v. Person, 155 U.S. App. D.C. 455,
478 F.2d 659 (1973). Similarly, for causing
some testimony to be given off the record.
Durant v. United States, supra, 292 A.2d at
159.

IiI. Rights of Persons Before the Grand Jury -- Grand Jury Subpoena Authority

A. Right to counsel - necessity of warning

. | 1. If accused is subpoenaed to the grand jury, must appear
‘ although he hasthe right to invoke the Fifth Amendment.
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Even though defense counsel assures you that the
defendani will assert his Fifth Amendment right,
sometimes a defendant will testify once in the
grand jury. '

In some cases involving police officers, white
collar crimes, or prominentmembers of the com-
munity, a ''lifeboat" letter may be sent to the
subject of the investigation inviting him to tell
his side of the story, if he so desires.

Inquire in cases where accused testifies voluntar-
ily as to whether he has sought and obtained the
advice of counsel.

Any person called before a grand jury who is a
target of its investigation or a potential defendant
should be so informed and advised of his rights
under Miranda. He should also be advised that if
during his testimony he wishes to consult with his
counsel before answering a particular question,
he may seek and obtain permission of the foreman
to do so.

Absent extraordinary circumstances, an attorney
should not be requested or required to corrobo-
rate in front of the grand jury the fact that he
has advised his client of his Fifth Amendment
rights.

Where the possibility of perjury exists, it is
necessary to obtain clear responses, i.e., am-
bigous response or response in attempt to throw
inquiry off track will not constitute perjury. See
Bronston v, United States, 409 U.S. 352 (1973).

If perjury seems likely, advise the witness of the
statutes concerning perjury and false declara-
tions 18 U.S5.C. §§ 1621, 1623.

3. Immunity ﬁrocedures

a.

Official immunity procedures -- See 18 U.S.C.
§6001 et seq.

(1) Transactional immunity
(2) Use immunity - most preferable because it

does not require the Government to aban-
don prosecution,
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(3) Procedure - The Assistant must fill out the
appropriate request form and submit it to
the Justice Department in order to obtain
the approval of the Assistant Attorney

~General in charge of the Criminal Division.
With his letter, the Assistant must file a
motion with the Chief Judge of the District
Courtfor a grant of immunity, irrespective of
whether the proceeding is in Superior Court
or District Court. Note that cnce the Assis-
tant Attorney General's approval has been
obtained, the judge ''shall" issue the immun-
ity order. 18 U.S.C. §6003(a). Thus the
signing of the order should be ex parte and
need not even be on the record. The motion
and order will be filed in a miscellaneous
court file which can be sealed in appropriate
cases.

Unofficial immﬁnity -- agreements of the United
States Attorney -- three-step process:

(1) Initial discussion with counsel
(2) Off-the-record discussion with witness

(3) Setting perimeters of extent of immunity.
Any agreement reached between the Govern-
ment and defense counsel should be set forth
in a letterto counsel, or if the agreement is
oral it should be set out in a memorandum
to the file so thatit will be available if need-
ed at a later date. Any agreement not to
prosecute should be conditioned upon full and
honest disclosure by the defendant.

In the case of unofficial immunity it should be made

clear that an agreement not to prosecute binds

only the United States Attorney for the District of .
Columbia, unless the United States Attorney from
another jurisdiction waives his right to prosecute

in writing,

It should also be noted that a plea arrangement
entered into by an Assistant United States Attorney
is binding on the Government even though the
Assistant United States Attorney was not authorized.
to negotiate. Giglio v. United States, 405 U.S. 150
(1972). ‘ ‘ '

It should be made clear to persons granted official
or unofficial immunity that their immunity does not
shield them from prosecution for perjury or false
statement before the grand jury or at trial,
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Right under statute that witness not be asked questions
by grand jury based on information obtained by illegal
wiretap. 18 U.S.C. §§ 2511(1), 2517 (3).

a. Statutory proscription discussed in In Re Evans,

146 U.S. App. D.C. 310, 452 ¥.2d 1239 (I971)
and Gelbard v. United States, 408 U.S. 41 (1972).

b. However, where Government asserts that wiretap
was legal and has court order to show it, witness
has no right to refuse to answer questions where
"derivative use'' immunity was granted. In re
Persico, 491 F.2d 1156 (2d Cir, 1974). The Court
in Persico distinguished Gelbard showing that in
the latter case, the illegahty of the wiretap was
conceded; but in Persico, wiretapping will not
be presumed illegal when there is a court order
and therefore, the grand jury proceedings should
not be interrupted for a suppression hearing.

Same right does notinhere respecting a question obtain-
ed through evidence in violation of Fourth and Fifth
Amendments. See United States v. Blue, 384 U.S. 251
(1966). See also United States v. Calandra, U.S. ,
94 S. Ct. 613 (1974). - T

An indictment may even be retrned based upon inad-
missible evidence., However, office policy is that no
indictment should be returned based substantially on
evidence that is clearly inadmissible.

Subpoena power of grand jury.

a, United States v. Dionisio, 410 U.S. 1 (1972); United
- States v. Mara, 410 U. S. 19 (1973).

" (1) Dionisio and Mara permit the grand jury to
obtain by subpoena virtually allnon-testimon-
ial or non-communicative evidence without
a violation of Fourth or Fifth Amendment
rights,

(a) Writing exemplars
(b) Blood samples
(c) Fingerprints

(d) Voiceprints

(e) Hair samples

(f) Requirement to appear in a lineup.
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See also United States v. Anderson, U.S.
App. D.C. s 490 F.2d 785 (1974).

(2) The Dionisio court still retains Fourth
Amendment ''reasonableness'' constraints
to guard against a subpoena duces tecum
too sweeping in its terms. United States
v. Dionisio, supra, 410 at 770,

Procedure

(1) A witness (police officer) is called to give
testimony relevant to the issuance of the
subpoena, i.e., the facts forming the basis
of the subpoena; then the grand jury votes
on the request of the United States Attorney
to command the person to do the'acts re-
guested.

(2) The subpoena is served on the individual
and directs him to appear at a particular
time and place and to produce the required
materials.

(3) Upon refusal, the witness is taken before
the Chief Judge who will order him {o com-
ply with the grand jury subpoena upon pain
of contempt. '

There is no necessity that the person be under
arrest or that a matter be pending against him
in grand jury, and as Dionisio points out, a wit-
ness' compulsory appearance before a grand jury
is not the equivalent of a "'seizure' and hence no
Fourth Amendment objections can be made.

The Dionisio procedure is distinguishable from
Davis v. Mississippi, 394 U.S: 721 (1969), where
the defendant's seizure was obtained by means of
a lawless ''dragnet' detention that violated the
Fourth Amendment -~ not the taking of the finger-
prints.

Remember that it is the grand jury, not the pro-
secutor, who has the power to subpoena. InDurbin
v. United States, 94 U.S. App. D.C. 415, 221
F.2d 520, an Assistant U. S. Attorney caused sub-
poenas to issue for a witness on numerous occa-
sions but never took him before the grand jury
because he was not satisfied with the witness'
statements. The Court admonished that the United
States Attorney's Office is not a proper substitute
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for the grand juryroom and that the use ofa grand
jury subpoena is not "a compulsory administrative
process of the United States Attorney's Office."
Durbin v. United States, supra, 94 U.S. App.
D.C. at 417, 221 F.2d at 522.

7. Subpoena Duces Tecum

a. Sincesubpoenas are issued by an Assistant United
States Attorney on behalf of the grand jury, when
subpoenas are issued in connection with investiga-
tions thatare notyetready for presentation to the
grand jury, an entry should be made in the grand
jury book concerning to whom the subpoena was
issued, the date, and the person, the possible
violation: when the documents are received, their
receipt should also be noted in the book. If a case
develops from the materials requested, further
witnesses and eniries will be made; if not, then
the investigation can be closed out by another
entry.

b. In cases requiring bank or telephone records, an
accompanying letter may be sent requesting that
the existence of the subpoena not be disclosed for
ninety days so there will be no interference with
the investigation. In the absence of such a letter
to the telephone company, automatic notification
will be given by the telephone company to the
subscriber. For procedures and policy, see
‘Department of Justice Memorandum No. 796
(Feb. 20, 1874,) ©Each grand jury section has
appropriate sample letters to telephone com-
panies and financial institutions.

8. Privilege question

a. General rule -~ " '"The public . . . has a right to
every man's evidence'; except for those persons
protected by a constitutional, common law, or
statutory privilege.' Branzburg v. Hayes, 408
U.S. 665, 689 (1972). :

b. First Amendment privilege argument was reject-
ed for newsmen in Branzburg v. Hayes, supra.
However, the Department of Justice must approve
any subpoena for newsmen or their materials., -

¢. A witness who voluntarily testifies before a grand
jury without invoking the privilege against self-
incrimination, of which he has been advised,
waives the privilege and may not thereafter claim
it whenheis called totestify as a witness at trial.
Ellis v, United States, 135 U.S. App. D.C. 35,
44-~48. 416 F.2d 791, 800-804 (1969).
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G IV, Indictment draftsmanship and sufficiency. See Note, Indictment Sufficiency,
70 Colum. L. Rev. 876 (1970).

A. Form of Indictments

1. Theindictment shall be a plain, concise, définite written
statement of the essential facts constituting the offense
charged. Super. Ct. Crim. R 7(c); Fed. R. Crim. P.
7(c).

2. The indictment must be signed by the prosecutor, Super.
Ct. Crim. R. 7(c), and by the foreman of the grand jury.
Super. Ct. Crim. R. 6(c). See also Fed. R. Crim. P.
6(c), 7(c).

Only the United States Attorney or certain designated
Assistant United States Attorneys may sign indictments.
Indictments returned by a grand jury are tc be signed
and reviewed by those designated persons and in accord-
ance with the procedures outlined in the United States
Attorney's memorandum of December 14, 1973.

3. Recital of official or customary citation of statute or
rule, regulation or other provision of law which defen-
dant is alleged to have violated.

4. Special statutory considerations of the D, T. Cods tun-
cerning sufficiency of indictments.

a. In mostcases, except forgery, where itis neces-
sary to aver legal tender intended to pass as
currency, it is sufficient to describe the item
simply as money. 23 D.C. Code § 321.

b. In cases in which an intent to defraud is an ele-
ment of the offense, it is sufficient to allege that
the defendantacted with such intent without alleg-
ing an intent to defraud a particular person., 23
D.C. Code § 322.

c. When a defendant is charged with committing
sodomy, the indictment is sufficient if it states
that the defendant committed certain unnatural
and pervertedsex acts witha person or an animal
without specifying the particular act. 23 D.C.
Code §3502. On proper motion, however, the
defendant is entitled to a bill of particulars. 23
D.C. Code §3502.

‘ B. Joinder and Severance of Indictments
1. Two or more offenses, felonies or misdemeanors, may

be charged in separate counts of the same indictment or
information if they are of the same or similar character,
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or if they are partof the same transaction, orif they are
part of a common scheme or plan. 23 D.C. Code §311
(c); Super. Ct. Crim. R. 8(b); Fed. R, Crim. P. 8 (b).

The court may order two or more indictments and/or
informations joined for trial if the offenses and the de-
fendant or defendants could have been joined in a single
indictment or information. 23 D.C. §312; Super. Ct.
Crim. R. 13; Fed. R. Crim., P. 13.

If, however, either the Governmenti or the defendant is
prejudiced hy the joinder of defendants or offenses in an
indictmentor information, orby a joinder for trial (Rule
13, supra), the courtmay order an election, or separate
trials for the prejudicial counts, or may grant a sever-
ance of defendants. 23 D.C. Code § 313; Super. Ct.
Crim. R. 14; Fed. R. Crim. P. 14.

An indictmentor information filed in District Court may
contain both offenses prosecuted under the United States
and the District of Columbia Codes, so long as they are
otherwise properly joinable. 23 D.C. Code § 31l(b); 11
D.C. Code § 502{3).

Juaicial decisions

a. The matters of joinder and severance are with-
in the sound discretion of the trial court which
should grant severance only when sound judicial
judgment leads it to believe that one defendant
cannot have a fair trial. Cmith v. United States,
315 A.2d 163 (D.C. Ct. App. 1874),

b. The trial court's ruling on these matters should
be overruled on appeal only if there is a clear
ahuse of discretion, Hurt v. United States, 314
A.2d 489, (D.C. Ct. App. 19747].

C. Test for indictment sufficiency

1.

There are two criteria for measuring the sufficiency
of an indictment:

a. Whether it sufficiently apprises the defendant of
the charges against him sothat he may adequately
prepare his defense.

b. Whether it describes the offense with which he

is charged with sufficient specificity to protect
against future jeopardy for the same offense or
‘offenses.
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Russell v. United States, 369 U.S. 749, 763-764
(1862); United States v. McBride, D.C. Cir. No.
72-1394, decided May 7, 1974, slip op. at 3-4;
Gaither v, United States, 134 U.S. App. D.C. 154,
159, 413 F.2d 1061, 1066 (1969).

2. An indictment need not set out all the elements of an
offense ‘which the jury must find before it may convict.
It is sufficient if the essential elements are necessarily
‘implied. See Stapleton v. United States, 260 F.2d 415
(9th Cir., 1958); United States v. Jelflries, 45 F.R.D.
110 (D.D.C, 1968).

D. Variances and Amendments

1. A 'variance' occurs when the charging terms of the in-
dictment are left unaltered, but the evidence offered at
trial proves facts materially different, i.e., ''varies, "
from those alleged in the indictment. Gaither v, United
States, supra 134 U.S. App. D.C. at 164, 413 F.2d at
10771,

a. A variance is bad because it deprives the defen-
dant of notice of details of the charge against him
and protection against reprosecution.

b. A variancedoes notnecessitate a dismissal of the

© indictment unless there is showing of prejudice.
Gaither v. United States, supra 134 U.S. App.
D.C. at 165, 413 F.2d at 1072,

c¢. Anindictmentwill be dismissed if itlacks a criti-
cal element of the crime charged. Jackson v.
United States, 122 U.S. App. D.C. 276, 278,
350 I'. 2d 260, 262 (1966).

d. A variance is fatal when there is substantial dif-
ference between what an indictmernt charges and
what is proven at trial., Stirone v, United States,
361 U.S. 212 (1960) (defendant indicted for vio-
lating interstate commerce laws by importing
materials into one state, but evidence at trial
showing exportation of materials as proof of vio-
lation required reversal).

2. Amendment

a. Amendment occurs when charging terms of in-
dictment are altered literally or in effect by pro-
secutor or court after the grand jury has passed
upon them. Gaither v, United States, supra, 134
U.S. App. D.C. at 164, 413 F.2d at 1071,
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Bad to use amendment since it may deprive de-

fendant of right to be tried on charges as found

by grand jury.

Strict rule that amendments to indictment mean
that the indictment is no longer the product of the
grand jury, and hence are impermissible. Ex parte
Bain 121 U.S. 1.(1887).

Courts have sometimes used theterm "constructive
amendment' which means that the variance at trial
is so substantialas to amount to "amendment' and,
hence, is impermissible. See Stirone v. United
States, supra.

Technical errors and omissions

e

C.

The precision and detail of the indictment or infor-
mation formerly demanded are no longer required.
Imperfections of form not prejudicial are disre-
garded and common sense prevails overtechnicali-
ties. 1 C. Wright, Federal Practice and Procedure

- § 123 at 219-20 (1969); Fed. R. Crim. P. 7(c) (3).

Amendments to an indictment are permitted when
the change concerns form rather than substance.
Russell v. United States, 369 U.S. 749 (1962);
United States v: Fawcett, 115 F. 2d 764 (3d Cir.
1940); United States v. Campbell, 235 F. Supp. 94
(E.D. Tenn. 1864). '

Permissible Amendments - matters of form
(1) Correct misnomer

(2) Curetypographical error e.g., where date
of alleged crime amended by changing 1967
to 1966 since defendant not misled nor any
substantive right affected. United States
v, Stapleton, 271 F. Supp. 59 (D.C, Tenn.
1967).

(3) It is permissible to amend an indictment
to correct a person's name since name is
considered a matter of form. United States

v. Owens, 334 F. Supp. 1030, 1031 (D. Minn,
197T).

Impermissible Amendments

(1) Omission of year prevented indictment from
charging offense within statute of limitations.
United States v. Gammill, 421 F'. 2d 185 (10th
Cir, 1970).
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(2) Insertion of comma in corporate defen-
dant's name which had effect of substitut-
ing a 1951 corporation for a dissolved 1941
corporation was impermissible. United
States v. Consolidated Laundries Corp.,
291 F.2d 563 (2d Cir. 1961).

4. Compare Information with Indictment

a, United States Attorneymay prosecute misdemeanors
by information rather than indictment since no Con-
stitutional right to indictment for misdemeanors.

b. Information is a charge by a United States Attorney
rather than grand jury and therefore prosecutor is
free to amend information atanytime in either form
of substance, so long as no additional or different
offense is charged. Fed. R. Crim. P. T(e); 1C
Wright Federal Practice and Procedure § 128 at
279 (1969).

Use of indictment forms
1. Increased efficiency -~ routine cases

2. Constant re-evaluation of form to avoid sufficiency pro-
blems.

3. Allows for a certain amount of consistency.

Desirability of re-indicting in lieu of working with erroneous
indictment.

Ease with which case can be re~indicted -- rereading the testi-
mony presented to a previous grand jury is permitted. United
States v. Wagoner, 313 A.2d 719 (D.C. Ct. App. 1974), petition

for rehearing en banc denied, D.C., Ct. App. Nr. %ii ), June 7,
1974, After the festimony is read the Assistuni .:ited States
Attorney should ask on the record whether any :uiv.onal testi-
mony is requested. Be sure a negative reply is recorded. See
United States Attorney's Memorandum of June 19, 1974.

"Overindicting” vs. "underindicting' -- relationshipto pleabar-
gaining, :

1. It is a violation of office policy to charge an offense for
which insufficient evidence was presented before the
grand jury. -

2. Advisability of presenting alternative theories of offense,

, larceny act: charge, larceny, embezzlement; re-
ceiving stolen property, on appropriate facts, 23 D.C.
Code § 314; unauthorized use of motor vehicle, grand
larceny; forgery and uttering.
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3. Awareness of sffording trial Assistant latitude in plea
bargaining.

V. Roleof Prosecutor in Grand Jury Section

A.

Importance of "buck stops here'' attitude

1. Critical evaluation of the case at the indictment level.
- Before an indictment is returned all relevant evidence
##should be in the jacket to help the trial Assistant.

2. Role of form 900's in District Court,
3. Questions relatingto presentment of case to grand jury.

4. Dismissal before indictment may be indicated in cases
where the complainant's story is shaky, e.g., intra-
family assault case.

5. Be on the lookout for difficult search and seizure or
Miranda problems,

6. Question of when to indict or obtain additional informa-
tionn. Once an indictment is returned, the grand jury's
duty is completed and it may not be used merely to
gather additional evidence or 'lock-in" testimony. In-
deed, it has been keld improper to use a grand jury for
the sole dominant purpose of preparing an already in-
dicted case for trial. United States v. George, 444
F.2d 310, 314 (6th Cir. 197]); United States v. Dardi, 330
F.2d 316, 336 (2d Cir. 1964); In Re National Window
Glass Workers, 287 F., 219, 226-227 (N.D, Ohio 1922);
See United States v. Doe, 455 F. 24 1270 (1st Cir. 1972).
However, if a new offense is involved, a new investiga-
tion ig appropriate.

Prosecutor -- guide or ruler of grand jury?

1. Control of grand jury. The grand jury should be very
familiar with its function of finding probable cause.

2. Phenomenon of "runaway' grand jury.
3. '"Rubber stamp' grand jury.

4. Technique of eliciting assistance of grand jury in diffi-
cult cases, i.e., conscience of the community. -

Preparation of grand jury for hearing of evidence in cases
1. Outline to grand jury what evidence they will hear.

2. Particular importance of outline in complicated cases.
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3. Make sure the grand jurors know the elements of the
offense you are asking them to indict, and outline the
charges.

Role of the prosecutor in grand jury section in plea bargaining,
Advantage of taking pre-indictment felony plea, or disposing of
case as misdemeanor if there are too many problems with the
felony case.

VI. Miscellaneous

A.

Interstate agreement on detainers

24 D.C. Code § 701 et seq. is an interstate compact relating
to persons in other jurisdictions under detainer emanating from
the District of Columbia.

1. Rights of prisoners in other jurisdictions to be brought
to answer to indictment in the District of Columbia --
right to be tried on all indictments within 120 days.

2. Obligations of prosecuting authority, upon request that
the prisoner bre brought to the District of Columbia to be
tried, to try a prisoner on all outstanding indictments

~ within 120 days.

3. Right of prisoners to resist being brought to jurisdiction.
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This outline is intended only to cover the strategy and tactics to be used in
The law concerning confessions is set forth in
the Prosecutor's Training Manual: Topic I.H. It is intended that this outline

confession suppression hearings.
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be used in conjunction with that topic outline.

I. Basic Considerations

A. Use of Confession in Plea Negotiations

B. Admissibility; Confessions Admissible Unless:

1.

Involuntary

Obtained in violation of non-waived Fifth Amendment right against
self-incrimination or Sixth Amendment right to counsel.

Obtained after unnecessarydelay between arrest and presentment

Made during pretrial hearing of motion to suppress evidence on
Fourth Amendment grounds

Made in court during a subsequently withdrawn plea of guilty

Obtained as the result of an illegal arrest or other illegal police
activity

C. Use of Confessions for Impeachment

If not admissible in evidence, confession still 4#@able to impeach defen-
dant if voluntarily made. Harris v. New York 3 U.S. 22 (197]).

S

D. Need for Pre-trial Resolution of Admissibility Issue

II. Historical Considerations Ancillary to a Discussion of Confession Suppression

Government's case: Resolve voluntariness, Miranda, Mallory,
Massiah, Simmons, Kercheval and Wong Sun issues

Impeachment: Resolve voluntariness issue

Governmient's right to appeal: 23 D.C. Code § 104; 18 U. S, Code
§ 3731

A. Involuntariness and Fundamentally Unfair Police Conduct

1.

2.

Untrustworthiness and unreliability of the statement
Unlawful police conduct as affecting fundamental fairness

Suppression as a device for removal of incentive to act
improperly; unreliability of statement becomes irrelevant
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Unilawful Police Conduct - Mallory Rule and Supervisory Power of the
Supreme Court - 18 U.S.C § 3501

Right to Counsel - Miranda Rule - prophylactic application and effect
Practical Result
1. Reversal of the historical tide - Shift in analysis and emphasis

2. Mirandd and the legitimization of the Interrogation Process

111. Procedural Approaches to Determinations of Admissibility

A.

Maotions
1. Pretrial motions
2. Motions during trial

3. Impact on discovery, witness' trial testimony and on defendant's
testimony

V.oluntariness - unlawful police conduct - Jackson v. Denno, 378 (1964);

Lego v. Twomey, 404 U.S. 477 (1972)

1. Burden of goiﬁg forward on defendant to show:
a. Confession made
b. By coercion or coercive techniques

2. Burden of persuasion on Government to show voluntariness by a
preponderance of the evidence, not beyond a reasonable doubt,
United States v. Bernett, D.C. Cir. No. 71-1465, decided January
10, 1974, slip op. at 38n. 141, which noted that Lego v. Twomey,
supra, overruled, Pea v, United States, 130 U.S. App. D.C.
66, 397 F.2d 627 (1968) (en banc); see also Hawkins v. United
States, 304 A.2d 279 (D.C. Ct. App. 1973). Thus the only appli-
cable jury instruction, to be applied in both trial courts in the
District of Columbia, is No. 2.486, Alternative B.

3. See Pros. Trg. Manual: Topic I.H, § II.

Mallory Rule

1. 'Burden of going forward on defendant to show:
a. He was arrested
b. There was delay following arrest
c. The delay was unreasonable

d. Statements were made during delay
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Burden of persuasion on Government to show delay was not
unnecessary, or no delay.

D. Miranda Rule

1.

Burden of going forward on defendant to show:
a. Uncounselled statements taken from accused
b. During period of custodial interrogation

Burden of persuasion on Government to show adequate warnings
and waiver of rights.

IV. Tactical Considerations

A. Voluniariness - Test

]..

Investigation to determine existence of all statements of defen-
dant - oral or written.

a. Interview all officers and witnesses

b. TRecover and read all reports of the case

c. Photos of accused at time éf arrest and j'ail
Time, place and circumstances Qf each statemen’p

a. Time - in relation to arrest and duration of interview,
general chronology of events

b. Place - physical surroundings of ihterrogation

c. Circumstances - capacity of accused to resist interroga-
tion - infra, A. 3.

d. Technique of interview employed by police - infra A. 4.

Capacity of accused to resist as measured in the totality of the
circumstances by:

_a. Absence of physical briutality

b. No threats of physical abuse
c. No police activity which arouses apprehension
{1) No incommunicado detention

(2) No shuttling to different jails

(3) No stripping defendant of his clothing
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No threats against defendant or reprisal against
family or friends

Interrogation statement was brief

(1)
(2)
(3)

Number of interrogators
Time spent in questioning

General structure of the interrogation

No weakening of defendant's will to resist or psycholo-
gical duress

(1)
(2)
(3)

No denial of food, sleep
Conveniences of hygiene

No use of drugs or denial of medication

No promises or inducements, such as

(1)

(2)
(3)
(4)

Talking to Assistant United Staies Attorney regard-
ing favored treatment

Dismissal of charges

Lower bail

Probation or light sentence

N.B. Number and times promises, if any were
made; emotional state of accused; misrepresen-

tations of police see Frazier v. Cupp; 394 1. S,
73, (1969) ; ‘

g. Police use of family or friends

(1)
(2)
(3)

(4)
(5)

No psychological tricks
Absence of attempt to establish false friendships

No emotionally distressing encounters with family
and friends

Parents present at time of confession

Presence of attorney or defendant given opportunity
to call attorney

Menial condition of defendant
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(1) Age, maturity, ecucation, intelligence. N.B. -
Truthfulness alone is nota bar to effective waiver

(2) Previous experience with police interrogation

(3) Lack of mental illness
i. Physical condition of defendant, consider:

(1) Defendant not drunk, addict, ill or in pain

(2) If ill, defendant given needed medical treatment
Technigue of interview used by police
The following tactics and techniques, taken from F. Inbau,
Criminal Interrogations and Confessions (1967), are included
here to make Assistants aware of the tactics sometimes used by
the police in interrogating suspects. Assistants should consider
how the techniques used may affect the impression conveyed to
the judge and jury regarding the circumstances surrounding the

statement given. Some of these technigques may also praove use-
ful in cross-examining the defendant in court.

Tactics and Techniquss Sometimes Used by Police for Interro-
gation of Suspects Whose Guilt Police Believe is Definite or
Reasonably Certain

a. Display an air of contidence in the subject's guilt

b. Point out some, but by no means all, of the circum-
stantial evidence indicative of a subject's guilt

c. Call attention to the subject's physiological and psycho-
logical symptoms of guilt

d. Sympathize with the subject by telling him that anyone
else under similar conditions or circumstances might
have done the same thing ‘

e. Reduce the subject's guilt feelings by minimizing the
moral seriousness of the offense

f. Suggest a less revolting and more morally acceptable
motivation or reason for the offense than that which is
known or presumed

g. Sympathize with the subject by (1) condemning his victim,
(2) condemning his accomplice, or (3) condemning any-
one else upon whom some degree of moral responsibility
might conceivably be placed for the commission of the
crime in question.
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Utilize displays of understanding and sympathy in urging
the subject to tell the truth '

Point out the possibility of exaggeration on the part of the
accuser or victim or exaggerate the nature and serious-
ness of the offense itself

Have the subject place himself at the scene of the crime or
in some sort of contact with the victim or the occurrence

Appeal tothe subject's prideby well-selected flattery or by
a challenge to his honor

Point out the futility of resistance to telling the truth

Point out to the subject the grave consequences and futility
of a continuation of his criminal behavior

Rather than seek a general admission of guilt, first ask
the subject a question as to some detail of the offense, or
inquire as to the reason for its commission

When co-offenders are being interrogated and the previously
described techniques have been ineffective, ''play one against
the other"

Tactics and Techniques Sometimes Used by Police For
Interrogation of Suspects Whose Guilt is Uncertain

Ask the subject if he knows why he is being questioned

Ask the subject to relate all he knows about the occurrence,
the victim, and possible suspects

Obtain from the subject detailed information about his acti~
vities before, at the time of, and after the occurrence in
question

Where certain facts suggestive of the subject's guilt are
known, ask him about them rather casually and as though
the real facts were not already known

Atvarious intervals ask the subject certain pertinent ques-
tions in a manner which implies that the correct answers
are already known

Refer to some non-existing incriminating evidence todeter-
mine whether the subject will attempt to explain it away;
if he does, that fact is suggestive of his guilt

~ Ask the subject whether he ever 'thought' about committing

the offense in question or one similar to it
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X. In theft cases, if a suspect offers to make restitution,
that fact is indicative of guilt

y. Ask the subject whether he is willing to take a lie-detector
test. The innocent person will almost always steadfastly
agree to take practically any test to prove his innocence,
whereas the guilty person is more prone to refuse to take
the test or to find excuses for not taking it, or for backing
out of his commitment to take it

z. A subject who tells the interrogator, "all right, I'11 tell
you what you want, but I didn't do it'', is in all probability
guilty

Practical considerations of a motion to suppress confession on
grounds of involuntariness

a, Defendant must be a witness in the ordinary case

b. As a practical matter, to be believed he must be corro-
borated

c., Police officers who are witnesses willnot have been inter-
viewed by defendant's counsel before-hand

d. Policeofficer's testimony must be tested against documen-
tation and "disinteregtied third parties' in the case

e. Cross-examination of defendant must include questions
concerning:

(1) An in-court admission that he committed the crime,
This is admissible for impeachment at trial if de-
fendant testifies. Harris v. New York, 401 U.S.
222 (1971), But cf. Rule 104(d), Proposed Federal
Rules of Evidence.

(2) His confession t.ine police being truthful (as evidenc-
ing his ability to recall with specificity his actions
at the time)

(3) Chronology of events
(a) Time and date of crime
(b) Time and date of arrest

(c) Identification of arresting officers

(d) Advice of rights given
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(¢) Meaning of the admonition of rights
- why was it misunderstood?
- previous experience witﬁ police
- prior criminal convictions
(f) Time of confession, place
- oral, written, dictated
(4) Lack of eleinents of coercion

(5) Absence of witnesses and evidence that would
corroborate his version

Where a defendant calls police officer as his witness,
prosecutor has right of cross-examination and there-
fore may lead the witness. Examination should include:
(1) Chronology of events

(2) Time and date of crime

(3) Initiation of investigation

{4} Time and date of arrest

(5) Circumstances - advice of rights - how given, when
where

(6) Measure of his understanding - absence of drugs
and alcohol, evidence of competency

(7) Indication of voluntariness - assert the negative of
any proposition supporting coercion

(8) Corroborative evidence - records taken during pro-
cessing

Voluntariness can no longer be separated from the waiver
doctrine because many of the same factors which show

~absence of voluntariness also demonstrate absence of valid

waiver.

Delay in presentment does not establish involuntariness
per se )

Problems peculiar to voluntariness hearing

=

Defendant as a witness
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(1) Important to get as much detail as possible from
- him regarding circumstances of confession

(2} Ability to recall with great specificity has a bear-
ing on question of his being overborne

(3) If his written signed confession is not in his own
words, an explanation of whose words they are
and how they were subscribed by defendant is
critical

(4) Defendant's familiarity with criminal justice system
from prior involvement :

Time

The greater the length of time between arrest and pre-
sentment the greater the possibility of coercion. Alston
v. United States, 121 U.S. App. D.C. 66, 348 F.2d 72
(1965), a Mallory Rule case, speaks of the "inherently
coercive' afmosphere of a police station (a five minute
delay between arrest and presentment was unnecessary
under Mallory)

Physical evidence of coercion - Precise details of phy-
sical injuries must be known and documented

Relationships between accused and others who became
involved in process which results in a confession

Purpose of the police in interrogating the accused

Impact of Miranda on this purpose. After the warning
is given, an accused may be asked if he wishes to waive
his rights andmake a statement. Previously the purpose
of securing a statement had to be read in terms of sinis-
ter police conduct bearing on voluntariness or unfair be-
havior. Miranda legitimizes the eifort to get a statement.

Investigation to determine chronology of events

d.

b.

Implications of the time factor could control outcome of
the motion to suppress

Arrest - activity which ensued - presentment

Statements made during period of necessary delay .

a.

b.

Effort to sclve crime

Processing
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Lineups

Thrust of this ''defense' is that each moment of time,
which must be accounted for, must have been filled with
reasonable activity not designed to create a delay for the
purpose of getting defendant to confess

Threshold admissions

If an incriminatory statement is made before cr shortly after
arrest and in a time normally consumed for administration and
processing, the statement is admissible regardless of how much
delay ensues before the accused in presented, i.e., after the

statement is made.

Noteworthy features of motionto suppress a confession on Mallory

grounds

2.

Elements of coercion focus not on the overbearmg of de-
fendant's will but the "inherently coercive' atmosphere
attendant to an arrest and incarceration

Where delay fails to have any legitimacy then the coer-

cive factor is emphasized. Thus, "'institutional coercion''-

a refinement of the coercion that car roender a confession
involuntary - could cause the suppression of a voluntary
confession

When there is intelligent waiver of the rights to counsel
and to remain silent, and the accused voluntarily submits
to interrogation, the aim of the Mallory Rule, to insure
that suspects are advised of their rights and to prevent
the coercion innerent in custodial isolation, is accomp-
lished

Advice by a police officer of defendant's Miranda rights
can take the place of magistrate doing the same thing

Derivative evidence - Fruit of the poisonous tree doctrine
applies to Mallory cases

Problems Peculiar to Mallory Hearing

Defendant need not be a witness in order to sustain his

prima facie showing

Documents will easily establish the period of delay, i.e.,
where the arrest occurred; how long the delay-which
ensued

Accuracy of records - conflict of handwritten time nota-
tions with automatic time devices
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d. Locating all officers involved in the action - impact on
setting times. This is especially true where an inves-
tigation of crime, in presence of defendant, takes place
before he is arrested.

e. Coping with the defense's examination of officers designed
to eliminate all justifiable reasons for delay. Importance
of preparing the witness for this line of examination.

C. Miranda Rule

Statement of the rule -

Statements elicited from a defendant by law enforcement officers during
custodial interrogation may not be introduced in evidence by the prose-
cution unless, prior to the questioning, the defendant was warned of his
right to remain silent, that anything he said could be used against him,
that he had a right to an attorney, and that if he could not afford one,
counsel would be appointed., The defendant may waive effectuation of
these rights, provided the waiver is voluntary, knowing and intelligent.
Whether the warning need be given at all and the effectiveness of the
warning, if given, are measured by determination of all the facts and
circumstances surrounding it.

1.  Investigation to determine existence of all statements of defen-
dant -~ oral or written

a. Interview all officers and witnesses
b. Read all reports of the case
c. Time and place and circumstances of each statement

2. Custodial interrogation - focus on the accused - determining
custody. Factors to be considered include:

a. Place of interrogation
(1) Police station
(2) Police vehicles
(3) Penitentiary
(4) Suspect's home, place of business
(5) Familiarity of location to defendant

() Lack of isolation from outside world v. "police
dominated atmosphere"

(7) Hospital setting
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(8) Traffic stop - ''relative routineness of the police
inquiry'' {suspicious circumstances)

(9) General on-the-scene investigation

Time of interrogation

Persons present at the interrogation

(1) Defendant's relatives, friends and uniformed police
(2) Impact of this on voluntariness issue

Indicia of arrest - deprivation of defendant's freedom
of action in any significant way

(1) Physical control over person: no longer free to
go - subjective opinion of officer that he would not
let defendant go, or that he had enough evidence to
arrest defendant

(2) Objective factors: absence of printing and mugging
and other arrest procedures

(3) Lack of search of person

(4) Flat statement to defendant that he is under arrest
(5) Defendant not a suspect at time of questioning
Length and form of gquestions

(1) Relative routineness of police inquiry evidencing
lack of focus

(2) Brevity v. length - who are you, where live, what
are youdoing, is car yours, what happened tohim ?

Defendant summons police and thus initiates interviews.
Lack of arrest after interview

Statements constituting crime and statementsto an under-
cover agent

Statement after traffic stop-relative routineness of the
police inquiry. -

Elements of custody

(1) Does the nature of traffic offense in the case give
rise to accusatory setting ? ‘
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(2) Are questions accusatory asto some other specific
crime? o

(3) Are questions merely general?

(4) Has an investigation on the scene focused on the
person as to a specific crime?

(5) Stop and frisk procedure - Terry type brevity and
neutrality of questions search turns up incriminating
evidence; custody sets in

3. Interrogation

d.

Volunteered statements

Ones that are not made in response to questioning by any
officer

Threshold and clarifying questions

Idid it - did what? - killed her

Routine questions and booking procedures

Statements during form filing process see Spriggs v.
United States, 118 U.S. App. D.C. 248, 335 F.2d 283
(1964); Proctor v. United States, 131 U.S. App. D.C.

241, 404 F.2d 819 (1968); Harris v. New York, 401 U.S.-
222 (1971).

Spontaneous questions eliciting unexpected incriminating
answers

Emergency questions - protection of self or others
Confrontation of accused with evidence against him

(1) Purpose of police in so doing

(2) Is the confrontation a form of interrogation de-

signed to elicit an incriminating response? See
Frazier v. Cupp, 394 U.S. 731 (1969)

Statements in response to statement by others (purpose
of police - in nature of confrontation or was the statement
volunteered?)

Conversations between defendant and others which are
overheard by police do not constitute interrogation. Simi-
larly, questions asked by persons other than law enforce-
ment officers, if not acting as agents for such officers,
do not constitute interrogation.



68

4, Adequacy of warnings

a. Number of warnings

b. Display of PD 47

c. Signing of PD 47; answers to questions in defendant's o;/m
handwriting

d. Substance of warning specifically stated in the record ''rights
card"

e. Clarity - deliberately not perfunctorily given

f.  Timing at the very beginning of the interrogation

g. Corroboration not required where there is a contradiction

h. Cure of a defective warning - new warning

Waiver

The Government's burden of persuasion - voluntary relinqguish-
ment of a known right. Knowing and intelligent waiver of the
privilege against self incrimination and right to counsel.

2.

Incorporates elements of non-coercion developed in cases
concerning voluntariness and lawfulness of police conduct

Incorporates elements of the propriety and efficiency of
police activity as developed in the Mallory line of cases

Keys on fundamental concepts of communication - did the

police clearly and unequivocally make their warnings and

did the defendant understand them and responsibily articu-
late his desire to talk without his lawyer present?

Practical considerations of a Miranda hearing

a.

Questioning initiated after the arrest

(1) If custody firmly established, Miranda rights
strictly enforceable

(2) Burden of proving waiver must be met
Factors demonstrating adequate waiver:
(1) Defendant signed written waiver of rights.

(2) Defendant verbally acknowledged that he understood
his rights and was willing to speak.
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(3) Defendant stated he knew his rights and did not need
to be warned., (NOTE: While convincing evidence
of knowledge and waiver, this may be insufficient
without actual warning. )

(4) Defendant's wealth precluded need for warning as
to right to appointed counsel.

(5) Defendant had previously been arrested and warned
of rights.

(6) Counsel was present at time of statement.

(7) Defendantwas notunder influence of drugs or alco-
hol at time of waiver.

(8) Defendant signed or initialed more than one copy of
statement.

Questioning before arrest but after 'focus' is on the accused

(1) Whether defendant was deprived of his freedon in
any significant way

(2) Whether situations evidence relative routineness of
of inquiry, inherently coercive or unfriendly atmos-
phere. The operation of a police interrogation pro-
cedure

(3) In order to establish (c), it is important to know
what was on the officer's mind or in his knowledge
at the time of the questioning

Questioning begins before arrest or focus

(1) Turns on when the arrest occurred or when the
focus was on defendant

(2) What was the knowledge and intent of the officer at
the time of initiation of the questioning and during
each phase of it?

Determining custody or focus

(1) Conflicting testimony of officers

(2) Ambiguity or inconclusiveness of documentary evi-
dence -

(3) Imprecision in narration of detail of conversations
between police and defendant on which the issue turns

Inteffelationship of voluntariness and Mallory concepts with
the Miranda Rule,
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D. Confessions of Codefendants: The Bruton Problem

1.

The confession of a codefendant implicating a defendant
may not be admitted in evidence in a joint trial where the
codefendant declarant does not take the stand to testify.
Bruton v. United States, 391 U.S. 123 (1968).

If the codefendant takes the stand and is available for
cross-exarnination, Bruton.becomes inapplicable because
the defendant securés his right to confrontation, Jackscn
v. United States 142 U.S. App. D.C. 19, 439 F.2d 529
(1970) (but see Hamilton v. United States), 139 U.S. App-
D.C. 368, 433 ¥.,2d 526 (I870) even if the codefendant
denies making the statement and therefore cannot be
cross-examined effectively. Nelson v, O!'Neill, 402 U.S.
6822 (1970).

Where the codefendant's confession makes no reference
to the defendant or such references are deleted, it may
be admissible. Calloway v. United States, 130 U.S. App.
D.C. 273, 399 ¥.2d 1006 (1968).

Brutonmay notapply where a codefendant's statement im-
plicating the defendant is admissible against the defendant
as an exception to the hearsay rule.

Co-conspirator exceptionto the hearsay rule. See Dutiton
v, BEvans, 400 U.S. 74 (1970).

1f you are faced with a Bruton problem, consider:

a. Not using the confession of one of multiple defen-
dants.

b. Moving for a severance of defendants.

c. ‘Submitting confessionfor admission in evidence for
joint trial, deleting all references to codefendants.

d. Having officer to whom confession was made testi-
fy as to what he was told, omitting references to
codefendants.

e. Whether codefendant's confession might be admis-
sible under a limited admissibility theory. See
Miller v. Cox, 457 F.2d 700 (4th Cir. 1972) (code~
fendant's statement admissible to show defendant's
silence as an admission against interest); Harris
v. New York, 401 U.S. 222 (1971) (impeachment).
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ADVANCED PROSECUTOR TRAINING

" I.D: TACTICS IN EXCLUSIONARY HEARINGS: SEARCH AND SEIZURE

Richard ‘A. Hibey

This outline is intended to cover only the strategy and tactics involved in a
search and seizure suppression hearing. - The law concerning arrest, search and
seizure is set forth in the Prosecutor's Training Manual: Topic I. D. It is
intended that this outline be used in conjunction with that topic outline.

I. Historical Considerations
A. Federal Rule

The Supreme Court has long endorsed the suppression of evidence
taken by the police in violation of the Fourth Amendment and related
Federal statutes. Boyd v. United States, 116 U.S. 616 (1886); Weeks
v. United States, 232 U.S. 383 (i914), Through the years the Supreme
Court became increasingly aware of the existence of unlawful police
conduct which had a direct bearing on the Constitutional rights of
the citizen.

B. State Rule

In 1949, Wolf v. Colorado, 338 U.S. 25 (1949) seemed to recognize
the fact that fundamental constitutional rights were being violated by
state police. Yet the court's respect for the concept of federalism
resulted in its refusal to sanction such activity by the states.

In 1961, Mapp v. Ohio, 367 UJ.S. 643 (1961) applied the Fourth Amend-
ment to the states through the Due Process Clause of the Fourteenth
Amendment.

C. Result and Rationale

Both history and the rationale for the exclusionary rule in the Fourth
Amendment situation -- io remove the incentive to viclate constitu-
tional rights by preventing the use of fruits thereof (see Elkins v.
United States, 364 U.S. 206 (1860)) constitute the judicial realization
that such violations of law are widespread and not to be tolerated.

D. Reasonableness Analysis
The touchstone of every court decision analyzing search and seizure

questions is reasonableness. This should be the underlying theme of
any proof.

II. Procedural Approach to Determination of Admissibility
A. Standing

.A. 1. Aggrieved person - Rule 4l(e), F.R. Crim. P.; SCR Rule 41(g)

2. Umbrella theory - McDonald v. United States, 355 U.S. 451 (1948)
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Elimination of the proprietary interest concept - Cecil Jones v.

United States, 362 U.S. 257 (1960) Cf. SCR Rule 41(g)

Expectation of privacy - Alderman v, United States, 394 U.S. 165
(1969) Katz v. United States, 389 U.S. 347 (1967) ’

Abandonment - Hester v. United States, 265 U.S. 57 (1924); Parman
v. United States, 130 U.S. App. D.C. 188, 193-194, 399 F.2d
599, 564-565, cert. denied, 393 U.S. 858 (1968)

B. Burden of Proof - on the defendant to establish:

a.

b.

Lack of probable cause

Impermissible scope

c. Whether the burden of proof ever shifts to the Government once a

prima facie showing has been made is open to question. Com-

pare Rouse v. United States, 123 U.S. App. D.C. 348, 359 F.2d
1017 (1966) and Smith v. United States, 122 U.3. App. D.C., 339
342 n. 7 353 F.2d 877, 880 n. 7 (1965).

C. Motion

1.

Pretrial

a. Impact on discovery

b. Impact on witnesses

c. Impact on defendant's testimony

Motions must be timely filed and may not be renewed at trial.

Jenkins v. United States, 284 A.2d 460 (D.C. Ct. App. 1971).
.See Pros. Trg. Manual: Topic 1.D,

I1l.. Tactical Considerations

A. General

1'

Since the burden of proof is on the defendant, the Government
has the right to cross-examine each witness in support of the de-
fendant's attempt to establish a prima facie case.

Defendant is bound by the answer of his witness unless there is
an exceptional evidentiary circumstance.

Prosecutor therefore may establish proof through the use of lead-
ing questions of the witnesses defendant has called.. These are,
in the usual case, police officers. Any confusion can be cleared
up very easily on cross-examination. The judicial reaction to this
technique is generally displeasure.
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4. After defendant has rested, the prosecutor should make a motion
‘ in the nature of a request for dismissal or judgment for the Govern-
ment on the ground that the defendant has not sustained his burden
of proof. If the motion is granted, the hearing is terminated with
a minimum of discovery tc the defendant and a limited number of
witnesses, who will later be Government witnesses with testimony
that is impeachable at trial. Also, the defendant might have testi-
fied, and such testimony has legitimate uses at trial for purposes
of impeachment. If the motion is denied, he may then proceed
with his affirmative case.

5. If the prosecutor's motion is denied and he proceeds to his own
proof, an appellate court will review the entire record rather than
be limited to evidence elicited only by the defendant is his case-
in-chief,

6. The credibility of the police is a critical issue in every case. The
sources of its testing include:

‘a. Direct contradiction by defendant or other witnesses
b. Testimony of disinterested third parties

c. Inherent cogency of the officer's testimony weighed against
the other facts and circumstances in evidence

d. Records of radio ruus
e. Reports filed at the time of case
f. Officer's experience and training on law enforcement

7. Hearsay is admissible in the hearing. United States v. Matlock,:
U.S. , 94 8. Ct. 980 (1974).

B. Situational
1. Warrantless arrests and seizures
a. When did the arrest occur?
(1) What was in the mind of officer?
(2) Was defendant free to go?
b. Circumstances of the arrest
(1) Suspicious behavior under Terry

(2) Approach, confront and interrogate

.‘ (3) Probable cause - Brinegar v. United States, 338 U.S.
y 160 (1949); Bell v. United States, 120 U.S. App. D.C.
383, 254 F.2d 82 (1958)




2.

d.

e'

74
What was seized?
(1) Fruits
(2) Instrumentalities
(3) Weapons
(4) Contraband
(5) '""Mere evidence"
Scope - where was it seized?
Circumstances of the seizure
(1) Plain view
(2) Abandonment
(3) Pat-down

{4) Search incident to a lawful arrest

Arrests with warrant

aﬁ

b.

Is there probable cause? - To be construed from a reading
of the four corners of the affidavit. See III. B. 5. infra.

Circumstances of execution of warrant as bearing on reason-
ableness and scope of a warrantless seizure. Cf, III.B. 1.
d., e.

Search Warrants

2.

b.

Is there probable cause? - To be construed from a reading
of the four corners of the affidavit. See III. B. b5. infra.

Circumstances of execution of warrant as bearing on the
reasonableness and scope of a warrantless seizure. Cf.
1, B. 1. d., e. I8 U.S.C. §3109; 23 D.C. Code §5"1 et
seq. (Supp. IV 1971), o

Scope of search and seizure

a.

bl

Persons - United States v. Robinson, 42 LW 4055 94 'S, Ct.
467 (1973); Gustafson v. Florida, 94 S. Ct., 488 (1973).

Fixed premises
(1) Warrant requirement

(2) Chimel searches under Chimel v. California, 395 U.S.
752 (1969).
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(3) 18 U.S.C, §3109: 23 D.C. Code §591 et seq. (Supp.
v 1971)
(4) Consent
(5) Plain view
c. Automobiles - Relaxation of warrant requirement where pro-

bable cause is established - Elimination of the contemporan-
eousness doctrine Chambers v. Maroney, 399 U.S. 42 (1970)

"5, The Informant

a. Reliability establishing probable cause - sources of deter-
mination:

(1) Hearsay corroborated by personal observation of officer -
Draper v. United States, 358 U.S. 307 (1959)

(2) "Underlying circumstances' of information which inform-
ant credited as reliable AND "'underlying circumstances"
which led the officer to credit his source., Aguilar v.
Texas, 378 U.S. 108 (1864); United States v. Ventresca,
380 U.S. 102 (1965); Spinelli v, United States, 393 U.S.
410 (1969); United States v. Harris, 403 U.S. 573 (1973).

b. Nature of the proof of reliability
(1) Police officer - reasons and observations
(2) Warrant and affidavit

c. Identity - Where reliability of informant remains a serious
issue on the question of probable cause and cannot be estab-
lished by incdependent proof, disclosure of the identity of the
informant may be the only way to prevent suppression.

This is to be distinguished from the case invoking the dis-
closure of the identity of an informant at trial. In a sup-
pression hearing the issue is existence of probable cause;
in trial, argue that the standard for determining disclosure
is materiality andrelevance goingto a defense which negates
guilt.

d. Neutralizing impact of an undercover officer on the disclo-
sure problem, - in suppression hearing, barring exception-
al circumstances affecting his credibility, the agent's first
hand testimony will suffice to meet probable cause andnegate
necessity of disclosure of informant's identity. However,
depending on the charge brought against the defendant, in-
formant's disclosure is governed by his participation in the
criminal venture. Fundamental issues of guilt or innocence,
entrapment and credibility may necessitate his identification.
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e. Derivative evidence - Fruit of the poisonous tree - is
suppression dispositive of the cage?

(1) Tangible evidence
(2) Intangible evidence - statements
(3) Independent basis for admissibility of evidence -

burden is on the Government to establish this
basis.
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ADVANCED PROSECUTOR TRAINING

I.E: TACTICS IN EXCLUSIONARY HEARINGS: IDENTIFICATION

Paul L.. Friedman
Robert A. Shuker

This outline is intended to cover only the strategy and tactics involved in an
identification suppression hearing. The law concerning identification sup-
pression is contained in the Prosecutor's Training Manual: Topic I.G.
It is intended that this outline be used in conjunction with that topic outline.

I, Basic Considerations

A. Legal Bases for Exclusion of Identification Evidence

1.

Problem confronting courts is to minimize the possibi-
lity of mistaken identification.

Judicial remedy is to rule identification evidence inad-
missible in two instances: impermissibly suggestive
identification and absence of counsel.

a. Impermissibily suggestive identification - i.e.,
if the identification procedure ''was. so iinper-
missibly suggestive as to give rise to a very
substantial likelihood of irreparable misidenti-
fication' amounting to a denial of due process.
Stovall v. Denno, 388 U.S. 293 (1967); Neil v.
Biggers, 409 U.S. 188 (1972).

(1) One source of suggestivity is the nature
of the lineup or photographic array it-
self.

(2) The other source of suggestivity is the
conduct of the police or prosecutor as
it affects the viewer.

b. Absence of counsel = because without counsel

it is difficult to reconstruct what occurred at the
identification procedure and thus difficult to \
show impermissible suggestivity. United States
v. Wade, 388 U.S. 213 (1967); Gllbert v. Cali-
fornia, ‘nia, 388 U.S. 263 (1967).

(1) Counsel requirement only applies after -
' formal charge has been filed in court.
Kirby v. Illinois, 406 U.S. 682 (1972).

(2) Counsel requirement only applies to a
corporeai lineup or showup and not to a
photographic identification procedure.
United States wv. Ash, 413 U.S. 300
(1973). T
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While unjustified absence of counsel or impermissible
suggestivity requires the court to exclude the out-of-
court identification of a witness, the Government may
introduce an in-court identification if it can show by
"clear and convincing evidence'' that the identification
is based upon an 'independent source'' and not the fruit
of the improper identification.

a. ''Poisonous Fruit' rule - If there was an uncon-
stitutional pre-trial identification which is ruled
inadmissible, the in-court identification also is
excluded if it is the fruit of the unconstitutional
pre-trial identification.

b. However, the courtmay find that the opportunity
for and ability of the witness to observe the
defendant at the time of the offense establishes
a basis to admit the identification testimony
totally independent to the tainted procedure.

c. Even if the court at the pre-trial hearing finds
no constitutional violation, it should alwaysmake
a finding regarding independent source so that
the appellate court need not remand if it dis-
agrees with the trial court's finding regarding
constitutionality of out~of-court identification.
Clemons v. United States, 133 U.S. App. D.C.
27, 34, 408 F.2d 1230, 1237 (1968) (en banc),
cert. denied, 294 U.S. 964 (1969). -

d. Factors relevant to independent source:

(1) Opportunity to observe - e.g., length
of encounter, distance between the wit-
ness and suspect, lighting conditions,
witness' state of mind, undbstructed
view,

(2) Nature, detail and accuracy of descrip-
tion given by the witness.

(2) Description recorded by police
from witness.

(b) Articulation of remembered obser- -
vations of defendant's description
by witness in court, not recorded -
by police.

(3) Any subsequent identification, failure to
identify or misidentification by the wit-
ness
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(4) Additional indicia of recollection of events

that transpired during commission of

- offense (e.g., surroundings, movements,
clothing).

(5) Sincerity, intelligence, integrity and lack
of hostility of the witness as projected in
court,

B. Distinction Between Admissibility and Reliablity

1.

18 U.S. C. §3502 provides that eyewitness identification
testimony ''shall be admissible' in evidence. Thus the
trial court cannot suppress identification testimony in
the absence of a constitutional violation.

Crucial for the judge at a pre-trial suppression hearing
to understand that a weak pre-trial identificatfion is not
to be suppressed merely because it lacks reliability.
Lack of reliability goes only to weight the jury should
give to the identification, not to its admissibility, See
United States v. Brooks, 146 U.S. App. D.C. 1, 7, 449

T.2d 1071, 1083 (1871); Russell v. TUnited States, 133
U.S. App. D.C. 77, 82, 408 F.2d 1280, 1285, cert.

denied, 395 U.S. 928 (1969).

Absent a claim that the identification is constitutionally
infirm, ''the reliability of the resulting identification is
for the jury to decide,'' Russell v. United States, 133
U.S. App. D.C. 77, 82, 408 F.2d 1280, 1285, cert.
denied, 395 U.S. 928 (1969).

Photographic identification

a. Entire question before the court at pre-trial
hearing is fairness (since counsel is not re-
quired): Was photographic display suggestive ?

b. This question is best answered by a physical
examination of photos. If there is a sufficient
number of photos and defendant does not stand
out conspicuously, display was fair.

c. If witness only says picture ''looks like' the
offender, the identification is still admissible,
Jury can look at photograph itself, except in the
case of mug shots, and compare with defendant -
on trial, United States v. Hines, 148 U.S. App.
D.C. 441,460 F.2d 940 (1972). "While 'resemb-

lance' testimony projects some uncertainty on
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the part of the witness, it is part of the evi-
dence which the jury may consider to constitute
a basis for a guilty verdict . . .'" United States
v. Brooks, 146 U.S. App. D.C. 1,77, 499 F.2d
1077,71083 (1971).

4, Lineup Identification
a. Issues at pre-trial hearing are:
(1) Was counsel present?

(2) Was lineup unduly suggestive in compo-
sition?

(3) Was identification by witness a product
of external suggestion?

b. While burden is technically on defense to show
absence of counsel or suggestivity, Government
may usually easily demonstrate:

(1) Counsel was present.

(2) The actual array of people was fair (the
lineup photograph may be introduced in
evidence and is decisive on this issue).

(3) There was no suggestivity in actions or
works of law enforcement personnel
prior to or during the conduct of the
lineup. -

5. Absent unusual circumstances, Assistant should  not
seek to elicit in-court identification from a witness who
has made a mistaken out-of-court identification.

C. Motion to Suppress

1. To preserve objectionto identification, defendant should
raise it pre-trial, not during trial or for the first time
‘on appeal, United States v. Thornton, 149 U.S. App.
D.C. 203, 462 F.2d 307(1972); Soloman v. United States,
133 U.S. App. D.C. 103, 407 F.2d 1306 (1369); Sup. Ct.
Crim. R. 47; Fed, R. Crim. P. 12,

2. A pre-trial Suppression of identification evidence may
be appealed pursuant to 23 D.C. Code §104 or 18 U.S.C.
§3731.
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Preparation of Witnesses

A. General

1.

Understand the entire problem and all possible theories
and issues. Be prepared with authorities necessary to
counter the motion and to defeat all theories on which
it may be granted.

Always have a pre-trial conference with witnesses, and
remember that police officers must be as carefully pre-

. pared as lay witnesses.

Explain to lay witnesses the limited purpose of the sup-
pression hearing and the distinctions between it and a
frial,

Witnesses should examine all evidence which is even
arguably relevant. Have police witnesses locate and
produce all Jencks material. Have all witnesses review
all their prior statements.

a. To refresh recollection
b. They may be confronted with Jencks statements

because of United States v. Dockery, 294 A.2d
158 (D.D. Ct. App. 1972).

Permissible and wise to tell witness why hearing is
important. Witnesses can and should be shown lineup
photograph or array of photographs to refresh recollec-
tion prior to hearing.

a. But always make sure to point out who he pre-
viously identified--i.e., make sure the showing
is conducted so as to refresh recollection and
does not itselt become a new identification pro-
cedure at which the witness might make a tenta-
tive or mistaken identification.

b. "We do not believe that once an eyewitness has
made a positive identification, counsel's attempt
to review that identification through the use of
photographs in a preparatory sessionfalls with-
in the bounds of (Simmons). Such anidentification
is neither 'initial® nor is it likely to lead to a
misidentification, since the witness has already .
identified the suspect in a constitutionally ac-
ceptable manner.' United States v, Hines, 147
U.S. App. D.C. 249, 263, 455 F.2d 1317, 1331
(1971), cert. denied, 406 U.S. 975 (1972).,
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If the witness can, he should be prepared to testify that
his identification is based solely on observations at the
time of the crime andnot on the on-scene identification,
the lineup or the viewing of photographs.

B. Interviewing the Lay Witness

1.

Prior description given.
a. Check PD 163, PD 251, radio run.

b. Ask witness what he remembers. If it differs
from description contained in police forms, find
out why - e.g., inaccuracy, haste, confusion,
excitement,

Conditions under which witness observed defendant.

a. Lighting, distances, duration of event, parts
of person actually observed, positions from
which observations were made.

b. Check scene yourself to learn if witness is
accurately remembering conditions; consider re-
enactment at scene, .

Explore what factors make witness certain he identified
proper man,

a. It maybethat there is no single feature to which
witness can pomt but rather it is the totality
of the features (''Those eyes, that nose, that
mouth, all put together, that's the man. ”)

b. Helpwitness toarticulate the fact that he remem-
bers the totality of the face.

Find out what witness did not notice (e.g., clothing,
fact that gun was held in the right hand), and why The
answer willusually be ratlonal and helpful {(e.g., "I was
concentrating on his face.'')

The factors of age, height and weight usually contain the
most inaccuracies. But if the witness' prior descrip-
tionor present recollection isinaccurate in these factors,
learn it during the interview - not in court. Be ready
to demonstrate, for example, that his judgment of
weights is always bad.

Explore any infirmities of the witness that might under-
cut his identification (e.g., poor eyes1ght had been
drinking just prior to offense, not wearing glasses at
time of offense, blow to the head).
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7. The identification procedure
a. On-the-scene
(1) Time between offense and viewing,

(2) Whether police said anything to indicate
suspect had admitted guilt or that pro-
perty or weapons were seized.

(3) Whether suspect was in handcuffs or
otherwigse restrained.

(4) Whether clothing of suspect was similar
to that worn by persons who committed
offense.

(5) Whether witness viewed and identified
suspect alone or in presence of other
witnesses.

b. Photographic viewing

(1) Mug books - About how many books and
photographs did witness view before
making identification? If there were
many, this demonstrates a cautious per-
son, reluctant to make an identification
unless certain, Whether witness saw
index of names in back of mug book.

(2) Photographic array - How many pictures
were grouped together for the viewing?
Were they all of a similar type - €.g.,
all full-length color polaroids? Did tke
suspect appear only once in the array?

(3) Whether the police officer said anything
about the pictures to suggest a particu-
lar suspect. .

(4) Whether the witness viewed the photo-
graphs out of the presence of other wit-
nesses.

(5) Words of witness at moment of identi-
fication.

c. Lineup
(1) Prior to witness interview, always ob-

tain a transcript of the lineup and listen
to the audio tape recording of the lineup.
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(2) Recreate situation: Where was the wit~
ness before coming intothe lineup room?
Did anyone say anything to him about the
lineup? What did he do in the lineup
room? What was said to him? What did
he respond? 1Is he positive about the
identification?

(3) By using lineup photograph, develop testi-
mony regarding number of people in line;
thatthey were same sexandrace, approxi-
mately the same height and weight.

C. Police Witnesses

1.

The testimony of a police witness regarding an out-of-
court identification by an eyewitness or a description
previously given by a witness is technically hearsay and
cumulative, However, it is relevant and proper to en-
able the jury to get a full picture of the identification
process. Such testimony is more meaningful to a jury
than the more ritualized in-court identification. United
States v. Hallman, 142 U.S. App. D.C. 93 439 F.2d

603 (1971); United Statesv. Williams, 137 U.S. App. D.C.
231, 421 F.2d 1166 (1970); Clemons v. United States, 133
U.S. App. D.C. 27, 408 F.2d 1230 (1968), cert. denied,
394 U.S. 964 (1969).

Officer on scene who took description and broadcast it
over police radio

a. Did his description come directly from a parti-
cular witness or was itan amalgamation of what
numerous witnesses told him., ?

b, Explore inaccuracies, inconsistencies, incom-
pleteness. Findout reasons and emphasijze these
to the officer.

c. Get his original notes which may be producible
under the Jencks Act.

Arresting officer (if there was an on-the-scene identi-
fication)

a. Time period between offense and/or arrest and
viewing.

b. Proximity of offense location to arrest location. -

¢. What officer said to witness when he returned -
suspect to scene for viewing.
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Whether suspect was in handcuffs or otherwise
restrained at time of the viewing.

Whether each witness viewed the suspect inde-
pendently.

Reasons for arresting particular suspect and
returning him to the scene - was there pro-
bable cause or something less?

Officer should have written notes of statements
made by each witness viewing the suspect*.

Officer who showed mug books

What he said to witness.

Approximate number of books and photographs
shown.

Type of photographs.

Whether witness had access to index of names
of those depicted while looking through books.

Words of witness at time of identification; get
officer's notes. ‘

Officer who showed photographic array

e,

f.

How many photographs were in the grouping?
How many times did suspect appear in array?

Type of photographs - e.g., black and whites,
polaroids.

Officer must have exact group of photographs -
for introduction in court. They should be iden-
tified by name, PDID number and, usually, by
officer's initials and/or date of photographic
showing. This information shold be recorded
in statement of facts of PD 163,

Words of officer when showing photos.

Exact words and any physical reaction of wit-
ness at time of identification.

Officer present at lineup

e

Description of lineup room and procedure,



86

b. Location of witnesses prior to viewing lineup;
lack of communication.

¢, Identification procedure - what was said to wit-
ness; response of witness and any physical re-~
action; time taken to make identification (e.g.,
positivity, hesitancy).

d. Identification of lineup photograph‘and defendant
in photo.

e. With lineup sheet, demonstrate that defendant
was wearing particular shield number and was
the person identified.

I11. The Hearing

A. Strategy

1.

3.

Take command ¢f the 51tuat10n by describing to the judge
the motions filed by defendan Condition the judge to
think your way by teﬂmg hun wnat authorities you will
rely on and what your theory is.

Where defendant does not contest what appears to be an
arguahblelegalquestion get him to waive any such claim,
or at least make the record clear,

If the motion will be decisive, advise the judge.

The two-part hearing.

1.

2.

Defendant must establish primary illegality (i.e., denial
of right to counsel, or a suggestive confroniation).

If primary illegality established, prosecution must prove
"independent source' by '"clear and convincing evidence, "
United States v. Wade, 388 U.S. 218 (1967j.

Even if court finds no primary illegality, 1t should al-
ways make a finding as to whether an 'independent
source'' exists to support an in-court identification. See
Clemons v. United States, 133 U.S. App. D.C. 27, 34

408 F.2d 1230, 1237 (1968) (en banc), cert. denied, 394
U.S. 964 (1989).

Conduct of the hearing. : -

1,

Hearing sho nld be limited to the identification issue,

a. It is nol a discovery device or a mini-trial,
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b. Try to put on only enough evidence to meet the
issues raised in the defense motion.

c. Do not give the defendant ammunition for im-
peachment at trial, ‘

d. Do not put on two witnesses (especially police)
to say the same thing.

Be "'record conscious'.
Who should call the witnesses?

a. Argue thatit will save time if each side calls its
own witnesses.

b. Especially with lay witnesses, itis better if you
call them since they are unfamiliar with court
procedures and you have prepared them.

c. Defense will leave gaps in the evidence if they
call your witnesses, and thereby confuse the
issues.

Defendant is permitted to testify for the limited purpose
of describing the confrontation at identification., His
testimony at the suppressicn hearing cannot be used at
irial by the Government in its case-in-chief, but may
be used for impeachment under Harris v. New York,
401 U.S. 222 (1971), and in perjury and false declaration
proceedings.

a. Cross-examine him extensively to develop im-
peachment material for trial,

b. TUse saime tactic for other defense witnesses.

Important considerations in witness' testimony at hearing and
trial

Opportunity of witness to observe

Discrepancies between description given police and
defendant's appearance

Mis-identification of another person
Failure to identify defendant .

Lapse of time between crime and lineup of photographic
showing :

Failure to exercise care to make observation
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7. Lack of ability and training in identification

E. Argumen'}; and Decision

1.

2.

Argue only enough to win,

Don't confuse the judge.

Force the judge to make appropriate findings of fact
and give legal reasons for his rulings, i.e., conclu-

sions of law. (''Does Your Horor find ...™

Nl
E

Honor ruling ... ?")

Is Your

In some cases, written findings and conclusions may be
necessary; offer to provide them.

a.

The court cannot make ,credibility findings
against you if the defendant offers 1o evidence.
It is appropriate to remind the judge that the
evidence is "uncontradicted. "

If the court's ruling is based solely or primarily
on factual findings, we cannotappeal an adverse
ruling so urge the court to explicitly find your
witnesses credible.

Where appropriate, you should insist that the Court
each of the following findings:

2.

There was no undue suggestivity in the lineup
array viewed by your identification witness
which would in any way taint that lineup identifi-
cation. The lineup identification is therefore
admissible.

Counsel was present at the lineup representing
the defendant, so Wade has been complied with.

There was no undue suggestivity in the photo-
graphic display viewed by your identification
witness which would in any way taint that photo-
graphic identification. The photographic identi-
fication is therefore admissible.

Even if there were a taint in a. and c,, and
even if b. had not been adhered to, there is no
doubt but that there is an independent source for
the identification made by youridentificationwit-
ness (based on ample opportunity to cbserve,
close proximity of observation, unobstructed

make

view, good lighting conditions, description wit- "

ness was able to give police, and witness' ability
to narrate aud recollect the events, etc.), so
ithat he would still be allowed to make an in-
court identification.
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. IV. Testimonial Procedure at Hearing
A. Order of Proof .
1. Lay witness - (identifying witness)
a. Brief discussioﬂ of offense
b. Opportunity to observe
C. Identificatidn of defendant in court
d. Photographic identification
(1) Not suggested by police
(2) Did not consult with others
(3) Identified alone
e. Identify photographs - they "appear to be'' the
photographs he was shown; can never say for
certain they are same photographs because not
kept in his custody- ’
f. Photographs
(1) How shown
(2) How selected
g. Lineup identification
(1) Not suggested by police
(2) Did not consult with éthers
(3) Ideﬁtified alone
h. Identify lineup photograph
i. Always establish independent sburce
2. Police officer who showed photographs or a’ctendéd lineup.
a. Photographs
(1) Basis for selecting

(2 ) Identify photos

Ay,

(3) Showed to witness - no suggestivity

(4) How identification made
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b. Arrested defendant; identify defendant
c. Lineup

(1) Procedures

(2) Photograph of lineup

(3) Describe defendant's changed appearance

3. May neegi police officer who ran lineup

4. May need police officer who took description
Evidence

1. Photographs

2. Lineup photographs

3. Composite

4, Lineﬁp sheets

5. Tape and/or transcript of lineup proceedings.
6. Police reports with descriptions

a. PD 251
b. Lookout
¢, Flash

Testimony of the identifying witness

1.

2,

Name, date, time.

Introduction to the crime--Where were you? Who else
was present? What if anything unusual occurred at that
time ? ‘

What were thelighting conditions atthe time of the crime?

How far were you from the man who was robbing you?

Was your view of the man who was robbmg you obstruct-
ed by anything, at all, at any time?

Were youlooking at the robber? How long? All the time
or part of the time? When?

What did you observe about h1m‘> (Descrlptlon, height
weight, age, clothing}
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- 8.
9.
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Did you give description to police‘>

Anythmg else you remember abf)ut the man which you
didn't get a chance to tell police?

(After completing testimony on events of crime. . . )

10.

11,

12.

Calling your attention tc¢ the date of , 19
did youhave occasionto go to Metropolitan Police Head-
quarters at 300 Indiana Avenue, N.W., in the District
of Columbia? While there, did you have occasion to
view some photographs? Do you remember what room
youwere in whenyouviewed these photographs ? Approxi-
mately how many photographs did you view at that time?
Did you identify any one of the persons in these photo-
graphs as the man who robbed you on

at ?

Calling your attention to the date of ’
did you have occasion to see Officer s
of the Metropolitan Police Departiment, on that date?
Where were you when you sawhim? Were you alone, or
was anyone else with you? At that time and place, did
you have occasion to view any photographs?

I show you what have been marked Government's Exhib-
its No. 1l(a)--1(k) for identification. Would you examine
them please, sir? Have you ever seen them before?
When was that?

When Officer | showed you these photographs,

what if anything did he say to you?

Did he say anything else that you remember? When you
examined these photographs on ' , did you
recognize any of the men in the photographs‘? Which
man or men did you recognize?

Sir, that photo which you have held up has a number and

letter on it, doesn't it? Would you read that number .

and letter to us please? When you say you recognized
the person in Government's Exhibit No. ; for
identification, whom did you recognize him as being ?

Was there any doubt: in your mind that this was the man
who robbed you?

Callmg your attentlon to the date of did you

. have occasion to go over to 300 Indiana Kvenue, N.W.,
- to police headquarters, to view a lineup? :

1 show };‘Bu Gove‘rnnient's Exhibit No. Z'for identification; 3

do you recognize what it portrays? Does it fairly and
accurately portray the lineup that you viewed on_  ?
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Just prior to viewing the lineup, where were you? Did
anyone talk to you about who would be in the lineup
before you actually viewed it?

When you viewed the lineup, what, if anything was said
to you by anyone? Who said that, if you know? Was
anything else said to you? Did you recognize anyone in
this lineup as the man who robbed you on ?

Sir, if you will examine Government's Exhibit No. 2 for
identification, you will notice that each man in this line-
up is wearing a shield, and that each shield has a num-
ber--is that correct? Will you tell us, please, the
shield number of the man whom you recognized as the
man who robbed you on ?

Was there any doubt in your mind that this was the man

who robbed you on ?

13. Now, Mr. , I want you to take a look around
the courtrgom if you will, and tell us if you see the man
who robbed you on in this courtroom today?

Will you indicate where you see him in this couriroom,
and tell us what he is wearing today, please?

Your Honor, may the record reflect that he has identi—
fied the defendant, ? ~Thank you, Your Honor.

Mr. : , is there any doubt in your mind that the
defendant is the man who robbed you on ?
Thank you, I have no further questions.

D. Testimony of the Officer who showed witness mug books
1. Name and profession

2. Calling your attention to the date of , were
you a member of the Metropolitan Police Department at
that time? On that day at approximately p.Mm.,
were you on active duty? Where were you assigned at
the time ?

At that time, did you have occasion to see Mr.
(identifying witness)? Where did you have occasion to

- see Mr. ik ? And did you show him mug
books at that time?

What are mugbooks ? Approximately how many different
individuals' pictures are contained in a mug book ?

How many books did Mr, examine? Were you
present when Mr, ' examined these books ? Did
‘he identify anyone Trom these books as the man who
robbed him on ?
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Testimony of the Officer who showed array of photographs to
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Officer , do you know (have you come to know)
a man by the name of ? Do you see him in
this courtroom, and what is he wearing today?  Your
Honor, may the record refelct that he has identified the

defendant, ? Thank you, Your Honor.
Officer s do you know whether there were any
pictures of the man you have just identified here in court,
Mr. , the defendant, in the mug books that
Mr, examined on ?

Whose picture did Mr. select from those mug
books? Were you preseni when he made the selection?

. What did he say?

witness.

1.

2.

Name and profession

Calling your attention to the date , in the
course of your police duties, did you have occasion to
see Mr, ? Where did you see him? Was he
alone when you saw him?

What was your purpose in seeing Mr, on
this date? Did you show him any photographs at that
time ?

Officer, I show you Government's Exhibit Numbers 1{a)--
1(k) for identification. Would you examine them please?
Do you recognize them? How do you recognize them?
What are they?

When you showed these photographs to Mr. ' ,
what, if anything did you say to him?

Did Mr. examine these photographs in your
presence? What, if anything, did Mr. say

and and do when he exammed these photograpﬁs‘?

You will notice that each of these photographs has a
number and letter on it officer. Will you please tell

‘us the number and letter of the photograph 1dent1fled

by Mr. ?

Do you know the identity of the person in the photograph
which is Government Exhibit No. 1 () for identification?
Do you see that person in this courtroom today? Where
do you see him in this courtroom, and what is he wear-
ing today? Your Honor, may the record reflect that the
officer has identified the defendant, , 2
Thank you, Your Honor.
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F. Testimony of Officer at the Lineup ()
1. Nya'me and profession ’

2. Calling your attention to the date of » were you
a member of the Metropolitan Police Department that date?
Were you-on active duty on that date?

Calling your attentionto the time of approximately  p.m.
on that date, in the course of your duties, did you have
occasion to be present in the lineup located at Metropolitan
Police Headquarters at 300 Indiana Avenue, N.W. ? Would
you describe that lineup room for us please?

Are you familiar with the procedures nermally employed
by the police department in conducting a lineup? Was any
lineup conducted in your presence on the evening of ?
Were those procedures adhered to in the conducting of that
lineup? What are those procedures?

3. On thatevening, in that lineup room, did you have occasion
to see a man by the name of (identifying witness)?

Where was Mr, when you first saw him ? Did
there come atime when Mr. left the lineup room?
Were you presentwith him in the lineup room until he left?
Priorto the time that Mr. left that lineup room,
were there any people onthe stage that you have described?

What occurred in the lineup room before Mr. :
left? Was anything at all said to Mr, about
who would be in the lineup room?

After Mr, left the lineup room, did there come
a time when he returned? Approximately how much later
was that? Were you still present in the lineup room ? Had
you left the room at all before he returned?

What if anything did Mr. do when he returned
~. into the lineup room‘? Were there any people on that stage
at tnis time? -

Officer, I show you Government's Exhibit No. 2 for identi-
fication; do you recognize it? What is it? Does it fairly
and accurately’ represent the lineup that was viewed by
Mr.

~ Where were you in relation ‘to” Mr. when he
viewed that lineup? Did you say anything to Mr. ?
What, if anything was said to Mr. when he
viewed that lineup? By whom? Was anything else said to
him? What if anything did Mr. say when he ‘
was asked this question?  Approximately how long after
Mr. was asked this question did he say that
Number __was the man?

T
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Officer » do you know who the man was wearing
the Number in the lineup depicted in Government's
Exhibit Number 2 for identification? What is that man's
name? Do you see the man who was wearing Number

in that lineup in this courtroom today? Would
you indicate where you see him in this courtroom, and
what he is wearing today? Your Honor, may the record
reflect that he has identified the defendant? Thank you,
Your Honor,

I have nofurther questions of this witness. Your Honor,
for purposes of this hearing, the Government moves
the introduction into evidence of Government's Exhibit
Number 2 for Identification., Thank you, Your Honor.

V. Testimonial Procedure at Trial

A. General Principles

1'

For every witness on the issue of identification, the
testimony should be just as detailed and particular at
trial as it was at the identification hearing.

Obviously, those factors which were relevant for the
judge's consideration at the hearing on the issues of
taint and independent source are equally relevant to the
jury in considering the reliability of the identification.

Factors which may erase any possible prejudice

a. Very distinctive physical characteristics of the
defendant.

b. Prior acquaintance of the victim with the defen-
dant.

c. Strong corroborative evidence - e,g., victim's
wallet on defendant, defendant's fingerprints at
scene, hair samples of defendant, admissions
of defendant, identification of ' other witnesses,
defendant caught at scene.

Reminders at Trial

a. The lineup photograph should always be intro-
duced into evidence at trial. = You want the jury
to see how fair the lineup was. _

b. Your identification witness is not Qompetent to
give the name of the person whose photograph
he identified; only the police officer can do that.
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c. Your identification witness is not competent to
give the name of the person whom he identified
atthe hneup (unless he knew his name before
the crime occurred); only the police officer can
do that, ,

Admission of suppresised identification

a. Defense counsel can introduce a suppressed .
identification, although the prosecutionis barred.

b. 1f the defense brings out some facts of the con-
frontation, prosecutionmay be permitted tobring
out the rest, United States v. Holiday, D.C,
Cir. No. 23, 582, decided July 12, 1973; United
States v. Winston, 145 U.S. App. D.C. 67, 447
F.2d 1237 (1971); Clemons v. United States, 133
U.S. App. D.C. 27, 34, 408F.2d 1230, 1237
1246 (1968! ’en banc) cert. denied, 394 U.S. 964
(1969). ‘

B. Mug shots

1.

While mug shots may be displayed and discussed at the
pre-trial hearing before the Jjudge, mug shots may not
be displayed or mentioned to the jury because they show
that the defendant has a prior criminal record. Barnes
v. United States, 124 U.S. App. D.C. 317, 365 F.2d
509 (1966). Compare United States v. Hallman, 142 U, S.
App. D.C. 93, 94-95, 439 F.2d 603, 604-605 (1971).

Whenmug shotshave been shown to a witness, the follow-
ing procedure should be employed at trial.

a, The eyewitness
Sir, calling your attention to the date of

at approximately p.m., dld you Eave
occasion to see Officer

Where were you' when ‘you saw Oificer ?
Were you alone or withother people‘> Was any-
- one else with Offu‘er

At that time and' place, did you have occasion
to view any photographs? What was your pur-_
pose in viewing  those pho.ographs? Approxi-
mately how many photographs did you view at.
that time ? ’

What if anything was said to you by Ofificer
, or anyone else, at the time that yon

viewed these photographs? Was anything else

said to you at that time? '
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; When you were shown these photographs, sir, did
., you identify any of the individuals depicted? How
many individuals did you identify? . Whom did you

identify this person as being?

b. The Officer who showed the photographs
Officer, at that time and place, did you have occa-

sion to show Mr. any photographs ?
How many photographs did you show him ?

Were these photographs of (number) separate
individuals, or were some of these
photographs pictures of the same individual?

Were these black and white photographs or colored?

Were these photographs of men, women, Oor men
and women?

Were these photographs of black men, white men,
or black and white men?

Were these photographs of men of different ages,
or approximately the same age? How old were the
oldest and youngest men whose pictures were in
this group of (number) photographs?

At the time that you showed the photographs to
Mr. ;s was he alone, orwere other people
with him? Were you alone, or was anyone with you?

What if anything did you say to Mr. when
you showed him these photographs? Did you say
anything else to him at this time?

When you showed these photographs to Mr,

did he identify any of them ? How many photogr_ﬁs
did he identify? Whom did Mr. identify
this photograph as being?

Officer, do you know the name of the man whose
photograph was identified by Mr. , as
being the man who robbed him on ?
Whu is that man's name?

B

Ofﬁcer, do you see ‘ , the man whose
I ,phc/tograph was identified by Mr. as
o s be‘ng the man who robbed him, in the courtroom
; tcnl ay? Where do you see him ? '

!
I
i
L
i
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ADVANCED PROSECUTOR TRAINING
ILE: THE LAW OF CONSPIRACY

Roger C. Spaeder

Definition

A‘

A combination of two or more persons to accomplish by concerted
action a purpose either criminalor unlawful comes within the accept-
ed definition of conspiracy, United States v. Hutto, 256 U.S. 524,
528 (1921); Pettibone v, United States, 148 U.S. 197, 203 (1893), as
does an agreement to accomplish a lawful objective by unlawful
means., Yates v. United States, 225 F.2d 146, 155 (9th Cir. 1955),
rev'd on other grounds, 354 U.S. 298 (1957),

Since the essence of the crime of conspiracy is the agreement and not
the commission of the substantive crime which is the object of the
agreement, a conspiracy is punishable whether or not it succeeds
in its objective. United States v. Rabinowich, 238 U.S. 78, 86 (1915);
United States v. Abel, 258 F.2d 485, 489 (2d Cir. 1958), aff'd, 362

U.S. 217 (1960).

1. In fact, it is immaterial if the conspiratorial objective is
actually impossible to attain. United States v. Ventimiglia,
145 F. Supp. 37 (D. Md. 1956), rev'd on other grounds, 242
F.2d 620 (3rd Cir. 1957). :

2. Conspiracy to commit a crime is an offense separate and
distinct from the crime which may be the object of the
conspiracy. Pereira v. United States, 347 U.S. 1, 11
(1954); United States v. Rabinowich, supra at 85; United
States v. Bradley, 421 F.2d 924, 927 (6th Cir. 1970);
Sperdutto v, United States, 246 F.2d 729 (2d Cir, 1957).

3. The double jeopardy clause of the Fifth Amendment has
consistently been held not to bar a conviction for a sub-
stantive offense after an acquittal on a conspiracy charge.
E.g., Sealfon v. United States, 332 U.S. 575, 578 (1948).

4.  Where a defendant has been acquitted of a conspiracy
charge, subsequent conviction at another trial for the
substantive offense is barred by res judicata or collateral
estoppel only if the conspiracy acquittal involved an ad-
verse determination ''of the facts essential to conviction
of th% substantive offense. " Sealfonv United States, supra,
at 5’7
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5. Even if some of the acts charged in the conspiracy count of an
indictment are the same as those charged in substantive counts
and even if the substantive offenses were committed in pursuance
of the conspiracy, there is no merger of offenses. Dennis v. United
States, 341 U.S. 494, 573-74 (1951) (concurring opinion); Pinkerton
v. United States, 328 U.S. 640, 643 (1946); Cardorella v, Unite

Stafes, 375 F.2d 222, 224-25 (8th Cir.), ceri. denied, 385 U.S.
882 (1967).

6. No matter how many repeated violations of law may have been con-
templated, the conspiracy itself will still be a single offense. United
States v. Varelli, 407 F.2d 735 (7th Cir. 1969), cert. denied 405
U. 5. 1040972, -

> ~

I1. Elements ¢f a Conspiracy

See 18 U.S,C. § 371 and 22 D,.C. Code § 105(a); See also D.C. Bar Associ-
ation Criminal Jury Instruction No. 4.92 (1872)

A. That twoermore persons conspired to commit any offense, United States
v. Dege, 364 U.S. 51 (1960); and

B. That the defendant(s) knowinglyv participated in the conspiracy, with the
intent to commit the offense which was the object of the conspiracy,
Ingram v, United States, 360U.S. 672, 678 (1959); and

C. That during the existence of the conspiracy at least one overt act was

~ committed by one or more of its members infurtherance of the objective

of the conspiracy. United States v. Offutt, 75 U.S. App. D.C. 344,
127 F. 2d 336 (1942)., -

CAVEAT: Some conspiracy statues do not require an overt act.

E.g., 21 U.S.C. § 846 (Conspiracy to Distribute Controlled Sub-

stances); 18 U.S.C. § 241 (Conspiracy Against Rights of Citizens);
18 U.S.C. § 1951 (Conspiracy to Interfere With Interstate Com-

‘merce). : ‘

I1I." Comments on Elements of a Conspiracy e

A. The agreement need not be formal or explicit, and it is sufficient that
there be a concert of action, with the parties working together with a
common design, purpose and understanding. American Tobacco v. United
States, 328 U.S. 781, 809-10 (1945). Indeed, a tacit understanding
is sufficient. United States v. Paramount Pictures 334 U.S. 13],

- 142 (1948).

- B. '"Secrecy and concealment are essential features of successful conspiracy.

- The more completely they are acheived, the more successful the crime.
Hence the law rightly gives room for allowing the conviction of those .
discovered upon showing sufficiently the essential nature of the plan and
their connections with it, without requiring evidence of knowledge of all
its details or of the participation of others.' Blumenthal v. Cnited

~ States, 332 U.S8. 530, 557 (1947) (emphasis added).
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l. It is not required that defendant know the number or identity
of all his co-conspirators. United States v. Edwards, 366 F.2d
853, 867 (2d Cir. 1966), cert. denied sub nom. Jakob v, United
States, 386 U.S.' 908; Parness v. United States, 386 U.S. 919
(I967). But see United States v. Agveci, 310F.2d 817 (2d Cir.
1962), cert. denied, 372 U.S. 954 (1963); United States v. Bruno,
105 F. 2d 921 (2d Cir.), rev'd on othéer grounds, 308 U.S, 287
(1939). :

2. All the defendant need know is that the enterprise has a "scope"
and that it requires for its success an organization wider than
that which may be disclosed by his perscnal participaton. United
States v. Edwards, supra.

C. The overt act need not be the crime.itself, The overt act requirement,
. where such requirements exists by statute, is satisfied by merely show-
ing that the conspiracy is at work. Yates v. United States, 225 F.2d
146 (9th Cir. 1955), rev'd. on other grounds, 354 U.S. 298 (1957). How-
ever, the overt act must be one which is committed in furtherance of
the conspiracy, with the purpose of carrying the illegal agreement into
effect. United States v. Hall, 109 F.2d 276 (10th Cir. 1946).

1. At common law, there was no necessity to prove an overt act
in a prosecution for conspiracy. Fiswick v. United States, 329
U.S. 211 (1946).

2. Where an overt act requirement exists by statute, proof of one
overt act by any member of the conspiracy is sufficient. Robin-
son v, United States, 93 U.S. App. D.C. 347, 210 F.2d 29 (1954).

3. A conviction will be sustained even where the overt act actually
proved was not alleged in the indictment. United States v.
Armone, 363 F.2d 385 (2d Cir. 1966). (N.B. There is some
question whether other judges would follow the Armone decision.)

4, Venue -- A prosecution for conspiracy may be maintained in
any district wherean overtactwas performedor wherethe agree-
ment was made. Hyde v. United States, 255 U.S. 347 (1912).

Conspiracy Statutes
A. The general federal conspiracy statute, 18 U.S.C. § 371, reads as follows:

§ 371, Conspiracy to commit offense or to defraud United States

If two or more persons conspire either to- commit any
- offense against the United States, or to defraud the United
States, or any agency thereof in any manner or for any purpose, .
and one or more of such persons do any act to effect the object
of the conspiracy, each shall be fined not more than $10, 000
or imprisoned not more than five years, or both.
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1f, however, the offense, the commission of which is the
object of the conspiracy, is a misdemeanor only, the punish-
ment for such conspiracy shallnot exceed the maximum pumsh-
ment provided for such misdemeancr

B. In the District of Columbia, the gencral federal conspiracy statute (18
U.S.C. § 371) is supplemented by D.C. Code § 22-105a (1871), a local
conspiracy statute which is prosecuted in the Superior Court. Note
the "longarm'' features of the statute:

§ 22-105a. Punishment of persons convicted of conspiracies
to commit crimes--Proof~-Conspiracies to commit crimes
within or outside of the District.

(a) If two or more persons conspire either to commit a
criminal offense or to defraud the District of Columbia or
any courtor agency thereof in any manner or for any purpose,
each shall be fined not more than $10,08C or imprisoned not
more than five years, or both, except that if the object of the
conspiracy is a criminal offense punishable by less than five
years, the maximum penalty for the conspiracy shall not ex-
ceed the maximum penalty provided for that offense. ’

(b) No person may be convicted of conspiracy unless
an overt act is alleged and proved to have been committed
by one of the conspirators pursuant to the conspiracy and to
effect its purpose.

(c) When the object of a conspiracy contrived within the
District of Columbia is to engage in conduct in a jurisdiction
outside the District of Columbia which would constitute a
criminal offense under an Act of Congress applicable exclu-
sively to the District of Columbia if performed therein, the
conspiracy is a violation of this section if (1) such conduct
would also constitute a crime under the laws of the other juris-
diction if performed therein, or (2) such conduct would con-
stitute a criminal offense under an Act of Congress exclu-
sively applicable tothe District of Columbia even if performed
outside the District of Columbia.

(d) A conspiracy contrived in another jurisdictionto en-
gage in conduct within the District of Columbia which would

_constitute a criminal offense under an Act of Congress exclu-
sively applicable to the District of Columbia if performed
within the District of Columbia is a violation of this section
when an overt act pursuant to the conspiracy is committed
within the District of Columbia. Under such circumstances,
it is immaterialandno defense to a prosecution for conspiracy
that the conduct which is the object of the conspiracy would not

 constitute a crime under the laws of the other jurisdiction.
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. -V, Conspiracy Indictments in General
A. Requisite Plurality

- The offense of conspiracy necessarlly involves two or more persons,

i.e., a person cannot conspire with himself, Morrison v. California,

201 U.S. 82, 92 (1933); United States v. Gordon, 242 F. 2d 122 (3rd Cir. ),
cert, denied, 354 U.S. 921 (1957),

1. The conspirators may be husband and wife, United States v.
Dege, 364 U.S. 51 (1960). )

2. A corporation maybe indicted as a conspirator, Joplin Mercantile
Co. v. United States, 213 Fed. 926, 936 (8th Cir. 1941), aff'd,
236 U.S. 531 (1915); Alamo Fence v, United States, 240 F.2d
179, 181 (5th Cir. 1957), and may conspire with its officers and
employees, Alamo Fence, supra,

3. Although at least two persons are required to constitute a conspir-
acy, one defendant may be indicted and convicted although the
names of his co-conspirators remain unknown. Rogers v. United
States, 340 U.S. 367, 375 (1851).

4. '"Agent Provocateur''--Because of the necessity of an agreement
between the conspirators, there can be no conviction of-an indivi-
dual for conspiracy if the other conspirator (presuming only two
of themjis a Government agent who intends to frustrate the plan.
United States v. Chase, 372 F.2d 453 (4th Cir.), cert. denied,
387 U.S. 907, 913 (I1967); Sears v. United States, 343 F. 2d 139
(5th Cir. 1965).

B. Bills of Particulars

Conspiracy indictments are frequently the subject of defense motions for
bills of particulars. These motions usually include sweeping demands
for discovery of the Government's evidence and, as such, are contrary
to the underlying functions of bills of particulars. E.g., United States’
v. Bearden, 423 F.2d 805, 809 (9th Cir.), cert. defied, 400 U.S. 836
(1970); Overton v. United States, 403 F.2d 444, 446 (5th Cir. 1968);
Hemphill v. United Siates, 392 F.2d 45, 49 (8th Cir.), cert. denied,
393 U.S. 87771968).

1.  The function of a bill of particulars is to apprise the defendants
of the crime charged and to enable them to plead double jeo-
pardy to alater prosecutionforthe same offense. United States
v. Birrell, 263 F. Supp. 113 (S.D.N.Y. 1967); United States v.
Baker, 262 F. Supp. 657, 673 (D.D.C. 1966). Accordingly, a
bill of particulars is notadevice by which a defendant may com-
pel disclosure of the Government's evidence in advance of trial,

, United States v. Crisona, 271 F. Supp. 150 (S.D.N.Y. 1967),

' alt'd, 416 F.2d 107 (2d Cir. 1969); United States v. Kahaner,

203 F. Supp. 78, 84 (S.D.N.Y.), aff’d, 317 F. 2d 459 {2nd Cir.),
cert. denied, 375 U.S. 836 (1962); United States v. Lebron,
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222 F.2d 531, 535-36 (2d Cir,), cert. denied, 350 U.S. 876

(1955); United States v. Kushner, I35 F.2d 668 (2d Cir.), cert.
denied, 320 U.S. 212 (1943); United States v. Nomura Trading
Co., 213 F. Supp. 704, 707-8 (S.D.N.Y. 1963), or obtain minutia
about the prosecution's anticipated proof or the theory of its
case. Ray v. United States, 367 F.2d 258, 283 (8th Cir. 1968);
United States v. Birrell, supra; United States v. Kelly, 254 F.

Supp. 9 (S.D.N.Y. 1966); United States v. Leighton, 265 F. Supp.
27 (S.D.N.Y. 1867).

2. Times and Locations of Overt Acts--The Government cannot be
required to particularize the exact time, location, etc. of overt
acts alleged inthe indictment. See, e.g., United States v. Long,
449 F.2d 288 (8th Cir.)., cert. denied, Tocco v. United States,
405 U.S. 974 (1971) (motion for particulars denied where defen-
dant requested exact times of alleged acts in order to establish
alibis); United States v. Politi, 334 ¥, Supp. 1318 (S.D.N.Y.
1971) (precise locations of charged acts not discoverable); United
States v. Lanelli, 53 F.R.D. 482 (S.D.N.Y. 1971) (details of
creation of conspiracy, e.g., dates, times and places, are not
discoverable by bill of particulars; United States v. White, 50
F.R.D.70 (N.D. Ga. 1970) (particulars required only as a general
location of acts charged in indictment); United States v. McCarthy,
292 F. Supp. 937 (S.D.NY. 1968) (specification of place and date
of formation of conspiracy would unduly limit Government's proof
at trial). ’

3. Evidentiary Details of Overt Acts~-The Supreme Court has held
that a motion for a bill of particulars seeking the details of overt
acts alleged in a conspiracy count -- ''which in effect scught a
complete discovery of the Government's case in reference to the
overtacts' -- is properly denied. Wong Tai v. United States, 273
Uu.s. 77, 82 (1927). To like effect, see United States v. Ford
Motor Co., 24 F.R.D. 65, 70 (D.D.C. 1969) {(Tamm, J.) where
the court denied a similar request. In United States v. Landry,
Criminal Case No. 1191-67, affirmed (No. 22, 325), February 6,
1970 (D.C. Cir.), cert, denied, 388 U.S. 966 (1970), Judge Curran
denied a similar request.

C. Severance of Conspirators

Generally, persons indicted jointly for crimes should be tried together.
Brown v. United States, 126 U.S. App. D.C. 134, 375 F.2d 310 (1966),
cert. denieg, 388 U.S. 915; United Stiates v, Kahn, 381 F.2d 824 (7th
Cir. 1967), cert. denied, 389 U.S. 1015, Thisis particularly so where
the proof will be extensive and numerous witnesses must be summoned.
United States v, Kahn, supra; United States v. Lebron, 222 F.2d 531
(2nd Cir, 1965), Cert. denied, 350 U.S. 876; United States v. King,
- 49 F.R.D. 51 (1970). ' E "

1. Protracted criminal trial invélving multiple defendants or compli-
cated issues or both, can be and have been fairly conducted.
E.g., Butler v. United States, 317 F. 2d 249 (8th Cir. 1963)
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(mail fraud prosecution of 30 defendants lasting approximately
five months); United States v. Stromberg, 268 F.2d 256 (2nd Cir.
1959) (narcotics conspiracy prosecution of 19 defendants); United
States v. Lebron, supra (sedition conspiracy prosecution of 13
defendants); Capriola v. United States, 61 F.2d 5 (7th Cir. 1932)
(National Prohibition Act conspiracy prosecution of 83 defendants).

Multiple Conspiracies

See paragraph VII, A. infra.

V1. Evidentiary Issues in Conspiracy Cases

A

Circumstantial Evidence

The Supreme Court has held that the existence of a criminal conspiracy
need not be proven by direct evidence; a common plan may be inferred
from c¢ircumstantial evidence. Glasser v, United States, 315 U.S. 60
(142); Grant v. United States v. 407 . 2d 56, 57 (bih Cir. 1969); Tillman

v. United States, 406 F.2d 930, 939 (5th Cir. 1969); William v. United

States, 271 F.2d 703, 706 (4th Cir. 1958).

1. Indeed, the informalagreement present in most conspiracy cases
must frequently be proven entirely by circumstantial evidence.
King v. United States, 402 ¥.2d 289, 292 (10th Cir. 1968); United
States v. Ragland, 375 I'.2d 471, 477 (2nd Cir. 1967), cert. denied,
3900.S. 925 (1968); Calderson v. United States, 196 F.2d 554, 555
555 (10th Cir. 1952)

2. The absence of direct proof of the agreement generally results
from the secretiveness and complexity of modern-day conspira-
cies, particularly those involving narcofics. See Blumenthal v.
United States, 332 U.S. 539, 557 (1947); United States v. Strom-
berg, 268 F,2d 256, 264 (2nd Cir.), cert. denied, 361 U.S. 863
(1959).

Co-Conspirator Exception to Hearsay Rule

In a conspiracy prosecution, a recognized exception to the hearsay rule
permits as evidence against an alleged conspirator the declarations of
his co-conspirators made in furtherance of the conspiracy and during
its pendency. Campbell v, United States, 415 ¥F.2d 356, 357 (6th Cir.
1969); Holsen v. United States, 392 F.2d 292, 293 (5th Cir, 1968), cert.
denied, 383 U.S. 1029 (I1969); Meyers v. United States, 377 F 2d 412,
418-19 (5th Cir. 1967), cert. denied, 390 U,S. 929 (1968).

1. "~ Agency Theory--Generally, such declarations by one conspirator
may be used against another on the theory that the declarant is
the agent of the other. United States v. Lev, 276 ¥.2d 605, 608
(2nd Cir.), cert. denied, 363 U.Bb. 812 (I960); United States v.
Mishkin, 317 F. 2& 37& 637 (2d Cir.), cert. demed 375 U.8.
827 (1963).
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Post-Conspiracy Declarationg~-Since a conspiracy that has ended
can no longer be furthered in any way, the declarations of one
conspirator made after such a time may not be used against a
co-defendant, Delli Paoli v. United States, 352 U.S. 232, 237
(1957); United States v. Hindmarsh, 389 I, 2d 137, 148, (6th Cir.
1968). -

Pre-Conspiracy Declarations--Conversations which antedate the

conspiracy charged in the indictment are admissible if they show -

the beginning of the defendant's involvemient in the criminal enter-
prise and his state of raind at the time. United States v. Pel
Purgatoria, 411 F.2d 84, 86-87 (2d Cir. 1969).

Precondition to Admissibility~--There must be independent evi-
dence, or proof aliunde, of the conspiracy and the defendant's
participation in it before the extra-judicial declarations of co-
conspirators are admissible in evidence against that defendant.
Glasser v, United States, 315 U.S. 80, 74 (1862); United States

v. Stadter, 336 F,2d 326 (2d Cir. 1964), cert. denied, 380 U.S.
945 (1965); United States v. Pellegrine, 273 F.2d 570, 572 (2d
Cir. 1960); United States v. Penny, 416 F.2d 850, 852 (6th Cir.
1969); United States v. Rizzo, 418 F.,2d 71, 82 (7th Cir, 1969).

Standard of Proof--Before a jury may be permitted to consider
other conspirators' hearsay utterances in furtherance of a con-
spiracy as a means of determining a particular defendant's guilt
beyond a reasonable doubt, the trial judge must first conclude
from the proof aliunde that the defendant in question has been
shown tobe a member of thatconspiracy ''by afair preponderance
of the evidence independent of the hearsay utterances.' United
States v. Calaro, 424 F.2d 657, 660 (2d Cir. 1970); United States
V. Geaney, 417 F.2d 1116, 1120 (2d Cir. 1969).

Jury Instruction on Declarations--If the trial court finds that the
proof aliunde is sufficient, then the jury should be instructed to
consider all the evidence, including the co-conspirators' declara-
tions, in determining whether any defendant is guilty of conspir-
acy. 'The jury should not be instructed that they too must find
sufficient proof aliunde. United States v. Baker, 419 F.2d 83
(2d Cir. 1969); United States v, Stromberg, 268 F.2d 256 (2d
Ci~.), cert. denied, 361 U.S. 864 {1959); United States v. Rag-
iand, 375 F.2d 471 (26 Cir. 1967), cert. denied, 390 U.S.” 925
(I868); United States v. Muccio, 373 F.2d 168 (2d Cir.), cert.

denied, 387 U.S. 906 (1965). T

If the judge finds that the proof aliunde of the defendant's partici-
pation is not sufficient, the judge must instruct the jury to disre-
gard the hearsay evidence, or if it was so large a proportion of
proof asto render a cautionary instruction of doubtful utility, de-
clare a mistrial ondefendant's request. United States v. Geaney,
417 F, 2d 1116, 1120 (24 Cir. 1969).
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7. Co-Conspirator Hearsay Exception Not Affected by Bruton v.
United States--In a joint trial, the Sixth Amendment right of con-
frontationisviolated when a non-testifying co-defendant's confes-
sion inculpating the defendant is admitted into evidence, despite
jury instructions to disregard it as to defendant's guilt or inno-
cence, Bruton v, United States, 391 U.S. 123 (1868). The Circuit
Courts of Appeals have specifically held that the ruling in Bruton
does not invalidate the hearsay exception in conspiracy cases.
United States v, American Radiator, 433 F. 2d 174 (3rd Cir. 1970);
Parness v. United States, 415 F.2d 346 (3rd Cir. 1969); Campbell
v. United Stafes, 514 F.2d 356 (6th Cir. 1969); United States v.
Lawler, 413 F.2d 622 (7th Cir, 1969).

C. Order of Proof

It has been held that the order of proof is within the discretion of the
trial court and thai consequently it is not reversible error if acts or
declarations by co-conspirators are admitted before the existence of the
conspiracy is established by independent evidence. United States v.
Sansone, 231 F.2d 887, 893 (2d Cir.), cert. denied, 351°U.S. 987 (1956);
United States v. Knight, 416 F.2d 1181,71I85 (9th Cir. 1969). The court
may admit co-conspirators' acts or declarations subject to a motion to
strike if independent evidence, or proof aliunde, fails to establish by
a fair preponderance of the evidence, the conspiracy and defendant's par-
ticipation, Parente v. United States, 249 F.2d 752, 754 (9th Cir. 1957).
Such independent evidence may be circumstantial and may include the
declarations of a conspirator insofar asthey are admissible against him.
Bartlett v. United States, 166 F.2d 920 (10th Cir. 1948).

D. Defendant's "Late Entry' Into Ongoing Conspiracy

A conspirator need not join a conspiracy at its inception. Each person
joining a conspiracy is taken to adopt, and is bound by, the prior acts
and statements made in furtherance of the common objective. Lile v,
United States, 264 F.2d 278, 281 (9th Cir. 1958); United States v. San-
sone, 231 F.2d 887, 893 (2d Cir.), cert. denied, 35] U.S. 987 (1656).

1. However, a defendant must have knowledge of the conspiracy and
its essential objective for it is not sufficient merely to show
that he furthered the conspiracy even through the commission of
unlawful acts. Ingram v. United States, 360 U.S. 672, 678
(1959); United States v. Avile, 274 F,2d 179, 190 (2d Cir.), cert.
denied sub. nom. Genovese v. United States, 362 U.S. 974 (1960).

2. A showing of association alone is not enough to establish a con-
spiracy. Lacaze v. Unifed States, 391 F.2d 516, 519 (5th Cir.
1968); Roberts v, United States, 416 F.2d 1216, 1220 (5th Cir.
1969). - ;

3. Each conspirator need not know the identity or number of all his
confederates. Blumenfhal v. United States, 332 U.S. 539, 557
(1947): United States v. Crosby, 294 F.2d 928, 945 (2d Cir. 1961),
cert. denied, 368 U.S. 984 (1962). ‘ ; ‘
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4, Once the existence of the common scheme is established, very
11tt1e is required to show that the defendant became a pavty——
"slight evidence may be sufficient to connect a defendant with it.
Nye and Nissen v. United States, 168 F.2d 846, 852 (9th.Cir.
1948), atf'd, 336 U.S. 613.

Evidence of Pre/Post-Conspiracy Acts

Acts of conspirators performed before or after the period of the conspir-
acy are admissible so long as the acfs are probative of the conspiracy
charged. The leading case on this point is Lutwak v. United States,
344 U.S. 604 (1953). See also United States v. Costello, 352 F.2d 848,
854 (2d Cir.), cert. granted on other issue, 383 U.S. 942 (1965); United
States v. Bennett, 408 I'.2d 888, 892 (2d Cir. 1969). For example,
of such evidence, see Heike v. United States 227, U.S. 131, 145 (1913);
United States v, Witt, 215 F.2d 580 (2d Cir.), cert. denied, 348 U.S.
887 (1954); Merrill v. United States, 40 F.2d 315 (bth Cir. 1930); Hood
v. United States, 23 F.2d 472 (8th Cir.), cert. denied, 277 U.S. 588
(1927); Nixon v. TUnited States, 289 ¥. 177 (9th Cir.), cert. denied,
263 U.S. 703 (1923).

Termination of Conspiracy By Arrest

The conspiracy is usually terminated upon the arrest of the central con-
spirators or upon the accomplishment of the criminal purpose.. Grune-
wald v. United States, 353 U.S. 391, 401-02 (1957). The arrest of an
individual conspirator, however, does not necessarily establish his with-
drawal fromthe conspiracy as a matter of law. United States v. Borelli,
336 F. 2d 376, 388-90 (2d Cir. 1964), cert. denied, 379 U.S. 960 (I965).

Conspirator's Liability For Substantive Offenses

A partytoacontinuing conspiracy is responsible for a substantive offense
committed by a co-conspirator in furtherance of the conspiracy, even
though that party does not participate in the substantive offense or have
any actual knowledge of it. Pinkerton v, United States, 328 U.S. 640,
645-48 (1946); Roberts v. United States, 416 F.2d 1216, 1223 (5th Cir.
1969).

Requirements~--The jury must be satisfied beyond a reasonable doubt:

(1) that the substantive offense was in fact committed by one or more
members of the conspiracy; (2) that the defendant whose guilt it is con-
sidering was then a member of the conspiracy; and (3) that the act which
constituted the offense was done infurtherance of that conspiracy, before
it may convict under this theory. See also United States v. Castellana,

329 F.2d 264 (2d Cir. 1965), cert. denied, 383 U.S. 928 (196 6); Gradsk Gradsky

v. United States, 376 F.2d 993 (bth Cir. 1967)
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VI1I. Special Problems in Conspiracy Prosecutions
A. Multiple Conspiracies

This is a very important problem which is largely beyond the scope of
this article. In drafting conspiracy indictments, consideration should
be given to whether the proof shows a single continuous conspiracy or
a series of separate conspiracies., Whether a scheme is one conspiracy
or several is primarily a question of fact as to the nature of the agree-
ment. United States v. Dardi, 330 ¥.2d 316, 327 (2d Cir.), cert. denied,
379 U.S. 845 (1964); United States v. Varelli, 407 F. 2d 735, 746 (/th
Cir, 1969). '

1. A single agreement to accomplish an unlawful object does not
cease tobe a single conspiracy because it continues over a period
of time, Braverman v. United States, 317 U.S. 49, 52 (1942),
or because there exists a time gap in the proof or a change in the
membership. United States v, Stromberg, 268 ¥, 2d 256, 263-64
(2d Cir.), cert. denied, 361 U.S. 863 (1959); compare United
States v. Borelli, 336 F.2d 376 (2d Cir. 1964), cert. denied,
379 U.S. 960 (1965). There may be a single continuing agreement
to commit several offenses by a multiplicity of means. United
States v. Crosby, 294 F.2d 928, 945 (2d Cir. 1961), cert. denied,
368 U.S. 984 (1962).

2. In ascertaining whether there are separate conspiracies or one
. overall continuing conspiracy, the question is, in essence: what
is the nature of the agreement? 1If there is one overall agree-
ment among the various parties to perform different functions in
order to carry out the objectives of a cornspiracy, the agreement
among all the parties constitutes a single conspiracy. United
States v. Varelli, 407 F.2d 735, 742 (7th Cir. 1969); United States
v. Hutul, 416 F.2d 607, (7th Cir. 1969), cert. denied, 396 U, S.
10127{I970). Frequently, however, where an indiciment alleges
a single continuous conspiracy, the claim will be made that the
proof shows two or more separate conspiracies, and thus a pre- .
judicial variance exists between the proof and the indictment.
United States v. Russano, 257 F.2d 711, 716 (2nd Cir. 1858);
Rocha v. United States, 288 F.2d 545, 553, (9th Cir.), cert.
Hemea, 366 U.S. 948 (1961). Such a claim may, under the autho-

rities, be disposed of in one of the following four manners:

a. The claim of multiple conspiracies may be rejected.
Blumenthal v. United States, 332 U.S. 539 (1947) (single
conspiracy with multiple stages). See United States v.
Tramaglino, 197 F.2d 928 (2d Cir.), cert. denied, 344 -
U.S. 8%4 (1852), and United States v. Etherldge, 424
F,2d 951 963-65 (6th Cir. 1970).

b. The appellate court may find that a single conspiracy
was proved as to some but not all of the alleged con-
spirators, mecessitating an initial determination as to
whether those defendants not in the entire conspiracy
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were properly joined because of their participation in

one or more phases thereof. United States v. Borelli,
336 F.2d 376 (2d Cir. 1964), cert. denied, 379 U.S.
960 (1965). See United States v. varelli, 407 F.2d 735,
743 (7th Cir, 1969). .

c. The court may find that the proof shows multiple conspir-
acies but that the variance is harmless error because
no practical prejudice results to the accused therefrom.
Berger v. United States, 295 U.S. 78, 84 (1935). See
United States v. Sing Kee, 250 F.2d 236, 242 (24 Cir.
18577, cert. denied, 350 U.S. 954 (1958); United States
v. Cohen, 145 F.2d 82, 89 (2d Cir. 1944), cert. denied,
323 U, S. 799 (1945). :

d. A finding of multiple conspiracies may resultin a deter-
mination that the proof was necessarily prejudicial to
each defendant. In Kotteakos v. United States, 328 U.S.
750 (1946), where the Government conceded that the proof
showed many agreements connected by one central figure
and having distinct though similar illegal objects. The
Court held that the variance was prejudicial to the defen-
dants and reversed their convictions. The danger that
exists in such variance is the transference of guilt in
the minds of th¢ jury from one conspiracy to another,
Blumenthal v. United States, 332 U.S. 539, 559 (1947);
Kotteakos v. Unifed States, supra at 767. It has been
suggested though, that proper instructions to the jury
might mitigate an otherwise prejudicial variance and
render it harmless. See United States v. Varelli, supra
at 21. There is not such danger where one conspiracy
is alleged and two are shown, when the defendant is
proven to have participated in each conspiracy. Monroe
v. United States, 234 F.2d 49, 53 (D.C. Cir.J, cert.
gemea, 354 U.S. 873 (1958).

Caveaton Multiple Conspiracies~--This area of the law of conspir-

acy 1s not without its difficulties; attention should be given to the
possibility of multiple conspiracies prior to indictment. Indict-
ments may be framed to allege the overall conspiracy in one count
with separate counis to charge the lesser included conspiracies.
Such a procedure will simplify the drafting of jury instructions
and will also reduce the risk of appellate reversal on a multiple
conspiracies issue. In any event, one should not attempt to re-
solve a multiple conspiracies problem (or prepare jury instruc-
tions) without first reading carefully the leading cases on this
subject---e.g., Kotteakos, Blumenthal, Borelli, Varelli, Mon-
roe, and also United States v, Calabro, 467 r.2d 973, 983 (2d
Cir. 1972); United States v. Vicars, 467 F.2d 452, 454 (5th Cir.

1972); United States v. Griffin, 464 F'. 2d 1352, 1357 (9th Cir. 1972).
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. B. The Myth of "Derivative Standing"

Defendants in conspiracy cases occasionally claim ''derivative standing"
to attack unlawful searches which involve co~-conspirators. Such a pro-
posxtlon appears grounded in the notion that since eath conspirator
"stands in the shoes'' of his co-conspirators, he may (selely by virtue
of his status as a conspirator) vicariously assert the co- o-conspirator's
Fourth Amendmentrights. However, the law is plainly to the contrary.
See. e.g., United States v. Bell, 457 F.2d 1231, 1239 (5th Cir. 1972);
United States v. Wing, 450 F.2d 806, 810 (9th Cir. 1971), cert. denied,
405 U.S. 994 (1872); United States v. Conrad, 448 F.2d 271, 276 (9th
Cir. 1971); United States v. Price, 447 F.2d 23, 30 (2d Cir.), cert.
denied, 404 U.S. 912 (I971). See also Brown v. United States, U.S.
(No. 71-6193, decided April 17, I973). - -

C. Concealment

Concelament cannot normally be the object of conspiracy. See Greene-
wald v. United States, 353 U.S. 391 (1857).

VIII. Instructions
A. See D.C. Bar Association Criminal Jury Instructions (1972).
1. No. 4.92, Conspiracy--includes overt act requirement.

2. No. 4.93, Conspiracy-Co-Conspirator Rule--should not be
given. Instead, see United Staies v. Calaro, 424 F.2d 657,
860 (2d Cir. 1970); United States v. Baker, 419 F.2d 83 (2d
Cir. 1969); United States v. Geaney, 417 F.2d 1116, 1120 (2d
Cir. 1969); United Siates v. Ragland, 375 F.2d 471 (2d Cir.
1967), cert. denied, 390 U.S. 925 (1968).

3. No. 4.94, Conspiracy-Overt Act Rule——where overt act is
required by statute. ,

B. See also Manual on Jury Instructions, 36 F.R.D. § 10,00 at 502-512 (1964).
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ADVANCED PROSECUTOR TRAINING

I.G: ELECTRONIC SURVEILLANCE

E. Lawrence Barcella

I. Historical and Legal Background

A. At common law, eavesdroppmg" was considered a nuisance, and often
proscribed by '""Peeping Tom' statutes.

B, Despite the advent of electronics, courts continued to treat the topic
in light of common law considerations, i.e,, a violation occurs only
when there is a physical trespass into a constitutionally protected area.
Olmstead v. United States, 277 U.S. 438 (1928).

1. Olmstead majority consideread it crucial that conversations were
tangible objects, and they felt that the Fourth Amendment only
proscribed the seizure of tangible items; therefore, the Fourth
Amendment did not apply to eavesdropping.

2. Olmstead rationale colored legal thinking for more than thirty
years.

C. Congressional response to Olmstead was a statutory prohibition con-
tained in §8605 of the 1934 Federal Communications Act.

1. "[N]o person not being authorized by the sender shall intercept
any communication and divulge or publish the existence, con-
tents, substance, purport, effect, or meamng of such inter-
cepted communication to any person . .

2. §605 held'to cover wiretapping by state or federal officers as
well as by private persons. Nardone v. United States, 302
U.S. 379 (1937).

3. The Department of Justice and the FBI took the position that
§605 did not prohibit wiretapping alone, only tapping followed
by "divulgence, " and, further, that it was not a "divulgence,

when one member of the Government communicated to another,

but only when he communicated outside the Government, e. e.g.,

sought to introduce the wiretap information into evidence.” See

Brownell, The Public Security and Wire Tapping, 39 Cornell

L.Q. 195, 197-199 (1954},

D. The Olmstead "constitutibnally protected area'' approach was slow in
eroding.

1. Goldman v. United States, 316 U.S. 129 (1942) (federal agent
placed detectaphone against the wall of a private office).

2. Silverman v. United States, 365 U.S. 505 (1961) {use of ''spike-
mike' constituted trespass).
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II. Warren Court approach to electronic surveillance

A. The Court's treatment of the use of "wired-up" undercover agenis or
feigned friends provides a road map to the Court's later clectronic

surveillance decisions.

1.

4.

. On Lee ’V. United States, 343 U.S. 747 (1952) (informant carrs -

ing concealed transmitter).

Lopez v. United States, 373 U.S. 427 (1963) (agent carrving
concealed recorder). :

Osborn v. United States, 385 U.S. 323 (1966) (use ol concealed
recorder on informer after getting antecedent judicial approval),

Hoffa v. United States, 385 U.S. 293 (1966) (use of informan
in defendant™s premiscs not a [Fourth Amendment violation),

Genesis of the current approach

1.

Berger v. New York, 388 U.S. 41 (967). Uere the Cours
discarded implicilly certain findings in Olmstead, i.e., thas
a conversation docs nolt come within the protective ambit of
the FFourth Amendment. The Court now found that the Fourth
Amendment does apply lto cavesdropping and that warran clause
musti be followed: While the Berger surveillance was basced
on a specific statute and preceded. by antecedent judicial justili-
cation, the Court was unconvinced that a single recitation of
probable cause here could give rise to round-the-clock sisty
day surveillance. They found the following omissions unaceep-
table:

a. A lack of particularity of offense, property or conver-
sation sought;

b. The surveillance was too lengthy for a single recita-
tion of probable cause;

¢. There was no stated termination date placed on the
surveillance once the conversation sought was scizoed;
and ‘

d. There was not "notice' given, although the Court recog-

nized the exigent circumstances might obviate notice,

The Court explicitly overruled Olmstead and Goldman in Katz

v. United States, 389 U.S. 347 (I967). The Court, in rejeciing
the "constitutionally prolccted arca' approach adopted the "ex-
pectation of privacy' approach. They further held that electro-
nic surveillance must come within the strictures of the IFourth
Amendment and that certain procedural requirements, such as
those laid out in Berger, were necessary if wire tapping weroe

- to be accepted as” a legitimate law enforcement investipgative

method.
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11I. Title IlI--a Congressional response to Berger and Katz

A,

Title III of the Omnibus Crime Control and Safe Streets Act of 1968,
Pub. L. No. 90-351, 18 U.S.C. §§2510-2520 was an intensive effort, inter
alia, to structure a rigorously limited system of wire surveillance and

electronic eavesdropping for law enforcement use that comported with-

the constitutional demands of the Warrant Clause of the Fourth Amend-
ment under the guidance provided by Berger and Katz. The Act specifi-
cally prohibits the use of any electronic surveillance unless the proce-
dural dictates of the statute are complied with.

While the statute must be interpreted as a coherent whole, each section
must be dissected if Title IIl is to be understood. Briefly, the statute
allows legitimate electronic surveillance only by law enforcement offi-
cials subsequent to an Attorney General approved application being made
to a judge, supported by an affidavit with a detailed probable cause
showing.

1. 18 U.S.C. §2510 is the definitions portion of Title III, with three
definitions being particularly noteworthy. '

a. 2510 (2) defines "oral communication' as any oral com-
munication uttered by a person exhibiting an expectation
that such communication is not subject to interception
under circumstances justifying such expectation. - This
is intended to reflect existing law and must be evaluated
in light of all circumstances.

b. 2510 (1) defines ''wire communications' to include all com-
munications carried by a common carrier, in whole or
in part, through our nation's communications network.
The coverage is intended to be comprehensive.

c. 2510 (11) defines ''aggrieved person'' to mean any person
who was a party to any intercepted wire or oral commu-
nication or a person against whom the interception was
directed. This definition defines the class of persons
entitled to invoke the suppression sanction of §2515 dis-
cussed below, through the motion to suppress provided
for by §2518 (10(a)), also discussed below. Despite its
broad language, it is intended only to reflect existing
law. S. Rep. No. 1097, 90th Cong., 2d Sess. 91 (1968).
Alderman v. United States, 394 U.S. 165 (1969), adds one
other constitutional requirement: a person whose tele-
phone is tapped has standmg even though req\nsltes are
absent. Moreover, an ''aggrieved person' within the
meaning of 18 U.S.C. §2518(10(a)), discussed below, must
either be a defendantor a potential defendant in a crimi-
nal case. See Gelbard v, United States, 401 U.S. 41,
59-60 (1972). He must be "a party as such, " 8. Rep. No.
1097, supra, at 106 (1968), in a 'trial, hearmg or pro-
ceeding in or before any court.'18 U.S. C. §2518(10(a))

 If an individual does not fall into this class, his "exclu-
sive' remedy is a civil action for damages under 18

U.S.C. §2520, infra. See S.Rep. No. 1097, supra at 107;
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cf. Alderman v. United States, supra, 394 U.S. at 174;
In re Evans, 146 U.S. App. D.C. 310, 341-343, 452
F.2d 1239, 1270-1272 (1971, Wilkey, J., dissenting).

18 U.S.C. §2511 expressed the general prohibition against elec-
tronic surveillance, exceptas provided for in the statute itself.
The section delineates the criminal penalties for V1olat10n of
Title III, and also carves out certain exceptions:

a. 2511 (1) (d) provides for a penalty of five years and/or
$5000 for violating Title III.

b. 2511 (2) (a) exempts telephone company employees under
certain circumstances within the course of their employ-
ment.

c. 2511 (2) (c) and (d) allows for consensual monitoring as
long asthe person giving consentis a partyto the inter-
cepted communication, i.e., you cannot tap your own
telephone or bug your home unless you are actually a
participant in the conversation. See United States v.
White, 401 U.S. 745 (197]1). See Department of Justice
requirements discussed below.

d. 2511 (3) is the National Security exemption. If this sec-
tion has any vitality, it is only in the area of foreign
intelligence, not domestic intelligence. United States v.
United States District Court for the Eastern District of
Michigan, 407 U.S. 297 (1972), If these matters arise,
they should be handled by Court in camera. This pro-
cedure is approved and explained 1in United States v.
Lemonakis, U.S. App. D.C. R , 485 F.2d 941,
961-963 (1973). - T

18 U, S. C. §2512 prohibits the manufacture, sale, possessmn or
advertising of intercepting devices where the device is ''pri-
marily useful for the purpose of the surreptitious interception
of wire or oral communications.' ' Whether the design of the
device renders it primarily useful for surreptitious listening is
a jury question. United Stafes v, Bast, D.C. Cir. No. 72-2132,
decided January 25, 1974, Bast is also concerned with unlawful
advertising of illegal electronic surveillance equipment.

18 U.S.C. §2513 simply provides for the confiscation of inter-
cepting devices. :

18 U.5.C. §2514 gives the Government the right to seek immu-
nity for a witness who may possess evidence relating violations
of Title IIl. The immunity given is testimonial and the proce-
dural requirements are similar to 18 U.S.C. §6001 et seq.
See Kastigar v. United States, 406 U.S. 411 (1972). Further
discussion of immunity detailed below.
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18 U.S.C. §2515imposes an evidentiary sanctionto compel com-
pliance with the other prohibitiong of Title 11, It provides thut
interceepted wire or oral communications op cvidenee derived
therefrom may not be received in evidence in any procecding
before any court, grand jury, etc., wherethe disclosure of that
information would be in violation ol Title 111, This provision
must be read in light of §2518 (10)(a), discussed below, which
defines the class entitled to make a motion to suppress.

18 U.S.C. §2516 (1) outlines the Department of Justice proce-
dures that must be followed if an applicationis to be made 1o
a IFederal judge. The authorization must be from the Attornes
General or any Assistant Attorney General specially designated
by the Afforney General. See United States v, Giordano, 1.8,

, 42U.S. L. W. 4642 (May 13, 1974); Cnited States v, Mantello,
156 U.S. App. D.C. 2, 478 ).2d 871 (1973}, cert. denicd,
42 U.S. L. W, 3647 (May 28, 1974).

Subsections (a) through (g) outlinc the specific offenses for which
interception mayv be used.

18 U.S. C. §2517 authorizes the use and disclosure ol intercvepted
wire or oral communications in specvified circumstances; like
§2515, it must be read in light ol §2518, discussed below.,

a. §2517 (1)authorizes any investigative orlaw enforcement
officer to disclosc intercepted information to other law
enforcement otficers,

b. §2517 (2) authorizes the law enforcement officey to use
intercepted information in the -official performance of
his duties.

c. §2517 (3) allows anyone who has received intercepted
information, authorized by Title 11I, to use the informa-
tion. ~

d. §2517 (4) provides that privileged communications do
not lose their privileged character simply because they
are intercepted, ‘

e. §2517 (5) provides for the interception of evidence re-
lating to other offenses than those contemplated in the
original order, While this information may be passed
on to other law enforcement officers before it can be
used as evidence, judicial permission must be obtained.

f. N.B. This substantially changes ''divulgence' asdefined
by §605 of the 1934 IFederal Communications Act as dis-~
cussed above in 1.C.




9. 18 U.S.C. §2518 is the heart of Title III. It sets out in
detail the procedure to be followed in the interception of wire

or oral communications, and embraces the demands of the
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Fourth Amendment.

a. Paragraph (1) requires a written application for an

authorization to intercept; this reflects existing law. -

See Fed. R. Crim. Proc. 4l. This application must
include the information described below:

(1)

(2)

(3)

(4)

Subsection (a) fixes responsibility by requiring the
identity of the person making and authorizing the
application to be set out. Misidentification of the
person authorizing the application is not grounds
for suppression, solong as the Attorney Generalor
his special designate in fact approved the applica-
tion. See United States v. Chavez, U.S. , 42
42 U,.S. L. W. 4660 (May 13, 1I974), B

Subsection (b) requires a full and complete state-
ment of the facts and circumstances relied on by
the person making the application which shows, in
essence, probable cause. These requirements re-
flect the constitutional command of particularity.
Berger v. New York, supra, 388 U.S. at 58-60,
Katz v. United States, supra, 389 U.S. at 3564-3586,
United States v. Kahn, U.S. . 42 U.S.L.W.
4245 (February 20, 1974) says that application must
identify as persons whose conversations are to be
seized only those who investigating agents have
probable causetobelieve are committing the crime
under investigation.

Subsection (c) requires a full and complete state-
ment asto whether or notnormalinvestigative pro-
cedures have been tried and have failed or why
these are unlikely to succeed if tried, or are to be
too dangerous. Almost every motion to suppress
filed in this jurisdiction challenges this require-
ment. However, the language is simply designed
to assure that wiretapping is not resorted to in
situations where traditional investigative techniques
would suffice to exposethe crime and must be read

'in a common-sense fashion. See United States v.

Kahn, supra, 42 U.S.L.W. at 4249 n. 12. Normal
investigative procedure would include, for example,
standard visual or aural surveillance techniques,
general questioning under immunity grant, use of

regular search warrants, and infiltration by inform-

ers or undercover agents. See Giancana v, United
States, 352 F,2d 921 (7th Cir.), cert. denied, 382
U.S. 959 (1965).

Subsection (d) requires a statement of the period

~ of time during which interceptions are to be made.

It must be read in coniunction with paragraphs
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4(e), 5, and 6, discussed below. Together they require
that the duration of an interception not be longer than

is necessary under the facts of the particular case.

‘Where it is nscessary to obtain coverage of only one

meeting, that order shouid not authorize additional

surveillance., Compare Osborn v, United States, 385

U.S. 323 (19686).

(5) Subsection (e) requires a complete statement re-
garding all previous applications concerning the
same persons, facilities, or places, and the action
taken bythe previous judge. This section is design-
ed to prevent forum-shopping, and any variance from
its strictures may result in complete suppresion.
In United States v. Bellosi, D.C.Cir, No. 73-2223
decided June 28, 1974, the court rejected the comn-
tention that subsection (e} was directed only at judge-
shopping and affirmed the suppression order for
failure to comply strictly with the requirement. The
Government has failed in goodfaith to include prior
application involving same person, even though in
a totally unrelated investigation by a different law
enforcement agency. ‘

Paragraph (3) authorizes the judge to enter an ex parte
order authorizing or approving the interception. The
judge must first determine whether probable cause, as
delineated in subparagraphs (a) through (d), exists.

Paragraph {4) sets out in subparagraphs (a) through (e)
the requirements that each order authorizing or approv-
ing the interception must meet. Also contains a section
for the benefit of the telephone company, so as to excuse
them from any liability in most instances,

Paragraph (5) sets a maximum time limitation of 30 days
for any order or extension.

(1) Minimization--the interception shall be conducted in
such a way asto "'minimize' the interception of com -
munications not otherwise subject o interception.
See United States v. James, D.C. Cir. No. 71-
1168, slip. op. at 16-26, decided January 4, 1974,
and cases cited therein, especially United States v.
Focarile, 340 F, Supp. 1033 (D.Md. ), aff'd sub. nom.
United States v, Giordano, 469 F.2d 522 (4th Cir.
1972), alf'd, U.5. , 42 U.S.L.W. 4642 (May
13, 1974). See United States v. Scott, D.C. Cir,
No. 71-1702, decided June 27, 13%4, vacating and
remanding 331 F', Supp. 233 (D.D.C, 1971) for recon-
sideration inlight of United States v. James, supra.

(2) Termination-~-the interception must terminate upon
the attainment of the authorized objective.
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N.B. When investigating a crime of a continuous
nature, a single incriminating call does not help
your objective, ergo the use of an interception is
most viable in a conspiracy situation.

Paragraph (6) provides for periodic reports to the judge
on the progress of the interception.

Paragraph (7) provides for an emergency procedure for the
interception of communications.

(1) Rare situations--only the Attorney General may
authorize an emergency intercept and the use of
it is rarely granted.

(2) Application and order must still be complied with
within 48 hours.

Paragraph (8) provides for accurate record keeping and
custody of both pleadings and recorded intercepted conver-
sations. '

(1) Violations of this section are punishable by contempt.

(2) Subparagraph (d) places on the judge the duty of
causing an inventory to be served by the law en-
forcement agency within 90 days of termination on
at least the named targets. This reflects existing
search warrant procedure. Fed. R. Crim. P.41.

(3) Extremely important to maintain custodial integrity.

Paragraph (9) states that wire interception evidence can-
not be used at trial or any other proceeding (except grand
jury) unless at least 10 days notice is given to the pariies.

Paragraph (10) is the remedial portion of Title III, allow-
ing any "aggrieved person'' (see IiI, B. 1. c. supra) to move
to suppress the contents of any intercepted communication
on three grounds:

(1) If the communication was unlawfully intercepted -
"Unlawfully" means in violation of certain require-
ments of 7 itle IIl as well as the Constitution. United
States v. (iiordano, supra, 42 U.S.L.W. at 4647,
Suppressiol, is warranted only for violation of those
requirements ''that directly and substantially imple-
ment the congressional intention to limit the use of
intercept procedures.:." Id. In Giordano, failure
of the Attorney General or his special designate to
authorize the application required suppression while
in United States v. Chavez, U.S. , 42U.S.L.W.
4660 (May 13, 1974), misidentification of the authori-
zing official, where the Attorney General had in fact
given approval, was held insufficient to justify sup-
pression.
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(2) If the order of approval is insufficient on its face.‘

(3) If the interception was not made in conformity with
the order of approval. :

jo 18 U.S.C. §2519 simply provides for periodic reports to
be made so that the efficacy of wire-tapping can be re-
gularly reviewed.

k. 18 U.S.C. §2520 authorizes the recovery of heavy civil‘
damages by those whose communications are inter-
cepted in violation of Title III.

C. District of Columbia Interception of Communications Statute

].-

2.

23 D.C. Code §§541-5586.
Relation to Title 111
a. Almost identical,

b. Must be construed as supplementing, not superseding,
Title I11. See 23 -D.C. Code §556.

c.. Certain privileged communications, i.e., physician,
attorney, clergymen, marital, are treated somewhat
differently than under TitleIIl. A judge must determine
what facilities or places are to be used in connection
with conspiratorial activities characteristic of organiz-
ed crime with strong effort to minimize interception
of privileged communities, 23 D. C. Code §547(d).

d. For good discussion, see Rauh and Silbert, Criminal
Law and Procedure: D.C. Court Reform and Criminal
Procedure Act of 1970 20 Am. U.L. Rev. 2b2, 268-
2775 (1971), .

IV. Related and Collateral Prbblems

A. Investigatory Stage

1.

Pen Register--is a device attached to a given telephone line
which records out-going numbers called from that particular
line. United States v. Caplan, 255 F.Supp. 805, 807 (E.D.
Mich. 1966). '

a. Pen Register neither records nor monitors conversa-
tions; thus it does not constitute an interception and
does not come withinthe ambit of Title III. United States
v, King, 355 F.Supp. 523 (S.D.Cal.), rev. on other

rounds, 478 ¥.2d 494 (9th Cr. 1973); S. Rep No. 1097,
gOtE Cong., 20 Sess. 91 (1968)
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b. Invaluable pre-intercept investigatory tool.

c. No definite standard or showing necessary to obtain a
pen register; however, policy of this office, subsequent-
ly adopted by both courts, is that an order to install a
pen register will only be issued upon submission of an
affidavit demonstrating probable cause for its use.

Consensual Monitoring--where one party to conversation gives consent.
a., See 18 U.S.C. §251 (2) (¢c) and (d) explained above.

b. United States v. White, supra, 401 U.S. 745 (1871) (non-
witness informant carrying concealed transmitter).

c.  On Lee v, United States, 343 U.S. 747 (1952) (informant
carrying concealed transmitter).

d. Lopezv. United States, 373 U.S. 427 (1963) (agent carry-
ing concealed recorder).

e. Rathburn v. United States, 355 U,S. 107 (1957) (police
officer Tistening on exiension telephone).

f. Prior Department of Justice approval necessary under
certain circumstances. See D.J. Order No. 537-73,
dated September 4, 1973, though generally approval of
department head or his designee is sufficient,

B. Pre-trial and Trial Stages

1.

Requests for disclosure of intercepted communications

a. 18 U.S. Code §3504 - "In any trial, hearing, or other
proceeding in or before any court, grand jury. . . upon
a claim by a party aggrieved that evidence is inadmis-
sible because it is the primary product of an unlawful
act or because it was obtained by the exploitation of an
unlawful act, the opponent of the claim shall affirm or
deny the occurrence of the alleged unlawful act. "

b. ''"Party aggrieved'' is generally a defendant with stand-

ing to challenge the alleged wunlawful conduct. See

. Alderman v, United States, supra; H.R. Rep. No. 91-
1549 at b1 (1970}, see discussion above at III B.1,c.

c. Applies to acts of private citizens as well as’ acts of
Federal or state officials--in both criminal and civil
proceedings. S.Rep. No. 91-617, p. 1564 (1969). '

d. Imposes sanction of 18 U,S.C, §2515, in prohibiting 'un-
lawful act' evidence. Gelbard v. United States, 408 U.S.
41 (1972); In re Evans, 146 U.S. App. D.C. 310, 452
F.2d 123970Q971).” - The sanction imposed is generally
suppression of the intercept evidence, either in whole

or in part.. ' : ' ‘
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e. vaernment is obliged to simply -affirm or deny. Id.

(1) Check of investigative agencies'files made by con-
tact with Organized Crime and Rackets Section,
Criminal Division, Department of Justice.

(2) Check of indices takes two to six weeks.

Immunity
a. See Kastigarv. United States, supra, where the Supreme

Court defermined that use-plus-fruits' immunity is

constitutionally sufficient and "transactional'' immunity

grants are no longer necessary.

(1) "Use-plus-fruits' immunity means that the Govern-
ment cannotuse anindividual's compelledtestimony
or the fruits--investigative leads--against that per-~
son in a subsequent proceeding. This, of course,
does not cover false delcaration or perjured testi-
mony.

(2) "Transactional' immunity barred the Government
from prosecuting an 1nd1v1dua1 for any 'trans-
action, matter or thing' as to which he testified.

(3) See Case Notes, Standards for Exclusion in Immu-
nity Cases after Kastigar and Zicarelli, 82 Yale
Yale L.R. 171 (1872).

b. 18 U.S.C. §§6001-6003,
c. 18 U.S.C. §2514, discussed above.
d. It does notmatter thatwitness to be compelled is a juve-

nile. In Re Grand Jury-Froceedings (Didane Arexandra
Raper), U.S. App. D.C. ), 481 F.2d 42 (1974).

Prior to granting immunity, approval must be received
from the Department of Justice. Requests are generally
made through the General Crimes Section of the Crimi-
nal Division, who make appropriate inquiries of other
Governmental investigative agencies to confirm that a
grant of immunity will not undermine any on-going in-
vestigation. To insure against this, a form questionnaire
must be submitted to the Department of Justice with an
with an immunity request.

Voice Identification on Intercepts

e G,
T AT

Yseful-for-bom initial1d identification at grand jury level
and subsequent trial identification. 70 A.L.R. 2d 955
(1970).

it
i
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b. United States v. Mara, 410 U.S. 19 (1973) (Federal
grand jury directive that witness furnish handwrit-
ing exemplars for identification, without prelimi-
nary showing of reasonableness, is not violative of
Fourth Amendment). '

¢. United States v. Dionisio, 410 U.S. 1(1973) (Com-
pelling Federal grand jury witness to furnish voice
exemplars for identification purposes, without pre-
liminary showing of reasonableness, is notviolative
of Fourth or Fifth Amendment).

d. United States v. James, supra, slip. op. at 29-30
{Use of agent to testily re; identity from overheard
conversations).

e. Use of testifying informant to identify voice is per-
missikble, even if cross-examination on basis of
knowledge of voice would reveal evidence of other
crimes. Cf. McGautha v, California, 402 U.S. 183
(1971). -

f,  Counselneed not be present at voice identification,
United States v. James, supra; compare United
States v. Ash, 41370.S. 300 (1973).

C. All electronic surveillance matters are to be coordinated through
the Major Crimes Division of this Office,
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ADVANCED PROSECUTOR TRAINING
II.A: INTERVIEWING AND PREPARING WITNESSES FOR TRIAL

James L., Lyons

Introduction

No case is so strong that it requires no preparation; and no outcome
so certain that a prosecutor can rely solely on a perusal of his case
jacket before trial. Diligent preparation is the agelong key to success-
ful prosecution. Seasoned prosecutors know that cases are not won by
cross-examination or by closing argument; rather, they are won by a
thoroughly prepared and properly presented case-in-chief, Whether the
Government's case-in-chief is persuasive in the mind of the jury will
depend in large measure on whether the prosecutor fully prepared his
w itnesses for trial, There is more than a grain of truth in the saying:

"It is not the witness who fails the prosecutor, but rather the prosecutor
who fails the witness.

Initial Witness Conferences®
A, Preliminary Steps

1. Prior to his first meeting with the witnesses, the pro-
secutor should review carefully the case jacket, take
the necessary stepsto flesh if out, and familiarize him~
self with the elements of the crimes charged and any
particular legal problems presented. (See Prosecutor
Training Manual: Topic II.B, §IA2, 3).

"2. Interview the officer in charge and go over the case
with him in general terms.

a. Inspect the M.P.D. Squad Jacket, e.g., homicide,
sex, robbery, etc. Generally there is valuable
information contained in the Squad Jacket that is
not contained in the prosecutor's case jacket.

b. Determine the existence and location of all Jencks
Act materials. (See Pros. Trg. Manual: 1. B.
§IB3.) . ' :

c. Determine whether the case presents any parti-
cular evidentiary or legal problems, e.g., search
and seizure identification, Miranda, etc.

*Although much of the materlal discussed 'in this outline is apphcable to
witnesses in general, the emphasis is on the preparation of lay witnesses,
particularly the complaining witness.
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Discuss facts of the case and what witnesses are available ‘1o
prove the elements of the ¢crimes charged.

I¥ind out from the officer what he knows aboutl the witnesses
in the case.

(1) Background of witnessces, employment, military

service, etc.

(2) Weak points of witnesses, e.g., prior record, in-
consistent statements {o police, relationship to
defendant, bias, prior mental problems, homo-
sexualitly, etc., '

(3) Parlicular problems of witnesses, e.g., physical
disability, reluctance to teslify, poor memory, in-
ability to express himsell, ctc, ‘

(4) Any other information about the witnesses known
© to the officer.

Determine if there are any problems inlocating the wit-
nesses. If so, have the officer take action to truack down

the witnesses. (See Pros. Trg. Manual: Topic 11,13, “1IAL)
If a witness is out of state or some distance from court,

be sure to contact him early regarding trial date and pre-
pare the necessary forms lor subpoenas and travel advances,

Determine what physical cevidence is involved, the location
of the evidence, and what witnesses are necessary to estab-
lish thec admissibility of the evidence at trial,

As soon as possible after receiving the case jacket, the prosccu-
tor should call the complaining witness (and other key corrobora-
ting witnesses) and introduce himself.

de

Explain to witness that an indictment has been returned
regarding the crime of which he was a victim or to which
he was wiilness and that you have been assigned to prepare
the case.

Be solicitous of the witness:
(1) Find out from thec witness his work and vacation
schedule and when it would be convenient for him

to discuss the case.

(2) I'ind out if witness has been threatened in anv way
or has any reluctance to discuss the case.
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(3) Findoutif witness has any special problem meet-
ing with you, e.g., cannot get a baby sitter, has
physical disability, etc. If so, make arrange-
ments to alleviate the problem. This may require
special arrangements. with the police -- perhaps
requiring them to act beyond the call of duty.

(4) Assure witness that he should not hesitate to call
you about anything concerning the case. (Make
sure to ask witness to notify you or your secre-
tary of any changes in his address or telephone
numbexr, )

(5) Use this initial contact to show witness that you
are concernedabout the case and about him. This
"personal touch' by the prosecutor will go a long
way to establish a good rapport with the witness.
Do not underestimate its value.

You may wish to use this early opportunity to advise the
witness what to do if he is contacted by a defense inves-
tigator and asked to give a statement. A Government
witness is free to decide whether to cooperate wit the
defense priorto trial. Byrnes v. United States, 372 F. 2d
825 (9th Cir. 1964); however this decision must be free
of coercion on the part of the prosecutor. Gregory v.
United States, 125 U.S. App. D.C. 140, 369 F.2d 185

D.C. Cir. 1966).

Tell the witness: '"You may speak to a defense investi-
gator or counsel if you wish, but you are not required
to; the decision is entirely yours and I cannot advise
you what to do (except that I cannot advise you not to).
If you do decide to speak with the investigator or coun-
sel, you should obtain a copy of anything you sign or
initial, " ‘

The prosecutor should also inquire if the witness has
already been contacted by an investigator or counsel and
what was said.

B. Direct Preparation of Initial Witness Interview

1.

Review all Jencks materials of all witnesses and look for: (a)
any internal inconsistencies in a statement; (b) any inconsis-
tency in the statement of & witness; and (c) any inconsistency

between the statements of one witness to another witness,

Prepare an interview sheet for each witness, setting out any
subject areas about which you intend to ask the witness.

example:

For
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"W said at P-H transcript, p. 9, that robber
was 'clean-shaven' but P.D. 251 says W re-
ported robber had a goatee.'

"W said at G.J. transcript, p. 16, that teller
Jones was crouched down behind the counter when
when robber ran out of bank but teller Jones
say at G.J. p. 63, he saw robber make his get-
away. " '

"According to Officer Smith, W served time in
Lorten -- explore this with W."

"W said killer was wearing 'green tattered' shirt--
make sure to show W shirt taken from defendant
at time of arrest." J

"W said in signed statement to robbery squad
that robbery took '5 seconds' but other W's said
robbery took '3-4 minutes'~-~explore W's concept
of time. "

Mepare xerox copies of all witnesses' Jencks materials.

4, Have all physical exhibits about which witness is to give testi-
mony delivered to your office in advance of interview. Be
aware of possible chain-of-custody problems.

5. If the number of witnesses in a case is such thatit is not feasi-
ble to interview them all in one day or one session, try to
set up interviews of groups of witnesses who have testimony
about specific phases of the case, e.g., all bank tellers and
police officers with whom tellers had contact during identifi-
cation procedures; all witnesses concerned with the arrest of
the deferdant and the search of his car or premises; etc.

6. Make arrangement to have the investigating officer present at
the scheduled witness interview.

a. Neverinterview a witness unless a police officer
or some other reliable third party is present.

b. If you have to claim "surprise'’ at trial, failure
to have a third party available to impeach the
witness may result in your having to forego the
impeachment. See United States v. Vereen, 139
U.S. App. D.C. 34, 429 F.24d 713 (1870); United
States v, Porter, 139 U.S. App. D.C. 19, 429
F.2d 2037(1970).
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Interview

A. Preliminary Steps

1,

Make sure that you and the witness and the investigating
officer are not disturbed during tho interview, lave vour
secrelary hold all c¢alls, unless an emergency.

Try to relax the witness.

Make the witness aware ol your function as AUSA and whuat
his relationship istothe cage. IExplain that the purpose ol

meeting is to {find out just exactly what the witness knows.

Impress upon witness your fairness and vour desire to goet
the truth. For example you might say: "I will not iry to
put words in your mouth or tell you what {o sav. But]
will ask you detailed questions to be sure all the lacs
are clear and to be sure that vou are saving exactly who
you mean,

At sometimeduringthe interview, givethe witness a xeros
copy of his prior statements and let him read them over o
refresh his recollection.  Some proseccutors prefer 1o do
this prioriothe interview to refresh recollection and avoid
unnecessary inconsistencies. Time can often be saved by
giving witnesses copies of their statements to review while
they wait for you to interview them,

B. Conducting the Intervie-~

1.

As a generalrule, beginthe intervicew by asl\mn the witness
to tell you in his own words "‘what happened.'

a. Do not interrupt the wiiness during the narraiive
and avoid taking notes the first time through.

b, Starting the interview by leiting the witness tell
his story in narrative form makes the witness
more at ease, In addition, il allows you an carly
opportunity to evaluate the witness as regards his
demeanor, his ability to recall, his mannerisms and
speech habits, etc.:

¢. During witness' narrative make mental notes of anv
inconsistency between story and witness' prior state-
mentis,

Some Suggestions for an Eifcctive
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2. After the witness has given his narrative, the prosecutor
should start focusing in on details. A suggested approach
is to take the witness through his statement sentence by .
sentence, word by word. For example:

Statement: "On January 2, 1974, at approximately
10:30 a.m., I was working at my teller's
cage at Riggs Bank when I noticed the man
who later robbed me come through the front
door and walk over to my cage. When the
robber got to my window..." ‘

Questioning: What day was January 2, 19747

- tie date to a specific day of the week,
Monday, Tuesday, etc.

- if possible, tie date to some event the
witness remembers, e.g., it was day.
after New Year's, two days before my
birthday, same day I went tc doctor,
etc.

How long has witness been employed at Riggs
Bank?

- who is his supervisor?
- where did he work before?

What are witness' duties at Riggs Bank ?
What time did he arrive at bank that morning?
Was it a slow morning?

- how many customers did witness wait on
before robber came in bank?

- does witness remember any of those persons ?

How many teller's cages are there at Riggs
Bank ? ‘

- describe his teller cage.
- describe bank.
- go over diagram of bank

How far is teller's cage from front doér
of bank? '
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- test witness' perception of distance

What time was it when witness first noticed
man coming into bank?

- how does witness estimate time?

What drew attention of witness to man coming
through door ?

Was man by himself when he entered?

Did witness notice anything unusual about
man at that point, e.g., man's clothing,
his facial characteristics, mannerisms,
etc. ?

Did witness keep eyes on man as he was
walking over o cage?

Did witness notice anything unusual about
way man walked?

Exactly what was witness doing as man
was walking over to cage?

How long did it take man to walk over to
witness ?

- test witness' perception of time,

As you go through each sentence in the statement, 'probe
with particularity' every facet of the witness!' story.

a. Be on the alert for leads fto other witnesses
and other evidence that may strenghten your
~case-in-chief.

b. Be on the alert for testimony and leads to other
evidence that cut against the defendant's possi-
ible defenses, e.g., insanity, drunkenness, lack
of malice, etc.

c. Go over in detail any tangible evidence, photo-

- graphs, documents or other demonstrative evi-
dence connected with the witness' testimony.
Ask the precise questions needed to establish
an adequate foundation for the admissibility of
the evidence. (In this regard, you might explain
to the witness the need for the questions and the
sometimes confusing legal terminology.)
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Go through in detail any other statements given
by the witness.

Go through in detail the circumstances surround-
ing the giving of each statement, e.g., when,
where, by whom,; etc.

Go through all statemeénts and 'iron out' all in-
consistencies. If witness says robber was clean-
shaven and P.D. 251 shows that witness reported
robber as having a goatee, sit witness down with
the officer who took the P.D. 251 and go over
the inconsistency until it is explained -- e.g.,
error, oversight, excitement of the moment,
nervousness.

(1) After the inconsistencies of one witness
have been explained, you must be certain
that any inconsistencies which exist bet-
‘ween other witnesses are similarly ex-
plained.

(2) There is no excuse for permitting a wit-
ness to take the witness stand unprepared
and unable to cope with questions directed
at prior inconsistencies.

Go over with witness any problem area, such as
witness' prior record, alcoholism, homosexua-
lity, bias, eic. Explain to witness the necessity
for probing these areas and be careful not to anta-
gonize or unduly embarrass the witness .

At the same time, try to determine whether
you must carry out the damaging information in
your own examination, if so, explain this to the
witness and why. Otherwise, tell the witness you
will attempt tokeep it out, bui you must prepare
him for cross-examination,

Go back over the statement as many times as
necessary until you and the witness are conii-
dent that both you and he have a firm girasp

of the facts about which the witness is to testify.

C)

t te know your witness and attempt to learn
mething about his background.

Keep your notetaking to a minimum. Attembt
to develop your own code and interpose legal
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judgments and your own mental impressions as
you go along. Be cautious of creating unneces-
sary Jencks statements. See Saunders v. United
States, 114 U.S. App. D.C. 345, 613 F.2d 348
(1963).

C. As a rule, it takes more than one session to properly prepare a
complaining witness or key lay witness for trial. It is suggested
that at the first session you concentrate on developing the facts
about which the witness is to testify and on establishing a good
rapport with the witness. Thereafter, in subsequent sessions,
you can hone down the witness' testimony and prepare him for
actual trial,

IV'. Additional Witness Preparation: Visit the Scene of the Crime

A. Tollowing your initial witness interview, you should, if possible,
set up a meeting with your key witnesses at the scene of the ¢rime.

1. Go over witness! statement as amplified by initial inter-
view.

2. "Walk through" the offense as it actually happened.

a. Have witness show you exactly where each episode
of the crime occurred.

b. Have wiitness demonstrate to you exactly how each
episode of the crime occurred.

c. Tie down witness' testimony about measurements,
time, distance, etc.

3. Go over all photographs, diagrams and tangible evidence
related to the scene about which the witness is to testify.

4. After you have gone over the crime once, ''walk through'
it again. - ’

B. Going over the offense with your witnesses at the scene adds
immeasurably to the clarity, vividness and sureness of the wit-
ness' tegtimony at trial, It will make both you and your witnesses
more confident at trial and it is well worth the extira effort.

V. Final Witness Preparation: A Suggested Approach

A. The final stages of witness preparation should focus in on prepar-
ing the witness for examination at trial. A suggested approach is
as follows:

1. Explain to witness the importance of his testimony to the
case and how there is nothing to be afraid of if he tells
the truth.
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Explain to witness the mechanics of a trial, e.g., where the
judge, jury, and the other parties sit; how the witness will be
introduced at voir dire and then will go with other witnesses
to the witness room; then he will be called in to testify before
the jury, sworn in by the clerk and that he should leave the

.courtroom after he has testified.

Explain to witness the procedure of direct examination, cross-
examination, and redirect examination.

Explain to witness the necessity of making a good impression -

on the jury.

a. Go over any irritating speech habits the witness may
have, e.g., always repeatmg the question, constant use
of ”you know, you know, "' talking too fast, talking too
slow, etc. :

b. Go overany irritating mannerisms the witness may have,
e g., holding hand over mouth, picking nose, running
H through hair, etc.

c. Go over proper courtroom etiquette, e.g., how to dress
for trial, '"Yes, Your Honor, ' '"Yes" Tistead of "Yeah, "
sitting up in chair, speaking in loud, clear voice, etc.

Explain to witness any testimony that under the applicable rules
of law, he must not go into and why, e. e.g., defendant's prior
record, initially meeting the defendant in jail etc.

Where appropriate explain to witness various evidentiary prin-
ciples and how they will affect his testimony, e.g., hearsay
rule, no opinion evidence, etc.

Explain to witness possible lines of questioning with which he
may be faced on cross-examination, e.g., bias, prior incon-
sistent statement, etc.

Explain to witness that the easiest way 1o defeat cross-exami-
nation is by answering truthfully and simply, even though the
answers may be harmful, Explain (sl you will explore the
"hayrmful" answer on redirect examination and minimize or
destroy its apparently harmful effect.

Advise the witness to:
a. Listen to the question.
b. Make sure he understands the question before he

answers it. If he does not understand the question,
he should say so.
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¢. Answer the question directly. Do not volunteer
information, °

d. Do not let defense counselmake him lose his temper.
Answer hinzin the polite and direct manner and tone
as he gave to questions propounded by the prosecutor.

e. Do not hedge or stall or argue with counsel.

f. Do not speculate, If he dges not know the answer,
say so. If he doeg not remember or recall a fact,

say so.

g. Tell the fruth.

B. After you have thoroughly instructed the witness, put him through
direct examination as if it were the day of trial, (If possible,
examine the witness in an empty courtroom or grand jury room. )

1.

Begin your direct examination: "

Sir please give us your
full name, " etc.

As soon as witness violates any one of the above rules,
stop the examination and point out to him the violation
and reemphasize the rule.

Examples:

;'Mr. Jones, you are slouching in your chair.
Rernember, it is important to make a good im-
pression, "

"Mr. Jones, you answered that you first met the
defendant several years ago after he had gotten
out of Lorton. Remember, you cannot mention
the defendant's prior record.

Continue on with the direct examination. Keep stopping
the examination whenever witness violates a rule and keep
pointing out the violation and reemphasizing the rules. After
a while, the w1tness will get the idea and will remember
the rules.

Go over all exhibits about which witness is to testify.

Prepare witness to lay foundation for ”refreshing recollec-
tion" and ''past recollection recorded.' (See Pros. Trg.
Manual: Topic 1I.B, § II D 5.) :

if there are sensitive or evidentiary problem areas in a
witness' story. develop and go over with the witness spe-~
cific questions and specific answers to those areas. '
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C. Following Direct, Put the Witness Through Cross-Examination

l'

Again, every time the witness violates a rule, stop the.
cross-examination and point out the violation and reempha—
size the rule,

Examples:

“Mr. Jones, your answer was not r‘esponsive to
the question. . Just answer the questmn yes' or
'no.' Do not volunteer information."

"Mr. Jones, you are speculating with that answer.
If you do not know the answer to & question or can-
not remember the answer to a question, say so."

Go over all inconsistent statements and all other weaknesses
in the witness' testimony for which you have prepared him.
Have witness prepared to give sgpecific answers to certain
lines of cross-examination.

Go over withwitness standard defense ploys, e.g., have you
talked with anyone about the case, are you getting a witness
fee for appearing here today, etc.

With a particularly difficult wilness in an important case, have
another experienced Assistant cross-examine the witness.

a. During his cross-examination of witness make
several objections and explain to witness how he
he is not to answer question until objection is
ruled on by the judge.

b. Show witness how you will protect him from an
unfair, badgering cross-examination.

D. Redirect Examination

Areas which might be opened up on cross-examination can usually
be anticipated. Accordingly, questions which might be asked on
redirect examination should be framed and reviewed with the wit-
ness in as much detail and withas much care as were the questions
on direct and cross-examination.

VI. Final Witness Preparation; Some Closing Suggestions

A. After you are satisfied that the witness is ready to take the stand,
make sure the witness knows he is ready.
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1. Explain to witness that he is as ready as he will ever be.

2. Give witness encouragement for his upcoming testimony.

3. Allay any last minute fears the witness may have about testifying.

Make final arrangements to insure that witness will be present at trial.

1. Make sure that every witness is properly served a subpoena.
’ The best practice is to serve each wiiness personally in your
office, or have a police officer serve him.

2. Make sure witness knows exactly where he is to be for irial
and what time he is supposed to be there.

3. Explain importance of calling you are youf secretary if for any
reason witness gets delayed.

4, 1If necessary, have police officer bring witness to Court.

Explain to witness proper demeanor to exhibit in court building, e.g.,

hallways, elevators, etc. Prospective jurors may be watching. Em-
phasize that they should not taik about the case in the hallways or in
the vicinity of the courtroom. ,

Explainto witness that after testifying he is not to leave the court without
checking with you.

Go over any final questions the witness may have.

VII. Miscellaneous Problem Areas

A.

Photographic identification

Show the witness photographs previously identified or line-up photos -
this is one exercise in refreshing recollection, not a new identification
proceeding,

Reluctant witness problems

Co-defendant testimony and related immunity problems

Child witness qualification problems.

The elderly witness and related competency problems

‘Handling requests by witnesses for special favors
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ADVANCED PROSECUTOR TRAINING
1I.B: PREPARATION AND EXAMINATION OF EXPERT WITNESSES

John O. Clarke
John F. Evans
Philip L. Kellogg

Introduction

- The use of expert witnesses in criminal prosecutions in a manner that

is understandable to the trial jury can have substantial impact upon the
outcome of the case. The pretrial prepardtion of expert testimony must
be painstakingly thorough and careful, with constant attention paid to
possible weaknesses inthe eéxpert testimony which are likely to be probed
on cross-examination., Diligence must be taken to prepare the expert's
testimony in these areas so they do not appear to be weak spots. Care
musti be taken to insure that the expert's testimony throughout reflects
implicitly that the expert proceeded objectively and fairly in making his

" examinations and in reaching his ultimate opinions with respect to the

evidence he has examined. Attention must likewise be devoted by the
prosecutorto insuring that the expert does not attempt to enunciate opin-
ions which he is not scientifically capable of forming and does nct omit
making opinions which he is capable of forming.

The prosecutor should review the case carefully to determine whether
expert testimony would be helpful and aypropriate. The most common
areas of expertise and available experts are the following:

Chemist for narcotics analysis and urine testing for alcohol
Fingerprint expert
Handwriting expert
Ballistics expert
- Medical Examiner
Psychiatrists and psychologists
Police experts: narcotics value, pick-pockets, numbers game,
con game
Blood and body fluids
Value of items stolen
Engineering and scientific testimony
Use of dogs in smelling drugs or other scents

One should not hesitate to fashion a unique expertise if it is factually
supportable, relevant to your case and admissible. '"[I}f experience or
iraining enables a proffered expert witness to form an opinion which
would aid the jury, in the absence of some countervailing consideration,

~his testimony will be received.' Jenkins v. United States, 113 U.S. App.

D.C. 300, 307 F.2d 637, 644 (1962). Thus it is within the discretion of

‘the trial court to admit testimony of an experienced police officer re-

garding pickpockets, confidence games, skid-marks on the street and

.the like. United States v. Jackson, 138 U.S. App. D.C. 132, 425 F.2d
:H74 (1970); Bell v. Disitrict of Columbia, 218 A.2d 520 (D.C. Ct. App.
- 19686). See %enerallgc. McCormick, Evidence §13 (1954); 7 J, Wigmore,

Evidence §192 0). United States v. Dellinger, 472 F.2d 340, 382-
385 (7th Cir. 1972), cert. denied, 410 U. S, 970 (1973).
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In Frye v. United States, 54 App. D.C. 46, 293 F. 1013 (1923), the
United States Court of Appeals for this Circuit set forth the standard by
which questions of expert testimony based on new methods of scientific
measurement are to be resolved., The Frye standard requires that
"the theory from which the deduction is made be sufficiently established
to have gamed general acceptance in the particular field in which it
belongs. 54 App. D.C. at 47, 293 F. at 1014. See also United States
v. Addison & Raymond, decided June 6, 1974.

Preparation
A. In General

No matter what the field of expertise, the single most important
ingredient in effective presentation of expert wiinesses is pre-
paration. The prosecutor who does his homework will not have
cause to complain after the expert has left the witness stand.
A prosecutor who is surprised by what his own expert says is
a prosecutor who has not properly prepared.

- While it may be convenient and perhaps tempting for lawyers to
group all expertwitnesses into one class, it must be remember-
ed that each expert is an individual witness; thus, the prosecu-
tor's questioning and mamner of dealing with the expert in and
out of court must adapt to each expert just as it must with lay
witnesses. Eachexpertwitness has his own special mannerisms,
prejudices and idiosyncrasies which may detract from otherwise
effective testimony; they cannot be ignored in preparation simply
because the witness is an "expert.'" Some experts make excel-
lent witnesses and others do not. An expert who is extremely
knowledgeable in his own field but who has trouble articulating
himself before a lay jury must be prepared by the prosecutor
until he is able to communicate his opinions clearly and concise-
ly in layman's terms. An expert who appears to reflect a cocky
attitude must be made to realize that his demeanor needs an
overhaul before the prosecutor can permit him to express his
findings before the jury.

B. Preparing to Interview the Expert

~ Once the prosecutor has determined that there is expert testi-
mony in the case he should first gather all reports from the
investigators which reflect the examination and conclusions of
the expert with respect to the evidence. If the investigators do
not have the reporis, they should be instructed to obtainthem and
turn them over tothe prosecutor. All property reports, or other
police reports dealing with the chain of custody of the evidence -
both the questioned evidence, and the known exemplars evidence,
if any - should also be assembled Ly the prosecutor at the outset.
Once all reports concerning the evidence have been assembled,
the expert should be invited to a witness interview. No witness
interview with an expert should be attempted until the scientific
reports have been studied, and the prosecutor has a general idea

from police reports of the custody of the items the expert has
seen, - ,
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The prosecutor is usually a layman in the field in which he
desires to utilize expert testimony. Thus, to effectively dis-
cuss the subject matter, prepare the expert and present the

expert as a witness, the prosecutor must himself master enough_

of the rudiments of the subject matter so that he has a basic
understanding of the field. Ordinarily, however, he need not
embark on an extensive effort to educate himself before discuss-
ing the expert's opinions with him. The expert himself will be
glad to assist the prosecutor in understandingthe basic informa-
tion necessary for effective direct examination. The prosecutor
should never feel embarrassed about asking the expert to explain

~ in detail the scientific principles in his field. The prosecutor

who fails to review these matters even if he thinks he knows
the answers is not prepared to present the expert in court.

(In 1973 the Foundation Press published Scientific Evidence in
Criminal Cases, by A. Moenssens, R. Moses, and ¥. Inbau., It
is a good source of background for almost all specialized fields
of expertise utilized in criminal prosecutions.)

The Witness Interview

The prosecutor should meet with the expert witness as early as
possible in the preparation of the case for trial. Many experts
are very busy and have commitments months in advance. The
expert should be advised of trial dates as soon as possible and
kept abreast of possible delays. Attention to these details builds
good rapport with the expert and ultimately results in better
testimony at trial. )

Most experts upon request will gladly furnish a list of questions
which will sufficiently qualify them and carry them through direct
examination. The prosecutor should never be so lazy that he
fails to prepare the expert witness using the suggested format

as a guide but with his own additional clarifying questions. The

expert will develop respect for thorough prosecutors and con-
tempt for those who appear to try to cut corners. Respect by
the expert for the prosecutor will show through during testimony
and make the testimony itself more effective.

Each new piece of evidence which will be the subject of testimony
must be carefully examined in the course of the expert witness'
preparation. The circumstances of chain of custody - all dates,
persons who received the property, where it was stored and
how it was stored, who the property was returned to, who had
access toit, etc. - must bethoroughly reviewed with the expert,
All identifying marks on the evidence and on all containers must
be located and specifically identified.  The expert should be
made to double-ckeck all dates and other chain of custody data
with records kept in his lab to insure their accuracy.

A
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The expert should be asked to compile all worksheets he may have
used during his examinations, and have them available either in
court or in the witness voom in case h¢ needs to refer to them
during testimony. The prosecutor must examine these documents
pretrial, and if necessary have copies made for himself of any
materials he deems particularly important, The worksheets
should be explained by the expert to the prosecutor during the
witness preparation. In short, the prosecutor must familiarize
himself with each aspect of the expert's handling and examination
of the evidence. Neglect and short cuts will weaken the expert's
effectiveness before the jury and in some instances may under-
mine otherwise valuable evidence.

When preparing to examine an expert, the prosecutor should as-
certain the degree of scientific certainty of the expert's field;
whether his conclusion is based upon a subjective judgment, or
upon an objective test; and most importantly, how conclusive he
can be as to the ultimate issue for which he has been called.
Once the prosecutor has determined the strength or the weakness
of the expert's expected testimony, he should once again analyze
exactly why he desires to call him and exactly what he hopes to
prove, If the expert appears to be strong and has based his
opinion upon scientifically exact reasoning, the witness should
stress that in his testimony. However, if the field does not lend
itself to an exact identification, but rather, merely narrows the
possible range of suspects, the import of that testimony should
be represented objectively and should not be over or under-
portrayed to the jury. Such evidence still plays an important part
in the circumstantial chain, Consequently, examination of the ex-
pert should clearly establish the limited, but relevant value of
the expert's opinion.

Qualification of the Expert Witness

The first answers the jury hears from the expert on the witness
stand pertainto his qualifications as an expert. The questions and
answers must be conc1se andresponsive. The expert should never
be asked to state his "employment' but rather his ''profession'.

The prosecutor should be reluctant to stipulate to the -expert's
gualifications as an expert as it is usually impressive to the jury
if the witness fully states his background. If defense counsel
before the jury states that he will stipulate to qualifications the
prosecutor should usually respond in the jury's presence that he
desires the jury hear the qualifications.

In preparing the witness for qualification in court it is important
that the prosecutor review with him periodicals and textmaterials

~in his field. Ordinarily, this subject should not be explored on

direct examination, but the witness will be fully preparedto handle
cross-examiation inthis area. Failure to prepare on this subject
may prove embarrassing if the witness is not alerted that he should
brush up on the names and authors of basic texts in his field.
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The accompanying transcript excerpts contain a basic format of
the type of questions which should be asked in order to qualify
an expert witness.

Exhibits and Demonstrative Evidence : -

During the final interview with the expert witness before trial the
prosecutor must develop a smootn and effective format for the
handling of exhibits in court. The sequence in which they will be
used and numbered must be developed. The expert should know
before he takes the stand how the exhibits will be marked and in
what order they will be shown to him. Failure to carefully prepare
in this area will inevitably lead to sloppy handling of the evidence.
before the jury. The presentation will look amateurish, and may
even confuse the jury on substantive aspects of the testimony.

All evidence must be carefully examined. The contents of all lock
sealed envelopes and containers must first be examined in the
office with the expert, Lock sealed envelopes and other containers
must never be opened for the first time in court with only faith
and hope that they contain what they are supposed to.

Some expert witnesses should always use demonstrative techni-
ques to illustrate their testimony; however, it is not mandatory
that demonstrative exhibits be used with every expert. The pro-
secutor should fully discuss with the expert the pros and cons of
using demonstrative charts. He should also discuss what types of
of demonstrative charts would be suited for the particular case
before deciding the best method., The prosecutor must weigh care-
fully how the demonstrative evidence should be used before the
jury to gain optimum effect, and should carefully rehearse use
of the charts before he examines the expert in court.

Fingerprint and palmprint examination testimony should always
be the subjectofa demonstration by the expert. Questioned docu-
ment testimony should almost always be illustrated with a demon-
strative chart. On the other hand, firearms identification and
hair identification evigdence may be areas where demonstrative
evidence tends ic confuse rather than clarify the expert's testi-
mony because of distortions in the charts caused by the process
of preparing the charts, Again, the prosecutor must decide
whether to use demonstrative charts in each particular case based
on the facts in each case and effect on the jury in each case.

Caveat: Occasionally an expert will be reluctant to prepare ex-

hibits because he is lazy. The ultimate judgment must
be the prosecutor's.. If the prosecutor is not certain
whether to use a demonstrative chart; he should discuss
it with another prosecutor and then make his decision.
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The prosecutor must direct the preparation of exhibits far
enough in advance of trial so that the expert has ample time
to prepare them. It must always be remembered that it takes
time to prepare charts, and experts are generally busy people..
There isnothing more aggravating to an expert than alastminute
call by a prosecutor for demonstrative exhibits,

Cross-Examination of Experts

k=Y

Occasionally, it will be necessary to cross-examine a defense expert.

Effective cross-examination depends once again on preparation. This
includes acquiring a knowledge of the expert's background in the field
before going to court, and development by the prosecutor of an under-
standing of the field sufficient to enable him to intelligently challenge the
expert's method(s) of examination and opinion(s). Mastery of the field
by the prosecutor must be sufficient so that through the prosecutor's
questioning the jury gains the impression that the expert is wrong in
his conclusions.

The prosecutor's expert should be able to provide some information about
the background of the defense expert and the areas of vulnerability in
the expert's examination and opinion. The prosecutor's expert will also
help in devising the questioning that will have the greatest effect in
discrediting the defense expert. If the expert is from another juris-
diction, a telephone call to the prosecutor's office in the expert's home
area can pay great dividends. Frequently, if the prosecutor digs long

- enough he will be able to obtain a transcript of the experti's testimony

in a prior proceeding on the same subject matter, Such a transcript
can be used effectively to expose contradictions and impeach the defense
expert.

Liocation of publications written by defense experi{s can assist the pro-
secutor on cross-examination. A search through periodical indexes
at the Library of Congress can disclose (1) helpful cross-examination
materials, and (2) the fact that the defense expert has never published
anything.

If the expert's qualifications are questionable, the prosecutor can re-
quest a voir dire on his qualifications prior to the expert being able to
give any substantive testimony. If handled carefully, cross-examination
of the expert out of the jury's presence may so undermine the expert

- that even if he is permltted to give substantive testimony the jury will

disregard it. Of course, if he cannot qualify as an expert a rnotion
to strike his testlmony will lie.

The techmque of voir dire on qualifications should not be undertaken
if the expert is obviously qualified. The prosecutor's attack is better
directed at the method of examination and va11d1ty of the opmlon if the
expert is basically a bona fide expert.
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Noted texts in the field can be sometimes effectively used to challenge
a defense expert. When this method of cross is employed, the prose-
cutor should be carefulnot to overcross on petty points, and shouldnever
cross by taking textual assertions out of context. Shoddy and dishonest
attempts to cross-examine will usually be exposed by redirect and-can
only hurt the prosecutor's case, The prosecutor can be hard hitting but
must also remember to temper his questioning with the appearance of
fairness and objectivity toward the expert witness' assertions.

It is likewise important for the prosecutor to remember to end his cross-
examination on a high spot, and not to attempt overkill on cross-exami-
nation., Overquestioning the witness will only serve to give the expert
an opportunity to rehabilitate himself, ‘

The prosecutor almost always will be able to determine the name and
address of defense experts throughinformal discovery. \However, if full
informal discovery of expertwitnesses and their reports is not possible,
the prosecutor should never turn over any information about his own
experts informally.

Rule 16 (c) of the Federal Rules of Criminal Procedure and Rule (16 (c)
of the Superior Court Criminal Rules clearly give the Government a
right to reciprocal discovery of expert testimony. This right should not
be inadvertently abandoned by turning over names of Government experts
and their reportis before making certain that defense counsel will adhere
strictly to reciprocity., In cases of doubt, the prosecutor should tell
defense counsel to file a Rule 16 motion. Thereafter, in court and on
the record, the prosecutor should make his own discovery request.
Remember, the use of expert testimony is not a game between lawyers.
It is rather a search for objective information to enable the jury to
accurately decide the case. This can be a very effective public policy
argument by the prosecutor for full discovery. See United States v.
Carr, 141 U.S. App. D.C. 228, 437 F,2d 662 (1970).

Examining the Document Analyst
A. General Approach
(See also Topic 11.B.1, Part VIi.)

The field of handwriting analysis is an exact science in which
positive identification is sometimes possible; . However valu-
able testimony may also include expert opinion stating that it is
possible, probable, highly probable or possible that a particular
individual wrote a questioned document. Handwriting experts
are able to positively eliminate individuals as the writers of ques-
tioned documents. Handwriting experts are also able to testify
that a particular individual has disguised his exemplars; this
testimony is admissible in evidence as consciousness of guilt. -

Asmay also be true with fingerprinting and hair experts, a ques-
tioned documents examiner may learn his field from experience
and on-the-job training courses, and not through formal educa-
tion. A college degree is not a pre-requisite to qualification of
an expert documents examiner, (See IV. B infra.)
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After the document examiner has been accepted by the court as
a qualified expert the next line of questioning should encompass
explanation by the expert of the different degrees of possible
identification - possible, probable, highly probable, and positive.
The questioning should then switch to establishment of chain of
custody of the known and questioned documents. The documents
examiner should not be called as a witness until after a stipula-
tion as to prior chain of custody of these items, or testimony
by chain of custody witnesses about these items has been pre-
sented before the jury. After the expert has identified the known
and questioned writings for the Jury, the prosecutor should move
these items into evidence,

The prosecutor should then ask the following questions:

Q. Based upon your comparison of the known handwriting

of Mr. Government Exhibit No. with the
(note used in bank robbery, etc.) Government
Exhibit No. » do you have a professional opinion

as an expert with respect to these exhibits ?
A. Yes.
Q. What is that opinion?

After the expert has stated his opinion, the prosecutor should
ask whether the expert has prepared a dlagram for demonstra-
tive purposes. The prosecutor upon receiving a positive answer
should mark the chart for identification andmove itinto evidence
after it is identified. The prosecutor should then request the
court's permission to distribute copies of the demonstration
chart to the jury. After the copies of the chart have been dis-
tributed to the jury the prosecutor should first have the expert
explain the chart more fully as to what it contains. The expert
should clearly explain that the chart is for demonstration only
and does not contain all the known points that he relied upon in
reaching his conclusions. Technical terms such as "cut outs''
should be explained in layman's terms and pointed out on the
demonstration chart. The prosecutor should then ask the expert
using the chart, Government Exhibit No, » to please explain
to the jury the reasons for his conclusion that the writer of the

~exemplars wrote the questioned documents.

Qualification of a Document Analyst

Following is a sample of qualifying questions used in the Hanafi
Muslim murder case, United States v, Christian etal,, Superlor
Coart Cr1mma1 Nos. 47500-06-73:

Q. BSir, will you please state your name?
A. Mr. Barry Spittle,

Q. What is your profession?
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I'm a Document Analyst.
By whom are you presently employed?

I'm employed in a civilian capacity with the Metropolitan Police
Department, assigned to the Questioned Document Laboratory,
Washington, D.C.

What is a Document Analyst?

A Document Analyst is a position in which an individual trains
to study and analyze documents for the purpose of determining
whether or not a given individual or named individual wrote
a certain document. This work normally involves the study of
of handwriting, handprinting, paper analysis, ink analysis and
and various related questioned document problems.

How long, have you been a Document Analyst?
I'm in my eighteenth year.
When did you first startyour training as a Document Analyst?

Beginning in 1956, I began training in this particular field
with the Post Office Department, Postal Inspection Service,
and I was assigned tothe Scientific Identification Laboratory.
I trained and qualified in that Laboratory.

Now, can you relate at this time, sir, what training you re-
ceived from the Scientific Identification Section of the Post
Office?

At the time 1 went through my training program, they had
a formal training program. There were two trainees. And
the method of was to assign authoritative text books on the
subject of questioned documents and various aspects of docu-
ments, assign those books for study. We were also assigned
evidence from actual cases that were coming into the office.
And, we received formal training from qualified analysts.
Then we reached the point where we were able to start mak-
ing our own examinations and rendering informal reports. And
then our work was critiqued by a senior analyst. And then
as we progressed in our training, the complexity of the work
progressed to a point, after approximately three years, when
we were considered qualified by our superiors, our Director,

And, how oftenduring those three years were you under direct
supervision of a trained or experienced handwriting expert?

Practically every day, sometimes the entire day, depending
on the particular case that I was working. We were always
under some sort of supervision by superiors.
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@. Did there come a time, sir, when you first qualified as a
Document Analyst in a court proceeding?

A. Yes, sir.
@. Whenwas that, sir?

A. To the best of my recollection it was in 1959 when 1 first
took a case and presented it in a trial in court.

Q@. Now, sir, at the termination of your three year training pro-
gram, with the Scientific Identification Section of the Post
Office, what did you then do?

A. Well, then I worked as a qualified analyst in that office and 1
stayed with the Post Office Department in Washington until
1962, at which time I was assigned as Assistant Director of
a new laboratory being established in New York City. And
in 1962 I went to New York City and stayed there for a period
of three years, still with the Post Office Department.

Q. And, in that position, sir, did you perform examinations con-
cerning handwriting and other questioned documernts ?

A. Yes, I did.

Q. At the termination of your position there, what did you then
do?.

A. I transferred from the Post Office Departme'nt to the Depart-
ment of the Treasury, here in Washington, D.C., and that
was in 1965, returning to Washington.

Q. And what position did you assume with the Treasury Department?

. I was holding the position of Document Analyst, but with my
years' experience 1 was in a senior capacity at that point.

Q. And, howlong did you stay, sir, with the Treasury vUeparment
in that position?

A. Almost seven years -- until 1971,

Q. And, during those seven years, sir, what were your duties?

A. The same type of duties as a Document Examiner would have
with any other agency. The evidence would vary depending

upon the investigative jurisdiction of that department.

Q. And, sir, you stayed with the Treasury Department until what
year?

A. 1971.
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And, in 1971, sir what new position did you take a that time?

1 accepted a position with the Metropolitan Police Department

in a civilian capacity, here in Washington, D.C.

And, what type of positioh, specifically, was that?

A Document Analyst position, a Senior Analyst position.
In your position, what are your specific duties?

Routinely 1 examine cases, some are relatively simple type
cases, and being a Senior Examiner I would handle some of
the more complex difficult cases that come into the office,
and I testify in judicial proceedings regarding my examination,

And, when you say, 'handle these cases, ' what do you mean?

I mean conducta scientific analysis of the evidence and report
the conclusion or the findings in a formal manner and present
them to the investigators.

Fromthe onsetof your careeras a Document Analyst, initially
with the PostOffice Department, what portion of your work day
have you devoted to the duties involving handwrltmg analysis
and othertypes of analysis associated with various documents?

The day normally consists of eight hours. ] devote the entire
eight hours to the analysis of documents, '

- During the course of your career, have you had occasion

to teach any courses with respect to the scientific identifica-
tion of questioned documents ?

Yes, I have. '
And, could you explain what those courses have 'been, sir?

Well, while with the Post Office, during the period that I was
in Washington, D.C., which would have been from 1956 until
1962, the Post Office Department was engaged in a State De~.
partment program which was referred to as an AID program
where foreign police officers, particularly police officersthat
were inthe questioned document field, suchas 1 was in, would
come to this country and train for a period of six months to a
year. And frequently I was assigned to instiruct these officers
in this formal training program. Sometimes I would handle
the trainee or the foreigner for his entire period while he
was in the laboratory, and then at other times I only handled
certain aspects of his training. After the Post Office Depart-
ment training, while with the Treasury Department, back here
in Washington, on occasions I had gone to the training school
that the Treasury Department has for their new agents, the
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basic agent training school, and gave a two or three hour
indoctrination to the field of questioned documents. Also,
with the Treasury Department, for a period of about a year
and 2 half to two years, I was a regular lécturer at the United
States Secret Service Questioned Documents School, teaching
various aspects of questioned documents examination. Since
1 have been with the police department, I dorain police offi-
cers and detectives on a routine basis. I have classes of
detectives and police officers at the new police academy.

Q. Have you testified in court as an expert in the field of scienti-
fic identification of questioned documents ?

A, Yes, I have,

Q. Are you able to estimate, at this time, approximately how
many times you have testified?

A. I have testified approximately two hundred and sixty times.

Q. Are, are you ableto recall at this time, sir, the jurisdictions
that you have testified in, as an expert in this field?

A. I have testified in pract_ically every federal judicial district
in the United States and I have testified in, numerous state
courts and lower courts and m1luary courts-martlal in and
outside of the United States.

55
i

Have you testified in courts in this jurisdiction?

Yes, I have sir. Numerous times.

And, in which courts?

> O P O

I have testified in the United States Distirict Court and in the
Superior Court,

o

Has your testimony as an expert in the field of scientific
identification of questioned documents ever been rejected by
any court?

A. No,
Prosecutor: Your Honor, at this time the Government would tender
Mr. Spittle as an expert in the field of scientific identification of ques-
tioned documents.
Examining the Fingerprint Expert
(Se’e also Topic II. B.1, Part Iil.)
The following questions providé a sample of the type of questions to ask

2 fingerprint expert, but the circumstances of the case and the personal
style of the witness may require a different approach,
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Would you pl.e_ase state your name and your profession?
What are the duties of a fingerprint examiner ?
How longhave you been employed as a fingerprint examiner ? .

Wouldyou please state what training and experience you have
had in the scientific field of fingerprint exammatlon and com-
parison?

Approxirnately how many fingerprint cdmparisons for iden-
tification purposes have you made?

What is the basis on which an identification of a person by
means of a fingerprint is made? (Here witness should out-
line science of fingerprints.,)

Frﬁn you experience and knowledge of the science of finger-
print comparisons, can you tell us what type of an identifi-
cation a fingerprint identification is? (Here witness should
state it is a positive means of identification.)

Have you ever testified before as an expert in the field of
fingerprint comparisons?

Where? (Here, “mit expert as qualified.)

As a resulf of your comparison of Government's Exhibit No.
» the known print, with Governments Exhibit No.

The latent print found at the scene of the (crime), and ba sed

upon your training and expertise, do you have an opinion

as to whetherthe two prints were made by the same person?

Yes.
What is your opmlon as to whether (defendant) left the
print identified as Government's Exhibit No. (latent)?

(Then use exhibits to explain it,)

Examining the Hair Expert

Qualify the witness in the same manner as with any other expert, but
do not go into details of hair identification at this point (degree of posi-
tivity and structure of hair) because of the lack of certainty in hair
identifications. Instead, concentrate on the number of examinations

establish chain of custody and then go into
whether a comparison was attempted, and if so, what were results.
Use exhibits to clarify and to buttress expert's opinion.
effective to have the expert identify and describe point one on the latent
and then point one on the known, and continue with that approach for
all points of comparison shown by the exhibit,
on the opinion may be asked in the following manner:

It is sometimes

The crucial questlon
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the witness has made, and the fact that this is his full time employ-
ment. Also establish use of comparison microscope techniques at this
time. After he is qualified and has established chain of custody, the
following guestions are suggested:

Q. Did you examine the hairs (submitted to you or found by
you on (items)), Government's Exhibits Nos. and .
and compare them with the hairs taken from (defendant),
Government's Exhibits Nos. and ?

@. As a resultof your comparisons, and based upon your train-
ing and experience, did you form an opinion as to the simi-
larity of microscopic characteristics of both the hairs found
on the scene and those taken from (defendant)?

Q. What is that opinion?

A. Ifound that the set of hairs marked Government Exhibit No.
exhibited the same microscopic characteristics as those
hairs taken from (defendant).

Q. Would you explain the sructure of a hair and what is meant
by microscopic characteristics of a hair? (Here expert
should explain about medulla, cuticle, and cortex and refer
to the number of characteristics.)

Q. Mr. , can you tell us what type of identification
hair identification is; thatis, is ita positive means of identi-
fication, or not? (Witness should say it is not, but it limits
the range of suspects.)

Q. Even though hair identification is not a positive means of
identification, can youdeterminethe race of the person from
whom the hair came?

Q. Can you tell what part of the body the hair came from?

Q. (If have both head and pubic hairs)

G. If you found a known and a unknown pubic hair to be
similar, even though they may have come from difie-
rent people, does that mean that the head hairs from
those same two individuals would also exhibit similar
~characteristics ? (Witness should explain why this is
not so.)

Q. Whatsignificance, ifany, istheretothefact that both
~the head and pubic hairs of (defendant) exhibited the
same characteristics as both the head and the pubic
hairs found at the scene?
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A. Inmy opinion, the chances are small that the head
hair from two different individuals could be similar,
The chances that their puvic hair, forgetting about
the head hairs, could be similar is equally as small,
The fact that the unknown head and pubic hairs found
at the scene are similar to the head and pubic hairs
respectively of (defendant) increases significantly the
chances that those hairs did come from the individual.

In short, by this approach the prosecutor can mitigate the fact that hair
identification is not positive and, instead, stress the manner in which
hairs can narrow down positively the possible range of suspects. The
F.B.I. publication on hair identification is a good background source,
August 1952 F,B.I. Law Enforcement Bulletin.

Examining the Serologist

Serologists are usually highly q\ualified individuals who have had both a
formal and work orientated education, and it is good to emphasize that
when qualifying this type of expert. Following is a sample of questions
used in United States v. Whalen, Superior Court Criminal No. 56141-72,

Q. Will you please state your name, sir, and spell your last
name for the court reporter. '

A. William Cronin (C-r-o-n-i-n).
Q. What is your profession?

A. 1 am a special agent with the Federal Bureau of Investigation;
assigned to the FBI laboratory in Washington, D.C.

Q. Do you have any speciality at the bureau's laboratory?
A. Yes, sir.

Q. What is that?

A

. I identify blood and other body fluids in connection with crimi-
nal matters.

Q. Is there any particular name given to your profession.

A. Forensic serology.

Q. Will you please describe what a forensic serologist is ?

A. Serology is the study of the properties and use of serum.
When this is appliedin connection with criminal type matters,

particularly with the identification of blood and body fluids in
stain and encrustedmaterial, itis known as forensic serology.
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How long have you been employed by the Federal Bureau of
Investigation?

Approximately ten and one-half years.

How much of that ten and one-half years has been spent in the
field of forensic serology?

. T'arrived at the laboratory in September of nineteen hundred

and seventy.

When you arrived there at that time, did you begin working in
serology ?

Yes, sir.

Prior to your joining the bureau, will you tell us what your
educational background was?

Yes. I received a bachelor of science degree in biology from
Manhattan College in New York Clty, New York., Thereafter, I
took two years additional course work in the biomedical sciences
at Flower (phoentic) Hospital in New York. I received a bache-
lor of laws degree from New York Law School,

Now, after completing your time at Flower Medical, where did
you go at that time?

I worked for a pharmaceutical company for approximately eight
years and then joined the Federal Bureau of Investigation.

During your employment at the FBI, can you tell us whether
or not you have conducted examinations for blood substances?

A. Yes, sir, I have.

o
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Approximately how many such examinations would you say you
have conducted of blood stains and of body fluid stains?

Many hundreds.

What is your full time occupation ?

To examine blood and body fluid in the laboratory.

Out of the number of examinations you have conducted, give us
an approximation of how many of those examinations are related

to stains? - Namely, stuins on clothing of blood or body fluids,
or stains on any other item of blood and body fluids.

€

I'd say about ninety-nine percent.

Since you began work in serology, have you kept yourself

abreast of this particular field of serology?
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Yes, sir.

Can you describe how you keep yourself abreast of the develop-
ments in the field of serology.

We constantly read the latest scientific magazines and periodi-

cals and any other type of material that we can get our hands on
in connection with forensic seroclogy. Additionally, itis a rather

- closed field and word gets around when any new procedure is

being brought out.

Arethere any magazines or periodicals pertaining to your parti-
cular field?

Yes, sir.

What type of magazines are they?

They're laboratory magazines. One is known as a laboratory
digest. = That comes out every two months, and it lists the
latest laboratory procedures. Also, there are other journals.
The journal of the forensic society also is put out. That is put
out on a gquarterly basis, however, and that lists articles from
various forensic scientists throughout the {field, both in this
country and abroad--the latest test procedures and evaluation.

Do you know whether or not the bureau's laboratory maintains
a library pertaining to books on your particular field?

The bureau library. Yes, sir, they do.

And is that library kept current?

Yes, sir.

And do you frequently use that library?

Yes, sir, I do.

Besides working at the bureau full time as a serologlst have
you had any other connections with this particular{ield in another
manner?

Yes, sir, I have,

Will you describe that, sir?

I lecture at George Washington University here in Washingtonb
in the graduate school of Science in connection w1th forensic
serology.

When did you start that?

Last September.
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Q. Have you ever testified before as an expert in the field of
forensic serology?

A, Yes, sir, I have.

¢

Q. Approximately how many times would you say?
A, Oh, I'd say about 70 uarnes.

Q. In what types of Courts?
A

A. Oh, 50 in local and state Courts throughout the country and
— 20 i Federal District Courts.

Prosecutor; Your Honor, at this time the Government would submit
that Mr. Cronin is a qualified expert in the field of forensic serology.

Note: While this witness was being qualified, he was not asked details
about his field of expertise because his testimony covered examination
of stains for both semen and blood grouping. Consequently, in order
to keep a continuity about his testimony, he was asked to describe each
of those areas when he was asked about the tests he performed to deter-
mine each question.

Below are sample questions which deal with tests performed on an item
of clothing to determine if semen was present:

Q. When you are asked to look for semen, what exacily do you
do in the way of testing to determine if semen is present or
not, and in giving that answer, will you also include basi-
cally what semen is made up of?

A. Well, asl said, semen is the male reproductive fluid, and it

. consists essentially of two portions: Seminal plasma which
is a fluid portion and is a medium for the spermatozoa which
are sperm cells--the male reproductive celle

The semen consists of the fluid portion and the sperm portion.
When we examine a stain for the presence of semen, we
conduct certain chemical and microscopic tfests -- certain
chemical tests to determine two constituents of semen that
are found in extremely high quantity. They are found in
no other quantity in other body fluids other than semen, it
is such a high quantity. Additionally, when we identify the
-sperm cells, which is done microscopically, that is a con-
~.clusive test for the semen. Sperm cells are found in no
other body fluids, so when you find a cell mlcroscopmally,
~you know you have semen.

Q. What type of test do you conduct c‘qemlcally in order todeter-
mine the body fluids that are indicated--that are not present
in that quantity in any other body fluid?
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We conduct two body fluid tests. The first is known as acid
phosphatase. This is a test for the presence of the enzyme
acid phosphatase.,

Can youtellus from your experience--from your expertlse, )
whether or not there are any body fluids secreted in the area -
of the vagina  that contain acid phosphatase by a female?

Yes, Ifound it in vaginal fluid.,
In what gquantity?

In small amounts, It doesn't give a strong positive reaction
that you find as in semen.

Just what type of reaction to the acid phosphatase test are
you looking for?

It is a color type test. - The color is very light with vaginal
fluid in contrast to semen where it is a dark blue-black color.

How do you conduct this acid phosphatase test?

The stain in question is examined. Generallythere are some
preliminary steps. You will find that semen is stiff to the
touch. It will floresce under unltraviolet light, These are
preliminary tests that I generally utilize to zero in on a
stain as possibly being semen.

With respect to the acid phosphatase tesf, I take a small
cutting from the stain in question; also a cutting froin an
unstained portion to be certain that there is nothing in the .
material, itself, on the stain that could possibly be produc-

ing a false positive reaction. These cuttings are added to
two test tubes. Additionally, we run what we call a blank
test. That is, we have a blank test tube in which we don't
put any material, - We just use our reagents in there, To
be absolutely certainthatnone of the tubes are contaminated,

the tubes in question will come from one batch.

How close do you take your control to the stain that you are
examining?

As closely as possible.
Why ?

Well, itis vital, not only for acid phosphatase determmatlon
but for possible blood groupmg.

If you don't take an unstained control cutting as close to the
questioned stain, you cannot tell with absolute certainty and
surety whether or not any of your blood grouping tests
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actually came from the blood or something in the material
that the blood stain was on. You cannot take an unstained
cutting from another area of the garment. It has to be in the
immediate area of the stain in question, This is one of our
control tests that we use. So that if my unstained control
comes up positive, I know that there is possibly something
interfering with the questioned stain, so therefore, I will not
call that positive. It would not be sufficiently reliable.

Going back to the acid phosphatase test in this case: Did
you take the cutting from Government's Exh;blt No. 16--
the panties?

Yes, sir, I did.

I'd ask that you look at this and indicate where on that parti-
cular item you took cuttings for the seminal identification.

(Complies with the request, indicating three areas.)

Are there any markings on the area where you take cuttings
from?

Y es; I mark them mysélf.

I took three cuttings for possible semiral sizin, '{his cutting
here (indicating) where I have marked witlh e 1-S in the
crotch area of the panties. This area hers (sdicating) where
I have marked 2-S still in the crotch airea of the panties.
And the third area in the upper back poxticn where I have
marked 3-S.

Now going to each one of those cuttings: Wilt you show us
where your control cutting is? Go to i-$ firgt.

My control cutting is rlght here (indicatirng; marked--1-C
for control,

Now when you conducted the acid phmﬁpshéitaSﬁ west, will you
tell us what results, if any, you got on the rafiing from 1-8°?

The test was positive.

What do you mean by "positive test?' WiM you describe the
actual reaction that you get and whal tauses that reaction?

Well, as I said previously, it is i ¢olor reaction. What
happens is that the acid phosphatase iy 21 enzyme, and we
take advantage of the fact that this ¢npymyie has the ability to
hydrolyze--to break up or split ofi, if ¥uu will, phosphoric
acid esters, so therefore, if acid phosuhatase is present, it
will split up this phosphecric acid . eaf(ﬂ- #, leaving a reagent

‘known a phenol (p-h~e-n—o-~1)
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We therefore, check for the presence of the phenol. If the
phenolis present, youwill get a dark blue-black color change.

Ycur unstained control cutting should be negative, that is,

no color change, Your blank will also have no color change.

Additionally, I use a known semen sample and run the same
test procedure on that., That will have a color change, so 1
can compare my questioned stain withmy known semen color
plus the other--the unstained and the blank.

When you conducted that test in this case, you indicated you
got a positive reaction on 1-S; is that correct?

That is correct.

What about 2-S°?

1 also got a positive reaction there.
And 3-8°?

That is right.

Did you take any more cuttings on the panties to test for
seminal staings?

No, sir, 1 didn't.

After conducting the acid phosphatase test, did you conduct
any other tests for semen?

Yes, sir, 1 did.
‘What were they?

I conducted another chemical testwhichis known as a choline
test. This is a chemical test to detect the presence of

~ another constituent known as Choline (C-h-o-1-i-n-e).

And what result did you get on this particular test?
The test was poSitive for the presence of choline,

In one, two or three, or just one or two of them?

In all three cuttings.

Now can you tell us, in your opinion, what the positive re¥
action on the choline test and the positive reaction on the
acid phosphatase test indicates to you?

That indicates to me the possibility of semen existing in the
stain., However, as I mentioned earlier, it is not a con-
clusivetest. The only way you can positively identify semen:
as suchis to identify the sperm cells which I did in this case

~in 1-S cutting.
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md‘you do that?

1 examined part of the solution from the choline test of |
cutting 1-S under a microscope and I observed intact sperm
cells. '

. What about 2-S and 3-S8°?

1 did not find them there.

What is your conclusion with the panties with reference to
whether or not there is sperm, including serninal fluid and

spermtazoa on them?

1 identified semen in the crotch area of the panties.

At what cutting ?

1-S.

What about 2 and 3°?

As 1 stated, 1 cannot conclusively testify that semen is pre-

sent there. There is a possibility that it is. 1 cannot say
that conclusively.
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SERVICES AND FUNCTIONS OF LAW ENFORCEMENT
AGENCIES IN CRIMINAL CASES

Introduction

On a daily basis, Assistant United States Attorneys deal with various
law enforcement agencies and specialized divisions and sections within
those agencies. The purpose of this outline is to familiarize Assistants
with some of the scientific laboratorytfacilities and other services avail-
able to prosecutors in the preparation and trial of criminal cases, in
addition to some of the -General Orders of the Metropolitan Police De-
ment relating to searches, eyewitness identification and preservation
of notes.

Metropblitan Police Department Firearms Examination Section
D/Sgt. George R. Wilson (626-2976)
A. Services Provided

1. Test Firing (e.g., CDW, PPW)

a., Test fire weapon with arresting officer present;
arresting officer testifies at trial that he has wit-
nessed test fire,

b, If weapon doesn't operate: -

(1) Examiner will make report that weapon
won't fire . (indicates exact condition of
weapon),

(2) If authorized by Assistant, Examiner
will make minor alterations (e.g., file
firing pin)and make second report indi-
cating what's been done to make weapon
operable. (Major alterations will not be
made. )

c. Shotguns (especially sawed off) - because of high
recoil in testing these, the amount of projectile -
mass (shot) is greatly reduced; however, a full
charge of gun powder is used and the test satis-
fies the operability standard.

2. Microscopic Examination.
a, Firearms

(1) Can compare bullet or caftridge case with
weapon. ‘

(2) Examiners are qualified firearms experts
for testimony in this area.
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S ; .
b. Tooling marks (e.g., screwdriver on door lock)

Examiners can perform these tests but are
not qualified experts for testimony in this field.
TFBI can supply expert-testimony. )

3. Gunpowder Residues

a. On clothing - can determine dispersion to indi-
cate muzzle to subject distance.

b. On hands - swabs sent to FBI or Treasury labo-
ratories for neutron activation test for presence
of antimony and barium,

4, Serial Number Restoration - At present time not done in
Firearms Examination Section, but plan to do so in near
future. (FBI performs necessary examinations).

B. Testimony

1. Experts for Court Testimony.
a. Sgt. John O'Neill
b. Tech. Raymond Vorhees
c. Tech. Bancroft L., Miller

2. Qualifications (general)

"""""

b. Seminars -~ Armed Forces Institute of Pathology.
FBI, Treasury, Metrogglitan Police Department.

c. Members of Firearm and Toolmark Examiners
Association.

d. On the job,

(1) At least one yeanls experience before
testifying. s ~

(2) Several thousand microscopic compari-
sons.

e. Reference library maintain=d by Section.

C. General

~ 5

1. Timing - amountof time requiredvaries with complexity
of case; new homicides require about two weeks, but in
general, a minimum of a day or two is necessary.

prss
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Suggestion: contact section early to discuss what types
of tests they can do, arrange exhibits and testimony, etc.

Other Agencies.

a. Firearms Examination Section works closely with
the FBI and Treasury to effect examinations;
MPDC is unequipped tc handle. Firearms Exami-
nation Section can put an Assistant in contact with
these agencies when necessary.

b. Outside labs - e.g., when defense counsel wants
indepencent reexamination -~ H.P. White Labs,
Bel Aire, Maryland.

III. Metropolitan Police Department Fingerprint Examination Section

Mgy Ed Dion (626-2203)

A, Services Provided

1.

Record Keeping - Identity of current offender is estab-
lished and correlated with previous record through
fingerprint records maintained in this section.

Examination - Latent prints taken from evidence are
examined.

Evaluation - Comparisons of latent and inked prints (from
records) made.

Testimony - Fingerprint technicians testify as experts
in court. :

Exhibits - Photo blowups of latent and inked prints pre-
pared for demonstration purpeces in court.

# ' B. How To Use.

1.

Analysis Requests

A police officer or an Assistant can request a latent -
print examination and comparison by completing Form
P.D. 860. Upon analysis a report (P.D. 860-A) will
be prepared which contains the following information:
a. who checked crime scene -

b. who requested analysis

¢c. results of that analysis

d. whatwitnessto call regarding any pre-trial hear- ’
ings or court presentations. '
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2. Timing - The fingerprint examination section should be
given as much lead time as possibleto prepare evidence
and testimony. A minimum of at least three working
days should be allowed for the preparation of exhihits.

3. General

a. Some printrecords in the fingerprint examination
section are filed by type of offenses and locaticns
of offenses, ages of suspects, etc. Information
of this nature on the analysis reguest expedites
the comparison process and allows comparisons
to be made with latent prints which have been
taken at scenes of gimilar offenses or at nearbyv
locations.

b. Often physical evidence in a case is not process-
ed for comparative evaluation of latswnt prints., An
AUSA should be on the loclhout for tir2 possibility
of such supportive evidence and y&iuest analysis
when appropriate. '

c. Occasionally, when a comparison of latent with
inked prints proves negative, a defense counsel
will be alert to this fact and {ry to use it to his
advantage., Ofter, however, a reason for such
negative results may be simply an inadequate
latent 1ift (one smeared, or a latent that deterio-
rated over time or in particular environmental
circumstances). Inthese cases, the Assistant can
elicit such rebuttal testiniony which can counter-
act the defense's use of a negative comparison.

IV. Metropolitan Police Department Mobile Crime Labavat; vy

Sgt. C. W. Kirk (626-2142, 3, 4)
Sgt. R. E. Reynolds (626-2142, 3, 4)

A. Services Provided

1. Mobile Crime Lab is field investigation Unit (on the
scene);

a. Photograph scene (B&W, color when necessary).
b. Prepare diagrams of scene.

c. Collect physical evidence,.

d. Preliminary field tests; collect latent prints, per-
tinent clothing, hair fibres.
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Mobile Crime Lab maintains all files relating to crime
scene investigation.

a. The Mobile Crime Lab will investigate offens-
es involving homicide, sexual agsault, serious
assaults, rocbbery of financial institutions and
death investigations.

b. Crime scene investigations of burglaries, ADW,
robberies, etcs performed by Crime Scene Search
officers assigned to police districts.

c. The investigator who was on the scene will know
if Mobile Crime or Crime Scene Search officer
did investigation.

d. FBI personnel remove and process film from all
bank surveillance cameras. Mobile Crime Lab
collects all other eviderice at robberies of finan-
cial instifutions.

Mobile Crime operates as clearinghouse in sending evi-
dence to other places to have tests performed (not the
detective who handled investigation). Assistant should
contact them for any special tests or to be sure there
are no problems.

Mobile Crime Lab will prepare diagrams for trial, aerial
photographs, blowups or photographs, etc.

General Information

1.

2'

Assistant should check that evidence he will want for
trial has been properly processed by Mobile Crime Lab.

Files - Mobile Crime Lab maintaing all files on investi-
gations. Files contain, among other things, evidence
reports indicating results of tests performed on evi-
dence,

Timing - Contact Mobile Crime Lab as early as possible
to make sure things are running smoothly. Where evi-
dence must be sent to FBI, a month is generally requir-
ed., At least a week is necessary to prepare aerial
photos or blowups.

Other Agencies - Mobile Crime Lab works not only with
Metropolitan Police, but on occasion with the FBI, the
Alcohol, Tobacco, and Firearms Division of the Trea-
sury Department (ATF'), the Drug Enforcement Adminis-
tration (DEA) Fire Marshals (arson cases), the U.S.
Postal Service (checks, forgeries), and other agencies.
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V. Metropolitan Police Department Communications Division
Off. John Bates (626-2718)
A. Services Provided
1. "Radio Run Tapes - Tapes of radio communications are
- made and kept for three years. Transcripts of these
tapes can be prepared by Officer Bates.
2. Telephone Call Tapes - Tapes of complaints received

by phone are made and kept for only 60 days. Trans-
scripts of these tapes can also be prepared.

B. How To Use

1. To Request Transcript - Assistant can request trans-
script by identifying CCR (Criminal Complaint) Number,
date, time and location. The CCR Number is most im-~
portant, It is also useful to indicate on the request what
information is being sought as this can expedite getting
the Assistant what he is looking for.

2, Lead Time - Allow 10 days for transcript preparation.

3. Communications keeps copies of transcripts which are
prepared. If an Assistant loses a transcript, he should
indicate that a transcript has already been made and that
only a copy if necessary, not another transcription.

4, 1If absolutely necessary, the tapes themselves can be pro-
duced and played in court. This should be used only as
a last resort since, in order to do this, the tape machine
must be taken out of service and brought over to court.

VI. Metropolitan Police Department Modus Operandi Examination Section
Sgt. Thomas J. Tague (626-2757)
A. Services Provided
1. D.C, Jail Release FPhotos - All persons incorporated

are photographed upon release. A Iile of these photos
(B&W) is maintained, filed under both offense and name.

2. Nickname File - B&W mug shots filed by nicknames.
3. M.O. File - Color slides, full length, front view.
a. Taken evefy time person arrested for offense

in which an M. O. may be significant: rape,
robberies, CDW Gun, sex oilenses, burglaries.
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Additionally, allnarcoticsand prostitutionarrests
are included because of frequent connection with
otler iypes of crime.

b. Breakdown - The slides are catagorized by offense,
race (black/white only), age and sex. Robberies
are further broken down by type: holdup, fear,
PBS and snatch,

Exceptions:

(1) All photos of Spanish persons are filed
together regardless of offense; broken
down by sex.

(2) Female impersonators are also filed to-
gether regardless of offense,

c. Color slides taken during processing at time of
arrest.

d. Computer printout which contains data on every-
one in M. O. f{file. Prepared from current data
base,

e. Juveniles are placed in the M.O. file when the
offense is homicide, rape or robbery.

4. Photographs of all MPD employees are maintained by the
M. O. Examination Section.

5. Records are maintained of all viewings of files. (See
Form PD-I9I1.)

6. Blackandwhite "'mug shots'' are notmaintained by M. O.
section. These phetos are kept by Identification Branch.
These are not taken every time someone is arrested,
but rather, every five years.

How To Use

1. M.O. Section open 6 days per week. (Monday through
Friday to 10 pm, Saturday to 4 pm.) ‘

2. What can be provided in court?
a. Slides, projector, etc.

~ b. Testimony on how system maintained, etc., (has
- occasionally been used in robbery cases).

3. Court appearances.

L
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a. Subpoena required.

b. On 15 minute call (Do not request them to come
to court and wait -- only 4 officers ir section).

c. Give as much notice as possible beforehand as to
when they will be needed.

4., Equipment available.

a. Viewing room in police headquarters forlife-size
projection of slides (apparatus available also to
make on-the-spot Polaroid prints of any desired
slides).

b. Portable viewing apparatus.

(1) May be used with hospitalized victim.
(2) May be brought to Assistant's office.
VII. Metropolitan Police Department Questioned Documentis Se«tion
Mr., James Miller (626-2667)
A. Terms Used in Reports
1. Negative Category
a. Did not write.
b. Does not appear to have written.
¢, Cannot be identified.
2. Postitive Category

a. Is identifiedas . . .

b. Is the writer of . . .

3. 1don't know Category - Investigator's Guidance

a. Appears to be {(anticipation of further exemplars
and resubmission).

b. Does not appear to be.
c¢. Could be or may have written.
4. 1 don't know - Final Report

a. Itis possible
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‘b. It is probable.

¢, It is highly probable.
This lastis nea{rly an identification. It is usually
qualified because there remains some small un-
explained differences but it could form the basis
for testimony,

B. Pre-Trial Preparation

1. Please Do Not

a. Call questioned document analyst for preliminary
hearings or arraignments.,

b. Call questioned document analyst for Grand Jury.
2. Please Do
a. Call at least 10 days prior to trial.
(1) Need to know counts.
(2) Need to know exemplars.
(3) Need to arrange for final éxhibit.

b. Alert questioned document analyst of any change
in trial Jate.

c. Send any dispositions.
d. Keep analyst on call ~ half hour notize.
¢, Hold 10 minutes out for pret‘rial.

f. Keep qualification questions as suggested, unless
particular reason for varying irom pattern.

g. Ask to have analyst excused after testimony.
C. Purpose of Expert Testimony

This is to enlarge the vision and understanding of the triers of
fact and to enable them to perform their functions intelligently.
Expert testimony i the handwriting field has been accepted be-
fore the Federal Courts since 1913. 28 U.S.C. § 1731 provides:

"The admitted and proved handwriting of any person shall be
admissible, for purposes of comparison, to determme genume-
ness of other handwriting attmbuted to such person.'



D. Role of the Document Expert.

Those engaged in the examination of quen‘ioned documents havye
a unique opportunity and a high responsibilily for contributing
to the continued favorable acceptance of docuinentary evidence.
Properly prepared photographic enlargements, acccmpanied by
well-reasoned testimony, will serve to promiote confidence in
those who utilize or rely upon this form of scientific proof.

1. 1s a necessity.
2., Qualifying an Expert

a. Insist on qualifying the experi. A gtipulation
of his qualifications by the defense might weaken
the effectiveness of the expert'y testimony. Inthe
event of an appeal, the apmxl'\* ;. court should
be able from the transcript to row the qualifi-
cations of the expert.

b. Experts generally present g iist of qualifying
questions to the prosiecutor. ¥ pen no questions
are presented the prosecuior gshould develop the
following points:

(1) statement of his werlk i profession.
(2) general education.

(3) training.

(4) time in the field.

(5) previous court experisuce,

{6) professional activitien (lectures, teach-
ing, writing, etca}.

(7) membership in professigral organizations.

c. Direct Testimony
Have the expert identifyy the exhibits, state his
opinion, produce his exhibits, and then give him
an oppo"tunity to explain his reasons for the iden-
tification in his own way. After that testimony,
if you feel that some point needs clarification or
greater stress, you should ask specific questxons.

3. In -Court Tests of the Witness

Most experts will try to avoid taking any tests on the
stand for two reasons. First, an examination takes
hours or even days, and to give an off-the-cuff opinion
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in a few minutes is difficult and is in some cases unfair,
Second, the tests suggested by defense counsel would
necessarily be of a difficult or tricky nature, and in
nearly all cases there would not be sufficient evidence
to serve asthebasis for an opinion. Object to the use of
such test. In the event the court should order an expert
to take a test, all exhibits should be identified before~
hand, and the test should parallel the matter under con-
sideration.,

Cross-Examination

Be alert to unfair questions. Try to protect or aid the

expert witness., See that he has an opportunity to fully
explain his answers.

E. Examinations

l.

The document analyst uses a variety of equipment and

techniques in making this studies. Typically the expert

uses magnifying glasses, microscopes, micrometers,
typewriting and handwriting measuring plates, ultraviolet
lamps, an infrared viewing device, and specialized photo-
graphic equipment and techniques.

Types of Examinations

a., ldentification of handprinting.

b. Identification of typewriting

(1) the make and model of typewriter used
" 1o prepare a document.

(2) the identification of a particular type-
writer as the one used to prepare a
document.

c. Identification of checkwriters.

d. Identification of other machines that produce a
printed record.

e. Detection of alterations and decipherment of origi-
- nal notes. :

f. Determination of sequence of preparation of docu—
ments,

(1) the crossing of ink lines.
(2) crossing of ink lines and typewriting,

(3) writing that intersects notary seals or
other impressions.
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(4) writing across folds of paper.

(5) continuity or discontinuity of records sup-
posedly made in sequence, such as minutes
of a meeting.

g. Decipherment of indented writing.

h. Decipherment of charred (burned) documents.
Detfinition of a Document

in its fullestmeaning, a document is any material which
contains marks, symbols, or signs either visible, parti-
ally visible, or invisible that may presently or ultimate-

ly convey a meaning or message toc someone. The docu-
ment will usually be paper, but may be cloth, concrete,

- wood, plastic, or other substances.

Types of Questioned Documents

There is practically no limit to the kinds of documents
that could be questioned, in whole or in part. Some of
the more common ones are as follows:

a., Checks or money orders

(1) may be forged in their entirety.

(2) may be true name frauds; that is, the maker T
may deny that he prepared the document.

b. Credit cards and fraud buys

- genuine-charges may be denied.

S —r .

e,

(2) stolen credit cards may be used,

i,

(3) charge plates or sales slips may be altered.
c. Hotel and motel registration forms

d. Pawn slips - signatures on pawn slips used to
connect seller with stolen property.

e. Drug records
(1) forged narcotic prescriptioﬁs.

(2) altered narcotic prescriptions.

(3) signatures in exempt narcotic register
books maintained at all drug stores.
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f. Motor vehiéle records

(1) driver permits obtained by misrepresenta-
tion, for example, by using a change in
name or date of birth.

(2) driver permits obtained by others,
(3) altered driver's licenses.
g. Suicide notes
h. Anonymous letters or notes
1) cohscene letters
(2) hold-up notes
(3) threatening letters
{(4) extortion letters
(5) ransom notes
i. Gambling slips or tépes
j. Charred or burned documents
k. Miscellaneous documents - e.g., scraps of paper
found atcrime scene, on victim, or on suspects -
telephone lists or address books.
Standard For Comparison
What is a standard? It is a known item that can be
used to compare with something that is preliminarily

unknown or not identified. Since most of the document
analyst's work is handwriting identification, the stan-
a compleining.witness or both. Of course, if the ques-
tioned matter is typewritinig, ilien the standards would be
specimens from one or more typewriters. 1If the amount
on a check has been imprinted with a checkwriter, then
specimens from a checkwriter would be needed to com-
pare with that portion of the check.

Before a specimen can be accepted as a ''standard'!, the
investigating officer must prove the origin or genuine-
ness of the specimen. A handwriting specimen is estab-
lished as a standard in one of the following ways. Have
it acknowledged:

a. By the writer when it is shown to him,
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By testimony of a witness who saw the writing
made.

By the testimony of a witness who is familiar
with the subject's writing.

By requesting the subject to write the specimen
to be used for comparison.

A typewriting specimen, checkwriting speciman
rubber-stamp impression is considered as known
by having the person who produced the speciman
sign and date the document and indicate its source.
source.

Handwriting Specimens -~ Requested

The hahdwriting specimens obtained from a person
should be on the two handwriting cards that are avail-
able from the Handwriting Unit or the Check and Fraud
Squad.

Handwriting Specimens - Collected

If specimens cannot be obtained from the suspect on the
handwriting cards OR if specimens are obtained that are
obviously disguised, then efforts should be made to pro-
cure other writings known to have been made by him.
There follows some of the usual sources for collecting
such specimens:

i.

a.

Bank signatuafe cards, cancelled checks.

School papers; library records.

Employment applicatoins and tax withholding forms.
Credit applications.

Rental leases or agreements.

Motor vehicle applications and records

Line-up sheets (if ever arrested).

Parole, probation or jail records.
——

Letters, correspondence and greeting cards——

- Typewriter Specimens

Be certain that the typed specimen repeats all the
questioned material, or if the questioned material

~is quite long, have at least the equivalent of two

fair-sized paragraphs repeated in the speciman.

NOTE: A sample of the keyboard ONLY is not enough.

Far
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Use a paper similar to that of the queStioned docu-.
ment, if possible.

Have each specimen signed and dated by the typist
and include the serial number and location of the
machine.

Procedures For Collection/Preservation of Document
Evidence '

Police officers and other investigators should handle all

doc
and

DO

ument evidence with greatcare, Here are some DO's
DON'TS:

S

a.

If small enough, place document in envelope or
protective covering document.

Consider the possibility of fingerprints being de-
veloped on the document,

Have handwriting examination made before docu-
ment is processed for prints.

The office should make a written notation of the
date, time, place, and from whom the document
was received,

The officer should initial the documents for later
identification: place initials in unimportant place,
preferably in a corner or onthe back of the docu-
ment,

In all cases where burned or charred documents

f‘
are found, the officer should call the Handwriting
Unit for assistance before trying to collect the
material,

DON'TS

a. The officer should not carry document in pocket
or cap or fold or unfold the document.

b. The officer should not artempt to paste, glue, or
tape together s.iornormutilated document. Rather,

_place pieces in’'snvelope.
c. Do not staple.
' d. ‘Do niot touch, underscore, or trace over any writ-

ing.
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Method For Submitting Document Evidence

The submitting officer should complete PD-797 (request
for examination) form. These forms are available in
the Check and Fraud Squad and the Handwriting Unit.
The form listsgall necessary information and serves as
a record of continuity of evidence and receipt for the
documents. In addition to the form the investigator
should:, '

a. Separatethe quest)‘i'oned material and known mate-
rial. Place the material in separate envelopes
whether it is questioned or known.

b. Write a brief statement of the problem or state
specifically what type of examination is requested.

c. Indicate whether the matter is routine, urgent,
or whether any court action is expected and the
date thereof My

When all the proper material is collected and submitied

to the Handwriting Unit, the document analyst will make
an examination, write a formal report of his technical
findings, andwill be*prepared totestify in courtif called
upon todo so. Typically, the analyst will prepare photo-
graphic charts to illustrate his expert testimony.

Robbery ""Hold-Up'' Notes
a. Given top priority by section,

b. Mobile Crime will first photograph note - hand
carry it to Questioned Document Examiners.

c. Immediate Examinations conducted.

d. Note when delivered to Latent angerprint Section =
for printing.

VIII. Metropolitan Police Department Court Liaison Branch

Inspector Claude Dove
Sgt. John J. Palko (626-2606)

A, Services Provided

1.

2.

Record the arrival and departure of all police officers
having business in Superior or District Court.

Visit thevarious courts and the offices incidental there-
to to observe the manner in which police officers present
cases at pre-trial and trial,
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3. Maintain a complete list of the assigned court days of
each police officer. This list is utilized in determmmg
the future court date of continued cases.

4. Inform proper Assistant United States Attorney of the
inability of any police officer to make a scheduled court
appearance due to sickness or other disability if no other
officer is available to handle the assignment. Respon-
sible for notifying all witnesses and defendants in con-
tinued cases.

5. Review case jackets in all cases concluded by disposi-
tion of no papers or nolle prosequi by Assistant United
States Attorney orby court dismissal. The review is for
the purpose of determining if the disposition of the case
was the result of any inadequacy or improper action on
the part of the officer(s)responsible for the presentation
of the case.

B. How To Use

The Court Liaison Branch should be immediately notified upon
an officer's non-appearance at a scheduled pre-trial or trial
proceeding, including witness conferences, If the officer is not
sick, disabled, or otherwise unavailable, he will be forthwith
summoned to appear at the proceeding - (Most non-appearances
are due to faulty notification). The Liaison Branch should also
be informed if an officer does not properly assist in the prepara-
tion of a case for trial.

IV. Federal Bureau of Investigation

Mr, Frank Devine
Mr. Thomas Kelleher, Jr. (324-3569)

A, Services Provided

1. For scope of examinatory facilities, see "Handbook for
Forensic Science, Federal Bureau of Investigation'',

2. There existsome limitations in the facilities of the FBI,
~ but lab will know where other sources are available.

3. As between FBI and Police, occasionally caseload con-
siderations will determine where particular examina-
tions are done,

"B. How To Use

. 1. Examiners, technicians, or experts necessary to testify
- should be contacted by Assistant (Note that in Police
cases where certaintests are runbythe FBI, the Mobile
Crime Lab will be respon51b1e for handhng the thSICal

evidence).



182

2. Pretrialconference - Importance: can workout numer-
ous aspects of case and testimony. Should be done well
in advance of trial.

a. Gives examiner notice of trial data.

b. Gives examinertimeto prepare charts, diagrams,,
etc., that can be used in presentation,

c. Lets examiner know at what stage of case he will
be used in order tofacilitate use of histime (FBI
should be on a 1-2 hour call basis).

d. Examiner can provide qualifications sheet to give
Asgsistant questions to qualify him.

e. Examiner can explain what he can testify to.
Note: These experts have often testified hundreds
of times and can often, if asked, aid the Assistant
in foreseeing problems.

3. Often a conference during the course of a trial can be
useful, e.g., examiner may be able to give information
that may help Assistant impesch an expert witness for
the defense,

4, When an examiner is contacted by an Assistant, it will
take about four to five hours to retrieve any reports of
tests made by the examiner.

5. Other agencies ¥FBI works with:

a. DEA (Drug Enforcement Administration) Lab -
handles bulk of drug cases.

b. Smithsonian - examines unidentified remains of
bodies todetermine race, age, whether human or
not.

c. Armed Forces Institute of Pathology.

d. Alcohol, Tobacco and Firearms Division (ATF)
of the Treasury Department.

6. Sections of FBI laboratory
a. Serology

b. Microscopic Analysis |

c.  Mineralogy

d. Chemical-Examinatidns
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Glass Fracturers

Firearms Identification

.Toolmark Identification

Wood

Metallurgy

Instrumental Analysis

Radiation Hazards

Explosives | R
Bomb Scene Searches s
Photography

Document Examination |

Shoe Print and Tire Tread Evidence
Cryptanalysis - Gambling - Translation Section

Radio Engineering Section

X. Drug Enforcement Administration, Scientific Services Division

Mr. Dick Frank ‘
Chief, Operations Section “(382—4393)

Mr. Jack Rosenstein
Lab Director, Mid-Atlantic Regional Lab (386 -6011)

Mr. Roger Canaff
Forensic Chemist (386-4393)

A. Services Provided

1.

2.

Facilities

a.

b. Special Research and Testing Lab (McLean, Virginia) -
provides more romplex types of scientific analysis. -

MPD Cases ~ will make qualitative‘_and quantitative arialy-

Regional Labs - Mid-Atlantic Lab provides labora-
tory analysis for police cases and routlne work for
- DEA agents,

sis of controlled substances.
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3. DEA Cases - in addition to qualitative and guantitative -
analyses, canalsoprovide comparison analysis, vacuum
sweeps and ballistic examinations (analysis of chemical
content and tool marks on tablets/capsules to determine
manufactuer).

4. Provide testimony of experts outside the agency (e.g.,
to rebut defense expert in marijuana case who test 1f1es
that there exists five subspecies and only one is pro-
scribed by D.C. Code).

5. Preliminary Field Test ~ This is a rough test conducted
by arresting officer which will merely establish probable
cause. This determination is insufficient for trial of
case where testimony as to qualitative and quantitative
analysis is necessary.

B. How To Use

1. Cases in Superior Court - forensic chemists work on
30-45 minute call basis; usually notified when cases sent
out of Assignment Office,

2., Cases in District Court - more complex usually and more
notification is desirable.

3. Pre-Trial Conferences - Almost non-existent now but
strongly suggested by DEA lab director. Can work out
unusual problems and gives notice to chemist to allow
preparation of schedule, (If possible 1-2 weeks notice
before trial is desirable. )

4, Disposition or Destruction Notices - these should be pro-
vided by Assistant along with return of evidence when no
longer necessary for case (e. g., when case ''no-papered"').

XI. Metropolitan Police Department General Orders

The Chief of the Metropolitan Police Department has promulgated numer-
ous permanent directives and policies, called General Orders, which
are intended to govern the conduct of the police in the performance of
-their duties. Assistants should be familiar with the contents of at least
the following General Orders (See copies at end of this section):

A. MPD General Order 304, No. 7, Procedures For Obtammg Pre-
trial Eyewitness Identification (December 1, 1I97%).

B. MPD General Order 601, No. 2, Preservation of Potentially
‘Discoverable Material (May 26, 1972).

C. MPD General Order 602, No. 1, Automobile Ssarches and In-
, ventories (May 26, 1972). , ,
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D. MPD General Order 73, No. 56, D.C. Code Weapons Offenses,
(February 2'7, 1873).

E. MPD General Order 304, No. 10, Police-Citizen Contacts, Stops,
Frisks and Motor Vehicle Spot Checks (July 1, 1973)
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SERIES NUMBER s EF FECTIVE DATE
. LTS T becemver 1, 1971
SUBJECT: msmnadnon
Procedures for Obtdining Pretrial A
Erewitness Identificabion ORIGINATING UNIT
PDD

The purpose of this order is to establish procedures to promote
the reliability of eyewitness identifications by eliminating suggestive
behavior and, more generally, to increase effectiveness in bringing
investigations %¢ & sugcessPul gconclusion. This order consists of
the following party:

PART I Respongibilities and Procedures for Members of the
Department

PART II  Responsibilitiss and Procedures for Supervisory and
Comnand Personuiel

PART I

A. .Return of Suspect to the Scene of the {rime for Identification.

"1l. If a suspect is arrested within 60 minutes of an alleged
offense and within an aree reasonably proximate to the scene of the
crime, he shall be returned to the scene of the offense or the eye-
witnesses shall be transporied tc the sgcene of the arrest for
iusntificetion of the suspect.

o, Even if the suspect haz a weapon or tools similar to
thet uvsed in the commission of {he elleged offense or proceeds similar
to those taken in the alleged offense,:police officers shall retwrn the
suspect to the scene for identification purvoses. For example: There
is a lookout for a robbery-holdup that has just occurred. One suspect
was armed with a chrome-plated, .22 caliber pistcl. Twenty minutes
later and five biocks from the scene, an arrest is made of the hold-
up men who is found to be armed with & chrome-plated .22 celiber
pistol. He shall be returned to the scene of the holdup or the
wvitnesses shall be transported to the scene of the arrest for
identification of the suspect. '

' 3.  When a suspect thought to heve been injured while
perpetrating & crime appears at & hospital or other place for treatment
within 60 minutes of the offense, the eyewitnesses shall be taken to
the hospitel to meke an identification. If an injured suspect appears
for ireatment leter than 60 minutes after the offense and is not in
eritical condition, the eyewitnesses shall not be permitted to view the
suspect, but may view the suspect's photograph as provided in part I,
peragraph G of this order.

B. Critical Condition viewings.

If a suspect is admitted to a hospital in critical condition
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later than 60 minutes after the offense, eyvewitnesses may be taken to
the hospital to make an identification. In those cases whers the victim
of sn assault is admitted to the hospital in critical condition, a
suspect later arrested may be taken to the hospital for identification

" by the victim regardless of the time lapse between the offense and the

arrest. For example: The victim of a robbery has been shot and 1s

not expected to live. An arrest is made Z hours later several miles
from the scene of the shooting. The suspect may be taken to the bedside
of the victim for identification if the victim is still in critical con-
dition since the victim may die before a court<ordered lineup could be
arranged.

C.  Viewings at Police Facilities.

Regardless of the time of arrest, there shall be no identifi-
cations or lineups conducted at police facilities without the specific
authorization of the United States Attorney's Office. For example:

Officers investigating a Burglary I have broadcast a lookout and have
requested the complainant to accompany them to the district station to

view photographs of suspects suspected of other burglaries in the neipghbor-
hood. While st the station an arrest is made by another unit one-half hour
after the offense was comnitted and only three blocks from the scene. There
ghould be no identifications made at the station. The complainant should be
driven elther to the scene of the arrest or to the scene of the burglary to
make an identification.

D. PresentipgﬁSuspect for Identification,

1. When presenting a suspect to the eyewitness for identification,
police officers shall remain as neutral as possible consistent with theilr
maintenance of cusiody and control over the suspect.

2. Police officers shall neither say nor do anything which will
convey to the witness thag the suspect has admitted his guilt, that property
similar to that stolen kaz heen recovered, that weapons similar to those
used have been seized, or that the officer believes the suspect is guilty.
For example: Do not tell the witness, "He's given us a full confession
but we still want your identification."” Do not display the proceeds of the
crime by holding up the stolen wallet and saying, "He had your wallet but
we haven't found your pocketbook yet."

3. When a suspect is returned to the scene of a crime for

identification or when eyewitnesses are taken to the scene of the arrest, all

witnesses shall view the suspect. 7o the extent practicable, each witness
ghall view the suspect independently, out of the immediate presence of the
uvther witnesses. ¥or exzmple: There has been a holdup of a liquor store
and the suspect was arrested a short distance away. When the ‘suspect 1is
transported back to the ecene he should not be teken into the store area

-whave the witnesses ary githzred. Instead, each witness should be taken

separately to the front of the store where the suspect is standing.

i . .
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4. This order does not bar the accepted police procedure of
transporting victims and eyewitnesses in police vehicles and cruising
an area in which a crime has occurred in order to point out the

perpetrator of the offense.

5. When en arrest is made of a subject which is based in part
on the description of distinctive clothing, the arresting officer shall
request the Identification Branch, Central Records Division, to take a
color photograph of the prisoner. Tramsporting officers shall be alert
to the possibility of prisoners exchanging clothing with other prisoners
or discarding clothing prior to their being photographed at the Identifi-
caticn Branch. 1In appropriate cases, such clothing may also be seized
as evidence in the case.

E. Spontaneous Remarks.

It is extremely important that the officer make written notes
of any statements made by each witness viewing the suspect. In presenting
a suspect to a victim or eyewitness, police officers shall be alert for
spontaneous exclamations or- excited utterances or other reactions by
the witness since an officer can testify to these events in court and
such testimony may enhance a subsequent in-court identification. These
statements should be incorporated in the statement of facts of the case.
For example: Upon viewing the suspect, the victim of a rape exclaims,
"That's him. See the scar on his neck." This statement should be
recorded verbatim on the statement of facts.

¥. PD Form 725 (Spot Check Card).

Before any suspect is released for lack of witness identification,
the circumstances of the incident, including the person's name and address,
shall be recorded on the PD Form 725 to provide an official record for the
department.

G. Use of Photographs for Identification Purposes.

‘1. The use of photographs for identification purposes prior to
an arrest is permissible provided the suspect's photograph is grouped with
at least eight other photographs of the same general description.

2. Adeguate records of the photographs shown to =ach witness.
must be kept so that the exact group of photographs from which an
identification was made can be presented in court at a later date to
counteract any claim of undue suggestion and enhance the reliability of
the in-court identification. This information shall be tecorded in the
statement of facts of the case.

3. Each witness shall view the photographs independently, out
of the immediate presence of the other witnesses. n

4. VWhen an arrest is made following 8 photographic 1denti‘ication,
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the officer handling the case in court shall request an Assistant United

States Attorney to obtain a court order to require the defendant to appear
in a lineup. ’

H, Court-Ordered Lineups.

1. Officers are reminded that the court may issue two types of
lineups:

a. Wade Order ~ when a subject is involved in one parti-~
cular offense at one location.

b. Allen or Adams Order - when the subject is suspected
of being involved in more than one particular offense
and not necessarily at the same location but with
similar modus operandi.

2. It is the officer's responsibility to make sure he obtains
the proper order.

3. Officers bringing cases before the courts for presentation
shall discuss all aspects of the case with the Assistant United States
Attorney or Corporation Counsel concerning identification. It should be
determined at the first appearance in court if a lineup is appropriate
in the case. At this time, the names of all witnesses and complainants
involved in the case shall be given to the court.

4, When a suspect arrested in one case is thought to be responsi-
- ble for other unsolved crimes of a similar nature and involving the same
modus operandi, the officer handling the unsolved criminal case shall

request an Assistant United States Attorney to obtain a court order {Allen
or Adams type order) to require this suspect to stand in a lineup to be
viewed by witnesses in these unsolved criminal cases. The officer shall not
permit the witnesses of the umsolved case to attempt to make an identification
by attending the suspect's arraignment or preliminary hearing in court.

- Officers, when requesting the above type orders (Allen or Adams), shall
bring with them and present to the Assistant United States Attorney all
available police reports of the cases in which they wish to have the suspects
viewed. They shall supply to the Assistant United States Attorney all

names of witnesses in these cases and the times, dates, and locations of
offenses. - S

, 5. The officer handling the case shall execute a summons {PD
Form 30) for each witness who will attend the lineup. The officer shall
note on the summons his own name, the type of offense, the location of the
offense, the date of the offense, the date and time of the lineup, and the
location of the lineup. The witnesses shall be directed to bring the
summons with them when attending the lineup. On the date of the lineup,
the officer handling the case in court shall contact the detective sergeant
in the Major Violators Branch, Lineup Section, prior to 1600 hours and
provide him with all requested information concerning the case, including
the names of witnesses who will appear and the names of the suspects which

-+ the witnesses are to view.
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6. Court-ordered lineups will be held in the
Criminal Investigations Division Lineup Reom, Room 3106,
located on the third floor of police Headquarters. The
officer handling the case in court shall be present and
shall be responsible for having the witnesses present .
for all court-crdered lineups.

7. Lineups for adult Negro males are held
every Tuesday, Wednesday, and Thursday evening. The
officer handling the case in court shall report to the
Lineup Room, Room 3106, by 1830 hours, at which time a
PD Form 140 (Court Attendance Slip) shall be executed.
All witnesses shail be directed by summons to report to
the Lineup Room by 1900 hours,

8. In those cases where a lineup is appro-
priate for a juvenile, the officer handling the case in
court shall contact the Corporation Counsel's Office,
Family Division, for an appropriate time and date. He
shall also contact the Youth Division to arrange to have
a menmber of that unit present during the lineup.

9., Lineups for all other suspects shall be
specially scheduled through the Lineup Unit, Major
Violators Section., The officer harndling the case in
court shall contact that unit to establish a date and
time for such a lineup. The witness's summons shall
reflect the time and date agreed upon, Special lineups
will be conducted during the 0800 to 1600 hour tour of
duty in the Criminal Investigations Division Lineup
Room, Specizal lineups are for all white males, all
females, and any other subject who, because of an
outstanding feature, coculd not be placed in a regular
lineup or Tuesday, Wednesday, or Thursday evenings.
Some outstanding features would be excessive height,
weight, age, or any feature which would tend to create
a partial lineup.

10. 'The officer requesting this special
lineup shall give all the pertinent information as to
the subject to be viewed including name, sex, color,
race, height, weight, and any outstanding features
this subject may have. This information enables the
Lineup Unit to create a fair and impartial lineup for

‘this subject to stand in,

11. A1l information concerning lineups
and special lineups can be obtained from the Lineup
Unit, Major Violators Section. :

General Order No. 304.7
(Revised 2/19/74)
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12. Counsel for a suspect appearing in a
lineup will not be given the names of the witnesses who
will view the lineup in the case involving his client,
nor will any prior description of the suspect given to
the police be made available to him by police officera{

13, Witnesses shall wview the lineup one
at a time, If more than one witness to a particular crime
is present, each shall view the lineup separately and
independently, Witnesses shouwld not converse or other-
wise communicate with the other witnesses after viewing

the lineup until the last witness in the case has viewed
the lineup. ' :

I. United States Attorney.

The United States Attorney's Office shall be
responsible for notifying the defendants, the defense
counsel, and for having an Assistant United States Attorney
present at all court-ordered lineups.

PART II

A. Notification of Defense Counsel.

Tne supervisor,Lineup Unit, Major Violators
Section, shall inform the counsel for a suspect appearing
in a lineup ot the date, time, place, and nature of the
offense prior to the beginning of the Lineup.

B. Instructions Rgg;rdiq;;Lineujs.

Prior to the beginning of the lineup, the
official in charge will instruct all witnesses, police
officers, and defense counsels a8 to the procedure of
the lineups and the responsibilities ot asll parties.

Vi) b

('} 4 V. Wilson
Chief of Police

JVW:TCN:mrr
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SERIES NUMBER EFf FECYIVE DATE
601 2 May 26, 1972
SUBJECT: ’ « ] DISTRIBU TION
Preservation of Potentially A
Discoverable Material ORIGINATING UNIT
0GC

Recent court decisions establish for Government investigative agen-
cies, including this department, a duty to preserve all material which
constitutes, or might constitute, evidence, or might otherwise be
pertinent in a subsequent criminal judicial proceeding. The purpose of
this order is to establish guidelines for the preservaticn of all such
evidence, not presently required to be preserved pursuant to existing
departmental orders, which may be required to be produczd in such a pro=
ceeding. This order consigts of the following parts:

PART I Responsibilities and Procedures for Members of the
Department :

PART II Responsibilities and Procedures for Superviscry and
' Command Personnel

PART I
A. General.

In addition to materisls which are required to be preserved
pursuant to existing departmental orders, such as fingerprints preserved
by the Identification Branch, or items which are required to be turned
over to the Property Clerk and iisted on the property book, members of
the department shall preserve all potentially discoverable materisl, in-
cluding any such material which might prove favorable to an accus2d.

v

B. Definitions.

Potentially discoversble material includes, but is not neces-
sarily limited to, such items as tangible documents, reports, tapes,
transcripts of tapes, and photographs. The following are examples:

l. Any written statement made by a witness, defendant, or co-
defendant and signed or otherwise adopted or approved by him;

; 2. Any stenographic mechanical, electrical or other record-
ing, or transeription thereof, vwhich is a substantially verbatim recital
of an orel statement made by a prospective witness or defendant which is
- recorded contemporaneously with such oral statement;

3. Any notes taken by a member of the department which are 2
substantially verbatim recital of an oral statement made by a prospec-
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tive witness or defendant which are recorded contemporaneously with the
making of the oral statement;

L. Any results or reports of physical or mental examinations,
or of scientific or medical tests or experiments, made in connection
with a particiular case, or coples thereof, which are in the possession
of or have been turned over to a member of the department; members of the
department who request outside agencies to conduct any such tests shall
request that the results of such tests be turned over to the department,
and if they are, shall preserve such results in accordance with the terms
of this order; .

5. Any photographs, photograrh books, pavers, documents or
tangible objects vwhich are relevant to a particular case;

6. All other materials which reasonably may be expected to be
relevant in a criminal judicial proceeding. Any doubt ss to whether =a
particular item may be relevant and therefore preservable shall be re-
solved in favor of preservaticn pursuant to the terms of this order.

C. Procedures and Exvlanations.

1. All potentially discoverable material, not otherwise required
to be preserved according to existing departmental orders, shell be
maintained in an investigative Jjacket or case folder when practicable.
Each investigative jacket or case folder shall be preserved in a Secure
file cebinet.

2.  All potentially discoverable material, not otherwise required
to be preserved according to existing departmental orders, which cannot
practicably be maintained in an investigative jJacket or case folder (or
if no investigative jacket /r case folder exists) shall be placed in an
envelopa or other appropriate container. The container shall be logged
in a control book kept for the purvose. The entry in the book shall be
given a control number. This number shall be placed on the envelope or
container and shall dlso be noted in the investigative jacket or case
folder (if any) as a reminder that the material has been safeguerded.

The investigative jacket or case folder shall also indicate the location

of the container. The container shall then be turned over to the unit
administrative lieutenant who will maintain it in a secure file cablneL
kept for this purpose. «
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3. All potentially discoverable material required to be pre-
served pursuant to the terms of this order shall be preserved until the
particular criminal case to which the material may be relevant is finally
concluded. If no criminal jJudicial proceeding has been initiated, the
material shall be preserved for a period of three years from the date
such material was first obtained.

L. To ensure the integrity of investigative jackets and case
folders, potentially discoverable material which becomes part of an
investigative jJacket or case folder shall be preserved until the entire
investigative Jacket or case folder is disposed of.

5. This order is not intended to limit the use of potentially
discoverable material. This material may be used as necessary.

e.g. Photographs and photograph books may be used

for identification purposes as ocutlined in General
Order No. 304.7. This order anticipates that a

record of the photographs shown will be ypreserved

in an investigative jacket or case folder, and that
the photograph book will be preserved in an sppropriate
file cabinet.

6. This order does not anticipate that new or consolidated
facilities must be provided where existing facilities and proeedures
conform to the requirements of this order.

7. This order supplements any existing departmental orders not
inconsistent with the provizions herein. In cases of incons1stencies,
the provisions of this order shaal control.

Part II

Elgnental Commanders or Directors.

potentially discoverdble naterial is preserved in the manner prescribed
in paragraphs IC of this order so thet such naterial may be readily lo~
cated and produced 1f necessary.

VWit

e . Wilson
. , Chief of Police

JVW :KLC/GMA:m}
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L szRiEs NUMBE & EFFEC™1.E DATE
‘ 602 1 May 26, 1972
SUBLECT : DISTRIBUTION
, _ A
Automoblle Searches and Inventories SEETTETINS OnTT
' PDD

The purpose of this order 1s to establish the policy and procedures

governing searches and inventories of vehicles. This order consists
of the following part:

PART I Responsibilities and Procedures for Members of the
Department
PART 1
A. Searches.
A search is an examination of a person, place or thing with a
view toward discovery of weapons, contraband, instrumentalities of a
‘crime, or evidence. It is to be distinguished from an inventory. A
search of an automobile can be classified in one of the follovwing
categories:
Searchesa connected with an arreat.

Searches not connected with an arrest.

1. . Searches Connected With an Arrest.

"'a. No Probable Cause to Believe Evidence Is in the
Vehicle. S :

(1) Genersl) Rule.

If a full custody arrest is made of a subject
in a motor vehicle and the officer does not
have probable cause to believe that the ve-
"hicle contains fruits, instrumentalities,

\ contraband, or evidence of the crime for which

) he hus been arrested, only those areas which
are within the immediate control of the de-
fendant (the area from which the arrested
person might gain possession of weapons or de-
structible evidence) at the time of his arrest
may be searched incident to that arrest. The
search shall be conducted in the presence of
‘the ‘defendant. (The scope, time and place of
the search shall be governed by part I, para-
graphs Ala(2) end Ala(3) of this order).

(/'/'
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Fxamples of searcheg with no probable cause sre: _ e

(a) Carrying a Dangerous Wespon. An officer
making a routine traffic stop observesz a
pistol in the glove compartment which was
opened by the driver as he reached for his
automobile registration. The driver is
arrested for carrying a dangerous weapon.
Only those areas of the interior of the ve-
hicle within the driver's immediate control
at the time of his arrest should be searched
because there is no probable cause to be-
lieve there is other evidence of the offense
for which he was arrested in the vehicle.

(b) Mull Custody Traffic Arrest. An officer ar-
rests a driver of a vehicle for driving
after revocation. Before he is transported

" to & district station, those areas of the
vehicle within the immediate control of the
defendant at the time of his arrest should
be gsearched. However, areas beyoné his im-
mediate control should not be semrched be-
cause there is no probable cause to believe
that the vehicle contains fruits, instrumen-
talities, contraband, or evidence of the
offense of driving after revocation.

“(2) Scepe of the Search.

The arresting officer may search all areas of .

. the vehicle which are within the immediate
control of the defendant st the time of his
arrest, including those &reas from which he
might gain pessession of a weapon or destructible
evidence. If items discovered during his limited
search give the officer probable cause to believe
that fraits, instrumentalities, contraband, or
other evidence of a crime is in the vehicle,; then
those areas of the vehicle which could physically
contain such evidence shall be searched. An ex-
ample of the scope of the search is:

An officer arrests a driver of a vehicle fur driving
after revocation. A search under the driver's

seat, incident tc the arrest, reveals a bottlecap
cooker and syringe. The officer may nov sesrch
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the entire vehicle since there is probable cause
to believe that other implements of = crime may
be in areas of the vehicle beyond the immediate
controlt of the deferndant.

(3) Time and Place of the Search.

If a 111 custody arrest is made of a subject in
or near a vehicle and the officer does not have
probable cause to belizve that fruits, instrumen-
talities, contraband, or evidence of the crime
for which the arrest was made may be found in
that vehicle, the limited search of that vehicle
incident to the arrest shall be conducted at the
time and place of the arrest within the immediate
presence of the defendant.

(4) Plain and Open View Rule.

Nothing in this order should be construed to limit
the authority of an officer to seize any item ’
vhich he observes in plain and open view (including
items observed in plain view at night by meéans of
a flashlight) beyond the immediate control of e
subject, if the officer has probasble cause to be-
lieve that such item constitutes fruits, instru-
mentalities, ccontraband, or evidence of & crime.

(5) Non-Custodisl Arrests.

Traffic violators who are asked to accompany an.
officer to a district station (e.g., nonresident
traffic violators who commit moving violations)
and are not placed under full custody arrest shall
not be searched and their vehirles shall not be
searched unless an officer reasonadbly suspects the
violator to be armed, in which case the subject
may be frisked for wespons.

b. Probable Cause to Believe Evidence Is in the Vehicle.

(1) General Rule.

If & full custody arrest is made of a subject in
a motor wvehicle or of a subject in close proximity
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to a motor vehicle who has just departed froe or
is about to enter a vehicle, and the arresting
officer has probable cause to believe that the
vehicle contains either fruits f‘e.g., stolen
goods ), instrumentalities (e.g., tcols vused in

s burglary), contraband (e.g., narcotics, sawved-
off shotgun), or evidence (e.g., clotuing worn
by a robber) of the crime for which he was ar-
rested, the vehicle shall be searched. {The
scope, time and place of the search shall be
governed by part I, paragraphs Alb(2) and A1b(3)
of this order). Examples of probable cause
searches are:

(a) Vehicle Used in Robbery. An officer has
observed a vehicle described in a lookout
for & robbery holdup which occurred 1 hour
earlier, in which two men wearing ski masks
and carrying pistols obtalned ar undetermined
amount of money. After arresting the two
occupants of the vehicle, the entire venicle
shoula be searched at the scens of the ar-
rest since the officer has prolLable cause
10 believe that the money obtalined and the
pistols and ski masks used in the robbery
may be hidden in areas within and beyond the
immediate control of the suspects.

‘b, Sale of Narcotics From Vehicle. A plain-
clothes officer arrests a subject in or aewsr
8 vehicle. He has had th. subject under
observation for the previous hour for the
sale, from the vehicle, of narcotics to
{individuals vho approached the vehicle. All
areas of the vehicle should be searched since
the officer has probable cause to believe that
A supply of narcotics remains in other areas
of the vehicle, such as the trunk or glove
campartment .

Scope of the Search.

When an officer arreste a subject in or near a

~vehicle and he has probable cause to talieve that

vehicle contains fruits, Instrumentsli*iecs,
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contraband, or evidence of the crime for vwhich the
arrest was made, only those areas of the vehicle
wvhich could physically contain that evidence shall
be searched. Examples of the scope of the search
are: :

(a} Vehicle Used in Burglarv. An officer has
stopped a vehicle for a traffic spot check
and has been informed by the dispatcher that
the vehicle has been reported as being used
in a barglarv which occurred a few hours
earlier in which a portable television set
was stolen. Since it is generally known that
most burglaries are effected by means of
small tools, easily concealed, all areas of
the vehicie may be searched for such tools,
unless the officer has specific information
that entry was gained in a manner other than
by use of a small tool. In such a case, only
those areas of the vehicle which could phv-
sicallvy contain the vportable television set
or the object used to enter the premises mav
‘be searched because thev are the only areas for
vhich the officer has probable cause to be-
lieve that fruits, instrumentalities, or evi-
dence of the crime for which the arrest has
been made mayv be contained.

(b) Vehicle Containing lLarge Object Used in a
Homicide. A vehicle is stopped, pursuant to
a lookout, for & suspect wanted in connection
with & homicide in which the deceased was
struck with a tire iron which the assailant
was seen carrving toward the vehicle. The
officer should not search the locked glove

'+ compartment because the large object could

not be contained in such a small space. The
trunk, however, should be searched for the
object. If, however, there is some other
missing item of evidence (e.g., & bloodstained
glove of the suspect), the locked glove com-
partment may be searched if there is probable
cause to believe that the item is in the pos-
session of the suspect or in the wvehicle at
the time of the arrest. ‘

oo S
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Time and Place of Search.

The search of the vehicle shall be conducted as
soon as the prisoner is placed in secure custody.
and ordinarily at the scene of the arrest. It

is not necessary to keep the prisoner near the
vehicle during this type of search. In those
exceptional cases where it is not practical to
conduct a search of the autcmgblle at tlie scene
of “he arrest, the vehicle shall be removed to =
police facility or other area where the search
shall be conducted as soon as possible. In those
cases where the search is conducted at a place
other than the scene of the arrest, an officer
shall remain with the vehicle to ensure a con-
tinuous chain of custody prior to the search.
Examples of exceptional ceses where search may be
delayed are: '

(a) Keys to Locked Area not Available. When the
search of & locked trunk or glove compartment
of a vehicle is not possible at the scene of
the arrest because keys are not available,
the officer shall notify the Auto Theft Sec-
tion and request that a set of keys be sent
to the location to which the vehicle has been
teken. If keys are not available, instruc-
tions shall be obtained from the Property Di-
vision as to the method to be used in opening
the locked trunk or glove compartment. RNo
search warrant is required, but the search
shall be conducted as soon. as possible.

{(b) Hostile Crowd or Inclement Weather. When an
officer believes it would be sdvisable to
remove a vehicle from a publiec location
prior to searching it because a hostile crowd
has formed or because the weather is incle-
ment, the vehicle mey be taken to the nearest
police facility and searched promptly without
a warrant.

Search Warrant.

When an officer arrests a subject in or near a
vehicle and he has probable cause to believe that
the vehicle contains fruits, instrumentalities,

contraband, or evidence of the crime for which

the subject is arrested, all those areas of the
automobile vhich can contain such evidence zhall
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be searched without a search wvarrant. In those
exceptional cases vhere the search is-not com-
pleted at the scene of the arrest and the vehicle
iz removed to e police facility or other area, the
search shall be completed, as scon as possible,
wvithout a search warrant. In cases vhere there is
adequate time to obtain a search varrant prior to
the arrest of a subject in a vehicle, a warrant
shall be obtained for the search of the vehicle.
One example of the necessity for a search warrant
is:

Adequate Time to Obtain Search Warrant
Before Making Arrest in Vehicle. A subject
has been under surveillance for several days
because of the officer's suspicien that he is
selling stolen property from his vehicle. If
probable cause to arrest is gathered and the
decision is made to obtain an arrest warrant for
the subject, a search warrant for the vehicle
should also be obtained because there is ade-
quate time to do so.

2. Searches Not Connected with an Arrest.

General Rule. If an officer has probable cause to believe
that a parked, unoccupied vehicle, whether locked or unlocked, contains
fruits, inatrumentalities, contraband, or evidence of a crime, all those
aress of the wehicle which can contain such evidence shall be searched -
wvithout a search varrant if the vehicle appears to be in such operational
condition that it can be moved or easily rendered movable by minor repairs.
If, however, & vehicle does not appear to be movable and there is adequate
time in which to obtain a search warrant, such warrant shell be obtained
prior to entering the vehicle. One example of such a search is:

An officer has been informed by a citizen that he observed a
person place a saved-off shotgun in the trunk of a vehicle one-
half hour earlier. The citizen gives his name and address and ac-
companies the officer to the wvehicle, vhich appears to bde operationa‘
except for a flat rear tire. The officer may immediately search the
trunk of the vehicle without a search werrant because he has probable
cause to believe that the shotgun is in the trunk of the vehicle end
the vehicle may be easily rendered movable by a minor repair. If, -
however, the vehicle has been completely stripped, including the
vheels, the officer should obtain a search warrant. prlor to searching ;
the trunk of the vehicle.
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B. Inventories.

An inventory is an administrative process by wvhich items of
property are listed and secured. An inventory is not to be considered or
used as a substitute for a search. Automobiles coming into the custody of
the police department shall be classified for purposes of this paragraph
relating to inventories in one of the following five categories:

Seizures for purposgzs of forreifure.
Seizures as evidence.

Prisoner's property.

Traffic impoundments.

Fon-criminal impoundments.

The officer's right to inventory an automobile and the time and scope of
any such inventory depend upon the cstegory into which it is classified.

1.  Seizures for Purpcses of Forfeiture.

a. Narcotics. When an officer has probable cause to
believe that a vehicle has been used to transport
1llegally possessed narcotics, he shall take the ve-
hicle into custody and classify it as a seizure for

purpose of forfeiture only if both of the foliowing
conditions exist:

(1) A substantial smount of drugs is involved.

(2) The owner of the wehicle (not necessarily the
user of the vehicle) is a significant drug
violator.

No seizure under this peragraph shall be made without
approval of an official of the Narcotic Branch. If a
vehicle used to transport illegally possessed narcoties
cannot be seired under {his paragraph, it may not be
inventoried unless it can be classified and inventoried
under another section of part I, paragraph B of this
order. An example of seizures based on narcotics
violations is:

An officer stops an automobile and observes a
glassine envelope containing a small asiount of a
substance vhich he has reason to believe is heroin :
in plain and open viev on the floor boards. The ‘
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driver (who is the owner of the vehicle) is arrested
for illegal possesaisnn of narcotics. The officer
contacts an official of the Narcotics Brarch and is
informed that because the driver has no previous nar-
cotics record and the amount of narcotics seized is
not substantial, the vehicle may not be selzed for
purposes of forfeiture. It may be classified, hovever,
as prisoner's property pursuant to part I, paragraph
B3 of this ordsr and inventoried to the extent allowed
under the rules contained in that paragraph.

b. Gambling. When an officer has probable cause to be-
lieve that a vehicle is being or has been used to con-
duct illegal gambling activities, it may be seized
for purposes of forfeiture, irrespective of the age,
value, or condition of the wvehicle.

(1) Authorization. No seizure under this paragraph
shall be made without approval of an official of
the Gambling and Liquor Branch.

(2) Examples of Seizures for Purposes of Forfeiture
Based Upon Gambling Violations.

(a) Vehicle Used bv Numbers Runner. After sur-
velllance, officers develop probable cause to
believe that & person is & numbers runner and
that a vehicle which he owns or used has been
used to conduct the numbers operation. The of-
ficers obteained an arrest varrant and a
search warrant for hir venicle. When the of-
ficers execute the arrest wvarrant during one
of the runs, the defendant's vehicle may be
seized for purposes of forfeiture if such
seizure has been epproved by an official of
the Gambling and Liquor Branch.

(b) Arrest for Possession of a Numbers Slip. On
a routine traffic stop an officer observes in
the driver's wallet a single numbers slip and
arrests the driver for its possession. 1If the
evidence indicates that the driver was simply
a person who placed a numbers bet rather than
one vho was involved in conducting a gambling
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operation, the vehicle may not be seized for
purposes of forfeiture.

¢. National Firearms Act Violations. When an officer has
probable cause to believe that a vehicle has been used
to transport a firearm possessed illegally under the
National Pirearms Act (49 U.5.C. SS 781-788), he shall
follow the procedures contained in General Order No.
601.1 in determining whether the vehicle shall be seized
for purposes of forfeiture under the Act.

d. Procedure. An officer who seizes an automobile for
purposes of forfeiture shell completely inventory the
contents of the automobile immediately upon its ar-
rival at a police facility. The scope of that inventory
shall be limited by the rules provided in part I, paras-
graph B6 of this order. Upon completion of the inventory .
the officer shall obtain inatructions from an official
of either the Narcotic or Gambling and Liquor Branch or
from an agent of the Alcohol, Tobacco and Firearms Di-
vigion of the Internal Revenue Service, relating to
appropriate further processing of the vehicle.

2. Seizures as Evidence.

When an officer has probable causd to believe that s vehicle
iz a fruit, instrumentality, or evidence of & crime, he shall take the
vehicle into palice custody and shall classify it as a seizure as evidence

a. Examples of Seizures as Evidence.

(1) Homicide in an Automobile. A citizen is shot to
death in an automobile. After appropriate on-the-
scene processing by the Homicide Section, the ve-
hicle shall be seized as evidence because it is

evidence and, in addition, may contain evidence
of the offense.

(2} VYehicle Used in an Offense. Two days after a bank
robbery an officer locates an sautomobile which has
been described by witnesses as the getavay vehicle.
Whether or not an arrest has been made in the case,
the vehicle shall be seized as evidence because it
is an instrumentality of the offense of bank robbery.

NOTE: Although vheunever there is either a moving or a parking
traffic violation the vehicle involved is technically evidence ‘of
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that offense, vehicles shall not be seized as evidence simply because
they were involved in relatively minor traffic offenses. However,K if
a vehicle has some evidentiary value beyond the fact that it was used
to commit a minor traffic offense it shall be seized as evidence.

b. Procedure. An officer who seizes a vehicle as evidence
shall completely inventory the contents of the wehicle
irmediately upon its arrival at & police fecility, pro-
vided that such an inventory wili not damage or destroy
any evidence contained therein. The scope of that
inventory shell be limited by the rules provided in
part I, paragraph BS of this order.

2. Release of Vehicle. Vehicles seized as evidence sghall
not be released to any person until the appropriate
prosecutor has signed the proper release form indiec.ting
that the wvehicle is no longer needed as evidence. In
cases vhere a prosecutor is unavailable, and application
of this rule would result in hardship to an innocent
pariy, verbal authorization may be cbtained by telecphone
from an Assistant United States Attorney on emergency
duty for the month or fram any other available Assistant
United States Attorney.

3. P'dloner 's Property.

 When a person is arrested in an automobile which he owns or
has been suthorized to use and the vehicle cannot be classified under ,
part I, paragraph Bl or B2 of this order, that vehicle shall be classified
as prisoner's property. One example of prisoner's property is:

Robbery Suspect. A liquor store owner has been robbdbed
by a single assailant who fled on foot. Ten days after
the offense the defendant is srrested on & wyarrant in
sh amutomobile. Since there is no dasis for seizing
the automobile either as evidemee or for purposes of
forfeiture, the automobile shall be classified as
prisoner's property.

6. Dis&it!.on of Priaoner'l Property. A vehicle which .
is classified as pcriaoner s property shall be disposed
of in any lavful manner in vhich the pereon arrested
directs. In any cese vhere a prisoner requests that
his vehicle be lavfully parked on a public street, he
shall be required to indicate his request in writing.
An example of disposition of prisoner's property is:
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Robbesy Arrest. In the robbery example above,

the defendant is accompanied by his wife at the

time pf his arrest. If the defendant so requests,
. his wife shall be permitted to drive the vehicle

from thé scene of the arrest. If the defendant

is alone at the time of arrest and requests that

the vehicle be lawfully parked pending notifi-

cation of his wife, the request shalil be honored,

8o long as he indicates his request that the ve-

hicle bpe so parked in writing.

b. Initial Procedure. If a vehicle classified as
prisoner''s property is disposed of so that it is
not taken to a police facility, it shall not be in-
ventoried in any way. If it is necessary to take
such a veliicle into police custody, the wvehicle shall

be taken to a police facility or to a location in
front of or near a police facility. TImmediately

upon arrival at the police facility the arresting
officer shall remove from the passenger compartment

of the vehlcle any personal property which can easily
be seen fy dum outslde the vehicle and which reasonably
has a valuir 1w excess of $25. Af'ter removing such
property, if any, the officer shall make sure that the
vindows are rolled up and the doors and trunk are
locked.. Amny property so removed shall be brought into
the police facility and appropriaie entries and returns
made in sctordance with General Order No. 601.1. No
other inventory or search of the vehicle shall be made
at this time.

¢. Procedure After 24 Hours. If a person suthorized by the
prisoner or the prisoner himself, upon his release, does
not claim the wvehicle within 24 hours of the time that

. the prisoner was arrested, a complete inventory of the

contents ©i’ the automobile shall be made by the arrest-
ing officer or an officer designated by an officiasl.
The scope of that inventory shall be limited by the
rules provided in part I, paragraph B6 of this order.

k. Traffic Impoundments.

Or*- thoee vehicles vhich, pursuant to section 91 of the
D C. Traffic and Motor Vehicl:: Regulations, are taken into police custody
and placed on police departmerit property or at a location in front .of or
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near a police feacility shall be classified as "traffic impoundments.” Ve-
hicles classified as traffic impoundments shall be inventoried onlv.in ac-
cordance with part I, paragraphs Bid and Bhe of this order. Tf a vehicle

is not placed on police department property or near a police facility, it is
not a treffic impoundment and shall not be inventoried or searched in

any way.

a. Non-impounded Vehicles. Except as provided in part I,
paragraph Bic below, whenever an officer causes &
vehicle to be moved pursuant to the traffic regulations,
the vehicle shall, if possible, be moved to a location
on a public street as close to the original location as
possible, consistent with prevailing traffic conditiors.

b. Procedure in Non-impoundment Situations. Vehicles
moved but not taken to a police fscility or to a lo-
cation in front of or near a police facility shall
not be classified as traffic impoundments and shall
not be inventoried or searched in any way. However,
the officer who caused the automobile to be moved shal’
make sure that the windows of the automobile are rolle:
up and, if possible; the trunk and doors are locked
before he leaves the vehicle., In all cases where a
vehicle is moved without the knowledge of the owner,
the Teletype Branch shall be notified in accordance
with General Order No. 601.1. An example of & non-
impoundment situation is:

Tllegal Parking on Main Arteries During Rush Hour.
Illegally parked vehicles are disrupting the flow
of traffic on & main artery during rush hour. The
vehicles should be moved to a loeation as close to
the original location as possible, consistent with
prevailing traffic conditions. The vehicle shall
not be inventoried or searched in any way.

c. Impoundments in Exceptional Circumstances. Only in
exceptional circumstances shall the wvehicle be im-
pounded for traffic violations and taken to police
property or to a location in front of or near a police
facility. Examples of exceptional circumstances are:

(1) large Amounts of Personal Property in Plain View
Within the Automobile. A vehicle is unlawfully
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parked on Constitution Avenue during rush hour.
Large amounts of clothing and a number of suitcases
are in plain view on the back seat of the automo-
bile. In order to protect the citizen's prorerty,
the automobile shall be impounded and towed to a
police facilitv or to a location in front of or
near a police facility.

(2) Outstanding Traffic Warrants. A wvehicle is unlaw-
fully parked in front of a fire hydrant. A WALES
check discloses that there is a traffic arrest
warrant outstanding for the registered owner in
addition to 10 unpaid traffic tickets. The ve-
hicle shall be impounded and taken to a police
facility or to a location in front of or near the
police facility. The wehicle shall not be released
to the citizen until collateral in the appropriate
amount for the outstanding and present violations
is posted,

In these circumstances, the wvehicle may also
be immobilized by use of a bhoot or other immobi-
lizing device. 1f a wehicle is immobilized, rather
than impounded and brought to a police facility,
the wvehicle shall not be inventoried in any wav.

Procedure in Impoundment Situations Upon Arrival at
Police Facility. Immediately upon arrival at the
police facility, the impounding officer shall remove
from the passenger compartment of the vehicle any
personal property which can easily be sec: from out-
side the wehicle and which reasonably has 'a value in
excess of $25, After removing such property, if any,
the officer shall make sure that the windows are rvolled
up and, if possible, that the doors and trumk are
locked. Any property so removed shall be brought into
the police facility and appropriate entries and returns
made in accordance with General Order No. 601.1. No
other inventory or search of the wvehicle shall be made
at this time. An example of an impoundment situation
upon arrival at a police facility is:

Large Amounts of Personal Property in Plain View
Within the Automobile. In the example above re-
lating to large amounts of clothing and suitcases
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within the automobile, the officer shall remove the
tlothing and suitcases from the automobile immediatel
upon arrival at the police facility. He shall not
examine the glove compartment, search under the seat,
or make any other search at this time. The windows -
shall then be rolled up and the wvehicle locked. Ap-
priate entries and wetumns shall be made in accord--
ance with General Order No., 601,1.

e. Procedure in Impoundment Situations After 24 Hours., 3f
a vehicle which has been impounded is not claimed by the
registered owner or a persan authorized by the registered
owner within 24 hours of the time that the wvehicle was
impounded, a complete inventory of the contents of the
automobile shall he made by the impoumding officer or
an officer desiginated by an official. The scope of that
inventory shall he limited by the rules provided in part
i, paragraph B6 of this order,

=4

5. Non-Criminal Impoundments.

When an officer takes a wehicle into police custody because
there is reason to believe that it is abandoned, part of the estate of a
deceasecd parson, property of an insane person or a person taken to the
+ygpital, or property turned over to the police at the scene of a fire
or disaster, he shall classify it as a non-criminal impoundment.

Procedure. Since the wvehicle may be in police custody for an
uidetermined period of time, an officer who impounds a vehicle as
a non-criminal impoundment shall completely inventory the vehicle
immediately upon its arrival at a police facility. The scope of
that inventory shall be limited by the rules provided in part I,
paragraph B6 of this order.

6. Scope of Inventory.

Whenever an officer has a right to inv%mtory a vehicle pur-~
suant to this order, the officer shall examine the passenger compartment,
the glove compartment, whether or not locked, and the trunk, whether or
not locked. Any items of personal property which reasonably have a value
in excess of $25 shall be removed from the wvehicle and placed in secure
custody. All items so removed shall be listed and recorded on a property
return as provided in General Order No. 601.1." Any container such as
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boxes or sultcases found within the wvehicle shall be opened and any item h
of personal property found in such containers which reasonablv has a .
value in excess of $25 shall be listed -and recorded separately. Immediatel
upon completion of the inventory, the officer shall make sure that the
windows are rolled up and the doors and the trunk are locked.

‘ N idto—
er V. Wilson
Chief of Police

JVW:m]
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A review of cases presented to the United States Xttorney's
Office during the last nine months indicates that a large number of
weapons prosecutions have been no papered or nolle proissed. 1In some
of these cages, the unsuccessful prosecutica was the result of in-
sufficient and inadequate preparation of prosecution reports. Other
cases indicate that the original arrests should not have been made
because 211 the elements of the particular offense werszs not present.
The purpose of this circular is to stress the need for including in
prosecution reports all the facts and circumstances which support
each required element of any weapons offense. Additionally, each
particular weapons offense under the D.C. Code will be analyzed and
necessary elements will be outlined. No arrest for a weapons offense,
or for any criminal offense, should be made unless the arresting
offficer can articulate specific facts which support each required
elament of the offense. No case should be brought to the United
States Attorney for papering unless those specific facts, supporting
each required element of the offense, are contained in the prosecu-
tion report. '

1. D.C. Code § 22-3204 (1967) -- Carrying a dangerous weapon
or carrying a pistol without a license. This is the most difficult
of the weapons statutes to apply correctly in the field because it
contains many elements; all of which must be present to support a
successful prosecution. The statute provides:

No person shall within the District of Columbia carry
either openly or concealed on or about his person,

except in his dwelling house or place of business or

on other land possessed by him, a pistol without a license
therefor issued as hereinafter provided, or any deadly

or dangerous weapon capable of being so concealed.

(Second sentence relating to punishment omitted].

The statute pertaihs to two categories of weapons: '"pistols”
and "other dangerous weapons."” That part of the statute dealing with
pistols is discussed first:

A. Carrying a pistol without a license (CPWL) -- requited
elements: '

R
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Carrying. The person to be charged must carry the pistol,

as that term is herein defined. The carrying element is
satisfied if a person physically carries the pistol on his
person or if it is contained in gsome object, such as a
purse, which he is carrying. Also, the carrying require-
ment is satisfied if the pistol is in such proximity to

a person as to be within his convenient access or reach,
80 long as he knows of its presence. For example, it is
sufficient if a person is operating a motor vehicle and
knows that a pistol is located under the operator's seat
or in the glove compartment. Either type of "carrying"
satisfied the requirement of the gtatute.

A frequent problem in connection with the CPWL statute
occcurs in cases where a pistol is found in an automobile
occupied by more than one person. W%hen one of the occu-
pants has physically carried the pistol, as defined above,
he alone should be charged with CPWL, since the other
occupants cannot also physically carry that pistol. On
the other hand, when none of the occupants actually
carried the weapon, in order to support a valid charge
under the statute the arresting officer must be able to
articulate facts -- and must incorporate those facts in
his prosecution report -- demonstrating that the weapon
was within the convenient access or reach of each person
charged, and that each person charged knew of the
presence of the weapon. ' In a situation where a pistol is
recovered in a vehicle, unless possession of the pistol
is clearly established or admitted, all individuals in
the vehicle reasonably having access to the weapon may be
charged and each such charge will ordinarily be papered
by the United States Attorney's Office.

Members of the Force are reminded of the provisions of
General Order No. 60l1.1, Part I, Section Q, which require
all recovered firearms to be processed for latent finger-
prints. Although that order provides that such

processing is to be accomplished by the Firearms Identifi-
cation Section, it is proper for weapons recovered in most
of the cases covered by this circular to be processed by
appropriately trained Crime Scene Search Officers.

Intent. There is no requirement that the weapon be carried
with the specific intent to use it unlawfully against
another person, or that it be so used. The fact that a
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person knowingly carried the pistol is sufficient,

Dangerousness. The weapon must be dangerous. The
statute prohibits carrying of a deadly or dangerous
weapon. Por purposes of the pistol prohibition,; there-
fore, the weapon must be capable of firing bullets

at the time it is recovered. Thus, the pistol must be
test fired and a certificate to that effect mmst be
obtained. Because of this requirement carrying the
following weapons is not a violation of this statute:

a. blank guns
‘b. starter pistols

c. toy guns
4. antique pistols unsuitable for use as fire-
arms

¢. pellet guns, except those that are clearly
dangerous in that they can expel projectiles
with great force over extended distances

f. gas quns

g. pistol replicas

h. any other inoperable pistols

Possession of any of these listed weapons with intent
to use unlawfully, may constitute a violation of

D.C. Code # 22-3214 (1967) (discussed below), but
may not be the basis of a valid charge under sectiocn
3204. '

Capability of being concealed. The statute does not
require that the weapon be concsaled; it need only be
of such a size that it is "capable of being concealed."
Naturally, all operable pistols and other reasonably

small weapons meet this requirement. Unaltered shot-"'

gqung or rifles, however, do mwot unless they are
in fact concealed under a coat '‘or in some other manner.

Licensing. It is not a violation of the CPWL statute
if the carrier is licensed to carry a pistol. There-
fores, a certificate that the person charged was rnot
licensed to carry a pistol in the District of Columbia
must be cbtained. A license is not the same as a
registration certificate. Ewven if a pistol is properly
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registered, it may not be carried outside the carrier's
home or place of business unless he is licensed by the
Chief of Police. There are very few such licenses in
existence at the present time. '

B. Carrying a dangerous weapon (CDW) weapcns other than operable
pistols -- required elements: '

1. Carrying. In order to be charged, a person must "carry"
(as that term is described in the preceding section) a
dangerous weapon.

2. Intent. The fact that a person knowingly carried the
weapon, as described in the preceding gection, is
sufficient. There is no specific intent requirement.

3. Dangerousness. The weapon must be dangerous. An oper-
able pistol is necessarily a dangerous weapon. Other
weapons may or may not be considered dangerous depending
on the circumstances which existed at the time the
"weapon" was carried. Knives, for example are not neces-
sarily dangerous weapons and may be lawfully carried tools.
The carrying of a knife, without more, is not a violation
of the CIW statute, If an officer charges CDW for the
carrying of a knife, razor blade, or other similar item,
he must be able to articulate, and his prosecution report
must contain, facts demonstrating the circumstances under
which the officer classified the device as a "dangerous
weapon." Some circumstances which may tend to show the
required element of danger are:

a. time and place (e.g., late hours in known high
crime areas).

b, alteration of the item (e.g., a hawk-billed linoleum
knife ig not normally a dangerous weapon; but if it
has been altered to open 270 degrees, it may, if
other factors are present, constitute a dangerous
weapon) .

c. actions of defendant in connection with, or state-
ments concerning, his carrying of the weapon (e.qg.,
a person carrying a steak knife in his pocket, with-
out more, has not violated the CDW statute; but if
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that person brandishes the knife, or makes state-
ments to witnesses that he intends to use it in
an unlawful manner, his actions nay fall withxn
this statute and others).

In short, officers must be aware that the mere "car-
rying" of an item which has some reasonable utility
other than as a weapon is not a violation of the CDW
statute, and should not be charged, unless the car-
rying is accompanied by a set of circumstances which the
officer can articulate tending to show danger.

4. Capability of being concealed. The weapoh must be
capable of being concealed (as described in *the
preceding section).

C. Exceptions (applicable to both CPWL and CDW).

1. Home or place of business. No person can be charged
with a violation of section 3204 occurring in his
home, place of business or on other land possessed
by him. 3 person is allowed to carry, either con-
cealed or not, weapons falling within the statute,
including operable pistols, within these protected
places. ‘

However, a person's place of employment is not neces-
sarily a “"place of business" for purposes of the
exception. Employees of offices, stores and factories

do not have a place of business under this statute

and are in violation of the section if they carry danger-
ous weapons therein. An owner or manager may carry a
dangerous weapon at his place of business; his employees
may not, except that one person who is specifically
designated by the owmer or manager to -carry a weapon dur~
ing his absence from the business may do so.

2. Occupation. The provigions of section 3204 do not apply
to marshals, sheriffs, prison or jail wardens, or their
deputies, policemen or other duly appointed law enforce-
ment officers whether or not on duty. They also.do not
apply to members of the Army, Navy, or Marine Corps
of the United States or of the National Guard or.
Organized Reserves when on duty. ‘
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Uniformed members of the General Services Administration
PFederal Protective Service and General Services Admini-
stration Guards are not law enforcement officers. They
may, howsver, be authorized to carry a weapon while on
duty on Federal property. All other building guards,
private detectives, members of the police reserve corps,
etc., are not law enforcement officers and are pro-
hibited from carrying a weapon unless licensed by

the Chief of Police pursuant to D.C. Code # 22-3206
(1967) or commissioned as a special police officer pur-
suant to D.C. Code # 4-115 (1367).

- Commissioned special police officers are permitted to
carry a waapon only at their place of duty, between two
separate places of duty if so assigned, or to and from
home if the individual does not deviate and he has been
assigned two or more places of duty.

Non-uniformed General Service Adminigtration investigators
may be authorized to carry a weapon when on duty or when
on a duty-connected travel status.

II. D.C. Code # 22-3214(a) (1967) -- Possession of Certain Dangerous
Weapons. This is the simplest of the weapons sections. It is a
straight possession statute, and simple possession of any of the items
named below is sufficient to justify a charge under the section. The
statute provides in part:

. .No. person shall within the District of Columbia possess
ary machine gun, sawed-off shotgun, or any instrument or
weapon of the kind commonly known as a blackjack, sling
shot, sand club, sandbag, switchblade knife, or metal
knuckles, nor any instrument, attachment, or appliance for
causing the firing of any firearm to be silent or intended
to lessen or muffle the noise of the firing of any firearms .

The remainder of the statute lists perscns who are exempt from
its provisions. Unless he falls within one of these named
sxceptions, anyone possessing any of the named items under any
circumstances anywhare may be charged with a viclation of this
section. No special or specific intent is necessary.

The only word »f caution concerns the element of "pozsession.”

b
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The term "possession" under this statute is somewhat
broader than the term "carrying” as used in cases
arising under section 22-3204. Possession may be ¢ither
"actual” or "constructive." A person is in actual :
possession of a weapon if he carries it physicaliy on his
person or if it is contained in some object, such as a’’
brief case, which he is carrying. A person is in "con-
structive” possession of a weapon if he is in & position
to exercise reascnably immediate control over it. Since
"possession” is broader than "carrying," a person may be
charged with possession of a sawed-off shotqun under this

- section even if the weapon is contained in the locked
trunk of his automobile; on the other hand; no charge under
section 22-3204 would be valid for a pistol contained in

a locked trunk, since that section is narrower and the

pintol, not being immediately accessible to the operator,
cannot be said to be "carried."

In all the weapons statutes discussed in this ¢ircular
axcept section 22-3204 (CPWL and CDW), the controlling
elemant is the broader concept of "possession." Only in
cases in which either CPWL or CDW is charged must the officer
be able to testify that the person charged either directly
carried the weapon or "carried” it in such a vay that it

was immediately accessible to him.

III. D.C. Code § 22-3203 (1967) -- Unlavfnl‘possession of a
pistol. ‘

Under this statute certain classes of persons are prohibited
from possession of a pistol under any circumstarices anywhere. As
to those persons, section 3203 is a straight possession statute,
and simple possession of a pistol, without more, constitutes a
violation of the section. The prohibited classes of persons are:

1. Druq addicts

2. Persons previously convictad anyvhere cf a felony

3., Persons previously convicted of wiolation of D.C.
Code # 22-2701 (1967) (soliciting for purposes of

prostitution) and 8 22-2722 (1967) (keeping a bawdy

or disorderly house).

4, Persons previously convicted of any of the D.C. Code
weapons sections, D.C. Code 8§ 22-3201-16 (1967).
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It should be remembered that the exceptions relating to home
and place of business contained in section 3204 do not apply to
section 3203. Drug addicts or previously convicted felons, for example,
are guilty under this section even if such persons possess piltoll in
their ho-en or places of business. )

"IV. D.C, Code § 22-3214(b) (1967) -- Possession of certain weapons
with intent to use unlawfully against another. This weapons statute
specifically requires more than simple knowing possession of a
dangerous weapon. Also required as a necessary element of the offanse,
in addition to knowing possession, is the specific intent to use the
possessed weapon unlawfully against another person. Simple knowing
possession of one of the named weapons in this statute, without more,
is not sufficient for either arrest or conviction. The statute provides:

No person shall within the District of Columbia possess, with
intent to use unlawfully against another, an imitation pistol,
or a dagger, dirk, razor, stiletto, or knife with a blade
longer than three inches, or other dangercus weapon.

An officer making an arrest under this section must be
prepared to state facts which show (1) that the offender "possessed"
one of the named weapons, or an "other dangerous weapon”, and (2)
that when he possessed the weapon he committed certain acts or stated
certain words which indicate that at that time he had the specific
intant to use that weapon in an unlawful manner against another person.

Many objects, not necessarily dangerous, can become so if they
are possessed in such a manner as to indicate an intentior to be used
unlawfully. Where the officer can state facts indicating such use or
intent, the normally non-dangerous object can become an "other dangercus
weapon"” within the meaning of this statute. A knife with a blade of
less than three inches, a broken bottle or a sharp tool used normally
for lawful purposes can be “"dangerous weapons" under: “the statute if
accompanied by acts or words which show the required intent. For example,
a carpenter may lawfully possess a screwdriver. If he uses the screw-
driver to attack another person, however, the screwdriver becomes a

dangerous weapon and the possesser has violated this section and may be
" charged.

As stated abeove, an officer making an azrest under this section
must include in his prosecution repcrt, and wmust be prepared to state,
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facts which show (1) either that the possessed weapon was one of thie
named weapons or the circumstances which made him conclude that the -
possessed object was an "other dangerous weapon" and (2) an intant by
the poasesser to use the weapon unlawfully against another person.

of Police
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SERIES. NUMBER EFFECTIVE DATE
: 1 304 10 July 1, 1973
SUBJECT: ) QISTRIBUTIGN 77 5w
‘Police~-Citizen Contacts, Stops, Frisks, A
" and Motor Vehicle Soot Checks OMGWAB?EUNH

" The purpose of this order is to establish policies and procedures
of this department governing police-citizen "contacts,'' stops, frisks,
and motor vehicle spot checks. Policies and procedures concerning
arrests and searches connected with arrests are not covered. This
order is intended to promote public safety and to safepguard members
"of the department from injury, while insuring that invasions of
‘personal privacy of members of the puhlic will be held to a minimum.
This order consists of the following part:

PART 1 = Responsibilities and Proceduvres for Members of the
Department

PART 1

A. Contacts.

Conduct by an officer which places him in face-to-face
communication with an individual under circumstances in which the
individual is free to leave if he wishes 1s considered a “'econtact.”
Contacts may be initiated bv an officer when he reasonahly believes

that investipation of a situation is justified. The standard for a

police-citizen contact is not ‘‘probable cause,”’ ‘'reasonable susnicion,

or any other specific indication of criminal activity.
1. Initiating a Contact.

An officer may initiate a contact with a person in any
place in which the officer has a right to be. It is difficult to
define precisely such places. Generallv, they may include: (1) areas
of government-owned or possessed propertv normally open to members
~of-the public; (2) places intended for public use, or normally exposed
te mublic view: (3) places to which the officer has been admitted
with the consent of the person empowered to give such consent;

"(4) places to which the officer may be admitted pursuant to a court
order (such as an arrest or search warrant): (5) places where the
circumstances require an immediate law enforcement presence to
protect life, well-being, or proverty: and (6) places in which the
officer may effect a lawful warrantless arrest.

‘hféf 2. Conduct of Contacts.
- Persons ''contacted'' may not be detained apainst their
will or frisked. Theyv may not be required to answer the officer’'s

P-790
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duestions or in any way resnond to the officer if they choose not to do
so. The officer may not use force or coercion to attemnt to reqnire
citizens to stor or resnond. If thev refuse to coonerate, thev must be
permitted to po on thefr way‘ however, if it seems anpronriate under the -
circumstances, thev mav be kept under surveillance. Since a contact 1is
gggva stop or an arrest and the person- contacted mav be innocent of
wrongdoing of anvy kind, officers should take special care to act in as
restrained and courteous manner as possibhle.

B. Stops.

A "ston” 1s the temncrary detention of a person for the nurpose
of determinine whether probahle cause exists to arrest that person., A stop
occurs whenever an officer uses his authoritv to comrpel a person to halt,
or to keep him in a certain place, or to require him to perform some act
(such as walking to a nearty location where the of ficer can use a radio,
telephone)or call hox)., If a person is under a reasonahle imnression that
he is not free to leave the officer's presence, a ''stor' has occurred.

If an officer reasonshly suspects that a persen has committed,
is committing, or ia about toncommit any crime, he has the authority to
stop and detain that person for the purnose of determining whether or not
probable cause exists to arrest that person, The officer mav exercise
that authority in any nlace in which he has a rirht to be as such rlaces
are defined in part I, parapranh Al of this order.

2. Reasonable Suspicion.

The term "reasonahle susricion’ 1is not canahle of nrecise
definition: it is more than a hunch or mere speculation on the part of the
officer, hut less than the nrobahle cause necessary for arrest. Reasonable’
suspicion is a combination of srecific and articulable facts, together with
‘reasonahle Inferences from those facts, which, in light of the officer's
experience, would justifv a reasonahle officer in believine that the persnn
stooped had committed, was committine, or was abnul to commit a crirminal
act.’

The following list contains some of the fartors which mav he
-congidered in determining whether ''reasonahle susnicion“ exists:

a. Dern’ned Persnn's Appearance: TDoes he penerallv fir the
descrintion of a perascn wanted for a known offengs?
Noes ‘he annear to be suffering from a recent infurv, or
te be under the influence of alcohn] drugs, nr other
intox{cant? )

b. Detainod Person's Actions' Is he runninp avav from an
actual or pnseihle crime scene? Ys he otherwise hehavine
in a manner indicatinp nossible cririnal conduct? Tf sn,
in what wav? Were incriminatiner statemente ar con-
versations overhpard’ Is he accompanfer be rnwnﬂninnq
who themselves are reaqnnAHYV susnicious 7 '
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c. Prior Rnowledge: Does the officer know if the person
has an arrest or conviction record, or is otherwise
reasonably believed to have committed a serious
offense? If so, is it for an offense similar to the
one that is suspected to have just occurred, or
about to be cowmitted?

d. Demeanor During a Contact:.- If the person responds to
inquiries during & contact, does he give evasive,
suspicious, - or incriminating replies? 1Is he excessively
nervous during the contact?

e. Area of the Stop: 1Is the person near the area of a known
offense soon after its commission? 1Is the area known
for criminal activity, particularly for the kind of
crime the person is believed to have committed, be
committing, or be about to commit?

f. Time of Day: 1Is it a very late hour? Is it usual for
persons to be in the area at chat time? 1Is it the time
of day during which criminal activity of the kind
suspected usually occurs?

g. Police Training and Experience: Does the person's conduct
resemble the pattern or modus operandi generally followed
in particular criminal offenses? Does the investigating
officer have experience in dealing with the particular
kind of criminal activity being investigated?

h. Source of Information: If the officer relies on
information supplied by anether person, what kind of
person was involved? Was he a regular informant, a
witness, or a victim of a ¢rime? 1Ie he known by the
officer? Does the officer reasonably believe him to.
be reliable? Was any of the information obtained
corroborated by the officer?

3. Citing Justification for Stop.

Every officer conducting a stop must be prepared to cite the’
particular factors which supported his determination that ''reasonable
suspicion' was present. The record of the stop made pursuant to part I,
paragraph E of this order, shall contain all factors relied on, whether
or not they are specifically described in part I, paragraph B2.

Example 1: "In the early morning hours, an officer on
patrol receives 4 broadcast that a homicide has just
occurred at a stated location. A general physical
description of the suspect is given, aund he is said
to be wearing: a dark jacket, Soon afterwards in the

vicinity of the homicide the officer observes a man
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generally fitting the broadcast physical description, ‘ ‘
e but not wearing a dark jacket. The officer stops the
man. This is a proper stop and the officer's ''reasonable
suspicion' is justified, based on the person's appearance,
the area of the stop, and the type of crime under investigation.

Example 2: The police receive an anonymous tip that a named
person is selling narcotics from his arartment in a specific
building. The apartment manager confirms that the person
resides there, Officers then occupy an apartment directly
across the hall from the suspect, and observe a man previously
arreated for a narcotics violation enter the apartment, When
he exits shortly thereafter, officers "stop' him. Although
probable cause to arrest and consequently to search does not
exist, the “stop'" is lawful because the officers’' ''reasonable
suspicion' 1s justified as a result of the informant's tip

and subsequent observation of suspicious, partially corroborating
circumstances. ,

4, Police Conduct During a Stop.

Proper justification for a stop does not permit unreasonable
conduct during the stop. In determining whether a ''stop” is reasonable and
therefore lawful, every phase of the stop and subsequent detention will be
considered and therefore must be conducted in a reasonable manner.

a. Duration of a Stop: A person stopped pursuant to this
order may be detained at or near the scene of the step
for a reasonable time not to exceed ten minutes.

Officers shall detain a person only for the length of
time (not to exceed ten minutes) necessary to obtain or
verify the person's identification, or to obtain an
account of thwe person’s presence or conduct, or & report
of the offense, or otherwise determine if the person
ghould be arrested.

b. Explanation to Detained Person: Officers shall act with
as much restraint and courtesy as possible under the
‘circumstances. The officer shall identify himself as a
law enforcement officer as soon as practicable after
making the stop. At some point during the stop the
officer shall, in every case, give the person an
explanation of the purpose of the stop. The explanation
need not be lengthy. The record of the stop made pursuant
to part 1, paragraph E of this order, shall briefly note
the fact that the officer gave the person an explanation
for the stop, and the nature of that explanation.

c. Riphts of Netained Person: The officer may direct questioné
to the detained persan for the purpose of obtainine his
name, address, and an explanation of his presence ‘
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and conduct. The detained person shall not be com-
pelled to answer questions, or to produge identification
documents for examination by the officer.

d.  Effect of Refusal to Cooperate: Neither refusal to
answer questions or to produce identification by-itself
establishes probable cause to arrest, but such refusal
may be considered along with other factors as an element
contributing to probable cause if under the circumstances
an innocent person could reasonably be expected not to
refuse.

5. Effecting a Stop and Detention.

Officers shall use the least coercive means necessary under
the circumstances to effect a stop and to detain a versen. The least
coercive meaneg, devending on the circumstances, may be a verbal request,
an order, or the use of physical force.

6. Use of Physical Force.

An officer may use only such force as is reagonably necessary
to carry out the authority granted by this order. The amount of force to
effect a stop and detention shall not, however, be such that it could
cause death or serious bodily harm to the person stopped or detained.

This means that an officer may not use his service revolver, mace or
baton to effect a stop and detention. 1If the officer is attacked or
circumstances exist that create. probable cause to arrest, the officer
may use the amount of force necessary to defend himself or effect an '
arrest.

7. Stopping Witnnsses Near the Scene of a Crime.

An officer who has probable cause to believe that any felony
or misdemeanor involving danger to peivsons or property has just been
committed and who has a reasonable belief that a person observed near the
scene of such offense may have knowledge of value to the investigation of
the offense may order that person to ston. The primary purpose of the
brief stop authorized by this section is the obtaining of the witness'
identification so that he may later be contacted by the officer’'s agency
or the prosecutor {More extensive interviews with willing witnesses are,
of course, authorized under the 'contact' sections of this order.).
Officers shall use only the minimum ‘amount of force necessary to ston a
potential witness in order to obtain such identification; the amount of
force shall not be such that it could cause death or serious bodilv .

injury{_
C.: Frisks.

A frisk is a limited protective search for conceal{d weapons
or dangerous instruments. Usually, it occurs during a "stop” and '
congists of a pat-down of the individual's clothing desiened to determine

-




the ptésence of weapons and other dangerous objects.

1. Basis for a Frisk.

An officer may frisk a person (male or female) whom he has
stopped if he reasonably suspects that the person is carrying a concealed
weapon or dangerous instrument and that a-frisk is necessary to protect
himself or others. The frisk may be conducted at any time during the
stop, so long as the necessary ''reasonable suspicion' has appeared.

2, Reasonable Suspicion to Support a Frisk.

"Reasongble suspicion’ to support a frisk is more than a vague
_hunch and lees than probable cause. TIf & reasonably prudent law enforcement
officer under the circumstances would be warranted in believing his safety
or that of wther persons in the vicinity 1s in danger because the individual
may be carrying a weapon or dangerous instrument, a frisk is justified.

The following list contains some of the factors which may be
congidered in determining whether reasonable suspicion to support a frisk
exists:

a. Person's Appearance: Do his clothes bulge in a marner
suggesting the presence of any object capable of inflicting
injury? Do other physical characteristics, like demeanor,
guggest the possibility that he may be carrying a weapon?

b. Person's Actions: Has he made a furtive movement, as if to
hide a weapon, as he was approached? 1Is he nervous during
the course of the stop? Are his words or actions threatening?

c. Prior Knowledge: Does the officer know if the person has
an arrest or conviction record for weapons or other
potentially violent offenses? Does the person have a
reputation in the community for carrying weapons or for
assaultive behavior?

d. Location of Incident: 1Is the area known for criminal
activity--is it a "high crime" area? 1Is it so isolated
that witnesses to an attack on the officer would be
unlikely?

e. Time of Day: 1Is the incident taking place at night?
‘ In the officer's judgment will darkness make an attack
more likely, or more difficult to defend? ™

f. Police Purpose: Does the officer suspect that the person
stopped may have been involved--or be about to become
involved--in a serious and violent offense? An armed
of fense?
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g. Companions: Has the officer stopped a number of people
- ‘at the same time? Has a frisk of a companion of the -
suspect revealed a weapon? Does the officer have
sufficient immediately available assistance with regard
to the number of subjects he has stopped?

3. gi;ingzgustification for Frisk.

Every cfficer conducting a frisk must be prepared to cite
the specific factors which supported his determination that ‘''reasonable
guspicion” to support a frigsk was present. The record of the frisk
required pursuant tc part I, paragraph E, shall contain all factors
relied on, whether or not they are specifically described in part 1,
paragraph C2. '

4, Frisk Proceduré.,

A frisk authorized under this order shall be limited to the
seeking of possible weapons or dangerous instruments. The authority to
frisk shall not be used to conduct full searches desigined to produce
evidence or other incriminating msterial. Full searches of persons
conducted without adequate probable cause to arrest are illegal and are
specifically prohibited by this order.

a. If the person is carrying an item immediately
separable from his person, such as a purse,
shopping bag, or briefcase, it shall be taken from
him. The officer shall not search inside the object,
however, but shalil place it at a safe distance out
of the pérson's reach for the duration of the detention.
If during the detention something occurs which makes
the officer reasonably suspect the possibility of
harm should he return an unsearched item without
first inspecting it, he may briefly inspect the
contents in order to determine if the item contains
a weapon or other dangerous object. The officer must
be able to articulate the factors on which he relied
in inspecting the contents of the item, and shall note
sucli factors on the record of the frisk required by
part 1, paragraph E.

b. The officer shall begin the frisk at the area of
the perason's body or clothing most likely to contain
a concealed weapon or dangerous instrument and shall
1limit the frisk to a pat-down. Outer clothing, such
as overcoats and jackets, may be opened to allow a
pat-down directly on shirts and trousers, provided
that the initial frisk of the outer clothing precludes
a sufficient patting-down to determine adequately 1f a
weapon is concealed under the outer clothing.
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The officer shall not Teach inside the person's
clothing or pockets during a frisk, unless the officer
feels something that reasonably may constitute a
weapon or dangerous instrument. - In such event, the

officer may reach inside that portion of the person's

clothing to uncover the article that was fel+w. Although'
objects such as keys, change, envelopes, and other papers
may be detected as a result of the frisk, an officer has
no authority to require their removal from the person's
clothing prior to an arrest because they are not likely
to constitute or be used as weapons or dangerous
instruments. ' ‘

An officer may also take steps to secure those areas

that the detained person could reasonably reach during

the detention if the officer reasonably suspects that the
person might obtain an obiect from such an area and attempt
to harm the officer.

If, in the course of a frisk, the officer feels zan object which
he bvelieaves could reasonably be used to harm him or others,

he may take whatever action is necessary to examine the

object and to secure it for the duratiom of the detention.

Example: While approaching a suspect, an officer observes
him thrust his hand into his left front pants pocket, and
withdraw it. The suspect is asked for identification, and
says he has none. The officer runs his hand over the
pants pocket and feels a soft lump. The officer's actions
to this point are proper. He then reaches into the pocket,.
This action is improper, since the officer could not, from
these facts, reasonably believe the soft lump was a
dangerous weapon or instrument.

5. Discovery of Weapon Lawfully,Possessed.

If a frisk discloses a weapon, the possession of which is licensed
or otherwise lawful, the officer shall secure it out of the suspect's reach
for the duration of the detention. Ammunition may he removed from any firearm,
and the weapon returned ir a manner that insures the officer's safety.

6. Discovery of Incriminaring Evidence.

a.

1f, while conducting a frisk, an officer feels an object
vhich he reasonably believes to be a weapon or dangerscus
instrument, he may reach into the pocket, waistband, etc..
and remove that weapon. If, while in the process of re-
moving what 1is believed to be a weapon, the officer
discovers other items which are contraband, instru-
mentalities. or evidence of a crime, he may lawfullv
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seize the items. These items may be considered in
determining whether probable cause exists to arrest
the person. If as a result an arrest is made, a full
search of the person is prover.

b. Nothing in the preceding paragraph authorizes '"searches'
- for incriminating evidence without probable cause.
Officers shall at all times understand that the
authority to '"frisk' does not constitute authority
to ''search’ and that full searches conducted without
adequate probable cause to arrest are improper and
prohibited.

7.  Situations may occur where the officer possesses sufficient
information, from a citizen, informant or otherwise, which simultaneously
gives him a reasonable basis for a stor and a reasonable belief that the
person to be stopped is armed. In such a situation, a frisk is justified
immediately upon confronting the individual. 1If the officer reasonably
believes he knows the location of the weapon, he may immediately reach
inside the person's clothea or pockets to remove the weapon without a
previous "frisk."

Example: A police officer is informed by a citizen that

a person is sitting in the front passenger seat of a

specific automobile with a pistol in his waistband. The
officer approaches the car and observes a peruon generally
fitting the description sitting in the front seat passenger
side. The officer immediately reaches into the waistband

of the man's trousers and recovers a pistol. Whether or

not the pistol was actually recovered, the officer's actions -
are proper.

D. Spot Checks of Motor Vehicles.

‘D.C, Code 8 40-301(c) (1967) provides that, for the safety
of the public, every motor vehicle operator i3 required to obtain a permit
and have that permit in his immediate possession while operating a
vehicle in the District of Columbia. The operator is further required
to exhibit the permit to any police officer upon demand. Because of
these requirements, officers are authorized to stop motor vehicles at
random to determine if an operator has in his possession a valid
operator's permit.  This procedure is commonly known as the ''spot check."
It applies only to motor vehicle operators. ''Spot checks' of pedestrians
conducted on & random or any other basis are illegal. Except for valid
arrest situvations, pedestrians may be stopped, detained or otherwise
confronted only in accordance with the provisions of this order. '

1. Basis for a Vehicle Spot Check.

There is no requirement that the officer have 'probable
cause,' ''reasonable suspicion,' or anv other specific indication that



the driver does not possess s permi¢. “Spot checke" of motor vehicles
may be conducted on a random kav.lz.

2. Durstion of ”7;Vrc {heck. 0

A peraon B?Qpped pursuant to vehi¢le spot check suthority may
be detained for a rexscnable time, =w@uvally got to exceed ten minutes.
Officers shall detain the op:vstor of a vehicle only for the length of
time nscessary to ootain and vesify ihp gpaFausr's permit and the vehiclie's
registration. Such verification fusivdes chtaiaing from the dispatcher a
WALES check. :

X, Effecting a Spot Check.

0ff%cers shall use the legst coercive means reasonably necessary
under the cirenmptances to effect the aspot check. The smount of force to
effect a mpot check shall not, however, be such that it could cause death
or serious bodily injury to the occupants of the Fehicle or other persons.

&,  Conduct During Syot CheckL

£, While werifying the operator's permit and registration,
cfficers iay utilize any information ohtained and any

praper plain view observations made in determining
whetlker reasonable suspicion or probable ¢ause has
developed, Vehicie spot check authority by itself,
however, dogs net give the officer the right to search
ox frisk a vehiple operator or passenger, nor the
authorilty to require the operator to answer any questions
or perform any actions, except as directly related to the
existence and validity of the operator's permit and
rehicle registration.

4., \'ehticle spot check authority is a valushle tool in
zaguring that only propsriy lircensed and qualified persons
sperate motor vehicles si District of Columbia streets.

It has no other justificatfsn, however, and shall not
be used to invzstigate othey ) osgsible criminal offenses
or a5 a means %o support other police-citizen encounters
not specifically authorized under one or more csections
of this order.

Example: &1 armed robbery is reported in which twe wales,
generally des:yived, have recently escaped by automobile,
Officers mav 9ot cohduet a s€gies of 'spot checks' of all
vehfcles Loopied by two males in an effort to locate
persous whq may fit the description of the allegped
rebbers. A vehicle c@nrwﬁq;ﬁg two males mav be stopped,
however, pursuant to otiaey sections contained in this
order, if the specific standards frescribed in those
gectiong are wet.
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¢. Vehicles, of course, may be stopped for violations
of traffic or motor vehicle code regulations, even
if minor, without regard to spot check authority.

5. Explanation to Detained Person.

Officers shall act with as much restraint and courtesy
as possible under the circumstances during a vehicle spot check. The
officer shall -give each motorist spot checked a printed form
explaining the purpose and necessity for the procedure. These forms
shall be signed by the issuing officer and given to the motorist at
the time the officer obtains the operator g permit and vehicie
registration. ;

E. Record Keeping.

Members of the force shall maintain records of all stops,
frisks, and motor vehicle spot checks and may maintain records of other
police~citizen contacts, consistent with the following rules. Such
records serve to insure the proper exercise of law enforcement authority
and enhance an officer's ability to reconstruct at a later time events
which occurred before and during such an incident.

1. Forcible Stops (Para. B) and Frisks (Para. C).

Whenever any force is used to stop a person pursuant to
part I, paragraph B of this order, or whenever any frisk is conducted
pursuant to paragraph C, regardless of whether or not an arrest follows,
a PD Form 253 (Incident Report) shall be made containing all pertinent
details of the incident, including sll factors relied upon in determining
that. the stop or frisk #wus justified. The PD Form 253, including the
central complaint number, shall be forwarded to the Identification and
Records Division. :

2. Vehicle Spot Checks (Para, D).

Whenever a vehicle is stopped under motor vehicle spot check
guthority pursuant to part 1, paragraph D of this order, in addition to
tite form explaining the purpose of the spot check which 1is to be given
to the motorist, the officer conducting the vehicle spot check shall
complete a PD Form 76, which shall be forwarded to his commanding officer.

3. Non-FPorcible Stops (Para. B).

~Whenever a person is stopped pursuant to part I, paragraph
B of this order, without the use of force, the stop shall be recorded
on a PD Form 76, which shall contain all pertinent details of the
incident including all factors relied upon in determining that the
stop was justified. The PD Form 76 shall be forwarded by the reporting
officer to his commanding officer.



234

4. Contacts {(Para. A).

Contacts pursuant to part I, paragraph A, need not be recorded
in any way unless required by the officer's commanding officer. 1If, for
purposes of present or future investigations, the officer desires to note
any information obtained, he may do so by completing the PD Form 76.

5. Maintaining Records.

All records made pursuant to this order shall be presefved in
accordance with the provisions of General Order No. 601.2 (Preservation
of Potentially Discoverable Material).

6. Use of Such Records,

Records made pursuant to this order may be used only for a
bona-fide law enforcement purpose or for defense of civil or administrative
actions brought against a member of the department or the department itself.
Such records may not be disseminated to persons or agencies outside this
department except with the eéxpress approval of an official of the rank of

lieutenant or above.
Y
(%g::zj%. 1son
{ef of Police

JUW:GMA:rri




>

235 |
ADVANCED PROSECUTOR TRAINING

II. C: OPENING STATEMENT AND CLOSING ARGUMENT

“~

James E. Sharp

I.  Opening Statement

A. Purpose

To acquaint the jury with the facts of your case.

To convince the jury of the defendant's guilt before
you have called your first witress.

To gain the trust and confidence of the jury.

Requirements

1.

The opening statement must cover every element of
the crime charged. TFailure to do so could result
in a judgment of acquittal,

a. Simply read a copy of the indictment or a repre-
sentative count in a multiple-count indictment.

b. If you only paraphrase the indi.étment, be sure
to say that the offense occurred within the Dis~-
trict of Columbia in order to establish venue.

Preparation

1.

2.

Know your case cold -- every aspect of it.

Draft an outline of the incident at issue in a natural
chronology, i.e., pre-incident activity of defendant (and
complainant if crime against person); incident; investi-
gation; arrest; lab work, etc. ' '

Memorize all major witnesses' names, crucial dates and
times.

Memorize a standard lead-in comment to the jury which
you will repeat in every case, This gives you confi-
dence, settles you down and gets you started.

Where appropriate or helpful, and if permitted by the B

court, identify those items of demonstrative evidence

(charts, diagrams, photographs, etc.) you wiil usein. .
- your opening and have them marked for identification on

the record before you begin your opening statement.

Know what each witness will say.
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a. Nail down his story and present to the jury
only those portions about which you axe cer-
tain,

b. Know how he will use the demonstrative evi-
dence to sponsor his testimony.

Anticipate defenses such as self-defense, mistaken iden-
tity, intoxication, etc. Never tell the jury what the
defense will be, but weave into your opening facts which

" tend to weaken that defense.

Where they are otherwise likely to be used to signifi-
cant advantage by defense counsel, identify the weak
points in your case and defuse them as subtly as possi-
ble by mentioning and discounting them during the open-
ing.

a. Forexample, whenyouhave a victim who is a
prostitute, a drunk, a convicted felon, or a
paid informant, explain that fact to the jury

- and explain that like every other c1tlzen he
has a right not to be robbed.

b. Another example is a violent crime where the
weapon has not been recovered. Mention this
first and explain to the jury the reason why--
time span between offense and arrest.

Rehearse the opening in its entirety at least once.

Techniques

]..

2.,

Begin with your standard lead-in.

Read the indictment with conviction.

Present your case chronologically.

Where appropriate or helpful, and perrﬁitted by the

court, use the charts, graphs, etc., that your wit-
nesses will refer to.

" Refer specifically only to that evidence which you are

confident is admissible or that you know you can pro-
duce. This is most important. A good example is

- Bob Shuker's opening statement in the Hanafi Muslim

murder case. He was specific about the fact that mur-
ders had occurred, cause of death, where bodies were
found, etc., but very general about planning of con-
spiracy, who did what to whom, etc. - because he
did not know whether Price, a co-defendant who was
granted immunity, would testify for the Government.
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Resolve any doubt about the admissability of evidence
in a pretrial hearing.

Project yourself as enthusiastic, confident and thorough-
ly convinced of your case. '

Be as dramatic as your personality will comfortably
allow. The jury expects to be kept interested. Keep
things moving from the start, and choreograph the
presentation of your case with this in mind.

Rememberthat you are presenting a statement, not an
argument.

a. Repeat in varying ways the strength of your
case.

b. Speak in short, simple phrases and in language
that the jury can understand., Avoid big words,
you are not arguing in the Court of Appeals.

c. Where appropriate and permitted by the court,
hold up tangible items of evidence and discuss
them with the jury.

d. Modulate your voice so that you can stand back
away from the jury box and be heard.

e. Cast your eyes across the panel -- do not
single out individual jurors.

Give as detailed an opening as you can consistent with
what you know will develop during your case-in-chief.

a. Tease the jury by withholding some details and
inviting them to "stay tuned" to hear it all:

Example: ''Before throwing her down on the
ground, he . . . well, she will
tell you what he said. "

b. In a circumstantial evidence case, you must
be detailed. In a straight-forward case based
on direct evidence, you can be more concise.

Don'ts

1.

2.

Don't raise the matter of lesser-included offenses with
the jury. ‘ ‘

Don't talk about what the defense may do.
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3. Don't read your opening, but don't hesitate to refer
to your outline and don't try to hide it.

4. Don't belabor telling the jury what you are about to
do--do it. ‘

5. Don't keep cautioning the jury that what you are tell-
ing them is not evidence. Let the judge instruct them.

6. Don't promise to call specific witnesses. Say '"The
Government may call some or all of the witnesses
identified during voir dire.' Don't refer to what each
individual witness will say, for he may not say what
you expect. Give a coherent, chronological narrative.

II. Closing Argument
A. Significance
1. You can turn a case around with a good closing.

2. This is the only opportunity during a irial to give a
full narrative account of the case as it unfolded before
the jury, tying all the evidence together in a neat,
logical compelling package -- an unbridled opportun-
ity to persuade.

B. Preparation
1. Pretrial

a. Set up a casehook with a section for each
phase of the trial, including closing argument.
Record your thoughts on closing from the time
you interview your first witness.

b. Identify instructions important to your case and
draft a simplified explanation of them using ana-
logies, e.g., aiding and abetting, circumstantial

evidence,
2. Trial
a. Source material for closing

(1) Defense opening statement
(2) Examination of defense witnesses

(3) Prosecution rebuttal evidence

(4) Outline of prosecution opening statement
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(5) Case notebook

(6) Daily copy in protracted case or specially
ordered transcript where important,

b. Gooverinstructions with the court and counsel
before argument and submit or request those
which can tie in the law with your theory of the
case., Prepareto stress those instriuctions in
argument and refer in argument to specific
language which jury will hearfrom the judge
in instructions. ‘

Time of Argument .
a. Approach bench and request time to prepare.

(1) In protracted case, ask for an overnight
recess.

(2) In simple case, request at least a short
break. '

b. Always seek to have argument, instructions
and beginning of deliberations on same day.

General Organization of Argument

a.  Don't begin until you have reacquainted your-
self with everything that transpired during the
course of the trial.

b. Prepare a topic outline of the case as it deve-
loped before the jury.- )

(1) Begin and sometimes end with a catch-
phrase. Where that is impossible, at
least focus on a crucial event which
has dramatic appeal.

(2) Recount the events _of the entire trial.

(3) Reemphasize the nature of the charges
and demonstrate how you have satis-
fied every element of proof required.

(4) Identify those elements in your case
with which the defendant took issue
and support them with: '

(a) affirmative evidence from your
case-in-chief;
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(b) gains made during cross-exami-
nation;

(c) rebuttal evidence.

5 Actual Presentation

a.

b.

Preliminary matters

(1) Display all exhibits on the prosecution
table.

(2) Set up your denionstrative evidence so
that everyone can see it.

(3) Determine the time limitations imposed
on you and allocate a portion for rebuttal.

(4) Address the court and then the jury.
('"May it please the Court, Ladies and
Gentlemen of'the Jury. . .')

Techrlique and elements of style: |

(1) Whenever possible, take the jury back
into the case with a poignant comment
attributable to one of the witnesses or
a statement by the defendant himself,

Example: Mrs. Ammidown - "Please
don't kill me, I nave a 12-
year-old son and he means
all the world to me."

(2) When defendant is technically guilty but
jury is sympathetic due to severity of
possible sentence, explain that judge
senfences and he's heard every mitigat-
ing factor they have.

(3) Try to engender sympathy for the Gov-
ernment's side of the case, particular-
ly the victim in a crime of violence.

(4) Style is a matter of breathing life back
into a case which has bscome stale.

(a) Be as dramatic as your personality
will allow. -

(b) Don't hurry your presentation.




(c)

(d)
(e)

(f)

(g)

(h)

(1)

(i)

(k)

(1)

(m)

(n)

(o)

(p)

24)

Don't worry about how the argument
will read. '

Don't stand too close to the jurors.

Don't look any one particular juror in
the eye -- they become self-conscious
and stop listening--cast your eyes over
whole panel.

Hold up important exhibits and recount
the testimony which makes them signi-
ficant.

Weave into your argument crucial facts
demonstrated in charts, photos, graphs,
etc.

Invite the jury to request all the exhi-
bits when they adjourn to deliberate.

Remember that it is not enough to be
right; you must sell your case to the

jury.

Develop such a personal rapport with
the jurythat you make it hard for them
to disappeint you.

Discuss the case with the jury -- don't
lecture them.

In a protracted case where you have
daily copy, read verbatim from the
record to demonstrate the accuracy of
your argument,

Begin to accumulate a reserve of stand-
ard phrases andsayings which you can
weave into almost any argument,

Assume the role of both prosecutor and
witness and dramatize an examination
which points up a weakness in the de-,
fense case.

Above all else, convince ile jury that
you are convinced.

Everyone has his own style--you have
to find yours. ; »
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(qd) Don't hesitate to borrow another's
approach or pet phrases if you are
comfortable with them.

Rebuttal

1. Take copious notes during defendant's argument and rebut
defense counsel's closing argument point~by-point.

2. Emphasize those points which the defense does not confront.
3. Never waive rebuttal,

4. Avoid rehashing evidence which is not contested by the
defense.

5. Always end rebuttal with an appropriately phrased request
for a guilty verdict.

6. In advance of argument, attempt to anticipate the defense
theory in closing argument and the points which defense
counsel will attack. Consider alternative possibilities for
rebuttal,

Don'ts

1. Don't get hung up on the Don'ts. Argue the case freely.

2. Use common sense and avoid the following:

a. Referring to what you believe or in any way
expressing your personal opinion., Effective
use of rhetorical questions may obviate this
problem.

b. Referenceto objects not in evidence or matters
held inadmissible.

c. Reference to the defendant's failure to take the
stand.

d. Equating the defendant's behavior with that of,
for example, Adolph Hitler or Jack the Ripper.

e. Use of the word "liar. ™"

3. Don't ramble. Use only as much time as is really necessary.
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ITII. Reading List
A. Law Review Articles

ABA Standards for Criminal Justice, '"The Prosecution Functiori
and the Defense Function' (approved Draft, 1971)

Altschuler, ""Courtroom Misconduct By Prosecutors and Trial Judges, "
50 Texas L. Rev., 629 (1972)

Braun, "Ethics in Criminal Cases: A Response,' 55 Geo. L. J.
1048 (1967) '

Bress, ''Standards of Conduct for Prosecution and Defense Function:
An Attorney's Viewpoint, "' 5 Am. Crim. L. Q. 23 (1966)

Freedman, "Professional Responsibility of the Prosecuting Attorney, "
55 Geo. L. J. 1030 (1967); 3 Crim 1. Bull. 544 (1967)

Singer, UForensic Misconduct by Federal Prosecutors, ' 20 Ala. L.
Rev. 2277 (1968)

Vess, "Walking a Tightrope: A Survey of Limitations on the Pro-
secutor's Closing Argument, " 64 J. Crim. L. 22 (1973)

B. Books

Stein, J., Closing Argument - The Art and The Law (1969)

C. Some Significant Cases (in addition to those found in ybur Trial
Manual)

United States v. Jones, 140 U.S. App. D.C. 1, 433 F. 2d 1107
(1970). Improper, but not reversible error, for prosecutor to
imply that the defendant was a liar. This case lists a series of
cases dealing with the legitimate bounds of the prosecutor's clos-
ing statement. See, 140 U.S. App. D. C. at 2 n. 5, 733 F.2d
at 1108 n. 5. ‘

United States v. Phillips, 155 U.S. App D.C. 93, 476 F. 2d 539
(1973).  During his closing and rebuttal arguments, the prose-
cutor sought to draw an analogy between the crime charged and
those involving Sirhan Sirhan, James Earl Ray, Richard Speck'
and Jack Ruby. The court held that these arguments were so
highly prejudicial as to requlre rnvprsal '

United States v. Hawkins, 156 U.S. App. D. C. 259, 480 F.2d 1151.
(1973). Convictions reversed where prosecutor compared the de~-
fense of insanity to other infamous crimes where that defense had
been raised and rejected (Sirhan Sirhan, Jack Ruby, Ammidown,
Timm and Caldwell). He also referred to the actions of Hitler
and Napoleon in his rebuttal argument. :
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United States v. Whitmore, 156 U.S. App. D.C. 259, 480 F.2d
1151 (1973). Although nof in evidence, prosecutor deliberately put '
information and an affidavit stating that the defendant was selling
heroin before the jury by suggestion and insinuation. Conviction
for possession of heroin with intent to distribute reversed.

Turner v. United States, 135 U.S. App. D.C. 59, 416 F.2d 815
(1969). Though critical of the prosecutor's references to Capote's
"In Cold Blood'" and the Dillinger ‘case in rebuttal, the court did
not think them so prejudicial asto require reversal. The prosecu-
tor had made such references in order to rehabilitate the Govern-
ment's witness who was himself a criminal,

United States v. Parker, 136 U.S. App. D.C. 97, 419 F.2d 679
(1969), Harmless error where prosecutor, in closing argument,
implied that Government had undisclosed incriminating evidence
gsince on rebuttal, he made a fair, full and adequate disclaimer
thai the Government had no incriminating evidence that had not
been introduced.

Bradley v. United States, 136 U.S. App. D.C. 339, 420 F.2d 181
(1969). When defense failed to call a withess who would plead
the privilege against seli-incrimination, it was improper for pro-
secutor to comment, in effect suggesting other reasons for the
witness' absence, e.g., that his testimony would be harmﬁ” to
defense or that there was no such potential witness.

United States v. Carter, U.S. App. D.C. , 482 F.,2d %83
(I973).  Cross-examination of the defendant brought out prior
convictions in a manner not testing credibility but sugges’ring pre-
sent guilt. Held, reversible error despite limiting ins tructlon.

United States v. DelLoach, D.C. Cir. No. 73-1194, decided March 1,
1974,  Court expressed strong disapproval of the prosecutor's use
of the terms ""executions''and "assassinations' and of his reference
to the victim as having been '"shot down like a dog in the street.

Harris v. United States, 131 U.S. App. D.C. 105, 402 F.2d 656
(1568}, Although not reversible error, it was improper for the
prosecutor, in closing, to say that the defendant's testlmony was

a "lie" or "fabrication."

United States v. Hayward, 136 U.S. App. D.C. 300, 420 F.2d 142
(1969). Conviction of first degree murder and CDW reversed.
Improper for prosecution to refer to paucity of prosecution wit-
nesses and to imply that the reason so few witnesses were forth-
coming was because of intimidation by defendant and his family.
There was no evidence of such intimidation.

United States v. Jenkins, 140 U.S. App. D.C. 392, 436 F.2d 140
(I970).  Prosecutor improperly referred to defendant as a ''teen-
age hoodlum walking the streets of Washington. . . . " The court ‘
said the trial "was for rape, not for being a hoodlum, ' Conviction
affirmed.
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United States v. Jones, ~ U.S. App. D.C. , 482 F.2d 747 (1973).

Conviction for manslaughter affirmed, although the court did not

condone the prosecutor's use of the term ''executioner' in refer-

enceto the defendant. Also, the court held that statements con-

cerning a witness' vaciliationhad elements of truth but could have

been misleading; however, they constituted harmless error. Fin-

ally, the prosecutor said that he personally dlsbeheved the defen-
dant. The court said that this misconduct was not '"so per51stent

and prejudicial" as to warrant reversal. '

United States v. Jaqua, 485 F.2d 193 (5th Cir. 1973). Conviction for

resisting and assaulting an officer of the Border Patrol reversed
and remanded. References to defendant's "prior history of cri-
minalactivity" and his "record and background' in prosecutor's
closing argument compounded the original error of permitting
interrogation of defendantabout prior assaults which had no simi-
larity to the offense charged.

United States v. Miller, 478 F.2d 1315 (2nd Cir. 1973). Defendant

Comiplained thal prosecutor appealed to jury's 'law and order'
prejudices in his opening statement by asking the jury to do him,
the prosecutor, ''a favor' by "being fair to the public interest in
law enforcement; that is, be fair to yourselves. ""The court called
the remark ill-conceived but affirmed, saying it was directed
primarily to the jurors' role as representatives of the general
public and not part of a broader scheme to inflaine the jury.

United States v, McCarthy, 473 F.2d 300 (2nd Cir. 1972). Harmless

error for prosecutor to comment in summation upon failure of
defendant to bare his arms to the jury so they could see his
tatoos.

United States v. Gorostiga, 468 F.2d 915 (9th Cir. 1972). -Prosecutor

did not exceed legltlmate bounds of fmal argument in asserting
that defense had taken a "Perry Mason'' like approach.

United States v. Cummings, 468 F.2d 274 (9th Cir. 1972). Reversible

error for prosecutor to outline procedures involved in getting a
case hefpre a judge and Jury, i, e., grand jury investigation and
returning of an mdlctment in his closing argument., ‘

. United States iy James, 151 U.S. App. D.C. 304, 466 F.2d 475'

(1972). Presecutor's reference to defendant as a "monster' in
closing argument was not so inflammatory as to amount to plam
error.

United States v. Kilpatrick, 477 ¥.2d 357 (6th Cir, 1973). Reversi-
ble error for prosecutor to make reference to defendant's refusal
‘to testify -- prosecutor said thatit was defense counsel's respon-
sibility "'to fry to prove his man innocent."
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United States v. Tropeanqo, 476 F.2d 586 (st Cir. 1973). Prosecu-

tor in this closing said:
"Do you recall that I said in my opening statement per-

haps unproperly, it is not a very nice story? - because I

believe that is true, it is not a very nice story. It is a story

that happened, "
The court said it regretted the form but did not find it so dlrectly
indicative of the prosecutor's personal belief of defendant's guilt as
to require reversal. They said the lessontobe learned was: "I believe"
is a dirty verb.

United States v. Stevenson, 138 U.S. App. D.C. 10, 424 F, 2d 923

- (1970). Prosecutor adviged the jury that if they believed defendant's
testimony, then they njust conclude that the police officers are "out-
and-out liars,' Though not a ''model of restrained comment, ' it does
not give rise to plain error.

United States v. Brawner, 153 U.S. App. D.C. 1, 471 F.2d 969 (1872),
Prosecutor's closing argument which attempted to discredit the pro-
jective mental test given to defendant ki’ psychologist was unfortunate
but not revérsible »rror,
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ADVANCED PROSECUTOR TRAINING

II. D: DIRECT AND REDIRECT EXAMINATION OF WITNESSES

Daniel J. Bernstein
Thomas C. Green

I. Concept of Direct Examination,
A. Role of prosecutor.

1, Akinto a movie director. WMust prepare your withesses
and manage testimony and other evidence in order to
present a simple, orderly, and comprehensive version
of events. '

2. Prosecutor rnust project correct image, ''counsel for
the people, " and not a persecutor. Assistant United
States Attorney must appear competent, tough, yet a
gentleman. He is the vehicle for the victims of crime
to get the facts before the jury.

B. Effectiveness of prosecutor.

1. Successful direct examination is a product of both pre-
trial witness preparation and mastery of basic trial
skills,

2. Jury must believe prosecutor has complete confidence
in and knowledge of the facts of his case, and guilt of
the defendant, Assistant United States Attorney must
secure his position in courtroom as controlling force
during the trial.

3. Prosecutor must develop his own type of examination
of his witnesses(es) which best fits his personality, yet
is consistent with satisfactory results.

II. Courtroom Demeanor During Direct Examination.

A. Dress.

1. Assistant United States Attorney should appear as a de-~
dicated, serious, dependable, underpaid, public servant,

2. Assistant United States Attorney's appearance should
not attract attention. Avoid "flashy' clothes. Jury
must pay attention to your facts not your clothes. '

. 3. Emphasis on'dress is practical, not an ideologicaly point.
B. Rapport with jury.
‘1. Begin to develop rapport with jury as soon as they
arrive in courtroom, Initial appearance and impression

is of great importance. Appear confident, competent,
and in control when examining your witness.
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Appear organized to jury. Make sure counsel table is
as clear as possible with only essentialmaterials on it.

Exhibits should be arranged in an easily accessible-

‘manner in the order you intend to use them. Don't let

disorganization disrupt your direct examination and
irritate jury.

Establish eye-contact with jury at outset. Defendant
may hesitate to look at them because he knows he is
guilty. You are not.

Always rise when jury enters and leaves courtiroom.
They will appreciate this showing of respect.

Jury should feel that Assistant United States Attorney
is just "doing his job' in presenting his case and that
he has no grudge against defendant. Your demeancr
should reflect this or jury maybeginto sympathize with
the defendant,

Occasionally glancing at jury during examination of
your witnesses will help you determine whether jurors
understand the witness and whether they are accepting
his testimony. Have witness repeatanswer if it appears
jury is having trouble hearing., Jury will appreciate
this.

Rapport with your witnessges.

1.

2.

Foundation is built during pre-~trial witness interviews.

Always stand while questioning your witness and treat
him with the respect he may or may not deserve. No
matter how despicable your witness, infront of the jury
he is always treated as a gentleman.

Position yourse;z in courtroom (generally at thie rear
far end of jury box) so witnegs will be speaking to the
jury, and witness, not you, will be focus of attention.

Direct witness to speak in loud, clear voice (see Topic
II. A:; Interviewing and Prepar‘mg Witnesses for Trial
for detailed comments). ;
Ease witness into testimony. Begin with background
questlons. i.e., employment, marital status, duration
in District 'of Columbia. = This may help calm nervous
witness and at same time let jury know that witness is
from community and one of them.

Keep gouvd eye-contact with witness. A cold stare or
stern facial expression may jolt a reluctant witness in-
to closer cooperation, or a poor witness to search his
mind for those crucial additional facts.
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i, Never show surprise or anger to the jury., No matter
how upset you are with your witness for ''spinning you"
on the stand or forgetnng important details, keep calm,
cool, and collected, or jury will realize something is
wrong with your case.

I1I. Techniques of Direct Examination of Government Witness.

A.

Introduce the witness through background information.

Never ask witness background information in front of jury un-
less you asked him at pre-trial. Failure to do this might result
in the followmg

Assistant Umted States Attorney: ''Sir, before you moved to the
District of Columbia last year and took the job at the "Little
Tavern' where did you work?"

Witness: ''I worked for ten years as a prlson guard on a black
chain gang crew in Natchez, Mississippi.'

Witness shouid tell story in narrative form and in chronological
order.

1. This is how ople normally relate events and makes
it easier for jury to follow.

2. Don't interrupt witness during narration though he may
leave out important details. This may confuse and up-
set jury who hears your opening statement and has been
been eagerly awaiting to hear from the witness.

Exception: You should mtefrupt witness to guide his
testimony if he strays significantly off pomt or enters
. forbidden areas.

Use of witnesgs ,Outlin'

1, After pre-tria w1thwééts interview, Assistant United States
Attorney Should reduce to writing all major questions
~to be asked witness. ,

2. Avoid holding outline in hand during questioning, Jury
must see Assistant United States Attorney as completely
knowledgeable of hig case. Leave notes accessible on
counsel table for guldance.

3. Asking "court's mdulgence' and returning to counsel
~ table will produce the following results:

a4, Allow Assistant United States Attorney to see
~ what questions he forgot to ask.

“b. Give Assistant United'States Attorney time to
think of new questions.
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c. Give jury time to allow important facts to sink
in,

d. A great '"stall tactic'' to allow Assistant United
States Attorney to clear his head if problem
arises.

4, Written outline is a must since you must present suffi-
cient evidence on all elements of crime. Failure to ask
your witness essential question on direct can be fatal.
You may never get another chance if alert defense cou-
sel sees your mistake and decides not to cross-examine
knowing he has a Motion for a JTgment of Acquittal
(MJOA) in the bag.

. Remember—;most withesses and jurors are not well educated.

Avoid big words, speak clearly, slowly, and in simple terms
so0 everyone can be understood.

Don't assume jury knows anything about anything.

1. Have witness explain that the defendant's "hog' means
his Cadillac and that 'stuff' means narcotics and that
"heat' means pistol.

2. Don't think that you are insulting jury's intelligence by

" asking these questions. You are not. Do it diplomati-
cally. ''Sir, just for the record, please explain what
you mean by 'The man put his heat on the Dude, took

. his stuff, and split in the hog.'"'?

3. You may be in trouble on MJOA with the judge if the
correct terminology is not in the record.

Your wfmesses should be prepared for Assistant United States
Attorney's ''signals. "

1. '"What if anything else happened then, Mr. Smith?'--
Witness should realize he has forgotten an important
fact.

2. '"Is your present recollection exhaustedas to this parti-
cular fact?" -- Witness should realize you are laying
foundation for refreshing recollection.

Leading questions should be avoided.

1. Learn several different ways to ask non- leading ques-
tions: Who ? 'What? Where? When? How? Use '"Why?"
only when you are certain of the answer.

2. 1f defense counsel objects jury might believe you are
putting words in witness' mouth which may result in
jury giving less credence to his testimony.
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' 1. Remember you have "cold" record on appeal.
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3. You may lead child witness or one who is nervous or
suffering from other disability.

In crucial areas of 1nterrogatlon repeat the w1tness' testimony

_for emphasis.

1. "After you told Officer Jones that you were positive
that the defendant, Mr. Smith, was the robber, what
did you do ?" *

2. "After the defendant, Mr. Smith, told you that he had
robbed the liquor store, where did you take him ?"

3. Don'techo witness' answers otherwise, Judge may see
“through your tactics and jury may hold it against you.

If witness falls apart on direct, curtail his examination to lessen
damage. Rescue witness by focusing questions on specific facts
you need out and get him off stand.

If direct and cross-examination of witness raise problems you
did not foresee and next witness may be killed on cross, revise
order of witnesses in an attempt to put ''safe'' witness on until
recess if called. There is no rule against "talking' to witness
who has not yet been called to testify in order to inquire into
trial matters that have come to your attention for the first time

. through the testimony of other witnesses and for which you have

therefore not prepared; do not however, discuss with witness’

what previous testimony was.
Do not ove‘r-try your case in chief,

1. A locked case can be lost by an Assistant United States
Attorney's ''overkill.'" Jury may become suspicious
and wonder why Assistant United States Attorney is
going to such lergths to proVe simple case, Additional
evidence which looked good in office may backfire on
stand.

2. Don't bow to court pressure telling you how 'not to
over- try your case. Use your own judgment,

3. Example: If you get a good posﬂ:we courtroom identi-
Tication by witness with (or without) additional testi-
mony asto on-scene identification, eliminate testimony
about questionable photo or lineup identification. Not
every defense counsel will explore an imperfect photo
or lineup 1dent1flcat10n. .

Make a clear record.
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2. Have witness always refer to exhibits by number,
people by name not pronoun (he, she, the dude) and
distances in feet, not '"from here to the window. "

3. Don't win at trial and lose on appeal,

IV. Use of physical exhibits on direct examination,

A.
B.

Jurors love to see physical evidence. Use it to your advantage.

Use of physical evidence may enable witness to repeat crucial

points of testimony and create indelible impression in jurors'
minds. For example:

1. '"'Sir, with the Court's permission, would you please
step down from the stand and place an X on Govern-
ment's Exhibit Number 2 in evidence: the diagram of
the interior of your apartment, wherethe defendant was
standing when he placed the shotgun to your head and
threatened to pull the trigger."

2. Assistant United States Attorney: ''Sir, can you identify
Government's Exhibits Numbers 1 through 42"
Witness: '"Exhibit Number 1 is an old tan wallet which
the defendant grabbed from my pocket. My dad .gave
me the wallet beforehedied last year. Exhibit Number
2 is my Medicare card which was in the wallet. Exhibit
Number 3 is my retirement check which was in the
wallet. Exhibit Number 4 is a gold watch which 1 re-
ceived after retiring from thirty years service with the
Post Office which the defendant snatched off my wrist. "

You can intensify jury's interest in case by withholding or ex-
hibiting exhibit as circumstances warrant.

Assistant United States Attorney, not trial judge, should be

- first one to request that the physical exhibits be published to

the jury.

l. Jurors are anxious to see exhibits close up and your
request will be appreciated by them.

2. Manipulate timing of publishing of items to jury in order
to give yourself time to rest and plan next strategy in
presenting your case in chief,

When possible leave '"interesting exhibits' in open and exposed
to jurors' view after they have been identified.

Caveat--It is revessible error intentionally to leave inflamma-
tory objects (bloody clothing) in full view of jury after relevance
has passed.
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F. Do not overuse charts or photos.

1.

2.

Jury can become confused.

A goodwitness may become a disaster if he has trouble
understanding diagram or photo. Defense counsel may
convince jury that if he becomes confused when trying
to visualize the interior of his apartment on a chart,
he could be confused about other things and his testi-

- mony should be discounted.

Pre-trial witness preparation is a must. Pick selected
witnesses to testify about charts or photos.

- Example: During pre-trial witness conference you rea-

lize that elderly robbery victim will appear extremely
confusing to jury if he has to explain chart which de-
picts interior of his apartment. Withhold chart until
after victim has testified and been excused. Let next
witness, the investigating detective or other eye-wit-
ness, use chart as visual aid to explain to jurors place
where robbery took place. Thus defense counsel has
lost chanceto discredit robbery victim's ability to per-
ceive.

V. Use of courtroom demonstrations.

A. On direct examination courtroom demonstrations are very effec-

tive if they work.

1.

2.

3.

Reenactment of defendant's conduct should be practiced
to highlight its probative aspect.

Attempt a description of demonstration for purposes of
preserving record on appeal, o

Avoid scientific demonsgtrations unless you are sure it
will work. Perry Mason may never have to worry but
you should. A bad demonstration can easily destroy
your case and credibility; e.g., don't request the de-
fendant to slip on the robber's hat found at the scene
unless you know it will fit,

VI. Stipulations on direct examination.

A. These can be used to your tactical advantage.

If many documents are involved in case you can get

stipulation to authenticity, etc This prevents boring
the Jury :

Chain of custody can often be fouled up in live testi-
mony. Holes in case can be plugged with stipulation.
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3. Remember, don't assume pre-trial that stipulation will .
be forthcoming {e.g., chain of custody of body in mur-
der case). Prepare morgue attendants and place on call.

Get defense counsel to let you read all stipulations (favorable
and unfavorable) to jury.

1. If they are favorable, your tone of voice and pauses on
certain phrasss may prove advantageous.

2, If unfavorable, your reading the stipulation shows you are
not trying to hide anything.

VII. Objectives of redirect examination.

A.

Reestablishing the credibility of your witness. Introduce prior
consistent statement or ask witness to explain inconsistency in
statements or testimony. Your success in this endeavor will
be a direct result of witness preparation.

Clearing up confusion in witness' answers on cross. Take wit-
ness back to pattern of questions asked on direct in an attempt
to get witness back on right track and jog his memory.

Expanding and enlarging upon direct testimony where cross-
examiner has opened the door to new territory.

Effective rehabilitation of a witness can be achieved in certain
instances through the testimony of different witnesses such as
a thirdpartyto whomthe witness made a prior consistent state-
ment.

Avoid holding back questions for use on redirect. Cross-exa-
mination may be such that "held back' testimony will not be
proper on redirect. Furthermore, to bring out information
originally on redirect when it could have been brought out on
direct can have appearance of being an after-thought and thus
not significant; or worse, as appearing to be manufactured or
created to shore up the damage done on cross.
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ADVANCED PROSECUTOR TRAINING
II. E. CROSS-EXAMINATION OF WITNESSES

Robert S. R~nnett '

General Considerations

A. Determine Objectives of Cross-Examination and the Manner to Achieve

These Objectives.

1.

Have a definite objective in mind with regard to each witness.
For example, is it your intention to discredit the witness and
discredit the defendant's case, or are you going to use the wit-
ness to corroborate certain aspects of the Government's case?
Always think in terms of your final argument.

What was the effect of the witness' direct testimony? Has he
hurt your case? If so, how has he hurt your case? If the
witness has not hurt your case it may be advisable to forego any
cross~examination.

If the witness appears to have been truthful in his testimony,
determine if any cross-examination is approparite Ask if you
can better deal with the witness' testimony in your final argument
rather thanby cross-examination. If you decide to cross-examine
such a witness, your best approach may be to elicit from him
facts which will corroborate the Government's case.

What are the weak points in the witness' testimony? Has the
witness lied about any matter about which he testified? What
has the witness omitted in his testimony? Has the witness testi-
fied as to details which no reasonable person could be expected
to remember?

. You should determine if you should use a hard-sell or a soft

approach in cross-examining the witness. TFor example, if the
defendant's mother testified, it may be advisable to treat her
gently and elicit from her the fact that she is obviously concerned
about her child. This approach might provide an effective basis
for a final argument to the jury to the effect that the mother is a
nice lady who is obviously trying to help her son, but whose
loyalty is misplaced, As a general rule a juror will identify with
the w1tness. Accordingly, a juror usually objects to an attorney
who ''pushes a witness around.'' On the other hand, a witness who
is flippant and who is openly hostile to the attorney is not liked
by the jury. Accordingly a more aggressive hard-sell approach
may be effective asto such a witness. While the witness is testi-
fying on direct, see if you can gauge the jury's reaction to him.

6. Analyze the type of witness as to personality traits. Is he loqua-

cious ? Does he exaggerate? Does he understate? Does he take
every opportunity to help the defendant by volunteering statements
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the witness exaggerates, try to get him committed to a position
which no juror could possibly believe.

7. Always ask leading questions on cross-examination.

B. Select Vehicle of Impeachment

1. Show witness is untruthful. Do not'take the position that a wit-
ness is a liar unless. you can prove it. It is usually hetter to
take the positionthat a witness is unreliable, biased or mistaken.
Human instincts are such that a juror is more willing to conclude
that a witness is mistaken, biased or unreliable rather than to
brand a witness as a perjurer.

2. Show witness is not credible because he is biased, unreliable, .

not qualified, and/or mistaken. For example, show:

.

hl

Lack of opportunity to observe or hear about matter as
to which he testified

Witness exaggerates or understates

Poor memory

Inability to accurately describe what he sees and hears
Witness is biased because of:

(1) relationship of parties

(2) interrest in outcome

(3) fear; pressure

Witness is impressionable - gullible

Prior record

Witness' testimony is inconsistent with previous testimony
or statement

II. Use of Prior Statements On Cross-Examination

A. TUse of Prior Inconsistent Statements to Impreach: Principles

1. Get witness committed to position.

2. Agk witness if he ever gave a different version.

3. Impeach with prior statement.

a.

Lay foundation as to time, place, circumstances.
Where statement signed, get witness to identify
signature
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b. Mark statement as an Exhibit
c. Confront with prior statement
d. Deterinine admissibility in evidence of prior statement.
See, Willliams v. United States, 131 U.S. App. D.C.53,

403 F.2d 176 (1968); Gordon v. United States, 344 U.S.
414 (1953). :

e. A Miranda barred confession may be used to attack de-
fendani's credibility - Harris v. New York, 401 U.S.
222 (1971). Similarly testimony of a defendant on a motion

to supress can be used to impeach. See United States v.

Simmons 390 U.S. 377 (1968).

f. Be prepared for follow-through, e.g., policeman who
heard statement or who secured signed statement

B. Use of Prior Inconsistent Statements to Impeach: Technique

10.

Written Report Signed By Witness [{Contradiction]

Now, Mr, [nanﬁe.], you stated that [testimony] on direct examina-
tion, did you not?

Did you ever give a different version of that [incident, descrip-
tion, etc.]?

You did talk to [name of person who recorded statement] after the
incident, didn't you?

That was on [date]?

And [name] and [name] were present, were they not?

And they recorded what you stated, didn't they?

And you read what they Wrote’ and then signed it, didn't you?*
Was that report accurate ?

And was it a reliable statement of what you observed or heard
concerning the case?

Would it be fair to say that it was made with the facts fresher
in your mind than they are today?

*If it is unsigned, question should be asked committing the witness to adoption of

the report, i.e., whether he read it, whether he remained silent after he read
it, or it was read to him; whether it was meant at the time to be an accurate
account of the events described therein.
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-Your Honor, may this document be marked as
Exnhibit for identification.

11. I show you Exhibit for identification and ask you if this
is your signature?

12. And that is the document you read and signed on [date] is it
not?

13. Now, directing your attention to [line], [page], you stated at that
time that [contradiction], did you not?

14. That is contrary -- directly contrary -- to what you are saying
now, is it not?

15. You'renotasserting that your recollection of those events is better
now than it was [length of time] after ?

16. Then your testimony ondirect examination was not entirely accur-
ate, was it?

17, Before I go further, Mr. [name], are there any other inaccura-
cies in the testimony you gave this morning ?*

Written Report Signed by Witness [Additional Piece of
Damaging Information in Trial Testimony|

Repeat Questions 1 through 12.

13. Now, Mr. [name], when you made that statement [or report] which
you had in fron* of you, you were not trying to counsel any infor-
mation, were you? ‘

14. You were attemptingto be as accurate as you could, weren't you?

156. You certainly attempted to include in the statement [or report]
the facts you considered important in this case, didn't you?

16. You knew the purpose of such a statement, didn't you?

i7.You knew when you made this statement [or report] that it would
be used and relied upon by other people who were not present at
[time and place of offense]?

18. And that such people would learn about what happened from what
‘ you said in the report?

‘Where ifve witness acknowledges his signature but claims not to remember or
having given the statement, pursue in detail the fact that he signed it and/or
initialed ii and that he was instructed to read it carefully before doing so. Re-
gardless of his answers, the police officer who took it can establish the circum-

stances surrounding the taking of the statement and the w1tness' knowledge of
its contents. :
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' 19. You also knew that you would probably test’ify in this case?

20. And that the trial would be a considerable périod 'of tirhe after
[the date and time of the nffense}]?

21. And you knew that you couldr utilize this statement [or report]
to refresh your recollection before testifying today [if witness
is police officer or professional]?

22. In fact, you did read this statement [or report] prior to testify-
ing today, didn't you? '

23. This would certainly be a good reason for including in the state-
ment [or report] as much of what actually occurred that night
as possible, wouldn't it? B

24. 1 show you, Mr. [name], Exhibit for identification and ask
you, Sir, whether anywhere in that statement [or report] there is
mentioned that [fact omitted]? .

25. Didn't you think if it happened, that it was important that [fact
: omitted]?

26. You didn't mention it in any other statement [or report or testi-~
mony}?

28. Today, for the first time, we hear about this matter, is that '
right?

29.*Your training includes report writing?

30.*You are taught to include the important facts of a transactlon in
such a report? :

3l. *lf something of evidentiary significance actually occurs, d‘o you
usually fall to include it in your statement [01 report]?

32.%0Only in this case, is that right?

Oral Inconsistent Statement by Witnhess

1. Now, Mr. [name], you stated that [testimony] on direct examina-
tion, did you not? ‘

2. Did you give a different versionf[incident, description, etc.]?
3. Did you have occasion to d1scu s thig case with [name]?

; 4. That was on the [day] of [month]?
*Questions 29, 30, 31 and 32 are appropriate where a professmnal person such
as a pohceman or private investigator is testlfymg A e



5. In [place]?
6. And present at that conversation were [name] and [name]? '

7. You discussed the events to which you testified today, isn't that
right?

8. You didn't try to hide or falsify anything during that conversa-
fion, did you? ,

8. You didn't lie to [name]}?
10, He wasn't discourteous to you, was he?
11. He didn't in any way coerce or threaten you, did he?

12, And you iried to he as acouraie about what you said as you could,
didn't you?

13. Now, on that date, did you gay to [namnel that [the facts consti-
tuting contradiction]? *

Prioy ’I‘f»@tm ony

st m rmeaitn §)

Civer By Witness
1. Do you recall tesiifying [time/place/occasion]?

2. Were you under oath and sworn to tell the truth just as you are
now ?

3. [Before the Grand Jury in that case}, were you asked thig ques -
tion and did you give this answer: '‘RQuestion . (read
the guestion) ; Answer: (read the gnswer) o

4. Were you asked that question snd did you give that answer ?

5. [Don't let the witness expinin anything wntil he has sdmitted/denied
he made the atugwer, ]

NOTE; If the witness denies/''does not rememner', pursue the line
of inguiiry as outlined in Jcotnote to Ii, -B. 17. TUltimately,
you will have #o call the court reporter on rebutral. The
reporter should bring with him his original notes cr steno-
graphic pad unlegs counsel will stlpﬁate 1o the authenticity
of the transcript.

*The inconsistent stutement must have bsen made to some third person or in
the presence of some third psrsgn. Counsel is probably precluded from intro-

~ ducing or asking about a prior smiatemeni made to him fione unless he is willing 4

to become a witness and thereby withdraw from the tuze.
United States v. Porter, 139 U.S. Apm D.C. 19, 429 F,.2d 203 (1970); Umted
States v. Vereen, 139 U.S. &np. D.C. 34, 429 F, d 713 (1970).
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C. Use of Prior Statement To Refresh Recollection®: Principles

1. Lay foundation -- time, place, circumstances, recollection
exhausted.

2. Mark as Exhibit.

3. Present to witness, and ask him to read it and ask if it refreshesg
recollection.

4, Askwitness what his independent recollection is without reference
to statement. ,

NOTE: Any document can be used to refresh recollection even if not
prepared by witness. Thus a particular document may be
used to impeach. See, Young v. United States, 94 U.S. App.
D.C. 62, 214 F.2d 232 (1954).

D. Use of Prior Statement To Refresh Recollection Technique

1. Mr. Witness, directing your attention to [date], what [information
desired]?

2. Do you recall making a statement to Mr. Doe?

Mr, Clerk, will you mark this document ag Exhibit
for identification.

3. Would that statement refresh your recollection?
4, At the time you made the siatement, was it true and accurate?

5. And was it made shorﬂy after the transaction?

6. I show you Exhibit for identification, and ask you whether
that is the statement to which you referred?

7. How do you recognize it?
8. Will you read it to yourself?

9. Now, having examined Exhibit for identification, do you have
~ an independent recollection, without reference to the statement,
of what occurred on [date]?

*While this technique is more often used on direct examination of your own witness.
than on cross-examination, it somelimes is used as cross. 1t is included here to
demonstrate the distinction among imperaching with a prior inconsistent staternent,
refreshing recollection and past recollection recorded, Moreover, some judges
require you to attempt to refresh recollection before impeaching, and refreshmg

is always a prereguisite to the use of past recollection recorded.
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NOTE: If the witness' recollection is not refreshed after confronting him
with the memorandum, or statement, and counsel has established
(a) that the memorandum was made by him, (b) that it was made
contemporaneously with the occurrence in question, and .(c) that at
the time of its’ making it was considered by him to be true and
“accurate, the document can be offered in evidence, or the wii~

ness can read directly from it.

E. Use of Statement As Past Recollection Recorded

1. Lay foundation -- time, place, circumstarnces, recollection ex-
hausted and not refreshed. Statement can come in evidence if
you show:

a. Writing made by witness

Py

b. Writing made contemporaneously with the occurrence
in question

c. At time made it was considered true and accurate
2. Witness can read fromvit or move into evideﬁce.

III. Sources of Impeachment Material

A. MPD Forms 163, 251, running resumes.

B. Line-up sheetis.

C. Police and FBI records.
Bail Agency Interview records.
School records.

Employment/personnel records.

o W oB U

. Court records.

}-I}

Transcript of court proceedings.

I. Statements taken on behalf of defendants. But, see United States v.
Wright 489 F, 2d 1181 (1973).

NOTE: The h.oldirig of Wright does not apply in Superior Court and, with
the proper foundation, such statements may be obtainable, at least
when the witness has referred to them in preparing for hig testi-

. mony. :

J. Previous probation reports.

K. Jail records.
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.IV. Cross-~Examination of Character Witness

A defendant's character ‘s not %f*issue unless he chooses to make it so.
The leading cases dealing with character testimony are Michelson v. United
States, 335 U.S. 469 (1948); United States v. Lewis, U.S. App. D.C. ,
482 F.2d 632 (1973); United States v.. Fox, 154 U.S. App. D.C. 11, 473 F.2d
131 (1972); Awkard V. United States, 122 U.S. App. D.C. 165, 352 F.2d 641
(1965); Shimon v. United States, 122 U.S. App. D.C. 152, 352 F.2d 449 (1965).

A. An example of proper character testimony is as follows:
1. Do you know the defendant?
2. How long and in what cifcumstances ?(

3. Do you know others in the community who know the defendant?

4. Have you had an cccasion to discuss withy 4‘
for [truth and veracity or peace and god¥™8 ~der]‘? *

5. What is that reputation?

NOTE: The witness is not permitted to express his own opinion nor is
he permitted to testify as to specific incidents of good conduct.

B. Proper cross-examination 1s&§§sﬁf%ﬁéws
1. Who were the people you discussed his reputation with ?
2. Date, time and place of those discussioris?
3. What was said?

4. Did you hear that defendant was arrested for ?

&

*The scope of cross-examination of a defendant's character witnesses, particular-
1y his knowledge of particular events concerning the defendant, is governed strictly -
by the scope of the witness' testimony on direct. If the witness has testified only
about the defendant's reputation for veracity, the particular event must be relevant
to that guality. The same rule holds true if the testimony was restricted to repu-
tation for peace and good order, sometimes called reputation as alaw-abiding citizen.
The evenimust be logically relevant to the characteristic in issue and its revelation
must not be too prejudicial when balanced against its probative value. Arrests
are considered more prejudicial than convictions since the issue of guilt has not
been resolved.

Since the defendant's veracity at the time of trial is the issue where veracity is
put in issue inguiry into knowledge of events occurring up to the time of trial is
considered relevant., The defendant's reputation for peace and good order, on the

(cont'd) ,
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V. Cross-Examination of Alibi Witness

Your approach to the alibi witnesses will depend on the alibi and the relation-
ship of the witness to the defendant. The following lines of inquiry might -
. be productive:

A. Where more than one alibi witness testifies, a cross-examination which
goes into great detailas tothe incidentand what occurred before and after
it will often reveal substantial inconsistencies. On the other hand the
testimony of the witnesses may be so similar, even asto minute details,
that the jury will conclude that the alibi is a phony.

B. Asgk the witness when he first heard about the arrest? The trial? That
he would be a witness? How was he contacted? What information was
given him and by whom ? If a witness first heard of the arrest long after
the occurrence, he will be hard put to explain how he is able to give the
details he gave on direct examination. If the witness testifies that he
was awareof the arrest shortly after itoccurred, inquiry intothe area as
to why he didn't come forward can be most productive.

C. The following are possible areas of exploration with the alibi witness:
1. How long has the witness known defendant?
2. What is nature of their relationship?
3. How often did witness see defendant prior to incident?
4, Subseguent to incident?
5. Details of these meetings.
6. When did witness last see defendant?
7. How did witness find out about case ?
8.° When and under what circumstances was he agked to be a witness?
9. How does he rer. 2mber date in question?
10. What did he do day before? Day after?
other hand, is considered relevantonly uptothe time of the offense; hence inquiry
concerning events occurring afterthat date, though relevant to that characteristic,
"is not usually permitted. However, whenthe character witnesshas attested to the
defendant's reputation for peace and good order to the date of trial, the door has
" been opened to inquiry about events occurring in the interim. In regard to either
characteristic, events may be considered too remote in time to be relevant.
These rules are subject to the flexibility of the judge'sdiscretion. Corisidera-
‘tion of all the circumstances, balancing prejudice against probative value, may

permit inguiry ranging beyond the 'mits of these rules or restrictiteven further.
United States v. Lewis, U.S. App. D.C, 482 F.2d 832 (1973).




265

1. What was defendanf doing?

12, What was he wearing?

13. Who was he with?

14. Who eise was present?

15. When did other(s) come, leave?

16. What did they do when they were there?

17. Ask details as to what things happened at particular time -- how
does witness fix time? ‘

D, Impeachment through prior inconsistent statements, prior record, bias, etc.
V1. Cross-Examination of Defendant in Self-Defense Case
A. General Objectives
‘The prosecutor should focus on one or more of the following objectives:

1. The scientific evidence reveals that the killing could not have
occurred as the defendant contends.

2. There was '"bad blood" between the parties.
3. Defendant was not in danger of death or bodily harm.
4, Deferidanit used‘unnecessary and unreasonable force.
B. Sources of Information Leading To Rebuttal of Defendant's Theory
1. Autopsy-Medical Examiner's Report.
2. Mobile Crime Unit Report.
3. Property Returns.

4. Scientific reports re: hair, clothing fibers, firearm and ballistics,
fingerprint analysis.

5. Photographs and diagrams of scene.
6. Eyewitnesses énd other traditional sources of evidence,
C. Cross-Examine Défendant on Following:
1. Tie defendant down as to details of occurrence re: was there a
struggle; position of defendant and victim prior to incident, durirg

incident and post-incident; what was said and done by each of
them prior- to, 'during and. after ocecurrence; distance  between
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defendant and deceased at time of shooting; angle of bullet; how gun
or knife was beingheld; description of movement of knife hand; num-
ber of shots; how many thrusts of knife; where did bullets enter;

where and how many times did defendant strike victim with knife;

what happened to victim after first shot or first knife wound; did
victim have weapon; where is weapon; why didn't defendant take

weapon or tell police about it?

2. Get defendant to describe the location of the defendant and victim
in relationto various objects at the scene. Was defendant or victim
near an exit? Did defendant have available to him a less dangerous
instrument with which he could defend himself - a chair, efc?

3. Where did defendant get weapon? Did he have it with him? If
so, why? Did he expect trouble? If he always carries gun or
knife - why does he do so?

4. Whatwas respective age, size and weightof defendant and victim?
What was state of sobriety of defendant and victim? Was escape
route closer than where defendant got weapon? What objects other
than gun or knife were available to defendant to protect self?

COMMENT A few examples of how scientific evidence may be used
to rebut the defendant's: theory of self-defense are as
follows:

If you can get a defendant to describe in great detail
that a violent struggle took place in an apartment, you
will be able to destroy that theory if you have in your
possession photographs taken by Mobile Crime imme-
diately after the offense, which shows the apariment in
basically good order. If the defendant contends thatthere
was notphysical contact between himself and the victim,
scientific testimony showing that hair fibers from the
victim's clothing werefound on the defendant's clothing,
or vice versa, would be verydamaging to the defendant's
case, If the defendant testifies that he shot the victim
after he was knocked to the ground and the victim was
standing over him with a knife, it would be most damaging
to the defendant's case if the medical examiner's testi-
mony was that the bullettraveledin a downward direction
rather than in an upward direction. Or the coroner's
report may showthat the victim's blood indicated he was
intoxicated at thetime of the incident. This could be the
basis of an effective prosecution argument that the defen-
dant could have handled an individual in a drunken condi-
tion without the necessity of killing him,

VII. Federal Rules of Evidence

The following proposed provisions of the Federal Rules of Evidence, enacted by -
the House of Representatives on February 7, 1974, and now pending before
the Senate, will (if passed) alter some of the traditional rules contained in thls
outline. They should be considered in that light and with an understanding that
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after passage of the Federal Rules.

Rule 104, Preliminary Questions

(a) Questions of admissibility generally.-- Preli-

minary questions concerning the qualification of a per--

son to be a witness, the existence .of a privilege, or
the admissibility of evidence shall be determined by the
court, subject to the provisions of subdivision (b). In
msaking its determination it is not bound by the rules
of evidence except those with respect to privileges.

ale sl ale
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(d) Testimony by accused. --The accused does not,
by testifying upcn a preliminary matter, subject him-
self tocross-examinationas to other issues inthe case.

Rule 405. Methods of Proving Character

(2) Reputation.--In all cases in which evidence of
character or atraitof character of a person is admiss-
ible, proof may be made by testimony as to reputation
or by testimony in the form of an opinion. On cross-
examination, inquiry is allowable into relevant specific
instances of conduct.

(b) Specific instances of conduct.--In cases in which

character or a trait of character of a person is an
essential element of charge, claim, or defense, proof
may also be made of specific instances of his conduct.

Rule 410. Offer To Plead Guilty; Nolo
Contendere; Withdrawn Plea
of Guilty

Except as otherwise provided by Act of Congress,
evidence of a plea of guilty, later withdrawn, or a plea
of nolo contendere, or of an offerto plead guilty or nolo
contendere tothe crime charged or any other crime, or
of statements made in connection with any of the fore-
going pleas or offers, is not admissible in any civil or
criminal action, case, or proceeding against the person
who made the plea or offer.

Rule 501. General Rule [as to Privileges]

Privilege is governed by the principles of common

law as interpreted by the Courts of the United States 1n‘1

light of rezgon and experience.

i

However, where the District of Columbia Code
specifically covers a rule of evidence or procedure, it may continue even
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Rule 607, Who May Impeach

The credibility of a witness may be attacked by any
party, including the party calling him.

Jule 608, vidence of Character and
Conduct of Withess

(a) Opinion and reputation evidence ol character, --
The credibility of a witness may be attacked o1 support -
ed by evidence in the form of reputation, bul subject to
these limitations: = (1) the evidence may refer onlyv 1o
character for truthfulness or untruthiulness, and (2) cvi-
dence of truthful character is admissible onlv afrer the
charactier of the witm gs for truthfulness has been uitack-
ed by opinion or reputation cvidence or otherwisce.

(b) Specific instances of conduct. --Specific instanees
of the conduct of a witness, for the purpose ol attacking
or suppoertiing his credibility, other than conviction ot crime
as provided in rule 609, may not be proved by extrinsic
evidence., They may, however, in the discretion ol the
court, if probative of truthfulness or untruthfulness, be
inquired into on ¢ross-examination ol the witness (1) con-
cerning his charactier for truthlfulness or untruhiulness,
or (2) concerning the character for {ruthfulness or un-
truthfulness of another witness as to which churacrer
the witness being cross-examined has testilied.

The giving of testimony, whether by an accused or by
any olher witness, doces not operate as a woiver ol s
privilege against sclf-incrimination when examined with
respect Lo matiers which relate only to eredibilits,

Rule 609Y. Impeachment by Bvidencee of
Conviction of ('rime

(a) General rule. --1"or the purpose of attacking the
~credibility of a witness, evidence that he has been con-
victed ofacrime is admissible only if the erime inmvolved
dishonesty or false statemeoent,

(b) Timelimit, --LEvidence ofa conviction under this
rule is nol admissible if a period of more than ten yvears
has elapsed since the date of the conviction or of the ro-
leasce of the witness from the confinement imposed for
that conviction, whichever is the later date,

(¢} Effect of pardon, annulment, or certificate ol
rchabilitation, --Isvidence of a conviction is not admis-
sible under this rule it (1) the convicetion hos bheen the
subject ol a pardon, annulment, certificate of rehabili-
tation, or other cquivalent procedure basod on a finding
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of the rehabilitation of the person convicted, and that
person has not been convicted of a subsequent crime
which was punishable by death or imprisonment in ex-
cess of one year, or (2) the conviction has been the
subject of a pardon, annulment, or other equivalent pro—
cedure based on a finding of innocence.

(d) Juvenile adJudlcatlons.——Ewdence of juvenile
adjudications is generally not admissible under this rule.
The court may, however, in a criminal case allow evi-
dence of a juvenile adjudication of a witness other than
the accusedif conviction of the offense would be admis-
sible to attack the credibility of an adult and the court
is satisfied that admission in evidence is necessary for
a fair determination of the issue of guilt or innocence.

(e) Pendency of appeal. --The pendency of an appeal
therefrom does not render evidence of a conviction in-
admissible. Evidence of the pendency of an appeal is
admissible.

Rule 610. Religious Beliefs or Opinions

Evidence of the beliefs or opinicus of a witness on
matters of religion is not admissible for the purpose of
showing that by reason of their nature his credibility
is impaired or enhanced.

Rule 611. Mode and Other of Interrogation
and Presentation

(b) Scope of cross-examination. --Cross-examina-
tion should belimited tothe subject matter of the direct

" examination and matters affecting the credibility of the

witness. The court may, in the exercise of discretion,
permit inquiry into additional matters as if on direct
examination.

sle ate ol
b 4

Rule 612. Writing Used To Refresh Memory

Except as otherwise provided in criminal proceed-
ings by section 3500 of title 18, United States Code, if
a witness uses a writing to refresh his memory for the
purpose of testifying, either--

(1) while testifying, or .

(2) before testifying, if the court in its discretion
determines it is necessary in the interests of justice,
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an adverse party is entitled to have the writing produced
at the hearing, to ingpect it, to cross-examine the wit-
ness thereon, and to introduce in evidencethose portions
which relaie to the testimony of the witness. 1If it is
claimed that the writing contains matter not related tothe
subject matter of the testimiony the court shall examine
the writingin camera, excise any portions not so related,
and order delivery of the remainder to the party entitled
thereto, Any portion withheld over objections shall be
preserved and made available tc the appellate court in the
event of an appeal. If a writing is not produced or de-
livered pursuant to order under this rule, the court shall
‘make any order justice requires, except that in criminal
cases whenthe prosecution elects notto comply, the order
shall be one striking the testimony or, if the court in its
discretion determines that the interest of justice so re-
quires, declaring a mistrial,

Rule 613. Prior Statements of Witnesses

(a) Examining witness concerning prior statement. --
In examining a witness concerning a prior statement made
by him, whether written or not, the statement need not
be shown nor its contents disclosed to him at that time,
but on request the same shall be shown or disclosed to
oppesing counsel,

(b) Extrinsic evidence of prior inconsistent state-
ment of witness. --Extrinsic evidence of a prior inconsis-
tent statement by a witness is not admissible unless the
witness is afforded an opportunity to explain or deny the
same and the opposite party is afforded an opportunity to
interrogate him thereon, orthe interests of justice other-
wise require. This provision does not apply to admis-
sions of a party-opponent as defined in rule 801(d) (2).

Rule 614. Calling and Interrogation of
Witness by Court

(a) Calling by court.--The court may, on its ow
motion or at the suggestion of a party., call witnesses,
and all parties are entitled to cross-examine witnesses
thus called.

Rule 705. Disclosure of Facts or Data
Underlying Expert Opinion

The expert may testify in terms of opinion or infer-
ence and give his reasons therefor without prior disclosure
of the underlying facts or data unless the court requires
otherwise. The expert may in any event be reqguired to
disclose the underlying facts or data on cross-examination.
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Rule 803. Hearsay Exceptions; Availability
of Declarant Immaterial

(18) Learned treatises.--To the exteni called to the
attention of an expert witriess upon ¢ross-examination or
relied uponby him in direct examination, statements con-
tained in published treatises, periodicals, or pamphlets
on a subject of history, medicine, or other science or arti,
established as a reliable authority by the testimony or
admission of the witness or by other expert testimony or
by judicial notice. If admitted, the statements may be
read into evidence but may not be received as exhibiis.

st sle . sis
SRR

(22) Judgment of previous conviction. --Evidence of
a final judgment, entered after a trial or upon a plea of
guilty (butnotupon a plea of nolo contendere), adjudging a
person guilty of a crime punishable by death or imprison-
ment in excess of one year, to prove any fact essential
to sustain the judgment, but not including, when offered
by the Governmentin a criminal prosecution for purposes
other than impeachment, judgments against persons other
than the accused. The pcndency of an appeal may be
shown but does not affect admissibility.

sle cule ale
L 1Y

Rule 804. Hearsay Exceptions:
Declarant Unavailable

(b) Hearsay exceptions. --The following are not ex-
cluded by the hearsay rule if the declarant is unavailable
as « witness: ,

(1) Former testimony. --Testimony given
as a witness at another hearing of the same or a
different proceeding, or in a disposition taken in
compliance with law in the course of the same or
another proceeding, if the party against who the
testimony in now offered, or, in a civil action or
proceeding, a predecessor in interest, had an op-
portunity and similar motive to develop the testi-
mony by direct, cross, or redirect examination.

e
oS
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Rule 806. Attacking and Supporting
Credibility of Declarant

When a hearsay statement has been admitted in evi-
dence, the credibility of the declarant may be attacked,
and if attacked may be supported, by any evidence which
would be admissible for those purposes if declarant had
testified as a witness.

Evidence of a statement or conduct by the declarant
at any time, inconsistent with his hearsay statement, is
not subject to any requirement that he may have been af-
forded an opportunity to deny or explain. If the party
against whom ahearsay statement has been admitted calls
the declarant as a witness, the party is entitled to exa-
mine him onthe statement as if under cross-examinition.

[Federal Rules of Evidence, H.R. 5463, as it passed
House of Representatives on February 7, 1974.]

VIII. Reading List

Glick, Impeachment by Prior Convictions: A Critique of Rule 6-01 of the
Proposed Federal Rules of Evidence, 6 Crim. L. Bull. 330 (1970).

Rothstein, The Proposed Amendmenis to the Federal Rules of Evidence,
62 Geo. L. J. 125 (1973)

Schmertz and Czapanskiy, Bias Impeachment and the Proposed Federal
Bules of Evidence, 61 Geo. L. J, 257 (1972).

Spector, Impeaching the Defendant by His Prior Convictions and the
Proposed Federal Rules of Evidence. 1 Loy. U. L.dJ. (Chicago)
247 (1970).




273

ADVANCED PROSECUTOR TRAINING

II. ¥: THE HEARSAY RULE

John G. Gill, Jr.



275
o THE HEARSAY RULE
. o e Table of Contents
The Hearsay Rule . . . . . T G e e e e T e e 271
Testimony At a Former Hearing . . . . . . . . e e e e A
Past Recollection Recorded . . . . . . . . . . .. e e e e e ... 282

Business Record Exception. + « v v v v v v v v v s o o v v h e ea . 284

. e i,
Prior Identification . . . . .« o T 0 T e e e e 288
w"“'w' Ty,

. . G k‘“"'%a . or
Admissions of Party fOopponent. . . . . . . Ce e e e T 289
Declarations Againstiinterest . . . . . . . . . C e e e e e e e g oo, 203

‘ . o,
Dying Declarations .\. . . . . . e e e e e e e e e e e e .\%% 295
e,
\ "
Excited Utterances. « ~. « . . . . e e e e e e ke e e e e e e e s . 289,
; .
‘ %‘"s_‘
State of Mind Exceptions . . . . . . . C e e e e e e e e e e e e 1. 208 "

Declaration Concerning Bodily or Physical Condition . . . . . . . . .. . 301
Official Written Statements . . . . . . . ¢ & ¢ ¢ v v ¢ s c e s o v v oo . 303
Commercial and Scientific Publications. . . . . . . . . v . o % o o 307
Declarations of Present Sense Impressions. . o« « + & o« v e s v e e s 308
Other Exceptions to the Hearsay Rule . . . . . . . » ¢ v« o o v . ... 309
: I. Learned Tl'eatises ...... O 101 B

II.  Statements and Reputations as to Pedigree and

- Family History . . . . . .. .. S T 1 01

I1I1. Recitals in Ancient Writings . . . . . . . . T 1 01

IV. Reputation. . . . . « v v v v v v v v v v v, - ¥ X ¢

V. "Local Exception . ... .. .. R 5 7 2

District of Columbia Penumbra Ruie ...... R R 31l
Miscellaneous Problem Areas . . . . . . P 312

I. Out-of-Court Utterances Which Are Not Hearsay . . « . . ... . 312
Q ; IL Implied Assert‘ion Problem. . . . v i v o v o e s e ey . 314

III. Prior Consistent Statements . . . . . . . . . Bt & O



Note:

276

The Proposed Federal Rules of Evidence were passed by the House
of Representatives on February 7, 1974, and are now pending before
the Senate. Accordingly, they do not now have the force of the
law. However, many judges find the rules persuasive and rely upon
them in their evidentiary rulings.

On June 14, 1974, the Board of Judges of the Superior Court of the
District of Columbia voted urianimously that the Superior Court not
adopt the proposed Rules of Evidence. As a result of this decision,
traditional common law principles and existing case law will con-
tinue fo be applied by Superior Court Judges in making evidentiary
rulings, although some judges may look to the proposed rules for
guidance.
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THE HEARSAY RULE

I. Rat ionalé

The factors upon which credibility of witnesses depends are perception,
memory, narration andsincerity. To enable the jury properly to evalu-
ate a witness!' credibility and whether he possesses those four gualities,
the law insists that a witness be under oath; be personally present at
trial and be subject to cross-examination. Most hearsay is excluded
because it is a statement made not under oath and out-of-court by a per-
son not present in court and therefore not subject to cross-examination
as to his memory, perception and ability to accurately narrate. '

11. Definition

While most authorities feel the field of hearsay is far too extensive
for one all-encompassing definition, the following simplifications have
been attempted:

A. Hearsay evidence is testimony in court, or written evidence,
of a statement made out of court, the statement being offered
as an assertion to show the truth of the matters therein, and
thus resting for its value upon the credibility of the out-of-
court asserter. C. McCormick. Evidance §246 at 584 (1972).

B. Evidence of a statement which is made other than by a witness
while testifying at the hearing offered to prove the truth of
the matter statedis hearsay evidence. Rule 63, Uniform Rules
of Evidence.

C. '"Hearsay' is a statement, other than one made by the decla-
rant while testifying at the trial or hearing, offered in evidence
to prove the truth of the matter asserted. Rule 801 (c), Pro-
posed Federal Rules of Evidence, H.R. 5463 (1974).

D. The author of this outline finds the followmg a useful capsule
definition:

Hearsay is the statement of an out-of court
asserter offered for the truth of the matter contained
therein.

'iiI. Exceptions

A. Some matters whichare hearsay by definition are nevertheless
admissible as exceptions to the hearsay rule., The exceptions
have two common characteristics: ‘

TSR
e

1, Necessity -unless the hearsay statement is admitted,
the-facts will be lost. ,

Trustworthiness or reliability - where circumstances L

#" gudarantee that the statement is accurate and there is o T
either no motive to falsify or falsification would be JRN
easily detected. o ; o I
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Cases

1. G. & C. Merriam Co. v. 3yndicate Publishing Co.
507 F. 515, 518 (2d Cir. 1913) (L. Hand, J.).

2. Dallas Couinty v Commercial Union Assurance Co.,
286 F.2d 388, 397 (5th Cir. 196I) (Wisdom, J.) - A
1901 newspaper article was admitted to prove t}|11at
houses had been damaged by fire in that year. It
is admissible because itis necessary and trustworthy,
relevantand material, and its admission is within the
trial judge's exercise of discertion."

3.  United States v. Kearney, 138 U.S. App. D.C. 328,
420 F.2d 170 (1969) (Leventhal, J.) - Statement made
by police on day after he was shot and on day before
he died was within penumbra on both spontaneous
utterances and dying declarations of hearsay rule.
""The event was close enough in time to support the
likelihood of accurate recollection, and to mitigate
the possibility that truth was undercut by speculation
or fabrication . . . . We cannot say that the trial
judge's finding, that the evidence is fundamentally
reliable, is erroneous. [The] statement was made
under circumstances that conform to the general poli-
cies underlying the exceptions to the hearsay rule.”

Proposed Federal Rules of Evidence

The proposed rules submitted to Congress contained identical
provisions in Rules 803 (24) and 804 (B)(6) to the effect that
courts could admit any hearsay statement not specifically
covered by any of the stated exceptions, if the hearsay state-
ment was found to have ''comparable circumstantial guarantees
of trustworthiness.' The House Judiciary Committee deleted
these provisions 'as injecting too much uncertainty into the
law of evidence and impairing the ability of practitioners to
prepare for trial." See H.R. Rep. 93-650, 93d Cong., lst
-Sess. at 5-8 {(Wov. 15, 1973).
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TESTIMONY AT A FORMER HEARING

Where -the declarant is unavailable, his testimony at a former h.earing
is admissible in evidence as an exception to the hearsay rule under the

following conditions:

A. Where the testimony at the former hearing was under oath.

B. Where the testimony at the former hearing was subject to
cross-exainination by the present party opponent or by one
who hadan identical orlike interest to cross-examine, (Some-
times a third requirement of reasonable opportunity to cross-
examine is stated; however, this is usually implied in B.)

This exception to the hearsay rule should be distinguished from:
A. Prior testimony to prove perjury (which is not hearsay).

B. Prior testimony to show motive to murder the witness (state
of mind exception to the hearsay rule).

(@]

Prior testimony to refresh recollection (not hearsay).

D. Pastrecollection recorded (a separate exceptionto the hearsay
rule treated infra),

E. TPrior testimony used tc impeach a witness (not substantive
evidence but only for purposes of impeachment).

What Constitutes Unavailability ?
A. Death.
. 1insanity.

B

C. Illness.
D. The exercise of any privilege.
E

. Inmany jurisdictions, but not all, being beyond the subpoena |

power of said jurisdiction, but only when all reasonable efforts
have been utilized without success to obtain the presence of the
Wltness.

F. Inamhty to locate individual after‘diligent search

As pr°v1ously noted, every excep‘uon to the hearsay rule has two charac—

teristics: reliability and nec@ssmy

A. Here the testimony is necessary beCause of the unava11ab111ty .

of the witness.

B. Here the testimony is rehable because the w1tness was under
oath and subJect to cross-examination.
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identical motive cross-examined the witness. (This situation arises in
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Does the admission of former testimony violate the confrontation clause
of the Sixth Amendment:

Amendment:

"That in all criminal prosecutions, the accused shall enjoy the
right . . . to be confronted with witnesses against him''?

~A. Prior to 1787, the hearsay rule had been in existence in the

Anglo-Saxon jurisprudence for over 100 years and the ''former
testimony exception' had been well established. Thus, as with
all exceptions to the hearsay rule, the confrontztion clause is
not violated merely because the out-of-court declarant is not
in court,

B. The former testimony is introduced in defendant's presence
and only in circumstances wherethe witness is now unavailable
but was available at one time. See California v. Green, 399
U. S. 149 (1970). There is no violation of the confrontation
clause where the witness is actually unavailable and where no
different result is likely to have occurred if the W1tness, in
fact, had appeared.

A witness may be considered '"unavailable' if present but has
a lapse of memory or asserts his Fifth Amendment privilege.
California v. Green, supra.

Identity of Parties

This requirement should really be phrased as identity of motive to
cross-examine,

A. The fact that an additional party is involved in the subsequent
hearing has no bearing. :

B. A person in privity, such as a successor in interest or a part-
ner, satisfies the requirement of identity of parties,

C. There is no need for mutuality. Thus, the identity order goes
to the party egainst whom it is being offered and not the party
who offers it. This is a change from the common law view.
Today this situation often arises where the defendant cross-
examines witnesses during a criminal prosecution and then
that testimonyis used against him in a subsequent civil case by
an insurance company or other plaintiff,

Even though the party against whom the testimony is offered was not a
party or was not in privity with the party in the first suit, it is admis-
sible against him in the second hearing so long as someone with an

class actions where many members of the class do not appear but the
identical interest is represented through counsel who do appear.)
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VIII. Identitfy of Issues

IX.

XI.

This requirement goes to the adequacy of the opportunity to cross-

examine. This requires something less than substantial identity of -

issues. It means that there must have been an adequate motive to

cross-examine or to test the subject matter now sought te be intro-.

duced.
Tyﬁe of Tribunal

So long as there is an oath and an adequate opportunity to cross-exa-
mine, it matters not that the previous tribunal was legislative, admini-
strative or even in the form of a deposition. Furthermore, it does not
matter whether the previous court or tribunal had jurisdiction to hear
that case in the first place.

How does one prove former testimony?
A. By stipulation with opposing party.

B. Any first-hand observer may testify about his unaided memory
of the testimony. See Meyers v. United States, 84 U.S. App.
D.C. 101, 171 F.2d, 800, cert. denied, 366 U.S. 912 (1949).
(Of course, the witness must have an adequate memory of the
previous testimony.) :

C. One may call the court reporter and refresh his recollection
with his notes.

D. One may call the court reporter and put the testimony in under
another exception, past recollection recorded, discussed infra.

E. Where by statute the court reporter has an official capacity,
any transcript he has prepared comes in under the exception
for official written statements.

The Proposed Federal Rules of Evidence state that the following is not
excluded by the hearsay rule if the declarant is unavailable:

Testnnony given as a wiiness at another hearing of the same
or a different proceeding, or in a deposition taken in compliance
with law in the course of the same or another proceeding, if the
party against whom the testimony is now offered, or, in a civil
action or proceeding, a predecessor in interest, had an opportunity
and similar motive to develop the testimony by direct, cross, or
redirect examination.  Rule 804 (b)(l), Proposed Federal Rules
of Evidence, H.R. 5463 (1974). ' ’ -

A
I
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PAST RECOLLECTION RECORDED

This exception permits a written document tobe introduced into evidence
subject to the following conditions:

A. That the contents of the document are based upon first-hand
‘knowledge of the person testifying in court.

B. That the document must have been made or acknowledged at
or near atime of the events recorded therein when the witness'
recollection was fresh.

C. The witness in court must testify that even upon reviewing
the document he has no adequate independent memory of the
events recorded therein,

D. The witness must be able to swear that he made the document
and that everything he said in the document is true.

Caveat - Past recollection recorded is often confused with the refresh-
ng of a witness'! recollection and some case law even states that if a
witness! recollection cannot be refreshed, the document is inadmissible.
See Shimabukuro v. Nagyma, 78 U.S. App. D.C. 271, 140 F.2d 13
(1944y and Washington v. W.V.& M. Coach Co., 250 F. Supp. 888,
890 (D.D.C. 1966) (witnesshad read the memo and would have corrected
it if it had failed to reflect the facts accurately).

Many judges will require that the witness' memory be exhausted before
permitting past recollection recorded to be admitted. This view is
archaic and much criticized by McCormick. Support for the contrary
view ic found in Rule 803 (5), Proposed Federal Rule of Evidence,
infra, since it requires only that a witness not have 'sufficient recol-
Iection to enable him to testify fully and sccurately.'' This is a much
more logical and reasonable requirement than forcing the witness to
exhaust his memory.

Another progressive aspect of this exception to the hearsay rule is the
so-called '"cooperative report.' Although little case law can be formed
to support this theory, it is nevertheless sound. 'The problem ariges
when A witnesses the events and immediately accurately reports them
to witness B who accurately writes the events down. At trial, neither
witness A nor witness B has any independent recollection of the events
witnessed which are in issue; however, both can swear that they told
or wrote the truth and did it accurately. In these circumstances and
with this foundation, no reason existe to prevent this cooperative report
from being received as if only one person were involved, This situation
commonly occurs with police officers who are partners: one does the
witnessing, the other prepares the reports.

As previously noted, past recollection recorded must be distinguished
from refreshinga person's reccllection with a document. In refreshing a
person's recollectionthe witness testifies that he has no further memory
of the incident and the attorney asks him if any document will refresh



VI.

283

his recollection. TUpon receiving an affirmative response, the lawyer
shows the witness the document and asks him to read it {o himself.
After the wiiness reads the document, the attorney asks him if that
document has refreshed his recollection to the events about which he’is

‘testifying. Having received another affirmative response, the attorney

may then ask the witness to testify as to his refreshed recollectlon
without reference to the writing.

Proposed Federal Rule 803 (5) states that the following ''recorded re-
collection' is notexcluded by the hearsay rule even though the declarant
is available as a witness:

A memorandum or record concerning a matter about
which a witness once had knowledge but now has insufficient
recollection to enable him to testify fully and accurately,
shown to have been made or adopted by the witness when the
matter was fresh in his memory and to reflect that know-
ledge correctly. If admitted, the memorandum or record
may be read into evidence, but may not itself be received
as an exhibit unless offered by an adverse party. Rule 803
(5), Proposed Feaderal Rules of Evidence, H.R. 5463 (1974).
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BUSINESS RECORD EXCEPTION
(Federal Shopbook Rule or Regularly Kept Records)

28 U.S. Code, § 1732, provides:
Records made in regular course of Business; Photographic copies.

(a) In any court of the United States and in any court estab-
lished by an Act of Congress, any writing or record, whether in
the form of an entry in a book or otherwise, made as a memoran-
dum or recordof any act, transaction, occurrence, or event, shall
be admissible as evidence of such act, transaction, occurrence, or
event, if made in regular course of such business to make such
memorandum or recordat thetime of such act, transaction, occur-
rence, or event or within a reasonable time thereafter.

All other. circumstances of the making of such writing or
record, including lack of personal knowledge by the entrant or
maker, may be shown to affect its weight, but such circumstances
shall not affect its admissibility. ‘

The term ''business', as used in this section, includes busi-
ness, profession, occupation, and calling of every kind,

(b) 1If any business, institution, member of a profession or
calling, or any department or agency of government, in the regular
course of business or activity has kept or recorded any memoran-
dum, writing, entry, print, representation or combination thereof,
of any act, transaction, occurrence, or event, and in the regular
course of businesshas caused any or all of the sametobe recorded,
copied, or reproduced by any photographic, photostatic, microfilm,
micro-card, miniature photographic, or other process which accur-
ately reproduces or forms a durable medium for so reproducing
the original, the original may be destroyed in the regular course
of business unless its preservation is required bylaw. Such repro-
duction, when satisfactorily identified, ig as admissible in evidence
as the original itself in any judicial or administrative proceeding
whether the original is in existence or not and an enlargement or
facsimile of such reproduction is likewise admissible in evidence
if the original reproduction is in existence, and available for inspec-
tion under direction of the court. The introduction of a reproduced
record, enlargement, or facsimile does not preclude admission of
the original, This subsection shall not be construed to exciude from
evidence any document or copy thereof which is otherwise admiss-
ible under the rules of evidence.

A. The authentication of and foundation for admitting business re-
cords are one and the same. The keeper or custodian of the
records must be brought to court to identify the records, to
state that they were made in the ordinary course of business
and to state that it is the ordinary course of the business to
make such records.

Y-
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The business record exception allows one' to circumvent one
or more levels of hearsay in every case by bringing only one
witness - the custodian - to Court.

1.

Usually records consist of an entrdnt making the
records based on the report of a 'reporter'’ who
witnessed the event. There may be one or more re-
porters as long as each reporter has a businegs duty
to report.

Business duty - The Johnson v. Lutz (253 N.Y. 124,
170 N.E. 519 (1930)) requirement - Every level of the
business record exception requires a business duty.

a. Custodian of the records automatically has a
business duty if he qualifies.

b, Almost always the entrant has a business duty
or he would not be compiling business records.

c. The problem comes in with the reporter; e.g.,
.a police officer making a report of a traffic
accident. The police officer did not witness
the accident but arrived on the scene and gar-
nered his report from the witnesses and parti-
cipants in the accident. In this situation a cus-
todian of the police records has a proper busi-
ness duty, the entrant (the officer who made
the report) has a business duty; however, the
people on the scene have no business duty to
report 50 the report does not qualify as & busi-
Tess record, even though there may have been
a legal obligation on the part of the witnesses
to tell the pohﬁe officer the facts of the acci-
dent :

(1) Keep. in mind that, if there is a business

duty cnthe part of the reporter, the report

is admitted. In many instances police re-

ports are proper buziness records, e.g.,

booking procedures, property. mvenmrlesv_k ) ;
-..and records ofthe fd¢ets of an arrest. The = = =wws i

police officer compiling these records has ' - | R

a duty to report the information and to re-
cord-it, and the police depariment has a
duty to store the records. .

(2) Piggy-back Exception - Often ‘when one has

the Johnson v, Lutz exception, i.e., duty to

- record but noduty on the part of witnesses

to report, one may have records admitted
‘as long as one can find an independent hear-

say exceptiononthe part of t1ose e portmg

R
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For example, in the accident situation,.if

onie of the parties makes a party admission
or any witness onthe scene makes adecla-
ration against interest, one can bring the
custodian to court. The first level of hear-
say, the recorder or entrant hearsay pro-
blem, is thus obviated by the declaration
against interest or admission or some other
exception, e, g., excited utterance, elimi-
nates the need for calling a reporter.

3. Another requirement is that the ordinary business of
the company be one in which said business usually
systematically engages, Palmer v. Hoffman, 318 U.S.
109 (1943). Palmer involved a railroad wreck wherein
the train driver, pursuant to Massachusetts statute,
filed a report about an accident two days after the
accident. The engineer died prior to trial and the
defense attempted to introduce this reportas a record
made in the ordinary course of business. The Supreme
Court said that the business of the railroad was rail-
roading and not litigating or having accidents, and it
declared this report inadmissible as not having been
made in the ordinary course of buginess. While
Palmer v. Hoffman has not been specifically over-
ruled, it has been emasculated by lower federal
courts, and some commentators today believe it is
confined to railroad accidents.

Other Federal cases have interpreted Palmer v,
Hoffman as being restricted to reports made in the
course of business but anticipating litigation. They
read Hoffman as excluding any reportmade in antici-
pation of ligitation since it is assertedly untrust-
worthy, but these courts nevertheless admit such re-
ports if they canfind an increment of reliability. For
example, if the report is prepared by an investigator
or doctor for the plaintiff, the report cannot be offer-
ed by the plaintiff but may be offered and introduced
by defendant presumably for the same reasons that
admissions may be received. Yates v.:Bair Trans-
port, Inc., 249 F: Supp. 681 (S.D. N.Y. 1865).

Medical Records and Hospital Records -Hospitalrecords like-
wise are admissible under the business record exception to the
hearsay rule. However, it must be noted that not all such
records may come in under the Federal Shopbook Rule. As a
generalrule, records which require subjective judgments up- -
on the part of the hospital personnel or doctor will be exclud-
ed. In theleading case of Lyles v. United States, 103 U. 5. App.
D.C. 22, 28, 254 F.2d 725, 731 (1957), cert. denied, 356 U.S.
961 (1958) it was held that expert psychiatric opinions expressed
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'in hospital reports may not be admitted under the Federal
Shopbook Rule. See also New York Life Insurance Company
v. Taylor, 79 U.S. App. D.C. 66, 147 . 2d 297 (1944); Polisnik
v. United States, 104 U.S. App. D.C. 136, 259 F, 2d 951 {I958);
and Whittaker v. United States, 108 U.S. App. D.C. 268, 281
F.2d 631 (1960). But medical statements in hospital records
as to the existence of conditions about which doctors would not
normally disagree may be admitted. See Washington Coca Cola
Bottling Works v. Tawney, 98 U.S. -App:. D.C. 151, 233 F.2d

© 353 (1956). In addition, test resulis of slides of sperm taken
from rape victimshave been held admissible under the Federal
~Shopbook Rule. See Gass v. United States, 135 U.S. App. D,C.
416 . 2d 767 (1969); and Wheeler v, United States, 93 U.S. App.
D.C. 159, 211 F.2d 19, cert. denied 347 U.S. 1019 (1954). Such
slides are placed in the same category as cardiograms, elec-
troencephlograms, blood tests, clinical charts, etc. When
admitted under the Federal Shopbook Rule, it is apparently un-
necessary for the Government to establish a chain of custody
in the handling of the slide or other medical objects.

'D. The English Rule - In England, New Hampshire, and Delaware,

oral reports inthe ordinary course of business by those having-
a business duty to report qualify under the business record
exception. Here, of course, one must produce a person who
actually heard the report or to whom the report was tfrans-~
mitted in the supervisory chain at the business. This view
does not seem to have been tested in the District of Columbia
and probably would be rejected.

Proposed Federal Rules of Evidence. Ruie 803 (b) of the Proposed

Tederal Rules provides thatthe following is not excluded by the hear-
say rule even though the declarant is available as a witness:

Records of Regularly Conducted Activity - A memorandum,
report, record, or data compilation, in any form, of acts,
events, conditions, opinions, or diagnoses, made at or near
the time by, or from information transmitted by, a person with
knowledge, if kept in the course of a regularly conducted busi-
ness activity, andif it wasthe regular practice of that business
activity to make the memorandum, report, record or data
compilation, all as shown by the testimony of the custodian or
other qualified witness, unlessthe source of information or the
method of mrcumstances of preparatlon indicate lack of trust-
worthiness. The term ''business'as used in this paragraph
includes business, profession, occupation, and calling of every
kind. Rule 803 (6), Proposed Federal Rules of Evidence, H.R.
5463 (1974). ' I

Also see Proposed Federal Rule 803 (7) which, in substance, states
that the absence of entry in any record kept in accordance with the pro-
visions of the above rule constitutes admissible evidence to prove non-
occurrence or non-existence of a matter, if a report or record would
regularly be made about the matter.
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PRIOR IDENTIFICATION

As previously indicated, a prior consistent statement by a witness is
technically hearsay. Accordingly, this hearsay exclusionary rule should
prohibit the introduction of previous identification whether onthe scene,
at the lineup orby way of photographic identification. Iven more should
the rule normally exclude the police officer's testimony as.tc thuse
prior identifications. A hearsay exception thus exists in ovder to zdmit
prior identifications where identification is an isswe in & case. See
United States v, Hallman, 142 U.S. App. D.C. 93, 439 F. 2d 603 (1971);
United States v. . Williams, 137 U.S. App. D. C, 221, 421 F.2d 1166 (1970);
Clemons v. United States, 133 U.S. App. D.C. 27, 408 F.2d 1230 (1968),
cert. denied, 394 U.S. 964 (1969). ' ‘

A. The person making the identification must ke present at the
hearing. In other words, a robbery case involving an identifi-
cation issue could never be tried on the basis of police officer
testimony as to the pre-trial identifications made by the com-
plaining witness. This is probably due more tc the Sixth &mend-
ment right of confrontation than to any requirements of the
hearsay rule or limitations upon this exception.

B. N.B. One cannot prove the identification through the testimony

of a police officer when the identifying witness reneges his or
her pre-trial identification in the courtroom.
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 ADMISSION OF PARTY OPPONENT

This exception to the hearsay rule consists of words, acts or writings
of a party opponent, or his predecessor in interest or representative,

- offered as ev1denx,e against him.,

Caveat - All admissions are against interest, but it is very important
for purposes of the hearsay rule not to confuse party admissions with
declarations against interest. Declarations against interest which are
treated infra have many more technical requirements than party ad-
migsions and it is recommended that the term admission be restricted
to party admission, and declaration against inferest be used for the
exception which invelves others than parties.

The theory of admissibility of party admissions as an exception to the
hear'-:ay rule is based on the presumptive reliability of statements ema-
nating from the opponent in the trial since they show what he thinks
of his case and b= would not make these statements were they not true.
Further, he is ustally present in court to take the stand and refute or
modify the alleged admission. Note: In a criminal case every act or
statement or confession of the defendant is a party adm1s51on

The reqmrements for this exception to the hearsey rule are as follows
A. The deciarant must be a party to the law suit.

B. The gtatement must be offered against him and not by him in
his favor.

C. The party must be competent to testify or make such admission.

1. Competency meansthe minimum requirements of com-
petency, ability to observe, remember and narrate.

2. Anymental defect or drunkenness shortof the minimum
qualification can be explained by the party opponent
when he takes the stand.

D. Note that there is no need for the following:

1. No need for first-hand knowledge. (A statement against
his infevests in the form of a factual statement is
admissible aga inst him because he is presumed to have
ehu ,eestlgated, nowever, a statement in the form of hear-
say, thai is, ''others have told me,' does not qualify
as an excepssgr. In the first situation, even though
redirect axuminatiion or cross-examination might bring
out that the pavrty had no first-hand knowledge of the
ir. :ident, the statement is admissible.) The admission
need not be against ie interest at the time it is made.
Thus, if a defendant makes a statement favorable to
his cause at the tirme, and it later turns out to be un-
favorable at the time of trial, it is admigsible.
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There is no need for unavailability, but adrriissions
can be introduced against the defendant if he happens
to be available at trial.

Admissions in the form of opinion are not excluded
under the opinion rule. E.g., if after an automobile
accident one driver jumps out of his car and says to
the other, 'I was negligent, or "I am liable,'" this
conclusion is admissible against a party even though
it would otherwise be improper opinion and invade the
province of the jury.

IV. There are also the following types of admissions:

A.

B.

D. Co-obligors can make admissions for each other if they have

Formal admissions - By pleadings or by pre-trial discovery

proceedings or by stipulations in a case.

Representative admissions - While usually an agent or servant
is hired to work and not speak for the party in cases, where
there is a power of attorney or the specific authority to speak
for the party, representative admissions are proper. E.g.,
One partner makes representative admissions for the other in
the course of running the firm's business or winding up the

firm's business.

Co-Conspirator Admissions

1.

In a conspiracy prosecution, a recognized exception to

the hearsay rule permits as evidence againstan alleged

conspirator the declarations of his co-conspirators
made in furtherance of the conspiracy, or indeed any
joint venture, and during its pendency. See Campbell
v. United States, 415 F.2d 356, 357 (6th Cir. 1969).
Holson v. United States, 392 F.2d 292, 293 (5th Cir,
1968), cert. denied, 393 U.S. 1029 (1969); Myers V.
United States, 377 F.2d 412, 418-419 (5th Cir. 1967),
cert, duvied, 390 U.S. 929 (1968).

Preconditions to admissibility

a. These must be independent evidence of the exis-
tence of the conspiracy or joint venture and of
the defendant's participation in it,

b. The declaration must have been made while the
joint venture was continuing,. and :

c. The declaration must have constituted a step in
the furth~eran¢e of the joint venture.

identical interest.

&

w

E

©

5
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E. Joint tenants can admit against each other W1th respect to their
property, but co-tenanis cannot.

F. Statements about property by prior owners are admitted against
present owners when the prior owner is in privity and had an -
identical interest with respect to the property.

Implied admissions (Admissions by Conduct).

A. For adm1ss1on purposes, if a party calls a partlcular witness
in one law suit, that party adopts the testimony of such wit-
ness for admission purposes in all future law suits.

B. Vicarious admissions occur when a party says, ''whatever he
tells you is true,' or "'whatever my records say is accurate. "

Admissions by Silence or Adoptive Admissions

"He whois silentis deemed to consent.' When a statement or accusation

is made in the presence of a party, who would naturally be expected
to deny it if untrue, his silence is circumstantial evidence ‘that he
believed that the statement or accusation was true. See Spart v. United

States, 156.U.S. 51, 56 (1895); United States v. Lemonakis, __U.s.
App. D.C. s 485 F.2d 941, 948-949 (1973); United States v.

Harris, 141 U.S. App. D.C. 253, 437 F.2d 686 (1970); Kelley v. United
States 99 U.S. App. D.C. 13, 16, 236 F.2d 746, 749 (1956); McUin v.
United States, 17 App. D.C. 323 (1900); Martlnez v. United States, 295
F.2d 426 (10th Cir. 1951); United States v. Kelly, 119 F. Supp. 217, 221-
222 (D.D.C. 1954); United States v. Anthony, 145 F. Supp. 323 (M.D.
Pa. 1956); Harrison v. United States, 281 A.2d 222, 224 (D.C. Ct.
App. 1971); Thomas v. Stote, 488 S.W. 2d 777 (Mo. 1972).

Even if the party makes an equivocal or evasive response, the incident
can be used as circumstantial evidence. His failure to deny the accu-
sation in these circumstances constitutes the adopiive admission. The
requirements of thistacit or adoptive admissions theory are as follows:
A. Statement must be made in defendant's presence.

» Within his hearing.

B
C. He must bhave understood it.
D

D. The statement must have embraced acts that were within de—
fendant's knowledge and understanding.

E. Defendant must have been physically alile :,;'Qak.
F. Defendant must have been psychologlcall;;r e' llberty to speak

G. The statement and circumstances must have naturally -and logi~
' cally called for a reply
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NOTE: The Miranda rule makes this tacil or adoptive admission theory
inapplicable to any and every custodial arrest situation.

NOTE: A classic example of this adoptive or tacit admission arose in the

== - “trial of a d&fendant charged with the shooting of Senator Stennis.
United States v. Marshall, Criminal No. 267-73. There the Govern-
ment produced a wiitness who came upon the defendant arguing with
his wife. During the argument the wife said to the defendant words
to the effect, ''You're the one who shot Senator Stennis.' The de-
fendant responded to the effect of "You're crazy,' or 'Be quiet
woman, he might be a cop,' referring to the witness. This was
allowed into evidence as being an equivocal response to a slatement
which would have called for a denial on the part of any reasonable
person who had not shot Senator Stennis,

VII. Proposed Federal Rule of Evidence 801 (d) (2), rather than calling party
adinissions an exception to the hearsay rule, classifies them as non-
hearsay* and therefore admissible:

Admission by Party 'Opponent - The statement is offered against a
party and is (A) his own statement, in either his individual or a repre-.
sentative capacity or (B) a statement of which he has manifested his
adoption or belief in its truth, or (C) a statement by a person authorized
by him to make a statement concerning the subject, or (D) a statement
by his agent or servant concerning a matter within the scope of his
agency or employment, made during the existence of the relationsghip, .
or (E) a statement by a co-conspirator of a party during the course and
in furtherance of the conspiracy. Rule 801 (d)(2), Proposed Federal
Rules of Evidence, H.R. 5463 (1974).

*With respect to many facets of the hearsay rule, there exists an ongoing
debate among authorities as to whether a certain type of out-of court state-
ment is non-hearsay or an exception to the hearsay rule. Whether or nota
thing is non-hearsay or an exception is of absolutely no practical significance
“in the courtroom. Accordingly, the author of this outline favors limiting the
classifications of out-of-court declarations which are non-hearsay and ex-
panding exceptions tothe hearsay rule. This is merely a matter of personal
~convenience and is thought to be the way most judges regard hearsay.




1I.

III.

Iv.

- VI.

293

DECLARATIONS AGAINST INTEREST
General Requirements:

A. The out-of-court declaration must statefacts against the speak-
er's pecuniary or proprietary interest, or, statedanother way,
the declaration itself must create evidence that would endanger
the speaker's pocket book or property. '

B. The declarant must be unavailable at trial.

A gpecial need exists for this type of evidence because the speaker is
unavailable at trial, and trustworthiness is present because common ex-
perience is that one does not endanger his pocket book or property by
statements that are not true.

Unlike the party admission requirements, declarations against interes
require that:

A. The declaration be against interest of the speaker at thc time
it is made.

B. At the time of trial the speaker must be unavailable, and
C. The speaker have personal knowledge.

Al common law this exception was restricted to direct statements about
pecuniary or proprietary matters. l'or example, 'l don't own that piece
of property;" 'the boundary of my real estate is.there at that tree;' "I
am indebted to X in the amount of $500;" "X no longer owes me any
money.

So-Called American View

During the 19th century, American courts expanded this exception to
include any statement acknowledging facts that would give rise to tort
liability and hence unliquidated damages. E. E.g.. "I'm sorrylIran through
the red light; the accident was all my fault. " Also under the Amemcan
view statements against pecuniary interest can be used to {rustrate cer-
tain types of defenses. E.g., in a contract matter, the defendant's
statement, ''It's broken now, I should sue him, but it was in perfect
order for six months after he installed it,' would be used by a plaintiff
to frustrate a defense of lack of consideration.

Penal Interest

Ilogically, but traditionally, the common law since 1844 (Sussex Peerage

‘case and American courts since Donnelly v. United States, 228 U.S, 243

(1913)) has held that statements against penal interest do not constitute
an exception to the hearsay rule. The theory is that a defendant charged
with a serious case may bring in his friends and relatives in an attempt
to create a reasonable doubt by merely saying that they“heard others.
confess to the crime. In Donnelly, Justice Holmes thought that this rule
was unreasonable when there were circumstances pointing to the truih
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of the out-of court confession. ‘Also, a minority of courts in the United
States, among whichare included Maryland and Virginia, permit a state-
ment against penal interest in a criminal case but only when there is
circumstantial evidence aside from the out-of-court statement pointing to
the fact that that third person might have committed the crime. See also
United States v. Harris, 403 U.S." 573, 583-585 (1971) (informant's tip
credited because it was an extrajudicial statement against penal interest).

The Proposed Federal Rules not only adopt the admissibility of state-
mecents against penal interest but go so far as to include and admit state-
ments against societal interests. Proposed rule 804(b) (3) states that
statements against interest are not excluded by the hearsay rule if the
declarant is unavailable as a witness:

A statement which was at the time of its making so far
contraryto the declarant's pecuniary or proprietary interest
or so far tended to subject him to criminal liability, that
a reasonable man in his position would not have made the
statementunless he believed it to be true. A statement tend-
ing to expose the declarant to criminal liability and offered
to exculpate the accusedis not admissible unless corrobora-
ing circumstances clearly indicate the trustworthiness of
the statement. A statement or confession offered against
the accused in a criminal case, made by a co-defendant or
other person implicating both himgelf and the accused, is
not within this excpetion. Rule 804 (b)(3), Proposed Federal
Rules of Evidence, H.R. 5463 (1974).

Declarations containing both self-serving and dis-serving facts.

Courts have adopted three ways of dealing with declarationsthat combine
some seli-serving and some dis-serving facts. One should be aware of
all three methods in order to argue for or against admissibility of such a
statement.

A. The contagion of trustworthiness - Under this theory, if any
part of the statement is dis-serving, the entire statement is
admissible.

B. Severability - Under this theory, the court is asked to cut up
: theg}statement and admit only the dis-serving part.

C. Which interest preponderates? - Under this theory, the court
is called upon to make an ad hoc preliminary finding as to whe-
 ther the statement as a whole was in the interest of the decla-
rant or against the interest of the declarant at the time it was
made., This analysis rests heavily upon the court's view of the
declarant's motive in making such a statement. If the motive
was a self-serving one, the statement is included.
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DYING DECLARATIONS
Rationale
A. Necessity - The declarant is unavailable because he is dead.

B. Reliability - A person who is about to face his Maker will not
lie. ' o

Requirements -

A. At thetime of the statement, death must be certain and impend-
ing and the declarant must have abandoned all hope of living.

B. At thetime the evidence is offered, the declarant must be dead.

NOTE: It is not a requirement that he die from the wound
administered by the person on trial or that he even die from
that same illness; he just must be dead at the time of trial.

C. Dying declarations can be used only in homicide prosecutions,
Thus, these declarations are admissible only in trials for
first-degree murder, second-degree murder, manslaughter and
negligent homicide,

D. Further, dying declarations are admissible only in trials where
the defendant is being tried for the killing of the declarant.
E.g., in the leading case where a marauder shot a man and his
wife but was on trial only for the murder of the husband, the
dying declaration of the wife identifying the defendant as the
assailant was held to be inadmissible.

E. Finally, dying declarations are admissible only insofar as they
- relate to the circumstances of the killing or the events imme-
diately preceding it. Thus, dying declarations cannot relate
to previous quarrels or events other than those directly leading

up to the wounding in issue.

Dying declarations are admissible on behalf of the accused within the
above limits as well as for the prosecution.

The law requires first-hand knowledge and enforces the opinion rule
with respect to dying declarations. However, since the declarant cannot
be in court to give the underlying facts upon which his opinion may have
been based, the courts usually relaxthis rule and, if it appears from the
whole that despite the form used by the declarant, he had personal know-
ledge or underlyingfacts support his opinion, the statement is admitted.

In the District of Columbia, whether or not a declaration qualifies as a
dying declaration is a matter of preliminary fact to. be found from the
court and (unlike a few other jurisdictions) the jury is not involved in
any way in the determination of the admissibility of a dying declaration
vel non. :
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The Proposed IFederal Rules of Evidence do away withmost of the limita-
‘tions upon dying declarations. Proposed Federal Rule 804 (b) (2) states

that the following is not excluded by the hearsay rule if the declarant is

-unavailable as a witness:

Statement under belief of impending death. - In a prose-
cution for homicide or in a civilaction or proceeding a state- .
ment made by a declarant while believing that his death was
imminent, concerning the cause or circumstances or what he
believed tobe his impending death. Rule 804 (b)(2), Propos-

ed Federal Rules of Evidence, H.R. 5463 (1974). ‘

Thus, all but the impending death requirement seem to be abolished and
dying declarations will be admissible in all criminal prosecutions and in
civil cases.

See United States v. Kearney, 136 U.S. App. D.C. 328, 420 F.2d. 170
(1969) setting out the so-called District of Columbia 'penumbra rule"
(discussed infra). As previously noted, in Kearney the United States
Court of Appeals, onthe facts before it, found some but not all elements
of a dying declaration, and some but not all elements of excited utter-
ance; found enough reliability and necessity to admit the statement of the
deceased into evidence.

{
[
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FYCT”"ED UTTERANCES

ThlS exception to the hear say rule has two elements

A. Thedeclaration must have been made under the‘stress of excite—'
ment produced by a startling event.

B. It must have been uttered before the declarant had time or oppor-
tunity to reflect or fabricate.

There is no requix‘ement.of unavailability.

The criticism of this exception to the hearsay rule is that the exciting
event which promotes reliability also prevents an adequate ability to ob-
serve; thus, this type of evidence can be discredited by showing that the
very excitement allowing its admission prevents adequate observation.

The declaration must relate to the immediate facts of the exc1t1ng occur -
rence. But see Murphy Auto Parts Co. v. Ball, 102 U.S. App. D.C.

416, 249 F.2d. 508 (1957), discussed infra under District of Columbia

penumbra theory.

The time element is a big problem with this exception. By far the over-
whelming majority of cases preclude the admissibility of utterances which
have happenedmorethanfive minutes after the exciting event. However,
some courts extend the period and one Iowa Court, in an extreme and
questionable opinion, admitted the statement of a wife that her husband
had tried to kill her after she had struggled for fourteen hours through
the woods in a snow storm atnightand knocked on the nearest neighbor's
cabin door. See State v. Stafford, 237 Iowa 780, 23 N.W. 2d 832 (1946).

In Beausoliel v, United States, 71 App. D.C. 111, 107 F.2d 292 (1940),
a minor's utterance was considered exciting and thus admissible after

- six hours. While the Court's opinion in Beausoliel does not state the

time span, it appears from the facts at trial that six hours elapsed be-
tween the sexual assault and the exciting report. Some, however, might
distinguish that case on the ground that in sex cases a prompt complaint
and corroboration requirements have independent adm1ss1b111ty over and
above the excited utterance doctrine.

While first hand knowledge is required and opinions are prohlblted
courts are liberal in letting in the form of a statement, as they are in
dying declaratlons

Rule 803 (2) of the Proposed Federal Rules of Evidence seems to restate
common law requirements and might abrogate any expansion of the doc-
trine of Murphy Auto Parts Co. v. Ball, supra.

Excited Utterance - A statement relating to a startling
event or condition made while the declarant was under the stress
of excitement caused by the event or condition. Rule 803 (2),
Proposed Federal Rules of Evidence, H.R. 5463 (1974).
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STATE OF MIND EXCEPTIONS

Where velevant, declarations indicating a certain mental state are ad-
missitle ag exceptions to the hearsay rule. If relevant, out-of-court
declarations are permitted to show:

A. | Intention.
Purpose.

. Design

. Motive.
Assent.

. Knowledge.

Belief.

oo HE 90w

Affection.

Desire.

=
-

J. 111 will.

K. Fear.

L. . Submission.

. Special relia‘bility is found in:

A. Spontaneity - Evidences a then-exciting mental state.

B. Sincerity - If the judge {finds circumstances not indicative of
sincerity, the evidence is inadmissible. In making this ruling,
the judge hasthe duty to determine whether the declarations were
self-serving. The main consideration is whether the statement
is ante litem motam, i.e., before the litigation or the question
arose. FPor example, the statement of a person charged with
homicide that heloved his wife dearly is of much greater signifi-
cance if made while his wife was still alive and before she was
‘'shot than at the time the police are hauling him off to the pre-
cinct or charging him with homicide for killing his wife.

C. While the declarant need not be unavailable, his statement is
admissible because of the special necessity for this type of
evidence in that the law (especiallv the criminal law) attaches
so much legal significance to one's mental state which can easily
change at the time of trial.
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I Three'types of declaration of mental state are important-

Declarations of present mental or emotional state are usually .

admissible. Here the only requlrement is that they be relevant.
Many declarations of mental state could possibly have a direct
and emotional effect upon a jury but have no logical relation to
the mental element of the crlme at issue. If irrelevant, they
are not admissible,

Declarations of intention offered-to show subsequent acts of the

‘declarant, This is one of the most conceptually difficult areas of

the hearsay rule. * Many authorities believe that the Supreme
Court of the United States grafted a new exception ontothe hearsay
rule when it decided the case of Mutual Life Insurance Company

v. Hillmon, 145 U.S. 285 (1892). There, where the identity of a
body was at issue, the court permitted the insurance company

to introduce into evidence certain letters of the person alleged
to have been deceased. The letters stated, 'I expect to leave
for Wichita on or about March 5 with a certain Mr. Hillmon, "
The Supreme Court admitted the evidence saying

The letters. . ,were competent not as narra-
tives of facts communicated to the writer by others,
nor yet as proof that he actually went away from
Wichita, but as evidence that, shortly before the
time when other evidence tended to show that he
went away, he had the intention of going, and of
going with Hillmon, which made it more probable
both that he did go and that he went with Hillmon
than if there had been no proof of such intention.
145 U.S. at 295-296,

Thus, the declaration of a state of mind was admitted as cir-
cumstantial evidence that the declarant actually carried out his
intentions.

Although much criticized, the leading California case People v.
Alcalde, 24 Cal. 2nd 177, 148 P.2d. 627 (1944) can be extremely
useful in a homicide prosecution. There the murder victim stated,
"I am going out with Frank tonight.' That statement constitutes
a significant part of the State's evidence in convicting Frank of
a brutal murder of the declarant. Justice Traynor dissented and
many commentators agree with him that, while the statement
could be used to show the carrying out of her intention by the de-
clarant it could not be used to show what Frank did. Regardless
of this criticism, the Hillmon rule as appliedin Alcalde represents

a significant tool for the prosecutor. The rationale of these: cases
recently was accepted without question by District Judge Oliver

Gasch in United States v. Herman Johnson, Criminal No, 288-70,
judgment and commitment filed January 10, 1972, a circumstantial

abortion-murder case where the deceased girl's statement, 'T am -

going to get an abortion,' was 1ntroduced against the defendant
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| C. Declaration of state of mind to show memory or belief as proof

of previous happenings - The limits of Mutual Life v. I—Illlmon

‘are found in sShepard v. United States, 290 U.S. 96 (1933).

that case, the defendant, a physician at Ft. Riley, Kansas, was
charged with poisoning his wife. At trlal the dying wife's state-
ment, ""Dr. Shepard has poisoned me, " was admitted into evi-
dence. The Government, on appeal, attempted to justify the ad-
missibility of this statement as state of mind showing that the
mere fact that she made the statement was circumstantial evi-
dence of what actually had happened previously. The Supreme
Court rejected this argument as follows:

[Mutual Life Insurance Company v. Hillmon)
marks the high-water line beyond which courts have
been unwilling to go. It has developed a substantial
body of criticism and commentary. Declarations of
intention, casting light upon the future, have been
sharply distinguished from declarations of memory,
pointing backwards to the past. There would be an
end, or nearly that, to the rule against hearsay if
the distinction were ignored.

The testimony now questioned faced backwards
and not forward. This, at least, it did in its most
obvious implications. What is even more important,
it spoke of a past act by someone not the speaker.
290 U.S. at 1086.

Thus, there exists no state of mind exception‘ to the hearsay
rule for memory evidencing belief as proof of past happenings.

For a lengthy treatment of this exception, see United States v.
Brown, U.S. App. D.C. » __F.2d. _ (Dec. 1973).
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‘ ' DECLARATION CONCERNING BODILY OR PHYSICAL CONDITION
1. This exceptiontothehearsay rule canbe separated into three categories: |
A. Declarations of Present Bodily Feelings, Symptoms and Condition

These statements are admissible to prove the truth of the de-.
clarations as an exception to the hearsay rule. '

1. Special reliability is found in the spontaneous quality
of the declarations.

2. Necessity is found in that no one can describe the
physical condition better than the person presently
suffering. it. :

3. As with the state of mind eXception‘, totally self-gserv-
ing andnon-spontaneous «declarations are inadmissible.

4. This exceptiondoes not include statements of past pain
or phy51ca1 condition,

B. Declaratlons of Bodily Feelings, Symptoms and Conditions Made
to a Physician Consulted for Treatment

Because of the special reliability that is presumed when one
goes to adoctorfortreatmentof a medical problem, his state-
ments about thehistory of the accident, thetype of impact, his
immediate feelings at the time of or after the accident and his
feelings from the time of the accident or incident up until the
time of treatment are admissible through the testimony of the
doctor.

The courts refuse to admit out-of-court statements which con-
cern causation, liability, fault or matters which are not strict-
ly necessary for treatment.

C. Declarations of’ Bodily Feelings, Symptoms and Condltlons
Made to a Physician Employed Only to Testlfy

The majority of courts prohibit the phys1c1an employed to tes-
tify from recounting what was told him by the patient. His
testimonyis, thus, restricted to objective findings and he can-
not relate the stated subjective symptom of the patient. The
courts feel that when trial is imminent and one consults a
doctor primarily for his testimony and not for treatment,
the patlent's statements are likely self-serving.

1I. In this area the Proposed Federal Rule 804(4) states +hat the followmg
- is not excluded by the hearsay rule even though the declarant is avall- i
' “able as a witness:
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Statements for Purposes of Medical Diagnosis or
Treatment - Statements made for purposes of medical
diagnosis or treatment and describing medical history,
or past or present symptons, pain, or sensations, or
the inceptionor general character of the cause or exter-
nal source thereof insofar as reasonably pertinent to
diagnosis or treatment. Rule 803(4), Proposed Federal
Rules of Evidence, H.R. 5643 (1974)

NOTE: The Proposed Federal Rules purport to do away with the
requirement that the statements be made to a physician. In theory
they could be made to an ambulance attendant, nurse or even a lay-
man who was sent to summon medical aid.
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OFFICIAL WRITTEN STATEMENTS

A common law exception to the hearsay rule exists for written state-
ments of public officials when the officials have the duty to make such
written reports and when the reports are based on first-hand knowledge
of facts. :

This area is 1arge1y covered by statute today.

In the Federal Courts 28 U.S.C. §1733 constitutes a specific
exception for records and papers of the United States:

(a) Books or records of account or minutes of pro-

~ceedings of any department or agency of the United
States shall be admissible to prove the act, trans-
action or occurrence as a memorandum of which
the same were made or kept.

(b) Properly authenticated copies or transcripts of
any books, records, papers or documents of any de-
-partment or agency of the United States shall be ad-
mitted in evidence equally with the original thereof.

Authentication

Whenever a document is involved, there is an authentication problem.

Rule 44 of the Federal Rules of Civil Procedure sets forth the require-
ments for authentication of any official record. Many times, however,
there are separate statutes with respect to proper authentication, When-
ever faced with an authentication problem, one should study 28 U.S.C.
§§1731-1745. Rule 27 of the Federal Rules of Criminal Procedure makes

Bule 44 and authentication rules in any statute applicable to criminal -
proceedings. = 14 D.C. Code §§ 501-507 set out guidelires for authenti- -
cation for the District of Columbia which are generally similar to Rule
44 of the Federal Rules of Civil Procedure. :

In the Superior Court, Rule 27 of the Criminal Rules governs the question
o anthentjcation, It modifies the federal rule by explicity setting forth
Buperior Court Rule of Civil Procedure 44, which deals with the manner

of groving official record. This rule facilitates practice by eliminating

the necesnity of cross-referencing. Rule 27 of the Superior Court Cri-
minal Rules reads as follows: : »

{a) Authentication

(1) Domestic. An official record kept within
the United States, or any state, district, commonwealth,
territory, or insular possession thereof, or within the
Panama Canal Zone, the Trust Territory of the Pacific
Islands, or the Ryukyn  Islands, or an entry therein,
when admissible for any purpose, may be evidenced by
an official publication thereof or by a copy attesisd by
the officer having the legal custody of the record, or.
by his deputy, andaccompanied by a certificate that such
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officer has the custody. The certificate may be made
by a judge ofa court of record of the district or politi-
cal subdivision in which the record is kept, authenti-
cated by the seal of the court, or may be made by
any public officer having a seal of office and having
official duties in the district or political subdivision
in which the record is kept, authenticated by the seal
of his office.

(2) Foreign. A foreign official record, or an
entry therein, when admissible for any purpose, may
be evidenced by an official publication thereof; or a
copy thereof, attested by a person authorized to make
the attestation, and acccmpanied by a final certifica-
tion as to the genuineness of the signature and official
position (i) of the attesting person, or (ii) of any
foreign official whose certificate of genuineness of
signature and official position relates to the attestation
or is in a chain of certificates of genuineness of signa-
ture and official position relating to the attestation.
A final certification may be made by a secretary of
embassy or legation, consulgeneral, consul, vice con-
sul, or consular agent of the United States, or a dip-
lomatic or consular official wf the foreign country
assigned or accredited to the United States. If reason-
able opportunity hasbeen givento all parties to investi-
gate the authenticity and accyracy of the documents,
the court may, for good cause shown, (i) admit an
attested copy without final certification or (ii) permit
the foreign official record to be evidenced by an attest
ed summary with or without a final certification.

(b) Lackof Record. A wriiten staternent that after
diligent search no record or entry of a specified tenor
is found to existinthe records designated by the state-
ment, authenticated as provided in paragraph (a}(1) of
this rule in the case of a domestic record, or comply-
ing with the requirements of paragraph (a2)(2) of this
rule for a summary in the case of a foreign record,
is admissible as evidence that the records contain no .
such record or entry.

(c) Other Proof. This rule does not prevent the
proof of official records or of entry or lack of entry
therein by any other method authorized by law.

There is a’ special trustworthiness because a person who has an official
duty is expected to be both honest and accurate. The requirement of
necessity is satisfied, not because of unavailability, but because the

volume of work faced by such public officials would make it 1mpract1cal

for him to testlfy every time one of these documents is offered in evi-

'dence.
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1

The term 'official duty " is generally interpreted liberally. E.g.,
clergymen are public officials for purposes of marriage certificates;
physicians are pubhc officials for purposes of death and birth certifi-
cates.

In this area, there'is generally a relaxation of the first-hand knowledge

requirement. E.g., doctors' certificates usually can. be evidence of
time of death and cause of death, even though the doctor is merely re-
peating what others have told him. Thé law is narrower with respect
to opinions., E.g., the document cannot prove suicide as opposed to
homicide or accidental death: the official or the doctor must be brought
into court and qualified to give an opinion about the manner in which

" death occurred.

VII.

Judgments
Previous judgments are generally admitted under the following rules:

A. A civil judgment on the same matter is inadmissible in a sub-
sequent criminal case.

1. Because of the different standards of proof, a person
can be found liable in a civilaction where he should logi-
cally be found not guilty in a criminal action.

2. Despite any instruction that reasonable doubt is required
in the subsequentcriminal action whereas only a prepon-
derence of evidence was necessary in the civil action,

~ the previous f:mdmg invades the province of the jury in
a subseguent criminal case.

B. Where there has been a previpus criminal case, however, the
same considerations are reversed. Because of the higher stan-
dard in the criminal case, courts have permitted the criminal
conviction to be introduced in the subsequent civil proceeding
with its lesser burden of proof,

1. Here a problem arises with regard to misdemeanors
where one forfeits collateral or enters a guilty plea
merely to dlspose of the matter

2. Thus, courts and rule makers have struck a compromlse

~ in admitting only felony convictions and excluding mis-
demeanor convictions., The theory is that a defendant
has a greater motive and 1merest to defend fully agamst
a serious crime. :

3. While the law in the District of Columbia is not clear,
some federal courts have gone so far as to say that the
previous .criminal conviction is binding the parties in
subsequent civil litigation involving similar issues. U. S
F. & G. Co. v. Moore, 306 F. Supp. 1088, 1094-
(N.D. Miss. 1969). ‘ :

W

s
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The model code of evidence admits any judgment finding
a-person guilty of a crime or misdemeanor. The uniform
rules of evidence limit it only to previous convictions
for felonies.

Proposed Federal Rule 803 (22) provides that judgments
of previous convictions are not excluded by the hearsay
rule even though the declarant is available as a witness.
It reads as follows:

Evidence of afinal judgment, enteredafter a trial
or upon a plea of guilty (but not upon a plea of
nolo contendere), adjudging a person guilty of a
crime punishable by death or imprisonment in
cxcess of one year, to prcve any fact essential
to sustain the judgment, but not including, when
offered by the Government in a criminal prosecu-
tion for purposes other than impeachment, judg-
ments against persons other than the accused.
The pendency of an appealmay be shown but does
not affect admissibility. Rule 803 (22), Proposed
Federal Rules of Evidence, H.R. 5463 (1974).
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COMMERCIAL AND SCIENTIFIC PUBLICATIONS

There is an exception to the hearsay rule (usually statutory) for com-.
mercial publications and trade journals. The theory of this e'xception
is that if the business world relies on the publlcatlon, there 1s suffi-
cient trustworthiness for admissibility.

A special need exists for this exception because a party would have
to produce an expert at considersble expense who would likely refer
back to the publicgtions{.

Proposed Federal Rule of Evidence 803 (17)provides that market reports
and commercial pubhcatlons are not excluded by the hearsay rule even
though the declarant is available as a witness:

Market quotations, tabulatlons, lists, directories,
or other published compilations, generally used and
relied upon by the public or by persons in particular
occupations. Rule 803 (17), Proposed Federal Rules
of Evidence, H.R. 5463 (1974).
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DECLARATIONS OF PRESENT SENSE IMPRESSIONS

This exceptlon to the hearsay rule is the most modern one and is tho-
roughly accepted only in Texas. Under this exception declarations are
admissible when made concerning an event, whether or not exciting,
but made at the very time the event was happenmg The values or
reliability in this exception are:

A. No memory problem.
B. No time for reflection or fabrication.

C. The statementis usually madeto another who is also a witness
to the event and has opportunity to check the accuracy of the
statement against what he saw, and,

D. Unlike excited utterance, there is no strain, nervousness or
confusion necessarily engendered by the event,

This exception .s considered here because 1t has been adopted by Rule

803 (1), Proposed Federal Rules of Evidence, where provides that pre-

sent sense impressions are notexcluded by the hearsay rule even though

the declarant is available as a witness:

A statement describing or explaining an event or con-
dition made while the declarant was perceiving the
event or condition or immediately thereafter. Rule
803 (1), Proposed Federal Rules of Evidence, H.R
5463 (1874}, . ,

Since the requirements of this exception necessitate the testimbny of
another witness who was present, it is questionable whether there is
enough necessity for such evidence to be an exception to the hearsay
rule.
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OTHER EXCEPTIONS TO THE HEARSAY RULE

Learned Treatises

Although, heretofore, generally limited to use during cross-examination,
the Proposed Federal Rules, Rule 803 (18) classified learned treatises
as an exception to the hearsay rule on the following conditions:

A. To the extent called to the attention of an expert witness upon
cross- exammatlon or relied upon by him during direct exarni-
nation,

It must relate to history, medicyine or other science or art.
It must be established as reliable authority by

1. Admission of a witness.

2. Expert testimony.

3. Judicial notice.

D. If admitted, it may only be read into evidence but not received
as an exhibit.

Statements and reputation as to pedigree and family history

Statements about dates and places of birth and death of members of a
family and facts about marriage, dissent, relationship, etc. Whether
individual statements of a family member or traditional reputation within
the family, such declarations are admittedas an exceptiontothe hearsay
rule. Similarly, contemporary records in the family, such as within .
a family bible or on a tombstone are admissible even though authorship
cannot be established. ’ : )

Out-df—court statements:

A. Must be made by a famlly member or one mtlmately associated
with the famlly. :

B. Must be ante litem motam (before the controversy arose).
C. Must be made without apparant motive to deceive,
D. Need not be first-hand knowledge. ~ !

E, The decléraht must be unavailable.
Recitals in anc1ent writings @
The ancient document rule is perhaps the best known means of self-

authentication. The recitals therein constitute a separate and dis-._
tinct exception to the hearsay rule.
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A. The document must
1. Be 30 years of age or older.

2. Come from its place of proper custody.

3. Be free from suspicious appearance.

4. In some jurisdictions, if the document is a deed or will
possession must have been glven and taken under the
‘instrument.

5. Recite first-hand knowledge.

B. Recitals in ancient deeds - Recitals of facts or the happenings
of events or the taking of possession of property in ancient
deeds or dispositive instruments constitutes a separate excep-
tion to the hearsay rule akin to recitals in ancient documents;
however, with this exceptlon there is no need for flI‘St hand
knowledge.

Reputation

Reputation as to location of boundaries of land is admissible

A. If it is ancient (over a generation),
B. If it antedates the controversy.

C. Reputation of facts of public or general interest is admissible
as an exception to the hearsay rule if:

1. The facts date back more than a generation, and

2. Are widely accepted in the community. This last rule
is adopted in Proposed Federal Rule of Evidence 803
(2)which provides that reputation concerning boundaries
or general history is not excluded by the hearsay rule
even though the declarant is available as a witness.

Reputation in a community, arising before the con-
troversy, as to boundaries of or customs affect-
ing lands in' the community, and reputation as to
events of general history important to the com-
munity or State or nation in which located,

'"Local Exception'

'The so-called "local exception' to the hearsay rule was recognized

in United States v. Harris, 141 U.S, App. D.C. 253, 258 437 F.2d
688, 60l (1070). It provides that a hearsay statement is admissible
where it appears that the defendant was h1mse1f present at the time
the out- -of -~ court statement was made. :

"N,B. See Proposed Federal Rules of Evidence, 803 and 804, for a checklist

- of exceptions. These rules include all of the exceptions contained herein with

mmor addltlons .
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DISTRICT OF COLUMBIA ”PE‘NUMBRA RULE"

In Murphy Auto Parts Co. v. Ball, 102 U.S. App. D.C., 416, 249 F. 2d. 508
(1957) Chief Jusfice (then Circuit Judge) Burger found that an out-of-court
statement was admissible because it had some of the elements of an excited
utterance and some of the elements of a party admission or declaration against
interest. The facts of the case did not support all of the elements of any
one of these exceptions to the hearsay rule; however, because the statement
incorporated a number of factors from each of the exceptions, the Court
felt it to be properly received into evidence,

Similarly in United States v. Kearney, 136 U.S. App. D.C., 328, 420 F. 2d.
170 (1969), Judge Leventhal found that statements made by a wounded police
officer on an operating table just prior to his death did not qualify as either
a dying declaration or an excited utterance. - However, because the state-
ments had certain aspects of a dying declaration and certain other aspects
of an excited utterance, the statement was admitted having sufficient relia-
bility and necessity to make the hearsay exclusionary rule inapplicable.

Based on these cases, whenever a prosecutor has an out-of-court statement
which does not fulfill all the requirements of some exception to the hearsay
rule, but which contains aspects of two or more exceptions to the hearsay
rule, the Assistant should be able to reasonably argue- that the out-of-court
statement should be admitted based on the authority of the Murphy and Kear-
ney cases. In other words, those cases should be read as indicating that

the law of the District of Columbia permits any out-of-court statement into

evidence as long as there is sufficient reliability and necessity for the state-
ment regardless of whether or not all of the classic elements of an exception
are met.
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MISCELLANEOUS PROBLEM AREAS

Out-of-Court Utterances Which are Not Hearsay

While no one can appreciate the scope and breadth of the hearsay rule
without knowing its exceptions, one can ligst a number of out-of-court
utterances which are neither exceptions to the hearsay rule nor hear-
say. Note that many of these forms of 'mon-hearsay'' discussed here
are quite similar to certain exceptions to the hearsay rule discussed
supra.

A, Verbal Acts

Any out-of-court statement or writing that forms the basis (or
very heart) of the cause of action or crime at isgue in the case.
This is sometimes called 'legally effective language'' or 'lan-
guage to which the law attaches duties and liabilities.' Exam-
ples of this non-hearsay are as follows:
1. Examples in civil cases

a, Oral and written contracts

b. An offer or an acceptance in a contract action.

c. A revocation of the same.

d. Language, whether oral or written, which forms
the basis of a libel or slander suit.

e. A will,
f. A deed.
g. An insurance policy.
2. Examples in criminal cases
a. ‘The previous testifnony in a perjury prosecution.

b. The citizen's complaint in a false complaint to
the police or prosecutor.

c. The writing on a check or document in a forgery
. or uttering prosecution. '

Note: Whether or not an out-of-court utterance or document quali-
Tles as a verbalactwhich is non-hearsay is determined by relevancy.
Once the utterance or writing is determined not to be relevant in -
the case, itis inadmissible both on grounds of relevancy and hearsay.
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Parts of Verbal Acts

~ Sometimes the observing of an ac*ion alone is legally meaning-

less without the accompanying statement or language which is
made or used contemporaneously with the action. For example,
the act of handing over of money is meaningless without lan-
guage accompanying such act; i.e., the handing over could be
a loan, payment of a debt, bribe, bet, gift or the result of a
robbery threat. Thus, words accompanying such handing over -
are admissible as parts of verbal acts. This is very close to
the idea of res gestae and to the theory of admissions both of
which are considered later. For instance, in the area of mak-
ing a glft the words, "I want you to take this and keep it for-
ever, ' have a much more distinct legal meaning than '"hold
this for a few minutes.' This form of non-hearsay could also
include words spoken during the commission of a crime: ''This
is a stickup' (robbery case); "I've waited months to have this
chance to kill you'" (first-degree murder case); '"Take that and
that and that' accompanying a stabbing (malice in a second-
degree murder case).

Utterances and Statements Offered to Show Effect on Hearer
or Reader

Many crimes or torts or contractual relations depend upon rea-
sonableness, malice, premeditation, evil intent, specific intent,
etc. Thus, when a person's state of mind is in issue, out-of-
court statements or writings are admissible as non-hearsay in

order to prove the person's reasonableness, knowledge, evil.

intent, etc. (This is sometimes also considered tobe an excep-
tion to the hearsay rule, the state of mind exception.,)

Insanity

When insanity or competency is in issue, verbal conduct is ad-

missible, For example, statem=nts tending to show the

existence of hallucinations, delusions which are characteristic

symptoms of most forms of mental disorder are admissible as

non-hea rsay. It is helpful to keep in mind, however, that the

statement, "Iam insane, ' when insanity isthe issue inthe case,

ishearsay because it encompasses the heart of the issue. On

the other hand, a statement tending to show insanity circumstan-
tially, e.g., 'y am Henry, the Eighth, " would be non-hearsay.

Negative Results of Inquiries

Althougha police officer or a witness cannot testify aboutinfor-
mation received from others, either a police officer or a wit-

" ness can testify that he made a thorough investigation of or

inquiry about circumstances where the existence of a fact would
likely be found and that he found no evidence of the existence
of that fact. For example, as an alibi, a defendant tells the
police that he was with X ‘at the time the crime in question was
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committed, the police officer conducts a thorough mveshga’non
in all the places thatX would likely be found and can find absolute-
ly no information with regard to the existence or whereabouts of
X. The negative results of this investigation are admissible to
discount or disprove the credibility of the defendant's alibi
defense. This is non-hearsay because of the necessity of the
proof and the difficulty of proving a negative through direct testi-
mony.

JI. Implied Assertion Problem
A. Assertive Conduct

Whenever a person rather than speaking, points out something,
shakes his head yes or no or depicts other conduct which sub-
stitutes for language, this is known as assertive conduct and is
just as much hearsay as an utterance or document.

B. Non-Assertive Conduct

Conduct which is non-assertive can provide inferences very help-
ful to a case. For example, to establish that a robbery was
taking place by intimidation, testimony that a bank teller was
~pale and shaky is not considered to be hearsay.

C. Implied Assertion

Perhaps the biggest problem of all occurs when party seeks to
get the benefit of an out-of-court assertion by introducing evi-
dence of conduct, This type of implied assertion is usually not
objected to, not appreciated by the judge, and is admitted in
evidence daily without any discussion of the problem.

The classic case is Wright v. Doe and Tatham, 1837, There the
issue was whether John Marsden was competent to make a will.
The proponent of the will sought to introduce numerous letters
containing discussions of important business matters in order
to provide an inference that, because the authors of these letters

- treated the testator as being competent in these important busi-
ness affairs, he must have been competent to make a will, All
of the authors of the letters were unavailable as witnesses and
the court held such letters were hearsay. In effect, the court
said that the conduct by the authors of the letters in treating the
testator as a competent person was an implied assertion which
had the equivalent of hears“y evidence,

Other examples of implied assertions which are hearsay are:

1. Evidence that a ship captain, who is not present in |
court, took his family for a ride on a ship when the ‘
seaworthiness of that sh1p is an issue.

2. Proof that an insurance company has paid the amount
of a policy as evidence that an accident happened
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3. Proof of paymerit of a wager as evidence -of the happen-
ing of the event on which the wager was based.

4. Precautions taken by -a family to show that a person
involved was a lunatic,

9. Evidence that a person was elected to high office as
evidence of his sanity.

6. The conduct of a physmlan in permitting a sick person
to make a will on the 1ssue of competency.

1. Prior Consistent Statements

Although the relevancy objection against prior consistent statements is
most often controlling on the issue of admissibility, there is also a hear-
say objection. A classic example is a defendant testifying: "I'm innocent

and six months ago when the police arrested me on this charge I told -

them I was innocent.' His telling the police that he was innocent is a
self-serving prior consistent statement. Although he is in court under
oath, his demeanor can be observed, and he is subject to cross-exami-
nation, testimony about his prior statements is inadmissiblehearsay since
the jury cannotnow observehis demeanor at the time, six months ago, he

told the police he was innocent., Additionally, the prosecutor during cross-

examinationis unable to reconstruct the circumstances of the out-of-court
prior consistent statement, This characterization of a prior consistent
statement as hearsay is much criticized and probably limps a little when
one attempts to fit it into the classic hearsay rationale.

Although some authorities read Proposed Federal Rule of Evidence 801 (c)
as stating that the prior consistent statement is not hearsay, the author
of this outline feels that Proposed Federal Rule 801 (d) makes clear that
prlor consistent statements are to be excluded as hearsay unless. the
prior consistent statement is admitted to rehabilitate the charge of recent
fabrication, to explain a prior identification (see prior identification as
an exception to the hearsay rule) or, in redirect, to rebut the effect
of a prior inconsistent statement brought out during cross-examination,



317

ADVANCED PROSECUTOR TRAINING
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*Recent cases make it mandétory that,
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THE INSANITY DEFENSE

Introduction

Few prosecutors are medical doctors. Fewer still have additional training

in psychiatry. Ordinarily it would be impossible for a prosecutor to become

suff1c1ently learned with respect to psychiatry and psychology to enable him
to "mix it up' with the expert on his own ground. In most cases it would be
unwise to do so. The secret of cross-examining experts is to remember that
the jury is not made up of individuals who understand the labels and sophis-
ticated analyses that go into expert judgments. As a general proposition the
prosecutor is much better advised to identify with the jury during the course

both of his preparation and his examination of a psychiatrist. -Apparent ig-. :
-norance of psychiatric jargon and methodology can be one of the prosecutor's

most sophisticated tools. It is because of such ignorance that the prosecutor,
like the jury, must inquire as to (1) precisely what it is from which the defen-
dant does not suffer; (2) each specific basis for the psychiatrist's judgment
that he suffers from something; (3) each manifestation of the defendant's
illness which the psychiatrist finds; and (4) the source of each item of infor-
mation on which the psychiatrist relies and the reasons, if any, for credltmg

Detailed questioning with respect to the bases of the psychiatrists' diagnosis
will uncover in the normal case that the vast majority of the information on
which the psychiatrist rests his diagnosis has come from the  defendant.
Rarely is "it corroborated by outside sources. Even more rarely are corro-
borative facts derived from any source which is arguably objective. Once

it is established that each basis of the psychiatrist's diagnosis may or may

not be valid and that the psychiatrist can say no more than that he believes
it to be true, the effective undermining of his conclusions has begun. More-
over even where the psychiatrist has corroborated the information on which
he relies he will normally be compelled to admit that most symptoms, exist-
ing alone, do not support the diagnosis at which he has arrived.

Such a specific examination coupled with a full knowledge of all prvior psychia-
tric reports, the psychiatrist notes, the facts of the Government's case and
of the defendant's life, will normally be sufficient for the gkillful prosecutor

to destroy any psychiatric opinion in a case in which reasonable psychlatrlsts :

would disagree,

Pre-Trial Prepara{ibn

No one can successfully examine a skllled psychla‘tmst without the ‘proper trlal
preparatlon. The preparation should include the following:

A, Study of all Prior Psychiatric ’Reports*

This does not mean merely a study of the defense psychiatri’st's
report to the Court and the conference report at St. Elizabeths.

i
i

as a first item of business 'pursuant'to a
commitment under 24 D.C. Code §301 (a), the prosecutor check with the hospital -
concerning the use of thorazine and/or other anti-psychotic drugs (Notes, §10)

7
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It must include every piece of paper in the St. Elizabeths file.
In this regard it is important to note that the psychclogical {iles
are kept separate from the general psychiatric profile.  Simi-
larly, the nursing notes, which can be of invaluable assistance,
are filed separately at St. Elizabeths, Eqgqually important are
those records and reports which may exist concerning psychiatric
diagnoses of the defendantmade prior to the criminal trial in‘which
you are engaged. Remember that such reports need not necessa-
rily come from mental institutions. The military, for example,
often does such work-ups as do juvenile detention facilities, jails,
etc. In theory St. Elizabeths will determine the existence of any
such reports and request them from the appropriate authorities.
In practice, such requests may not be made and if made, may
not result in St. Elizabeths receipt of such material. If the hospi-
tal does not have these reports and materials from other institu-
tions, you should get these materials, copy them, study them and
make sure your own witnesses review them. All prior reports
must be carefully studied. T

The prosecutor should maintain close contact with these profession-
als, but avoid making ex parte representations of their opinions
‘or findings to the courf or defense counsel where they may affect
the defendant's decision to plead. See United States v. Morgan,

____U.Ss. App. D.C. , 482 F.2d 786 (1973), mandate amended
znd enlarged, U.S. App. D.C. , 49T F.2d 71 (1974).

B.  Interview of All Witnesses

To the extent possible, all professionals who have examined the de~
fendant should be examined by the prosecutor prior to trial whether
or not each will be calledas a witness. This is appropriate because

(1) not all observations of such professionals are recorded in the
reports you will find in the St. Elizabeths file or elsewhere, and

(2) each individual doctor will often have had access to less infor-
mation than is compiled by the time you have prepared the case for
trial. In this latter connection it is imperative to note that one
can often improve the case at the outset by giving to St. Elizabeths

all that information which is relevant to its inquiry before a deci-
sion is reached; if information later becomes available to you,
that should be made available to the doctors so that if it has any
impact on their opinion you can establish that prior to trial. Depend-
ing on the quantity and quality of such changes you may want to
suggest that supplemental reports be filed. Additionally, depending
on the importance of the case and the time available, interviews
with the nursing staffand others who have observed the defendant's
behavior, such as prior employers, can be invaluable.

C. Presenta’g;on of All Pacts of the Case

Never stipulate the facts of the case. For instance, a jury will
in fact decide the sanity question based on its reaction to those ,
- facts and not to psychiatric testimony (Notes, §12 and infra, p.18). ‘ ,
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In any event, one of the most valuable sources of psychiatric ¢ross-
examination is derived from the defendant's actual conduct during
the course of and immediately prior to and following the crime
charged. It provides a literal gold mine of information which can
later be used to cross-examine a psychiatrist who suggests -that
under certain circumstanceshe would expect the défendant at act in

a particular way. Thus one should make an attempt to ascertain
what the defendant did on the day before the crime, the day of the

crime and after the crime up to and including the arrest and book-

ing. This examination should focus not only on the acts the defen-
dant performed butonhis demeanor, facial expressions, statements
made by him, voice, tone, bodily movements, etc.

Investigation of the Defendant's Past Llfe

You should make it a point to intervi‘ew persons familiar with the

defendant's conduct over the last several years. Such interviews,

however, should normally be conducted with people who are likely
to be objective. Co-workers who are not close friends, employers,
and others whom the defendant has met in both social and business -
capacities without forming particularly close ties are often good
sources of information. Similarly, as suggested above, the defen-
dant's military record can provide valuable information. In the
same vein, allrecordsfrom any prior incarcerations of the defen-
dant should be examined. Such records, by describing jobs the
defendant held, his performance thereof, general deportment, in-
terests, hobbies and other activities can be of valuable assistance
in cross-examining a psychiatrist who draws conclusions based
purely on what the defendant says about himself. ‘

1II. Cross-Examination of the Defense Psychiatrist

This examination should be extensive and detailed despite attempts by the

Court to cut it short. It should inguire into:

A.

The Doctor's Qualifications

The psychiatrist's or psychologist's professional qualifications are, |

of course, brought out on direct. exammatlon as a predicate for the
Court's designating such witness as an expert . In the normal case
this is an area frc¢:n which the prosecutor is well advised to stay
away. On the other hand early cross-examination of the witness'

qualifications prior to the substantive ‘testimony can sometimes be’

effective. The purpose: of such examination will normally not be to
show the w1tness is not 'an expert, but rather to demonstrate at the
earliest possible point that the expert!s quahﬁcatlons are limited.

Early cross-examination before the doctor is accepted as an expert

by the Court can also, under appropriate circumstances, shake up

the psychiatrist at the outset of his testimony and make him more

restrained on direct examination than he might otherwise be.

This technique is most often 'sucbéssfully employed where, on exa-

mination by defense counsel, the doctor has not indicated that he

. is a diplomate in psychiatry. = A. diplomate is one who has Cczm—
pleted thre'n yearb ve31dencvy in psychlatry and then prar:tlced ior
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two years in that field and submitted himself to a board of specia-
lists for a series of oral and clinical examinations, Passing such
an examination yields a certificate from the American Board of
Psychiatry and Neurology recognizing the individual as a diplomate--
a specialist in psychiatry. The proper way to begin such exami-
nation is to ask the doctor to explain what a diplomate is, and then
to ask him if he is one and, if not, why not.

It is also sometimes effective to utilize cross-examination with re-

gspect to a foreign-trained psychiatrist regarding his qualifications.

This examination, aside from yielding useful information with re-
spect to differences in curricula and to the doctor's experience in
this country, can be usefully employed to highlight the impact of
cultural differences on individual behavior and. attitudes and on the,
doctor's diagnosis.

The Manner In Which the Psychiatrist Became Engaged In the Case

It is unwise to push too hard the fact that the doctor is being paid
for services performed. It is equally unwise to leave the jury in
the dark about how the psychiatrist became involved in the case.
Normally, he will have been approached by defense counsel, and he
will be paid at a fixed hourly rate for the work that he does. There
is nothing the matter with that in itself, but it can yield useful in-
formation and background against which to test, for example, the
number of cases in which the doctor is called upon to conduct exams
and the number of interviews which the psychiatrist has had with the.
defendant in your case.

The Doctor's Prior Practice in Criminal Cases

One should establish from the psychiatrist the general nature of his
private practice, the extent of his involvementin prior criminal pro-
ceedings, whether he has been employed by the Government or
defense (if previously employed by the Government that would nor-
mally be brought out on direct examination). One inquires at ones
own riskastothe conclusionsthe doctor has reached in prior cases.
Generally the best advice is fo stay away from that question unless
one has information in that regard and knows what the answer will
be. Obviously, where a doctor has always testified for the defense
or has almostinvariably found the existence of mental illness and/or
productivity that fact can be extremely helpful with the jury. Simi-
larly, adding a "professional witness' flavor is helpful in undermin-
‘ing the doctor's credibility.

The Doctor's Pre-Examination Preparation

Before discussing the doctor's first interview with the defendant,
merely establish with him the time and place at which it occurred.
At that point it is wise to back up and ask the doctor precisely
what preparation he engaged in for that examination. Pin him down
on each report that he read. The average doctor will have done

i
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little but talk to the defense lawyer.  In such a case this line of.
inquiry is devastating. On the other hand if the doctor did his home-
work youneed toknow exactly what was done and this information can

be useful. With respect to every person from whom the doctor has

gotten information, elicit precisely what he wastold. A full and de-

tailed analysis of every fact the doctor had at his command prior

to the time he started talking to the defendant should provide useful

background against which one may assess the relevance and value
of the questionsthe doctor chose to ask during his examination. Re-

member, a partial purpose for establishing what the witness "knew"

before he saw the defendant is to be able to contrast such ''facts'

with contrary proven or provable facts and/or the defendant's state-

ments to the doctor during the course of the interview.

At the end of this phase of the examination, inquire of the doctor
what impression, if any, he had formed with respect to the defen-
dant's mental condition prior to the time that he met him. This
is a ''no-lose' proposition. Whatever answer the doctor gives, one
should be able to returnto it later in other contexts anduse itagainst
him.

The First Examination

At the outset, establish who arranged the examination, where it took:
place and at what time, who was present and how long the examina-
tion took. Thetotal length of this and any other exams may be suffi-
cent to destroy the value of the doctor's opinion when compared to
much lengthier observation by other doctors. In indigent cases, how-
ever, legal problems lurk in this area of inquiry (Notes, §10).
Against this background, establish that the defendant knew the nature -
of the charge, the purpose of the exam,natlon and the reason the
doctor was there.

1. Establlsh with certamty that the defendant does not have
organic brain damage. ‘

Ask whether the doctor has caused tests to be perform-
ed to determine the existence of organic brain damage.
If not, why not? If so, what did the results show? If
no such tests have been performed (as is often the case)
determine whether the presence of organicity can be .
determined from psychological tests (usually it can).
Determine whether the doctor is familiar with the tests
administered. Establish conclusively whether the doctor
has reason to believe that the defendant suffers from
organic brain damage. Only after this should you turn
to the first personal' interview, for it is only at this
pomt that the jury understands that the doctor's diag-
nosis is not medical-(physical) but rather will be based
on his impressions of statements and acts which do not ,
lend themselves to scientific testing.
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It is crucial to establish at the outset of this inquiry that the
doctor's examination is breoken down into. two parts: (1) what

 the psychiatrist observes; and (2) what the psychiatrist hears.

These segments of the examination are often referred to as the
subjective and the objective. .First get the doctor to concede
that the examination may, for descriptive purposes at least,
be broken into these two segments. - ‘

Objective examination

Crucial to questioning on the objective phase of the exam is the
separate identification of each aspect of the defendant's appear-
ance and/or demeanor which were regardedas significant. Most
doctors willnot immediately answer this question. Rather they
will begin telling you things that the defendant said. To be
effective you must {orce the doctor to answer the guestion asked
in this and all other areas. One reason for beginning with the

. objective phase of the examination is to put you in a position

so that you can educate the doctor early to the fact that he
must answer the gquestions as asked -- for example, '"'You do
understand the difference, do you not, Doctor, between hearing
something and seeing something?...Allright, we will talk later
about what you said and the defendant said. Right now I want
you to describe for us one by one each thing you saw in the

“examination which was gignificant to you in arriving at your

diagnosis. Tell us the first one."

With respect to each item the doctor saw, you rnust inquire
specifically whether he regarded thatitem as significant (if not,
ask him why he mentioned it) and, if so to describe what im-
pact if any it had on his diagnosis. You also want to inquire
what in the doctor's opinion produced each such appearance,
It is difficult to describe in the abstract the kind of questioning

which maybe used. A few examples, however, may be helpful:

a. Ilat affect

The doctor says that the defendant's ''affect'' was flat.
Ask him to describe precisely what he means by "'affect'’.
Ask him what the significance of the defendant's flat
was. Ask him what produced such affect in the defen-
dant. — ’ '

The problem with most things the doctor observes at
- such an examination is that they are often produced by
tension -~ and one can ask if in serious criminal cases
tension generated might not well come from the normal
person's realization that if they do not convince the
doctor they are mentally ill they are going to jail.
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b. Inappropriate affect

Often doctors will testify that the defendant
smiled a lot and otherwise acted inappropri-
ately. Close examination will normally cause
him to 'say that such inappropriate behavior
is produced by pressure in this defendant
because of his abnormal mental condition. If
that is true, then the doctor should admit that
‘at all times of pressure the defendant should
act inappropriately and probably exhibit the
same symptoms. This kind of questioning can
be invaluable because normally the defendant
will not have giggled his way through the armed
robbery, appeared nervous at the time of the
rape or scratched himself all over at the time
he was fleeing from the police, being arrested
or booked.

Many ""objective' phenomena which are significant to the
doctor such as sloppy dress, eye-wandering, nervous
movements, etc. will be regarded as insignificant or
ludicrous by a jury which has often observed just such
reactions in people they believe to be ""mormal'’. Other
items will be primarily useful, not for the information
itself, but to allow later use of each such fact by con-
trasting it to the defendant's behavior at the time of
the crime and other relevant times.

Subjecfive Examination
a. what the doctor asked

The balance of the examination is based on what
the doctor asked the defendant and what the
defendant told the doctor. Before getting into
what the defendant has said, try and force the
doctor to describe seriatim what he asked the
defendant. In a philosophical and legal sense
one must always remember that the question
involved is the defendant's mental state at the
time of the crime. It is amazing how few doc-
tors in fact focus on the period of time just
before and just after the crime. It is helpful
to get the doctor locked in with respect to the.
questions he asked at an early point in time so
that one can later be in a position to indicate

“his lack of concern for the crucial time periods.
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What the defendant said .

Next, the time has come to ask what the doctor
heard at the examination. This examination
should be extensive. It should elicit each state-
ment which the doctor found to be significant
with respect to the diagnosis he ultimately made.
Always ask the doctor if he believed what the
defendant told him in each of these instances.
Crucial in this regard is the question of whether
such information has been tested for its vera-

‘city. With respect to any statement the doctor

finds significant, one should ask the doctor how
he determined whether the statement was true
and ask what impact if any it would have on his
opinion were the statement proven to be untrue.

When the doctor drew conclusions

Ask the doctor at what point if any during the
course of the interview he formed an impres-
sion with respect to the defendant's mental ill-
ness. Having ascertained that answer ask him
how definite the impression was and then estab-
lish the length of time between the formation
of the first impression and the doctor's final
conclusion. At some point you will want to estab-
lish each new item of information which the doc-
tor received between his first impression and
his final conclusion.

The expert's notes

At somepoint during the examination of the psy-
chiatrist, usually just before lunch or just be-
fore the close of the day, you must ask the psy-
chiatrist what notes if any he took at the first
interview and any subsequentinterviews and what
drafts if any of his report were made. Then
get those notes. If they do not exist, establish
what happened to them. Before the doctor has
an opportunity to think of what he wrote down,
inquire of him what he put into the notes. Did
he attempt to record the most significant things
that occurred during the course of the examina-
tion? Ifnot, whydid he chooseto write down the
insignificant things and not the most important
things? = If he tells you he wrote down the most
important things, you will normally, by examin-
ing those notes, be able to exclude several bases
for his conclusion as having been regarded as

~unimportant by the doctor himself. The doctor's
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notes, if' obtained, prov1de a gold mine for future :
cross~examination. A comparlson of his notes
with his report, both for omissions in the report
and conflicts between the report and the notes,
can be extremely effective.

e. . Subsequent examinations

In addition ‘to the above analysis, be sure to
establish why the doctor felt a second (or more)
examination to be ‘necessary and at what point
‘in time he reached (i) a tentative diagnosis, (ii)
a final diagnosis, and (iii) what happeded in the
interim to confirm his tentative diagnosis. '

F. Those Aspects of the Defendant's Personallty Which Were or Appeared
to be Normal

1, Was in good contact;

2. Was oriented as to time, place and circumstances;

3. Has a normal 1.Q.;

4, Suffers from no memory impairment;

5. Appears to have normal comprehension;

6. Was capable of maintaining his attention span;

’7. Spoke in a coherent manner;

8. Has no history of hallucinations or delusions;

9. Has no history of bizarre behavior;

10. Gave responsible answers to questions.

Most litigated cases involving insanity defenses rest on a doctor's diag-
nosis of personality disorder. A study of the Diagnostic & Statistical
‘Manual and conferences with experienced Assistants and/or doctors will
provide meaningful bases on which to cross-examine the doctor with
respect to the severity of the particular diagnosis in your case. At a
minimum, one should establish that there are degrees of mental ill-

ness, that the most serious is a psychosis and that the defendant is
not suffering from such an illness.

In establishing the positive aspects of the defendant's condition, write
each such aspect on the blackboard as soon as the doctor testifies to !
it. Most Judges will permit this procedure and will allow the black-~ -
board to remain staring the jury in the face for the rest of the case.
Their concentration on a visual recordation of the doctor's statement
that the defendant has a fine I.Q., memory, was in good contact,
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is well oriented, etc. can be an extremely helpful psychological device,
" Note: these questions too are most effective if asked rlght before lunch
or rlght before a break for the day. .

G.  The Starting Point of the Illness

Having established the illness which the doctor claims the defen-
dant has, one should inquire at what point the onslaught of the ill-
ness began, i.e. in childhood, ten years ago, five years ago, etc.
Then determine how the doctor fixes that point in time. Inquire
into manifestations of the illness prior to the crime. Interesting-
ly, many of those doctors take the position that the illhess may
have existed for years and yet the crime in question may be the
first time the defendant has engaged in anti-social, or criminal
behavior.

H. The Defendant's Condition at the Time of the Crime and the Question
of Causation

Ultimately, the most crucial phase of the examination concerns
the link between the defendant's illness and the crime in question,
What specifically triggered the defendant to do what he did? When
one knows in detail the doctor's reascuing ir this regard, one is
well prepared tosearch for prior instances wherethe same causa-
tive factors were present and the defendant reacted in what appear-
ed to be acceptable ways. In this connection we note, without delv-
ing into it in detail, that the mental illness in question may really
be for purposes of the case, notso much the underlymg illness but
a ''psychotic episode' caused at the time of the crime. When that
is the case it is crucial to determine when the psychotic episode
began, how long it lasted and what caused it to begin and end.
As with the more general question of mental illness, merely get-
ting answers to these questions and following up on them can prove
extremely embarrassing to the psychiatrist.

Prosecutors often forget that the doctor's opinion only has signi-
ficance insofar as it relates to the defendant's mental condition
at the time of the crime, Crucial to that determination are the
thoughts, feelings, acts and emotions of the defendant in time
periods just before and just after the crime. Force the psychia-
trist to concede that this is true and then demand that he provide
for you detail hy detail precisely what the defendant said he did
for a period some twenty-four hours before and after the crime,.
Where the psychlatmst has no information in this regard ask him
~whether that is because he did not ask the defendant or the defen-
dant did not remember. If he did not ask the defendant, why not?
If he did ask the defendant, why didn't the defendant remember?
In either event get him to admit that the absence of such informa-
tion is significant and that, therefore, at least some information
he would regard as significant was not available to him at the time
he reached his diagnosis. This same technique is'of course to be
applied with respect to each item of information which the doctor
is forced to admit that he did not have in arriving at his diagnosis. ‘
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A final note on that part of the examination which focuses on the time
perlod surrounding the crime: Any honest doctor will concede that deter-
mining a defendant's mental condition at a particular time becomes pro-

gressively more difficult as that point in time bécomes less proximate

to the examination. Get this concession, force the doctor to explain why
it is true and finish by asking whether the doctor would not have preferred
to examine the defendant right after the event. This also normally creates
a no-lose situation--either the doctor refuses to admit this and therefore
appears biased or he does admit it but has not taken the trouble to
find out (from someone other than the defehdant) exactly what the defendant
did and said on that day and at arrest : ,

Mlscellaneous
1. Free choice

~As a matter of law the defendant need nq@t establish that he had
no free choice at the time of the crime. As a matter of fact, the
‘psychiatrist's diagnosis will normally suggest the absence of free
choice at the time of the crime. Where that becomes a predicate
for the diagnosis, it is subject to attack and the vitiation of that

: dlagnostlc predicate can end the defendant's opportunity with the

jury.

Always be sure to ask the doctor whether he has an opinion with-
in the bounds of reasonable medical ceriainty as to whether the
defendant had a choice to commit the crime or not commit the
crime. An obvious line of inquiry is opened where the doctor =
says the defendant did have such a choice. A negative answer
also produces profitable areas of inquiry. At what point in time
did the defendant lose his freedom choice? ‘Did he have the power
that morning to choose to stay in bed or get out of bed? To
have breakfast or not have breakfast? To walk or take the bus?
To go to work or not go to work? . To work efficiently or not
work efficiently ? To have lunch or not have lunch? = To walk to
the bank or ride to the bank? To take a gun or not take a gun?
To go in the front door or in the side door? To go up to the
first teller or the fifth teller? To write out the hold-up note or
‘not write a note? To run away from the crime or walk away?

- To have his get-away car waiting or not have 1t waiting? And - -
SO on. : : :

It is at this juncture that the classic question is normally asked~-,
is it your opinion that the defendant would have committed this
crime if a police officer were gtanding there atthe time? While.
recent court decisions (Notes: §2) may prohibit asking that spe-
cific question,  the concept embodied in the question is one that
should clearly be explored. Especially is ‘this so in light of
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the Brawner decision ap ’ilcabh ini /EStI‘lC‘c Courtnot (as
cf this writing) in Supgrior v’*@ﬂfcp nder Brawner it
is not simply the fact that the defenfwm\‘s behavior re-
sulted from a mental disease or defect tnat @stitled him
to an N.G.L; instead fite jury must find that he lacked
1hs’ratnma1 t.apaf‘lty ‘iur *‘«3 atrol his behavior so to obey

,thel

Talking aboat free choice is conceptually Very close to
talking about causation and the ability to ''appreciate
wrongfulness or to conform to the reguirements of the
law'' (for problems encouniered in exploring this area,
see Notes, §7). The doctor wul normally have testi-
fied that the defendant's conduci was triggered by an-
xiety, stresg or atraumatic éveat. On¢ should identify
other peints intime atwhich tht d=fendant was similar-
ly affected. For example, an arrest will normally cre-
ate both anxiety and stregs sad the circumstances of it
may weall be a {raumatic ¢vent. By identifying several
other such poirts i time vne can #stablish that the de-
fendanitwhen cenfronted with similrr stimuli would some-
times shoot and sgmetimes not shoot, or sometimes
rape and sometinies not rape. Under these circum-
stances it is fair to ask the doctor what the probability
is that the defendant willact in a certain way while under
cztr 285, etc. Thisline of inguiry, like the more general
inquiry under free choice, often produces a psychiatric
witness who is suddenly confessing (explicitly or impli-

“citly) that he has never really thought through the irn-

plications of his conclusioi ihat a partn,cular act was in
fact caused by a pamlcular stzmulu

Drugs and alcohol* -

Very often psychiatrists wiil weave the use¢ of drugs and
alcoholintothzir concepts of causation. Their use does
not constitute @ defense per se.. They may constitute an
expldanation foyr the triggering of anti-social behavior in
the defendant. . In this connection it is imperative that
the prosecutor estal? tiat the original taking of the

- drugs and/or alcchol \mams voluntary. Where that is done,

the prosecutor can later argue effectlvely chat the defen-
dant voluntarlly and knowmgly created the "trigger' and

‘is therefore: '"'responsible. "’

Matin g’emg

Malingeri:ug'is a phenomenon encopuntered with some
frequency in insanity cases, and the prosecutor should
be alert toihe poqs1b111tv cf mahr\g rmg in every case.

L e AT
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In certain types of mental illness (e.g., schizophrenia)
‘it is very difficult for a psychiatrist to determine whe-_
‘ther: partlcular behavior is a manifestation of a mental
d;sea s& or sunply malmgermg

No psychlatrlqt (or cther ‘human bemg) can’ be certain
thut 2 person he interviews is telling him the truth.
Thus-the guestion of whether a defendant malingered can
never be answered categomcally by an honest man, If,

- in addition, there is specific evidence on mahngerlng,
thiz aresa of mqulry can end any doubt about the case's
resoiutluu -

E IV Cross—Examination of the Psychologist

; "The oa(‘u; 'r‘r'.f\mpals of cross-examining a psychologist are 1dent1cal tothose
‘employed in cross-examining a psychiatrist (Notes, §§ 6, 8). In terms
of implementing those principles, however, it is necessary to focus at least

part of the examination of the psychological tests which were done. Crucial
to such examination is the production of such tests in court. With regard

to psychological tests, Ziskin, in '"Coping with Psychiatric and Psychologi-

cal Testimony' (1970) contains an approach to cross-examination. (For the
use of texts in the course of cross-examination, see Notes, § 9.) Success-
fully attacking the psychological tests or the psychologist's evaluation of -
them can result in destroying the insanity defense. This is so because

- the psychiatrists will invariably admit that they relied in part on the test

results aad the psychologlst's interpretation of their significance. In addition
to taking apart the tests piece-by piece and showing that the reliability of
many tests is open to some question (See Notes, §§ 3, 6, 8), you should
ask the following questions: '

You are not a medical doctor - is that correct?

You are not a psychiatrist?

Where did you see the defendant?

Who administered the tests, youv or an intern? If aministered by
the intern, ask: Who decided what psychological tests were to be

given, you or the intern?

Were you present throughout the entire perlod of time that the mtern ,
administered the tests? ; :

Did you observe each test and each part of the test, as it was given?
'Was he psychotic then ?

Was the fact that the defendant was about to be trled on a serlousi
- charge taken into consideration by you?

>
P4
s

May not a person pending trial on serious charges fake the tests?
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. What efforts did you make to determme if the defendant was |
malingering during the tests?

Who interpreted the tests, you or the intern ?

‘Depending on the experience of the psychologlsf and on who inter-
prets the tests one may ask: Does not the validity of tests depend
upon the skill of the examiner, the place where given (must be
-guiet) and the attitude of the person examined?

Are not psychological tests meaningless unless 1nterpreted by an
expert?

Are not psychological tests used as an aid by psychiatriéts ?

If a St. Elizabeths psychologist, one may ask: Were you at the
diagnostic staff conference? At the diagnostic conference did you
report and explain the results of the tests administered by you or
under your supervision? ~

V. Cross-Examination of the Lay Witness

In this jurisdiction lay witnesses are allowed to express an opinion as to
whether a defendant is mentally ill or not mentaily ill (Notes, §4). Since
they are lay witnesses, however, it is the facts on which they rely which
‘are much more important than the opinion expressed. The most difficult
choice in cross-examining alay witness isto determine whether that exami-
nation should be extremelylimited or should attempt t¢ undermine the testi-
mony of the lay witness by going into all the facts about which he or she
has testified. = Normally, unless the prosecutor can prove that the witness
has lied or exaggerated, it is wise (and certainly less dangerous) to limit
the questioning to:

A. Establishing that the witness loves the defendant (mother/wife/
brother/sister) or is a close friend of the defendant;

B. That the witness realizes that this is the defendant's only defense;

C. That prior fo the arrest the witness never attempted to induce
the defendant to obtain psychiatric assistance.

The above three items would normally nullify the testimony of the lay wit-
ness. The problem with gomg into detail with respect to the facts about
which thelay witness testifies is that such testimony supplies the corrobora-
tion which the psychiatrist's diagnosis had not had to this point. Thus,
such cross-examination may only exaggerate the importance of such facts
and work to the disadvantage of the Government,

~ VI. Direct examination of A Government Expert
The following is an outline of questions (with appropriate responses) Wthh .

suggest the appropriate avenues of inquiry in the direct examination of a
Government poychlatrls‘c -1t is to be emphasized, however, that the most
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difficult task faced by the prosecutor is preparing his own psychiatrist for
cross-examination. Be sure that your psychiatrist knows all those facts
about which you asked the defense psychlatrlst for the defense lawyer will
often decide to ask the same questions. ' . ”

Name; Profession?

How long on St. Elizabeths Staff?

In what capacity?

Educational Background; Experience ?

Diplomate ? Define it.

How many exammatlons conducted to determine presence or ab-
sence of mental illness, disease?

Testified in Court - how many times?

Have you ever testified a ‘defendant you examined was of unsound
mind, or suffering from mental illness, disease, defect?

Do you know a person named; - Do you see him here in the Court-
room? Point him out please. ’

May the record show, if the Court please, that the witness has
“identified the defendant.

- Was the person whom you have just identified a patient in St.-
Elizabeths Hopsital?

When was he admitted to the hospital ?
Did there come a time when he was discharged from the hospital ?
When?

Tell Court and jury what if anything took place after defendant.
was admitted to St. Elizabeths Hospital.

-Seen by staff psychiatrist who takes his history, makes
an evaluation of his appearance, records his reaction
and responses in the interview.

-Given a physmal exammatlon, laboratoryf studies are
made. S ' '

-Is assigned to a Ward.
.Instructions are given to attendants to make

observations, make notes of conduct particu-
larly anythmg unusual that they may observe. -
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~-Defendant receives a battery of examinations.
. Psybhological Tests.
. Where indicated - special examinations,
' neurological, X-rays, electro-encepholo-
gram.

-Interviewed again - maybe a number of times.

- Case study prepared by psychiatrist to whom case is
assigned. It includes all pertinent material relevant
to the patient--both present and past--obtained from the
defendant, family, relations, previous institutions, ser-
vice records--army, navy, etc.

~-Then, in some cases, a staff conference on the patient
may be held.

Tell the Court and jury what a staff conference is.
When was the staff conference held?

Where was it held?

Who conducted it?

Who, if anyone, was present at the staff confei"enée?

At the staff conference - did you have the benefit of the psycho-
logical tests, and ward notes concerning the defendant, if any?

' How long did the staff conference last?
Was the defendant present?
A. Yes.
Was the defendant present the entire period of time?
A. No. |
What, if anything, took place out of the defendant'sx presence?

At the staff conference, tell the Court and ]ury what happened, if
anything ?

-The psychiatrist should testify that the defepdam was:
(1) oriented in all spheres; (2)in good contact and aware
of the proceedings; and (3) there was no unusual beha-
vior, etc. : :
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—At this pomt you may want to partlcularlze What the
doctor took into consideration.

~-On the basis of all that you took into congideration,
the defendant's stay at the hospital, the ward notes,
the psychologicals, the history, your own personal.
examination, do you have an opinion, based upon

reasonable medical certainity whether the defendant
was suffering from any mental illness, disease or
defect on (date of crime)?

“A. Yes,
-What is that opinion?

A. "That he was without mental disorder (i.e.,
without mental illness, disease) or defect.

-Will you relate in detail, for the Court and the jury
.the basis for your opmlon‘?

Where p0351b1e, get the doctor to conclude, based on all material
studied and persons interviewed (including the defendant), that
the defendant has no symptoms of mental illness which are present
in sufficient degree or intensity to warrant a diagnosis of mental
illness. In cases where mental illness is reasonably clear the
prosecutor should, of course, concentrate ontheiack of any causal
connection between the illness and the commission of the crime.

VII. Final Argument?*

The technique for final argument varies depending on whether the case has
been bifurcated.. As a general proposition in a non-bifurcated case, the
Government will have the opportunity to argue first and last. . There the
key to successful final argument is to stress the Government's facts in
the opening argument and touch upon the insanity defense only to the ‘ex-

tent necessary to protect yourself from the defense lawyer staying away
from it to preclude your arguments with respect to insanity in rebuttal. In

the bifurcated case, the practice varies from judge to judge, and some
have held that, on the insanity issue (where the burden of proof is on the
defendant), the defense argues first, the Government second and the defense
is allowed rebuttal. Others have held that the Government argues flrst

- and the defense argues second; and that is the end

‘To the extent one has control over the s1tuat10n, the non—b’ifurca’ted trial

is better from the Government's point of view. The following is a brief
discussion of the techniques to be employed in the two kmds of trials and .

'some of the problems that may be mvolved

*Notes, §§ 13-16.
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A. Non-Bifurcated Trial

In a non-bifurcated trial the Government's first r :sponsibility
is to prove beyond a reasonable dcubt that the defendant com-
mitted the crimes charged. That fact, of course, is never
forgottenby a prosecutor but the case is often argued as though
that were not the primary burden. The ideal way  fo paint
the background against which to successfully argue, is to begin
and end by stressing the overwhelming strength of the Govern-
ment's case. If the evidence clearly points to the defendant,
one can conclude the opening phase of argument by telling the
jury that, given this evidence, what could the defendant possi-
bly say? How could he possibly avoid the damning implica-
cations of the Government's case. Answer? No way -unless
he was crazy. And there you have it, That's the defense
that you have heard in this case -- the only defense which
could have been presented given the weight of the Government's
case*. Against that background you are already ahead when
you turn to the insanity defense; absent such background, the
converse is true.

In non-bifurcated trials the primary argument on the insanity
defense should siress the strong points of the Government's
case on insanity. In the first place, it should be stressed
that the defense bears the burden of proof. Have they borne
that burden? What does the evidence show? The defendant
went to St. Elizabeths Hospital. He stayed there for a period
of 30-60 days. He was observed on the ward by experienced
professional personnel. He was examined on several occa-
sions by doctors X and Y. He attended a staff conference at
St. Elizabeths. At the staff conference the doctors discussed
the results of their separate interviews with the defendant, and
they interviewed him together. Additionally, they had avail-
able to them the psychological tests which were done and had
the benefit of the psychologist's statements with regard to those
itests, They also heard from the head of the nursing staff
and had available to them the nursing notes which recorded the
defendant's behavior during his stay in the hospital. On the
basis of all that information (and any other information which
the doctors had) the staff at St. Elizabeth's unanimously con-
cluded that the defendant was suffering from no mental illness.

What did the defense say with respect to this evidence? They
concluded that the defendant suffered from a mental illness
and that that caused the crime. On what basis? The defendant
did not suffer from any organic brain damage. The defense
doctor's diagnosis rested almost entirely on his observations
- of the defendant and what the defendant told him. What did

*There are problems with this approach where the Court has sua sponte raised
the insanity defense against the wishes of the defendant. (Notes, §§ 18-20).
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this show? The defendant was in good contact; he was oriented as
to time, place and circumstance; he had a normal 1.Q. ; he suffered
from no memory impairment; he had normal comprehens1on and
attention span; he spoke in a coherent and responsive manner. ‘

After having established the positive aspects of the defendani's men-
tal condition, just touch lightly on the problems with the defense
diagnosis which were uncovered on cross-examination. For example,
it is often possible to point specifically to what the doctor relied on
in the course of his objective ekamination -- for these most often
will be things which will be regarded as insignificant by the jury.
Touch on what information the doctor did not have at his disposal
at the time he arrived at his diagnosis. Suggest, if the evidence
permits it, that the doctor, having arrived at his diagnosis, would
not change his mind no matter what new evidence was brought to his |
attention. Close with a strong statement of the facts of the Govern-
ment's case showing that these facts indicate the conduct of a cal-
culating criminal, Always save some of your best salvos on the
psychiatric testimony for rebuttal.

Bifurcated Trial

The approach to arguing insanity in abifurcated trial should be very
similar to that outlined above except that all insanity arguments.
obviously have to be brought out in the first and only argument.
It is still best to stress the facts of the Government's case both at
or close to the outset and at or close to the end of the argument.
Whether the jury decides that the defendant is insane may well turn
on their reactionto the defendant's conduct at the time of the crime.
The conduct is an excellent measuring stick against which one may
assess his later claim of insanity. Where you have the same jury
hearing both parts of the case, as is normal in the District of
Columbia, beware of repet1t1on.

The rebuttal or complete argument on insanity should follow the
same general outline as that followed during the course of cross-
examination. The doctor's conclusions with respect to symptomato-
logy must be tested against (1) the defendant's conduct before, durmg T
and after the crime; (2) the defendant's conduct at other times in =
«iis life; and (3) the defendant's obvmus motlvatlon to malinger. The
doctor's reliance on "symptons' whichexist in "'normal' individuals
and the use of psychological test responses can be effectively ridi-
culed by juxtaposing them with more compelling evidence of the de-
fendant's other 'mormal' behavior (but see, Notes, §§ 3, 8d).

In arguing the insanity question'in a bifurcated trial, it may be
helpful to stress to the jury, subtly if possible, that they should
vote to ''reaffirm!'' their recently rendered verdict of guilty on the
merits--the idea being that the insanity defense now raised by the
defendant is in essence a request of the jury to completely abandon

its presumably dlfflcultly wrought verdict of gullty on the merlts. :
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VII. Notes and Problems For Discussion

It is obvious from the preceding discussion that insanity is one of the
most complicated areas which a prosecutor will encounter, To facilitate mean-
ingful discussion of this subject and to provide a framework for analysis, we
have included the following notes and problems for discussion. ' ’

1. In United States v. Brawner, 153 U.S. App. D.C. 1, 471 F.2d 969
(1972) (en banc) the D.C. Circuit adopted a modified version of §4.01(1) of
the Model Penal Code of the American Law Institute similar to that adopted
by other federal circuit courts of appeal. The new rule for trials in the
Federal District Court as adopted in Brawner states: '

a. "A person is not responsible for criminal conduct if at
any time of such conduct as a result of mental disease or defect he
lacks substantial capacity to appreciate the wrongfulness of his
conduct or to conform his conduct to the requirements of the law. "

b. The court retains the definition of mental disease or de-
fect adopted in McDonald v. United States, 114 U.S. App. D.C.
120, 312 F.2d 847 (en banc 1962) ("A mental disease or defect
includes any abnormal condition of the mind which substantially
affects mental or emotional processes and substantially affects
behavior controls'')*.

The District of Columbia Court of Appeals has not yet decided whether
or not it will adopt the Brawner rule for the Superior Court. See Hughes v.
United States, 308 A.2d 238, 242 n. 12 (D.C. App. 1973). Thus, af présent,
the Superior Court still applies the rule set forth in Durham v. United States,
~ 94 U.S. App. D.C. 288, 214 F.2d 862 (1954) which states: "An accused is not
criminally responsible if his unlawful act was the product of mental disease
~or mental defect.’”  The Durham rule also includes the McDonald definition
of "mental disease or defeéct™ as set out above. See alsd, Carter v. United
~States, 102 U.S. App. D.C. 227, 252 F.2d 608 (1957) (product means 'but
for" test); Douglas v. United States, 99 U.S. App. D.C. 232, 239 F.2d 52

(1955;) (""Right-wrong" and "irresitible impulse' tests not abrogated by Durham
rule), ‘

Other than providing for a different jury instruction (Compare Alterna-
tive Instructions A .and B included in Instruction 5.07 'Insanity," Criminal
Jury Instructions for the District of Columbia 2d Ed. 1972) at pp. 221-226),
does the change from the Durham rule to the Brawner rule affect in any signi-

ficant way the kind of cases that will be allowed by the court to reach the jury '

and/or the trial tactics of a prosecutor combatting an insanity defense? If so,
- how?: ‘ ' : ‘

2. In Brawner, supra 153 U.S. App. D.C. at 23, 471 F.2d at 991, -
the Court stated: ' ’ = ,

*In ad.dit'i'on, the Court opened the question of the applicability of a ''diminished
capacity defense in the Federal Court in this jurisdiction. ' See Notes, §20.
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"The question is not properly put in terms of whether... [the
defendant] would have capacity to conform in some untypical re- .
straining situation -- as with an attendant or policeman at his
elbow. The issue is whether he was able to conform in the un-
structured condition of life in an open society, and whether the
result of his abnormal mental condition was a lack of substantial
internal controls, "

In light of this would it be proper for a prosecutor to ask a psychiatric witness

- whether or not the defendant would have attacked the victim had a police officer

has been present at the time of the defense? See Brawner, supra, 153 U.S.
App. D.C. at 26, 471 F.2d at 994 (. . . the Government and defense may:
present . ., . all possible relevant evidence bearing on cognition, volition and
capacity''). This issue was unresolved in United States v. Ausby, D.C. Cir.
Nes. 72-2202 and 73-1122, the court holding that the admission was not plain
error. ‘

3. In Brawner, supra, 153 U.S. App. D.C. at 35-36 n. 77 47 F.2d

. at 1003-1004 n. Y7, the prosecutor made the following argument:

“Now, another one, you remember onthe same test, that draw-
ing test, the doctor said he had ten of those little things and they
had squiggles and lines and angles, and he was asked to draw, ten
of them separately. And the doctor said he rotated one., And1I
said, well, what was the significance of that? Well the significance
is thatit shown there is organic brain damage. That is a very hard
indicator of organic brain damage. Why organic brain damage?
He said he meant structural damage, something physically wrong
with the brain, a part missing, a dead cell, something like that,
a lesion in the brain.

"And I asked the doctor how many of them did he rotate, how
many did he rotate 90 degrees, and I think he said it was, how
many out of those ten? - one. That is a hard indicator, that is'a
hard indicator of organic brain damage.

"Ladies and gentlemen, then we came b that ink blot, and the
doctor said, well, the usual thing about that was those anatomical
things or maybe the same things in those little drawings, these
little ink blots. Andall, they are just blots of ink. Is a man crazy
when he sees them? And how about that last one, that rocket one?:
He says he sees a rocket going off.

_ "I agsked him: Doctor, was there any rocket fired during that
period of time that might stick in a man's brain and might suggest
it to him ? The doctor doesn't know. But there is something explo-
swe about a personality if he sees a rocket on a little ink blot,

"Well, ladies and gentlemen, there is not much I can say about
that; I am not an expert. You heard th,e expert on the stand and he
testified about that. '

"But I can say one thing: that it is a jury decision. It is your
province. If is your function to take that evidence and weigh that
evidence and decide whether what that doctor said as far as you
are concerned made any sense at all.'"

The Court commented unfavorably on the prosecutor s argument in the follow—
ing terms: ,
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"1t is unfortunate that the prosecutor's summation incorporated
~ as an approach to the projective tests; 'After all, they are just
- blots of ink.! The prosecutor, who speaks in court in behalf of the

public interest, has a responsibility to refrain from know-nothing
appeals to ignorance. The prosecutor is not free to offer his
opinions and attitudes on matters of expert knowledge, even in
-camouflaged form. The prosecutor was free to adduce appropriate -
expert testimony, on direct or cross-examination, to attack the
validity of such tests or perhaps to adduce limitations on their
value and significance. However. in this {rial the prosecutor's
cross-examination was not oriented in that manner but sought
rather to probe the basis for the expert's conclusion, and his use
of the tests. That was an entirely permissible course, particu-
larly sitce the witness agreed that interpretation of the tests in-
‘volves & subjective evaluation, over andabove the underlyingtrain-
ing and :upertise of the expert,. But there was neither testimony
adduced on cross-examination, nor testimony of a prosecutor's,
witness, to support a disparagement of the very concept of pro-
jective tests, as based on mere ink blots," (153 U.S. App. D.C.
at 36, 471 F. 2d at 1004).

Was the prosecutor's "sin'' one of 1nadequate foundation, bad choice of terminology,
was his whole approach'improper''? Could the prosecutor have made his point
effectively to the jury without incurring the wrath of the Court of Appeals ?

4, The defendant puts on a lay witness to support his 1nsan1ty defense.
~What, if any, are the limits of the lay witness' testimony and how far can the
witness go in giving a psychiatric opinion? See United States v, Schappel, 144
U.S. App. D.C. 240 245 n. 10, 445 F.2d 716, 718 n., IO (1971); Naples v. United
States, 120 U.S. App. D.C. 123, 130 344 ¥.2d 508, 515 (1964); Instruction 5. 08,
"Tnsanity -- Evaluation of Testimony,' Criminal Jury Instructions for the District
. of Columbia (2d Ed. 1972) at pp. 227-228,

5. The defendant puts on a medical doctor who is not a psychiatrist to
support his insanity defense. What, if any, are the limits on the scope of the
witness' testimony? How should he be cross-examined? .See: United States V.
Ashe, 155 U.S. App. D.C. 457, 465, 478 ¥, 2d 661, 669 (1973).

6. The defendant puts on a psychologist to support his insanity defense.
Clearly he may be a competent witness on the issue of criminal responsibility.
See Jenkins v. United States, 113 U.S. App. D.C. 300, 307 F.2d 637 (1962) (en
banc). "Are ther, however, limits to the scope of his expertise? See United States

V. Schappel, 144 U.S. App. D.C. 240, 244 n, 11, 445 F.2d 716, 720 n. 11 (1971).
If §0, what are these limits and how can they be brought home to the jury?

7. 1Is it “proper" to ask ihe expert witness whether or not, as a result of
‘mental disease or defect, the defendant, at the time of the criminal act, lacked
- substantial capacity to appreciate the wrongfulness of his conduct or to conform
his conduct to the requirements of the law? See Brawner, supra, 153 U.S. App.
D.C. at 14-15, 38-39, 471 F,2d at 982-983, 1006-1007.

In the Superior Court, under the Durham rule, may the expert give an
opinion phrased in terms of whether the accusea 5 unlawful act ''was the product
of his mental dlsease or defect" or was ''caused by his mental disease or mental
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defect"?  Compare Washington v. Uniied States, 129 U.S. App. D.C. 29, 390
F.2d 244 (1967), with Harried v. United States, 128 U.S. App. D.C. 330, 389
F.2d 281 (1967).

8. a. Is the following cross-examination by a prosecutor of a psychologlst
regardmg the defendant's reponse to the Rorschack Test proper and/or effective ?

"Q. And when you also indicated that he had what you called an
explosive personality, was that based partly on the fact that one of
these ink blots he said looked like a rocket gomg up or a rocket
doing something?

"A. That was one of the indications; yes sir.

, "Q. What, Doctor, is the connection between, if you can tell
us a little more specifically, an explosive personality. . . and the
fact that he looks at an ink blot and he says that looks hke a rocket
going up ?

"A. Itseemsto me that in people who have a general awareness
that there are certain tensions, certain factors, certain explosive
potentials within their character makeup or within their psyche that
they cannot attribute to their own self identity tend to see, tend to
project movement, explosive sorts of movement into inanimate ob-
jects. It seems like something on the basis of empirical observa-
tions meaning that people who have this sort of character makeup,
or this sort of symtomatology do these sorts of things. They pro-
ject tension into inanimate objects.

"Q. So if a person looked at an ink blot and said that is looked
like a soldier and he was fighting, would you also tend to draw the
conclusion from that that the person likes wars? Things like that?

"A. I could imagine a context in which that might happen. 1
wouldn't say it is at all comparable to this.

"Q. If you say a figure which looked like a girl, for example,
would you conclude, for example, that that person likes girls?

- "A. Not necessarily.

: "Q. What is the d].fference between seemg a girl and seemg a
rocket? ,

"A. Idon't know, except the fact that more research has been
 done on one than the other. If I were to say that the number of girls
that people see in cards has something to do with whether or not they
like girls, it just wouldn't be meaningful. It doesn't strike me that
it would add anythg to the field.. _

”Q That wouldn't be meaningful but it would be meaningful 1f
you saw the rocket exploding or shooting up in the air?
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"A. Yes, sir. -I think anything that can be used in terms of a dif-
ferential diagnosis, anythingthatcanbe used to predict human behavior
in terms of capacity for explosiveness is an important characteristic
to do and people have done research on this area. I am sure that many -
people would agree that it is an important sign. ‘

b. Evaluate the effectiveness and propriety of the following proSecutor‘s
argument (and underlying cross-examination) regardj_ng the use of intelligence tests.

'""Now, you will remember the psychologlst said that the defendant
came out dull-normal on those intelligence tests, and we dealt with
that verbal one, and what were some of the words he used? One of
the ones was define the word 'breakfast.' And you will remember the
defendant said it was food in the morning, I think, some words to that
effect., And the doctor said, no, that didn't deserve full credit, Full
credit only comes if you say first meal of the day. You have got to
have an abstract notion, not just you own expertise, but an abstract
notion.

"Well, ladies and genetlmen, you remember the conclusionthat he
drew from that. He drew a lot of conclusions. He drew the conclu-
sion that his man didn't think on an abstract level. He drew the con-
clusion that somehow somewhere this man's thinking was impaired.

"Then you will remember I asked him 'Well, what grade level did
the achieve, doctor?! and it turned out it was either the sixth or
eighth.

"Then I asked him does that have anythmg to do with it. He
aunswered, oh, yes, but really, the basic cause has more to do with
his mental condition, "

¢. Wasn't the message the prosecutor was sending to the jury in the above
‘situations something like this:

"While I have conceded this man's qualifications as an expert, and
while to be sure he is on the staff of a Government hospital, either
his expertise lies in a subject that is no more meaningful in a court-
room than astrology or else he is grossly misreading the responses
the defendant made on the battery of psychological tests. For you
and I -- anyone of common sense -- can see that nothing of signifi-
cance canbe inferred from, for example, what a person says he sees
in an ink blot. And we know that when a person says that 'breakfast’
is 'food in the morning, eggs and things,' that's entitled to as much
'credit! as saying that it is 'the first meal of the day. ' Why, you and -
I might give just the answers that the defendant did; and on that sort
of 'evidence' the doctor would call us deranged. "

Is such an approach "proper'?

d. [B]y requiring the witness to describe in isolation the most minute
'symptoms' on which the diagnosis rests -- the defendant's answer to a particu-
lar question or reaction to a particular ink blot -- the prosecutlon may succeed
in making these symptoms seem trivial or commonplace.' United States v. Leazer . :
148 U.S. App. D.C. 356, 460 F.2d 864 (1972) (Bazelon, C.J. concurring). Judge
Baxelon has termed this approach -=- fractionating a complex dlagnosm and deflat-
-~ ing it piece by piece -- as 'know-nothmg appeals to ignorance.' Braavner, supra,
153 U.S. App. D C. at 69, 471 F. 2d at 1037,
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e. Assuming the psychologist is your witness how can you combat
the cross-examination described’ above? Cf. United States v. Schappel, 144
U.S. App. D.C. 240, 242 n. 4, 445 F.2d 718, 7I8 n. 4 (197I); cf. United -
~ States v. Alexander, 152 U.S. App. D.C. 371, 400-05, 471 F,2d 923, 952-957,
cert. denied sub nom., Murdock v. United States, 409 U.S. 1044 (1972).

9. Is iteffective in certain kinds of cases to cross-examine experts from
texts such ‘as the one quoted below? If so, in what kinds of cases?  Is this
approach risky? What are the mechnalcs of cross-examining from a text book
or other published material? : :

lekln, Copmg With Psychlatrlc and Psychologlcal Testl—“’
mony, 113, 116 (1970), quoting from the Sixth Mental Measure-
ments Yearbook by Arthur R. Jenson, Associate Professor of
Educational Psychology and Associate Research Psychologlst
Institute of Human Learning, University of California:

"It may be stated as a general principle that the most crucial
reliability is that of the end product of the test which is the
case of the Rorschach usually consists of a verbal description
of personality characteristics baased on a global evaluation
of all aspects of the subject's protocol. Contrary to the usual-
claim of Rorschachers that this global interpretation is more
reliable or more valid than any of the elements upon which it
is based, such as the scores and various derived combination
and indices, a systematic searchof theliterature has not turn-
ed up a single instance where the overall 1nterpretat10n was
more reliable than the separate elements entermg into it.

10. In an mdlgent case are there many problems in cross- examlnmg a de-
fense psychiatrist in an effort to show that the psychiatrist's opinion is entitled
to-little weight because the psychiatrist had less opportunity to observe the defen-
dant than did the hospital's psychiatrists? ~See United States v. Schappel, 144
U.S. App. D.C. 240, 445 F.2d 716 (1971); Umtea States v. Chavis, 155 U.S.
App. D.C. 190, 476 F.2d 1137 (1973). S ‘

11. Are there problems presented by the fact that the defendant recelved
tranqulhzers or other medication while at the hospital for observation or during
the trial itself? See United States v. Bennett, 148 U.S. App D.C. 364, 460
F.2d 872 (1972). , L , : ;

12. What mechanlcal problems are presented by the defendant's offer to

‘stipulate tothe facts of the crime in order to litigate only his defense of insanity ?
See United States v. Brown, 138 U.S. App. D.C. 398, 428 F.2d 1100 (1970).

What are the tactical considerations ? See Umted States v, Cockerham, 155 U.S.
App. D.C. 97, 476 F.2d 542 (1973). o , :
13, Sectlon 207(6) of the District of Colurnb1a Court Reforrn and Crlmmal
Procedure Act of 1970, P,L., 91-358, 24 D.C. Code §301 ) places the burden
upon the defendant asserting insanity as a defense to prove this defense by a pre- -
ponderance of the evidence. Is this statute apphcable to u.s. Lode crlmes‘?
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Cf. United States v. Greene, D.C., Cir. No 72-1130, decided Oct. 4,
10737 Is defense counsel entiiled to rebuttal argument since he has the
burden of proof? Are any other issues or tacticgl considerations pre-
sented by the presence of inconsistent burdens ©f proof in a single case?

14. Is it proper for defenss counsel to argue to the jury that
the defendant is sick and thus sheuld be iz a hospital nol a penitentiary?
How do you respond to such an argumeid ?

15. Is it proper for the defenss counsel or ibe rrosecutor to ask
the expert whether the defendant's illness jis {(reawble”  If not, can this
question be approached in a manner that wrualdd make ‘t acceptable?

16. How far can the detense counsel or th2 prosecutor go in
arguing to the jury as to the effect &7 a verdict of mot guilty by reason
of insanity? See 24 D.C. (Code §3U1{AN2) (1870 as amended); Brawner,
supra, 153 U.S. App. D.C. at 28-30, 47l F.2d at 996-998; Lyles v.

United States, 103 U.S. App. D.C. 22. 2564 F.2d 725 (en banc) (1957)

cert, denied, 356 U.S. 961 (1958); Instruction 5.11, "Effect of a Finding
of Not Guilty By Reason of Insanity, " Crimingl Jury Instructions for the
District of Columbia (2d Ed. 1970) at p. 232. Ccmpare Instruction 2. 71,
"Possible Punishment Noi Relevant, "' Criminal Jury Instructions for the
District of Columbia (2d Xd. 1970) at p. $2. Whal are the tactical con-
siderations ? ‘

17. What is the rslationship between chronic alcoholism and in-
sanity? See, e.g., Saluman v, United States, 131 U.S. App. D.C. 393,
405 F.2d 358 (1968); King v. United States, 125 U.S. App. D.C. 318, 372
F.2d 383 (1966). :

18. Should the prosecuipy handie the -isanity defense in any dif-
ferent manner where the Court raises the insaniiy lefense sua sponte

- against the wishes of the defendant? C{. Whaiem v. United Stat tes, 120 U.S.
‘App. D.C. 331, 346 F.2d 812 (enbanc}, cer L. Llemed' 3n2 U.S. 362 (196b)

19. (a) The cases ofter, gtite that 1/ uvoayion must ke raised by

the defendant (Parman v. Tnitca Stzses, 150 U.S. u_\ap D.C, 188, 399

" F.2d 559, cert, denied, 393 U, 7 5,858 (Wml’ 26 ibut wre defendant carries
the burden of demonstrating the need for bityreation,. }*1ggms v. United

States, 139 U.S.. App. D.T. 331, 401 7.2d 356 LQ6#1, Desplte these

statements dues the proseeutor risk rrversal ey appeal if an inexperi-

~ enced defense attorney fails to raise the issue wken he should have? See
Ashe v, U"nted States, 133 U S. App. D C., 358, ,4&7 F.2d 626 (1970).

, : (b) [ Jhe trial court dvesg siot abuse ity discretion in refus-
ing bifurcation where {lie defendant dtes not presant a substantial defense
both on the merits exnd oh the isste af r@spo.nmbmfy. """ United States v.
Bennett, 148 U.S. App. .:.C. 364, 370, 480 F.2d £7%, 878 (1972). '

‘tary trial?

(c) Would the following colloguy require a mistrial in a uni-
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Q 4 "Q. Doctor, what makes you believe the defendant does not .
: have a mental illness?

"A., Well, one factor is the way he described the planmng
that preceded his killing of Mr. Jones.

See United States v, Bennett, 148 U. 3. App. D.C. 364, 371 n. 24, 460 F.2d
872, 870 0, o4 {1p72)s I8 10.8. C, §4244 (1970). | |

(d) The defendant cha‘rged in a brutal sex murder raises alibi

and insanity defenses and moves for & bifurcated trial before two separate jury

~ panels. Cf., Parman v, United States, 130 U.S. App. D.C. 188, 399 F.2d

559, cert. denied, 393 U. S 858 (1968), What are the best arguments against
this motion? :

20. (a) In Brawner, gypra, 153 U.S. App. D.C. at 30-34, 471 F,2d -
at 998-1002 the Courtrecognized far the first time in this jurisdiction a doctrine
that permits the jury to consider a defendant's abnormal mental condition as
tending to negate a specific mental state required for a particular crime Wlthout
absolving him of all criminal responsibility.

(b) Does this doctrine of ''diminished capacity' apply to crimes

other than first degreé murder? Cf. United States v. Bryant, 153 U.S. App.

D.C. 72, 80-81, 471 F.2d 1040, 1048-1049 (D.C. Cir, 1972); Note, Keeping

{ Wolff from the Door: California's Dimir‘shed Capacity Concept, 60 CALIF.
ke L. REV. 1641 (1972). Does the automa'  commitment provision of 24 D.C.
Code §301(d) apply to a defendant acquittcd by reason of ""diminished capacity' ?

If not, are you entitled to so inform the jury? :

(c) If the defense of 'diminished capacity' is raised, is the de-
fendant entitled to a bifurcated trial? If so, how does ''diminished capacity'
work in a bifurcated trial? See Louisell & Hazard, Insanity As a Defense:
The Bifurcated Trial, 49 CALIF. L. REV. 805 (1961). S

2l. The defendant moves in open court for appointment of an inde-

pendent psychiatrist after the hospital's doctors gplit two to one in favor .of

the defendant's sanity. What is your response? See 18:U.S.C. § 3005A (197);

United States v. Chavis, 155 U.S. App. D.C. 190, 476 ¥.2d 1137, on .ehearing -

» subsequeni to remand, U.S. App. D.C. __, 486 F.2d 1290 (D.C. CIr. 1973).

22. Whatis the relatlohshlp between the insanity defense and narcotics =

addiction? See, e.g., United States v. Moore, = U.S. App. D.C. 486 F.2d

1139 (1973) Gagkins v. United States, 133 U.S. App. D.C. 288 410 F _a 98‘7 (1967).

23, What are the consmeratlons to be welghed by the prosecutor in
deciding whether or not to contest an insanity defense? ' Is it proper for a -
prosecutor to require that the defense attorney not contest the issue .of the

" defendant’s Bolton hearing as a condition of not contesting the insanity defense?

t’yf& G 24, The defendant has been found incompetent to stand trial, What
ﬁ’ - are‘the considerations in deciding whether or not to seek civil. CUmm" nents’?f

. See Jackson v. Indiana, 406 U.S. 715 (1972). Cf. McNeil v, Di"‘PC’LOl", Fatuxent
“l 7 Institution, 407 U S. 245 (19'72) (confmement for observatlon) The office policy
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Uregarding Jacksonv. Indiana was set forth in a memorandum from Earl J. Silbert

on August 16, 1972 and reaffirmed in a memorandum on January 28, 1974. See
Appendix to this outline. ;

25. What arguments are presented by the Washington instruction that
is required to be read in the presence of the jury to the first psychiatrist or
psychologist to testify as an expert witness where the defense of insanity has
been raised? See Instruction 1,13, "Instruction to Expert Witness in Cases In-
volving the 'Insanity Defense'", Criminal Jury Instructions for the District of
of Columbia (2d Ed. 1972) at pp. 17-19. '

26. How would you rebut the following argument by defense counsel:

"Dr. Williams premised his conclusion on the fact that this

man had had what we might call a rotten social background.

Now we know that most people survive rotten social back-

grounds. But most people are not now here at this time
on trial. The question is whether the rotten social backgound

was a causative factor and prevented his keeping controls at

that critical moment. . . . .

"At the critical moment when he stepped back in the Little
Tavern restaurant and he was faced with five whites, with all
of his social background, with all of his concepts, rightly
or wrongly, as to whether white people were the bogeymen
that he considered them to be, the question at this moment
is whether he can control himself, That is the only question,
Now you can expand it out, but the only question is not the
question of how you label what he had. If you label it mental
disease or not. But the real question is whether he had con-
trol of himself. Now you have got to take the trip back
through his lifetime with him and look at the effect that his
lifetime had on him at that moment and determine whether he
could control himself or not.'  [United States v. Alexander,
152 U.S. App. D.C. 37i, 407 n. 100, 471 F,2d 923, 959 n.
100, cert. denied sub nom., Murdock v. United States, 409
U.S.7 1044 (1972), 923, 959 n. 100 (D.C. Cir. 1973)].
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IX. Secondary Source Material

Materials for Use in Cross-Examination of Psychiatrists and Pgsychologists

American Psychiatric Assoc., Diagnesti'c and »Statistieal Manual of Mental
Disorders (2d ed. 1968) :

Ewatt/Ebaugh/Strecker, Practical Clinical Psychiatry (8th ed. 1957)

Noyes/Kolb, Modern Clinical Psychiatry, (6th ed. 1971)

Overholser/Richmond, Handbook of Psychiatry (1957)

Ranaport/Glll/Schaier, Diagiiostic Psychological Testing (1968)

lekln,\ Copmg With Psychiatric and Psychological Testimony (1970)

General Background Materials
1. Books

Biggs, The Guilty Mind (1955)

Goldstein, The Insanity Defense (1967)

Glueck, Law and Psychlatry (1966)

Hollingshead/Redlich, Soc:1a1 Class & Mental Illness (1958)

Kalven/Zeisel, The American Jury (1966)

Matthews, Mental Disability and the Crlmlnal Law (1970)

Simon, The Jury and the Defense of Insanity (1967)

Szasz, Law, Liberty, and Psychiatry (1963)

Zilboorg, The Psychology of the Crimi»n’al Act and Punishment (1954).(1968) .-

2.  Law Review Articles and Other Materials

Arens/Granfield/Susman, Jurors, Jury Lharges and Insanlty, Cathollc
Umv. of America L. R., Vol XIV No. 1 {(Jan., 1965) p. '

Bergan, NOTES: The Durham Case: ""Mental-Cause' As a Criminal
‘ Defense, Georgetown L. J., Vol. 43, p. 58

Bornstem/Levme, Is the Sociopath Treatable? The Contrlbutlon of
Psychiatry to a Legal Dllemrna, Wash. U L. Q 1972 (Fall 1972)
p. 693 , , : ,
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Cavanagh, A Psychiatrist Looks at the Durham Dec151on, Catholic Univ. ‘
of America L. R., Vol. V, No. 1 (Jan., 1955) p.

Cavanagh, Problems of a Psychiatrist in Operating Under the M'Naghten
Durham and Model Penal Code Rules, Marquette Law Review, Vol. 45,
No. 4 (Spring 1962) p. 478

Chernoff/Schaffer, Defending the Mentally I11: Ethical Quicksand, Am.
Crim. L. R., Vol. 10 (Spring 1972) p. 505

'Danz1ger, A Psyhiatrist's View of Insanity as a Defense in Crlmmal Cases,
Marguette L. R., Vol. 40 (1957) p. 406

Dearman, Criminal Responsibility and Insanity Tests : A Psychiatrist
Looks at Three Cases, Univ, of Virginia L. R., Vol. 47, p. 1388

Derschowitz, Abolishing the Insanity Defense: The Most Significant Feature
of the Administration’s Proposed Criminal Code -- An Essay, Crim. L.
Bull., Vol. 9 (June 1973} p. 59

~Fingarette, The Concept of Mental Disease in Criminal Law Insanity Tests,
Univ. of Chicago L.R., Vol. 33, No.2 (Winter 1966) p. 229 -

Freedman/Guttmacher/Overholser, COMMENT: Mental Disease or Defect
Excluding Responsibility, Washington TUniv., L. Quarterly, Vol. 1961,
No, 3 (June 1961) p. 250

George, Criminal Law and Procedure - Partial Insanity Affecting the Degree
of a Crime, Louisiana L. R., Vol. XXII (April 1962) No. 3, p. 664

Héll, Mental Disease and Criminal Responsibility -- M'Naghten versus Durham
and the American Law Institute's Tentative Draft, Indiana I.aw Journal,
Vol. 33 No. 2 (Winter 1958) p. 212

Halleck, .The Insanity Defense in the District of Columbia -- A Legal
Lorelei, Georgetown Law Journel, Vol. 49, p. 294

Kalven, Insanity and the Criminal Law - A Critique of Durham v. United
States, Univ, of Chicago L. R., Vol 22, No. 2 (Winter 1955) p. 317

- Kuh, The Insanity Defense -- An Effort to Combine Law and Reason, Unrv.
of Pennsylvania L. R., Vol. II0, N0.6 (April, 1962) p. 771

Shadoan, Raising the Insanity Defense: The Practical Side, Am. Cri’m,
L. R., Vol. 10 (Spring 1872) p. 533 ‘ '

Swartz, "Mental Disease': The Groundwork for Legal Analysis and
- Legislative Action, Unlv. of Pennsylvama L. R., Vol, 111, No. 4
(Feb., 1963) p. 389

Trayner, The Mind Counts, Catholic Univ. of America L. R., Vol. 20,
‘No. 2 (Winter 1970) p. 259
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Waelder, Psychiatry and the Problem of Criminal Respon51b111ty, Umv. of
Pennsylvania L. R., Vol. 101, No. 2 (Nov., 1952) p. 378

, Weihofen, The Definition of Mental Illness, Ohio State L. Journal, Vol. 21,
No. 1 (Winter 1960) p. I

American Law Inst1tute -- Model Penal Code (Proposed Off1c1a1 Draft)
§4.01-4.10 (May 4, 1962)

Diminished Capacity Defense to Felony Murder, Stan L. R.; Vol. 23
(Apr11 1971) p. 799 ‘ - ,

District of Columbia Circuit Abandons the Durham 'Product" Formulation
in Favor of the ALI “Substantial Capaf‘lty” Standard NYU L.R., Vol. 47,
(Nov. 1972) p. 962

Keeping Wolff From the Door: California's Diminished Capacity Concept,
Calif L. R., Vol. 60 (Nov. 1972) p. 1641

National Commission on Reform of Federal Criminal Laws -- Final Repo‘rt
of the National Commission on Reform of Federal Criminal Laws (1971)

Report of the Committee on Problems Connected with Mental Examination
of the Accused in Criminal Cases, Before Trial, Judicial Conference of
the District of Columbia Circuit, March 1965

Symposium: Brawner, Preface. ' Introduction: The Insanity Defense in the
District of Columbia; Detruding the Experts. H. Weihofen; To be or Not
to be an Expert. R. E. Schulman; The Brawner Rule -- New Lyrics.for
an Old Tune. R.C. Allen; The Insanity Defense in Operation: A Practicing
Psychiatrist Views Durham and Brawner. D. C, Pugh; From Durham to
Brawner, a Futile Journey. B. L. Diamond; The Brawner Rule -- Why?
or No More Nonsense cn Non Sense in the Criminal Law, Please.

J. Goldstein. Wash U. L. Q., Vol. 17 (Winter 1973)
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Torm DJ~150 ' X. A endix
(k. .4-f’6~65) : PP

UNITED STATES GOVERNMENT

Memorandum

ALL TRIAL ASSISTANTS
T0  District Court Felony Trial, Major . DATE: January 23, 1974
- Crimes, Superior Court Felony Trial, '
Superior Court Misdemeanor Trial

DEPARTMENT OF JUSTICE

FROM : EARL J. SILBERT
~ United States Attorney

SUBJECT: Mental Competency Procedures Required By Jackson v.
Indiana

I am reissuing the attached memorandum of
August 16, 1972 so that all of you will be familiar
with the procedures to the followed by Assistanis
in this office under the Supreme Court's decision
in Jackson v, Indiana.

Attachment
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UNITED STATES GOVERNMENT S DEPARTMENT OF JUSTIGE

Memorandum

TO * A1l Criminal Trial Assistants, DATE:  August 168, 1972
District Court and all Felony
Trial Assistants, Superior Court

FROM : Earl J, Silbert
: Principal Assistant U.S. Attorney

Procedures required as a result of

SUBJECT: Jackson v. Indiana

In Jackson v. Indiana, 40 L.W. 4615 (June 7, 1972), the Supreme
Court held:

That a person charged by a State with a criminal offense
who is committed solely on account of his incapacity to
proceed to trial cannot be held more than the reasonable
period-of time necessary to determine whether there is a
substantial probability that he will attain that capacity in
the foreseeable future. If it is determined that this is not
the case, then the State must either institute the customary
civil commitment proceeding that would be required to com-
mit indefinitely any other citizen, or release the defendant.
Furthermore, even if it is determined that the defendant
probably soon will be able to stand trial, his continued
commitment must be justified by progress toward that goal.

1t should be obvious that the holding in.Jackson could have serious
ramifications in controlling the incompetent defendant's liberty unless we are
fully prepared to operate properly when confronted by such a defendant. Con-
sequently, every trial assistant who encounters a defendant whom the psychia-
trist declares to be incompetent shall proceed as follows:

1. Upon receipt of the diagnosis of incompetence the Assig~
tant shall ordsr all records from the dlagnosmg source
(hospital or psychlatrlst) and examine them thoroughly to
determine whether the diagnosis of incompetence is in fact
sound and has been based on all of the available, relevant
data. The Assistant shall also thoroughly discuss the
diagnosis and the pSV(hlatI‘lSI, to determine whether this
diagnosis of incompetence is so sound that the Assistant
would be unable to defeat it by proper cross-examination
in court,

A
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If the Assistant is then certain that the court will
find the defendant incompetent, the question of
prognosis becomes paramount. The ability of a ' %ﬁ
a psychiatrist to determine whether a defendant's
incompetence is permanent or transient is highly
suspect. Since the psychiatrist's examination

will have been of short duration, and since that
examination was aimed at diagnosis, and no sus-
tained treatment program will have been imple-
mented it is a virtual certainty that no prognosis

can be accepted at this point as being valid. There-
fore, when a defendant has been found incompetent
the Assistant shall insist that the defendant be com-
mitted to Saint Elizabeths Hospital on an experimen-
tal treatment basis so that a valid prognosis can be
made. Once there has been an adequate and reason-
able time period in which to carry out a treatment
program (a year would appear to be a reasonable
time for such an experimental treatment program
for a defendant charged with a felony, three months
for misdemeanors), the court should make a finding

on the question of whether there is substantial pro- e
bability that the defendant will recover his compe-
tence in the foreseeable future. e

a. On the inquiry into competence, the possi-
bility of competence under medication should
be explored by the hospital and by inquiry by
the Assistant of the psychiatrist. If the
defendant would be competent under drugs,
we should be prepared to try him in that
condition. '

If, after the experimental treatment period, the

court will find that the defendant will not recover
his competence within the foreseeable future, the
Assistant shall contact Oscar Altshuler in Special

Proceedings for purposes of initiating civil com -

mitment proceedings under 21 D.C. Code, §§ 501
et seq.

If the defendant is civilly commltted the criminal
charges shall nevertheless be kept open, Assistants
should be aware that the court in Jackson clearly
indicated that it was not reaching the issue of the
possible propriety of dismissal of ¢riminal charges
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against an incompetent accused merely because

of his incompetence. See Slip op. at pp. 23-25.

Thus, we must strenuously resist any suggestion

by either the court or defense counsel that dismis-

sal of criminal charges would be appropriate merely ~
because the defendant is unlikely to regain competence.
There is clearly no authority in Jackson or in any

other Supreme Court or case in ‘rhls Jurlsdlctlon for
such a ruling.

Moreover, any motion by the defendant to dis-
miss for want of a speedy trial should be opposed on
the ground that the delay in the trial is attributable.
neither to the government nor even the court. In .
most misdemeanor cases, if the defendant remains w
incompetent for a year, then consideration should
be given to dismissal of the charges by our office.
For felony charges, a much larger period is appro-
priate, a period which depends pmmarlly on the
nature of the charge, i.e., first-degree murder as
contrasted with unauthorized use.

5. In cases in which an incompetent defendant is civilly
committed, it will be necessary to have periodic
examinations to determine competency as long as
the criminal charges remain open. Accordingly,
there should be an order entered in the criminal
case requiring a report from the hospital concurr-
ing the defendant's competency every six months.

?
A

6. In cases in which an incompeient defendant is not
civilly committed and therefore is released under
Jackson v, Indiana, the criminal charges are to be
kept open. An order should be entered in the
criminal case, however, requiring a periodic out-
patient examination by the Office of Forensic
Psychiatry every six months to determine whether
the defendant has regained competency and if not,
whether there has been a deterioration which would
make him dangerous and therefor civilly commit-
table.

DOJ-1974-07 -
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