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Thls xesearch represents the flrst 1arge»sca1e comprehen51Ve _
investigation of corporate violations of law.. The-enly previous study
of a somewhat similar nature was Edwin H. outherland's famed White .
Collar Crime, which was the: stu&y’of the violations of law by 70 o of

- the 200 largest U.S. non~financial corporatlons. Corporate crime - 1s,;

. of course white collar ' crime, but it is white collar “crime of a.

 particulax type. ‘Actually: it is organmzational crime that occurs 1n

. the context of extremely complex and varied sets of structured

relat1onsh;ps and inter-relationships between boards of dlrectors,_ A
executives, and _managers on the one hand and parent corporatlon, ‘
corporate divisions and sub51d1ar1es on the other

A Corporate Organlzat

* A corporatlon is a legal entlty that allows a bu31ness to use
the capital provided by individuals called shareholders or stock-~
‘holders. Typically, however, large corporations are management

- controlled by corporate executives and boards of directors; the-
stockholders have llttle influence over decisions. There are in the
United States some 2 million corporations; in terms of this research

_~ and the general concern about “corporations," however, they are s
' customarily regarded as the 500 to 1000 largest as Tisted in Fortune.'
.. The assets and sales of the largest corporate conglomerates often

 total billions of dollars, and their economic and political powers. are

' h enormous. = Total sales of many exceed the gross’ national product of.

~ most countrles., ‘Some of these corporate glants control wide areas

of the American economy. These large corporations have provided

- employment to millions of persons, and they have increased the wealth
~of the mation in many other’ ways, including payments of stock d1v1dends
' to millions., By their very size they are able to organize and

"~ centralize production and distribution and to develop a high degrée of

“concentrated specxallzatlon in spec1f1c areas. The capital resources
“+of the large corporatlons enable them to develop, adopt and- change
“technology on a massive scale. All this means that the high production
and financial returns that have resulted from modern technology and

b od

h',lndustrlal ‘expansion have removed 1arge numbers of the populatlon from -

the: pressures of phy31cal want.

Most 1arge corporattons are conglomerates, although all of them

:,have some leading lines of business each has acquired a variety of

other product lines through mergers. The movement toward mergers and
. subsequent mammoth size OFf corporations have resulted from several
_broad trends: a hedge against business fluctuation, the acquisition of

" reduction o \g0Sts. of starting a new product. line, enhancement of the.
jcorporatlon s smage of growth and extended enterprise and the presumed

. increases in cotporate profits. - About two-thirds of the manufacturing
. industries are hlghly concentrated, only a few firms controlling most . .
" of the. major manufaﬁturlng sector. Over the past flfty years aggregate

jconcentratlon has rlsén substantlally
S R Q

B - immediate oggltal and -assets, the acqulsltion.of new techniques, the .'»'?'5"




There 1s cons1derab1e ev1dence from oplnlon surveys that corporate
executives believe that unethical and illegal ‘practices are common. -
~ The socio-cultural environment within which many. modern Amerlcan
.. -7 corporations operate actually encourages unethical or criminal v
~ < . behavior. Lawbreaking can become a normative pattern wrthln certain_r
(' . corporations. The goals of a corporation and their role in it may
take precedence over the personal ethlcs of corporate executlves.,'

Corporatlons have tremendous power and 1nfluence on government,
‘fthls is not true of ordinary offenders. They exert power through
cabinet positions, through political influence on governmental
decisions and through their ability to block legislation or weaken
- the ability of government regulatory agenc1es to. enforce controls o
-‘j-affectlng them., S - D

h Aocomplex varlety of defenses are offered by corporatlons to
explaln their violations of law. These 1nc1ude '

- ;(1) All measures proposed constitute government 1nterference
e w1th the free enterprlse system

el T -?‘(2)'The ‘government is to blame because the addltlonal costs f’
S . of regulations and bureaucratlc procedures cut heav1ly
into proflts. o

- (3) The government is to blame because most of thelr regulatlons
.are 1ncomprehens1ble and too complicated. : S

- (4) The government is to blame because the thlngs belng
L regulated are. unrmportant. ‘ :

- (5) There is 11tt1e deliberate intent in corporatlon v1ola- o
- - tions; mest of them are simply errors of om1ss1on ‘rather -
lthan commlss1on, and many- are. mistakes. :

A (6)'Other concerns in the same line of business are V1olat1ng

. the law, and if government cannot prevent this situation’
- there is no’ reason why other ﬂorporatlons cannot also

“vbeneflt._

1a;<f?7" (7)) Although it is rrue, as in prlce rlxlng cages, for example,
R "~ that some corporate v1olat10ns may involve millions of -

- dollars, the damage is so diffused among a large nunher of
© consumers that 1nd1v1dually there is little loss :

'(8)fIf there is no 1ncrease in corporate proflts, a v1olatlon
‘is not wrong _ : .

(9 Vlolatlons are due to- economic nece331ty

:(1Q) The" corporatlon has changed it practlces and 1s no 1onger in
' v1olat10n._;,_ : L : L

Corporatlons an& Crrmlnal Behav1or >

i The very size and power concentratxon of such large corporations,
:,;partlcularly the conglomerates, raises a number of serious economic, .
- political and even ethical questions about them. What is increasingly
4_-debatab1e is whether or not the goods produced by the large- corpora- . -

- tions are necessarily of the highest possible quality and safety or: 1f S

.~ they have been put on the market at the lowest possible. prices. - - ¢ 'm,l

S Because many are v1rtua1 monopolles corporate pr1crng 1s orten not o




y :;, s

‘ ﬁbased on competltlon but actually constltutes “admlnrstered pviclng,"v
- that is, pricing decided by the coxrporation itself with limited
~regard to competitive factors. It has also been demonstrated that the”_-.,e 5

. ~'multinational corporations have exercised undue political influence in .
~relation both to domestic and forelgn governments. Their ethical
- standards have been questioned in many areas, among them the mis-

representations made in their costly advertlslng,'and there has been
concern about their v101atlons of law. _ v .

As these large corporatlons have grown rapldly in economic power -

“dnrlng the past fifty years or more their activities have increasingly

been regulated by a number of laws designed to control such 111ega1
acts as restraint of trade (pr1ce—fix1ng and monopoly) financial

'manlpulatlons mlsrepresentatlon in advertising, the issuance of fraud-

ilent securities, falsified income tax returns, unsafe work conditions,
_ the manufacture of unsafe foods and drugs, lllegal rebates and foreign
‘:,opayoffs, unfair labor practices, illegal political contributions, dis--

".crlmlnatory employment practlces, and environmental pollutlon.

Often bu31nesses, partlcularly large corporatlons,'complain that

. .most government regulatlons are largely unnecessary. One might- readily
- .agree with this complaint if assurances could be given that the basic
ingredient of strong ethical principles were guiding the conduct of
~corporate business. . There are many types of corporate ethical viola~
“tions, all of which are closely linked to corporate crime: mlsrepresen—,
~tation in advert1s1ng, deceptive packaging, the lack of social" ,
.~ responsibility in television programs and, particularly, commerclals,
- the sale of harmful and unsafe products, the sale of wirtually - .
- ‘worthless products, restrlctlng development and built-in obsolescence,
-polluting the environment, kickbacks and payoffs, unethical influences
~ .. on government, unethical competitlve ‘practices, personal gain for
-~ management, unethlcal treatment of workers, and the VLCtImlzatlon of

local communltles by corporatlons

Many corporate practlces formerly consrdered 31mp1y uneth1cal v

:have now become illegal and thus subject to punishment. They include -
. such practlces of tax evasion as false inventory values; unfair labor -

practices involving union rights; minimum wage regulations, specific

-working conditions, aild dvertime; violations of safety regulations

related to occupational safety and health; the f1x1ng of prices to -
stabilize them on the market and to~ e11m1nate competition; food and -
drug ‘law violations; air and water pollutiom that violate government ,

 standards; violation of regulations established to conserve energy,
- -submission of false information for the. sale of securltles, false
';‘ach tlslng, and 111ega1 rebates._-,‘ A

Costs of ordlnary crimes are usually estrmated prrmarlly in .

. financial terms and in the social costs of the fear they incite in

the general population; far more varied are the criteria used to

caleulate the costs of corporate crimes. Corporate crime costs run.
‘into billions of dollars. These costs involve not only large

financial losses but also 1n3ur1es and health hazards to workers and

" consumers. ' .They also include the incalculable costs of the damages
‘done to the physical environment and the great social costs of the

' erosion of the moral base of our society. They destroy public . . = o
“confidence in business and our capltallst system as:a whole, and they*l SR

~“inflict serious damages ‘on the corporatlons themselves and on. thelr -
"gcompetltors.,,LA : : S e .




;. The costs of Sp€lelc corporate crlmes are hlgh but they fa11 t0‘v'
g'touch the total losses that accrue from corporate crimes.  They do not
- cover losses due to sickness and even death that result from the :

- environmental pollution of the air and water and the sale of ‘unsafe.

food' and drugs, defective autos, tires, and appliances, and of haz—.

"~ “ardous clothlng and other products. ‘They also do not cover the
numerous disabilities:that result from injuries to plant workers,' ,
including contamination by chemicals that could have been used w1th

 more adequate safeguards, and the potentlally dangerous effects of

- work-related exposures that might result in malignancies, lung
diseases, nutritional problems, and even addiction to legal drugs and’
alcohol. .Nader claims that corporate crlme causes injuries to persons

“on a larger scale than do the so-called "street crimes.”" Far more

persons are killed through corporate criminal act1v1t1es than by
~ individual criminal hom1c1des, even if death 1s an 1nd1rect result
the person still dled ,

A

Corporatlons under the law are regarded as persons. ’ The B
vbrldge between the acts of individuals and an entity such as a
. corporation has been developed in part because many of the acts of
~ corporations are acts that could be done by individuals such as
fproduc1ng injurious goods, polluting the environment, bribery or
- engaging-in tax frauds Corporate crime is dlstlngulshed from .
- ordinary or lower socio-economic crime in two respects: the nature
of the violation and the fact that administrative and civil law
are more likely to-be usedas punlshment than the criminal law
Because of their more recent origin and the considerations of :
 legislative power that both white collar and corporate bodies possess*
 they are far less likely to be punished under the criminal law; in .
.other cases the statute may provide for alternative sanctions such as.
‘civil and administrative actions. ‘A corporation, moreover, cannot be
 imprisoned; only its executives can. Serious corporate v1olatlons of
law are often handled under civil or administrative law rather than
criminal law because limited government enforcement staffs often
. dictates that injunctions, warnings or consent agreements. be used
. .rather than prolonged c1v11 or criminal litigation. From a research -
~point of view, therefore, corporate crime 1nc1udes any act punished
by -the state regardless of’whether 1t is punlshed under admlnlstratlve,
c1v11 or cr1m1na1 law. . , e

o “In the research study of corporate crlme whlch is the maln
/subgect ‘of this report, howevér, the ‘wide range of seriousness of
‘corporate violations: has been recognxzed Consequently violations’
.. were ranked as serious, moderate and minor and much of the analyses
'_»reflect this. dlstlnctlon ‘Reporting, such as paperwork, violations -
‘and similar violations of administrative law were generally considered
.. -.minor v1olat10ns,’other ‘types of violations of administrative law were
i~,cons1dered serious or moderate, depending on the nature of the viola- =~
. tion.  .On the other hand, when considering enforcement actions no such
l;ndlstlnctlon was. generally made as to seriousness because, for example,
' a warning letter, an administrative consent agreement or a court-‘
- " imposed consent - order may acrually have rnvolved a serlous or"
_,_moderate v1olatlon . o o N o

v
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. C. The Regulatory Agencles

Corporate crime is contrelled by a varlety of federa] regulatory

- agencies, each of which has been delegated its authorlty to regulate

- and police given areas of Congress. Such agencies have rule-making
powers delegated by Congress; otherwise Congress would be faced with -
‘the enormous task of legislating thousands of additional laws. In
‘addition, many such laws would be so controversial that any enactmerit

 would either be virtually impossible or very time-consuming. The factf.f_<~~~
“that the statute creates the regulatory agency and theoretically gives

it authority to do something does not mean that the instruments will

~actually be used effectlvely - Limited budget and manpower considera- -

tions, the: 1ega1 and economic power of the corporations, the = -

-difficulty in securing corporate records, the relative lack of agencyi»5i

“coordination and the consequences of tno drastic of action on the
econaomy and the publtc set lxmltatlons on what an agency can do in -
,enforcement ' o : t :

State agen01es take only llmlted enforcement actlon agalnst

large corporations, as compared to smaller ones. The reasons for thlsﬁ.7

~arer (1) The responsibility for ‘the large corporatlons, whose opera- .
tions are enerally interstate in nature, is-largely left to federal
agencﬁus, 2) The intercorporate structure cf the parent corporatlon,
its divisions and subs1dlar1es, some wholly ‘and some partlally owned,
makes state prosecution difficult; (3) Large corporations are more .
.careful to comply with the law, and their violations are not as: fla—

- grant, in general, as those of the smaller corporations; (4) Large

. corporations have more and better informed ‘attorneys than the small

- ~ones; large staffs of attorneys are available to defend the corpora- g]
~ tion both from within its own offices and through local legal counsel;

-+ and large sums of money are available for legal defense; {5) Large

. woorporatlons are sensitive to public opinion and their public rela-
~ tions image; (6) Most states have inadequate staffs of legal and

technical experts to develop and handle- prosecutlons, as is more: leely”

111n the case of federal agencies; (7) Large corporatlons have funds
“available to settle cases readily and easily; this is not necessarily -

the case with the small corporations; (8) Large corporations frequentlygt
- threaten a state to close down their operations or to move: outsmde the L

- state if the remedial actions are thought to be too.costly; and
A(Q) Federal preemption, “which means . that federal laws take preceden
over stmllar state laws ' O

}fDF The Researoh.ﬂtudy of Corporate Vlolatlonszlf57

’ Thls study has 1nvestlgated the extent and nature of corporate B
-111ega1 activitieg, the data being examlned,ln terms of the corp0fate

 7v<structure and the economic setting in which the violations occur.

It has concentrated on an emp1r1ca1 1nvest1gation of the 582 largest PT

. publicly owned corporations in the United States in these areas: 477

a'manufacturlng,,18 wholesale, 66 retail, and 21 service. Thekmajor

Afocus has been on manufacturlng enterprlses, corporatlons 1n banklng,_jfji'

The study has been supported by a grant of $247 839 frcm LEAA for
~period: of 22 months. Prevmously, two pilot: research grants were -
glven by the Unlver31ty of Wiscon51n Research Commlttee




o rderived from a varlety of product lines. Although these’ corporatlonS‘
. .- may have a "main line" of business, they derive significant portlons
L of thelr 1ncome from activ1t1es remote F”om thelr’central product

"-;foften have many subsidiaries in several product lines., In.attemptlng

;:insurance transportatlon communlcatlon,'and ut111t1es belng S e o
. excluded.  The annual sales (1975) for the corporations studied ranged '
from $300 million to more than $45 billion, with an average sales.
volume of. $1.7 billion for the parent flrms Data cover all enforce-

3poment actions obtainable, actions initiated or imposed by 24 federal

- agencies durlng 1975 and 1976. This reveals for the first time the -
‘wide range of the ‘types of corporate violations, as well as actions
initiated and imposed by government agencies. Predictions of viola-
“tions were attempted through analyses of data in terms of corporate
structure and finance that were then used to compare with firm and

industry-level data.  Actions' against parent corporations were

compared with 101 1arge subszdiarles, Whose 1976 sales ranged from’
$300 mllllon to $7 8 bllllon . ; ,

Jl;h Sources of data Thls study has used four main ‘sources of

o

f'data, although even they have not provided- complete information on . -

- -all corporate violations and enforcement actions. - Each source has
certain limitations. The findings probably represent at least a one-‘-
rthlrd undercount of actqal government actlons agalnst corporatlons

(1) Data obtalned d1rect1y from federal agencres on enforcement o
‘actions taken agalnst the. corporatlons in the sample.

(2) Law Service Reports: (principally those of Commezce: Clearlng—'

- house and the Bureau of .National Affairs) which give decisions:
- involving corporation cases in such areas as antltrust, con-* R
- sumer product safety, and environmental pollutlon : e

N (3).Annea}>corporatlon flnanclal reports (Forms 10-K)- prepared
.. for the SEC, which include a sectlon on legal proceedlngs
}1n1t1ated agalnst the flrms

'“(4);A computer print-out of abstracts of enforcement proceedlngs
. involving corporations that have been reported in The New

_ - York Times, The Wall Street Journal and the leadlng trade
"“.f;JournaIs S E

2. Research problems v Research in the area of corporate crrme_,‘“ S

}*5,presents many difficulties not generally encountered in research on
. either ordinary or white collar crime that involves occupations such

- as ‘various small businesses,- doctors, lawyers, ete. It involves issues

" such as corporate’ organlzatlonal structure and complex1ty, problems of - -

~ data collection and analysis, the wide diversity of sanctionms, and thesf
‘problems of ranklng the serlousness of the v1olatlons : . :

Corporate crime occurs W1th1n an extremely complex organrza- v '
! t1ona1 structure.  This" complexmty provides methodological challenges ==~
to the quantitative researcher interested in the structural and economlc.-
. correlates of corporate crime. Product diversification provides a good
. example of such problems. Many corporations are huge conglomerates
with annual sales often totallng billions of dollars and which are"

Corporate subsmdlarles pose spec1a1 problems ’ Large corporatlons f

E”to comprle the v101at10n record of corporatlons 1dea11y one ‘would

2L
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'*'1nclude all V1olat10ns of a11 the sub51d1aries Thls is not practlcal

in.a study the size of the one undertaken here, partlcularly since’

~ violations of subsidiaries are often not reported with the name of the
_Parent corporation. ‘Consequently, in this study, it was decided to .
" focus on those wholly owned subsidiaries with annual sales of at least

$300 million. Furthermore, data are not. readlly avallable for curpo-vf>

*_rate crlme studles

Research that 1nvolves the enforcement actrvmtles of numerous_3

" agenc1es necessitates broad knowledge of the mnature of, and the

- -differences between, an extremely ‘wide range of p0331b1e enforcement
~actions.  In analy21ng the data about violations complicated problems
Care encountered in making comparisons and ranking relative serlous-f»
“ness. No precedents have been established, which necessitated

establlshlng guidelines for the rankings. The coding of corporate

violations and enforcement actions are immeasurably more complex than .-

those for ordinary criminal offenses. Moreover, no preeedents have

been established for coding procedures, and it was necessary in thls‘h», |

research to work out more than- 450 dlfferent codes for corporate

f~v1olatlons and sanctlons

Due to the complexrty of the V1olat10ns, enforcement actlons, and

;athe great amount of economic data involved, extremely complex computerp..;_

programming is involved in the data analyses, and these problems are

further compllcated when attempts are- made to predlct corporate

v1olatlons w1th economic data

Before one con31ders any flndlngs from a study of corporate

"'.v1olat10ns it is essential that one recognize the s1gn1f1cance of the. -
-small frequencies of corporate cases and why they must be evaluated

differently from statistics on ordlnary crimes such as assault,

- larceny, or burglary. A single case of corporate law vrolatlon may o
involve millions and even billions of dollars of losses. The 1n3ur1es S
. caused by product defects or impure’ or dangerous drugs can 1nvolve-. o
- thousands' of persons: in a s1ng1e case. For example, in one case, the
. electrical price- fixing conspiracy of. the. 1960s, losses amounted to -
~“.over $2 billion, a sum far greater than the total. losses from the 3.
- million. hurglarles in any given year. At the same time, the: average

loss from a larceny-theft is $165 and from a burglary $422, and the

.. -persons who commit these offenses may receive sentences of as much RS
‘as. five to ten years, or even longer. TFor ‘the crimes committed by thejgg SR
" large corporatlons the sole: punlshment often con51sts of Warnlngs, e

fconsent orders, or comparatlvely small flnes.bf..; R :

iE Enforcement Actlon Inltlated

The world of the glant corporatrons does not necessarily requlre

- illegal behavior in order to compete successtully. The fact that 40
- .- percent of the corporationg in tllS study did not have a lepal actlon
‘instituted aiainst- them during a two-yvear period by 24 federal.
agencies attests to this conclusion. On. the other hand, more than 60
. percent had at least one enforcement action initiated against ‘them

. in the period.  An average of 4.8 actions were taken agalnst the 300
. parent manufacturlng corporatlons that violated the law at*least

. once. Moreover a’ 31ng1e instance of illegal corporate behaviorn ‘
.~ unlike "garden variety" crime, often involves mlllions of dollars and
"-y'_can affect the llves of tbousands of c1tlzens Thls study found that

/,’ .




,ffalmost one-half of the parent manufacturlng corporatlons had ‘one. or
“more serious ox moderate v1olat10n,.and these flrms had an: average of

"3f~-3 l such V1olatlons el :,,-7 SRS ER LU e

. The study found that more than 40 percent of ‘the. manufacturlng
‘*corporatlons engaged in repeated violations. About one-fourth had

1173two or more serious or moderate violations. Further, 83 firms (17. 4
percent) had 5 or more violations; 32 corporatlons (6 7. percent) had .

’]15 or more serious or moderate- v101atlon“ One parent corporatlon had
d62 actlons 1n1t1ated agalnst it. : : o

_ _ Over three fourths of a11 actlons Were in the manufacturlng,
,ﬁenv1ronmenta1 and labor areas of violation.: About one- fourth of the

hV”corporatlons violated these regulatlons*at least once. Illegal

 corporate behavior was found least often in the. financial and trade

‘uvareas but even ‘here 5 to-lO percent of the corporatlons did vrolatee -

i Large corporatlons had a. greater proportlon of the v1olatlons
:~_than their share in the sample would indicate. -Over 70 percent of

~.’the dctions were against them but they made up less than one-half.
- ‘of all corporations; and they had more-than two-thirds of all serious

“or moderate violations.  Each large parent ‘manufacturing corporation -
. averaged 5.1 violations and 3.0 serious or moderate V1olatlons.u
~ - They most often: v1olate env1ronmental and manufacturlng related
'regulatlons o . . , .

e The motor vehlcle drug and orl reflnzng 1ndustries accounted
-“;for almost. one-half of all violations, -and 4 out of every 10 serious
or moderate violations. - About 90 percent: of the firms in these

- industries violated the 1aw at least once, and 80 percent had one orﬂ;}é'”v

~;more serlous or moderate v1olatlon

thtle dlfference was found between parent aﬁd subs1dlary

- -corporatlons in the distribution of their initiated actions. Vlolaf.*vf

. tion type and seriousness of violation were. sllghtlv related to -~ -
primary industry type and size of corporation; violatlon type was

,igfgmoderately associated with seriousness. The nature of the assoc1a—7fﬂ:§;g“
. tional measures used does not allow confrdent statements to be made
o as to pred ctlon of v1olat10ns ' - 4 :

RS Enforcement Actlons Completed

. OVer 60 percent of the corporatlons in thls study had at least .
~one enforcement action completed against them in ‘1975 and 1976 -The
-average for those with one or more was 4.2 actions. . There were twice.
.as many warnings used as. compared to any other sanction type, with .

'5Q,an average of 3.6 warnings for those corporatlons with: at 1east ‘one.

¢ Monetary penaltles and orders were used many times more often than

M}g,.lngunctlons and, ‘generally, corporations were not. ‘subjected to the PR
-+ full: force: of the legally -possible 'sanctions when they violated the TS

‘law. - Corporate -actions that directly harm the economy were more

dh*fllkely to receive the greater penalties, while those affecting consumer7h7lfﬁ
4;jﬁproduct quality were responded to with the least|severe sanctions. AR
Although over 85 percent of ‘all ‘sanctions were admlnlstratlve in

' nature, those harmlng the economy‘were most 11ke1y to. recelve nrrminal jtt;'

'ng,penaltles.tl,p“




e Large eorporatlons received more- sanctions than thelr proportlonl,,ﬂﬁf
- .in the sample would indicate. . They had about 70 percent of all . .

. sanctions, and tended to be assessed a: monetary penalty. Small and e
y_'tt_medummflrmstended to more often recerve warnlngs and orders 5,” - "Lv;{_g;

| o ‘The oil’ reflnlng, motor vehicle and drug 1ndustr1es accounted

. ,for ~approximately 4 out of every 10 sanctions for all cases and. for S
E,;j» ~serious and moderate cases. They had 3 times more actions than their
. .size in the’ sample 1nd1cates, and they had 2.7 tlmes ‘more actlons for.r’
: a serlous and mode ate cases. S U N e v

| . ,

, Each type of v1olatlon has a typlcal sanctlon type assoclated R
'Wlth it, with level of - enforcement strongly related to seriousness of
".v1olatlon and violation type.. The court or agerity nature of the .
‘enfore¢ing institution was slightly related to sanction type, and
- moderately related to whether an- order had a retroactive or future
- effect: - Generally, orders by admlnlstratlve agencles tend to be
“,future in effect and court orders show no. preference L

o The average tlme to complete 2 case was 6 7. months ClVll casesh,f;_gcf
,”,took the longest (two and one-half years) and admlnlstratlve cases ; St
. took about 4 months. oerlous cases took approxlmately 1. year and
B mlnor cases about'l month e R R ,

R Monetary penaltres, although at tlmes extremely large, tend to
< . be.in the $1000 range. -~ Less than 1 percent were over $1 mllllbn,}sz,
- while over 80 percent were for $5000 or less. When those for $5000
- or less were' removed from. cons1deratlon, there‘were still only - g
.~ about one-fifth that were over $100,000.. Because of the fact that'
“large. corporatlons are more often assessed a monetary penalty for RN
.their minor violations, there is a general negative relatlonsth;._fagi“”
H'between corporate 51ze and. amount of monetary penalty

s "'z;‘;;fwﬁffﬂ
. ' Corporatlons were most llkely to consent to a’ future/effect : O
- court order and to a retroactive administrative order. ;tonsent RIS
,'[agreements were more. llkely than unilateral orders to have a- retro-“}_ﬁ
-active effect. - Of the consent agréements, admlnlstratlve agencies' '.g
.- - tended to use future effect sanctlons, and courts/génerally dld not
'ﬂ;eiwshOW'a preference . : L N - _ I

In terms of repeated sanctlons w1th1n a two year period more
’ . w'than one-third of the parent corporations and more than two- flfths j
oo of the parent ‘manufacturing corporations had two or more enforcement
'~ actions completed against them. - About one-fourth ‘had two or more :‘;»,
)- .- for serious or moderate violatioms. Morgover, one out of every 51x,, Vo
o orporatlons had 5 or more sanctions imposed, and one out of every 13
} :;{had D or more sanctlons in serlous or moderate cases. ; -

f*ﬁ“*‘Corporate*Execi‘ives

- In many ways the ethlcal and legal prdEIéms of ~&- corooratlon
[vyy{fzresult from the modern- corporate structure that separates. ownershlp”
.. from management. The typloal ‘corporation-is a multi-unit. enterprlse
~ “administered by a group of salaried and tOp managers with the board
- of directors exercising little direct power other -than to’ dismiss
'lmanagement in general management recommendatlons are rubber stamped
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fvy7Corporate managers bave cons1derab1e autonomy, therefore over
“decisions regarding production, investment, prlclng and. marketlng

T as long as profits result from their de0151ons., ‘For these duties

if?_executives

' executives are rewarded with salary increages, bonuses, premotlons
- and perks; they are penalized by'demotlon or dlsm1ssa1 Badly
performing firms are‘more 11ke1y to dlsmlws thelr corporate ‘

e Legal dlfflcultles are encountered in the crlmlnal prcsecutlon
'Lof executlves ‘First of all, it is not.easy to specify legal -

'erespon31b111ty due to the . drv1s1on of tasks within a corporatzonoand R

criminal liability cannot be determined without solid proof of
“actual knowledge of the violation.: Seeendfeccrpurate violations are

‘usually far more complex ‘than' conventional .crimes. Antitrust v1o1a~:fvpi¥*f

- . tions, for example, generally necessitate high- order economic
. statistical data; as well as proof of a written or unwrittew con-

~ spiracy awong individuals. . Third, the effects of the violation are't'f”

ofextremely diffuse in nature, such as antltrust consp;raC1es pollu-
tmonﬂand substandard foods or drugs, B S

The government s response to 0orpcmate'V1olatlons cannot be

'>ﬁ compared to_its-response to ordlnary'erlme;~ Gemerally penalties

“committed, . as compared to the penalties imposed on ordimary

~~imposed on ‘top corporate management are quite lenient, partlcularly |
~if one looks at them in reélation 'to the gravity of the offenses .

p”offenders Few members of corporate management ever go to prlson even
if convicted; generally “they are . placed on probation. If they do_.go -

.- to prison, it is almost always ‘for a very short perlod of time.: In -

"”fgfvmcted of prlce con5p1rac1es ‘and . income’ tax

this study, for example cf. the! 56 federally conviéted executives. of
~all 683 corporations, 62.5 percent received probation, 21.4 percent
had their sentences suspended and 28.6 percent were incarcerated.

Almost all (96.4 percent) had a. cr1m1na1 fine jmposed. Those" con~';s,4'gﬁy'J

Iations ‘were most

- frequently given more severe sentences. The average prison’ ‘sentence

 for all those convicted, whether or not they went to prison and SN
" regardless of the offense averaged 2.8 daye._ There were ‘10° OfflGGTS'ff

“ﬁp,swho had thelr prlson sentences suspended

A total of 16 offlcers of 582 corporatlons were sentenced to a
total of 597 days imprisomment (not suspended. ‘sentences); 360

.”_days (60.6_ percent) were’ aecounted for by two officers who recelved"

/

six months edch in one case:
received a 60 day sentence;: another was sentenced to. 45 days, ‘and

Of -the remaining 234 days, one Offlcers'j.;

another received 30 days:. - The average for all imprisoned execut vességjf

" was 37.1 days; excluding the two six-month sentences the remaining RS
- 14 averaged 16.7 days; and excluding the 60, 45 and 30 day sentencesﬁ_jg -

'dfjthe remalnlné eleven: averaged 9.0 days. The 14 executives who

- received 60 days or less were ‘all involwved in the folding carton «777d

p;?bprlce-flxrng ‘conspiracy. .The other case involved tax fraud.  The i
'ﬂ'sent'nces were. often suspended after ‘sonme parts of them were serVed,lg“

Problems of modest sentence folloW1ng cr1m1na1 conV1ct10n of

ﬂacorporate executives may lie with the statutes and the judges, but L
‘there-are other difficulties in securing a prison sentence. Bu31ness—ff.‘

" men may have sought legal advice as to how to circumvent the law

f?;eVen before they committed. the.offense, and this advice may be c1ted ‘ -
'b,'as ev1dence of good falth 1n avoldlng any v1olatlon of 1aw. Bn31ness-f v3jfi




»
-

T»p.men defendants in crrmlnal oases also hlre lawvers known for thelr e
,U;iskllls in defending their:cliernts; presentlnv arguments about the ;jc3_;.f,;7
"~ ‘health problem of the ciient, his previous clear record, and the. ~ -~ . ;-

~ ‘warrant a light sentence. - These legal- experts ‘are able to crte/many

"been punished for it. Skilled corporate ‘counsel seek, furthermore,

_other offenses, plea bargalnlng by a corporation in a violation: may

' MH Predlctlng Corporate Vlolatl

- mlxed flndlngs in terms of the orlglnal hype*hnsesw -While the.

. ~.£or others, and prove irrelevant .te violationsg in many cases. Some-

fffuenV1ronment«
. '8econd, the v
'»st111 relatlvely broad types"ln addrtlon; the 11dependenc measures |

OIS L T T R S

unlikely event of his becomlng “a recidivist, all of whlch should: fi','t]f:

precedents where a bu31nessman .charged with similar behavior had not -

to restrict the evidence’ presented in ceurt in an. attempt to coneexi

in fact, be used to avoid naming individual- members ‘of corporate -
management so that - tney=w111 not even be tried. Due“to the nroblems
_entailed in the lmp, itlon of a prison sentence on prestlglouQ

- corporate executives, ‘some Judges have rasorted to rmp031ng,sentences i
- of the- performance by them of socially useful aﬂtr-rtles{ a’pr‘v1lége 'T'-'
rarely extendeé to ordlnary offenders._ L =;, SR

No pattern seems to have evolved from whar happens to corporate
executlves after they have been charged with seriocus. law vroratlons
-or_have been convicted of ‘them. In general, ‘however, most of them
‘are ‘allowed to retain lucrative" ‘retirement beneflts whlle ‘others "
may have thelr salaries reduced temporarily. Some are kept in the
firm for some time, or at least until the.case is finally resolved, e
largely for public relations purposes, - An ordinary criminal offender e
{s almost never retdined in his p031t.on after he has been found e
gurlty or even giarged with an offense.  One year after twenty- one: ok

“cexporate executives were fined or sent to prison for: ':?ﬁagriiregal -
campaign contributions in 1973-1974, for example, tWelve still ’-ws*;'
remained iri~their- pre-conV1ctlonfcor;orate p031t10ns,/f1ve'had :
resigned or retir d _two were serving as consultants, aud two. had
been dlscharged ;,m;-je. e B , T

,;‘f';”" e e L AR

The varlous analyses of flnanclal and economic factors produced

- financial results have produced some contradictions,- financial strarn‘*

lead;ng to increased violations teceives géfieral --'if not com:.” B RS
plete ~- support especially for the measures of frve*year trends in- S E
performance The ‘measures of firm and 1nduetry structure variously- - .
~act as. predicted for some violation types, ‘contradict: the hypothesesl,ﬂ

f_characterlstlcs of redustrles -~ apart from individual firm. character--;
istics -~ may he-related to normative patterns ‘of behavior which. are:

d’“smgnlficant/rnAthe study and analysis of corporate lllegalltles,

More intritate analyses of these data might help to explain the ,,.='~ '

{

1nterre ationships between the: various' 1ndependent varlables,vand

E berween these/anéaoffense measures.hﬂ

The results 1ndicate'rhat except for menufacturlng V1olatlons,_;pp;,;‘,ﬁ

J.ufthe measures of firm and industry characteristics were not strong

‘a_predlctors of corporate ‘violations. 'This was not an unexpected e.._;:‘va:
~ . result. Flearly somethlng"else ‘has ‘to be added. A more satlsfactory O
. hypothesis is :that. economic factors operate 1arpe1y in-a- corporate~v

1"

that is conducive to umethical and lllegal practices. =
ation'measures, ‘even 'wher’ specified ‘as ‘to types, are




_e,;:j;are deflned 4t the firm | ndblndustry 1evels, rathel_than at the-;l
Av””L{FIOduCt 11ne level Whe“féthey maY‘Well havevmore predlctlve power

“‘Lgl Antltrust VLolations

Lo Antltrust pollcy and enforcemenr are currently experlenCLng a B
;.jfiperlod ‘of difficult challenges and new. opportunetles* Recent’ 1egls-'«'-j
- lation-has Lﬁcreased the penalties available. to- enforcement: off1c1als,‘ ;'_i
sand regula tory agencies. are. beginning to tankle ‘the hard problems of. ' =
‘1ncrea81ag concentration in the economy. -Historically, antitrust has R

ko falledffo stem. growing firf market power in many industries, with ™ - . .
= pthe/result that prices are: often relatlvely free from the d1$¢1p11ne o ‘
Sl oF'competltlve'forces. “Also, there have been no lndlcatlonsfthat : .
- _~such blatént criminal offerises as price-fixing are on the decllne.,s,gkﬁ=n-4
|

{

” The next decade will be critical for antitrust enforcement. First, = -~ -
,vthe federal govermment's inclination and’ ability to successfully SRR
. implement the more stringent enforcemeat penalties available will be”_~% L
determined, as-will =~ hopefully -- their deterrent: effect The . a7
results of this stuﬂy indicate thet as of the end of 1976, sanctlons_'f_ o
1mpof fagalnot responsible .corporate OfflClals remained relatzvely jjg3jj‘1
“minox. More*xecent Department:’ of Justlce data indicate a trend. . ;f;'a
K toward ‘the issuing of harsher. penalfles However, it is too earl y BOERE
“to predict what effects the more serious. sanctions. available will®
“have on the attitudes of judges and. Jjuries-toward" their use, and . ...
toward criteria for proof: Second,. the outeome of«recent government."
connern wirh‘such*struetural condltlons ‘as shared mordpoly is- yet
~New legislation may be needed to contrsl growing
conrentratlon aad_problems such as parallel pr1c1ng and excessive. ’.e
prcflts In any event, the burden on antittrust-emforcement will in
~all’ prdﬁévrllty’only increase. . The future structure and operatlon
. of the American ‘economy will be heav1ly 1nflueneedﬁby e di

and tenor of antltrust pollcy e e e =

iﬂ;CQrporate Illegal Payments

-.Nothlng ‘has so tarnlshed *he 1mage of corporatlons Wlthln ree ente'
‘years as has ‘the public reyelation of the widespread violations of
law in the form of corporate- illegal payments to attain certain-

: corporate objectives. -For the most part, these exposures developed
“from the Watergate investigations of the 1970s. ' The_federal govern-
- ments' SEC:-disclosure drive on questionable domestlc"and,forelgn o
payments vevealed that up until 1978 at least $1 billion had been .~
pald illegally by many of the Fortune 500 largest. industrial- corpoca-:rf
‘tions. - These payments have included kickbacks, foreign payoffs and =
illegal political" contrlbutlons._ Kickbacks .and foreign: pavcffs have
_had a long history in a-wide variety of. flelds,ecorpern e contrlbu--, S

“tions to political flgures ‘have been a“ long—estab] yractice, but -« "

',;only recfntly have certain contributions become 11Legal A11 of them”
an cticed for the purpose[of influencing cerporateedbjectlves' to:

f;obtalnwadvanA“g,‘ ,*ﬁfcompetltors, to avoxd’harrassment, and elther o

'Examlned togetherf* ,:ge-paym"gﬁware forms of brlbery, elther
for the purpose‘of selling a commeuity of ‘influencing decisions. - .
Forelgn payoffs for example, _represent another form of kickbacks;"*

they are paid: government oJflnlals to influence certain dec1s1ons, R
’n’lly by these same off1c1als,_to purchase a spec1f1c corporat;on s SRR




,f‘commodlty rather than that' of a cémpetrtorf This. is similar. to = -

.. domestic kickbacks, but_hefé the purchasing agents: of - the bus iness - -
.. concern, generally’pr vate, make: deczslons for the corporation, = o - s
*QPolltlcal contrrbutlons to a spec fic party serve s1m11ar purposes;;,‘u- prr

g The 1974 SEC 1nvest1gatlon of‘forelgn payoffs dlscovered that a- YL-Q
p”large number of corporate financial recorderA.eveen falsified in®
~grder. to ‘hide thejsource of corporate funds, along with the disburse- -

- - 7ment. of "slush funds" not handled in the. normal financial account—‘ e
G E abllltj system. These practices reflectad on the honesty . and el T
- reliability of corporate aceounting and thus - ‘represented threats 17 RARNEIT
S the system of. full disclosure of information which the securities ;,~v»' e
1aﬁs were. des1gned to insure .in order. to protect public’ 1nvestors R
”&e primary interest of such’ dlsclosure is to guarantee that . E "w;ff~
_investors and stockholders receive accurate ‘information on Whlch to.
-make informed investment decisions, to assegs the effectiveness of L
- managemernt, and to make. sure that- certaln correctlve measures are 4535¢<pi -
_taken by management to curb' any’ improper practices. - In ‘the past five = -
" years much. puollc1ty has been given to the role of gsome accountants =~
- and auditors”in the direct of indirect concealment of corporate crime
partlcularly klckba k'wfioreign payoffs and 1llegar polltlcal contrlfjf,,
butlons L :.*f; b . . et

Ll . _’ : o -_/;'->

» fi?;}K{: bontrolllng cOrporate Crlme |

?>asexf twu*th* ds of large
. —th f them many times:. - .Berious
f?and moderate v1olat10ns were eycen31ve These yaolatlons aré¢ more .
- likely to occur in some type& of industries than in others. ‘These . = .=
- _conclusions are supported By data<from other;studles, Law Serv1ce BN

L Report37-eovernmant repgrts, congress1ona7¥7*ar1ngs, and by numerousvf
-news articles appedring. in- ‘Thé Wall Street Journal and in various e
trade Journais.. ‘The measures to deal’ w1th corporate. crrme, however,;*].‘_‘_,
~are quite dlstlnct from measures used ror ordlnary or even: whlte ;:cjg_ R
collar crrme 'a __,vf~;m,“.‘,.,, R :ﬁ—m o IR
‘ , The control of corporate ‘crime can follow three approaches

It ‘can be ‘examined ermg of changlng corporate attitudes ox ..
_structures, it can be viewed as requ;ring ‘the strong 1nterventlon,of PR
'the,polltraal state through’ ferced changes in corporate- structure and - -
ffective legal measures to detex.or punlsh or'lt can be seen as e
eeding effective consumer and public pressures The first. approach G
rcam’lmply the. deveiopment of stronger business. ethlcs-and ‘corporate’
organlzatlon reformé. - Government control of coxporations, on the .
otther hand, can Mean federal corporate chartering, degoncentration
5;? ; amd,dlvestlture larger ‘@nd ‘more;effective enforcement staffs, more .
o ”jv severe penaltles ‘the wider use of pub11c1t" ds a sanction, and as’
f;ﬁfr ~a‘last resort,. natlonallzatlon.a Third, consumer pressures can. be L
- exerted through selective: buying, consumer boycotts, ‘and the" establlsa— e
ment of large” cohsumer ‘cooperatives.’ Along with all these poss1ble R
méasures. there ‘is the. obv1ous need for 1mproved 1nformatlon on ..o i
;:corporate crrme.vﬁr- L : e i AT B

el

. 1 Development of strongﬁfibus1ness ethlcs.. Many corporate '
:practlces Iormerly considereq simply- unethlcal have now become . ..
lllegal and thus subJect ta punlshment They 1nclude such practlces S

VR




- in television programs and, particularly, commercials; the sale of
“harmful and unsafe products, the sale of virtually worthless products;
~restricting development and buiit-in obsolescence; polluting the

;dament unethlcal competitive practices; personal gain for management-ft_ L
v'unethlcal treatment of workers; and che vietimization of local "1'1-wv,',*
~communities where plants are located for the benefit of the corpora-4 R

'ﬁjcomplaln that most government reguiations are largely unnecessary.

' One could agree readily with this tomplaint if assurances could be e

" given that the basic ingredient of strong ethlcal practlces guided -
;the conduct of corporate busxnese"' : . Sl '

'j.development of government regulations, with its -concommitant legal

~ force, to straighten out unechinal practices and the lack of social "~
‘responsibility among large corporations. Both management - itself and

_ the schools of business adwinistration. must show more concern with the L

 issue of ethical standards of business conduct. ' The inculcation: of ’

,:fcorporate realm, whethe; management or: boards of directors, must -
‘recognize that the very nature of laws that regulate. antltrust

. ~pollution, unfair labor practices, product safety, occupatlonal

“'health end safety, taxes, and other areas represent a compelllng

must come first from the individual corporation and second from =~
-~ - corporate business codes and more effectlve trade assoc1at10ns and -
~ﬁ?related organlzatlonu S .

~ o of corporate vielatious are skeptical of how successful legal means

" cen be in aCh1€V¢1@ corporate compliance; t+= nature of the avall-_-»
-able legal means makes deterrence largely ineffective against’ the

- corporations. These experts feel that remedial actions such as

-, onetary payments. or fines do not seriously hu¥t a large corpora~

. tion and that xmprlqonment the traditional method of controlllng

- human behavior, is 1m@0831b1e except for some corporation offlcers.__ R
V_vThe entlre regulatory proceas is too complex to ‘be successfu] Qﬁvj S o

d“be some" type of corporate’ organlzatlonal reform that would more -
_5effect1vely prevent vislations. This includes, primarily, ‘a more -
f;effectlve role for the boara of dlrectors and the app01ntment of

of tax eva51on as faLee lnventory values, unfalr labor practlces

. involving union rlghts,'mlnlmum'wage regulations, specific worklngi:
. conditions, and overtime; violations of- safety regulatlons related:
 to occupation safety and ‘health; the. fixing of prices to stabilize

them on the market and to ellmlnate competition; food and drug law ‘
violations; air and water pollution that violate government standards;

~violation of regulations establishsd to conserve energy; submission

of false information for the sale oi securltles, false advert131ng,
and Lllegal rebates ' . o .

' Many types of ethlcal v1olatlons'ex1et today in bus1ness, all

of them closely linked to corporate crime: misrepresentation in

advertising; deceptive packaglug, the lack of social responsibility
environment; kickbacks and payoffs,vunethlcal 1nfluences on govern-

tion. Businesses, and partlcularly 1arge ‘corporations, commonly - t;_ar B
:y In the long run - rellance cannot be plated exclu51vely on the -

ethical principles forms the very basis of all crime preventlon and =
control, whether ovdinary, white collar or corporate. ' Persons- 1n,the » [

force for compliznce. The development of stronger business ethice f,'f"“fnw

Corporate organrzatlonal reform Some experts in the area*'

T N S A ey Iy

If such a p051tlon 1s adopted the maJor a.ternatrve appears to ff-*




" chartered and consequently subject to the control provisions of such
a charter ‘Corporations are chartered under the laws of the various

- have been 1ncorporated in the small state of Delaware where the laws

,as well as the will to use them. 1t is obviocus that sinece the states

;-charterlng - Specifically, federal chartering, it is maintained, wouldh,

and wider disclosure. It would also make possible more effective.

7":pub11c dlrectors by government If thls is done the board °f

directors would be responsible not only for the corporate f1nanc1al

~position and stockholder dividends but also for the. publlt interest, RN
 which would 1nc1ude preventing 111ega1 act1v1t1es to 1ncrease proflts.v_ Sl

3. Corporate charterlng A somewhat related but st111 dlfierent:',
approach is the requirement that all large corporatlonS'be federaliy o

states, not under federal law. Over the years most large corporatlonsl‘"
were very permissive and the state lacked strong enforcement. resources\v'”

annot effectively accomp11sh this mandate against the large corpora-
tlons one alternative is for the federal government to take over the

result in greater social responsibility, increased accountablllty,

regulatlon of corporations by varlous federal agencres, both 1n

' ,preventlon and. enforcement.

b, Deconcentratlon and dlvestlture.- The exten 1ve ev1dencer.

’that has been presented in this study should leave little doubt =
of the immensity and the corresponding'power of the large corpora- -

‘tions. - Few of them operate exclusively in a SLngle product line;

- rather, they have extended holdings and operations in diverse fields.

- . .In some areas so great is the concentration eof a few corporations that

~. they can vrrtually control prlces thus leadlng to frequent antltrust [
'and other sult : ,

The 31ze and the complex 1nterre1ationsh1ps of large corporatlons -

v ,make it extremely onerous for‘government agencies to' exercise any
- effective social control, or even to- ‘compete with them on an equal - =
basis, as for example in investigations and litigation, - Some govern- . -
ment suits have. rnvolved millions of pages of testimony and documents,..g
thousands of exhibits, and hundreds of witnesses. Conglomerates are.
' able to maintain a hlgh degree of corporate secrecy, since their ' -

consolidated financial statements give overall data, and the data for
the subsidiaries are only occasionally given in splte of 'a recent: ),
court decision that requires that these data be furnished to the FTIC.
This thwarte the shareholders' abilities to assess the performance .
of individual firms and thus makes extremely arduous any- enforcement

. efforts of the -government agencies. Consequently, a partial solution’
~would be to break up the power of the large corperations by forcing

them to- deconcentrate and to. dlvest themselves of certalnrproduet

_.11nes or sub51d1ar1es L T R T _‘f‘ e

o 5 Larger and ‘more effectlve enforcement staffs.a The evrdence ‘f.ja”ﬂg
: shows that regulatory agencies, either at the federal or state’ level v
- “do.not have adequate resources to deal with either white collar or -

' ‘corporate crime. - Federal regulatory agencies and. the Department of

Justice, as well as: departments at the state level, should have

.- greatly increased enforcement budgets with which to employ. addltlonal

“ investigators and lawyers. Also greatly needed are adequate spec1a1~vf
.~ ized technical personnel such’ as accountants, engineers, .and. laboratory
e technlclans to. deal w1th the lnvestlgatlon of corporate crrme._ It




'w111 not be easy to secure suff1c1ent ada1t10na1 personne for the .
- enforcement of corporate regulations. ‘Powerful opposxtlon w111 come .

from ous1ness and conservatlve members of Congress.

6. More severe penalties. It has generally been conceded among;‘

*'knowledgable persons that penalties for'corporate offenses ‘are far

- too lenient, as shown in this study. Administrative actions such as .~
‘warnings and consent ‘agreements are used too often. Civil and R
~criminal actions are infrequently utilized, and monetary penaltles,

frequently because of statutory 1xm1tat10ns, are often ludicrous in

terms of the corporations' assets, sales and profits. Altbough
- executive responsibility and consequent criminal oroaecutlons are
increasing, the number prosecuted is still 'small. In_most cases‘

of conv1ct10n the offender is put on probatlon.v(

B :«»

Penaltles mlght e*itﬁa. a ed. i number of ways.v

P #

fv_gl) Consent decrees should
substantlal remedlal actlons

' (2)‘Where fines are fixed by. statute they would be 1ncreased ‘
' ‘to a minimum of $100,000 and a maximum of $1 million, but
‘even these large sums can be absorbed by big corporations.
Preferable would be a £fine assessed in terms of the nature
" of the violation and in proportlon to the agsets or. annual
- - sales of the corporatlon S ,

'._(3)1W1th few exceptlons if the corporatlon has prewlously been
- involved in a similar offense, new cases'of violation would

- involve administrative monetary payment or the flllng of

o eivil or crlmlnal 11t1gatlon g . -

“(4) More adequate woul& be fines that are leV1ed by the day, as

. in the case of the Environmental Protection Agency criminal

-~ fine of $25,000 each day-a corporatlon is in. V1olatlon and
$50,000 1f there ‘have" ‘been preV1ous conV1ctlons

"J(S)_MOre extensive prosecution of corporate OfflClalS should take ;i'h

- place. . If convicted, a mandatory four months sentence, or
possibly in partlcularly flagrant cases a minimum sentence:
of elghteen months, should be levied. Probatlon could mot .
be given except for. extreme c1rcumstances, such factors as-
.. no prlor conviction or active participation in communlty
_organizations would not be considered extreme clrcumstances
- The use of community service instead of Aimprisonment would
" be prohibited by law except in unusual circumstances.
Indemnification of convicted corporate officers by thelr

' _corporations would be prevented by federal legislation which =

. would preempt state laws permitting it. ‘Any management

- official who is convicted of criminally Vlolatlng his -
“corporate responsibilities would be deprlved of: aSSLmlng
~'similar management. PC%ltluuo within his corporation or .

"Tiexerc131ng such duties in any other corporatlon for a perlodfi

~of three years

R Ramher'than penallzlng cornoratlons the federal government

. might well inaugurate a program for revarding those corporatlons
. who had not been found in violation of the law. - This might be’ B
- accompllsheu through preferenc 1n government contracts, tax breaks,.‘;""

be - strengthened 50 that they call for},v




. or by g1v1ng such’ corporatlons some recognltlon, such as a symbol of

compliance which could be used in their advertising. Those. executlves

- of ‘corporations with a record of non-violation might be invited to -
- a Washington conference where they could dlscuss what measures they

used to achleve compllance

7. Publicity as a sanctlon. Medla publlc1ty can.be eliher v ,
1nformal or formal. Informal publicity is that ordinarily oarrled in
the media as news items. In formal publicity the corporation is

- required as a part of an enforcement action to give the media an
~advertisement or other statement of acknowledgement of a violation -
~and the corrective measures being taken. Studies have indicated tnat

- a relatively small number of violations, as well as enforcement = . -
vactlons that 1nvolve corporatlons, are'pub11c1zed 1n‘the general medla;

Pub11c1ty can also constltute a “formal actlon, a sanctloﬁ in

~1tse1f This is an effective and practical means of deterrence which"
is- offered through the use of formal publicity methods; such as mass
- ~media advertisements (e. g,, corrective advertising) setting out the
-details of a corporation
‘to the stockholders and to others by means of an annual report, and
- even a temporary ban on corporate advertising. The ptroposed new

s 111ega1 conduct, compulsory notification

Federal Criminal Code (Sectlon 2005) states that a court may order a

- convicted corporation to '"give notice and explanation of such cor-

rections, in such form as the court may approve to the class of .

. persons or to the section of the public affected or financially
interested in the subject matter of the offense, by mail, by =
‘advertising in des 1gnated areas or through des1gnated meala or. by
‘Other approprlate means. ' : . : .

"f8;1 Publlc ownershlp Publlc ownershlp, or natlonallzatlon,.

.is one 2lternative means of soc1a11y controlling certain large -
" corporations, possibly the means of last resort. As a viable
- alternative in the context of corporate crime control, public

ownership should be considered only for those large industries
that have become oligopolies with little or no competition. and

socially 1rrespon51b1e both to natlonal 1ncerests and those of the‘

COI’IS umer.,

':>9; Consumer pressures. There is an Imp11c1t assumptlon in the

~notion of social respon31b111ty that the 'good behavior' of corpora-:
tions will be recognlzed by the: consumer ‘and rewarded in the market-
- ‘place; conversely it is implicit that irresponsibility and illegal =
. behavior will result in decreased patronage, evern consumer boycott
Were this the case consumer pressure, through the withdrawal of
- patronage, could be an effective tool in the control of illegal
- corporate behavior. - Unfortunately, this relatively simple measure

of social control. ‘appears not to be effective. In the. first place,v’

. it assumes that persons who will withdraw patronage know that a.
"=corporat10n has been engaging in either irresponsible or ‘illegal -
activities. Second, the relation of social 1rresponsib11ty and
. illegality to a corporation is complicated by the existence . of"
" "multiple component firms. Third, when cognizant of the’ reputatlon of

the corporation and constantly: pressured by favorable ‘corporation

. ddvertising to purchase a product, the consumer is not likely to
-+ “relate the personal failure to: purchase a product to the possible
*:fjcontrol of the corporatlon. The cooperatlve movement however,v

ixxix




R offers an alternatlve method of controlllng corporate crlme, at. the
. same time they make it possible to sell cheaper products of higher
. . -quality to the consumer, Cooperatlves also offer a more active = = - . -
L control by the consumer over management deClSIGnS than is provrded IR
- the shareholders in largo corporatlons : T

’ pL Recommendations for Research

Substantlal funds should be approprlated to support not- only o
'research on white collar crime in gemeral but speclflcally’on corpo-
rate crime. Both of these areas of criminality have had only limited

- funds for research nothing to compare with the research support that
has been given to the study of ordinary crimes. Each year there are
- hundreds of research studies being carried out on conventional crimes, 5
- while only a few are being conducted in the area of white collar and ”Wg!
_corporate crime. Resaarcﬁ\on corporate crime, .although extremely B
difficult and complex, is essential. Studies in this particular == . o
area. involved such complex organizational structures that the costs k
. of research grantS’must be. substantlally higher than studies in the -
+ area of ordinary crime. - In view of the very limited research that
~ has been dcne in the- field of corporate crime innumerable topies = - |
remain unexplored Among the research ‘topics. needrng research are: . :

(1) A representatlve sample of large corporatlons should be
followed in terms of actions 1n1t1a*ed against them and
enforcement actions completed With the use of procedures v SRt
similar to those utilized ir this study, a sample of -~ .
~corporations. could be followed longltudlnally to determine '
the effectlveness of . the sanctlons, among other things.

- (2) The most extensive srudles made ‘up ‘to this p01nt “have been'
. ‘related to antitrust violations. We need studies of A
violations of laws that deal with other important areas, o o-_r‘
“such as environmental pollution, consumer product safety, B ST

~ occupational- safety and health, food and drugs, and - OERD TR
equal employment opportunltles T

(3) Studies of the enforcement process “should be ‘made, begln— RS
SR ning with the complaints and investigations through the
-~ choice of the ‘particular corporate sanctlons,

(;g_v7';,“-_(4);The effectiveness of certain sanctions ‘should be analyzed
T - and this should be. accompanled by the- extensxveness of ‘
‘corporate. rec:d1v13m R . .

- (5) Along with studles of those corporatlons Who v1olate the
. law, studies ‘are also needed of those that do not. or who
" -geldom violate government regu1atlons In our study, forf?
- example, 232" large ‘corporations had ho enforcement actions"
instituted agalnst them during the- two-year perlod studled

~(6) The relation of corporate decision’ maklng to vxolatlons is a-
- complex area that should be studied. - This would involve
- confidential interviews with corporate executives not with
. reference to their own eorporatlons but about the general
“,%'s1tuatlon. '

_'(7)'Some corporatlons have many v1e1atlons The culture of the

",;icorporatlon and the internal: pressures. for violations. should e
. be:studied, 1nc1uding soc1a11zatlon 1nto unethlcal and 1llegalif';
;:behav1or. S . « , .
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(8) Studles should be made of - v1olatrons by subs1d1ar1es and
the relatlon of these sub31d1ar1es to the parent corporatlon

A maJor problem in corporate crime research is the present

* largely inadequate agency ‘statistical. data on large corporate v1ola-i
' tions and enforcement actions.  Each of the regulatory agencies and

- the YU.S. Department of Justice publlsh summary statistics on their =
g,enforcement operations. These data are largely valueless, however,if'
- for the study of corporate crime, as. ‘they make no distinction in the .

. data for actions agalnst corporatlons No centralized federal ' v

enforcement statistics are available on enforcement actlons 1nst1tuted

't; or. completed agalnst United States corporatlons

: . Many agencres in the federal government whose headquarters are~fi-
’:ln Washlngton, cannot even know what actions are outstandlng agalnst-
-8 large corporation except through a most trme-consumlng ‘and '
antiquated procedure. It is virtually impossible, moreover, for

~most of these agency headquarters to be able to determlne the

previous history of corporation violations of agency regulatlons,,vh

in other words, the degree of corporate recidivism. It is of equal"

. importance for an agency to know the extent to whlch any given

- _corporation has violated other agency. regulatlons ‘The knowledge -
.. that the corporatlon had been in violation of several agency regula-,

~ tions, or, on the other hand, to learn that the corporation had no -
record of violations, might have a 51gn1f1cant bearing on the selec-
tion of a particular enforcement action. In some cases, it might be
‘possible for agencies to answer requests after considerable delay,
but thls could largely be oniy 1n the case of a contemporary actlon ‘

The most 1mportant etudles in terms of present needs, are for .

',longltudlnal studies of corporate crime. At present, trends in thlsr'
. area cannot be studied, and trend analyses are essential to estimate

changes in the extent. andnatura of corporate crime over -time ‘and to

- evaluate the effectiveness of control methods, including various types .
of sanctions. ‘Within the past five years corporate penalties have =~
Dbeen increased in many federal and state agencies, and without base-
'lrne statlstlcs 1t is. not. pos51b1e to evaluate thelr deterrent effects.

It is 1noonce1vab1e that centrallzed data are not avallable on

- the illegal behavior of ‘each of the giant U.S. corporations, controlf%ﬁ-'
~ _ling as they do tremendous economic power of large segments of the ;
‘economy as well as the well-being of millions of consumers. Greater
3 knowledge-about violations by large corporations as a group, and for
" individual corporatlons, is: essent1a1 both for the preventlon and- the_ﬁ
 control of corporate crime. The followrng 1mprovements 1n federal
";,government statutes should be made: - .

{1) The collection of corporate crime data should be provrded
by a special unit within the proposed Bureau of Justice

7-Statlst1cs, Department of Justice, that has been recommen&edjffﬁ-"

- to replace statistics now ‘gathered by the FBL and the
.Department of .Justice. This data collection would be "
~limited to the 1000. largest corporations. Other Whlte
. collar crimes statistics would be handled. separately

, f(i}ilnd1v1dual enforcement reports should be submitted by .
"o2 . federal regulatory agencies and the Department of Justice

“on spec1a1 forms They>wou1d 1nc1ude complamnts, 1nvestlga;thf;;hk

e




‘:tians,
recommended. . T e o _
These data would be compiled and analyzed annually by

)
- corporate size and industry type, as well as by types of

and all actions initiated, pending, completed, or

" violations and enforcement-actions. An ahnual report on

(%)

Corporate Violations would be issued. _

A1l complaints and actions taken by state and local

~ governments should also be reported,‘tabulated»tbgethér;

then tabulated separately. This should not burden them,

as state and local governments do thxdea1 exten$ive1y;with',[“‘J”

'v:violationSjby large corporations.
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o o CORPORA'I’E ORGANIZATION

Legally speakrng, there are some 2 000, OGO corporatlons (any two

";-persons can become legally '’ 1ncorporated" in some business enterprlse)

in the United States, but 1n terms of this research and the general
concern about ' corporatlons, “they are customarlly regarded as’ the 500
to 1000 largest as listed in Fortune and Business Week magazines.

‘Large corporations have contributed enormously to the industrial and
' commercial develcpment of the United States, as has been true also of
. most other Western countries. These large corporations have: prov1ded
' employment to millions of. persons,_and they have increased the wealth-
~'of the nation in many other ways, including payments of stock" dividends R
~ to millions. By their very size they are abie to organize and central-jfv.--‘°1
cize productlon and distribution and to develop a high degree of concen- = =
1,_trated spec1allzatlon in specific areas. - Given the’ conremporary ' '

requirement for the use of machines and compllcated technology, a
large corporation alone can "deploy the requisite capital; it alone
can mobilize the requisite gkills" (Galbraith, 1971: 24). The capital

“resources of the large corporations enable’ them to develop,adopt

and change technology on a massive scale. All this means that the

- high production and financial returns that have resulted from modern

technology and industrial expansion have removed. large numbers of the’

- populatlon from the pressures of physrcal want

The current size of Unlted States corporatlons staggers the

“*~31mag1nat10n In 1974 the total annual sales of Fortune's 500 1argest

;;‘corporatlons was’ $834 billion., The annual’ revenue of f General Motors,_
~the world's largest industrial corporation, is larger than that of any = - =
government in the world other than the United States and.the chret-.—“*w'~f~~>ﬁ

Union, One can better comprehend the immensity of the’ 1argest U.S.

‘corporations, however, if one compares them with corporations generally |

About half of the nation's business is accounted for by 2,000 of the-

- giant corporatlons (Mintz and .Cohen, 1976: 120). The largest 500 -

corporations account for two-thirds of all 1ndustr1a1 sales and more_ﬂ““

~than three- fourths of all manufacturing assets. Large corporations,

moreover, are increasing faster than their proportionate share of’ the

~economy : whereas the 200 largest corporations controlled half of all
. manufacturing assets:in 1950, by 1975 they controlled two-thirds. In-
- ..'1978 International Business Machlnes (IBM) and . American Telephone and .
.. Telegraph (AT&T) combined were paying ‘dividerids amounting to more than

81 for every human being on earth, with IBM's div1dend.the equlvalent

"h_of almost $10 a year for every Unlted States c1tlzen

R Today S multlnatlonal corporatlons represent ‘the largest accumulavf?':’ -
~tion of wealth ever seen in the world:' the annual product of American
companies abroad totals some $200 billion (Barnet and Muller, 1974:. 15)

"Since only the U.S. and the USSR had" greater gross. national: products

'etfthan Japan in. that year, American business overseas is equivalent to .
.. " the third most powerful economlc unlt in the world" (Bu31ness Week as.
“?»'quoted in Woodmansee, 1975 12) Lo G A ' . -

~h,ﬁ




o The 1mp11cat10ns of a buSLness world domlnated by corporatlons Co
large enough to be compared with nations are far broader than the SR
~economic sphere. Recently attention has been turned to the infiltra~
tlon bv multlnatlonal corporations into a11 aspects of human llfe/_ﬂn

.the managers of firms. llke GM, IBM Pepsxco, GE

-1=Pfizer, Shell, Volkswagen, Exxon, and a few hundred
° others are maklng daily business decisions which

- ~have more impact than those of most’ soverelgn govern--”

.- ments on where people live; what work,’ if any; /fney Lo T
- will do; what they will eat, drink and wear; “what -~ - T S e S

- sorts of knowledge schools and universities will . > T
. encourage; and what kind of society their chlldren
owill 1nher1t (Barnet and Muller, 1974m 15)

Examined in terms of total asseto, the Amerlcan Telephone and -

"“v]Telegraph Company is by far the worLd's largest corporation, with

- far exceeds the totel income of any state in the United. States (see
.. Table 1, Text) _Their net incomes were $3.3 billion and $2.4 billion
Ifi'respectlvely Tn general corporatlons ‘retain the same posgitions from .
© year. to year,’ but there are some changes. - Between 1974 and 1977 Mobil -
- 0il, for example, moved from eighth to fifth and Standard 0il of Cali- . el

assets of more than $60 billion. Customarily corporations are rankedfh

however, by size of sales, and of the world's fifteen largest in 1977 'fbﬁ,g?f

“all but four were American. The two largest in the world, General e

Motors and Exxon, had arnual sales totaling over '$50 mllllon ‘a sum fnat

- fornla moved from fourteenth to ninth, thuS*maklng oil corporatlons at o

'fﬁpresent seven out of the ten largest.  General Electrlc 8 p031tlon de-.,~ L

hfﬁcllned from 31xth in 1974 to twelfth in l°l7

The amaz1ng growth and global 0perat10ns of the glant corporatlonsj

;'nas come about from five magor aevelopments._ (1) A primary cause has = =
, ,been corporation mergers. A 1969 review by Fortune concluded that mer- =
.gers had continued- to arcount for the largest increase in- the sales of

”ff”tlnd1VLdua1 companies- (2) The selﬁ/pecpetuar1eu»phenomenon of the
. large corporatloﬁs has resulted-iir tremendous growth and increasingly

.~ tal R

by increased productlve capacity and reduced umnit costs, both of which

~. have been fundamentally brought- about through - SClentlflC technology and -

-~ advanced and improved management techniques. (4) The growth of . large -

- corporations is also a result of the overall growth of the economy. R

. (5) Extensive foreign expansion in the’ form of exports and . forelgn sub-v_{w '
~sidiaries Has greatly lncreased the 51ze of corporat10ns,,_;_ 3 IO RN

'f-A, Congf/ﬁerates and Mergers

 primarily in mass production in heavy lndustry, today these- corpora—;.a
.. tions may have innumerable product lines, some of which are in no way o
':}frelated to thelr orlglnal products.v These massive conglomerate co:po— §g'p3

—-wideg eographic moollltyq/“Success has ‘bred success, a$ is indicated by R
.= the. fact that the,% ime 4interest rate, the lowest rate at which large
. _bank loans are made, are given prxmarlly to the largest corporations.

Even a/tef‘taXes they have had large sums of money available for capi- .
dnvestment. (3) Rapid productivity. and eff1c1ency have been aided

ﬁﬁﬂbst glant corporatlons today are conglomerates,'although all of

bem have some leading lines of bus1ness, each has acquired a variety . . -
f other product lines through mergers.. Seventy years ago the large [‘ﬁf?"”‘
corporations generally did confine themselves to'a single product line, ' ]
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ratlons produce and operate in a,variety of llnes, and as. ¢ rESult they“ ER
have dimensions of power, political as well as economic, that extend "
~‘well beyond that of the large traditional corporatlon ~One character-:t;'war;
istic of the comglomerate, according to Mueller, is ' 'its special capa-
- eity to practice cross subsidization, the practlcefof using proflts it
from\one llne of bu31ness to support another 11ne" (Mneller, 1977 450)

e Mbst mergers in recent years have been of the conglomerate type
- rather than horizontal or vertical types (Mueller, 1977: 445). Mergers
"of the horizomtal" “type-are.among companies that produce identical or -
v,,‘  what might be termed 1nterchangeab1e prnducts, ‘such -as two manufaec- = -
<o pyrers of textile: goods.  Vertical merg are’tﬁosef atueen. companles-;;_l”l
:" Wwith buyer-Seller relatlonshlps such a5 trre manufacturer and a Eire ™ e
- retailer. ‘During 1948- 1955 most mergers were horizontal or vertical; BERE
- as the 1aws against them were more ard more strictly enforced there was .
a tendency to shift to conglomerates, which also permitted greater pro- = 4
“duet dlfferentzatlon ‘Among 25 of the 100 largest corporations whose "~ .
growth was accelerated sharply by primarily conglomerate mergers, all
bt two grew by more than 500 percent and 11 grew by more than 1,000 ...
;,j‘;ﬁ percent during this period. Whereas. the sales of all- ccrporatlons en-* R
;@2‘ - gaged in manufacturing from 1960 to 1974 grew by 135 percent, these -
- large corporatlons grew by 772 percent (Mueller, 1977 445) T

e Mergers have played a maJor role, therefore, in the various' fac— PR
tors that have contributed to the growing share of assets held by the . . i
largest ‘corporations.  The share of manufacturing assets of these cor- = .-
~porations grew from 8 percent in 1939 to 53 percent in 1973 (Mheller,\j~i o
1977: 444).  Between 1Y48 and 1975 the 200 lgrgest manufacturlng and .
. mining corporatlons acquired 2,173 tompanles wrth assets exceedlng
$10 mllllon (Moe1ler, rﬁ78 77); o el S

; Those corporatlons acqulred wi th over $100 mrlllon assets repre-.~- Ly
sented ‘20 percent of all companies and 7- ‘percent of all ‘assets of com-- .-
panies in the category in 1976. Such large corporation- acguisitions - f
by other already large corporations is illustrated by the fact that -~ =
- from 1956 to 1977, 163 corporations: of Fortune's 1argest industrial
cgrporatlons wereﬂon.the llst prlor to Eeir acqu1s1t bon (Mueller, 1978

IR
Ss?

s Theﬁmovement toward mergers and the subsequent mammoth 51ze of the i,gJ
-~ conglomerates has resulted from several broad trends: a hedge against Fe
“business fluctuvation, the acquisition of immediate. ‘capital and assets,~ TS
«the ‘acquisition of new techniques, the reductlon of costs of starting- -
‘a new .proddct line, enhancement of the. corporatlon s image of growth

and. exteﬁded enterprlse, and the presumed 1ncreases in corporate prof-

its

;)

Market Concentratlon tf -

i
e

About two thlrds of the. manufacturlng 1ndustr1es are hrghiy con-.
T f‘vcentrated “only a few Tiffis” “controlling most. of- *h?‘majorpmaﬁ;factur-
fk 1ng sectors. No srngle United States concern dominates-a e
‘ major market, but some asre close to doing so: Wester%/Flectrlc pro-

. duces v1rtua11y all telephone equipment, “and’ Genezal Motors produces

_practically all diesel locomotives. . This markef concentration in the
*y,econtrol of only a few top ‘cor oratlons, commonly referred .to as the = .
L "blg three" or the 'big four,' is- commov%y known as oligopoly, ‘dérived

sthe,Greek word meanlng "few se}lérs Through the ollgopollstlc

- .3;. ‘.

<<<<




o process of weakenrng competltlon and reduclng the number of aerIers, :
~these giants have 1mmeasurab1e power over both' output anﬂ/OVer prices. .
. -When the eoonom;c power in broad sectors of the economy becomes cen-

- tralized there 'develops what is referred to as "aggregate concentra-

- tion" (see Mueller, 1978: 74). It is this super-concentration that, -

,5;;manv fear, thxeatens free- competltlon and thus adversely affects ouri]
“,soc1al and polltlcal 1nst1tutlors.v_ﬂ: A LT

AT T o E . -

: Over the past flfty $Ears, aggregate concentratlon has risen sub-‘
stantlally -Four firms gontrol 75 to 100 percent of a large: number - of
industries. At presentfsome 90 percent of the cereal food 1ndustry,

SO . 3

%eiaw fof“example, is in- the hands of four corporatlons, and two of them =;§o1 ‘

'~;,Kellogg and General Foods, domrnate the market g,,
o The domlnatlon of a market by a. few glants enables them to set
e “admlnlstered" prices, that is by a cocporate decision of what the

~ - price of a produ¢t or an increase in the price shall be, or what the
T~.o-market‘w111 beat, rather than on the natural market forces of free
SR compet1tlon.

- 'pricing decigions can be reached without any necessary coraplracy 1n“

.- vielation of the antitrust laws; thus, for example, a loaf of bresad

" containing’three cernts worth of wheat can be admlnlsfratlveayvpriced

.. .at 65¢ a loaf, ox the price of a box of dry cereal with approximately
- three or four cents worth of wheat can be set at $1.09, as will-be the

- prices of most so-ecalled competitors ‘Television advertl51ng -appears

. ‘to-have played a'magor role in the increasing concentration of- the con--’
"*;sumer goods 1ndustr1es (Mueller and Rogers, 1978‘ 31),M¢A, o .

L Corporate crime is comolex organlzatloﬁal crime in tnat it ocecurs
;g;,fw1th1n the ‘context of the complex and varied sets of structured rela-
5 ‘tionships between boards of directors,. corporatt E&xecutives, managers .

the divisions and the subsidiaries on the other: The organizational
. structure involved in any. 1arge corporatlon 1ncludes relatlonshlps

a?thgtlves, the coxporate staff and the boards of dlrectors with its chaizr<™
f_man and vrce chalrman.,:rr S e Sl e n.;__ﬁ;,%;,___- -

ST e =
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- ness to usé the capital provided by individuals called shareholders or:
: ,“thockholders‘, Shareholders ‘have little control over oorporatlons.ﬂrﬁ

‘uVj(Elsenberg,,1069. 23-24) . In this sense stockholders can be: treated-
~ 7 not ‘in reality as ownersr/ ‘bat a8 Tlegitimate. claimants to some fixed &=
- ° ghare of the profits of a corporation -~ and toiicthing mgre,AgBell .

- 1977: 227).--Typically large corporations are management. contréiiad~ i
- Thelr mere size creates a managerlal problem for which a buregucratic -

" are hired employees whose: prlnC1ral remuneration is their saiaries and
- for whom the expectation for economic improvement: is.by means’ of ‘ad- '~
vancement in the corporate hierarchy. As a result of acqulsltlons

lfe'ratlons additionally have numerous-domestic and forelgn aubSLdlarles_
. "All . of these subsidiaries. play a role in th'”corporate structure of'f
'iz-gthe parent corporatlon.ﬁﬁ T e S T ‘

A high degree of market ‘concentration means: that 31m11ar ;lw

" and other employees on the one hand and between the parent corporatlon,fjffr

 “between .large numbers of pérsons -- workers, supervisors, group execu- v

The °°rp°rat1°n in actuality is a legal entlt}' that“allows a bus:L- SN FIGE

L.-—~~prganization is the only answer. Both major and minor: decision makers .*-”“

.mergers, and the establishment of branch operations, most large corpo-?ff55'l““




"15jb Government Control of th

The separatlon of ownershlp from control has flred a good deal of o
debate about how. pollcy decisions are made and: carrled out, whose ends. ';”1_'4
= .are served, and who is responsible for corporate behavior. -As managers. .

‘vf‘became 1ncrea31ng1y independent .from - both owners and shareholdets - durlng
. the 20th century, the legal system was, and is, faced with. developlng
.-laws. that realistically reflect tHe 1ntr1cac1es of corporate—strUCture
- and process as well as effectlvely control behavior;<-Confusion still -
_exists in. this area, as for example,. the,_arguage of the:.courts still
has "owners’ ae'belng in control and thé managers: sdmply. aeuﬂhlxellngs
.who do the owners' blddlng.[ "Ih””/leads occa31op£11y to some JudICIal
. ‘nonsense, ‘equalled by finding the oorporatlon,/as a '1ega1 persop, R
gullty of crlmlna@Jaffenses" (Moore, 1962 e __,v‘,}’,,, ; %fﬁﬁfjii~o'§

//

‘“f ﬂithough the more tegknlcal aspects 1nvolved in developing corpo- R
“rate law as_a distinct area contifued to be worked out through the - |
- legal s¥ysiem, the federal sovernment was. faced with more general issues: e
of’corporate control and” regulatlon,,and governmentzregulatlon d1d suc—'
~ ceed in controlling a 11m1ted ‘amount. of the most blatant misuses of =~
_corporate po! /t/through ‘such-laws as the Sherman Act: (1890), the Clayton N
Act: (19147”and the FIC Act (1914). The Great Depression, however, R
”b;gvg”t with it a change ' in attltude toward corporatlons ‘as- conecern
dfoSe regarding the responsibility of* cofporate power. ‘The rights and
;powers of- sharoholdere became a major impetus. for ! -1ncrea51ng rell.gnﬁ”
one‘egulatlons external to the corporation' (Hurst, 1970: -900)~ - This s
.external regulation became more highly spec1allzed throagh ‘the estab- -
_lishment of both state ‘and federal regulatory. agenéies. The mid-20th -
. century saw an increase in the rise of’thewa&mlnlstratlve procesd that -
began to: play a major role in: the devélopment of publi¢ policy toward =~ - -
corporations, - Admlnlstratxxﬁﬁactlon added flexibility and specialized
_knowledge to the exesutive, ~judicial and legislative Braiches‘.contrl-‘;rwyw;}
butlons toﬁgorgorate control (Hurst 1970 112 130) e ey

g e I T P

‘.t The Corporatlon es a Legal Entltv

S The contemporary corporatlon is a "1ega1 persouailty" that comes'ﬁ;,».
into existence upon oexﬁg granted a charter by a state.. The. hundreds i
of thousands of- small “private, owner-manased corporatlons and the -
large ‘torporations. wtth dispersed- ownershlp may be equal"’ persons’
. the eye of the law, but they are not so. in any other respect o@r/w* -
_<states grant. perpétual charters,.and dllow: the. incorporators’ to ée31g-',t o
nate the. purpose/of the corporation and the.exgent ‘of their authorlty AR .
T the operatlon ‘of ‘the corporaticss An annually: elected board of - . . .
is-shareed with the direction and’ management of the- corpora-
_ ”gal purposes. =-The board generally controls policy, but- ~the
'ugoff;oers control the day-to-day operations. ‘The.-powers. ofthe board -
.~ and: of the shareholders are defined in the charter'”Eut the authority -
“ . of the corporatlon officers is determined: by the board and may thus
fijchange durlng the llfe of the corporation.‘gv"- S

L Thp laws af fectlng the proscrmbed behav1or of corporatlons has de-
’-éxoped out of a body of laws addressed:to persons,” laws based on the-
ets of individuals, some of them’ crimes, others torts. The bridge be--
‘tween acts of individuals and an entity.such as a corporation has been

developed in part because many of the acts of " corporations are acts-
.T that could be done by 1ndivmduals, such as produclng injurious goods,
pollutlng the env1ronment brlblngs/or engaglng 1n tax frauds But




1t rs,hard to determlne who mlght be in;urlng s -- that is,~&éven if wc”'
" know that we have been injured by a particular produst, we are faced ,
L w1th.the dlfflcult task of proving the extentiof the 1njur1es, and- 1t,ui‘”
} - is ‘even more dlfflcult to.prove to. -gxfent they were due to any ' :

e . specific source. Furthermore, th,iﬁ -ure of the. evidence that- nas to be
'-; evaluated by the court is far»wore ) prex and technrcal . .

R, ,Iﬁe Structure of-Lafge-Scale:Grganlzatlons and Its Relation tof’
';f”/Corporate Crime~ i C o o

= °. Thelr/m@mmoth 31ze,'comb1ned wrth the growth trends of drvers*fi—}‘

= catlon and merger, require that corporations decentralize their ‘deci- -

. sion making. structures.and operating procedures in order to produce

efflc1ently DecentrallzatlonﬁlsLﬁdlmost by definition, accompanlad by

the establi hment of elaboraté hierarchies, based on authority position -

~and functional dutigew* This allows the abdication of personal. respon- .-

31b111ty for a}goét*every type. of decision; from the most inconsequen- -

- tial to thos& that may have a great impact on the lives of thousands. "

~Under thesé conditions almest any type of corporate crlmlnallty, from .

productron of faulty or: dangerous products to bribery, bid-rigging and:ﬁ_!

- even, tHeft is ‘possible. Executives at the higher levelofcan absolve g

_théidselves of responsibility by ratlonallzlng that the operationaliza

'“ﬁf“tlon of their broadly stated ‘goals has ‘been carried out without. thﬁlv
knowledge ‘A sharp split can: develop between what the upper lew#ls .
believe is going on below.and the actual procedures being carzied out v;'
_below. There ‘may even be genuine ignorance about the production level.
It is also not simply that the lower levels; for whatever reasons, do - fo#;”-i
‘not wish to inform the higher ups often the upper levals. do not want S
‘to be told. ‘Decentralization is also often accgmpanled by other poten~.~ B

. tiall y'harmful processes.  No. 51ngle 1nd1v1dual at. the ‘bighest 1eve1s

armay make a decision .to market a:faulty prodﬁct or tzké short cuts on
product testing; 1nstead sueh decrsroﬁs are‘made ln sma‘l steps at

each 1eve1 _glAu._ ST S AT T . :

P
i
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. The des:re to increase’ proilts prov1des one explanation for a wide S
range of corporate. dev1ance from refusal to install pollution’ control
-equipment’ (Barnet and Miille; 1974: 345) to well-planned decisions o~

"produce a shoddy producé’tuat will wear out and ‘then néed to be re-

‘placed - {(Eovk, r9o : 3;v_sewerai Writers have examined how certain e

iinuustrles, ‘as :for example the,drug and chemical . 1ndustr1es, .are char- =~

. deterized by severé- competltlon and strong profrt drives that are =~ = = ==

~ linked to ‘demahds for . continuous innovation of new products (Conklin, L

19775 Barnet and Muller, 1974; Kefauver, 1965). - Under. these conditions,

“the pressures to falsify test data, market new products before their -

,orull effects are known, or éngage in unethical sales ‘techniques can jé
have dlsastrous results on human bslngs as well as on the envmronment

p '\\

In some lndustrles, even rhough proflts ars hrgh ths survrval of [ETORITEE

the corpsratlon depends more upon its ability to’ expand by creating nmew - .

o ‘markets with demands for new products ‘than the corporation 1ntroduces.,"r.f,:“

= Swartz (1978: 126-127) notes this drive in the chemical and plastlc

. industries, as does. Galbrarth»w71967) in the automobile industry. :
.Given this orientation, there is. growing impetus for certain types of

.corporate: crime: such as bribery, illegal payments to foreign and do- -

- mestic government offlclals,'and 111ega1 campalgn ‘contributions to in=

sure ‘the stablllty o operatlons e ‘,uth,vﬂ;,,,;;_,; R

: Cressey (1976) has shown/that the rates of corporats crime’ are
rsrmllar for organlzatlons in certaln 1ndustry types.} One study of




f“prlce f1x1ng consplracles reported that these offenses are more llkely

to occur when the companles ‘deal with a homogeneous product line (Hay

- .and Kelley, 1974). This can be illustrated with the extensive anti-
" ‘trust violations over the years in ‘the ‘paper and- corrugated box 1ndus-'
. try, culmlnatlng in large scale conv1ctlons 1n 1978 :

"\G The Soc1o Cultural EnV1ronment of Corporatlons and Law Vlolators,*

It can be. argued that the socio-cultural env1ronment within which

”‘"the modern American corporation operates may actually encourage crimi- -

nal or deviant behavior. Corporate norms of doing business may zonflict

~with one or several societal norms. A corporatlon that emphasizes prof—
-~ its above business ethics and 1gnores corporate social responsibility
- to the communlty,_the consumer, or to soc1ety is likely to have dlffl- f
'ucultles in comp]ylng w1th 1ega1 norms . : ,

Lawbreaklng can become a normatlve pattern w1th1n certaln corpo—'

"-ratlons, and violation norms may be shared between corporations and their

executives. ~The atmosphere thus becomes one whetein. participants, as

~.in the Equ1ty Funding case and in several: other well-known corporate
 cases, learn the necessary values, motives, ratronallzatlons and tech-
».nlques favorable to partlcular klnds of crlmes.,l.»

As one type of large scale organlzatlon the corporatron beneflts

‘_from its ability to create its own world and to shape individuals within
~ it to fit needed roles. By emphasizing its own goals, the corporation

- .attempts to provide 1ts members with a set of guidelines within which
‘they act for the benefit of the corporation. Studies have been made in =~

detail of how corporations lead new managers through an initiation per- .

iod designed to weaken their ties with external groups,blncludlng their.
~own families, and encourage a feeling of dependence and attachment to .
. the corporation. (Margolis, 1978; Madden, 1977). A variety of justifi- .

cations are available for those who are confronted with doubts or guilt

v‘%feellngs, and these Justlfrcatlons allow them to neutrallze the negatlve
fﬁconnotatlons of thelr behavlor , ,

There lS consrderable ev1dence that bu91ness execut1Ves belleve

. that unethical ‘practices are common. A Harvard Business Review survey.
- found that- four out of five executives maintained that at least some
. -generally accepted practices in their industries were unethical, and .
- when: asked if they thought that other executives would violate a code _
of "ethics if they knew they wolld not be caught, ‘four out of seven re~
- plied affirmatively (Baumhart 1961). Confidential interviews w1th top-
. corporate management in 1975, usually chief executive officers, of 57 of -
. the largest U.S. corporatlons, indicated that they felt unethlca1 be-"
. havior was widespread in business and for the most part had to be ac-
.. ‘cepted (Silk and Vogel, 1976).  Executives felt that bu81ness results
L and the surv1val of the corporatron 1nev1tab1y came flrst

Influence of Corporatlons on. Government

l

torporatlons ‘have tremendous power and 1nf1uence on government

,4_}3Thls is nmot true in the case of ordinary offenders. On cccasion, heads
- of organized crime syndicates: operating at the local or state level may
~ indirectly; or even.directly, have an influence on government, but of-

... fenders like burglare and robbers do not influence, on their behalf S
o the formulatlon and the enforcement of 1aws that Ffect them -The power
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of the corporatlon in the government is now conceded by 1nnumerab1e
scholars; in fact, some feel that on many matters corporatlons exer-’

~cise undue power (Galbrarth '1974: 13). One study of business inter- -

locks of presidential cabinet secretaries between 1897 and 1973 con-
cluded that at least three-fourths of the Cabinet members were inter-

 locked with corporate businhesses in the thirteen presmdentlal admrn-
‘1strat10ns covered in ‘the study (Freltag, 1975 137- 152)

Polltlcal consrderatlons have affected antltrust enforcement .as'

~in the famous case of the ITT merger when President Nixon ordered the
. Attorney General not to intervene. Corporations influence government
in a variety of other more subtle ways. When they are unsuccessful in - S
blocking legislation they oppose, trade-industry lobbyists can put pres- -~
-surevon Congress to see that limited funds are available for enforce-
. ment. ' Corporations also constantly press for changes in the present

laws that could at least provide some controls, attemptlng to weaken -
controls currently in effect ' S .

_I;. Corporate Defenses for Law Violatlonsv

A complex variety of defenses are conrlnuously belng offered by
corporatlons, their corporate executives and counsel, business organ-

- izations, trade and other journals, particularly the prestlglous Wall

Street Journal, to explain corporate. violations of law. 'In a sense,
these explanatlons ‘represent important rationalizations for them, as-
they serve to reconcile the law violations of the business sector. In
so doing, however, they follow a general tendency in our society to obey
laWS selectively, that is, obeying and disobeying laws according to

- oné's occupation, class, etc. Many businessmen, for example, firmly :

believe, and act accordingly, that such laws as those regulating secur-

‘ities and banking procedures, restraint of trade, labor regulations, =

. environmental pollution and otherq are not as formally binding on the -
behavior of individual decision makers as ‘are our burglary and robbery
“laws. Similar selmetive reasoning and obedience applies to labor union
: leaders, politicians, -government employees, dectors, lawyers and other
groups. These beliefs reduce the effectiveness of legal sanctions on
. the behavior of corporations and their executives. They circulate .

- widely in. industry and financial circles, but it ‘would be unfair to

presume that everyone in top corporate management accepts them all.

“without question. The following beliefs are the most slgnlflcant
.ggeneral they lack validity or are greatly exaggerated. Many of these

views were expressed by top executives of the largest corporatlons 1n

-confldentlal 1nterv1ews conducted in a studj (Srlk and Vogel 1976)

f-l)_ All measures. proposed constltute government 1nterference w1th =

. . the free enterprise system. .
~+2) . The government is to blame because the addltlonal costs of
e-7 regulations and bureaucratlc procedures cut heavrly 1nto
S -profits. :
o 3).'ghe overnment is to blame because most of thelr regulatlons
S are 1ncomprehenSlble and “too complicated.
4)© The government is to blame because the thlngs belng regulated
.. are unrmportant
'5) -There is little dellberate intent in corporatron v1olatlons
© . .most of them are srmply errors. of om1s31on rather than com-
S mission, and many are mistakes. :
. 6) -Other concerns in the same line of bus1ness are. V1olat1ng the
’”"H*law, and if government: cannot prevent this situation there 1s
no reason why other corporatlons cannot also beneflt

:gf.ﬂﬁbb
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- that some corporaue wviolations may involve mllllons of dol-'
9

Although it is- true, as in prlce flxlng cases for example,. '

lars, the damage is so diffused among a large number of’ con-
sumers that 1nd1vidua11y there is little loss.
If there is no increase in corporate proflts, a V1olatlon 1s
not wrong..

jiolations are due to economlc nece551ty '
The corporation has changed its practlces and lS ‘no- 1onger 1n Lo

‘v101atlon
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, CHAPTER II .
CORPORATIONS AND CRIMINAL BEHAVIOR

Wlth the rapld growth in economic power of these large corpora—
tions, most of which are international in operation, during the past
flfty years or so, their ‘activities have increasingly ‘been regulated

y a number of laws designed to control such illegal acts as’ restralnt
of trade (price-fixing and monopoly), illegal financial manipulations,
E mlsrepresentatlon in advertising, the issuance of fraudulent securities,
falsified income tax returns, unsafe work conditions, the manufacture

- . of unsafe foods and drugs, illegal rebates and foreign payoffs,

unfair labor practlces,‘lllegal political contributions, discrimi-
- 'natory employment practices, and environmental pollutlon The bulk of
. the regulations designed to control these practices are enforced
~through administrative governmental agencies (the Federal Trade

~ Commission [FTC], the Food and Drug Administration [FDA], the :
. Securities and Exchange Commission [SEC], the Environmental Protedtion
" Agency [EPA], the Consumer Product: Safety Commission [CPSC], and

 others) and by some of the more specific law enforcement agenc1es

such as the Antitrust Division of the Department of Justice. Many
. federal agencies have counterparts at the state level in the areas,v
" for example, of fa1r trade practlces; env1ronmental pollutlon and

: t:_;antltrust (see pages 43 45)

: ~ o In splte of the lncrea31ng regulatory measures de51gned to
;control corporate power abuses, their violations of law have not
~‘been subJected to the same scrutiny or concern that has been' SR
“evidenced in the many careful studies made of their economic and legal
structure. In present day- society the crimes of chief ‘concern remain-

.. such ordinary infractions of law as burglary and robbery, the " crrmes

~'of the street'" as contrasted with the ''crimes in the suites." Yet
~from the time of the so-called Robber Barons in railroads and oil

. over the past: century, it is evident that corporate c¢rime has pre-
sented both serious and extensive problems; they simply have not been

:y'=sub3ected to rigorous scientific lnvestlgatlons ‘After many vicis-

. situdes through the years, corporate crime as . a maJor issue has, for-
‘tunately, developed more recently into a concern of major propor- .
" tions -~ to the public, to government agencies and to scholars. -
4 'Increa31ngly also corporate liability“is handled under the criminal
~ law, along with the more common measures of civil and administrative

‘,uenforcement actions such as consent orders and agreements not to

' repeat a violation, seizure or recall of a ‘commodity, and court.

. ‘injunctions to refrain from further'v101atlons ~ Although only ,
. . .corporate officers can, of course, be. imprisoned, corporations can

" be punished under the criminal law by increasingly heavy fines. Whether"°

- corporate violations are handled under the criminal law or civil and

f}admlnlstratlve law they are still "crimes" and are more and more belng
studied as such by researchers, beginning with Sutherland (1949)

;"7frla subJect which wxll be dlscussed more fully 1ater on.

. The . exten51Ve nature of law v1olat10ns by corporations is I'_‘
'fuunquestloned today, it has been Wldely revealed by many government




;‘1nvest1gat1ve committees, both state and federal These 1nvestiga- o
-tions have covered benklng institutions, stock. exchange operations,
“insurance, railroads, and the. large oil, food and drug industries.

More recently, -investigations have exposed widespread corporate
. ~domestic and foreign payoffs and illegal polltlcal contributions..
. Throughout the violations have shown the immense economic and -
.- political power, the wrdespread operatlons,vand the enormous amounts
-,of money 1nvolved : 5 e .

More sophlstlcated corporate v1olat10ns have been carrled out
*)throLgh the use of computers, as was done in the Equity Funding case,

. which is the largest single company fraud known. (For details of this f:"

~case, see Whiteside, 1977; Parker, 1976 and Conklln, 1977: 46-47).
‘This fraud case, dlscovered in 1973 resulted in losses estimated at
, $2 billion, the victims being the company's insurance customers.
. Through fraudulent means. the Equlty Funding Corporation of America was
made to appear one of the country's largest, most successful and
- fastest growing financial institutions in the world. The scheme, which
- was carried out by the corporation management itself, inflated reported :

_company earnings primarily by the use of computer and false bookkeeplng, o

~one operation, for example, involved 64,000 fictitious insurance
policies out of 97,000 claimed to have been issued. The purpose of
this operation was to secure funds to cover fraudulent activities
elsewhere and which could have been created and concealed only by :
computers. At company direction, one computer specialist created -

~fictitious insurance policies with a value of $430 mllllon, Wlth
yearly premlums totallng $5 5million. Lo T e

_ -Many corporate v1olat10ns of law are exceedlngly dlfflcult to
,‘dlscover to investigate, or to- develop successfully as ‘legal cases
gdue to their ‘extremely complex and intricate nature. These character--
- istics also distinguish them rather: clearly'from both ordinary and -

 other types of white collar crimes. This is especially true of.
. antitrust cases,’ foreign payoffs, and corporate 1llegal polltlcal
7-contr1butlons, but 1t is also true of many others .

"?A, The Cost of Corporate Crrme

: Costs of ordlnary crimes are usually estlmated prlmarrly in
- . financial terms and in the social costs of the fear they incite in_ the
general population; far more varled are the criteria used to calculate
the costs of corporate crimes. These costs involve not only large
financial losses but also lnjurles and health hazards to workers and
. consumers.  They also include the incalculable costs of the damages
~.~done to the hysical environment and the great social costs of the .
':~er031on of the moral base of our society.» Thev. destrov ‘public confl--,'
" dence’ in business and our. capitalist system as a whole, and. they .
inflict serious damages on the corporations themselves and on their

. competitors. - In the heavy electrical equipment ¢ase (Herling,: 1962);;*~:."

. for . example, the price-fixing offenses victimized the federal govern- .
‘ment, the Tennessee Valley Authority and similar agenc1es, income tax
. crimes: deprlve taxing -authorities of needed revenue. In this respectV
..ﬂ“mllllons of citizens may- be. victlms, as many of the costs of these
g 1llegallt1es are passed on. to them (Gels, 1975) RORRS R

ponn Corporate crlme costs run 1nto bllllons of dollars, the Judlciary
;gSubcommlttee on Antltrust and Monopoly, headed by Senator Phlllp Hart




-+ "banking" excessive costs on their ledgers in order to boost consumer

airport warehouse in New York City.- Prevrously,.the famous Brinks .-

's”.bfatyplcal the typical robbery involves the armed theft of about $250,

o money for 70 dependent chlldren

. not cover losses due to sickness and even death that result from the
- environmental pollution of the air and water and the sale of unsafe

- . food and drugs, defective autos, tires, and appllances, and of . -

~hazardous clothing and other products. They also do not cover the -
- numerous disabilities that result from injuries to plant workers,

-+ more adequate safeguards, and the potentlally'dangerous effects of - Lo
,vmgpwork-related exposures that might result in malignancies, lung dlseases,7;~'
- ‘nutritional problems,; and even addiction to. legal drugs and alcohol
- Nader claims that. .corporate crime causes. injuries to ‘pPersons on a- L
. larger scale than do the so-called "street crimes." Far more persons -
“are Killed through corporate criminal activities than by individual

'j'estlmated ‘that faulty goods monopolrstlc practlces, and s1m11ar )
law violations annually cost consumers between $174 and $231 bzlllon _

A Department of Justice estimate put the loss to .the taxpayers from -

reported and unreported violations of federal regulations of corpora-

:l*trons ‘at ‘$10 to $20 billion each year, and the Internal Revenue SerV1ce e

- estimates that about $1.2 billion goes unreported: each year in -
corporate tax returns (cited in Shostak, 1974: 246). The loss from

:lfjthe electrical price-fixing conspiracy of the 1960s has been estimated.
. to have been nearly $2 billion, far greater than the’ total burglary

losses during any given year. The losses resulting from the con- .

- .gpiracy of the largest plumblng manufacturing corporations totaled =
about $100 million, and during the 1970s Lockheed Corporation admitted
- dillegal payments of more than $220 mllllop, primarily concealed foreign - -
- . payoffs. In 1979 nine major oil companies were sued by the Department
~ of Energy and the Justice Department for illegal overcharges of more
. than $1 billion. The lawsuits accused the companies of either

"fcharglng too much for products derived from natural gas liquids or

‘costs at a later date (The Wisconsin’ State Journal, January 6, 1979)
- In contrast, the’ largest robbery ever to take place in the Unlted
States 1nvolved the 1978 theft of $5.4 million: from the Lufthansa -

armored car robbery of approx1mately $2 million in Boston had been the
largest robbery'loss These highly publicized robbery cases are:

while a typical burglary is about $350 and a typical larceny about

©'$125, - The largest welfare fraud ever committed by a single person 1n_‘~~_'5

. the Unlted States. totaled $240,000. It involved a woman- in the Los
“Angeles area in 1978; she had used elght dlfferent names to collect

These costs of specific corporate crimes - are hlgh but they fall
to touch the total losses that accrue from corporate crimes. -They do -

“jlncludlng contamination by. chemicals that could have been used wrth'

~ eriminal homlcldes, even 1f death is an 1nd1rect result the person

'7Jj1st111 died.

One must of course recognlze that the publlc is far 1ess fear-ffp;ﬁj%

itful of dying & slow death as a result of air pollutlon, or of a

.- -disease causéd by their. occupation than they fear being robbed or -
. burglarized. Individually, and also from a financial point of v1ew,
‘o ordinary- crimes have little effect upon .society as ‘a whole, but
. cumulatively their effects upon our society have been serious. The R
.. fears these crimes create can -be felt and understood even though theyyﬁ
- ..-cannot always be: explalned This is fiot the same with white collar =~ . .
= nd especially, corporate crlme, partlcularly large corporate crrmes-k'
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- expense of another (Edwards,,1959) ‘Fraudulent advertising may reduce‘;

~ that serlously affect the entlre moral cllmate of Amerlcan soc1ety

‘This position was ‘taken over a decade ago in a report by the Pres1~"
‘dent's Commission on Law Enforcement and Administration of Justice =
(The President's Commission on Law Enforcement and Administration of
Justice, 1967: 104). Certain well-known cases have had serious effectsﬂ‘.
on the moral fabric of society, -but they have ‘also affected the: fabr1C"A
of the American capitalistic system. When the rules of the game by
“which the free enterprise system operates, ‘as partlcularly when the

" basic tenets of free and open competition are flaunted, the entire
~system"is endangered ~ False advertising diverts consumer expendzturesvf
from one corporation's product to that of another; favored customer

‘agreements in violation of the ‘Robinson-Patman Amendment to the

Clayton Act tend to attract business from one corporation at the

the sales of an honest firm. Research espionage leading to the =
“theft of ideas and designs may be costly t&a company which pays the

bill for research and then galns llttle in proflts when 1ts laeaSCare~gri_b4j:

stolen" (Conklin, 1977 .

v#f[f B. Corporate Crlme as Whlte Collar Crrme Dlstlnct ons

Corporate crlme 1s,vof course whlte collar crime; but 1t is- of
a partlcular type.  As will be explalned corporate crime is actually
organlzatlonal crime that occurs in the context of complex and wvaried

“sets of structured relatlonshlps ‘and 1nterrelat10nsh1ps between boards.

of directors, executlves, and managers on the one hand and: between =
- parent corporatlon, corporate divisions and subsidiaries on the other.
Such a concept, in terms of crime, has developed rather gradually, and

it is ‘only natural that it should often be confused with a broader

area of more general crime among the so-called "white collar" groups"
‘The concept of white collar crime was developed to distinguish a- body ..
of criminal acts that involved monetary offenses not ordinarily '

- associated with crlmlnallty It is distinguished from lower soclo-'}i;7 SEEN

economic crimes in two respects: the nature of the violation and the

- “fact that administrative and c1v11 penalties are far more likely to be

used as punishment than criminal penalties. Relatlvely speaklng, 1t .

-1s a rather recent addltlon to crlmlnologlcal theory

dost whlte collar,crlmes are crlmes assoclated w1th and llnked
to,. an 1nd1v1dual s occupation. They are acts of lndlvrduals, or. of

s small groups of individuals, as for example, a typical-business or

_concern that sells securities. Except for the similarity to some types

"of business violations, corporate crimes are completely different. =
‘Crimes committed by them cannot be llkened to those of 1nd1v1duals,,-_wu

even if one regards a giant corporation, in a legdl sense, ds a
person As was initially pointed out, they are organlzatlonal
.crimes occurrlng in ‘the context of extremely complex 1nterre1at10n-

~ ships. ~Corporate conduct "must be enacted by collectivities or =~ =*v%%5%?f

aggregates of discrete individuals, it is hardly comparable to. the
action of a lone individual' (Shaplro, 1976: 14). Here it is the

. organrzatlon, ‘mot the occupatlon, that is of prlme/rmportance.

The entlty that 1s called a corporatlon is completely dlfferent
from the collectloq its management personnel; many. corporatlons
~are, in fact, huge: conglomerates. If occupatlonal crime is to be-
‘considered as: synonymous with white collar erime a distinction can S
be made between the crlmes of corporate off1c1als which represent




””corporate crime and those that constltute white collar or occupational

crime. Distinctions are based on whether the official is actimg for

" the corporation .or for his personal interest and. against the corporatlon

“1f a policymaking corporate executive is acting in the name of the cor- foi

"rporatlon and the individual's decision to violate the law is for the

benefit of *he corporatlon, as - in pr1ce-f1x1ng violations, . the: v101at10n e

- ‘would constltute corporate crime. If, on the other hand,  the corporate -

“and financing benefits in a personal way from his official connectlons;g°fi5“

official acts against the corporation, as in the case ‘of embezzlement,

' with the corporatlon, ‘his acts would constitute white collar ot ‘occupa-

tional crime. White collar criminal acts committed for the benefit of a fhh;

df-corporate official, therefore, such as embezzlement of corporate funds,
- ete. are.not con51dered corporate crimes. Doing somethlng for the cor--

,,‘vporatlon and for oneself agalnst the corporatlon can, on occa81on, how-f -
- -ever, coalesce : o : 7 . . .

RN The Recognltlon of Porporate Crlme", - = S
-+ In the field of criminology there has. been 11m1ted research on .

white collar crime, and’ within this. area there has been very little re-
“search on corporate crime. Sutheérland carried out the first empirical

: :fstudy in the field, and his work served to convince criminologists of
- the importance of d01ng research in this field. 'His White Collar Crlme,
‘published in 1949, dealt with the Lllegal behavior of 70. of the 200 -

largest U.S. non-flnanC1al corporatlons (Sutherland, 1949). For 25. years

- following Sutherland's work, however, there was only limited follow—up
. research and“only minimal study was made -on illegal corporate behavior.
- -Relatlvely few quantltatlve research articles have appeared, all rather
~ narrow in scope and again dealing largely with antitrust v1olatlons.,,:”
" Of significance is this relative lack of research; Sutherland 's .study
" remains basically the only broad research on corporzte crime, as his
~ White Collar Crime should actually have been Corporate. Crlme. It con--
- . tinues, therefore, to be widely.cited in spite of its 1arge1y obsolete
- data, the weak methodological procedures, the unsystematic ana1y51s of.

. the-data, and Sutherland's failure to use independent variables in data_g
”,‘analyses  In addition, this study covered. only federal law V1olatlons e
:v:by a small group of 1arge corporatrons.,~- . LT o A

. service to the topic of" corporate crime; largely it has been only since - -~
- the mid-1970s that corporate crime has been incorporated into the crim-
' -inology. dlSClpllne and ‘serious studies have been undertaken. ,The first
. ‘basic book to include a chapter on. corporate crime appeared xn 1973 .
.-"(Clinard and Quinney, 1973: Chapter 8). Criminology textbopks now con- -
. ventionally include a chapter or a lengthy discussion on o
+ _Corporate crime first appeared as a- separate topic-covered
oo sional society meeting at the 1975 <ession of the American Society of
'r_‘Crlmlnology, 1n each subsequent year there has be L
. porate crime. Similar sections are now included in the meetings of the.
~ Society for the Study of Social Problems and those of the American So- .
- ciology: Assoc1atlon, and articles on’ corporate crIme are. appearlng moreﬁﬁ;f“
-_frequently 1n profes31onal Journals..,y E R N N S

For'some deﬂades since Sutherland crlmlnologlsts pald only 11p

tlhe ‘subject.

Thls increased recognltlon of corporate crime has largely been al

7fqu1te natural response to social forces; partlcularly the ‘growth of

¥ ‘~\4,\,\

‘public concern for and knowledge about corporate wrongd01ngs.: Per-»h-_,;
haps .a central force in the present and growing interest in crimes 1n e
this area of business mleht be sald qulte srmply to be the dramatlc

CELT 18
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jmincrease in both the role and the 1wgact of the maJor corporatlons 1n e
*contemporary Amerlcan society. The major corporations are the very .
~-central institutions in our sgo€iety; little wonder then that publzc
gand regulatory attentlon rg turnlng 1ncreasrng1y toward them :

e

“IE lS possrble to 1dent1fy some . of the more specrfic eocial forees

c.ooin Amerlcan society which have contributed to what appears to;be an al-

~most: sudden criminological interest and comcern with corporate crime -~ - |
+"(see Clinard and Yeager, 1978). - They include certain highly publrcrzed A
r‘serlous corporate v1olat10ns, 1ncreased recognltion of corporate irre-
- .sponsibility, the ‘growth of the consumer movement, increased environ-.{, .
~ mental concern, reaction to the overconcentration on concern with lower- -
. class’crimes- and poverty problems, and the influence of conflict amaly- -
. sis and Radical Criminology on Criminology (see Quinney, 1974 and 1977“**-iff;

' jChambliss and Seldman, 1971 and Taylor Walton and Young, 1973) o

The paucrty of reaearch on- corporate 111ega11t1es hasrbeen due to

r:,a number of factors. ‘First, an important barrier has been a lack of
experience and approprlate tralnlng -For criminologists trained inm f~ﬁjf;f
“eriminal law and accustomed to studying individual offenders, the. study L

- of corporate crime has necessitated a. 51gn1f1cant reorlentatlon—-greater.

. familiarity with the conoepts and research: in the areas of" politlcal '
-~ sociology, complex orga'tzatlons, ‘administrative law (for example ‘the -

-~ regulatory. agencres),‘c1vii law, and economics: - Corporate. v;oratlons,.»

as well as their control, take place within a complex. political and

" ‘economic environment, and most ‘often they involve administrative and = =
- eivil ‘sanctions to whlch erlmlnologlsts have generally had only. limited -
exposure. State and federal agencies rather than the courts, further-.
© more,- handle most of the enforcement, .and: crlmlnologlsts for the most:
- part have had little experience with these agencies. -Second, it was
- generally believed in the past to be difficult to gain access to regu-f'

latory agency . ‘enforcement data, or to court cases related to corpora-
tions. Third, only limited. funds have been available for research in

* this area, while resources have been plentiful for research on ordimary
‘erime, due to the traditional interest in ‘conventional crime, to a lack: -
" of concern for research on illegal corporate behavior, and. also to the

fact that criminologists have felt -unable to set up. v1ab1e research
projects. As a result, criminologists have generally taken the- easy

~path and haVe contlnued to study conventional -¢rime, or, at best,/small-l _
scale consumer frauds. This situation is now changing, particularly in
.- the avallablllty of- research funds- for studies on white .collar and. cor—
- porate crime. Many of these funds have recently been made available R
- through the Law Enforcement Assrstance Admlnlstratlon of the Department S
- of: Justrce v , . g , L _ , S B8

f;tyD{s The Deflnltlon of Corporate Crlme

The eriminal law may ‘be deflned as. 2 body of specrallzed rules of

>'55a pol;trcaliy organlzed soclety that contain provisions for punishment
(probation, fine, ‘imprisonment, and even death) administered in the.

name -of the political state when a’ vrolatlon has been substantlated

- through Jjudicial or court procedures. - In a strictly legal sense, an - =
' gct is a crimeonly if the statutes so specify; these- statutes,,togethert,.w
"with the subsequent: 1nterpretatlon of them by the courts, constitute the ~
~_ body of criminal law. This definition ‘applies well to burglary and rob- . .
" bery; corporate crimes, however, cannot be defined and studied in such .
57*~a 1rm1ted manner Our crrmlnal 1aws represent only a part of a larger

SR
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body of law, there are. in. aﬂb xeon admlnlstratlve and c1v11 1aws

. Although these laws are mnot appllcab w40 the ordinary criminal offen-v:nfh"':

“der, they are for the most part the.manner‘re\whlch corporate vicla-

tlons are handled. Violations of these civil andadministrative lawsv"“h'”h"

~are also subject to punlshmenr'by the polltrcal state., “From the .
reSearch polnt,of Vview, then, -corporate crime includes any -act. pun- s
‘ished by the stafe, regaf&leﬂﬂ»of whether it is punished under. admlnr
1strat1ve, chll.or criminal law (Sutherland 1945 and 1949¢ Cllnard

: 19525 Clinard and Meler, 1979 168-169) .

In the‘research study of corporate errme whlch is the main sub-:.;
Ject of this Yvéport, however, the wide range of seriousness of corpo--
‘rdte violations has been. recognrzed Consequenrlﬁ ‘¥iolations have

h ‘been ranked ‘as serious, moderate and minor-and much of the analyses.

reflect this dlstlnct1on. Reporting, such as paperwork, violations = =
‘and ‘similar violations of administrative law have generally been con—rprf;~
“sidered minor violations; other: types of violations of" admlnlstratrvefr

~law may be cons;dered serlous or moderate, depending on the nature of
the violation. On' the other hand when considering enfor cement actions

no_such distinction can generally be made as to-seriousness because,. for
'“éxample,-a warning letter, an administrative consent agreement or a- . - .
court-imposed consent order may actually have 1nvolved a serious or mod-y},gjv
erate V1olat10n : _ . S . o ; SR

T Because of thelr more recent orlgln and the conSLderatlons of leg-;:i~*"

~ islative power that both white collar classes and. corporate bodies =
possess they are far less. likely to be punlshed under the criminal law.v-'

- The criminal ‘sanctions used in’ criminal law cases are, therefore, not-

‘“as likely to have been provided as penalties for- corporate violations. B =~

'Penaltles prov1ded for the latter violations are far more. likely to- be e

.¢'jexclu31vely or alternatlvely civil or administrative. ‘Any . definition .
- of crime,’ therefore,f solely in terms of the criminal law 1s too restrlc_”

.. tive for an adequate understandlng of behavior like corporate crime;
.. in many cases the regulation of white collar and corporate offenses pro-. -
-+ vides for the criminal law along with alternative ‘sanctions such as ~. =

. eivil and administrative actions. Moreover, the criminal law, because =

-~ of power difficulties in its application, is not as likely to be used. .
“In general business. and corporate offenders are ' admlnlstratlvely seg- ¢
. regated" trom conventional offenders in the United States (Sutherland, -

71940 8).° Administrative rather than criminal sanctions: against’ corpo-‘f e

'f;;ratlons are’ w1de1y used.in Great Britain and Canada (Goff and Reasons, .
.7"1978) .  Moreover; civil and ctiminal cases cannot be dlstlngulshed on

vjf;the.bas1s of the formal burden of proof requlred It appears ‘that, 1f

- -anything, ¢ivil courts, in: practlce have a more exacting burden of S

-+ proof than do crlmlnal ‘courts. (Peplnsky, 1974: 226). The two categorles;' o

'ﬁgln actuallty do- not necessarlly differentlate wrongs by serrousness. .;v s

The admxnlstrat1Ve and c1v11 enforcement measures generally used in

ﬁ;:corporate violations include warning letters, consent agreements or- de- . . -
- crees and agreements not to repeat the violation, seizure or recall of
,a_ﬂcommodltles, ‘administrative or civil monetary penaltles, and court. 1n-,‘
. junctions to refrain from further violatidns. TFor the most part corpo- - . .
' rate lawbreakers are handled by administrative gquasi-judicial boards of S
. government regulatory agencies-such as the Federal Trade Commission, . = =
" ‘the National Labor Relations Board and the Food and Drug Admlnlstratlon.ﬁéu~
.'j,,These government regulatory agencies may impose an. admlnrstratxve “rem
S edy or they may ask the c1vil or. crrmlnal ccurts to: do 80, as for

'7h{i2Q;?f.




. example/to issue an 1n3unct10n Although only orflcers of a corpora-%

.~ tion can be sent to prison or flned an action seldom taken, corporate
~oliability 13*hecom1ng increasingly common’ “under the crrmrnal law, Cor-~ f“

. porations are also being more often* ‘punished by flnes, somettmes heavy;,'”

-ones, under the criminal law. A "corporation" camot, of course, be =

.,.Jalled. .so._the major penalty of imprisonment, as- used to control indi--

S ,Vléuar'persons ‘(with the exceptlon of corporate officers), is: unavall-“ T
*f”able in the case of corporatlons . e '

?:_cIuS1ve concept-of "ecrime" it 'is not possible to deal: analytically wrth' B
- the different. rllegal actrvrtles ‘that are punished by law according to- .
- 7. speial class, such as corgorate crime. A conviction in thed criminal -

' who commit crimes are-fiot convicted in the criminal courts: but’through
- administrative hearings and civil courts (Sutherland, 1940: 5). Suth-
-erland stated that the criterion of the criminal law should be supple-

' of one class should be kept conSrstent in general. terms Wlth the crl-,ﬁ
f-nterlon of other class crlmes (Sutherland 1940 .5). St e :

l'crrme is generally treated with an aura of politeness and & respecta-
- pility rarely afforded, if ever, in cases of ordinary crimes. As al-
' ternative penalties to the. crlmlnal law are provided, corporations are
" ‘also seldom referred to as "criminals. " Even if violations of the
_,nrrmlnal law were involved along w1th ‘other laws, this study revealed = -
- in conversations about corporate ‘crime that- enforcement attorneys, as- '.1;,rg
~well as corporatlon counsels, generally refer t£6 the ' corporatlon hav—~f.;_;§\

~ the enforcement official." One does not speak of the robber ot the
<burg1ar as "hav1ng a problem w1th the government " aii-.:ﬂfw__ Fie

" other ‘government actions and private suits. ® In one settlement of -
$229,000 for illegal campaign contributions of millions of' dollars,*_:p
ﬂ_{whlch involved "laundering" the money, a Gulf.O0il spokesman stated that:
. the. company had made ‘the payment settlement "without admitting any cor—,-,..w
. porate liability."’ ‘He added that it was made to "protect the company .
- against ‘any future clarms"uregardlng the past ‘transfer of polltrcal o
funds from overseas (The Wall Street Journal, November 14, 1977).  In.
. settling a $4.3 mlllion Saudi Arabian- payoff Hosp1ta1 Corporatlon of -
" America stated: "The company believes-that its actions with regard to -
. payment of fees was reasonable and appropriate under the clrcumstances

r»and its actions did not constitute violations of appliable laws., " It~
'agreed to terminate this controversy in order to.avoid expenses and

.-.October 27, 1978). After Schlitz Brewing Company had pleaded- gullty
.o to klckbacks to retailers and had been fined 5 :
-~ pany. said’ it should not. be construed as an- adm1331on on the part of the'af

‘:‘f company that 1t had v1olated ‘any law- or regulatlon Ve e . _ -
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Tt is belreved by many that v1olat;ons that lead to admlristratrve-"h”h o
or civil penalties are not. really crimes. ‘Unless one uses. ‘a more in-

¢ourt is not an adequate “riterion, since a large proportion of those -
mented by other forms of law and in dorng so the criteria of the crrmeslf;;"
Even in- the broad area of 1egal proceedlngs, however, corporate

ing a 'problem,'" or "the corporation shoul 1& bring its 'problem! to - - . .

Even after a consent order or other legal settlement has,been reached
it is typlcal for a corporatlon to deny gullt partly ‘to -avoid: possible

S .

the inconvenience of protracted litigation (Thé Wall Street Journal,

761,000 the brewing com-agg??ife

ot

The Present Study jh Q]ﬁ}f7,*i‘[3§’gsﬁff'

Thls partrcular’research represents the flrst 1arge-sca1e compre-i -




;hen31ve 1nvest1garlon of corporatlons dLreetly related to their v1ola~"
‘tions of law. It examines the extent and nature ‘of these illegal activ- =~
ities, and’ examines the data in terms of the corporate structure and the
economic setting in which the violations occurred. The study has con--
centrated on an emparlcal investigation of the 582 largest publicly.
owned corporations in the United States: 477 manufacturing, 18 wholesale, -

66 retail and 21 service. A major focus has been on manufacturlng en- -

terprlses Corporations in banking, ins urance, transportation,. commu-
nication and utilities have been exzcluded as in Sutherland's 1949 study

' because of the unusual nature of these businesses (i.e. they .are subject
- to more strict- regulatlon and/or licensing). The annual sales for 1975

‘of the corporations studied rauged from $300 million to more than $45
billion, with an average sales volume of $1.7 billion for parent firms.

f_:Data coVered all enforcement actions that could be secured, initiated
. or imposed by 24 federal agencies during ‘1975 and 1976. Revealed for

- wide range of enforcement actions rather than actioms restricted, for
. example, ‘to antitrust v1olatlons as has®been done in other- studles '

‘.,1n nature and in extent

”7;the flndlngs are posgible. This: research ‘is on a far more comprehensive
© . 'to predict economic variables related to violations. Suthérland's meth4-

' . problems encountered and how they were met. Less than seven paragraphs

v’.because he studied empirically- and for the first time, the crimes of

the first time ever, therefore, is the wide range of types of corporate '
~ violations, as well as actions initiated and imposed by government agen-
~cies. Predictions of what types of corproations violate the law have
also been attempted through an analysis of data in terms of corporate
‘structure and t1nanc1a1 data which are then used to compare with indus-
try-level data. Some of the hypotheseo are that unfavorable trends in
~.such areasas sales, proflts, and earnings are associated with viola-
tions. An analysis is presented of the characteristics of corporatlons'
'agalnst which limited actions have been initated with those against
which initiated actions have been extensive. Actions of parent corpora-
tions ‘have then been compared with their 101 largest subsidiaries, whose
"1976 annual sales ranged from $300 million to $7.8 billion, on the hypo-
' thesis that pressures from parent corporations to increase proflts con-
txlbute to the. greater vlolatlons of the sub51d1ar1es e

; The present study is ba81caL1y similar in approach to that used by
Sutherland: both study the largest corporations and attempt to cover a

- Both define corporate "crime" as viclations of administrative and civil,
‘as well as criminal, law; they . are in accord that research limited to
the criminal 1aw~v1olatlons would give a limited, as well as-a false,
- picture of - corporate crime simply because . alternatlve proeedures are
~available, which is not the case with ordinary crime. They both also .
exclude public utility, transportatlon, communlcatlon,;aad ‘banking cor-
~ porations ‘on the ground that they are regulated by commission and that

. the violations -that mlght occur in these areas are. thus restrlcted both

= _ These are ‘the smmllarlties 1n,the studles the dlfferences are ex-
“tensive, in fact so extensive that only a few superf1c1al comparlsons of

" scale; it is much more complex methodologically; and it also attempts

Ie‘odology was’ simplistic, with little deseription: even ofrered of the.

- or: four pages wete devoted to the description of the data and methodol-. =~
ogy.. Sutherland's contribution was 51gn1fieant in the final analy31s,"'
~the giant corpotatlons and - because he. attempted a theoretlcat inter-
~ ‘pretation of their ‘importance and nature, not because of his findings
j]or the rlgor of hlS research Among the more 1mportant dlfferences ‘




between these two studles (termed here the flrst and the second)
are the following o o v

’(1) ample. . The semple of the first'study:wes 7OYOfvthe 2001
: argest non-financial institutioms (publ 1cly or privately

~owned); the second studdies, with few exceptions, all of the. =
582 largest publicly owned manufacturing, wholesale, retail

~and service establishments. Nearly all of the analyses were

. 'confined to the 477 manufacturlng establlshments, as was
'-largely Sutherland s sample ‘

F
} N A _ . , -
S (2) Time Span. The ana1y51s covered the llfe careers of the 70
. . corporations in Sutherland's study, with an average life of
45 years, covering in the case of some corporations the -
period’ from 1890-1944 and in the case of five actually prior-
“to 1890. The second was limited to those cases arlslng
during a- two-year period, 1975 and 1976, . Sutherland’s ,
- method of using cumulative cases is dlfficult to- comprehend -
 due to a wide variation of the time periods for each corpo-
"ration. He used # figure, such as' the average number of
decisions against a corporatron whlch was actually derlved_
- from four different time spans.

: jtlon In actuality, however, ' 'many - of the subsidiaries of
. these corporations are not listed in the flnanc1al manuals
- and could not be identified for the present study" (Suther~
land, 1949: 19). The second study was limited largely to -
parent corporatlons, whose numbers were much greater; since
Sutherland's day the number of corporate subsidiaries has
greatly expanded, into the thousands. Moreover, it was _
found to be difficult to identify v101atlons by subsidiaries
since the ‘name. of the parent -orporatlon was rarely mentloned
in the source. ' : R o

»;(4)7 Sutherland's studv was restrlcted to decrslons taken agalnst
. a corporation by an administrative action. or by a court ,ﬂ_"
'dec1sron.. They 1nc1uded the follow1ng

.formal dec1310ns and orders of courts but
- also the decisions of administrative- comm1331ons,.A
. .stLpulatlons accepted by the court or comm1351on,
- settlements ordered or approved by the court,
- confiscation of food as in violation of the -
- Pure Food Law,. . .opinions of courts that
" the defendant had violated the law at - .
an earlier time even though the court: then dls-'
mleed the sult (Sutherland 1949 20) S

ment actions against-a corporatlon whether: admrnlstratlve S
or court. Enforcement actions were much more broadly .
- defined than were Sutherland's; they consisted of- £inal
~ actions durlng the period studied (not necessarilythe final -
actions). Sutherland's, on the other hand, were limited to-

vf;fconflscatlon, and’ settlement) It is of interest that - .
o the only avallabre detalled methodologlcal clarlflcatlon 1n L

=
[
L

3T(3) rSub31d1ar1es “The first study was desrgned to 1nc1ude data-3ftue
-~ on all subsidiaries under the control of the parent corpora-;ﬁ’V

iThe present study covered all known 1n1t1ated and enforce-.f o

court declslons (criminal, civil, equrty), ‘commission (order,_-_ﬁgg}ﬁ




r5)'

Sutherland’s study is in agreement w1th the present study,_
~he tabulated decisions against corporations so that if in
‘one suit decisions were made. against three corporatlons each !

. was counted sepa rately If two suits were made against a

corporatlon and a decision was made against the corporation
in each suit it was counted.cmce,hgmamm. L

Coverage./ When Sutherland was conducting’ hlS study the laws
~regulating corporatlons ‘were prlmarlly restraint of trade,
illegal rebates, misrepresentation in- advertising, unfair la-
bor practices, and certain-illegal financial manlpulatlons.
“His 'study, . thererore, did not cover laws regulating air and
‘water pollutlon, consumer" nroduct safety; equal employment o
‘opportunity in terms of race, sex, religion and ethmic ori- -

- gin; occupational safety and health and a number of other-

. labor regulatlons. The present study therefore, has a much
wider coverage, 1nvolv1ng, in facet, some 24 dlfferent federal

- agencies; obv1ously’thrs increases- greatly'the number of po- .
"~ tential dec131ons even though the time span was limited to

“only two years, 'The present study, on the other hand, was

'concerned with government actions and not with pr:vate comrt;”

_petitor suits although some data were collected on them.

Sutherland included cases involving decisions in 1nfr1ngements-_.‘

~of patents, trademarks, and copyright cases that do not con-
stitute an actual. federal offense as they are- dealt thh by
prlvate sults : _

The flrst study 1nc1uded dec1s¢ons of gederal state,’

and in a few cases, mun1c1pal courts. . In the second study

most of the tabulatlons were” conflned to federal cases, Data

" were gathered on state and local cases, but they were tabula- -

ted. separately The feeling was. th—*“‘ nly a relatively small -
proportlon of staLe and local cases were discovered, and thls~ﬁ'

v'same 31tuatlon mnst have been true of Sutherland's study -
(6) 'Data Soutces. Both studles recognlzed the limitations. of thei )

»sources of data on corporate crime, and this probler will be
dlscussea elsewhere in more detail. The present study was far

- more comprehensive in the search for cases; data sources con-

‘sisted of all pertinent Law Service Reports, including 'the.
‘Federal Reporter and 12 different types -of spec1allzed reports -
~such as those for the Food and Drug Administration (FDA), the
- Federal Trade Commission (FTC), the National Labor Relations

Board (NLRB) the Environmental Protectlon Agency (EPA), etc.,“ '

. reports of: 1ega1 actions. agalnst them by corporation to the -

" Securities and Exchange Commission (SEC); data from federal

agencreswhe eavallable, and a computer newspaper search of
~all articles appearing in The New York Times, The Wall Street‘
~Jotirnal, and over 50 leading trade newspapers. - Sutherland -
Iimited his Law Service collection to the Federal Reporter,

h the published decisions of the FTC, the SEC, the NLEB, the

FDA . (but - only for 1924-1927), and. the Interstate Lommerce

Commission. In addition, he used the Official Gazette of the_ o

Patent Offlce which was.not done in the present study since
patent violations are not enforced by the federal government;

"-, oonly private suits ‘can be filed. Only The New York Times wasiofh

Aaff used by Sutherland 1n the newspaper search 1n_the:present

:hhf24if:-*xf:
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'“study The Wall Street Journal and trade news papers were foundw':

to be more useful. Sutherland sought state data primarily

~in Amerlcan State Reports whlch was not used in the presentv f
1stuay L 5 : :

‘Data Analyses The stat:.stlca1 analyses presented in Whlte -
 Collar Crime were elementary; only simple counts of ‘decisions
- were taken and occasionally an average was presented. In R
. the present study data were analyzed in terms: of averages and
‘percentages, but primary attention was focused on the degree

-~ of association as ‘determined by correlatrons, Chl—squares, §
o Tau and regre581on coeff1c1ents ‘ : . “

Sutherland made no study of the characterlstlcs of
corporations as. related to violations other. than the main

. type of industry; even this was done rather unsystematlcally
~ As opposed to the earlier study, the present one makes

" use of extensive economic and business data gathered on

each corporation's structural and financial characteristics,

“including trend data;. they were then compared with industry o
. -and-economic-level data with the view to predicting viola- -
~tions. Alsc comparisons were made of the characteristics = -
. of corporatrons ‘with many violations and those with only a.

‘“*_few and between parent and the larger sub31d1ar1es

. v MEre counts of dec151ons by a few very broad types Were‘g7d
presented in the first study, whereas in- the present study
‘the types of initiated actions and enforcement sanctions

7 were analyzed by numerous subtypes. . In the first study

'”there were no statistical data on: the details of the v101a—v
 tions, as has been done here. Finally, Sutherland limited

" his analysis to ¢ ints of the decisions divided by admin- -

_istrative and. court. Since no effort was made to analyze"
violations in terms of levels of seriousness, as in the
- present study, there was no way in which the first study

could discover, for example, the degree of" association

between serlousness of V1olatlons and serlousness of
- sanctions. : : >

‘d(S)"”
©.7 . analyses he made up for this lack in part by many shrewd
- interpretations of corporate crime. Many of these. observa- -

Although Sutherland dld not utllize sophlstlcated statlstlcal

:"Qtlons were undoubtedly derived from qualitative analyses of
- the large amount of case material which he collected, some .

of which is' presented in White Collar Crime. Case analyses‘

" are used in this study but were not relied on to the extent

that Sutherland did. “After all, as he pointed out in the:

Preface, he had spent 25 years on the research the present}

:fistudy was made over a three-year perlod
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CHAPTER III _
FEDERAL REGULATORY AGENCIES AND CORPORATE CRIME

Corporate crime is controlled by a variety of regulatory agencies j |

. or comm1331ons, each of which has been delegated its authority to. regu-
- late and police given areas by Congress. . Each agency generally is di-
. rected by a small group ‘of persons, . called a Commission, appointed by -

the President, and is headed by a chairman. In theory the Commission

- ‘approves each act of the agency. . This type “of organization was first
.devised for the Interstate Commerce Commission (ICC); subsequently

other agencies, such as the Federal Trade Commission (FTC) and the

. Securities and Exchange Commission (SEC), have been patterned after it.
- Some newer agencies, like.the EnV1ronmental Protection Agency (EPA),
~are headed by an administrator with a staff of assistants instead of

by a commission. - Congress .gives the agencies their powers and their L
- appropriations, but they depend ‘upon the Presidential appointment power

for the caliber of these commissions or directors and also for- execu-

~ tive budget requests and political support if they are attacked ‘Such
‘agencies have rule making powers delegated by Congress. 0therw1se _

- Congress would be faced with the enormous task of leglslating thousands
~of additional- laws.  In addition, many such laws would be so controver- -

sial that any . enactment would elther be V1rtually 1mpossible or. very

. time- consumn.ng

AL Enforcement Powers‘

Wlthln the regulatory agenc1es are the policing d1v1s10ns, usually

5 'known as enforcement divisions. They investigate the violations that

"fall within the. Jurisdlctlon of the individual agencies, then refer = =~
their findings to the commission. These findings are then summarized in = - =
- a memorandum of recommendatlon,vln which are listed the facts of the .
© investigation, the investogators' recommendations and the violations of et

law that are discovered Accordlng to the commission's decision, one"

- of three courses of action is pursued: administrative action, criminal .
.- referral, and c1v11 prosecution, or. even all three courses (Bequal, R
. 1978: 142) S R _ B

An administrative actlon 1nvolves an agency hearlng in. whlch an -

_agency . employee ‘known as a hearing examiner or adminlstrative trial -
”Judge,,s1ts in Judgment The case is prosecuted by the: agency's own.
‘attorneys, while the. charged party. ‘such as a corporation, the respon-
- dent, is defended by its own attorneys. ‘Thesé administrative tribunal
' holdings are then appealable, first to- the comission, then to the U.S.
" Court of Appeals Cr1m1na1 referrals, in the form of a "ecriminal re- . -
~ ferral memorandum,” are an agency's recommendatlons for -eriminal pro-:'
. _.secution to the Department of Justice. After the facts of ‘the case
" have been outlined and the violations of" law cited, the Justice De- -~ .
. partment then decides whether to prosecute Should the decision be .
"made not to prosecute, the agency itself has no eriminal jurisdiction, -
. although a U.S. attorney may on occasion ask the agency to refer the
- case to his office and thus circumvent the Justice Department. Even
” Athls de01s1on, however, rests with the prbsecutor and not the agency

The option of conducting a c1v1l prosecution in whlch its own.

ulfffattorneys prosecute the case, is open to. the agency. but the 1mpact lff?ffr

29 PR




 of such a route is restricted. The agency may ask a federal court to
‘order an injunction against the defendant, that is, to cease and de—

~_ sist from further law violations, and monetary damages may even be
sought; to avoid prolonged eivil litigation, however, a consent decree

~is usually sought. A consent decree is an agreement between the agency

B ~and the defendant, in which the defendant simply agrees to no further

“law violations without admitting guilt. Should the defendant then
- violate this agreement, the agency can ask ‘the court to hold the v1ola-,
“tor .in civil contempt. Unfortunately there is no uniformity ln.monl-_*

_toring of consent agreements ‘Some agencies do monitor, some do not, .
while others, operating in a random fashlons, sometimes monitor con-
- sent decrees and at other tlmes ‘do not ‘do so. Further, the contempt
‘¢itation requires proof. that, 1n fact there was. such a V1olat10n, and 2

'31jthis is not an. easy task.

Although Bequa1 (l978 143) estrmates that more than 90 percent of,
Vall agency prosecutions result in consent decress, this roughly paral- .
“lels enforcement activity elsewhere in the legal world Roughly this
”percentage of all civil actions which are filed are settled and crimi- =

" nal actions outside the corporate area generally result in plea bar-

.'“vgains of ‘one kind or another being accepted by the court. The fesourcesrp_fv

~available to defendants and the courts make this resolutlon of most

- actions a necessity, otherwise the dockets of agencies and courts " . .-
o would be even more crowded than they are now (Newman, 1966)

v All agencles have investlgatlve and subpoenapowers an agency can
cite the corporation or individual officers, even at the administrative

,_fystage,_such as the Consumer Product Safety Commission. (CPSC) has done
. Despite administrative powers, regulatory agencies often must fall
"5,Qback on court enforcement and then on c1v1l and crrmlnal penaltles

, jBy and large, agencres differ from traditlonal
- legal approaches not because their sanctions and
-~ other motivating strategies are any more SOphlS-'
- ticated for dealing with a corporate-dominated.
" . society, but rather because their fact- flndlng
~.and perhaps rule-making procedures are more
“Vspec1allzed (Stone 1975 107) ‘

- The varlous pollc1ng agencles also have the power to conduct.regu-' :
Flatory or administrative searches. ~Since many agencies have non- = )

. criminal policing roles,- regulatory searches usually are allowed by -

‘the courts without the need for a search warrant. Many are actually

-~ "fishing expeditlons ‘for criminal prosecution, even though this is.

- opposed to the implied powers of regulatory agencies.  In this way -

T;'they get ‘around a need for a warrant. - The courts have taken the- p051-n'

. tion that such searches are of a civil nature, with criminal sanctions
. coming into play only when the violator has refused to take steps to

. _tf‘remedy the violations found on hlS premlse.. Mbreover, the prlv;leged,*h*f*"
‘j:;(self-lncrimination) , SRR T T g

v'pdoes ‘not. protect the cusnodlan of a. corporatlon
“ . from producing the corporate books and records,,
-~ even-if these would serve to 1ncrim1nate the cor-sﬂ'
- poration as well as himself. The [Fifth] Amendment.
~..'is.not available to corporatlons as a defense; as ‘“WAn R
«c'creatures of the state they are. open to lnspec—- SAEIPEETLR




tion and examlnatlon by government agents SRR
(Bequal, 1978 160) A

lh.TOn the other hand if a: prlvate 1ndiV1dual should be asked questionsv
| . about his own personal papers, he can refuse to answer based on the T
A Flfth Amendment protectlon agalnst,self incrlmlnatlon L

“f“,fB Avallable Penaltles

S Over the past few years corporate penaltles have contlnued to 1n-V ERR TR
',crease in severity; -although possible penalties may appear to be strong =~ -
- in many agencies, they must be evaluated in terms of hundreds of m11-"-'
. “lions and often billions of assets and sales of large corporations :
(see Table 1, Text). For antltrust violations the monetary penalty may[ Sl
~ be as high as $1 million; a Consumer Products Safety Commission (CPSC) ~~ =
. -penalty can be up.to $500,000. Still other agencies have penalties for =
“each day of violation; and they can mount up to large figures. The EPAi_'
“ has a penalty of $25, 000 a 'day for the flrst offense and $50,000 ‘each
- day thereafter. Slmllarly, the FTC can impose a $10,000 per day pen- =~ = -
- alty for each day its rules and orders are violated. On the other hand Ty
the corporate monetary penalties available to some agencies ‘are quite -
- small; for example, for the SEC-and the Occupational Safety and Health -
e Admlnlstratlon (OSHA), it is only $10,000 and for the Food and Drug . .
. Administration (FDA) él 000.: for the flrst offense and $10,000 thereafter.”
. One might also maintain that an FDA serzure order could result 1n sub-vv
“,~stant1al menetary losses ‘ , : . 3

i Most agenc1es may use 1n3unct10ns, but the Natlonal Labor Relatlonsf* -
Board (NLRB) . has available only an injunction, except for -remedial ac-.
_tions like back-pay. In its 1976 report, the NLRB pointed out that a ' . -
major difficulty was its lack of an 1ndependent statutory power to: en-
. force its decisions and orders. It suggested that. it mlght seek en-
. forcement through the U.S. Court of Appeals and that" parties ‘to its SR
‘cases might also seek judicial review. Private suits are allowed: underagk]fg,;
- ‘applicable- statutes: in the majority of regulatory agencies; except1ons ,uf e
,lnclude the FDA the Internal Revenue Serv1ce (IRS), OSHA and the FTC

o In the maJorlty of the 24 regulatory agenc1es surveyed a corporate}'aj[?ff
2 fexecutlve may be named in a complaint (see:Table 2, Text), i The excep-tg S,
- tions are regulatory agencies that concern themselves with employment o
- such-as the Equal Employment Opportunity Commission - (EEGGN, the Offlce
. of Federal Contract Compliance (OFCC), and OSHA. Maximum individual e
"ﬂpenaltles vary, ranging from injunctions to fines and prison sentences. - .
- "With few exceptlons,_the fines and maximum jail sentences are modest.
- Agencies. imposing fines of: $10 000 or less on'individual executives:
. "_include IRS, FDA, and the SEC. ' On the other hand, the EPA, the CPSC R
.. and" the Antrltrust Division of the Department of Justice can.levy flnes,iﬂl'”
 that range from $25,000 to $100 000.. Prison sentences can range from -
;six months, avallable to OSHA to three years in antltrust v1olatlons

j’” The fact that Ahe.statut % creates the regulatory agency theo-lﬁ;jff o
ko fa%§?63i;xwg;v_ﬁ,ieif'*ﬁte&t “fo-do somethlng does not mean that the .= . = - o
. instruments will- actually be used. ' Budget and- manpower con31derations,ﬁ;--f
- the legal and economic power of the corporations, the consequences of -
too drastlc actlons on the economy and the publlc,,and sheer agency

1 See Appendlx A for func 1ons of those agencles used 1n thlS research fffffh*




TABLE 2

AVALYSIS GF REGUL\TORY AGWNCIES USED IN STUDY 19761

n YEAR_" ‘COMPLAINT. -;f;:~-;, L ;y,vv;  .;': e BT .. PRIVATE _
: oo UUAGENGY . MAY BAME- o P Tt S s T
Acancy .. v - "BEGAN -~ INDIVIDUAL ° MAXIMUM INDIVIDUAL PENALTY .~ MAXIMJM CORPORATE PENALTY = ALLOWED - .-
'AGRICULTURE MARKETING e e T e T P P RO
© . AGREEMENT ACT . - 1937 - . YES o T TR e T e e
*. - (DEPARTMENT OF AGRICULTDRE) B A

':?PACKERS AND STOCKYARDS e S el e S e T e e T R
- ADMIWISTRATION .- 1967 .. YES . Injunctions, forfeitures .- ~Injunctions, forfeitures --% -
- (DEPARTWhNT OF AGRICULTURE) T e e T R I I A

"PERISHABLE AGRICULTURE '
_ COMMODITIES SERVICE = . .
”‘(DEPARTWENT OF AGRICULTURE)

L T T S T T e P S S L R -::}5_fF1nes, revocatlon of permzt
o ARMY CORPS OF ENGINEERS" e o T UYES - “ijxnes, 1n3unct10ns-k,, Lo 1n3vnctzons _eourt actlon
T e e T e : Lo x(cease and des1ct) S R i :

_”CONCUMER PRODUCT SAF"TY : ,'a- e L T e SR e BT T R T R
quWMISSION L .7 Y72 oo YES -$SQ 000 ane year or both .Q_$500 000, 1njunctxonq R 2 T

A I R S ,325 000 per day,_one year,. r'.$25 000 per day, flrst B PP URPR-

wEVVTRONMENTAL PROTECTIONi,”,'; R R Lo both Tor first offense; - A_”offense, $50,000 per day. - . YES -

' .AGEVCY DR _ L .. 1970 - . .YES ' $50,000 per day, two years,.k- thereafter ingunctzon Lot
IR , ,‘-v - e B AN TICPRNN Y o3 o both thereafter»»_" R .

. ‘i. B} :. .J.v,4 ,‘.;y{.::.  i  T ',.1 R 7i;~"5’ :?7  ‘i;inJun¢t1on'>béCkPa? awafd' R
EQU EMPLGYMEN : ) R 2 : : B o . D
”'OSPSRTUgngYEEM§ISSION B :'1964' :::-'NO B T .vvv_‘Jj. ST relnstatement, flnes and/or i YES.;f'-'

IERT oL L e i - "5V*v : e ' L R PR
L ’FEDERAL ENERGY Lo A T s Crxminal and chil penaitxes.,-Crlmlnal and c1v11 penaltxes, " YES
s ADWINISERATIOV S 1976 YES T jfznes SR SO V*refunds e . e

! From 1976 Annual Reports of agencies and Federal Regulatory Code, 1978.
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AGENCY

. YEAR®
| AGENCY
BEGAN _

’:TABLE'Zf(éohtinued)yfﬁ o

- COMPLAINT -
 MAY NAME
_INDIVIDUAL

:*vMAXIMUM CORPORATE PENALTY

 PRIVATE .
surT

S vFEDERAL TRADV cowmxssxoa

,gg

| 1914

YES' ' "Réstitutibn;;

__MAXTMUM INDIVIDUAL PENALTY

lInjﬁﬁctiqnffx,

 Restitut1on InJunctlon, R
A.,Dlvestlture, _
.. day for V1olation of rules -

$10,000. per

__ALLOWED - -

FOOD AND DRUG ADMINISTRATION

1907

$1000, one- year ‘or both

YES . for. first offense $10, 000”
Sor both there-:

~,three years,
‘.ag:: .

‘thereafter;

$1000 First offense; $10. 000<:
; seizure of con-~"
f_demned products, anunctzons

. DEPARTMENT OF THE INTERIOR =

" Revodation ofﬂpermit o

ANTITRUST DIVISION .
(DEPARTNENT OF JUSTICE) =~

1890

YES © . | $100,000, three yéarg~6r.bpﬁh

‘ $1 mllllon, Injunction R

Dlvestiture

YES

'<faCRIWIVAL DIV*SIOV

~ (DEPARTHENT OF JUSTICE)

YES .. Fine, up to life imprisonment

Fines

”OFFICE OF FEDERAL CONlRACT

OMPLIANCE PROGRAMS
| (DEPARTMENT»QE LAROR)

;f 1965

O e

' Backpay,. Suspension, :
‘,CancellatiOnQQf-contract‘

CyEs

WAGE AND HOUR DIVISION .~

YES ":Backpay, $1000 for each '
_Fv101atlon . _

Backpay, $1000 for each
violatlen, 1njunction

..”};&ES 

_OCCUPATIONAL SAFETY AND

 HEALTH ADMINISTRATION . -
(DEPARTMENT OF LABOR)

1970

NO ':$10a000,‘éixsﬁogfhé,orjbo;ﬁ-f]ﬂ

-~ NATIONAL LABOR RELATIONS

. BOARD

11913

NO

;1Iﬁjuﬁctions. backpéy'aﬁéfd_i_;”YE$ ”"‘

'.#ﬁxgéptfsqle,ppqpr;etbréhip.,'




we

u.s. CUSTOMS SERVICE

: AGENuY

YEAR
AGENCY

:fTAgLﬁlz'(cbhtinued):.?'

" ‘COMPLAINT

MAY NAME

 PRIVATE

SULT

'SECURITIES AND FXCHANGE

OMFLSSION

. BEGAN

1934

INDIVIDUAL MAXIMUM INDIVIDUAL PENALTY';

,SYES,'f,: $1o ooo two years or both"

:,MAXIMUM CORPORATE PENALTY -

f-$10 000 Injunctlon '

ALLOWED

. YES

NUCLEAR:REGULATORY coMMISSIOﬁ.

1974

YES

. Suspension of license,
. - cease and desist, fines

“YES

NATIO\AL HTCh AY lRAFFIC

- SAFETY ADMINISTRATION
“(DEPARTMENT OF :

1966

L

: 'Flnes
v'actlon

recalls,_court

¥Es

TRANSPORTATION)
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inertia are all factors that set llmltatlons on what an agency can do
in enforcement. , . . _ :

- C. lelted Enforcement Staffs

' The greatest handlcap to the successful enforcement of agency regu-t

lations in -the corporate area is not the availability of. legal tools,
~ ~ problems of investigation, or direct industry influence; it lies in
- limited agency budgets and - ‘inadequate enforcement staffs The assigned”

enforcement tasks of some newer regulatory agencies are clearly immense.

~ For example, the EPA data as of February 1978 on water pollution con-

trol alone showed 41,000 permit appllcatlons (the permits spell out
construction schedules for abatement equipment and the amounts of spe-

-~ eialized pollutants a plant may discharge) from non-municipal (largely ..

~industrial) dischargers, with 27,500 permlts ‘having been processed and = -

- issued by the EPA or approved states (which administer the permits and -

- enforcement under EPA regulations; 29 states and the Virgin Islands

. have been approved). Including. municipal treatment plants and. other

~,Udlschargers, total ‘applicants numbered 67,500, with. almost 50,000 per- - -

- - mits issued. In addition, the EPA has been given the technlcally com-

- plex ass1gnment of determlnlng "best practicable technology" and “best -

-available. technology for the numerous 1ndustr1al categorles belng '
regulated .

This concluSLOn was also reached from a study of annual agency re-
ports, interviews with government officials, and from other material.

. The 1976 annual agency reports, for example, referred frequently to =~ =
-~ limited enforcement resources in view of increased responslbllltles, B

. increased agency workloads, and the complexlty of the enforcement cases
the agency faced. Regulatory agencies reported an increas ed caseload

due to newly- promulgated or extended laws .and regulatlons - The Crlml-

IVVnal Division of the Department of Justice pointed to a rising caseload
- in the Public Integrity Scction due to new cases referred from the
. recently established Federal Election Commission (FEC), the Privacy
‘Act, ‘and new domestic lobbylng statutues. This is due to increased-
-public interest in exposing corporate bribery, further revelatlons of
conflicts. of interest involving defense contractors, as well as in- -

creased criminal referrals from the Commodlty Futures Trading Commis-

,f1;310n (CFTC) and the SEC. the Antitrust Division- of the Department. of -
- .Justice and the U.S. Customs Service described their growing responsi-
“?,l=bllit1es in relation to other regulatory agencies. The NLRB reported

a steadlly'mountlng number. of unfair labor practice cases, which gen-

. erally require about: two and a half times ‘more proce551ng effort than
~do representatlon cases " : : A

.One may Well wondem why such small budgets and - profe351ona1 staffs :

":ﬂ‘are allocated to deal with. bu31ness and- corporate crime_ when billions

- of dollars are willingly spent on ordinary crime control and the payment
. to over 500,000 policemen, along’w1th tens of thousands of government
- prosecutors and other officials. - The federal system alone, for. example,~

employs more than 10,000 1awyers, the Justice Department alone over. 000'

fffexcludlng attorneys in the 94 U.8. Attorney offices. - Of this large
. 'supply of legal talent, the prosecution of white collar and corporate
. crime résts on the shoulders of less than 200 assistant U.S. Attorneys . = =
_-in the fraud section (Bequai, 1978: 150). With the exceptlon of spe- -
. ¢ialized units like the tax and antitrust divisions in Washlngton, SR
© 7 the real workhorse of the federal prosecutorlal machinery is the 1oca1»§'xj,,g;
Tqulgfederal prosecutor the U S. Attorney A total of less than 2, ,000 of y.i-”
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" thhem are employed by these 94 offlces ' The largest office employs -
about 160 attorneys, the smallest less than a dozen; the larger offi- .

 ces are those of the District of" Columbia, Southern District of New

York, Central District of California, and Northern District of Illi-

‘nois. Until recently, with the exception of the few larger offlces, ;»*
- most of them had no specialized units to handle white ccllar and cor-
 porate cases. In 1979 an Economic Crime Enforcement Division to deal -
- 'with white collar crime was established in the Justlce Department to

) prOVIde speC1alized staff at the local offlces

S Several factors account for thls dlsparlty in enforcement (l)
' Congress has only recently been subjected to the type of consumer and

R ~environmentalist pressures that lead to budgetary increases. FPre-

viously public pressure was almost exclusxvely on crime in the streets,
~not crime in the executive suites. (2) Corporate and industry groups

~have exerted pressures .on congressronal members not to give regulatcry'g'"

. agencies so much help that they might become as.powerful as the corpo-
rations they confront. "The Congress keeps the FDA, -the OSHA, and

the FCC on token budgets: just enough to insure that those agencies' E

names remain on organization charts, but not nearly the amounts. neces—~

| _sary to hire personnel who might challenge corporate conduct in a ser- 7

~ ious way" ‘(Hacker, 1973: 174). Moreover, "regulatory agencies are-

ﬁ-]‘kept weak by having restricted budgets, lacklng the power to- subpoene

“the records of companies which are under- investigation, and being - .
 forced to rely upon reports by the manufacturers of new products rath— .
. er than being given .the resources to conduct in-house tests of those
' products" (Conklin, 1977: 123). (3) Even if agency enforcement were
to be dgubled they would still be grossly insufficient to carry out .. -
~ the ‘inspection and prosevutlon needs. - Shortage of staff not only means
- that corporate violations are not followed up but also that agencies

 have to settle for a large proportion of consent agreements or decreesf.s‘~3

' or, as in the case of SEC with the illegal campaign contributions and
v»forelgn.brlbery ‘scandals, require that corporations submit to spec1a1
;1nvestlgat10ns by outside directors. The SEC enforcement chief, Stan-

' ley Sporkin, ‘stated in 1276 that "We have to have consents, otherw1se

' -the thing would not run. - If the commission had to litigate every. case,;

'- Q1ts force of trial 1awyers would dry up fast" (Business Week, May 10,

- 1976: .112). Because of 11m1ted budgets regulatory agenc1es must pros- _’
;t-ecute cases selectlvely , v N , S

_TD.~ Lack of Informatlon ['

- The regalatory agencles often 1ack the klnd of data necessary for’"

,'effect1Ve regulation and enforcement. ' They must have broad-based data,

‘or they must havé sufficient funds, manpower, and authority to obtain

them, This puts them at a dlstlnct disadvantage in enforcement ac- j'”"

~tions, particularly in lltlgatlon ~First of all, the agency. staff,

-f;_ part1cularly the economic staff, is usually 1nadequate in number.
- Second, the 1942 Federal Reports Act has been used by industry to

r*restrlct the collection of needed data, -the only source of data thus

.~ being the industry itself. "It was not until late 1978, and after an e
- - elghteen-month lawsuit, f01 example, that a federal court ordered all.
. -corporations to furnish the FIC. essentlal product line business data j'

to aid. their antitrust enforcement.actLVLtles The FTC order had been

" resisted by over 200 maJor corporations who refused- to comply, prxmar—'~“

~t"1ly because they claimed it furnished information to competitors which -
:;fmlght be 1eaked from FTIC. On the :other hand the FIC has regarded




11ne-of-btsrness reports as thelr mOSt 1mportant programs for measurlng o
economic performance and opening up a more competitive economy (Benston;
1975: 174-179). 1In general government agencies must-depend on industry-

furnished data. Third, industry often has the only available data, as,
for ‘example, in the case of the oil industry. These data are often in-

~complete, however, in terms of agency needs and often the agency simply :
. "does not have staff (or the power in some cases) to verlfy the numbers°'-
-qveven on a selectlve basxs" (Stephenson, 1973 45)

'1rE. Coordlnatlon S

Other problems within the agency hlnder thelr effectlveness Reg-

, ?ulatory agencies in general do not adequately coordinate their activi-
~ ties and enforcement actions. .As a result, only limited exchange of
- information on violations and government agencies takes place. For the

most part the enforcement statistical records maintained are so inade-

'lquate that it would be impossible for most of them to exchange infor--

mation in any case. The agencies operate under different pollc1es and

»»few consmstent enforcement polrcles cut across agency llnes

A rather drastlc solutlon.for these problems has. been proposed

' namely a cabinet-level coordinator of regulatory agencles many of whlch,?
.are now lndependent and most are seml-lndependent

One cablnet level preSLdentlal app01ntee should be
responsible for the behavior and performance of all
the regulatory agencies. In effect, the heads of the L
- ICC, CAB, FCC, FMC, SEC, FPC and banklng authorities =
.would be his cablnet respon51ble to him. Such an
- arrangement would enable the public, the press, the .~
Congress,,and the pre51dent to focus attention on -
* economlc regulatlon (Green, 1973 26 27) . '

Some Cr1t1c1sms of Regulatory Agenlces

Polls taken by even the. bus1ness orlented Oplnlon Research Corpo- -

ration have indicated strong public support for government-enforced
_regulatlons to protect the health of workers (4 - 1), product safety = =~ =
- @ -1), and the environment (2 - 1). - Despite this and agency achieve-
‘ments in many areas, corporations. ‘and the business media constantly

level charges of big government, bureaucratic procedures, and the ex-

- cessrve paperwork and costs of complylng w1th regulatlons

l; Exce331ve paperwork “One of the most per31stent charges

,1eve1ed ‘against regulatory agencies is that the corporations are. Te~

quired to do too much paperwork: to supply the ~agency with all the 1n-=
formation it seeks from them. Actually there -is a great dlfference

'ﬂ‘between paperwork and other issues in the polltlcal context. The pur-‘ :
- pose of paperwork is to achieve valued objectives like. computlngrtaxes,,zf
- ' protecting the environment, and health and worker safety Although it.

is undoubtedly excessive, paperwork problems generally arise from eff

. forts to meet the objectives of congressional statutory enactments
and to have data that will make possible successful legal prosecution.
Basically the Commission on Federal Paperwork set up by Congress, and -
- which reporred back in 1978, deals with the effects of various.statutes.
. over the past ten years; these. statutes represent new values in which B
v}the regulatlon and enforcement must be carefully monltored Among the _;--:’
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agenC1es with the most serious paperworx problems for corporatlons and;'
. others are the EPA, OSHA and the Equal Employment Opportunlty Gommls-'
':ns1on (EEOC) (Weaver 1976 206) :

'2.: Costs of complying wrth regulatlons “One of the most common _p;",
B charges against many of the more recently created agencies,; as for ex- =
ample agencies that deal with pollutlon and product safety, is that
~compliance with their regulatlons is so costly that proflts serlously-'
~decline.  In some :cases’ corporatlons and even a single industry, it is
- claimed, are placed in a precarious financial situation. * These argu-
ments have been refuted by Mark Green, who claims that these cost esti=
. mates are derived from the regulated 1ndustry and are: vastly overstated o
”_1(Green, 1979) ' _ .

: 'The EPA estlmates, moreover that although 20 000 jobs have been
... lost in plants that could not comply, 600,000 obs have been created
~ .. by pollutlon control expenditures (Green, 1979).  Some government .
- agencies have been trying to reduce the number of rules, OSHA in 1978
-~ for. example eliminated 2,400 fire safety regulations in a step to
- strip away "nit-picking" rules and condense 400 complex pages to tem S
. (The Wisconsin State Journal, December 21, 1978).  These were orlglnally“
- developed, however, by the National Fire Protection Association. In '
“order to meet some of the problems of regulating agenc1es,_1eaders of
. the Senate Governmental Affairs Committee introduced a- blrl in 1979
" that would require agencies to conduct and to publish a rev1ew"'of
desmred beneflts when 1ntroduc1ng and. rmplementlng any. rule

V'G{' Indu try Influence on Regulatory Agencles

R Regulatory agencies are not qulte in - the same . 51tuatlon as’” the RN
. judicial branches of govermment. Basically law: is derived from statutes‘-"
- of the legislature, although judges also make laws by - establishing o
precedents. - By thelr very nature regulatory agencies. are quasi- JUdlClal
bodies that both issue regulations and later enforce them. As a result
. the regulatory agencies can be subject to industry influence and pres- -
- .sure in the development of regulatlons which are, in turn,’ the subject
of enforcement. Regulatory agencies are then rlkely to be 1nterested
oin protectlng an industry to see that the operatlons are fair and at’
. the same time geared to deal with violations. Industry lnfluence is
~ exerted through direct influence on the regulatory -agency,. ndusfry ,
_.promotion of a favorable business climate, later employment with the - .
: ﬁcorporatlons and placlng 1ndustry personnel on the regulatory commls-i.ﬂ
"SlonS R : ) : : S

ThlS v1ew, known as the capture theory of admlnlstratlve agen-. ,
,vc1es, is w1dely held buL there is an increasing belief that.the problem
“is not so much '"capture' as it is lnadequate representation of inter- =

.- 'ests other than those of the regulated parties (Stewart, 1975). This,

. in turn, has led to efforts to find ways to obtain greater public par-

1 ;'-tiC1pat10n 1n at 1east some of the processes of the regulatory agen—~-' :

e cle ' e Sl _ , _ RO
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B CHAP’I’ER v e | -
FEDERAL STATE RELATIONS ™ CONTROLLING CORPORATE CRIME

: 1t is commonly belleved that all “roads lead to Washlngton"'ln the-ﬁ‘.

control of corporate crime,.as in the majority of other matters, as if.

- the federal government alone, and not the separate states, handles the =

:jlllegal behavior of -the 1arge corporatlons This is 1ndeed the 1mpres-A**

. -sion given by the communications media; corporate crime news emanates:

- almost exclusively from Washington, . although important corporate crlmes:h‘“_
within states are occasionally covered in the national media. In orderw.'

to determine if this picture of enforcement activity is. accurate as .

- weli as to. study the problems. associated with state and federal rela-uf'mv_ e
. tions, interviews were conducted in. 1978 and 1979 with Assrstant Attor- - .
neys General and. other enforcement officials in five states -- Califor- . .
nla, Georgia, Illinois, Texas and Wisconsin (see Appendlx B for 1nter--

view questions). Similar issues were also raised in interviews with

~federal officials (see Appendix C for names, states and federal agencies o
of those interviewed). Actions are also occas1ona11y taken against .. .

~ large corporations by local government, usually in the very large cities; .

- but time 11m1tat10ns precluded*maklng 1nqu1r1es into this- local admlnls— B
'g'tratlve area. . . L

LAt tne state level smaller corporatlons on the Whole, present

- more enforcement problems than do the larger ones, and state enfrrcement
‘measures are usually. ‘concentrated on them. This is a product, in part
~.of course, of a general tendency for state ‘agencies either to leave to,:

or to turn over to the federal government the violations of the large
corporations due to the interstate nature of their bu51nesses ~In ad- "

' dition, smaller corporatlons do not often have adequate resources for

product safety testing or for providing equlpment needed to assure thelr‘

”hgfmeetlng EPA,standards or: those of other agenc1es..;

o In the area of corporate crlme.control state and federal relatlonsti*
-'may take a number of forms, In the first place there may be no activ-
ity at all in this. area,‘as in the case of National nghway Traffic =
~Safety Administration, the agency .that deals with auto and tire. defects
 of manufacturers on a nationwide basis. Drug safety certlflcatlon is
 carried out only. by the Food and Drug Admlnlstratlon ‘(FDA) ..~ Second,
the federal government may handle enforcement work because the laws 1n. e
_certain areas like antiturst are more likely to affect large. corpora- R

tions.  Thirty states have had antitrust .laws, some of which even pre- . *

. cede the Sherman Antitrust Act of 1896; yet most enforcement actions ,
- ‘against large corporatlons are still carrled out by federal authorities., = =
. Smaller corporations remain the primary concern of the states, although
"“;efforts are being made to increase state enforcement against large cor- . o
- porations.  Third, the main- impetus, and: the setting of quality and. - . .
. “other. standards, is of federal origin; in some cases; however, the en~-
. forcement work is done by the states under federal supervision. In the}‘-f
‘case of the Environmental Protection Agency (EPA), for example,. 28
. 'states have agreements to. enforce this agency's. standards,,under a 50 el
. percent federal subsidy. . The Unlted States Department of Agrlculture ERARE




is mov1ng 1ncrea31ngly to decentrallze agrlcultural commodlty 1nspec- X
tions to the states. ‘Fourth, many states have enacted laws quite sim-. .

ilar to the federal in actual provrslons, although they operate inde-

pendently. Here the enforcement operations supplement each other even’ {Jh:

though Jurlsdlctlons will be assumed largely by the federal agency 1n-rﬁffffd"

such areas as interstate commerce and large corporations., An example
of this :is the state "little FIC" regulatrons that have been enacted
to combat unfair trade practices in all states except Alabema. They
take three forms: fourteen states use the broad. 1anguage of Section 5 -

of the FTIC Act to prevent "unfair methods of competition or deceptrvetl'

acts or practices" in ‘trade or commerce; fourteen states cover all =
forms of fraudulent deception and sometimes unfair acts and practlces
in trade or commerce; and fifteen states itemize deceptive practlces
with a "catch-all" clause to reach other forms of deception. Thlrteen
states and the Distriet of Columbia have regulatlons similar to the

last alternative, but. the 1aw is also extended 'to unconscionable con- -

sumer sales practlces
A DlViSlon of Labor -

Although the general tendency is for the states to. deal w1th the
smaller businesses and corporations while the federal agencies handle,

and exercise Jurlsdlctlon over, the 1a1ge corporatlons doing interstate -

business, this is not always the case. The FIC, for example, makes it -’

a- practlce to inform a state regarding possible action on illegal sit-
uations it may have discovered; if the illegal situation involves- sev~
eral states, the action is qurte llkely to be brought by FIC. In some
cases, however, the federal government may take lndependent action, -

‘and in some cases where the corporation is recalc1trant both the’ fed-f,"
‘eral and the state agencies may take action. ‘This opens a "second

front," as one Illinois EPA official termed 1t Both the FDA and Ca1¥

1forn1a may initiate enforcement actions agalnst a firm. State actronsjz;t;;‘
can be begun before or after federal action has been 1nst1tuted 1t:is i

clalmed that many flrms need two 1n3unct10ns

Where federal agencres act 1ndependently 1t may be due not only to_ :
the natlonal scope of the corporate violation but also to the’ pecullar-.,c

1ty of the violation and where they might have had greater ‘experierice
in dealing with the issues. -For" example, this may happen in EPA cases

that involve more compllcated technology and. equipment; in. 1978 Cali- -”vd
fornia reported that it had the only moblle air pollutlon tester 1n the-

world EPA had none

A drv151on of labor may be made ‘in certarn aspects of an enforce—:~:

ment situation in some special areas. California has some 500 drug -
manufacturing concerns, but only six of them are major drug producers

Most of their: operatlons are intrastate, and the state does most of theq“'

inspecting, including checks on the purity of old drugs. - They ‘also "
check the warehouses of the national corporations to ascertain legal
compllance - On ‘the other hand, the federal government deals with the

safety and marketing of new drugs and more spec1f1c programs, such as. 'Lv-17d*

marketlng of med1cal dev1ces

The control of corporate mlsconduct is 1mproved by 1ncreasing the e
use of state inspectors- andvlnvestlgators rather than federal person-r EE PRI

nel, often with a federal subsidy. -This procedure serves to increase’
the staff at the 1oca1 1evel and also reduce the need for. federal '
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~-eral penalties and enforcement staffs to deal with the violations. '/
- For example, the federal government pays the Illinois Product Safety ' .
-~ Division the time and travel expenses of a number of their imspectors. =

- Such a relationship also furnishes a sense of partnership with the .~ = . =
. federal government. 'In some areas inspections are being turned over -~ -

- entirely to the states, .a development that may well be expanded in .

_'-thelfutu:e;fjInéreas@ngly;ngAjsanitationrinspectiqngis}being»turned "&]«gi 
. over to the states; in California, for example, state inspectors are - . . '

now partly funded by the federal government. -~ .

~Another illustration of joint enforcement, with some duplication,

~is the manner in which state and federalgauthorities‘work;tpgetherhtofi]ff777

enforce regulations in the agricultural field, including those that

. .:involve large corporations. The U.S. Agricultural Marketing Services =
~enforcement in California, for example, works closely with the state,
- -the state referring to them complaints of an interstate nature. There = .
' - 1s, however, a division of labor; the federal govermment works jointly = .
“in.certain agricultural areas and leaves other areas to the state.
Criminal prosecutions are generally carried out by federal authori- =~ - =
ties, but if the federal government does mot act, then Califormia . '
~takes the action. The federal government has the advantage of being .- ..
~able, however, to inspect shipments after they leave California, that .
is at both ends of the transaction. In addition, federal authorities

can remove a license in any state, an important consideration if the -

© . concern moves after losing its licemse. = -
~ B. State Little FICs = . - | :
| In the area of consumer action, the FIC jurisdiction is broad, . = ... .
. complaints are numerous, ‘and the need for state and local enforcement . -
- .is great. ' Fortunatley, all states (except Alabama) and the District -

of Columbia now have "little FIC" laws. FTC rules preempt (i.e. take o

~ precedence over) tliose of state and local govermments, but such rules- - = -
~represent only what may be regarded as '"federal minimum standards." .=
-~ The state may add to these rules if it so wishes. These state laws - - .
. typically contain authorization for the administrative pr enforcement . = -
- officials to conduct investigations through the issuance of subpoenas =
- and cease and desist orders, or tc obtain injunctions t¢ halt the use -
- of anticompetitive, "unconscionable," deceptive, or unfair trade prac-.
- -tices. Im,addition, nearly all of these state laws provide for res- -~ -~ =
- titution; there are alsc provisions for civil penalties, class. actions, -
- and private .action suits. Restitution may be obtained by the adminis- .
© ‘trative or enforcement official on behalf of consumers in 46 states =
. and the District-of Columbia; civil penalties are available in 16 jur- - .
' isdictions, and class actions in 16. In 42 jurisdictions a variety of .
" actions -are authorized: private actions by consumers, possibly with -~ - -
- minimum recovery of $100 or $200; sometimes with double, treble, or ' .
./ punitive damages'and usually including costs and attorney fees, are - - .=
©. permitted. . . T e T T T e

. Large corporations present problems to the little FICs, mostly be- . -
. cause of defective products, deceptive advertising, items not in stock, . ...
" advertisements involving bait and switch, and the change of sale items - . =
-;.”toﬁregular~prices;a]Many}qf];heseiproblems;g;e_d;ffigultifpr;a,gtate;to_; i¢ 
;f1hand1e;;as»Violatidns;repreSent_ajcbmbinatiogﬁoﬁ'natlonaL m@;k¢;;ng;E 3Q4f e
0. policy that emanates from New York City, for example, to the retail. .. . .
. .outlet with which the state must deal.

Georgia reported a situation . -



vdﬂthat was presentlng problems for lnterstate travelers pa331ng through

"Georgla en route to Florida; the exorbitant prices the travelers were S

' being charged for gasoline, . tires, etc. by the retail service station
outlets of national corporations comstituted real '"p piracy," a: s1tua- L

'f“'tlon the state authorltles found dlfflcult to. control

v Nearly all of ‘the 48 states w1th unfalr or- deceptlve trade practlce‘g
statutes, or with established consumer protection programs; have fol- "
 lowed the recommendations of the National Association of Attorneys Gen-
. ‘eral of enforcing them through the state Attorney General's office '

- (National Association of Attorneys General, 1976). 1In 38 states ‘the =
Attorney General has the ‘sole responsmbllrty for the consumér protec-

. tion program; in only two states, Hawaii and Montana, doei the Attor-{jf"

©'ney General have no consumer protection. respon31b111ties ‘The in-~-

creasing practice of locating consumer protection. within the offlces:_V ;

:yfof the Attorneys General = really began in the 19505 and 1960s. New -

T',{York was the pioneer in this field when, in. 1957, the Attorney- General =

- made use of statutes that permltted him to seek 1n3unct10ns agalnst :

- certain types of firms that were committing’ illegal. acts, and even to .
 annul the charter of a corporation. This practice of putting consumer
~..protection under the office of the Attorney General is founded on a

*~number of basic reasonings.
(1) Consumer fraud act1v1t1es can be centrallzed 1n the offlce

- of the state's chief 1aW‘enforcement officer. ' The bureau 1s

igthus enabled to deal more effectively w1th 1ocal 1ssues and
‘to maintain coordinated files. '

'5f(2)*-The Attorney General's offlce has had more 1ong term exper-”]

~ ‘ience with fraud cases, more legal expertlse and greater.
. access to additional 1ega1 staffs, all of -which enables them
“to implement more rigorous enforcement. '

th:(3)f.ThlS office is the only state body  that can'proceed 1mmed1— :_7:1

‘ately with litigation if other measures fail.

'j_‘(4)L1Attorneys General characterlstlcally empah31ze consumer pro—h°'o»5v
E tection, working with other’ agenc1es and both representlng and S

'%fvenforczng state antltrust 1aws

e has no administrative- “responsi bLlltleS, ‘but he does handle legal

N:stmatters for the consumer agencies. - In ten Jurlsdlctlons he and -
. ‘another state agency handle complalnts, in 31x ‘others he- furnlshes

a~1egal representation for the other agency. In cases of exclusive or

~shared. respons1b111ty the enforcement .agency can be a special consu-

’J};mer protection agency, the Department of Commerce, Agrlculture,_Bus-ff:jf

"irness, or State Trade Comm1331on, or even the : Governor s offlce

for the advancement of these reasons, along with the. following: -

© William A. Lovett, ''State Deceptlve Trade: Practlce Leglslatron,r_

.. 'Tulane Law. Review, Volume 46, .Number: 724, pp. 734-735 and John H.
- Kazanjian, " Consumer. Protectlon by the- State Attorneys General: A -

~ Time for Renewal," 49 Notre Dame Law Review 410, at 416-417 (1973).

- "Also see Attorney Generals' Intervention Before Re ulatory Agencies, .
" ‘National Assoc1atlon of Attorneys Genera~; Ra_elg » North Caro‘lna,}-u S

\g_ .
o "‘,‘*f. o
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In two other states,}Delaware and South Dakota, the Attorney Genera1y°
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(5) Thevofflce frequently 1ntervenes on behalf of the consumer'
before the state regulatory bodies A L

: As prevmously 1nd1cated most of the state agency actlons are
‘agalnst smaller corporations, leaving the FTC. large&y to -assume the

‘;'respon31b111ty for ‘the large corporations. ' The: 1atLer are more llkelv;'”
‘to. involve violations that affect consumers -nationally: It is diffi-’

- -eult for the FIC to deal with numerous consumer tomplalnts -and for thec _s
- 'state to deal effectively with large corporations whose headquarters

‘are located outside the state, thus making investigations-and the sub-"
poena of records difficult. “Both state and federal agencies may: ex-

- change information; however. - Moreover, states .often do not have ade-

quate penalties available to deal effectively with the large corpora-
~ tions. The FTC has broader powers and a. larger erforcement staff; for °

‘example, in California and Wisconsin, antitrust actions are 11m1ted to -
eivil litigation, and the agency cannot refer cases for criminal liti- =~

”nvgatlon, as can the FIC. States may generally utilize, however, the -

~ decisions and the rulings established by the FTC when they go to court;"tv
. 'When actions are taken against larger¢orporations it is more likely -

‘that several states will go together, as happened in.the General Motors '

engine switch case where 46 states brought a joint action in Chicago enff‘n7’s

1978, - The FTC may furnish "back door advice' when states do become

'-.1nvolved in litigation with large corporatlons, in’ the GM engine sw1tch;‘ o

.. case they secured a consent order in 1979 to. control such cases in the

‘7;?future

"ff_C State Antltrust ACLLOHS

S All states except Alaska, Rhode Island Vermont West Vlrglnma, andfi
'Delaware, ‘the haven of corporate. Incorporatlon, have antitrust sta-

tutes. Surpr1s1ngly, fifteen state antitrust statutes actually pre—wfrf"a"'

‘ceded the enactment of the federal Sherman Antitrust Law of 1896.

H:~fMost of the state legislation. originated in the Midwest durlng the‘j}h

- '1880¢ and 1890s; it grew out of the Populist: antm-blg corporation sen-

vﬂffftlment that was later termed 'the trust busters.'. An Attormey Gen-
~.eral in any state may bring antitrust actions urider either state or

'ffederal antitrust laws; he' serves as attorney for the state and its
~ political subdivisions that have been the v1ct1ms of ‘the violations. of _
- these acts under the Sherman and Clayton,Acts In‘addition to prose~ ..

" cuting suits against companies and- corporations, -the state Attorney

General has the responsibility to defend state’ regulatory laws that

~might confllct with federal antitrust laws. In addition, any prxvate ;'""

 ]person can bring treble damage actions in an antitrust case and in
‘other types of suits.: ' Through the Attoxney General the states may
also sue for damages in the name of an individual or in class. actlons,

‘n‘;but the federal government cannot do 'so under a 1976 federal law deal-
- ing with antitrust cases. In these suits the U.S. Department of Jus—

~f]t1ce does furnlsh a351stance to state Attorneys General

. On the whole, state antltrust enforcement actlon has not been ex-f7
'-ten31ve ‘What has been done is generally not -.directed at the large

‘interstate corporations; their control is left: largely to the. federalﬂi R

;”government States find that:antitrust actions agalnst large- corpo- -

“‘h-ratlons are often too complex and take too much time away from a 1xm—14j“‘

- ited. staff that could be: enFotclng other state laws.. Mbreover,,the

" headquarters of large corporations are often outside the state; even.

ﬁtraae assoclatlon meetlngs where a prlce flxlng conspiracy may be

Qésﬁt;‘:ﬁ




o hatched is unllkely to be heldlln the state. f The subpoena powers for ,
. out-of-state witnesses is limited. A large corporation may be engaglng"

in nationwide violations, such as giving illegal kickbacks, but only

‘a small number of such violations occur within a glven state ‘Conse- -
. 'quently, some states appear to file antitrust law suits for purposes .

~_of harassment and with the hope, having inadequate proof, that some.
ssettlement can be reached. ‘In the case of large corporations, states

are more likely to, "as one Assistant Attorney General put it, move in

‘o the "coattails of the Feds" to secure some addltlonal damage set— o
.tlement at the c*tate level ' . _ K

Recently the federal government has made it clear to the statesﬁ'

- that, in the. interest of competition, autlcompetltlve or "fair price"
~ laws that enable a manufacturer to fix prlces for its products must
be changed . B

Eederal spokesmen have 1nd1cated on numerous occa51ons in
vhe past several years that state governments are reposi- -
~ cories of similar anachronistic and anticompetitive regula-
 tioms, and if they do not proceed with all deliberate speed
" with their own regulatory reform projects, the federal gov-
ernment will utilize all its constitutional authorlty to -
bring about those reforms w1thout doing damage to- the con-
cept of federalism. Therefore, it would appear to: be in
the best interests of the state governments and their citi-
zens for such reforms to be generated and carried out from .
"within, by the states themselves, rather than from without,

t.by the federal fovernment (Natlonal Assoc1atlon of: Attorney
yGeneral 1975 , . o v

-Under the" antltrust statutes of'most states jail- sentences can be

- imposed on individuals for law violatioms. In fact,; in several states
the pussible prison. sentence for an antitrust violation exceeds that
provided by federal law. One writer has mentioned the poss1b111ty,

however, that the fallure to enforce vigorously the state antitrust
statutes may be attributable, in part at least, to the general harsh-

“ness of the sanctions (Flynn, 1967). State: enrorcement officials have~b
© generally been reluctanc to request prlson se#ntences; a. 1967 ‘survey,
- found that up to that date jail sentences had been 1mposed in only-

four cases; in one case the sentence had not been imposed under the

- statute even: though the violation was of an antitrust nature (nynn,.t"
1967).. A few cases were found where jail sentences had been imposed -

for refusal to comply with court orders for the production of evidence

- in an antitrust investigation or for violation of a related 1n3unc110n.”"“"
" A number of reasons might be ¢ited for this.relative state 1nact1v1xy
Certainly, the number of attorngys and budgets available is limited.

‘In 1977 snly 28 gtates had fulZ-time antitrust staffs with a total of

]11? attorneys (Memorandum frem John R. Wallace, Committee on the Of- -
- fice of Attormey General Antitrust Coordinator of the National Asso-

ciation of Attorneys deneral on the subject of "Update Information on

o Brate Anertrest unfercement,“ March 8, 1977). This represent: a large ERE

stereear ‘hopever, as in 1970 there were only nine Artorneys General

and 45 f@*r«t e ertsrﬁeya‘ ~8eill, im 1877 oﬂry one or two attorneys

~ avai““ﬁit aa_t statttg emlj ‘& states have an antltrust inves-

the. t@?}»i??é flseal year,_seveq haé an annuai

 ’,&@ '
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:'budget'of 1eeshthen 50 000 six of $50 000 to $99 999 and in. only
. §ix states was the budget $200 000 or more. Desplte these budget
*restrlctlons,_some states were able to recover substantial sums of

"'Wlscon51n Virginia and Kansas, for example -- recovered $200,000 or

money in a single year through antitrust actions. Three states --

more, Callfornxa $28 million. In order to supplement limited legal
staffs some states employ outside legal counsel on a contlngency fee

bas:.s tO 1n1.t1ate antltrust C&S&S.v

In an effort to increase. state antltrust act1V1ty and to relleve
some pressure on the Department of Justice, Congress: appronrlated in
1976 $10 million annually for three years. These state funds are ad-

~ministered by the Department of Justice; in order to obtain a grant

a state must submit a plan of action directed largely at hard-core -
criminal actions. A major problem in such ‘a program is that the hir-

~ing of additional attornews may strengthen a state Attorney General's -
- office but not necessarlly result in antitrust actions, and also pre-

sent a budget problem for the state when the federal grant runs out.

- Moreover, the activity may well be directed largely against . intra-

state companies and corporations, not: agalnst large interstate coxr-
porations that remain the federal government's chief concern. The

- states can, however, move against the headquarters of a large corpo-
~ration, partlcularly through a joint action with other states. In

addition the 1976 Hart-Scott-Rodino Act gave to state Attorneys Gener-
al the right to bring suits under federal antitrust laws on behalf

of their state ‘citizens and to recover damages and to enjoin further
violations. States have an antltrust role other than that as protec~

,tor of thelr c1t1zens

States are also. purchasers and consumers of goods and
services, and thus are potential vietims of antitrust
- crimes. When a public building or paving contract is-
bid-rigged, when a commodity purchased by the state is
- price-fixed, then tax dollars are stolen and the state
- suffers. States can, and do, file civil damages actions
. to recover for their own account overcharges paid as a
result of antitrust violations. This is a function that
- cannot, ‘and should not, be performed by the federal gov-
. ernment. It is the- legltrmate and increasing, province
.. of state- attorneys general to protect the- ‘revenues ef the
stateq in this fashlon (Shenefleld 1978) _

- D. 'Federal State Corporate Tax Enforcement ;

'.The Internal Revenue aerV1ce (IRS) of the federal government and-

the states generally do not exchange detailed tax information on cor-.
porations; these returns are considered prxvrleged information, as-: .
- are individual returps. The collection of state taxes from the 'l arge'
- multinational corporations is often extremely difficult, and the pos~-

sibilities for violations great. Consequently, a unique system has
been deVe1eped by a large mumber of states to deal with corporate tax

collections and enforcement problems; this so-called unitary concept
- or formula method of fixing corporate taxes is followed in 34 states.
- This system unﬁnubttdly reduces the possibility of tax evaslon,by some -

corporations in those states where the formula- p*ocedure is followed.

- Some California officials, where the system was first instituted in
‘5-1936 ‘clalm.ther 1& is the most eﬁficient method so far devrsed

e
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o The formula method works in thxs manner a,state ‘takes the world-
- wide sales and profit figures of a. -glven corporation, includes its
~ foreign subsidiaries, then calculates its own share as based on data
of sales (gross receipts), payroll (salaries, wages, etc.), and prop-
erty assets. State corporate taxes are then levied on this percentage
of the corporation's worldwide operation and profits.  Under Georgia's
fcorporate tax law, for example the payroll factor on -the formula is

the numerator of'Wnlch the total amount pald in thls
state durlng the tax period by the taxpayer for com-=
‘pensation and the denominator of which the total com-
pensation paid during the tax period. The term com-
pensation means wages, ‘salaries, concessions, and other
v=Iorms of remuneration pald to employees for personal
iserVLCes (Georgla Public Revenue Laws, Sec g2~ 3113)

ThlS method has been approved both by federal authorltles and. by ‘the
U.S. Supreme Court. This particular part of the code, which is some-
what similar to - Section 482 of the Internal Revenue Code of 1954, em-

" powers the IRS to allocate income and deductions in murtlnatlonal cor-

- porations that operate in several countries to prevent tax eva31on or
to reflect 1ncome (Haxvard Law Rev1ew 1976) : :

v ' Under the formula method there appears to be relatlvely llmlted
means for corporations to deceive a state on taxes. Property and pay-
roll valuations can easily be checked. . The method inevitably depends,
of course, on the accuracy of the- figures provrded by the corporation
on total natlonal and international operations and profits.  Further-

- more, if this is the only method used, a state cannot be certain if

“illegal . payments have been made or if other tax frauds have been com-
‘mitted. From interviews with tax officials, it appears that corpora- -
tions are not satisfied with this formula method of tax collection.
Some 92 of the largest corporations have formed a Committee on State
Taxation associated with the U.S, Chamber of Commerce to limit federal .
taxation on subsidiaries to funds not brought back to the U.S. The
_states continue to use a proportlonal tax on profits, however, whether
~or not the subsmdlary ‘is foreign or domestic. Bills have also been ‘
introduced in Congress to prevent corporate tax1ng by a state; a mod- -
ified version even passed the House in 1975, 1In order to prevent
corporate and congressional criticism, a multi-state tax compact,

- consisting of 20 states and 15 assoc1ated states, was formed to use
'the same tax formula. o N _

: More'corporate tax violations are,sald to. occur in those states

© .. where: the formula method is not followed. The most common manner il-

legally to avoid state taxes is to make it appedr, inaccurately, that
more of a firm's earnings were accrued in states with low tax rates
“or in- states such as Texas where there are no corporate taxes. Some
.corporations even fail to file state tax returns; for example six of
the top 500 corporations filed no returns in Colorado in 1976; flve -
- of them had never filed returns (Wolman, 1977). In its home statef of
Penmsylvania, U.S. Steel paid no taxes 1n 1967 and 1968,. even though
profits of $426 million were reported. Several states have reported
that an incredible amount of merchandise is "in tran31t" on rrventory
tax day ‘and thus not actually within the state. Some. corperationS'
- keep these inventories as much as possible in states where tax rates =
“are low. Not all of this &s illegal; the mechanics of corporate state

tax. aVOldaﬁce; accordlng to one Cclorado OfflCTPl is part “wizardey,
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.‘part glmmlckry, and part fraud" (Wolman 1977)

. E. Problems of State Enforcement

States appear to have one maJor advantagg over the federal govern-'

~ment; on the whole they can move faster in case of a corporate viola-
- tion. Time is required to deal with a federal agency either through o
the national headquarters or through its regional offices. In the con-
"~ trol of food and drugs the federal government uses seizures, whereas

the states, like California, use an embargo against a product in order

- to prevent its being distributed. Moreover, states on occasion revoke
—a license or at least threaten to do soj thls more rapid sanction is

usually not available to federal authorltles. as .an agency must often
obtain a court order for its actions. The Tilinois Product Safety
Division, for exa ample, can order an immediate embargo on an unsafe
product, whereas its Ffederal counterpart must take cbe time~-consuming

~action of going to court. It was pointed out that in California, as

in. other states, it is possible to obtain quicker action on consumer

affairs cases than could the FTC. It -is too centralized for rapid ac-
‘tionm, due to the fact that clearance must often be obtained from. Wash-

ington. In California, enforcement actions can be taken by state of-
ficials and the Attorney General's office, as well as by City and Dis-

- trict Attorneys. In general, states,are more concerned about'indivi-

dual consumer actions.

leew1se court: actlons may sometlmes be filed by both state and

"  federal agencies, as happens in Callfornla, because state flllng is o

faster. The state can take action in a week; federal agencies may

‘need a year, as federal litigation must usually be reviewed and then

the action must proceed through the Department of Justice. The pen-

alty may also be increased through an action at both levels, but a -
- state decision is effective only within its boundarles whlle the judg-
fment in a federal dec151on 1s natlonWIde Co S _

In splte of the greater speed of state action, states generally do

- not have as strong measures for enforcing regulatlons against covpora-

tions as the federal government. In particular, most state ag:ncies

.are hsa andicapped by not hav1ng avallable crlmlnal sanctlons,.eoneclallyf;~-717
-1mpr1son1 ent. B A o o

‘FL leferences Between Large and . Small Corporatlonsv
Intervrews with sLate enforcement officials have clearly 1nd1cated' L

‘ that strong enforcement actions against large corporations are the ex- -
- ception, certainly far less numerous than against smaller .corporations.

The failure to prosecute large corporations is due not to a fear of

‘them; actually, as one enforcement official stated, "large corporatlonsgﬂ-”'

are afraid of state actions,'" particularly the more local unfavorable

“,publlc1ty they get and the- fear that other states may then prosecute.

On the whole, however, negative pub11c1ty probably has a far greater -

effect when enforcement actlon is: taken at the natlonal leVel

The follow1ng reasons have been glven for