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Charles Benjamin Schudson, 28, graduated from
Dartmouth College where he was one of twelve Senior
Fellows, and from the University of Wisconsin Law

- Scheol where he wag a member of the law review. In

1975, he was selected for a Fulbright'Fellowship for
study in Peru. Since August, 1975, he has been a - o
Milwaukee County Assistant Distriet Attorney.” In =
1975~76; he helped develop the Milwaukee County Distric
Attorney's Battered Women Project, and worked with hun-

dreds of battered women. Since July, 1976, he has

coordinated Wisconsin's Medicaid fraud investigations,
holding duo-appointments as both an Assistant Distrdct
Attorney, and a Special Assisgtant United States ’Attorney.
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In réceqﬁ years, advocates for battered women have
dgmanded that the criminal Justice system "do its Jjob."
mhey demand giggressive enforcement of assault and battery
laws, and implore the criminal austice system to assist
the victims of family violehce. However, when responding
to these deméndst the criminal Justice system is not per-
forming its traditional role, but rather, is "doing the
Job" tiaditionally done by fémily. Unfortunately, the
criminal Justice system does not function well as a swrro-

sate'famiiy to assist'battered women. In fact, the very

structure of the system holds an inherent "hostility" to

“battered women, exclusive of any conscious aﬁgpersonal

resigtance to their cause by individuals within the system.
Advocates for battered women must understand that structural
hostility in order that they be able to change the criminal
Justice system fundamentally so that it can he part of the
effort to help‘batteréd women. ‘

Bard/Connolly (page 9) note that the extended family
once was the source of solutions to family violence. Laszlo/
Mckean‘(page 22) illustrate that the deterioration of family
and its extended religious unit pushed violence oﬁ; of the home
and into the courts. The common presuppOSitioﬁ is that once,
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in American soclety, families somehow contained viclencs in

! their midst. It is important to consider that, perhaps,

.

such containmént did not necessarily solve problems 6r end
violence in the faﬁily. In some cases, "hahdling"_the
problem of the battered women in the family might have been
an accomedation of that violence, aimed only at preventing

its spillage to other family members and 1its communication
beyond the home. |

$till, a common presupposition is that, in the past,
families were so structured that they could minimize or -

eliminate violgnce by their members against each other. The
breakdewn of the extended family, the theory continues, has
changed that structure and ability. What was it then, in
that structure, that allowed the family to deal with violence?
¥hat is it then, that the criminal Justice system can not

replace?

The family's ability to prevent violence derived from
.at least three factors: (1) immediach. The viclance was
witnessed, in the same dwelling, by persons who ;odld Judge
the incident and end it. (2) interest. The violence affected
other members of the family who had an interest in meking sure
the violénce did not éontimue, did not extend to others in tﬁé

family, and did not become known to persons outside the family.
(3) authority., The viclence confronted a family willing and
able to proscribe, prevent, or punish conduct (drinking,

.5; gambling, etc.), or address emotional problems that mighf

£
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have been the catalyst to vioclence. The criminal Justice
system does not have comparable immediacy, interest, or
authority. ) ‘

A Immediacy.. The firSt'contact between the criminal
Justice system and a battered woman is the arrival of the‘
police. The delayAbetween the battery and srrival,
whether minutes or hours, denies the criminal Justice
gystem the opportunity for immediate judgment an§ control,
The relative impotence of the police, in comparison to the
family under these circumstances, can be viewed at almost
any eritical position in the ciiminal dustice systemn, For
example, because thé police officer Qas not present, s/he
can neither judge the incident nor stop it. Because the
police officer did not witness the battery, s/he may not

be able to testify in court. ‘
Interest. Unlike the family that is directly affected
by violence in its midst, the criminal Justice system has
little or no inherent nesd to prevent or punish battery to
women. If one assumes that the system is designed to
elininate crimé, or at least to spprehend and prosecute
the most serious crime, family violence ranks low on its
list of priorities. After all, family violence has little
obvious criminal impact be&bﬁd the family unit. It is dif-
filcult to see that family violence in this generation can
contribute to crime in the next, althoéugh it is clear éhat
the armed robber tonight can also be the armed robber .

tomorrow.

FAVSEI
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' Ironically, even if one assumes the qpposit‘e,;f radical
perspective -on the criminal Jjustice system, the si{;axtus of
battered women remaing the same. That 13, if, as i’same suggest,
the criminal Justice system is not dedicated to t}};e elimina-
tion of crime, but rather, to its perpetuation iq:;" ways that
purture the bealth of the criminal justice systepl in society
{see, for example, the works of criminclogist Ri/l/&hard Quinney), -
family violence still would be ignored for eithdr one of two
compelling reasons: (1) Family violence, !_:_e__c_:ﬂ.;“g_g_ it passes
from one generation to the next, is fun’damentai to the con-
tinuation of wviolence in society. Thus to prgﬁ%rent it would
be to undermine & primary source of crime, and without crime
the criminal justice system can not survive. : {2) Bven if
“inherited" family violence is nonexistent, or not fundamental
to erdime, methods to eliminate it would not: materially contrie -
bute to the strength of the criminasl justige system, Appre-
hension of family viclence does not Tequirk the sophisticated
technology that attracts grant proppsals x‘ﬁ'om police forces
modernizing their c¢rime-fighting capacity. District attorneys
do not advance their careers by counselqﬁg battered women or
prosecuting misdemeanor battery cases. /IfPr‘iso'ns are not
strengthened by prosecution of crime tl#ét rarely leads to
imprigonment. In fact, additional a.t‘t{én’cian Yy the criminal
Justice system to family violence cmz_de add strength to other

professions, such as social work, a't;?"bhe expenise of resource

allocations to police, proaecutors,";/f‘and prisons.

i
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In short, while families had a vested interest in the
elimination of wviolence in order to presefve +their health,
the criminal justice system has no comparable interest.

Women can coatinue ¢o be battered, isclated in each home

or apartment, while at the same time, the criminal Justice
system pursues car thieves and armed robbers. To survive,
the family had to eliminate or minimize violence. To thrive,
the criminal Justice system can be better off by completely
ign&Qing family violence.

futhority. It is presumed that the family had 1ittle
’difficulty enforeing its proscriptions against violence. The
family could act as counselor or punisher and, under extreme
-¢ircumstances, could banish the memﬁer who repeated violence.
Significantly, the victim child or spouse could remain with
the family.

. No comparsble authority exists in the criminal Justice
system, Countless men batter their wives, and find'fhat the
system will not prosecute them. Others find that when prose-
cuted for battery, a misdemeanor carrying a light maximum
penalty, they receive probation or a fine. Even the most
consclentious prosecutors and Judges face a tragle dilémma
vhen forced to consider that, if jalled, the man will lose
his Job and be unable to support the family he has victimized.
Most often, the family is sent'home, ready to repeat violence.

Thus, ‘where the criminal justice system carries its
authority to i%s ultimate power, the outcome almost always
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leaves the basic situation,unchanged‘ In fact, the resulting
situation may be worse because the woman no longer has threat
of prosecutlion as a weapon against the man, and because the
tensions that led to the battery and prosecution may be
exacerhated by the fact thgt progecution has taken place.
Only the "first offsnder” seems susceptible to family«
like authority controls of the criminal Justice system. 4.
dramatic, persuasive, threateﬁing effort by the district
attorney has a chance to convinee a man that battery not
only violates a woman and the family, but threatens his self
interest in terms of reputation and employment. Here, the
criminal justice system can be effective when the threat of
prosecution in the event of another battery; coupled with
enforced counseling, not only ends the physical violence but

. helps the family find those who can help to solve the under-

lying problems.

To compensate for its lack of immediacy and interest, the
crimigal Justice system has been urged to seek specialization
and expension. The theory ls that even though the system can
never experience family violence with ‘the immediacy and Interest
of the family, it can achieve specialized sensitivity te bat-‘
tered women through education of police, attorseys, and judges,
and expansion of resources to incluqe'counselors and social
workers, ' -

e resultingjaﬁtempt Yy the criminal justice system to
achieve specialization and expansion ig a plethora of new
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police units, social agencies, and programs, illustrated é
by Laszlo/McKean as well as by the Milwaukee County District
Attorney's Battéred Women Project. The development of such
specialization has raised a question noted by Bard/Connolly
(page 24), and implicit in the laszlo/McKean studies: Where,
in the criminal Justice sys@em, should the specialization
occur?

Viewing specialization as a substitute for immediacy
and interest brings into focus the debate over police discre-
tion. Those who would limit police discretion and require
arrest in virtually every case of battery to a woman de not
say that each offender should be treated in exactly the
same way. Rather, they say that the police officer should
bring the offender to others who have specialized understanding
of family violence, and who can determine the appropriate
course for each case. ‘

Others, however, argue for substantial poiice discretion
because, in the criminal Justice system, police officers are :
in the hest position to approximate the immediscy of family.
Moreover, they argue that with specialized training, police
can attain counseling and referral skills. Thus, a denisl of

police discretion would result in a loss of immediacy without

an offsetting gain in 1nt§regt through specialization.
That second view of police discretion, however, does not
account for present police practices, particularly in large
cities. 'If pollice officers still walked the beat, and still -




?

421

" maintained family-like relationships in the neighborhaods

they patrol, they very well might be in a pesition fo handle
family violence with considerable skill and diseretion. If
the police officer's salary did not have such a direct rela-
tionship to overtime pay, the police might very well te
encouraged to spend time with families in an effort to solve
problems, But teday's police afficer works a strictly schew
duled shift, rides in a squad car, transfers from cne neigh-
borhood %o anothef, and is cautioned that overtime should
only be used for court appearances, No arrangement could
result in less immediacy and interest in the neigh%orhcod
and family.

8ti1l, it police officers merely make arrests, they
bring offenders further into the criminal justice system
vhere district attorneys, Judges, and agencies, with less
impediacy than the police, have lifttle inclination and ability
to assist battered women. Located many blocks or miles from
the family, they do not even have the police officer's interst
in keeping the neighborhood quiet. Moreover, where the
family's abllity to deal with violence related to the con-
tinuing contact betWeen‘the wffender and the other family
members, no such continuing contact can come 1n‘the criminal
Justice system. The most ded%cated prosecutors, exhausted
emotionally after a year of sﬁpcializing in family violence
cages, seek survival and profeésional advgncemenﬁ in other

areas. Similarly, social workers, overwhelmed by their case-
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loads, have difficulty maintaining family~like contact, and

,often move to another job affer a year or two.

The realities of the criminal justice system negate
another aspect of the theory that limits on police discretion
will help battered women, Such limits, it has been said,

~would result in a flood of battered women cases in the criminal

Justice system, forcing the system to adjust. But the denlal

of police discretion merely moves the discretionary funcﬁion
down the line, Nothing in the structure and function of the
crim;nal Justice system gives the slightest hint that it
wouia\réspond to the flood by increasing judicial, prosecutorial,
angd counseling resources available to battered women. At best,
short‘tefm projects will be funded. However, such projects,

like Milwaukee's, succeed not only in helping many individuals,
but also in raising counter-productije false hopes that funda-

. mental and lasting change has occurred.

Thus, accepting the presupposition implied by Bard/

" Connolly and Laszlo/MsKean--that, in handling battered women

cases, the criminal Jjustice system 1ls acting as a surrogate
family--one is left wiﬁh a pessimistic view, The criminal
Justice system can never approximate the immediacy of family.
It can never have the vested interest in the family and, in
fact, even might have within i%s'own structure, forces that
militate against an interest in ‘the elimination of violence.
Finally, the supposed suthority of the system most often -

proves illusory for the bhattered woﬁ&g,
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This is not to say that efforts to help battered women,

hoth within' and without the criminal dustice pystem, should
'cease. On the contrary, it is to say that many; both ingide =
and outside the cflﬁinal Justice system, have been:nalve in
their attempts to help battered women. To make fundamental
improvements, it must be understood that the criminal Justice
system is belng urged by battered wbmen, their advocates, and
those within the criminal Justice system who support their
“gause, to do something that can not be dohe: replace family.
Yy enforcing criminél law against battery.

Advocates for battered women will have to understand
that the criminal justice system has nothing inherent in its
gtructure and function that would lead it to make battered
wolien cages a priority. Furthermore, advocates will have to
understand that even if police officers, prosecutors, and
Judges come to understand the relationship between family
violence and "more serious" crime, limited ressurces still
will vitiate the efforts of the sensitive and skilled persons
in the criminal Justice system. Advocates will have to
understand the dynamics of zocial action and political pres-
‘sure that lead the eriminal Justice system to allocate
regsources to certain areas not because such allocation is
gaod or wise, but because, somehow, it becomes gxpeditious

and necessary.









