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ADDITIONAL DISTRICT AND CIRCUIT COURT JUDGES

THURSDAY, MARCH 10, 1977 !

U.S. Housk oF REPRESENTATIVES,
SuscommmTEE N MoxoroLEs AND CoMMERCIAL Lw,
or THE COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met at 10 a.m. in rcom 2141, Rayburn House Of-
fice Building, Hon. Peter W. Rodino, Jr. (chairman) presiding.

Present : Representatives Rodino, Brooks, Seiberling, Jordan, Maz-
zoli, Fughes, McClory, Wiggins, and Cohen.

Staff present: Alan A, T"a;rker, general counsel; Daniel L. Cohen,
counsel ; and Franklin G. Polk, associate counsel.

Chairman Ropivo. The committee will come to order, This morning
the sudiciary Committes sets out to examine that matter which is at
the very core of its jurisdiction, the quality of justice in our Federal
court system. For too long now the twin problems of court congestion
and delay have steadily eroded the effectiveness of the U.S. district
and circuit courts. '

It is imperative, therefore, that we in the Congress understand the
real problems and it is imperative that we address the real needs. To
some degree, at least, I believe these problems can be alleviated by the
authorization of greater judicial manpower.

It is that relief we will be exploring in these hearings. But this com-
mittee must also set about the business of exploring alternative means
of upgrading and modernizing our judicial machinery and simply
adding more judges must not be viewed as a comprehensive or long-
range or sole solution.

There are other valid proposals being studied, proposals such as
increasing the jurisdiction of the U.S. magistrates and reducing the
diversity of citizenship jurisdiction in the Federal courts.

In addition, the committee will also be exploring change in the en
banc procedures of the circuit courts and proposals to make increased
use of arbitration proceedings as alternatives to litigation.

Regardless of our plans to move in these other areas, however, it
now seems clear that some manpower relief at this time, perhaps even
omnibus relief of a significant nature is necessary. The situation in too
many of our 49 districts is urgent. The need in too many of our 11
cireuits is overwhelming,

(1)



2

Since 1950, for example, the volume of cases filed in the district
courts has grown dramatically from 92,000 cases in 1950 fo over
145,000 cases filed in 1972, to better than 171,000 cases filed last year.

Over that same period, the Congress responded by increasing the
number of district court judgeships by 182; from 18 judges in 1950,
to the present complement of 400. But critically no new omnibus legis-
lation creating additional district court judges has been enacted in
nearly 7 years.

Annual case filings have risen by more than 25 percent per judge
since that time. Peﬁmps, however, to point out what is more serious
are the problems facing our circuit courts for which no new judge-
ships have been authorized since 1968. The circuit court statistics paint
an almost frantic picture of a desperate institution.

In 1953, 8,226 cases were filed in the circnit cour*s of sppeal which
then had authorized a complement of 57 circuit court judges. That
represented an average of 56 cases per judge. By 1963, the caseload
figures had risen to 5,089 and the level of authorized judgeships to 78,
making an average of 64 cases per judge. ;
~ By 1975, however, the total filings in these courts had risen dra-
matically again from the annual figure of barely over 3,000 din 1953
to 16,658, For the 79 authorized circuit judgeships, that came to an
average of 191 cases per judge, compared to the 56-case average of 25
years ago.

In the past 10 years alone, the total caseload of the circuit courts has
more than tripled, & rise of better than 300 percent, The number of
circuit judgeships, however, has been increased by only 24 percent.

The facts then clearly point to a critical need and it is the intent of
this committee to assess that need and meet it as expeditiously as pos-
sible. No matter before this Committee of the Judiciary will enjoy a
higher priority, but we will do our work carefully in the weeks ahead
and rather than rush toward an immediate response, it is the intention
of this committee to make a comprehensive inquiry.

When we legislate this time we want to be sure to do so with an un-
derstanding of the full picture and an awareness of the true inter-
dependency of the district and circuit courts. There are several bills
before the committee as we initiate our inquiry this morning. Not one
of them has presumptive validity and each will be examined carefully.

It is the intention of this committee, however, to make H.R. 3685
the central focus of these hearings. That bill which I introduced last
month as a vehicle only represents the current recommendation of
the Judicial Conference of the United States. Two Federal judges will
appear before the subcommittee next week o defend those recommen-
dations. My own introduction of the bill, however—I want to make
clear, and the decision to make it o central focus of these hearings—
should not be viewed as any endorsement of the precise numbers of
judges recommended by H.R. 3685. Nor should it be viewed as reflect-
ing my belief that any one or another of the judgeships recommended
by that bill is necessarily warranted.

Rather, it reflects a view that what is needed now is a comprehen-
sive overall inquiry based on the freshest, most current statistics into
the Federal court system as one interrelated entity. FL.R. 3685 is the
best vehicle for that examination.
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Finally, let me say, as chairman, that the subcommittee is particu-
larly delighted this morning to welcome as its first witness the new
Attorney General of the United States, Griffin Bell. We are looking
forward to many years of cooperation and productivity and joint
achievement with the Department of Justice with which we cooperate
in_every instance in the area of our responsibility.

It is especially fitting, I think, that this Attorney General has made
an appearance before the committee, relating to the matter of the
Federal judiciary where Judge Bell himself, of course, has served for
many years with distinction on the Federal bench and brings to us
this morning a very deep personal as well as institutional interest and
awareness of these problems.

Judge Bell, we look forward to your testimony and we welcome you
to this committee this morning. I would now ask my ranking minority
member, the gentleman. from Illinois, if he has some remarks to make.

Mr., McCrory. Thank you very much, Mr, Chairman. I certainly
want to join in extending a warm welcome to the Attorney General
at this first appearance of the Attorney General before our commit-
tee, and to give my assarance that I want to cooperate with him and
to wark along with him to improve the quality of justice and to im-
prove the administration of justice in our country. I realize that this
morning we are facing quite a challenge in this community, and I
know that the reign of terror which has enmeshed our country and in
many respects the entire world is going to be a rzzjor problem for us
to contend with in the judicial and law enforcement area of our Gov-
ernment, and will affect greatly our responsibility.

Mr. Chairman, we begin here today, though, where we left off at
the adjournment of the 94th Congress. At that time, we were attempt-
ing to bring to the floor Senate bill 287, a Senate-passed bill, provid-
ing for 45 new judgeships. We were willing to add as I recall four
additional judgeships for the total of 49. But time elapsed before we
were able to act.

I think we must assume part of the responsibility for not bringing
this to a head at an earlier stage in the course of the last Congress.
Now, we are confronted with legislation providing for 107 new
distriet judges and 25 circuit judges. Although I support legislation
to create the necessary additional judgeships, I am less than certain
that all the judgeships provided in H.R. 3685 are necessary.

I am somewhat perplexed by the implication in the Attorney Gen-
eral’s statement which addresses current needs whereas the commit-
tee’s action of last year was based upon the needs ag they onte were.
I should point out that the statistics available to the Judicial Con-
ference last September were also available to us, that the committee
was persuaded to add at least one judgeship on the basis of statistics
for fiscal year 1976, The difference between S. 287 of last year and
H.R. 3685 cannot be so easily dismissed as the difference between the
‘old and the new. The Senate bill was passed on facts and figures,
true, for fiscal year 1975, while some of our amendments were based
upon fiscal year 1976 data. . , o

The difference between the committee’s action and H.R. 3685 cannot
be ascribed to some sudden burst of litigation as it can to a disparity



of assessments between the congressional committees and the Judicial
Conference.

Moreover, it should be noted that while the committee’s purpose last
yedr was to meet then current needs, the Judicial Conference’s recom-
mendations were made to meet anticipated or projected needs. Thus
in a certain sense, the choice is not between current needs and anti-
quated needs, but between current needs and future needs. I am not
persuaded that it would be prudent to take future needs into account
at this time.

It seems quite clear that another subcommittee is seriously consid-
ering various bills that would decrease the workload of Federal
judges. I was pleased to note in the Attorney General’s statement
that he will be forwarding to the Congress legislative proposals that
may have a similar %ul‘pose and eflect. )

g;nce history has shown that the Judicial Conference’s estimates
of anticipated needs have often been wide of the mark, and since it
is impossible to determine now what Congress will do to ease the work-
load, I think it would be unwise to act on anticipated needs, particu-
larly in view of the fact that we are powerless to repeal our mistalkes.

I hope that in the period for questioning which follows, the At-
torney General might enlighten us as to what standard the Depart-
ment of Justice employed in determining that additional judgeships
were needed. I do not think it appropriate that Congress take t}me
Judiciary’s recommendations on faith., The Attorney General has
undoubtedly observed that we failed to respond to the Executive
recommendations last year any assistance we might receive in review-
mgjr: these recommendations will be greatly appreciated.

thank you, and I am looking forward to the Attornsy General's
testimony.

Chairman Roorvo. Thank you very much, and Mr. Attorney Gen-
eral, you may now proceed with your testimony.

TESTIMONY OF HON, GRIFFIN B, BELL, ATTORNEY H#ENERAL OF
THE UNITED STATES, DEPARTMENT O JUSTICE, ACCOMPANIED
BY RAYMOND S, CALAMARO, ACTING DEPUTY ASSISTANY ATTOR-
NEY GENERAL, OFFICE OF LEGISLATIVE AFFAIRS, DEPARTMENT
OF JUSTICE

. Mr. Bern. Mr. Chairman, Mr. McClory, and other members of the
committee, my prepared testimony is rather short and i will be ~” -
to answer questions. You will see that there will be & lot of roc, . v
questions after I have finished with the prepared statement.

~ Thank you for providing me this opportunity to testify on a sub-
;ject. of. profound importance to the Federal judiciary and to all
Americans.

I\'tIg message, and that of the Department of Justice, has three
parts: :

First, we need more Federal district judges. It is imperative that
Congress act soon to create such additional judgeships and that the
number of judgeships created vealistically address the true present
need, rather than what the need may have been several years ago. You
will note I am not saying anything about numbers at this time.
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Second, we need more circuit courts of appeals judges. Two of those
civeuits, the fifth and the ninth, have other urgent needs.

Third, necessary as such additional judicial manpower is, it is not o
sufficient and complete response to the problem of our perpetually
overburdened courts, Congress should now consider long-range solu-
tions, solutions which prepare us better to handle the growing volume
of legal digputes.

Nearly 7 years have passed since legislation was enacted to create
additional district or cireunit court juffgeships. Yet, the workload of
the courts has continued to increase by sizable proportions. To take
only one statistical example, the number of new cases filed in the dis-
trict courts has grown from 92,000 in 1950, to 145,000 in 1972, to over
160,000 in 1975, and an alltime high of nearly 172,000 last year.

It is necessary that we address the needs of the district courts as
they are today, and not as they once were, In conducting its quarennial
surveys, the Judicial Conference of the United States recognizes that
new judgeships should be created at 4-year intervals, We have fallen
behind -and can no longer consider the judgeship bills of the past 2
years, but must revise the legislation to accommodate the increased
demands. v ;

A similar need exists for new circuit judgeships. Filings in the
courts of appeals increased from 8,000 in 1967, to 15,600 in 1973 to
16,700 in 1975 and 18,400 Iast vear. The numbers of filings and termi-
nations per appeals court judge has about doubled in the past 10
vears. Here, too, the need is for more judges, but the fifth and ninth
cireunits require additional considerations.

The fifth and ninth circuits already have 13 and 15 judges, respec-
tively. The Commission on Revision of the Federal Court Appellate
System, created by Congress by Public Law 92439, made its report
in December of 1973, considering the probloms of these two circuits.
Concluding that it would be undesirable further to augment the num-
ber of judges in those cireunits, and recognizing the serious need for
more manpower, the Commission recommended that each of those cir-
cuits be divided.

Congress is familiaz with these proposals; and I, when sitting as
judge in the court of appeals for the fifth cireuit, testified before Con-
gress in support of dividing that cirenit; that is, the fifth circuit, I
still believe this step is necessary and desirable.

The ninth civenit presents diffevent problems. Proposals to realine
it by putting portions of the State of California into two different
cireuits have generated great-controversy. Congress needs to proceed
with great caution here and should consider solutions which are not
antagonistic to the will of the peopls of that State—that is, Califor-
nin—as transmitted by its elected and appointed representatives. The
Department of Justice is presently studying this problem and hopes
to offer some possible legislative solutions in the neaxr future.

We now have 400 district judges. In its March 1971 midyear report,
the Federal Judicial Center predicted that, at the then existing rate
of growth, by 1990 we would need 1,12¢ district judges, Although the

23-488—78—2
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growth rate had slowed for a few years, it seems to b:ve risen again
and that prediction may not be so far fetched. i

Such inexorable expansion is having a Frofound effect on our judicial
institutions and customs. Time for oral argument is being cut back
or in some courts of appeals eliminated entirely, The custom and prac-
tice of delivering written opinions—Ilong viewed as essential to an
institution which depends on judges who are independent but do not
act arbitrarily or capriciously—is in jeopardy. About a third of all
courts of appeals decisions ave handed down without such an opinion
or explanation of the results.

. Additional judges alone will not solve all problems. The courts of
appeals have long benefited from a measure of collegiality. As benches
grow to accommodate caseloads, this necessary element begins to
disappear.

‘We must therefore meet the present and urgent demands for more
judges while also beginning to take steps which anticipate and cope
with growth. . .

Measures must be devised which will make better, more efficient use
of existing judicial resources, including the new judgeships authorized
by the pending bill and channel some of the business now coming to
the courts through other dispute-settling mechanisms. ' We can achieve
these objectives while preserving access to the courts for substantial
sgnd‘dimport-ant controversies which only courts can appropriately
decide. .

To assist in developing such measures, I have recently created
within the Department of Justice a new office, entitled Office for Im-
prevements in the Administration of Justice. This office, along with
the Office of Legislative Affairs, will work closely with the Congress,
the Judicial Conference of the United States, and other groups in
devising new structures and procedures for the courts and other dis-
pute-settling bodies.

The Office for Improvement in the Administration of Justice is
already at work on a mumber of proposals which, if implemented,
should render the judicial system more efficient and should reduce its
volume of business. I expect o recommend some of these measures to
the Congress in the near future. For the moment, I will simply indi-
cate their general nature. Some of these ideas are already fumiliar;
others are more novel, I might say here that Prof. Dan Meador who
occupied the James Monroe distinguished chair at the University of
Virginin is the head of this Office. I was able to get him on o Jleave of
dbsence from the university for 2 years, He can’t ask for an extension
as I understand tlie tenure rules of Virginia so we have got to get all
the work we can out of him in the 2 years he’s going to be here. He's
working hard and he is available to the committee staff or to the com-
mittee 1f the committee wishes to get him to testify, I think you will be
impressed with the fact that he is very knowledgeable in the field of
judicial reform. He has studied the British system, he has been there
and spent a year and written a book on a comparison between our
court systém. and what they do there.. He particularly knows a lot
about the magistrate system as they use it in England,

The subjects under di: ussion include a proposel to enlarge the
function of U.8. magistrates, I know Congress has considered this in
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the past and I hope there can be fruitful interchange between the
Department and Members of Congress or committees with an interest
in the idea. v

Work is also proceeding in the following areas: Reduced diversity
of citizenship jurisdiction; increased use of arbitration; revised en
banc procedures for courts of appeals ; madifications in Supreme Court
jurisdiction; “neighborhood justice centers” which make justice more
accessible with less delay and expense.

Finally, another idea which is still quite tentative but worthy of
exploration is that of creating “at large” circuit judgeships, not at-
tached to a particular circuit but “floating,” to address needs where
the caseloads ave greatest,

Collectively these proposals—and others which we will be develop-
ing later—hold promise not only of relieving the pressures of unprece-
dented volume on the federal comrts, thus relieving pressures for still
more judges, but they also hold promise of benefiting American citi-
zens by making justice more accessible, prompt, and mexpensive. The
need to adopt these measures is as nrgent as the need to create more
judgesthS.

My, Chairman, that completes my prepared statement.

[The prepared statement of Hon. &ﬁﬂin B. Bell follows:]

STATEMENT BY HoN, GRIFFIN B, BELL, ATTORNEY GENERAL
orF THE UNITED STATES .

Mr. Chairman and Members of the Committee., Thank you for providing me
this opportunity to testify on a subject of profound importance to the Federal
judiclary and to all Americans.

My message, and that of the Department of Justice, has three parts:

Tirst, we need more Federal district judges. It is imperative that Congress act
soou to create such additional judgeships and that the nmmber of judgeships
created realisticuily address the true present need, rather than what the need
may have been sevoral years ngo..

Second, we need more Circuit Courts of Appeals judges. Two of those circuitls,
the IFifth and the Ninth, hsove other urgent needs.

Third, necessary &5 such additional judicial manpower is, it Is not a sufficient
and complete regponse to the problem of our perpetually overburdened courts.
Congress should now consider long-range solutions, solutions which prepare us
better to handle the growing velume of legal disputes.

DISTRIOT JUDGES

Nearly seven years have passed since legislation was enactedl to create addi-
tional district or cirecuit court judgeships. Yet, the workload of the courts has
continued to increase by sizeable proportions. To take one statistical example,
the number of new cases filed in the district courts has-grown from 92,000 in
1950, to 145,000 in 1972, to over 160,000 in 1975 and an all time high of nearly
172,000 last year. )

It 1s necessary that we address the needs of the district courts as ¢hey are
today, and not as they once were. In conducting its quadrennial surveys, the
Judicial Qonference of: the United States recognizes that new judgeships should
be created at four-year intervals. ‘e have fallen behind and can ho longer
consider the judgeship bills of the past two years, but must revise the legislation
to nccommadate the increased demands.

QIRCUIT JUDGES

A similar need exists for. new circuit judgeships. Filings in the courts of
appeals increased from 8,000 in 1967, to 15.6 thousand in 1978 to 16.7 thousand
,in-1075 and 18.4 thousand last year. The numbers of filings and terminations per
"appeals court judge has gbout doubled in the past ten years. Here too, the need
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is for more judges, but the Iifth and Ninth circuits require addltional
considerations.

The Fifth and Ninth eireults already have 18 and 15 judges respectively, The
Commission on Revision of the Federal Court Appellnte System, created by
Congress by Public Law 92-489, made its report in December of 1§73, considering
the problems of these two cirenits. Concluding that it would be undesirable
further to augment the number of judges in those eircuits, and recognizing the
serious need for more manpower, the Commisstion recommended that each of those
cireuits be divided. Congress is familiar with these proposals and I, when sitting
as judge in the Court of Appeals for the Fifth Glreyit, testified before Congress in
3111;1)0;;!1; of dividing that clrcuit. I still belleve thiz step is necessary and

esirable.

The Ninth circuit presents different problems, Proposalg to realign it by putting
portions of the stute of California into two different circuits have generated great
controversy. Congresg needs to proceed with great enution here and shounld con-
stder solutions which are not antagonistic to the will of the people of tha state,
us transmitted by its elected and appointed vepresentatives, The Department of
Justice is presently studying this problem and hopes to offer some possible legisla-
tive solutions in the near future,

LONG-RANGE APPROACHES

We now have 400 district judges. In its March 1971 mid-year report, the Fed-
erpl Judiclal Centpr predicted faat, at the then-existing rate of growth, by 1990 we
would need 1,129 distriet judges. Although the grawth rate has slowed for a
gcrg\'hy(;nrs, it seems to have risen again and that prediction may not be so far-

etched.

Such inexorable expansion is having a profound effect on our judicial institu-
tlons and customs, Time for oral argument is being cut back or in some courts of
appeals ellminatod entirely. The custom and practice of delivering written
opinions—long viewed as essential to an institwtion which depends on judges
who are independent but do not act arbitrarily ov capriciously—is in jeopardy.
About a third of all courts of appenls decisions are handed down withont such
an opinion or explanation of the results. :

Additional judges alone will not golve all problems. The courts of appeals
have long beneilted from a measure of collegiality. As benches grow to accommo-
dnte caseloads, this necessary element begins to disappear.,

We must, therefore, meet the present and urgent demands for more judges
while also beginning to take steps which anticipate and cope with growth.

Measures must be deviged which will (1) make better, more eflicient use of
existing judiecinl resources, including the new judgeships authorized by the pend-
ing bill, and (2) channel gome of the business now coming to the courts through
other dispute-settling mechanisms. We can achieve thege objectives while preserv-
ing access to the courts for substantial and important controversies which only
courts can approprintely decide. -

To assist in developing such measures, I have recently created within the De-
partment of Justice a new ofiice, entitled Office for Improvements in the Admin-
istration of Justice, This office, along with the Office of Legislative Affairs, will
wark ¢losely with the Congress, the Judielal Conference of the United States,
and other groups in devising new strnctures and procedures for the courts and
other dispute settling bodies. The Office of Legislative Affdirs Is already at work
on a number of proposals which, if implemented, should render the judicial system
more effielent and should reduce its volume of business, I expect to recommend
some of these measures to the Congress in the near future, For the moment, I
will simply indicate thelr general nnture. Some of these ideas are already fa-
miliar ; others are more novel, :

The subjects undér discussion include a proposnl to enlarge the function of
United States Magistrates, I know Congress has considered this in the past and
I hope ithare ean be frultful interchange between the Department and Mem-
bers of Congress or committees with an interest in the idea, )

Worlc is also proceeding in the following arens:

Reduced diversity of citizenship jurisdiction;

Increased nse of arbitration: . .

., Reviged en bane procedures for courts of appeals :

Modifieations in Supreme Court jurisdiction; , :
~ “Neighborhood Justice Centers" which make justice more accessible with Tess
delay and expense,
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. Finally, another idea which is still quite tentative but worthy of explotation
is that of creating “at large” civcuit judgeships not attached to a partieular
cireutt, but “foating” to uddress needs where the caseloads are greatest.

Collectively these proposgls—and others which we will be developing later—
hold promise not only of relieving the pressures of unprecedented volume on
the federal courts, thus relleving pressures for still more judges, but they also
hold promise of benefiting American citizens by making justice more accessible,
prompt, and inexpensive. 'The need to adopt these measures is as urgent as the
need to ereate more judgeships.

Chairman Robrwo, Thank you. Thank you very much, Judge Bell.

Before proceding to the questioning, I would also like to welcome, I
am sorry I overlooked him, your assistant, Mr. Ray Calamaro, who has
been of invaluable assistance and has been in liaison with our com-
mittee. We iecommend you for having appointed him.

Attorney General Brrrn, Thank you. )

Chairman Robivo. Judge Bell, I first want to especially commend
that portion of your statement which deals with the creation of the
Office of Improvements in Administration of Justice and the proposals
which that office presently has under considervation,

“I'his is certainly a farsighted and necessary direction to take be-
cause unless we proceed down this voad, I am afraid we are going to
be thinking again 10 years from now of how many more judges we are
going to need, and the problem is not going to be sulved.

So, I think this sction shows your ability to seck new, better
solutions. _

Judge Bell, there have been many who in setting up criteria for the
creation of Federal judges have sometimes adyanced the proposal that
we have a set formula applied neross the board. I am one of those who
believes that a set formullu would be a mistale, that I think we have
got to have a flexible formula that takes into account all of the neces-
sary criteria, that we consider the urban areas, the vural areas, and
the various other aspects that come into the case process.

I am wondering what your views are on the question of applying &
set formula in order to determine how many jucc’lges should be created
and where to place them.

Attorney General Brrr, I am not saying that I favor g set, formula,
In the district courts they have what they call the weighted caseload
index. They do not have that for the conrts of appeals. I think you have
to study the kinds of cases they are handling. , k

You also have to get a feel of local cynditions. If there is some unu-
sual thing in a particular district that is causing an influx in the
caseload—for example, if you see one distriet where they have an unu-
sual number of truth-in-lending cases, completely out of proportion to
what is going on in other districts—that would be an unusual fact, and
you don’t know how long that will keep going.

Or if you have a Federal penitentiary where they are having a lot of
prisoner suits, you ought to know if that prison is going to be there 10
years from now, § years from now. Or you also ougﬁt to know what the
trenfl iz on using prison adminisizative procedure to cut down on the
caseload.

There are a lot of things, facts that might indicate trends which
would be something that wouldn't fit into a formula. So, I think you
have to go beyond tho weighted caseload index.
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. ‘Chairman Ropino. In other words, just statistics alone aren’t going
to provide the answer to whether or not we have a nuiber of judges
for a number of cases. .

Attorney General Brrr. That is exactly so. Then in the case of a
court like the ninth cireuit where they are 2,000 cases behind, you prob-
ably have got to add enough judges to cut down the backlog unless a
;c)aslliﬂforce can be created some other way to go there and get rid of the

acklog. :

. 313111; once you got rid of the backlog you wouldn’t need as many
judges.

So, yes, you can’t go strictly by a formula.

Chairman Robino. Judge Bell, talking about the fifth and ninth
circuits, I am a little unclear about your testimony.

Are you suggesting that Congress should not address these circuits
in the omnibus bill unless and until it resolves the issue of whether
they should be divided

Attorney General Brrr. I have an ambivalent feeling about that. I
hate to see the courts not get the judges, although I think the fifth cir-
cuit has not asked for any judges and they have by far the heaviest
caseload in the country. I think their position is they want to divide
the circuit and get the judges at the same time.

Now, the ninth circuit wants to get the judges regardless. It is diffi-
‘cult for me to see how a court could function with 28 judges on it. A

anel court. At the same time, they do need judges. That court is near

reaking down, the ninth circuit. They have reached the point where,
as T understand it, they are only handling cases with statutory friority,
which leaves many important type of cases which can’t be handled,
including civil rights cases, tax cases, admiralty cases—just a run of
important cases.

So, I am reluctant to say don’t give them the judges now.

Chairman Ropivo. I understand. I just wanted to get that clear.

Judge Bell, another point I’d like to nail down. Is it your view that
we ought to proceed now on the basis of the new proposals, reflecting
the new caseload statistics? As you know, the Senate passed a bill
last Congress and this Committee reported a district court bill to the
floor. QVVQ could reconsider those, but don’t you feel it is best to start
anew?

Attorney General Berr. That iscorrect. :

I think the committee has made a wise decision to go to the new bill
because as I understand it the statistics on which the old bill was based
were old statistics, maybe back as far as 1972.

So, I think the committee has wisely gone to a new bill.

Chairman Roprvo. Thank you.

Attorney General Berr, Based on more recent statistics.

Chairman Robivo. One final question, Judge Bell.

You make reference in your statement to the proposed modifications
in Supreme Court jurisdiction. Will the Department be studying the
commission recommendation to create a mid-level National Court of
Appeals, and is that an approach worth pursuing ¢

Attorney General Brrr. I don’t think it is. The previous administra-
tion came out against National Court of Appeals as I understand it.
I have always taken the position on a National Court of Appeals that
it could only help the Supreme Court, and that would be on what we.
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call reference jurisdiction, that is, they would refer cases out to this
court, some type case they thought ought to be handled and they
couldn’t reach 1t. . o .
- T have always opposed transfer jurisdiction, that is where a court of
appeals could transfer its hard cases ug to this other court. )
I have seen a lot of times I would have enjoyed transferring some
cages, but I had to decide them myself, S ‘ oo
So, on reference jurisdicticn I have taken the positinu if the Supreme
Court wants it, I will support it. And during the Cizvcuit, Revision héat-
ings X believe three Justices did write a letter saying they would like
to have that. So, I would support it to that extent. ' :

That means I am a little different from the Attorney General Levy.
They wouldn’t support it all all. o

Chairman RopINo. Yes. . o ' .

Attorney General Berr. But if the Supreme Court thinks it will
help them to refer some cases out I would go along with that. But that
will not help the Courts of Appeals at all. ; :

Chairman Ropino. Well thank you very much, Judge Bell.

The gentleman from Illinois, Mr. McClory ¢

Mr. McCrory. Thank you, Mr. Chairman, -

I might say, Judge Bell, that while you made reference to the old
statistics that you say were used in the bill that was pending and con-
sidered in the 94th Congress, the statistics were old only as far as the
judicial conference was concerned ; the Senate did update those figures
and did use more current figures and statistics with regard to their
decision to recommend 45 judges. On the basis of the old figures, the
Senate Committee had agreed to only 25, ,

Attorney General Berr. I didn’t know that and I want to make it
clear that Lam not opting for any number of judges.

Mzr. McCrory. No, I was wondering about that. '

For instance, on page 2 of your statement you call attention to the
fact that there were only 92,000 cases, new cases, filed in the district
courts in 195C and then, you call attention to the fact that there were

172,000 filed last year.

. Now 92,000 in 1950 were filed at a time when we had 218 Federal
judges. There were 422 cases per judge whereas last year with 400

Judges as I understand it, it orly meant 430 new cases filed last year.

In other words, the number of new cases, if that is the criterion that
we are using, was not very-far off from the way it was in 1950, N

Attorney General Berr. That is so. ;

Mr. McCrory. Do you feel that we should have some kind of an

average new-case-filing standard wpon which to base:the number of

judges that we designate? . .
Attorney General Berr. That would have a good deal to do with it.
As I tried to make.clear to the chairman, basically, that is a basic ap-
proach. But then you have got to consider other things. oo
. Now the cases in 1950 that were tried in the Fe eral courts: were
sungle compared to the cases today. We have created 2 Federal Rulés
of Civil Procedure, and .with modern -discovery techniques,.and we

‘have made every case into a big case.

I am working on a committee with American College of Trial Law-
yers right now trying to.make some improvements in procedures, be-
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‘cause you can’t imagine how complex cases, a little case can become
very complex today in the Federal couit. .

Mr. MoCrory. Well, I don’t want to interrupt, but of course in some
districts, in some parts of the country, the Federal courts have a great
volume of simple cases, and they have, in other parts they have large
volunies—— ~ .

Attorney General Berr. I was going to add that at the same time
the cases have become more complex, Congress has given the courts a
lot of small claims jurisdiction. Those are of course simple cases.

I don’t know how it comes out on balance. )

Mr. McCrory. It is going to be your general attitude to try to hold
down the number of, and kinds of cases that are newly assigned to
the Federal courts; will it not?

Attorney General Berr. Right. Yes, sir. ' .

Mr. McCrory. Now in the last Congress we were recommending
that there be an additional 50 judges, approximately, and I had the
strong feeling as a Republican minority Member of the Congress and
of 1the ci)mmittee that the delays which prevented us from taking were

olitical, )
p In other words, if the measure had been passed early in the year it
would have meant that former President Ford would have had the
opportunity to name the 50 judges.

Lven in the final days I offered an amendment which would have
provided that the effective date of the law be postponed until Janu-
ary 20, 1977, so that the judges would nevertheless be appointed by
the next President, whoever he was,

Unfortunately, as we all know, the measure did get bogged down
and didn’t get passed.

Now, I have recently examined an Executive order of President
Carter’s, that he is going to have a panel of some kind in each of the
different circuits, and that these panels, balanced between laymen and
laswyers, will make recommendations to him, five recommendations as
T recall from which he can select or nominate a judge.

‘What I want to know is that. One, has this been implemented in any
way vet, and second, is it your expectation that this will result in a
nonpartisan or a bipartisan judicial selection process?

Or are we going to have all Democratic nominees under the Carter
administration? '

Attorney General Berr. Well, the commissions only apply to courts
g:f:dappea,ls judges. They have nothing to do with the district courts
judges. \ :

We are in the process of appointing the commissions now. In the
circnits where there are vacancies, we will not activate a commission
"unless there is a vacancy. T

There will be laymen and lawyers on the commissions. They will be
1;ep1t'gsenta,tives of the, generally the population mix. They will be non-
partisan.

And the person under me at the Justice Department who is in charee
of setting up these commissions and making and handling this for
“in the Georgia Legislature, .

So T think if there is any way I could show nonpartisanship that
would be it there. I have got him working on it. '

me is o member of vour party, and he was a Republican floor leader
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Mr. McCrory. That is encouraging. : oo

Attorney General BeLr. We are trying to find the best people avail.
able together on the Federal bench and we have asked in those com-
missions that they present only well qualified people. :

Mr. MoCrory. I am particularly pleased that you are here this
morning, I was concerned earlier that with the city government virtu-
ally under siege that your offices might be required.

You are involved, I judge, in assisting in trying to restore order
Iout of the chaos that has developed here in Washington in the last 24
hours. ' :

Attorney General Berr. Right. I am involved, but 7 st a report. just:
before I came over here, it seems—seemed there v.ouldn’t be any
problem about coming over here for a couple of hours anyway.

Mr. McCrory. You are utilizing the facilities of your office and
the——

Attorney General Bert. And the FBI.

Mr. McCrory. Operation of the Federal Bureau of Investigation?

Attorney General Brzr. Yes, we are doing everything we can in
the circumstances to hedp the city police department, We have—they
are in charge and we are helping.

Chairman Robixo. The time of the gentleman from Illinois has
expired.

The gentleman from Texas.

Mr. Brooxs. Mr. Attorney General, gentlemen, I am delighted to
see you here and appreciate your coming down, and we look forward
to your having an interesting tenure. '

I appreciate particularly your earlier statements on reorganization
made before you were Attorney General, I might add, But those I
like better. I want to say that I appreciate your comments in your
statement about the fifth circuit. Cgrtainly if we are going to divide
the }filt;cuit we ought to give them some more judges, there is no sense
in that.

Otherwise they would be in the same shape they are, just each one of
them would be just as bad off in two sets of difficult circumstances,
though we have, I think, in that circuit one of the finest chief judges
in the country, he handles those 13 judges very well and is a very,
very able manager of people, a fine man, John R. Brown, that is right.

And he is a pistol. He 1s an able man and a hard working man.

I think if we can look and locate not oitly judges but chief judges of
the caliber of that man, he is smart and he works hard and he works
with: people, with judges which are—which is a specialized require-
ment. And he handles them well. :

I just think that that is the kind of man we need to locate to work
in these cireuit courts and to work as chief judges. ‘

Now, I want to say one other thing in appreciation of your state-
ment. And thet is that we ought to continue to evaluate what we call
workload for judges versus what they call caseload. .

‘We use magistrates, there are many methods and ways to cut down
on what they say is their work load. It would be to cut the cases maybe,
it will be to expedite the method by which they handle them with no
diminution of justice, but to use better management techniques in han-
dling these problems. e : S ST

23-488—78-——3




14

Otherwise we are just going to be building buildings all over the
United States with courtrooms that are this size, with bailifis rooms,
attorneys’ rooms, secratarys’ rooms, judges’ (: iarters, redo them all,
build them new, every one of them has got to have his own establish-
ment in full, And they are pretty expensive. ) _

And T think that when we get that many the difficulty you pointed
out of relations between them becomes more difficult. The give and,
take between judges in reaching decisions when you get tremendous
numbers of Federal judges. i

So I would say I commend your statement and particularly en-
courage every effort made to reduce the litigation and to expedite a
full consideration of litigation rightfully and properly filed within
the Federal courts. oo )

This operation costs probably $30-$35 million if they pass all this
business, $35—maybe $50 million a year by the time they build the
buildings, maybe more, But certainly it would cost $30 million a year
for the foreseeable future.

So when we do that, if we can change the case load and the work
load, in effect we can save millions of dollars and give people just as
gooci or better justice. It is a pleasure to see you here, and I won’t take
any more of the committee’s time, e

Thank you Mr. Chairman.

Chairman Robixo. Thank you very much, My, Wiggins?

Mr. Wieerns. Thank you, My, Chairman Judge Bell,

The principal legislative issue before us is TL.R. 3685, which is Chair-
man Rodino’s bill, '

Are you generally familiar with the bill, Judge Bell?

Attorney General Berr, I am.

-Mr. Wieeins. Do you endorse the total number of judges recom-
mended in that bill ?

Attorney General Berr. I do not.

Mr, Wrgerns, What do you endorse in that connection? :

Attorney General Berr. I haven’t made a determination as to what
I would endorse. I would have to take the figures and know about
each district before I could say.

I was hoping to leave to the Congress and the Judicial Conference.

Mr. Wideins. I see. o -

Attorney General Brun. Without getting into it. T know places
where judges are needed. But I don’t know about the numbers. ,

Mr. Wiearns. Whether you wish to get into it or not, I will leave to
you, but if you voluntarily elect to share with us your views with re-
spect to either total number or spread of the judges in the particular
distriets, if you would like to shave that information with the com-
mittee by letter at a subsequent time I, for one would very much like
to have the benefit of your views, N ,

Attorney General Bron. T will be glad to do that. I didn’t know if it
was proper for the Attorney General to take a position on the number,
hecguse under our system of government, the courts have asked the
Congréss for it, and T am in the executive department and, in a sense;
I am an intermeddler. T ' o : C

I don’t want to get in that position, if I can avoid it.

Mr. Wicerns. Anything further than you already are.
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 Attorney General Beit. Also I am the chief litigant in the Federal

‘courts.

- Mr. ‘Wrcarns. I hope I haven’t done anything to prejudice your
standing before any court in the conntry, , ‘ ‘

Attorney General Berr. I don’t think you have.

Mr. Wiearns. You ave already indeed in the business of judicial ad-
ministration, even though you are in the executive branch. And I
don’t think you are going to sink any deeper in that morass, if you
are inclined to do so. , ' .

Attorney General Beru: I will have somebody look into the number
and check 1t mysel{. ' o

Mr. Wigcrns. Fine. Second matter, I have before me a thick volume
entitled “Management Statistics for the United States Courts,” dated
1976. It is prepared by the Administrative Offices. The numbers,
frankly, are, indeed, of analysis and evaluation.

I for one am somewhat reluctant to cail upon the judges themselves
to interpret the meaning of these numbers, '

I am going to ask you again if you would wish to do so at a later
time, particularly calling on your experience as a member of the cir-
cuit, to help this member understand what these numbers mean, par-
ticularly, which ones are significant. B '

For example, I don’t know that the number of cases filed per judge
is really a relevant number or not. Or whether it is the number of
dispositions per judge. Whether e ought to crank in the availability
of senior judges in these numbers or not. I know that you have lived
with this problem in one of the cireuits, and I think you are inclined
g)ﬁibe a bit more objective than a representative of the Administrative

ce.

Again, if you would wish to help by subsequent letter or meeting
secretly on & park bench somewhere, I would be happy to hear your
views. ‘

Attorney General Berr. All right. Thank you. ‘

Mr. Wigeins. Finally, Judge Bell, I want to say a word without
asking a question with respect to the ninth circuit and its problems.

At the earlier breakfast with this committee, I spoke in an ofthand
way to that problem. And I am delighted that you haven’t repeated
the error that I believe you made at the time of that ofthand con-
versation in your prepared teéstimony. Yet I detect that you are at
least mindful of the great political problems inherent in the considera-
tion of that bill. I hope that if you are going to have a position, that
you to the best of your ability forget all about the politics of that
problem and-give us your best shot on the administration of justice
in the geographic area known now as the ninth circuif. S

I am terribly fearful that this Congress is going to come up with
a political decision which isn’t going to make much sense in terms of
the administration of justice. And you, if you agree, could help.us
from falling into that error by giving s some straight thinking on
the f}lbject, and I hope you will do so, when ‘you do develop your
position. - _ ‘ o

Attorney General Berr. I will do that. There are three different
ways that can be handled. Anyone would avoid dividing California.
One is the Chief Justice’s plan that he spoke of in Seattle recently,

divisions, administrative divisions, And another one is just a straight
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division with California, Arizona, and maybe Nevada. And thoss sie
the two best ones, 4 .

Mr. Wrceins. I am a Californian, but, frankly, I have little sym-
pathy for those Californiaus, who can only make an argument that
our gtate has to remain intact, because we are going to have 85 or
40 cifrcluit judges just to serve California down the road, if we are not
careful, :

Attorney General Berr, That’s what is happening.

Mr. Wieeins. I am afraid so.

Attorney General Brur, You have to be careful to avoid something
that is enly a temporary solution.

. We have somehow got to develop some plan that would serve for
the long range. That is why, maybe there is some merit in the admin-
istrative divisions, with a small en banc court.

But eventually even under that system the small en banc court
would grow to be a séparate court, because they would spend so muich
time handling en bancs. We are develo%ing something on that.

Mr. Wigeins, Thank you very much, Judge. I appreciate your
testimony.

Chairman Ropivo. Mr. Seiberling. i

Myr. SemrrrxNe. Thank you.

Mr. Attorney General, it ig a real pleasure to be able to see you.

I would just like to ask a couplé of general questions. Of course,
the Chief Justice has recommended an increase in both the distriet
and eircuit judgeships, and the bill that Chairman Rodino introduced
reflects the Chief Justice’s proposed increases.

Now, without indicating any specifics, is it your feeling that'in
general, some increase in the whole system on the order of that idea
by the Chief Justice is certainly in order?

Attorney General Brrr. I think that some increass is in order, but
I don’t know about on the order of, the number. I haven’t studied
the numbers. .
~ For example, I noticed in Atlanta where they have six judges, they
recommend getting five additional judges. They may need them, I
don’t know. T would have to look at that because that is almost doubl-
ing the number of judges. There are some other areas like that. I know
the ninth circuit where they have got 13 judges and they ask for 10
more, that is in the bill. -

1 know they need 10 more to get rid of the backlog. I don’t know how
many they need just to sustain the workload, if their productivity
was—is in line. I haven’t studied their productivity. = "

Congressman Brooks said Judge Brown of the fifth circuit has got
these systems in, and their productivity is far higher than that of any
other courb of appeals. I think you ouglit to allocate judges on the basis
of some Teasonable productivity standards. T e

That is another thing that ought to be fed into the system. So T
would have to look at that. That may be a radical ides, you know, when
you are talking about productivity standards in a court. ST

Mr. Semeriine. Well, your prepared statement, in your prepared
statement you did say we need more Federal district judges and more
circuit court judges. Are you undertaking any program to come up
with any spécific recommendationis of the Justice' Department as to
numbersand placeswhere increasesareneeded?  : - o e o
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Attorney General Brrr. I have not, but I, as I just said to Congress-
man Wiggins, I will be glad to do that. I know some places where
they aren’t trying any civil cases at all in the district courts, no civil
cases are being tried. .

It is quite obvious they need something, they need relief. It may be
these numbers are fair, a fair assessment. But up to this moment I have
not made an independent assessment. . L

Mr. Semerrine. Will your assessment also require resolving the
impact of these other reforms that you are going to propose or will it
be possible to give us your recommendations without waiting for all of
those reforms to be proposed and implemented ? .

Attorney General Berr. What I had said before I will repeat, and
that is, if we can put in these reforms, this will be the last time for a
long time that we will be faced with creating a large number of Fed-
eral judgeships. . .

Certainly, 1f we can put in a magistrates’ division, you will see a
leveling off and a reconstitution of the court system in the—in some-
thing like a State court system, where you have a small claims divi-
sion, as all State courts do have. But I have a sense of something, I
guess, on the order of dead reckoning that this number is not too far
off, because of the fact that this is an accumulation of 7 years, I be-
lieve, since they have had any new judgeships created. And the court
system has changed drastically in that time, particularly in the area of
criminal law. : : v

Of the cases tried, there are a large number of appeals, nearly, there
is almost an appesl in every case that is tried, every criminal case.

Mr, Smieruing. What 1 am working around to is asking whether
you think this committee ought to wait until Justice makes its own
evaluation of the need for additional judges, or whether the situation
is urgent enough so that we ought to go abead and do the best we can?

Attorney General Berr. Oh, I think you ought to go ahead. See, you
know more, you have more expertise than we have in the Justice
Department. :

Mr. Semseruing. Well, T am not sure that I would go that far,
but—- S

Attorney General Berr. I am willing to come up with something,
with a recommendation. I will have to take the statistics and find out
from our U.S. attorneys, people like that, what they think.

- But I think that the staff of this committee already knows a lot
more than I know about it, and I wish you would go ahead as fast as
you can. ‘

We need some judges. It takes a long time from the time your legis-
Iation is enacted before we will ever get judges. _ o :

It is a slow process. We sent a name in over to the White House
earlier in the week on a district judge, that was the first one in the
new administration. - . - - ' o _

We got o few others ready to go, but see, it’s been 6 weeks, however
long it's been in. Tt takes time te work it out. "

. Wehave to get so many checks made, IRS, FBI, then you make some
independent check through lawyers. - . _

It will be & good while before we get these judges, if you were to
pass this legislation today. . . ; , T
Mr.Semrriwe. Thank you verymueh, - - o o0 . L

W
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Chairman Ropino, Mr., Cohen ¢

Mr. Couex. Mr, Chairman, Judge Bell, - :

I would like to follow up just briefly on a couple of questions that
were asked earlier by Mr. Wiggins. I gather from: your testimony that
statistics alone should not be determinative in assessing the need for a
judge in a particular area,

And the Senate Judiciary Committee has suggested a_four factor
standard as I am sure you are aware: 400 cases filed per judge, whether
they had a 358 terminations per judge in the course of a year, whether
the bench time exceeded 110 days per judge and did a particular court
malce efficient use of its personnel and time?

I would assume, based upon your testimony, that those three other
factors—namely, the terminations, the bench time, and the efficient use
of personnel—would be of equal weight at least, perhaps even greater,
than the artificial number of 400 cases filed per year, is that not true?

Does that not take into account this notion of productivity ?

Attorney General Brrr. It does, see, but first thing I need to know
is what ave the cases in a particular district? ‘ i )

Are they black lung cases in Kentucky? Are they social security
ctftses, are toey antitrust cases? I would have to know what the mix
of case is.

Maybe they mean 400 on a weight case load iz ex. )

I don’t know that from the question. That is why I am hesitant to
say. I would want to look into it myself. .

I think I know too much about it. That makes me apprchensive

Mr. Comurn. The only point I am trying to malke is that the artificial
figure of 400, whether actual cases filed or weighted cases, should not
be the decisive factor in the need for judges.

Atterney General Berr. T agree with that.

Mr, Comen. Mr. Brooks pointed out, for example, it is going to cost
a lot of money; we need new buildings to house the judges and
personnel.

I want to get o bit parochial for a moment and tallc about Maine,
because Maine has a situation where we have Judge Gignous, and I
think you have spoken quite highly of him in the past as being one
of the finest trial judges in the country——

Attorney General Berr. True..

Mr. Comin. Who has the burden of normally siting in the court-
room in Portland, Maine where they have all the personnel necessary
to run a court. He then has to travel to Bangor over 100 miles away—
my hometown—iwhere they have another Federal building with all the
necessary personnel, yet no judge. As a result of the caseload which
he has, which last year was weighted about 367 cases, and as a result
of a unique case of trial of four individuals carrying explosives inter-
state (they had three separate trials for four individuals which took
up most 0> his time), we had a number of criminal cases that went
beyond the time periods of the Speedy Trial Act of 1974. This com-
mittes was in part responsible for passing that legislation and I was
one of the coauthors of the bill. . . ‘ ' ‘

We have cases growing on the civil docket as a result of this time-
consuming job by .this one judge to serve the entire State, and we
have the prospect, you talked about complexity, we have the Indian
lawsuit against the State of Maine by the two tribes which the Justice




19

Department has said will be one of the most ¢complex pieces of liti-
gation to ever hit the Federal courts.

In view of that it seems to me that Maine would be in a unique
position for the services of another judge. Last year this committee
recommended the creation of a judge, but in this year’s bill it was not
included.

So when you do come to making any recommendation or personal
assessment pursuant to Congressman Wiggins’ suggestion, I would
be interested in your focusing specifically upon the State of Maine.

Just to take up the notion of politics as you have stated before, the
appointment is still going to be & matter for the Senate. We have two
Democratic Senators who will be making a selection, if that should
come about, and I simply want you to know that, from my perspective,
there is nothing to be gained but an improvement in the administra-
tion of justice. =~

So I would take into account the State of Maine in particular when
you review the cases for the judgeships. : :

Attorney General Brrr. T will be glad to do that.

Chairman Ropino. Ms. Jordan.

Ms. Jorpan. Thank you, Mr. Chairman, and thank you, My, At-
torney General for your testimony.

You have had called to your attention this book on management-
statistics for U.S. courts.

Are you familiar with this?

Attorney General Berr, I am.

Ms. Jorban, Do you think that it is valuable for this committee to
rely on anything in here, inasmuch as it is stated in the explanation
o;f) G\Sx;%ighted filings that some of that data goes back and is based on
1

I mean do you feel that this is a valuable tool for us to use in a
determination of how many additional Federal judges would be
necessary ?

Attorney General Brrr. I think it is a tool, but they have got an-
other book over there at the court administrative office they put out
every year on the statistics. -

And it goes—it will go back 5 years, something like that. They

-call it the annual report of the court administrative office. It is in more
detail, I think, than you have there.

Ms, JorpaN. So you would recommend that ?

Attorney General Berr. That is what I would use.

Ms. Jorpan. In preference to this, if we were going to leok at sta-
tistics in any sense? ‘ P

Attorney General Brrr, That is what T am going to use myself,
when I look at it. Somehow you have got to find what kind of cases
these judges are trying, too, where they want more judges. I believe
that annual report comes nearer showing that. i '

Ms. Jorpan. Judge Bell, T know you are interested in reducing’
caseloads, if possible; you have appointed a new officer and—to go.
into this matter, for novel ways to pursue, the ways of eliminating or
reducing the burden. - : e

T am just-afraid, Judge Bell, that if we get so concerned with-volume
reductions, that we may sacrifice access to courts in some sense, and
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I would just offér that world to you as you go through discussions
and come %o some conclusions as to how we can streamline the system.

I would hope that we would not sacrifice access to the stream of the
administration of justice in the interests of trying to reduce the case-
load of a judge. :

Attorney General Brrr. I am big on access; I like access, What I
want is to figure out ways to handle the cases once they get there. It
is very frustrating to the American people that they have access, but
they never finish a case.

This is what the complaint is against cur system of justice, that we
have got an antiquated system where everybody can go to court, but
then nothing happens once you get there. That is the problem.

Now, when T say streamline, for example, like using arbitration, that
is a proven system.

They use it in Ohio. They have a 95-percent finality rate, when they
send cases out to be arbitrated by three lawyers.

It is very inexpensive. It is quick. But if you don’t like the decision,
you can go right back to the courthouse and start right where you were.

You don’t Jose a thing. It shows that most people would like to get
their dispute handled on one time. Those are some of the modexrn things
that are going on in this country that we are not using in the Federal
systein.

Ms. Jorpan. What goes into your thinking when you say modifica-
tiqn?1 ?;)f Supreme Court jurisdiction? What factors do you have in
min

Attorney General Bern. They have got a very narrow jurisdiction
left ini the Supreme Court, where you get an appeal as of right instead
of by certiorari.

The best thinking is they ought to be a certiorari court. In some in-
stances the court of appeals ought to be made into certiorari courts.

Tfor example, in a social security appeal after it’s gone through the
administrative process before an appeals board. it is then appealed to
the district court. And it is then appealed to the circuit court of ap-
peals, but I think that is too many appeals.

That would be the same type of thing with the Supreme Court. I
‘think we ought to give everyone an appeal right.

But I don’t think you ought to give them three appeals. We have
got to—we have got a given resource, aount of resources.

‘We ought to accommodate the best system we can into the resources
available without denyihg access.

T always like to tell the story that before the revolution, Sir Edmund
Burke was speaking to Parliament, and he said you better svatch these
Americans, He said they have bought more copies of Blackstone’s Com-
mentaries there in America than have been sold in the whole of
England. ,

He said they are very litigious people. And we haven’t changed.
"That’s our heritage. . -

So T don’t want to cut anybody out of court, but T want to be able to
"give them 1 hearing once they got to court and one appeal, v

Ms. JorpAN. One appeal. - ‘ '

' Attorney General Berr. Yes: and after that they ean oo by tertiorari.
* In'edses tvhere mistakes-are made we will hiave to trust the courts up
the line that they will pick up the mistake.

S it b s,
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Ms. Jorpan., What goes into your thinking with the concept of
neighborhood justice centers? ;

Attorney General Berr. The neighborhood justice center is some-
thing we developed in the conference followup task force. I was chair-
man of that, American Bar and Conference of State Chief Justices. I
had that conference, then I was appointed chairman of a. committee to
makt?l some recommendations on implementing the things that came
up there.

The idea of the nsighborhood justice center, I think, occurred to me,
because we moved all the people to the cities, and we didn’t bring the
justices of the peace with them, ‘

They have more disputes, because they are crowded together. And
they have to go to one central courthouse.

So I would have, and I am going to try to get the LEAA to fund
three or four of these on an experimental basis. I would have neigh-
borhrgsod courthouses called justice centers run by the clerk of the State.
courts.

And there in that center would be a clerk of the court, they would
refer you to a mediator, factfinder, problumsclver, arbitrator, just
have all sorts of people there who know how to do special things, and
you would be referred to somebody.

If your problem couldn’t be handled right there, then you would go
ahead and have a lasvsuit at the regular courthouse.

Ms. Jorban, Would you anticipate that these people in the centers
would be lawyers?

Attorney General Berx. No. No, they would be paralegals or trained
people on processing, interviewing people.

Ms. Jorpan, Law students?

Attorney General Brrr, Could be law students. Probably wouldn’t
be more than one lawyer there, if we needed a lawyer at all. Most peo-
ple that have a reason to go to the courthouse need some advice.

Most of them would get the problem solved if somebody would sit
down and talk to them, a lot of them would.

. This would be what I call an alternative dispute-settling procedure,
and it would be bringing justice to them, where now they have to go
to a central courthouse to find out anything, and the courthouse is actu-
ally attuned to handling litigation, ‘

It isnot attuned to sifting, having somebody sitting down like a para-
legal or ombudsman or something on that line, just to talk to people
about their jobs,

I think it is well worth trying, and I think we can find somebody
that will do it. ‘

I think we might get one in Atlanta. :

Ms. Joroan. Would you draw a distinction between the kinds of cen-
- ters you are talking about, and the legal aid centers?

Attorney General Brorr. Oh, yes. At legal aid centers the legal aid
intalze clerks do something of the same thing, because they are trained
and they have paralegals and that sort of personnel, and they are able
to resolve some of the problems the people have, in the same way. But
they are an independent group, and my center would be something run
by the courts. . L

"The clerk of the court would be in chaige of it. So it would hiave
more official status. -

23-488—78——=4
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Ms. Joroaw, Thank you, Mr, Chairman.

Mr, SusreruiNg, Would the gentlewoman yield ¢

Ms. Jorpan, Yes; I will yier to the gentlemen from Ohio. )

Mr, Seserrang, The neighborhood legal centers, it sounds to me like
a very creative idea and also might take some of the caselcad pressure
off the congressman’s district offices. )

Attorney General Brrn. I hadn’t thought about that, That is a
side benefit.

Ms. Jorpax. Thank you, Mr. Chairman,

Chairman Ropivo. Thank you, Mr. Mazzoli.

Mr. Mazzorr. Thank you, Mr. Chairman, and thank you, Mr. At-
torney General for joining us today and for being as available as you
have been. :

Let me ask in connection with what the gentle lady from Texas
has been inquiring about, ask whether or not this idea of neighbor-
hood justice centers would be helpful in reducing Federal case loads.

Attorney General Berr. I think not, This is mainly state but there
could be some slight reduction, This is mainly people who have small
disputes that would normally go to the state courts.

Mr, Mazzour, So, it would %enernlly clean up the bench load across
the country but mostly in local States and municipal courts primarily

Attorney General Brrr. I am trying to operate on what I call the
Justice Department’s developing a policy on the delivery of justice
on a national basis which would include Sta* and Federal courts.

Of course, we have the LEAA under our jurisdiction and this idea
could be developed to help the State courts and help the people.

Mr. Mazzor1. That is very commendable,

Let me ask you, sir, when you think your assistant, Mr, Meador,
will be able to produce a report. Do you have any time frame for
these recommendations?

Attorney General Berr, He is working now. I would say in 2 weeks
he probably could have a good deal ready. And he’s available to talk

to you on an individual basis.

Mr, Mazzorr, Good.
Let me also mention that I intend to support your view that Federal

judges and the Federal court productivity ought to figure into our
determinations as to the numbers of judges. In that connection and
just surveying these figures, while there are not ones you say would
be necessarily your benchmarks, using the statistics” which are in
the quadrennial survey, I note with respect to the eastern district of
Kentucky, which you mention in your testimony because of black lung
cases and other social security-related cases, that we have a higher case
load pending than any area in the circuit.

Ai the same time we are clearing more cases than any district in
the circuit and we rank very high in the Nation, so that apparently
on the basis of productivity, it seems like Kentucky from that stand-
point would be generally entitled to an addition to its Federal bench.

Let me ask you, sir— :

Attorney General Berr. Now, a lot of those cases under my idea
would go to magistrates.

Mr. Mazzour. You have read my mind because my question now is
I would like to ask you just your ideas on the usc of magistrates in
this whole idea of reducing the caseload at the circuit level or at the

< g
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district route level and circuit level and the Supreme Court. What.
are your thoughts on that, sir? ) .

Attornsy General Bern, I would constitute the magistrates into
some separate court called a magistrates division. It would be up to
Congress to decide what jurisdiction to move from the district judges
to the magistrates. It would not be a dangerous thing to do that
because you would still appeal to the district judge if you were dis-
satisRed with the magistrate’s decision, just as is done now in the
bankruptey law. Samé system exactly.

Then, you would, instead of appealing on up to the court of ap-
peals, you would go by certiorari.

I don’t know just what to say to give the magistrates but we will
make some recommendations on that.

You want to be careful that you don’t single out some kind of
jurisdiction that might appear diseriminatory.

Now, I have said that I would give the magistrates all trials through
misdemeanors,

Now, if a felony would have the same sentence of misdemeanor
or we would end up with something under the recodification bill,
they could try those, too. It is just a matter of allocating resources,
and I know that there are some civil jurisdiction matters that we
couid transfer to the magistrates. There is a pattern you will find in
tronth-in-lending cases now being handled for the district judges by
the bankruptey judges, as they call special masters, All those cases fit
a pattern, and you just get 8 run of them, and they are not hard
cases in that sense, Most of them involve just sraall recoveries, and
with most of them, the recovery’s a foregone conclusion.

Mr. Mazzorr. I have had some few conversations with some of the
Federal judges in our State and they seem very high on the idea of
the further and increased use of magistrates, enhancement of their
jurisdiction and powers to—not to provide any barrier to the access
that you have talked about which, I think, is perfectly necessary.

But simply to cut down on some of the unnecessary appeals.

Mr. Attorney General, the fact that on page 5 of your statement
recommendations regarding magistrates do not appear with regard
to the total change. That magistrate idea will be o main aspect of
Mz, Meador’s work ?

Attorney General Berr. Yes; it is on page 5 at the beginning of the
paragraph at the bottom of the page.

Mr, Mazzour. I am sorry.

Attorney General Brrr. I didn’t list it below there. That will be one
of the main things he’ll be working on. -

Mr., Mazzorr. Thank you very much, Mr. Chairman.

Chairman Ropivo. Thank you very much, Judge Bell. We appreciate
your taking time especially knowing that you have a busy schedule, and
I would like to state that the subcommittee will now stand adjourned
until Wednesday of next weelk, March 16,

Af that time, we will have before us two Federal judges to discuss
the Judicial Conference recommendations, ~

The subcommittee stands adijourned.

[ Whereupon, at 11 :20 a.m,, the hearing was adjourned, to reconvene
on Wednesday, March 16, 1977.] .
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WEDNESDAY, MARCH 23, 1977

U.S. House or REPRESENTATIVES,
SuncodarrrTEE oN MoxNopoLies AND CoMMERCIAL Liaw
or TR COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met at 10:15 aum. in roem 2141, Rayburn House
Office Building, the Ilonorable Peter Rodino, Jr. (chairman)
presiding.

Cl}’resent: Representatives Rodino, Flowers, Jordan, McClory, and
ohen,

Also present: Daniel L. Cohen, counsel, and Franklin G, Pollk, as-
sociate counsel.

Chairman Robixo. The committee will come to order.

And this morning the subcommittee will continue its hearings on
H.R. 3685 to authorize the creation of additional Federal judgeships
for the U.S. distriet courts and the U.S. cireuit courts of appeal.

As a reminder, the subcommittee will be meeting again tomorrow at
which time we will hear testimony from Chief Judge Browning of
the ninth circuit, and from Judge Butzner of the fourth circuit,
formerly of the District Court for the Eastern District of Virginia.
Both gentlemen will be appearing on behalf of the Judicial Con-
ference whose recommendations form the basis of the bill we are ex-
aming this morning. Judge Butzner of the ninth cireuit served as
chairman of the Statistics Subcommittee of the Conference’s Commit-
tee on Court Administration.

This morning we are especially pleased tn welcome the very dis-
tinguished president of the American Bar Association, Mr, Justin
Stanley of Chicago. Mr. Stanley is a senior partner in the firm of
Mayer, Brown and Platt and has served as president of the association
since August of last year. And I’m sure he brings to us the kind of
testimony which is going to be very helpful to us, for he has served
in many capacities. e has long experience as a practicing attorney,
as a professor of law, as a college administrator and as & civic and
community leader. He is also a past president of the Chicago Bar
Association, a member of the Illinois bar and a member of the Ameri-
can College of Trial Lawyers.

Mr. Stanley, we are pleased to welcome you here, and I’m sure that
vour good friend and fellow Chicagoan would like to make some re-
marks beforehand.

Mr. Sranirey, Thank you.

Mr. MoCrory. Thank you, Mr, Chairman.

I am pleased to welcome a fellow Illinoian and a fellow alumnus
from Dartmouth College here today. I spent most of my professional
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26
life as a practicing lawyer in the city of Chicago and before the Illinois

ar. 4

So it’s with a great sense of pride that we have before us today my
good and long-time friend, Justin Stanley, who has risen to the top of
the legal profession, and honors us today, and honors his colleges and
honors his State and community by being elected as the presi?lent of
the American Bar Association, the highest office in our profession to
which a person can aspire. =

And I'm particularly happy to welcome him today on this very im-
portant subject of the additional judgeships for the Federal courts.
And so I join you, Mr. Chairman, in extending a warm welcome to
Justin Stanley. Thank you.

Chairman Ropmvo. We're also pleased to welcome here with Mr.
Stanley the director of the Washington office of the American Bar
‘Association, Mr. Hoffman.

You may now proceed, Mr. Stanley.

TESTIMONY OF JUSTIN A. STANLEY, PRESIDENT, AMERICAN BAR

ASSOCIATION, ACCOMPANIED BY HERBERT E. HOFFMAN, DI- .

RECTOR, WASHINGTON, D.C. OFFICE

Mr, Srancey. Thank you, Mr, Chairman.

And thank you, Mr. McClory.

In view of the fact that my prepared statement is quite short, Mr.
Chairman, and since I was unable to get it to you in advance, it occurs
to me that I might simply read that statement, and then respond to
whatever questions the committee has.

My name is Justin A. Stanley. I am a practicing lawyer in Chicago
and I am the current president of the American Bar Association.

I am pleased to appear before you today to record the strong support
of the American Bar Association for a prompt increase in the number
of district and court of appeals judges in the Federal system.

This support, of course, 1s not new. Last year, for example, Judge
‘Walsh, our then president, testified at length before you and discussed
many aspects of our dispute resolution process and the steps which we
are taking or advocating to improve it. o

Unfortunately, efforts to do this, and there are many, have not eli-
minated the need for an increase in the number of judges required to
handle the mounting case loads before our courts.

We supported, for example, the Federal Magistrates Aet which en-
ables magistrates to perform many tasks which formerly took judge
time. We urged the elimination of the three-judge court because, in
our view, it unnecessarily réquired services of two extra judges. We
backed the Cirenit Executives Act which relieved judges of certain
administrative chores. ' : . ‘

Further, we are advocating the creation of a National Institute of
Justice which will, on a continuing basis, study means of improving
our entire system of justice.

The courts themselves are working on matters which would tend to
expedite their work—and some of these are not popular with lawyers—
such as limiting or eliminating oral argument, restricting the issuance
of formal opinions, and the like.

B R o U NP
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The danger of too much so-called efficiency on the one. hand of too

- burdensome judicial caseloads on the other, i that we risk losing the

reflective, deliberative process that we have deemed so ilnportant to the
judicial resolution of our disputes. e
Justice FFrankfurter once put it this way :

“The judgments of this Court are collective judgment. Such judgments presup-
pose ample time and freshness of mind for private study and reflection in prepa-
ration for discussions in conference. Without adequate study there cannot be
adequate reflection; without adequate reflection there cannot be adequate discus-
sion; without adequate discussion there cannot be that mature and fruitinl
interchange of minds which is indispensable to wise decisions and luminous
opinions. :

Of course, he was talking about an appellate court, but the same
consideration applies, really, to decisions which the district courts

- must malke.

When Judge Walsh testified before you, the need for additional
judges was demonstrably great. This year that need is even greater.

You will be, I know, furnished with an abundance of statistical evi-
dence showing filings, dispositions and like matters and there +ill be
substantially testimony showing what steps the jadgés are taking to
improve their efficiency in handling matters before them. It would,
therefore, serve no usetul purpose for me to discuss those statistics or
even to vefer to them on a selective basis.

I can only say that I think the need for additional judges has been
fully demonstrated before the Senate Judiciary Committee and that
it will be fully demonstrated before this committee,

That need, in my opinion, calls for prompt action on the part of
Congress and a determination to pursue a periodic reappraisal of the
need, so that whenever action is needed it can be promptly taken.

[The prepared statement of Justin A. Stanley follows:]

STATEMENT OF JUSTIN A. STANLEY, PRESIDENT, AMERICAN BAR ASSOCTATION

Mr, Chairman and Members of the Subcommittee: My name is Justice A,
Stanley. I am a practicing lawyer in Chicago and I am the current President
of the American Bar Association. .

I am pleased to appear before you today to record the strong support of
the American Bar Association for a prompt increase in the number of District
and Court of Appeals judges in the federal system. :

This support, of course, is not new. Last year, for example, Judge Walsh,
our then President, testified at length before you and discussed many aspects
of our dispute resolution process and the steps which we are taking or ad-
vocating to improve it.

Unfortunately, efforts to do this, and there are many, have not eliminated
the need for an increase in the number of judges required to handle the
mounting case loads before our courts.

We supported, for example, the Federal Magistrates Act which enables Magis-
trates to perform many tasks which formerly took judge time., 'We urged the
elimination of the three-judge court because, in our view, it tnnecessarily
required services of two extra judges. We backed the Circuit Ixecutives Act
which relieved judges of certain administrative chores. .. . o )

Further, we are advocating the creation of a National Institute of Justice

“ which will, on a continuing biisis, study means of improving our entire system

of justice. : . ) :
The Courts themselves are working on matters which would tend. to- expedite
their work—and some of these are not popular with lawyers—such as limiting
ctalx; e}ixln.i-natiug oral argument, restricting the issuance of formal opinions, and
e like, ‘ RN
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The ‘danger of too much so-called efficiency on the one hand or too biirden-
some judicial caseloads on the other, is that we rigk losing the reflective,
deliberative process that we have desmed so important to the judicial resolu-
tion of our disputes. .

Justice Frankfurter once put it this way :

“The judgments of this Court are' collective judgments, -Such judgments
presuppose ample time and freshness of mind for private study and reflection

“in preparation for discussions in Conference. Without adequate study there
cannot be adequate reflection; without adequate reflection there .eannot be
adequate discussion; without adequate discussion there cannot be that mature
and fruitful interchange of minds which is indispensable to wise decigions and
lumiinous opinions.” .

‘When Judge Walsh testified before you, the need for additional judges was
demonstrably great, This year that need is even greater.

You will be, I know, furnished with an abundance of statistical evidence
showing filings, dispositions and like matters and there will be substantial
testimony showing what steps the judges are taking to improve their efficiency
in handling matters before them. It would, therefore, serve no useful purpose
for me to discuss those statistics or even to refer to them on a selective basis.

I can only say that I think the need for additional judges has been fully
demonstrated before the Senate Judiciary Committee and that it will be fully
demonstrated before this Committee.

That need, in my opinion, calls for prompt action on the part of Congress
and a determination by Congress to pursue a periodic reappraisal of the need,
so that whenever action is needed it can be promptly taken.

Chairman Ropino. Thank you very much, Mr. Stanley.

. I have some general questions, Mr. Stanley, and my first question
is really very general, and I haven’t completely thought it out. Never-
theless. I'd like your comments on it.

Should the Congress, or maybe this committee, begin thinking of
ways to make a more regular, meaningful review of the Federal
caseload situation for the purpose of better evaluating what the real
judgeship needs are? Currently, the Congress is simply in a posi-
tion of just awaiting surveys which are submitted to it by the courts
themselves. ‘

Has the bar association, maybe, given any thought as to how the
Congress might itself get more actively involved i this area?

And one of the problems as I see it, of course, in any regular,
periodic oversight, is the application of standards and criteria. As
you know, standards and criteria can sometimes be so inflexible, and
they can be so confusing that, frankly, they don’t offér that much
help in trying to determine what the real needsare.

And I’m wondering whether or not the bar association has thought
about this so that rather than coming here and saying, “Well, we’ve
seen what the caseload is, and we’ve seen what the filings are, and we're
going to say to you at this time that there is a need for judges,and they
need 1t bad,” there can be additional dialog. ‘

Is there something else that the association has considered by way
of making some determination which weuld be ‘helpful to us in at
least ttying to establish the kind of criteria needed to malke a mean-
ingful resolution of this problem ? N

Mr. Stanrey. I suppose the direct answer to that is that we have
not, at this stage, done so. It seems to me that maybe for the first time

we’re beginning to recognize the need for guidelines or standards
in the matter of judicial appointments. o o

I know of nothing in the history of this that suggests that any

have been developed. that is to say by a congressional body or by our
association. Studies have been made. For example, a few years ago
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- Prof. Charles Alan Wright of the University of Texas Law School
.made a study of the workload in the fifth circuit. My recollection is
that, as a result of his study, he concluded the maximum caseload per
judge in the fifth circuit should be 80. v '

Wel, we're way beyond that now, but he assumed, in making his
study, that each case would be fully argued, fully briefed, and be
blessed with full opinion. - S

But courts are moving—the fifth circuit among others—courts are
moving away from that. They are limiting oral argument, they are
limiting the number of written opinions they produce. :

Even assuming Professor Wright was correct 5 or 6 years ago, I
think he would concede that the figures should be higher, so that I

“think you’re dealing, Mr. Chairman, not only with something rela-
tively new, but in an area where you can expect shifting standards,
gegﬁlding on: how the courts treat their cases and the appellate court

acklog.

Andgthere is serious backlog, as the judges themselves will testify.
A lot of that backlog, it seems to me, might be reduced, if not elimi-
nated, by providing that reviews should be discretionary with the
appellate court. )

You may find, if you interrogate the judges, that they believe a sub-
stantial number of the cases that come before them really don’t merit
full argument, full briefing, and full opinions. .

The function of an appellate court, it seems to me, should be to con-
sider fully those matters which could be of precedential value, which
involve important constitutional rights, which deal with statutory
interpretations which affect o large number of people, or which might
resolve conflicting decisions below. '

I’'m not at all sure that an appellate court should—I’l1 take a hypo-

- thetical—review a case between Mr. Hoffman and me, which is of
importance only to Mr. Hoffman and me and nobody else, and which
does not involve the considerations which I've recited. ‘

But that isn’t the way the system has worked up to the present time.
There is no Federal constitutional right of appeal; yet, statutes gen-
erally provide for appeal as'a matter of right.

Now, this puts:a burden on the courts with which they have to deal.
Tt seems to me in most States—it’s certainly true in Illinois—there is,
under our own constitution,an absolute right to appeal from the de-
cision of a lower court. '

Now, it seems to me ‘that, as our population increases, and if we,
asa nation, continue to become more rather than less litigious, we may
have to give serious consideration to the matter of whether every case
should be appealable as of right. - ' o

There are some that should; for example, in the criminal area. In
my mind there’s no question constitutional rights are involved, and
soon. - 2 _

I may have moved off your question a Iittle bit.

‘Chairman Ropino. No. I appreciste your comments. ‘

I think my question was 'metivated by a bit.of frustration with the
process in general. Every few years people conie before us and merely
show ‘us mumbers and say its-time for more judges. T think we. are

“«going to need to:have.a closer look at this process in the future.
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Mr. Srantey. Well, I think it’s appropriate for the judges to come
to you with their statistics. I don’ know where else they would go.
And I don’t know who else can or has produced statistics.

I think you’re just going to have to do the best you can with what

ou have. :

Chairman Ropino. Well, right now that’s right. L

Mr. Stancey. However, 1 think it’s fair to question where you're
going and to try to be sure that the statistics that are submitted to you
have validity. ‘ ) _ .

Now, with respect to the question of where you're going, I do not
believe we can continue right down the path of having unhmited in-
creases in the numbers of judges. . o
Chairman Rovino. Well, that’s what I think we ought to be dealing
with. ’ ‘

I think we need some hope that we can deal with the problem in
the future. We ought to be thinking about, it in that light now, and I
t}nink your association, and other interested groups, ought to be doing
that.

Mr. Stancey. I couldn’t agree move. And incidentally, one of the
things which we’re proposing, to which I've referred in my testimony,
is the creation of a National Institute of Justice.

I don’t like the idea of creating any more agencies or entities than
we need, but we have never had, Mr. Chairman, in the history of our
country, so far as I know, an entity—independent group—devotine its
entire attention to research on the question of the proper administra-
tion of justice and how that can be improved.

And I would hope that we can make a concrete suggestion to Con-
gress shortly in this regard, one which will be tremendously helpful
to us as a Nation, because this is a terribly serious problem.

Chairman Roprxo. Let me ask this so that I have it on the record.

Mz, Stanley, has the bar association itself made any kind of com-
prehensive examination of overall Federal court statistics? Have they
looked at any specific circumstances in the individual districts or cir-
cuits; or, is the association, in making its recommendation, its en-
dorsement of legislation, depending largely on the fact that new
judgeships have been recommended by the Judicial Conference?

My, Stanmey. We have not proceeded independently. I think it is
fair to say that we have relied largely on the statistics developed by the
Judicial Conference, or information which has come to us through dis-
cussions with judges, and our own observation of the case loads—how
1(%11g it’s taking, for example, in a given circuit to get a matter disposed
of. C
TFor example, there was a period of time, I believe, recently, when
the fifth circuit just was not reaching several types of appeals because
of their backlog and the need to dispose of matters in the criminal field.
And, as you know, there are any number of statutes which assign
priority to certain matters on appeal. "

So, although I must tell you that we have not compiled ‘any inde-
pendent statistics, we don’t come here without some experience in mak-
ing our recommendation. o : e

Chairman Ropivo. Mr, Stanley, you mentioned the fifth circuit a
number of times. Do you, or does the association, take a position re-
garding the proposals to divide the fifth and ninth circuits, assuming
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there is2 shown a real need for new judgships, particularly in the ninth
eircuit? ‘ ’ ’

Would it be responsible for us to postpone providing the new judges
until we resolve the question of circuit revision, or does the fact that
“we've got to provide new judges take precedence? :

Mr. Staniny, We have—-iwy we I mean the association—taken the
‘position that either new circuits should be created, both in the fifth
-and the ninth, or that there be divisions within the circuits.

And in a rather ambiguous resolution adopted by our house of dele-
gates, in February of this year, we seemed to urge that the additional
Jjudgeships go along with these changes in the circuit structure.

If it came to a question of whether you should provide additional
judges only if there were a division, my personal view is you should
not condition the judges that way. Provige the judges and then take
care of the divigion or Breaking up of the circuits.

That also, I think, is the position of the Chief Justice of the United
States. I understand that this would be acceptable in the ninth cireuit;
but I also understand that in the fifth by a very close division, the
judges said unless you can split us in two or give us some divisions, we
don’t want any additional appellate judges.

I cannot explain that position. I guess I don’t have to. You probably
had better ask somehody from the fifth circuit:

Chairman Roprxyo. Thank you very much,

Mr, Srancey, Yes, sir. Thank you, Mr. Chairman.

Chairman Ronixo. My, McClory. .

Mz, MoCrory. Thank you, Mr. Chairman.
~"There are two principal areas that I would like to explore briefly
with you. The first one is this: The Judicial Conference concluded its
2-day semiannual meeting just about a week ago, and they made the

recommendation with regard to revising the jurisdiction of the Federal
courts by recommending that diversity of citizenship no longer be a
Dbasis for jurisdiction. a

They also recommended legislation to enhance the jurisdiction of
Federal magistrates, and X believe they made a recommendation to
limit voir dire examination by attorneys, so that this might be con-

ducted by the couwrt, thus cutting down the time that it takes to im-
panel & jury in a Federal court. L ,

The question that I have, first of all, is this: Since here is legisla-
tlon relating to these subjects pending at the present time, and, T be-
lieve, some 1nterest in effecting these changes, would it not be reason-
able and prudent—since the result of those changes would be to greatly
reduce the load on the Federal district judges—to await action in this
'Qoi_lgre?ss on those subjects before increasing the number of Federal
judges? o '

Mr. Srancey. I would suppose that there would always be some
reason for delaying and not acting. The question of eliminating diver-
sity jurisdiction probably has been before Congress on a number of
occasions. I know the Chief Justice of the United States has been ad-
vocating that for a long time. . o ‘ CLoL

.. My memory is that if it were eliminated completely, it would cause
a reduction in the district court caseload of perhaps 19 pércent,
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. If that could be done very promptly, then you might, understand-
ably, say, “Let’s wait and see the effect of this before we create more
judgeships.”

But it's a dangerous game to play, it seems to me, because we have
no assurance that such a change in the law could be enacted promptly.

The need, on the other hand, for additional judgeships, by what-
ever test you apply, is great, and immediate. My memory 1s that not
since 1968 has there been an increase in court of appeals judges, and
po(ti since 1970 has there been an increase in the number of district
judges. ;

In the mean time, our population has grown. And as population
grows, the number of interpersonal relationships among people grows,
not at the same arithmetic rate, but at a geometric rate.

And the more interpersonal relationships you have, the more chances
you have of dispute, and so on. I would have to come down, Mr.
MecClory, in favor of passage of this bill,

Mr. McCrory. You -\voﬁd favor acting on the Federal judgeships,
having no special confidence that the Congress, this year or soon,
might be taking these very useful steps, which, as you say, have been
recommended before but appear to be getting more active considera-
tion at the present time.

Well, Jet me start my second question by saying that, in the last
Congress, we had legislation which was recommended by this com-
mittee to add, I believe, 49 additional district judges. A ‘comparable
bill was passed in the Senate. And we just never got together.

One of the reasons for the delay, I believe, was a purely political
reason. If that legislation had been passed and signed before the
Congress adjourned—well before the Congress adjourned—the for-
mer President, the Republican President, then would have had the
‘,x&u{:hor.(iity to name these additional judges. And so the legislation was

elayed.

Iny view of these political factors, I offered an amendment that
the right to name the judges would be deferred until after the in-
auguration of the new President, hoping that we'd get support for
this and get the subject of additional judges, at least to the extent of
49 judges, behind vs.

Now, as we begin a new ‘Congress, the new President has already
issued, I believe, an Executive order to establish a Commission for
the purpose of selecting combined lawyers.and nonlawyers to recom-
mend candidates for circuit judges.

Would you.favor extending this procedure that the new President
has—that President Carter has set up with regard to court of appeals
judges—for district court judges—so that we’d get some balance
and get the partisan politics out of the selection of Federal, district
and court of appeals judges?

Myr. Stanrey. I’m sure you're not asking me a political question,
Mr. McClory. .

My, McGrory. I'm asking you an objective, bipartisan question.

Mr. Stantey. The association has favored and still favors merit
selection of judges. To iy way of thinking, having the best possible
judiciary that we can is of vital importance to the functioning of our
system, T don’t care whether & judge is a Democrat or a Republican
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prd independent or what. I want, and the association wants, good
judges. , .

Under the President’s proposal, would the,committees make their-
recomriendations to the Senators. from the States involved, or to the
President ¢

Mr. MoCrory, No; they recommend to him. I think they recommend
to him, and then he selects. I think they recommend five.

- Mr, Stanwey, Yes.

Mr, MoCrory. And then he selects,

Mr. Sranrey. The reason I ask that question is because in 1972 our
house of delegates adopted a vesolution which recommended -that
commissions be set up to recommend to—this is for district judges; for
example—recommend to the senate potential moneys from. which the
senators might choose,

I'm not.sure, at this stage, Mr., McClory, how this system recom-
mended by the President will work. I don’t know that senyone does. It
might work very well, and I hope that it does. ;

I would not be inclined, at this stage, to move directly from that to
an identical application to the district conrts. I would be'in favor of'all
the help we can get to the end that the people nominated are the best-

ualified people we can get, and I think it ought to be nonpartisan. I’m
fully in favor of that. '

And, as you know, in Illinois in recent years, the nominations to the
courts, district and cireuit courts of appeals, have been from both par-
ties. And I would hope that would continue in Illinois with Senator
Stevenson taking the lead.

I'm in favor of an extension of this, but let’s don’t lock ourselves in
too completely until wek now how a givere proposal is going to work.

Mr, McCrory. Well, while not supporting the precise technique that
President Carter has recommended with regard to the court of appeals
judges, you would, nevertheless, support some mechanism which would
enable us to have a bipartisan or nonpartisan selection of district court;
judges on the basis of merit, ,
© Mr. Sranrey. Yes; that’s correct. ,

Mr. Horraraxn. Mr: McClory, I'm sure you know, in recent months a
number of the Senators, a number of the States, have adopted commis-
sion plans. It seems to be snowballing. It’s almost as if' the Senators
are finding cut that this patronage, which they have jealously guarded-
these many years, is a negative rather than a plus factor. For each va-
cancy, they can see 10 people interested. Nine end up disa,p}l))ointed and
unhappy with the Senator, and one, as somebody said, becomes an
ingrate. X ' 4 : .

We have been gathering plans of various States, including the States
where the Senators are of two different parties. And more and more
seem to be developing, in not only for judicial appointments, but for
U.S. attorney appointments as well. . . '

Mr. McCLonx.]?[ think it would be helpful if you—if the American
Bar Association could come up with something specific. That would be
encouraging to me. But thank you. - " '
- Mr. Stanrey. We may be able to do that, These things are just be-
ginning to move, Mr. Congressman. ‘ ' '

Chairman Roprxo. Ms. Jordan.
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Ms. Jorpan. Thank you, My, Chairman. )

And Mr. Stanley, ifywé,could get back to the subject matter of ILR..
3685—— - . : . , :

Mz, Srantuy, I didn’t hear that. . ; o

Ms, Jorpax. That was not o question, I said we're returning to the
legislation before us, which-is H.R. 8685. T want the judges, too, It’s
like wanting & good apple pie and ice cream. . )

‘L'he ques?ion of whether we need additional judges is one which, by
everyone's admission, has been before us for quite some time. Given
population growth will continue, given the American people’s pen-
chant for litigation will probably continue, given we cannot continue
to pile on additional numbers of judges in an effort to velieve the ju-
dicial congestion which results from population growth and the pen-
chant for litigation: now, given these things, what do we do is the
question, What do we donext? L.

1 would like to know whether the American Bar Association has
any input into what the Attorney General is doing by way of study
for alternatives to court matters, .

Avre you familiar with what the Attorney Genernl is doing? He ap-
peared before us and told us about neighborhood paralegal kinds of
centers, and the vavious other recommendations. Does the American
Bar Association have any input into that? .

. Mr. Stantiy. Well, gracious yes; indeed, we do. We've been working:
very hard on the development of alternatives to dispute resolutions.

Ms, J ;‘)RDAN. And what are some of the alternatives that you would
suggest ? . ,

Mr. Stanrry. 'Well, let me give you first a recitation of the direc-
tion in which we are moving. ‘

We worked with the Conference of State Chief Justices und with
the Chief Justice of the United States in putting on the Pound Con-
terence last spring. The Pound Conference was held in Minneapolis-
$St. Paul, and it dealt with the popular dissatisfaction with the admin-
istration of justice.

"L'hat conference considered many subjects. We then—by we I mean
the American Bax Association—having gone through that, established
a special committee to see how we could implement some of the rec-
ommendations. As a matter of fact, Judge Bell was chairman of that
committee,

As president, T have attempted to take steps to implement every
one of the recommendations, at least, to study them further. One of the
matters of primary importance to me has been the resolution of so-
called minor disputes. That would be a dispute between Mr. FHoffman
and me, which wasn’t of any importance to anybody but us, and which
involves §ome money, which puts it in a category where, under our pres~
ent system, society simply cannot afford, economically, to have a large
courtroom and a judge and a clerk and a Dbailiff, and all of that,
with each side having a lawyer arguing the case.

' So, I started on this program about 2 years ago. We have a commit-
tee which connected all of the information on small claims courts—
things of that sort—arbitration, mediation ; and we’re going to a major
conference in May, where we'll bring the leaders in the field together.

1%
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I hope we can make some recommendations which can then be imple-
mented to provide a means of resolving disputes which today. simply
cannot be resolved because of economic consideration.

Now, that sort of thing won’t directly, affect, the Federal court hur-
den. directly, but it will indirectly becange if tribunals of that sort can
be created, can be set up, for example, in neighborhoods where people
live so that it doesn’t take an inordinate amount of time and money to
resolve o dispute that fact would tend to minimize the terrible pro-
pensity that we have today to take things to court which shouldn’t be
there at all. Now, that’s one thing that we're doing,.

Woe are also working on this appellate backlog matter; which T
mentioned before. Again, the only way I can function, Ms. Jordan,
is through a committee. I can’t do these things myself. We have a top-
grade committes studying this matter of appellate backlog to see what
we can do to maybe convert to a discretionary review system. That
would make o tremendous difference. '

We also have ancther group working in an area whicli canses a tre-
mendous court burden and tremendous expense in the litigation
process. And that’s what I call the abuse of the deposition process.

We try our cases twice now, When depositions were first put for--
ward—I belicve in the 1980’s—they were put forward with the no-
tion that they would eliminate the game of chance from the trying of
cases. But in fact, now we depose, and depose, and depose, and then-
we go through the whole process again when we get into court.

. Now, this adds to time, it adds to court burden, it adds to admin--
istrative burden, it adds tremendously to cost.

But there is a fundamerital question that I cannot angwer, and I was.
discussing this the other day with a very thoughtful television re-
porter from Miami who has studied our system, and the English sys--
tem, and the French system to get at the question of why in the world
zve argt so litigious in this country—why we tend to take everything:

o court.

_ I think it’s wonderful for us to have faith in our courts, and be~
lieve, as I think we must, that they will provide a fair answer to:
problems, But onr fundamental purpose in democracy ought to be to:
get along with each other. The end of democracy is not litigation.

But this reporter was saying to me that, being troubled By the samer
thing, he has examined these other systems. And he said, “It’s not so-
much that the systems are different, it’s that the people ave different..
We're different here.” :

And I cannot answer that question. I don’s know who can.

Ms. Jorpan. Well, I don’t know either, Mr, Stanley. It may be that
there is no answer to that question, and maybe we proceed with these
alternatives that you have told us the American Bar Association
through the committes is pursuing, and perhaps we give the resolution:
of disputes another outlet other than the courtroom. That’s about all
that we can do. :

The danger, I feel, Mr. Stanley—if we get too exotic in our efforts
to provide a new and different ways to resolve disputes, and see that
justice is administered—the danger of that, I feel, is that we are going
to, somehow, limit the access the average citizen has to court, and,
perhaps, have a disincentive effect or impact on the pursuit of justice-
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if we become so overcautious and overly concerned with how much
work is getting into the courtroom,

I would hope that that is o caution that would be exercised by any-
one developing alternatives to. the settlement of disputes.

Mr. Staxrey. I’'m surve it will be, but the fact of the matter is that
today a lot of the disputes that I first discussed aren’t being resolved
any way. And this builds up, I think, & tremendous and understand-
able sense of frustration among people.

Ms. Jorpan. One final question, Mr. Stanley: We in the Congress
have been accused of enacting legislation which added to the work-
load and the burden of the Federal court.

Do you think there would be any merit in o committee of the Con-
gress, once it enacts legislation which may give rise to litigation,
including in that a sert of judicial impact statement before we mude
the decision as to whether to move ahead with that particular piece
of legislation?

My, Sranrey. I do. _

Ms. Jorpax. Nor further questions, My, Chairman,

Chairman Ropxo. Thank you.

Mr. Comen. Thank you, Mr. Chairman,

Mr, Stanley, I think you've indicated we have a need for judges,
and that need is great and immediate. The problem is this committee
has to decide how many judges and where those judges ought to be
located. And in order to do that, we have to have some sort of standard.

Now, the Judicial Conference has recommended that we apply a
standard of some 400 case filings per judgeship. Your emphasis seems
to be on the need for reflection, In determinin% whether we have re-
flection versus efficiency, you have to come down on the side of
reflection. -

And T think I'd have to agree with you that we can have justice
administered effectively, efficiently, but not necessarily justly, if our
emphasis is upon speed and efficiency.

Now, by the same token, it seems to me that we do have to take into
account the need for efficiency and efficient disposition of cases.

And this committee last year—I'd like to quote from the report on
page 4—said: ‘

While not endorsing the formula of the Senate asg the ultimate yardstick, the

Fousa vommittee believes that the formula serves the very necessary purpose
-of forecloging additional judgeships in Districts where judges have not been
appropriately productive. None of the forty-nine new judges recommended by the
purported bill.are provided for districts where existing judges are not bearing
the full loads.

Would you agree with that conclusion arrived at by this committee?

Mr. Sraney, Well, I cannot agree with the specifics, because I don’t
know about them.

Moy, Comsn, Without the specifics.

My, Sranrey. I do agree with the proposition that if judges are in-
eficient, you shouldn’t try to correct that simply by adding more
judges. : \

And that gets back, really, to the question that the chairman asked
as to the validity of statistics that are being presented. And this, again,
is o newly developing field, Clearly, you have to balance these things..
Y do agree with that. ,
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M. Comex. But the Judicial Conference only used the one test of
400 case filings, and I take it by your testimony that, in your opinion,
that is not necessarily the most accuirata one, ) L

Mr. Stanuy. WeY, if you have some other information which indi-
cates that the judges in particular districts or circuits sre not func-
tioning effectively, that must be taken into account, o

Mr. Coxen, There’s no way of maléf determining that if we'’re just
talking about the number of cases filed in & court. Their standard
doesn’t talk about terminations, it doesn’t talk about workdays on the
bench, it dees not talk about efficiency of procedures maintained by
the court itself.

For example; in your statement you indicated that the ABA. has
backed the Circuit Jixecutives Act which would relieve judges of cer-
tain chores. And yet in the report last year, they pointed out that all
circuits except the first and seventh have appointed circuit executives
which has substantially reduced the administrative workload.

Mr. Sranrey. That's right. )

My, Cosmx, And yet the first and seventh circuits now are request-
ing additional jucdges, even thongh they haven’t employed the tools
that we've provided. ; . .

Mr. Sraney, Well, I can’t tell you what to do, but I think I'd like o
harder look at those circuits. ,

Mr. Coxex. One final question that I would have: In other words,
you think we should also be locking into how efficient these courts are.

Mr. Stanrey, Of course. .

Mr, Corrn. What about the policy of having a single judge district?
Do you ﬁ;ld that that is a good. policy in terms of the administration
of justice?

Pm talking about getting parochial, about my State. We have just
olne judge to cover the entire State, He is considered overworked at
this point,

Blll)t I’'m raising a policy question that the judge himself has raised
to me in the ]]mst, whether or not it’s & good policy to have only one
judge available to cover the entire State—or district if you're talking
about a more populated State—with attorneys, over the years, being
forced to deai with only one judge.

From your own practice of law and your experience in the history of
the bar association, do you think that's a good policy?

My, Srancey. I would think ideally there should be more than one.

Mr. ConEen. That's all I have.

Chairman Ropino. My, Flowers.

Mr. Frowers. Mr. Chairman, I don’t really have any questions. I
enjoyed the colloquy with others and the gentleman here with us.

T think that our duties as a committee are to take all of the recom-
mendations and malke up our own minds, and that, I think, is what you

.are saying.

My; StaNcEY. Yes, sir, .

.. Mr, Frowess. I’d be inclined to look very hard at the request by the

Judicial Conference for the 25 additional circuit judges which doesn’t
-even-contemplate any in the fifth circuit, which is the most overworked
circuit of in terms of the appeals cirenit. Because, at least at this point,
there’s an attempt to divide that cireuit, which I happen to think would
be & good idea. . S
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- And the 107, I believe, additional district judges, T don’t know how
we decide these issues of how much is enough, and how much is not
.enough, and who. puts in & good day’s work, and who doesn’t. I guess
just kind of flip a coin in some respects and do that. . s

And, of course, argument car be made that—was it Parkinson’s
law—that workload will expand to meet the needs of those who are
there to do it. We probably create 500 additional judgeships, and 5
_years from now they’ll come back and want some more. It's sort of like
putting a fox in charge of the hen house, I think, when you let the
judges recommend how many new judges they need. o

Do you think there’s any of that in these recommendations by the
Judicial Conference# ) ‘ ; B

Mur. Stanrey. Perhaps so, and yet I think you do have to assume
sonie degree of objectivity on the part of those who are responsible for
seeing that the judicial system functions. I can’t believe that they would
be making recommendations if they didn’t firmly believe that they were
proper. I'm sure they’re interested in seeing that the system functions.

. And I suppose, in a way, they’re the best qualified to tell you what
they’re doing, and what their workload is. .

Mur. Frowers. Well, now, an indicator to me that their workload is
too great, would be if there were some judges who were retiring be-
«cause they’re working too hard. ' '

Do we see any indication of that?

Mr. Stanrey. Not that I know of.

There have been a number of retirements because of the——

Mr, Frowers. Salary.

Mr, Srancey. Salary level.

But let me point out one aspect of this that has not been touched
-on, and that is the so-called use of the senior judges who, under the
law, are permitted to retire and receive their full compensation. Most
of those judges are continuing to work.

And again relying on memory, my memory is that in the second cir-
«cuit the senior judges account for about 30 percent of the work that’s
done in that civcuit. Now, supposing, which I hope will not happen,
that all the senior judges did no more work. We’d have a much more
.serious problem than we do right now. =~ ‘

"~ My, Frowsrs. Well, I think it’s very commendable that they do con-
tinue, but I don’t think we can assume that, in one fell swoop, they’re
‘going to all quit.

Mr, Stawrey. Oh, I don’t either. A
_ Mr. Frowzrs, I mean we're, going to continue to have senior judges
because the law allows for that, and I think we’ve also got to make
some assumptions that at least some number of them will continue to
‘make themselves available. - ‘ '

Mr. Staneey, I think most of them will

Mr. Frowers, And I think they provide a very, very useful function,
In fact, one, a dear friend of mine who was on the fifth circuit has re-
‘tired, and he’s working almost as hard as he was when he was a prac-
‘ticing judge. T ‘ '

But I hope we can come up with some objectivity here, too. And I
sappreciate very much your testimony, sir. L
~ Mr. Srantey. Thank you, sir.

Chairman Roprvo. Further questions?
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Mr, Comen. I have, Mr. Chairman. , 4

To add to what the gentleman from Alabama was saying, apparently
‘Senator Burdick found out that a 40-percent increase in the number
-of judges resulted in only a 9-percent increase in the number of cases
‘terminated between 1959 and 1969, so the theory about Parkinson’s
law applying proves true, ;

Chairman Rooino. Thank you very much, Mr. Stanley.

This concludes our morning’s deliberation, and the committee will
-adjourn to meet at 10 o’clock tomorrow morning here in this room.

Mr. Sranrey. Thank you,

Chairman Ropino. Thank you very much.,

[Whereupon, at 11:40 a.m., the hearing was adjourned, to recon-
‘vene at 10 a.m.,, on Thursday, March 24, 1977 N
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ADDITIONAL DISTRICT CIRCUIT COURT JUDGES

THURSDAY, MARCH 24, 1977

» T.S. House or REPRESBNTATIVES,
SupconrrTee oN Monopores AND CoMMERCIAL Law,
oF THE COMMITTER ON THE JUDICIARY,
Washington, D.C.

The subcommittee met at 10 a.m. in room 2141 of the Rayburn House
Ofﬁc_ed_Building; the Honorable Peter W. Rodino, Jr. (chairman)-
presiding,

MPéieser%:: Representatives Rodino, Brooks, Jordan, Mazzoli, and
¢Clory.

Also %resent: Daniel L, Cohen, counsel, and Franklin G. Polk, as-
sociate counsel.

‘Chajrman Ropino. The subcommittee this morning continues its
hearings on H.R. 3685 to provide additional Federal judgeships for
the U.S. district courts and the U.S. circuit courts of appeal.

Our witnesses this morning—and we are pleased to welcome them
both before the committee—are two distinguished members of the Fed-
eral bench: Chief Judge James R. Browning of the U.S. Court of
Appeals for the Ninth %ircuit, and Judge John Butzner of the Court
of Appeals for the Fourth Circuit. :

Judge Butzner is also a distinguished former U.S. district court
judge for the eastern district of Virginia, and he appears before us
this morning as the chairman of the Judicial Statistics Subcommittee
of the Judicial Conference’s Committee on Court .Administration.

~Judge Browning is here to discuss with us the critical situation in
the ninth cireunit for whicl.-the Conference has recommended 10 new
appellate judgeships.

I also wish to announce that I am placing in the subcommittee’s
hearing record a copy of a lengthy statement and some accompanying
exhibits submitted by Chief Judge John R. Brown of the fifth circuit.
Judge Brown could not.be with us today and he has asked that his
sta.temt;ent nonetheless be included. We are happy to accommodate that
request. : o o ,

Gentlemen, we are delighted to have you with us. You may proceed
as you wish. Either of you may decide to go first.- . .

J tgl‘dge Butzner, will you please identify the gentleman alongside of
yout.. . R . '
-Judge BurzNER. Yes, sir, Mr. Chairman. Judge Browning has ve
graciously suggested that I go first. I am delighted to accept that

Invitation. S : ,
.. ‘Seated to my left is David Cook, assistant chief of the Statistical
J.S&tm&leysxs and Reports Office of the Administrative Office of the United
ates.
(41)
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Cliairman Ropivo. Thank you very much. You may proceed.

TESTIMONY OF JOHN D. BUTZNER, JR., JUDGE, U.S. COURT OF
APPEALS, FOURTH CIRCUIT, AND CHAIRMAN, JUDICIAL CON-
FERENCE SUBCOMMITTEE ON JUDICIAL STATISTICS

Judee Burzxer. Mr. Chairman, T am John D. Butzner, Jr., & judge
of the U.S. Court of Appeals for the Fourth Circuit, and chairman of
the Judicial Conference’s Subcommittee on Judicial Statistics. T am
here today as n representative of the Judicial Conference to speak in
support of the 107 additional district court judgeships and the 25 ad-
ditional court of appeals judgeships recommended by the Conference
and proposed in FL.R. 8685. L ‘

As you-are probably aware, the Judicial Confercnce usually recom-

mends additional jndgeships to the Congress only once every 4 years.
Tlese recommendations are made on the basig of a comprehensive sur-
vey conducted by the Subcomniittee on Judicial Statistics of the Com-
mittee on Court Administration. Without going into great detail, I
will explain the five-step procedure which is uged to provide recom-
mendations to Congress.
- First, each of the courts assesses its own additional judgeship re-
quirements. After reviewing this assessment, the circult council
forwards its recommendations to the Subcommittee on Judicial Sta-
tistics. The subcommittee undertakes a detailed study using the sup~
porting material provided by the circuit councils and statistical data
and analyses supplied by the administrative Office. When the sub--
committee completes its study, the Committee on Cowrt Administra-
tion reviews the recommendations and presents them, with any
necessary changes, to the Judicial Conference. :

The conference follows the same procedure before making its final
recommendations to the Congress. Therefore, a judgeship request is:
not nlmde to the Congress until it has been reviewed by four judicial
panels. , ‘ v

This quadrennial survey procedure was followed in 1976 in develop-
ing the Judicial Conference recommendations for 107 additional dis-
trict judgeships. However, the procedure varied slightly in developing-
the request for 25 additional judgeships far the courts of appeals. I
will explain this difference later in my statement, but first T would
like to address the judgeship recommendations for the district courts..

The last quadrenniaT survey of the judgeship needs of the district
courts was concluded in September 1976. Although this survey is:
termed quadrennial, it addresses an acenrmulating need for additional
judges. The last omnibus judgeship bijl, which increased the district
court bench from 340 to 401 judgeships, was passed in 1970 on the basis
of the 1968 Judicial Conference recommendations. - r :

Since that time, the Judicial Conference has completed two surveys..
Because the 1972 survey did not result in legislation creating addi-
tional judgeships, the 1976. survey, which is under consideration here-
today, deals with judgeship needs which have existed in-some district
courts for as-many as 7 years, E S

During the course of that recent survey, the Subcommitiee on
Judicial -Statistics. received requests.for 136 additional judgesliips,.



43

131 of which were approved by the circuit councils. In conducting the
survey, the subcommittee considered these recommendations along
with a compilation of six years of statistical data and a workload
projection for each district. - o C R o

.- In general, the subcommittee recommended additional judgeships
when a district’s annual rate of filings was in excess of 400 cases per
judgeship, although this standard was not applied inflexibly. All
other pertinent information provided by either the districts or the
administrative office also taken into consideration. - o

An excerpt from the report of the Committee on Court Adminis-
tration which-contains the survey sheets used in making the judge-
ships recommendations is attached as exhibit A. These pages include
the data used in making the current recommendations as well as the
rationale for each judgeship recommended. ‘ ‘ .

I understand, Mr. Chairman, exhibit A has been furnished the
committee in a black binder. S o
. Chairman Ropivo. Yes. , - : ‘ ,
. Judge Burzver. That gives the detailed statistics on each district.

Chairman Roprvo. Thank you, very much. :

Judge Burzyer. Along with a summary of the recommendations.

~You will notice from exhibit A that a bench-time factor, which had
previously been employed by the Senate was not considered by the
Subcommittee on Judicial Statistics in formulating its recomnienda-~
tions, The subcommittee concluded that the number of days a district
judge spends in open court is not a reliable indicator of the need for
additional judges. Many judges find it more effective to hear motions
and to work toward the settlement of cases threugh informal chambers
proceedings rather than formal courtroom proceedings. Those who.
find the chambers proceedings more effective should not be penalized
in any evaluation of judgeship needs. - e o

In addition, the subcommittee was not satisfied that the present
method of collecting bench-time information is accurate or consistent,
enoagh to provide a reliable measure. The use of such a factor is
misleading “and detrimental to the effective and eficient use of
judgepower, o ‘ ;

As I mentioned earlier, workload projections were once again em-

ployed in the quadrennial survey for two reasons. First, the:elapsed
time between the completion of a quadrennial survey and the passage
of an omnibus judgeship bill demonstrates that a survey which is:
ci)nd'ucted only once every 4 years should not be based on current data
alone. j ‘ . N '
_ Second, due to the ever-increasing workload of the district courts,
somé attempt should be made to plan for the future, rather than find
the courts 4 years from now in the exact predicament. which exists
today. Nevertheless, we have separated the 88-recommendations based
on current workload from the 19 based strietly on projections. A copy:
of the'table showing this breakdown is included in exhibit Aut « i+

A review of the statistigs of the district courts since 1970 indicates;
a clear need for additional judges. Since 1970, total civil.and eriminal
filings in these courts have increased by 35 percént without an in-
crease in the number of judgeships. In 1976, cases were filed at a rate
of 430 per judgeship compared to a rate of 817 in 1970, - - o o

During this same period; the termination rate of the district judges’
has grown from 345 per judgeship to 386. However, even' with this
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rise, the courts have been unable to keep pace with the incoming work.
As a result, the pending backlog has grown from 285 cases per judge-
ship at the end of 1970, to 401 at the end of 1976, an increase of nearly
41 percent. : . ‘ o L

The district courts cannot bé expected to continue increasing their
rate of terminations. The present rate already reflects the assistance
of magistrates and the use of more efficient procedures. There is a
possibility that, with the time limits imposed by the Speedy Trial Act,
and without the needed judgepower, the speedy disposition of civil
cases will become a thing of the past.

Therefore, it 1s essential that the Congress sct swiftly to create
additional judgeships for the district courts to enable them to maintain
the high quality expected of the Federal judicial system,

I would now like to address my remarks to the judgeship needs of

the courts of appeals. Nearly 9 years have passed since the Congress

last enacted legislation to create additional judgeships for these courts.
That legislation was enacted on June 18, 1968, and was based on a
comprehensive study conducted by the Judicial Conference of the
United States in 1966 and early 1967. ,

Since 1968, the Judicial Conference has conducted two quadrennial
surveys of the judgeship needs of the 11 courts of appeals, one in 1970
and the other in 1974, Despite your committee’s efforts in September
1976, when you sent S. 286, 94th Congress, to the House floor, neither
of these surveys has vesulted in the enactment of legislation to create
additional judgeships.

In September 1976, the Judicial Conference recommended that 16
additional judgeships be created for the courts of appeals. This figure
included the 18 previously recommended in 1974, plus three additional
judgeships for the Court of Appeals for the Distriet of Columbia.

In January of this year, the Committee on Court Administration
conducted & complete review of the workload in all courts of appeals.
This review is the basis for the current Judicial Conference recom-
mendation of the 25 additional judgeships which is under considera-
%on here today. A table listing these judgeships is appended ag exhibit

Updating the Judicial Conference recommendations at this time
represents a slight departure from the quadrennial survey for the
courts of appeals. However, the Committes on Court Administration
felt that Congress should be provided with the most current assessment
of the judgeship needs of the U.S. courts of appeals. Should the Con-
gress act on legislation without the most current assessment, it would
be basing its actions on recommendations which, for some conrts, were
initially made agearly as 1971, :

In conducting the review in Jannary of this year, the Committee
on Court Administration did not rely on a specific statistical standard.
A statistical standard which can be applied uniformly to all courts of
appeals has yet to be developed by either the judiciary or the Congress.

Cherefore, the committee developed its recommendations by interpre-
tipg and updating with 1976 data the analysis contained in the Sepate’s
x;e?rort on 5-286 in the 94th Congress. ’ :

ust during the short period of time since the Senate filed its rép;)rt, '

on S-286, the workload of the courts of appeals has grown by more
than 10 percent. : , : N
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Since the courts of appeals bench was last increased in 1968, the
case filings in these courts have more than doubled. During this 9-year
period, a number of measures have incrensed the productivity of the
‘judges of these courts. A review of the statistics shows that these ef-
forts haye been successful. Since 1968, the termination rate has in-
creased by nearly 100 percent. However, this increased termination
rate has not prevented a serious increase in the backlog. The number
of pending appeals has grown from 6,618 to 14,110—an increase of
118 percent. : .

The courts of appeals have implemented more effective and efficient
procedurss to aid in the disposition of appeals, and they are con-
stantly seeking improvement. In order to handle the tremendous case-
‘load, most of the courts havy found it necessary to limit the number
of cases which can be permitted oral argument. The time limits for
argument in these selected cases have also been shortened.

In addition, the courts have adopted opinion publication plans
which reduce the percentage of cases which will be decided by time-
consuming signed opinions. All of these procedures have been adopted
in an effort to handle a caseload which is double that of an appellate
judge in 1968. .

‘We of the appellate bench realize that many of the changes which
have been made over the last 9 years have been beneficial. We also
realize that the courts must continue to be open to new procedures.
However, there is a limit to the amount of change which can be ab-
sorbed by the system, We cannot further curtail oral argument nor can
we continue to increase the number of cases which are decided without
a reasonably full explanation of the court’s decision, Therefore, im-
mediate provision for additional judges is essential o maintain an ef-
fective judicial system.

This concludes my statement, and I will be happy to answer any
questions that the committee may have.

Chairman Ropivo. Judge, would you like to proceed and then we
will direct questions to both of you?

Judge Brownine, Thank you, Mr. Chairman. T would be very happy
to do that. ‘ '

I would like to thank this committee and particularly the chairman,
for recognizing the urgency and-the need to meet that urgency as soon
as we possibly can. I believe the Nation is indebted to you for that.

I am here as the chairman has indicated, on behalf of a request for
10 additional judgeships for the ninth cireuit.

I have a written statement which has been submitted to the commit-
tee, Mr. Chairman, and I would appreciate it if it could be included
in the record. _

Chairman Rooixo. Without objection it will be so included.

[The prepared statement of Judge Browning follows:]

STATEMENT oF JAMES R. BROWNING, ORIEF JUDGE, U.8, CoUrT oF APi‘EAI.S,
NintH Crrourr

Tae Ninra Cirovir’s NEED ¥oR TEN ADDITIONAL JUDGESHIPS .

SUMMARY

The Court of Appeals for the Ninth Circuit is now unable to perform its mini-
mum function of afferding review within a reasonable time to civil litigants, The
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-gituation will-continue to deteriorate until the number of judges s incxensed
:gubstantially, ; ' o
-~ In the-lnst 15 years (Fiseal Years 1961-1976) the number of appeals in the
Ninth Cireuit increased more than 650 pertent (443 te 2,907). During the same
period the number of authorized judgeships incressed only 44 percent (9 to 13).
“The court nearly quadrupled the number of cases terminated per judgeship (from
52 in 1061 to 198 in 1078), but the workload per judgeship increased four-and-
‘oue-half times, In no recent year has the number of terminations exceeded the
“number of filings, . ‘

Both the backlog and the time taken to disposs of cases have inereased alarm-
iugly. More than 8,080 appeals are now backlogged. It would require the work of
22 judges for at lenst one year, or five judges for at leagt four-nnd-one-half
years, to decide only the backlogged appeals, The dverage clvil appeal now takes

.approximately tivo years to reach and decide, In the foreseeable future, civil
appenls that do not have a statutory priovity will not be reached at all,

On the busis of curvent figurey, at least nine additional judgeships are required
to keep abreast of current filings, A tenth additional judgeship is urgently needed
-to begin redueing the baecklog, with the ald of senior Ninth Gireunlt judges and

judges borrowed from other cireults,

SUPPORTING DETAYL

‘ ° .
The number of filing in the court increased from 448 in 1001 to 2,907 in 1976}
'The number of authorized judgeships grew from nine to 18 during the same
period. As a result, the cageload per Judgeship inereased from 49 in 1961 to 224
in 1976, or more than four-and-cne-half times, At the same time, issues being
appetled have become more diverse and complex.
The Ninth Circuit has atterupted to deal with the inereased workload in various

“WRYS. )

Abbreviated appellate procedures have been instituted.

Nonjudlelal court personnel are increasingly involved in preliminary process-
ing of motions and sereening of appenls before oral argument, The court now
employs 12 permanent staff attorneys and eight court Iaw clerks (dn one-year
positions) to help process cases and mations, In addition, each active judge has
two regular law clerks (one for ¢éach senior judge), and many of the judges have -
obtained the anssistance of one or more “externs” from local law scliools,

Judges from other clrenits nnd district judges from this circuit have been used,
incressingly, to decide Ninth Cireuit appeals. In 19706, a total of 69 Judges sat on
the court: 13 active Ninth Clreult judges, four senlor Ninth Circuit judges, 43
district judges from the Nintl Clreuit, and nine judges from other cirenits. The
vistting judges participated in 20 percent of the appenls submitted on the briefs
or in which oral argument was heard, The Ninth Circuit utilized the services
of visiting judges more than any other eireuit, . :

As a result of these efforts, the number of cages terminated per judgeship in-
-creased from 52 in 1001 to 198 in 1976, or nearly four times., As noted above,
during the same period the workload increased four-and-one:half times. The
court is unable to cope with its incrensing workload. In on recent year has the
number of terminations exceeded the number of filings. The bacllog has grown
‘incrensingly worse,

The court had 237 appeals pending per judgeship as of September 30, 1976,
This 18 an increase of over 576 percent since 1961 (from 42 to 237), when the

1 See the following table:

TABLE L—Cases commenced in 9tk clrenit

1061 1066 1971 1076

Numbex; of ea3es commenced PSR . ~
Number of cases commenced por fudgeship._. 40 sg;’ N ?gg 2 ggz

Note.—Reforenees throu};ﬁdﬁt ths toxt and ngtoé'um»to fiscal rathor than cnlendai Vyonrs.

Sourco: The tables in this roport are taken from the ¢ d v
strgtirees Tho tablesin thls roport o Cou]gfs | m the* Annual Reports of the Director of the Admint

- 3 8ee, oy., Rosenbierg, Planned Flexibliity to Meet Changing Noed the

auelies Sy 0 Tl £, or Bre, o8 ot o Hibior S et
s . vemen @

‘Comm. on the Judiclary, 04th Cong,, 1stquss., I?t.s2.nnt l!l.‘!o c(gmlgimhlncry of the Senate



47

court wag current in its work. More cases are now pending than were terminated
in 1976. Because of the nature of the cases in the backlog, it is estimated that
more than two full years’ caseload is pending.’ The court’s backlog is the largest
among the cireuits, both in terms of the total number of cases pending and the
number of eases pending per judgeship.®

The increased workload has adversely affected the time taken to dispose of
an appeal. In 1976, the median time from filing of the record to final disposition
of an appeal in this civeuit was 11 months (about 16 months for civil cases and
six months for erimingl cases),® The average time ig greater; two years or more
is commonly required to dispose of civil appeals.® The tlme required to reach and
dispo?e ogiar} appeal is longer than in any other circuit except the Distriet of
«0f Columbia,

2phe Ninth Clreuit recently complated the firgt qualitative analysis of its hacklog.
3,081 cases werg pending on September 31, 1976, which exceeded by about 500 the number
«of appenls teérminated during the preceding year. As of November 30, 1078, ir adition to
the cases not yet fully briefed, 1,313 appcals were fully briefed and awafting final
dlgposition : 760 awalting cnleuénrmg, 280 calendared and awaiting oral argument or
gubmission, and 828 under submission, A case-by-case anpalysis of the appeals awaiting
calendaring has revenled a very large proporticn of very difficult cases. On the basls of this
new datn, 1t i3 congervatively estimated that the existing backlog equals moré¢ than two
Jyears' workload.

4 See the following table:

TABLE 2—Number of cases pending (July 1, 1976)

Circuit Total  Per judgeship
District of Columbia...... -1, 351 150
8t... cemmbnan 307 102
703 33

, s

...... 1,178 168

, 885 102

...... 1,145 127

95 122

592 74

. . 2,068 228

10th.... 963 138

5 Additional time is required between filing the notice of appeal and filing the record : In
71976, the median duration of this period was about two months (2.2 months for civil cases
:and 1.5 months for eriminal cages). .

9 Se¢ Sen. Comm, on the Judiclary, Reorganization of the Ninth Judicial Circuit, 8. Rep.
No, 94-1227, 94th Cong., 2d Sess., at 14 (1976).

7 See the following table:

TABLE 3,~~Medlan thme for. disposition, from filing complete record to final disposition

[Th monthg, fiseal year 1676]

Circult Civil Critninal All cases
Tistrict of Columbia 13.5 8.7 11,9
1st. 5.2 5.8 6.3
2 cniann 5.9 3.4 5,2
3d. 6.8 4.9 6.4
4th. 9.5 7.3 9,0
Hthac.. 6,2 5.8 6.0
fth. 7.0 %2 7.2
Tth.. 8.0 b0 C 70
8tho. 5.1 3.7. 47
gth.. 15.9 6.0 1.1
16th. 0.0 8.2 04
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The adverse effect of the worklead is further evidenced by the number of’
appeals under submission for more than three months, The Ninth Clreuit has
more such appeals in each of the reporting cntegorles than any other eireuit®
Twenty-six percent of all appeals under submission in federal cireuit conrts for
more than three months were pending in the Ninth Clreuit. Moreover, the number
of such Ninth Cireult appeals increased In ench reporting category from 1975
to 1976,

The lengtliy time required to dfspuse of appeals Impairs appellate justice. It
undermines the vight to appeal; it encourages meritless appeals; it adversely
affects the quality of the court’s work.

The Ninth Clrenit's workload will continue to increase as the population and
ecanomy of the efrsuit grow and the scope of federal legislation expands® The
Judielal Conference of the TInited States will soon recommend to Congress the
crantion of 15 additional dia: et judgeships in the circuit. Although these addi-
ttonal trial judges are badly needed, their ndded production will increase the
number of appeals to the Ninth Circuit.

There are three possible approaches to the problem. The inflow of eages into
the appeal process could be reduced ; ¥ but as a practical matter the potential for
sueh reductions is small™ Increased efficiency in the use of court resources, and
grenter use of nonjudicinl personnel, may help., Lhe court has taken steps in
these directions and others will be taken. However, there is a limit to the use of
such procedures. They exact a toll.*

The remaining alternative iy to incrense the number of judgeships. This nlco
involves risks and costs. The present members of the court are satisfied, how-
ever, that the problems {nvolved in increasing the number of authorized judge-
ships to the point necessary to handle the work can be managed. But if the
needed judgeships are not provided, the court will be unable ndequately to pev-
form its minimum functions; delayg will become intolerable, It is entirely con-
ﬁelvublle that within the foreseeable future, non-priority civil appeals will never
‘be reached.

8 See the following table:

TABLE 4,—Cuses under submission more than $mo as of June 80, 1976

Morothan  More than  Mora thon

3 but less 0 but less 9 mo but
Clrault Motal  thandmoe  thongmo lessthanlyr Morothantyr
TRl e mnnanarsmaaneve 470 283 18 32 37
District of Columbid. weueuave 5.3 85 17 1] 1
O B . - 10 8 WL ramaans .
[ . [
32 18 W eeeciincicstinanannancenns
82 &0 23 X
34 19 13 cicrimnanonzs 2
67 40 12 b 10
12 11 . 1
124 8 23 16 16
39 28 7 4 vinensenuranse
oth clreuit cases under sub-
mission as of June 80, 1075. .. w9 40 15 11 13

? §e¢ Sen. Comm, on the Judiciary, Reorganization of the Ninth Judieial Circuit, S. Rep.
No. 041227, D4th Cong,, 24 sess., at 10-21 (1976).

1 Seq, e.9., H. Friendly, Federal Jurlgdiction: A Generil View (1073) 3 P, Carrington,
D, Meador & M. Rosenlerg, Justice on Appeal 188-06 (19076). .

np, Cnrrm(iton. D. Mceador-& M. Rosenberg, Justice on Appeal 195 (1070).

33 TThe bar strongly opposes further reduction or eliminatlon of oval argument, contend-
ing that oral argument permits attorneys to clear up bothersome points and nd«'.l nerspec-
tive to the written record, that a hearing In open conrt i3 assoclated in the client's mind
with impartial decislon making, and that deelding cases without oral argument and
written opinion jnerenses the risk of unprineipled decision making, Greater wse of non-
Judiclal personnel will fricrense the risk that declslons will be made by judges who are less-
than-ndequately Informed. Utilizing visiting judges decreasen the statitity of the airenit’s
lnw, increases the risk of justlce according to “luck of the drw,” takes district judges
g(\’\!;tg frem their primary task, and Increases administrative, {xavel, and communication
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The clretit nevds at least ten additional civenit juégeships—a court of 23,

Using 1974 figures, the Sennte Committee on the Judiclary concluded that
4tThe Ninth Cirenit needs 20 judges at a minimum,” and recommended seven
additlonal judgeships. Sen, Comum, on the Judiciary, Reorganization of the Ninth
Judielal Cireuit, 8. Rep. No. 94-1227, 94th Cong.,, 2d Sess,, at 22 (1976). In' the
aost recent available study, Profesgors Carrington, Meador and Rogenberg, uti-
dizing 1974 figures but a different statlstleal gualysis, nlso concluded that the
Ninth Clreult needed seven additional Judgeships, P, Carrington, D. Mendor &
M. Rosenberg, Justice on Appeal 197 (1978), . ,

Between 1074 and 1976, filings in the Ninth Olreult grew from 2,607 to 2,007,
and the backlog increased from 2,856 to 2,008, Ihe backlog ig now over 8,080.
I'here {8 every reason to helieve the increase will centinue,

The Senate Judiclary Committee's recommendation of seven additional judge-
ghips was baged on a ratio of 185 filings per judgeship, in terms of 1974 figures.
See 8. Rep, N, 04-1227, supre, at 22, Uslng 1070 data, the same ratio of 135 filings
per judgeship will require nine additional judgeships.i¥ An extenslon of the analy-
sis of Professors Carrington, Mendor and Rosenberg to current data also indi-
cates a need for nine additional judgeships in order to cope with current filings,14

Ag noted above, the Ninth Circuit has made heavy use of visiting judges. In
1076 senior and visiting judgey supplied judge-power equivalent to seven addi-
tional nctive judges. ¥iven then, the court was unable to keep piace with current
fitings, Pilings exceeded terminationg by 832, or the equivalent of about 2.5 addi-
tional judgeships on the basis of etther the Senate Committee or Carrington
standards, Thig experience confirms the need for at least nine additional judge-
ships to keep abreast of current filings,

Nine additional judgeships would permit the court to do little more than cope
with current filings, even asswning the new judgeships were authorized and
filled immediately. A great deal of additional judge-power will be required to
dispose of the backlog, If the 8,081 appeals pending as of September 30, 1976, were
no more difficult than a cross-section of newly filed appeals, the efforts of nearly
23 judges would De required for a full year to decide them, or five judges for four~
and-one-half years, on the basis of either the Senate Committee or Carrington
standards, As noted below, we know the backlogged cases are in fact much more
difficult than a erossseetion of eurrent filings. It is apparent from these facts that
11)1 t]eixth additional judgeship is urgently needed to begin a reduction of the

acklog.

The court’s backlog is the heaviest of all the elreuits (both in overall terms and
per indgeship) and now constitutes more than two years* worklond. In quantita«
tive terms, 3,081 canses were pending on September 1, 1976, which exceeded by ap-
proximately 500 the number of appeals terminated in the preceding year. As of
November 80, 1976, 085 appeanls were fully hriefed and awaiting crlendaring
(758) or calendavred and awaiting oral argument or submission (230).

The court recently completed a qunlitntive analysis of the 755 cases fully
briefed and awalting calendaring, Each case was classified according to ity ap-
parent difliculty, A startlingly large proportion of the cases was found to fall in
the category of very difficult appeals. Chis situation has developed ag a result
of a program inaugurated some years ago to sereen out of the backlog simple
appenls that could be dlsposed of guickly.

The court does not request the creation of the nrumber of additional judgeships
thnt would be requived to dispose of the baeklog within a reasonable number of
years. An effort will first he made to accomplish this objective with the assist-
ance of judges borrowed from the district courts and the courts of appeals of
other cireunits. If this eflovt fails, the eourt will be compelled to request the erea-
tion of & substantinl number of temporary judgeship to deal with the problem.

3 The Ninth Cirenit had 2,007 filings In 1976, Dividing thig figure by 135 filings per
Judgeship, the conrt needs 21,56 judgeships, which ig rounded to 22,

e three professors conclude that an appellate judgeship is required for every 73
decislons o _court must make after oral argument or submission on briefs. P, Carrington,
D. Mendor & M. Rosenberg, Justice on Appenl 196-97 (1976),

In 1076, 2,507 appeals were filed in the Ninth Circulf, Yn recent years, more than 57
Borcent of the appeals filed have been decided after oral srgument or submisgion on the

riefs (the others were consolldated, settled, ete), Of the 2,007 filings, therefore, the
court wiil have to decide more than 1,657 cases after oral argument or submission on
briefs. At a rate of 75 such decistong per judgeship, the court needs stightly more than 22
jndreships, Bven this caleulation does not provide the judge-poser required to dispose
of ‘the court’s batklog. S : .
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It is also the court’s view, however, that one authorized judgeship in addition
to those required to meet current filings should be committed now to the effort to
reduce the backlog. This is approprinte because of the importance of reducing the:
backlog and because filings will increase enough to require an additioual au-
thorized judgeship to keep abreast of current filings long before the backlog
can be eliminated. Filings have increased about eight percent per year for the
past five years, Over the past two years, the annual increase hag been at the rate
of four percent, On the basis of the lntter rate of incrense and using either the
Senate Committee or Carrington standards, the werkload will reach a level justi-
fying the tenth judgeship merely to handle current filings in less than 18 months,

In conclusion, the court's determination that at least ten additional judgeshipy
are needed is based on an extrapolation of the Senate Committee and Carrington
analyses, the court’s experience utilizing the services of visiting judges, and a
case-by-case evaluntion of the appenls now backlogged. If ten new judgeships
are authorized, the court can Keep abreast of current filings and begin to re-
duce the backlog. If the court receives any less than ten new Jjudgeships, by the
time the new judgeships are avihorized and filled the court will be unable to
keep abreast of then current filings,

Judge Browwina. In view of that written statement, I believe my
ora) presentation can be very brief.

The need in the ninth cireuit, as the chairman has stated, is critical.
Most civil litigants in our court now must wait 2 years to get a resolu-
tion of their appeal. )

In nonpriority civil cases, in the reasonably foreseeable future, we
will not be able to decide them at all, because priority appeals would
come in above them. The reason is clear enough. In the'last 156 years
the filings in our courts have increased by 650 percent, and the number
of judges have increased by only 44 percent,

I think there is a general recognition of the critical nature of the
situation in the ninth circuit, The question s not whether we need more
judges, but truly how many more we need. It s our judgment that we
need nine additional judgeships in ovder maintain a current situation
with respect to the filings as they come in.

We base this conclusion upon three facts; two studies and our ex-
perience in fiscal 1976. The two studies arve, first, the one that was
made by the Senate Judiciary Committee that Judge Butzier has
referred to. That study arrived at the conclusion that our circuit re-
quired a judgeship for each 135 filings.. ,

On that basis they recommended seven additional judgeships on fis-
cal 1974 figures. The increase is such that on fiscal 1976 figures the re-
quirement would be for 8.6 judgeships.

Professors Carrington, Meador and Rosenbere have made a care-

ful study and they base their estimate on dispositions not on filings, On:

that basis they come up with the same figure, that the ninth circuit
would require 9.1 additional judges based on 1976 figures. That was
the second gtudy. ~

In fiscal 1976, our court went through an experience which we think
proves what is needed just to keep up with current filings. In 1976
we actually used 96 peo?le as judges on our court. Fifty-two of them
were horrowed, Forty-three district court judges were drawn away
from their trial schedules to come into our court. Nine judges were
called in from other circuits. :

Those 52 borrowed judges performed the equivalent of the service
of 7 active judges. So, in effect, we sat at fiscal 1976 with a court
of 20, 7 borrowed judges plus our regular 13. Yet, that year we fell
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behind by 832 cases. We disposed of 332 fewer cases than were filed:
during that year. : ‘ e

That deficit represented a need for 2.5 additional judges, again indi-
cating a ne¢d in our court between nine and 10 judgesﬁlpg. These fig--
ures do not consider the backlog and they do not include increases 1n.
filings, It is on that basis that we ask the committee to approve the 10
additional judgeships. Our backlog now numbers 3,081 cases. If these
were just normal current filings—and they are not—but if they were
simply normal current filings, it would take 22 judges a year, and five
judges 414 gears, to dispose of that backlog while doing no other work..
The fact of the matter is, those cases are so difficult that we compute
that, in effect, they represent the equivalent of twice those which have:
just been filed. . )

in addition to that, of course, our filings are continuing to increase
year by year. Over the last 5-year {)eriod' there was an average in--
crease of 8 percent per year, and in the last 2 years, it was an average
increase of 4 percent per year. If you take that against our roughly
3,000 filings, 1t indicates an increase of about 120 per year, which.
clearly indicates the need for additional judgeships.

If we were able to get nine judﬁeslu s established today, by the-
time the judges were appointed—which sup{:ose realistically would
have to be.in about a year—those 9 additional judges, plus the 18 we
now have would not be able to dispose of current filings. We would be-
exactly where we are today. Xt is on that basis that we ask you to pro-
vide us with 10 additional judgeships. I believe the need is urgent. I,
think, as a matter of fact, if we get those 10 additional judgeships we-
may or may not be able, with the use of our senior judges, to dispose
of our backlog and try to keep current, but we would like to get the-
opportunity to try. A :

Thank you, Mr. Chairman, - )

Chairman Ropr~o. Thank you very much, Judge Browning,

Judge Butzner, I have question for you, and T am really trying to-
search out in my mind how I can, hased solely on these statistics that
are presented, really justify the needs. I know that there are numbers.
of case filings, and you come before us with these statistics, 2s do all
of the others who have appeared before us, and based on these numbers-
purport to show a need. . . »

Now, I would like in my own mind to be able to understand these-
statistics, and know how to analyzé them because I wondér whether
they indicate that there is, one, either a genuinely overburdened case-
load, or two, they merely may indi¢ate there is low productivity,

I hiave got to try to malke an assessment here in order to determine,
at least based on the presentation that you have made, the need for 107
judges. And the reéason I am curious is that the district court judges:
themselves, from the way that I see the requests that are made to the-
Conference, seem to perceive their own needs so differently one from
ancther. There doesn’t seem to be, at least in my analysis of the sta--
tistics presented, any kind of uniform perception by them of what
their needs are. I am not speaking about your recommeridations, I am-
referring to what the districts themselves have asked for. -

Now, for example, I am choosing these disiricts and examples at:
random and going through them as illustrations only and I;Pt because -
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I have concluded they are or aren’t doing the job, but let’s take the
western district of Michigan. There were 514 case filings per judge
in 1976, and 511 per judge in 1975. That district re uested of the Con-
ference two new judges. You gave them, in fact, the request for two
new judges. S .

In Arizona, the 1976 case filings per judgeship figure for 1975 was
493 and last year it was 494. ) , . '

Maryland, with seven judges, in 1975 was below the national aver-,
age of 400 filings per judge. They were at a figure of 861. )

. And the eastern district of Arkansas, on the other hand, with only
two judges, has one of the highest per judge case filings in the Nation,
668. Yet the judges in Maryland submitted a request for three new
judgeships, and Arkansas, eastern district, asked for just one.

l\?ow, I don’t know just how I can reconcile in my mind how these
variations occur. Judges are asking for a different amount of judges
when their caseloads seem to be almost the same, I am wondering, are’
the judges perceiving their work and their needs differently despite-
the fact that they are providing you with the same statistics? And I
am wondering just what the criteria are. Are there any standards set;
are there-any:guidelines for them? Do they just, in presenting their
petitions for new judges, see their responsibilities wholly separately
from a national norm?

‘What doeg the Conference do about this? Does the Conference at-
tempt to analyze this? i

Judge Burzner. Yes; it does. In the first place, I believe that the
judges do not see their responsibilities differently from other districts;
but the workload, the character of the workload in districts does differ.
‘We have found that in the metropolitan areas, such as Maryland, New
Jersey, and the eastern district of New York, there is a different type
of litigation that requires a great deal more judge time per case than
in some other districts.

Those districts have very complicated criminal cases. There ave
many motions. They have cases with many defendants. They have dif-
ficult cases. They are cases that can’t be moved along and decided in
a day. The northern district of California is snother example, That
district has a great number of cases that take a great number of days
per case to try.

- Chairman Ropivo. With the same number of filings, would those
judges be making the same requests for additional judges?

Judge Burzner. They would be asking for more judges, I am sure,
than they do. What we try to do in getting up this statistical study and
making these recommendations, is to get, first, the assessment of the
judges in the field. Those go through the cireuit councils and then we.
try to get—and do get in most instances—a fairly uniform basis
for recommending judgeships on the basis of 400 filings per judgeship.

The seventh circuit sent us a long memorandum arguing that was
too high, that we should drop it back to 350, and they cited many rea-
sons in the Chicago area why that is true. But we stuck to the 400 as a:
fajrly rough indicator, a good indicator of need. o

Now, one way of looking at it, and I think this will illustrate what
I have been discussing, is to consider the weighted filings—
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Chairman Robrwo, Does the Conference, Judge Butzner, suggest
20:1&16 l;md of guideline, some kind of guidelines for the judges to
ollow ¢
_Judge Burzner. In working this out we went the opposite way. We
did not want the tail of the subcommittee wagging the dog of the entire

Jjudiciary. First we started out by asking the jud%es‘ and the circuit

councils, There are 11 of them. They are charged by law with super-
vising the work in their circuits on these recommendations. For the
past two quadrennial surveys, taking into consideration the experience
of all these judges who have sent in information, we have come to the
conclusion that about 400 cases per judgeship is a realistic figure.

Now, the national terminations aren’t that great, although some
courts terminate a greater number of cases. : ‘

We also have a system of weighted filings, and that is an attempt to
determine statistically whether an antitrust case is a more lengthy
case than a Dyre Act case of a stolen motor vehicle.

Chairman Ropmvo. Judge, let me stop you there.

If a district were to recommend to you that they could do with less
judges, are there situations where you feel that you should still recom-

‘mend that there ought to be more ?

Judge Burzyer. No, sir. .

‘Chairman Ropixvo, Have there been situations where you have rec-
ommended more? : : ‘

Judge Burzner. No, sir. I believe no. : ‘

Then the circuit councils have recommended—— .

Chairman Ropiwxo. I believe that if yon will review the recommenda-
tions, Judge Butzner, you will find that there are some areas where
you have recommended more than have been requested. ~ .

Judge Burzner, There were some judgeships—

Chairman Ropixo. At least in three areas. ' '

Judge BurzNer. There were some judgeships that were in the last
Senate bill which we did remove, which were placed in after the recom-
mendations went in, and we didn’t feel free to remove them. But I will
be glad to address any specific ones. ' :

Chairman Roprxo. No. '

Judge Burzyer. Our general rule has been not to recommend judge-
ships unless they were asked and approved by the circuit council.

éhairman Robivo. But there have been cases, too, where even if
they recommended more you recommended less. -

Judge BurzyEr. Oh, yes, sir. No problem there. A great many less.
We haven’t accepted all the recommendations. We pared them down
not quite a third, from- 136 to 107. Maryland had 361 cases per judge
in 1975, but they had weighted filings of 377, which bears out that
their cases are harder than the raw indicate, and in Marylond, I think
we followed some projections and recommended one on the basis of

_their current and one on the basis of their projected caseload. .

Chairman Ropivo. Judge, my reason for asking is not.so much to try

to engage in some argument as to the fact that-you have in some in-

stances recommended more than have been asked, because I know that

in many cases you have recommended less than has been requested. -
I guess my question really goes to whether or not the Conference—

which seems to be the-recommending body -that most people. would
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‘rely on—is going to take a look at its own statistics, its own methods

- of making requests for judgeships. Much of the methodology now be-
ing used is too confusing, too haphazard it seems. And are we going
to reach the point where because of the situation we are just going to
be finding that we are going to be asking continually for more judges,
-and more judges, and more judges, and not be dealing with the problem
that exists right in the system ?

And apparently there have got to be some problems, How do we deal,
with that? I am wondering 1f the Conference is addressing itself to
this, so when it comes before us again at some time it will have other
kinds of recommendations to make based on something we can under-
stand, That is a tough question.

Judge Burzner. That is a tough question.

Chairman Ropivo. And of course, I don’t expect you to answer all

~of it now.

Judge Burzner. Let me try to answer it by describing very briefly
~what we have done and some of the things we are considering doing.

The quadrennial survey is one of the problems in itself. It 1s every
4 years. There was a reason for that. The quadrennial survey of the

“bulk of these judgeships—the district judgeships—is completed early
to keep it out of the political process altogether. It is completed before

the Presidential election in a Presidential year. It is just as simple
-as that. Actually, the preliminary work on this 1976 survey, which
firmed it up within 10 or 15 judgeships nationwide, was completed

in May of 1976, and the Conference acted on it with finality in
" September of 1976.

‘We have also found that there has been a considerable delay, even
‘under the best of circumstances in creating judgeships. So we tried
- using projections asto what the needs would be 4 years hence. Frankly
- the projections work out sometimes and sometimes they don’t. They

are not absolutely accurate in every instance. :

One of the things we are considering is going to a 2-year survey
and_coming before you every 2 years to try and present current

needs in a more graphic way, relying less on projections.

In addition, the judicial center is constantly studying and conduct-
ing seminars on better ways to conduct the business of the courts.

*That is an ongoing subject. Judges are brought into a week-long
seminar with other judges, men with experience, and they discuss
what has worked in one district and new ways of trying to move

~things along. ‘ _

The districts are working very, very hard with the magistrates to
- turn over as much as can reasonably be turned over to the magistrates

without lowering the system of justice in this country. The magistrates

- are doing a good job, and T am sure they will be able to do more.
In essence, we are attacking this on every front.

The fact remains that the case filings are increasing. The sheer
‘numbers keep coming in. Terminations have gone up. Judges are
‘increasing their work, and where we thought that there could be any
possibility that they weren’t in actual need in that district, we cut

~their requests, becanse we knew we were coming here with a great
‘number of judgeship requests, and we did not want. to be vulnerable

“in any one district and have a question raised which would reflect on

- the whole thing..

O
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So we did try and work it ‘out. But there are some districts, like
Maryland, that showed, not only through statistics, but also through.-
the letters that they wrote, and the memorandum that we worked up
that a number of cases took a long period of time. A 6-week case
throws a district into a very bad situation, and when you get several
‘6-week cases, removing a judge from other work, it does a great.
deal of damage to his overall productivity. He is working hard, but
he is not turning out those 400 cases a year. That is where we are and
where we hope to go.

Chairman Ropiyo. Thank you, Judge.

I wanted to ask Judge Browning a question. :

I am bothered by the controversial question of revising the circuit.
lines, and the issue surrounding the ninth circuit, of course, is one that
has become almost emotional. I wonder if you could share your views
with us concerning proposals to divide the ninth circuit, and explain
the nature of some of the opposition that has arisen. And then I would
likke to ask you whether or not you think that the question is something
‘that we ought to deal with immediately, or whether we should deal
with the question of adding judges first and leave the circuit split
‘to be decided later? ;

Judge Brownine. With your permission I would like to answer
‘the second part of your question first.

Chairman Ropino. Please do.

Judge BrownNine. We had a meeting of our 28 judges, 13 active
-and 15 senior, and we discussed the issues to which you are referring.
We were divided among our group as to whether or not or what kind
of reorganization of the circuit, if any, was necessary to accommodate
this enormous increase, necessary increase in judgeships. :

There was a little emotion there with the qusstion, but we were
unanimous on the proposition that we could deal with almost any
kind of reshaping, administrative veshaping, of the circuit in one way
‘or another. ’

Aas a matter of good will, imagination and energy, we can handle
the problems associated with that. We could not possibly handle the
problem of trying to dispose of a workload that required 28 judges
with just 18, so we unanimously concluded that we would ask the
Judicial Conference and the Congress, first, to provide us with the
additional judges, which would be needed in any event. No matter
how the circuit is reorganized, the case filings are still going to be
there. We decided to put behind us, for the time being, the emotional
question of how the circuit shonld be reorganized.

Chairman Ronino. I appreciate that.

. Judge Brownine. Let me say in response to the first part of your
question, naturally T spealk only for myself, but I have long thought
along the lines of the Chief Justice, who recently stated in his address
in Seattle that our circuit ought to have some kind of reorganization.
Despite my own feeling on that subject, I concur entirely in the
conclusion that that question should await the creation of additional
judgeships, because our yeal fear is, if the two questions become
intermixed, then the additional judgeships are going to be delayed,
and that I truly believe would be a tragedy. ‘ ‘

‘Chairman Ropino. Thank you very much. Mr. McClory.
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Mr. McCrory. Thank you, Mr. Chairman. I want to express my
appreciation to our distinguished witnesses for appearing here today,
and helping us in this very difficult problem with which the Congress
is faced. :

I might say that I am convinced that a major part of the fight
against crime in America is contingent upon having adequate judicial
talent to handle the criminal cases.

I might say further that the point that Judge Butzner made aboub
trying to get the subject of additional judgeships disposed of before
2 Presidential-election year is a very laudable objective. We did run
into this problem last year, notwithstanding the fact that I offered an
amendment which was accepted, that if we got the additional 49 judge-
ships that we voted on in this committee, the appointment of judges.
would be deferred until the inauguration of the new President. Un-
fortunately, we didn’t get the bill passed.

Now, the thing that occurs to me is that we would have had 49
additional judgeships if we had acted last year. Today, we are talk-
ing about 88 judges which are needed, plus 19 additional judges that-
are requested on the basis of projected needs. : )

We are also working in the Congress at, this session on the subject
of trying to cliange the jurisdiction of the Federal courts, to limit the
jurisdiction with regard to diversity cases. : .

We are endeavoring to delegate magistrates more jurisdiction with
regard to Federal cases. We are hoping that some changes can be made
to have judges handle the voir dire examination of juries and not
have the Jong delays that are involved when counsel engage in this
process. And there are other changes that are occurring.

here is no practical way:that I know of that we can eliminate-

judges once we have created them. I am wondering, then, whether it
would be prudent to create so many judgeships, particularly those jus-
tified by projections, when we are also contemplating jurisdictional
changes and other measures that would reduce the work load of the
Federal judges. Judge Butzner, would you want to comment along
that line? : '

Judge Burner. I want to say that we appreciate very much your
examination of these factors which do make up the work load of a
district judge or court of appeals judge. One means of cutting down
the number of cases that are filed is a change in diversity jurisdiction.
Elimination of diversity would do that. Tt would cut down quite a few
cases. It would not cut down the very difficult Federal question cases
which are on the increase. It would, of course, relieve time for that.

I believe, though, that even if those reforms arve made, there will still
be the need for these additional judgeships. Certainly with no immedi-
ate prospect of those changes, there is a complete need, a great need
right; now. A , ;

The projections that we made for 19 judgeships indicate that those
courts are having over a period of years an increased case load. It
probably will be 1 year to 2 years before the judgeships are created, the
actual places filled, and we think that there will then be a need, and
that these judges will be working. : '

Mr. McCrory. As I understand it, T believe we have 4 districts in

which we have 898 district judges, and in only 61 of those districts do
we utilize even today a Federal magistrate. Is there just no need for
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magistrates there, or if there is a need, what if anything is the judicial
conference doing to encourage the utilization of magistrates in those
other districts? )

Judge Burzner, In the districts where we recommended judgeships,
we did take into consideration work that magistrate were doing. The
magistrate system is fairly new. Some distriits are adapting to it much
faster than others. Lo ‘ .

In some districts, the magistrate is a part-time man who is taking
the place of the formey U.S. Commissioner. He is more like a justice of
the peace. He may be many, many miles away from the judge’s
chambers,

Mr. M¢Crory. Could I just refer you to this?

Judge Burzner. Yes, sir. ,

Mr. McCrory. It is shown to us that in only 61 districts are magi-
states conducting pretrial conferences, and in only 57 districts are the
magistrates reviewing motions. Moreover, magistrates handle social
security cases in only 52 districts, yet these were the kinds of cases
that we thought that a magistrate would be able to handle in order to
relieve the district judge of the more routine or more administrative
type actions, Are we doing anything to try to that?

Judge Burzner. Yes, sir. The Judicial Conference and the Judicial
Center are placing an emphasis on the more efficient use of magistrates.

Mx. McCrory. That would really in turn relieve the district judges
of some of the work load, would if not.?

Judge Burzner. It will, but these matters are really not fungible.
In some districts all of the judges are in a single building and the
magistrates are there. They can handle things efficiently. In others, the
magistrate may be 100 miles from the judge and, although he is doing
important work, he can’t do the same type of work that a full-time
magistrate does. My own feeling is that we should move from the part-
time magistrate as rapidly as possible to the full-time magistrate.

Mr. McCrory. I would like to ask one more question: Are we utiliz-
ing those district judges who are on senior status to augment the num-
ber of judges we are able to use? Has any thought been given to
establishing a pool of district judges to handle district court cases so
that we could move them freely from one district to another instead of
this complicated statistical business, district by district, that plagues
us all the time and gets us in tremendous controversy as far as different
districts? ‘ '

I think frequently you mentioned trying to get politics out of this
subject. Yet we have Members of the Senate and of the FHouse that want

- an additional judge in their distriot, or don’t want an additional judge

there because of some hostility against the bench that seems to raise
its head every once in awhile.

‘What, if anything, has been considered in this area ?

Judge Burzner. The Judicial Conference has had, for a number of
years, a committee on intercircuit assignments. While there is no for-
mal pool, judges can be assigned across the country from one circuit
to another.

That is expensive, and the committee tries to keep those assignments
to a minimum. They put certain restrictions on them. A judge must
2o for a certain length of time and take so many cases, and so on,
within the circuit.
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There is a great deal more assignment activity when there is a need
in one district. That is up to the circuit council, but, again, there is not

a formal pool of active judges who are assigned to any specific

district and who can be sent all over the United States. Nor do I be-
'l_ie(xire, there has been any consideration of creating such a pool of active
judges. .

l\fr. McCrory, I don’t know whether we will have any further hear-
ings on this legislation. Mr, Chairman, I wonder if 1 would be per-

mitted to address a few written questions to Judge Butzner, for-
instance, who is representing the Judicial Conference, and whether he

would respond to my written questions?

Judge Burzner. 1 would be very glad to, sir.
_ Chairman Ropino. I would like to ask Judge Butzner and Judge
Browning-—we are in the midst of a rolleall. However, the committee
would like to furnish you with some specific questions, written ques-

tions which we would like your responses within due time and we

would get them in the record.

I would hope that you would be able to supply us with that
information.

Judge BurzNER. Yes.

Judge BrownNine. We would be happy to.

Judge Burzner. May I say, Mr. Chairman, we appreciate very
much your interest and the committee’s interest in determining what
the need is, and in filling that need. We are very glad that you have
taken such prompt action. _ o

Chairman Ropivo. We certainly want to move along. We recognize
that there is a need. We are really searching for some ways of being
able to respond to the needs of the future without being confronted
with requests for astronomical numbers of judges, and it seems that we
have got to do some thinking.

The Congress, the Judicial Conference, the ABA and all others who
are interested in preserving justice and according each and every indi-
vidual his right to be heard, and to have a fair hearing before some
proper tribunal, but at the same time, remembering that we are getting
to such a stage that it may be impossible to some day even meet the
needs if we go on in this manner of providing judges and judges and
judges. This is, I think, some of the.things that we have got to be
thinking about down the line. :

Mz, Mazzoli. :

Mzr. Mazzorr. Thank you very much, Mr. Chairman. I would just
like to welcome the judges and thank them for their testimony. I am
sure they understand the dilemma we are in. There is certainly no intent
here to indicate a displeasure, but just simply the fact that we have to
justify, does anyone know how much it costs to put a judge together
per year for courtrooms, bailiffs, and the works?

‘Mzr. Comen. The Congressional Budget Office estimates it is ap-
groxnnately $289,000 per judge for the first year of operation. It goes

own slightly after that, But as a general matter, providing 107 new
%iudges would cost $30 million to $40 million, approximately, for the
rst year.

Mr. Mazzorr. These, of course, are lifetime appointments and would
go on and on. I think Mr, McGiory said once you create a judge you
never dishand, you add more,

1
i
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So the problem we have is one of primarily delivering justice to the-
})eople for whom justice is intended, but second, of course, we have to-
have something that flies around here, too, and that is the problem we
arein,

‘We thank you for your help and certainly Chairman Rodino has-
shown a lot of leadership in this area and we intend to get the work.
done in our comimittes very soon.

Chairman Ropivo, Thank you very much, Judge Butzner and Judge
Browning for coming here this morning. The committee stands.
adjourned.

[ Whereupon, the hearing was adjourned.]
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