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Adoption of Questions and Answers
To Clarify and Provide a Common
Interpretation of the Uniform
Guidelines on Employee Selection
Procedures

AGENCIES: Equal Employment Op-
portunity Commission, Office of Per-
sonnel Management, Department of
Justice, Department of Labor and De-
partment of Treasury,

ACTION: Adoption of questions and
answers designed to clarify and pro-
vide a common interpretation of the
Uniform Guidelines on Employee Se-
lection Procedures.

SUMMARY: The Uniform Guidelines
on Employee Selection Procedures

were issued by the five Federal agen-
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RULES AND REGULATIONS -

cies having primary responsibility for
the enforcement of Federal equal em-
ployment opportunity laws, to estab-
lish a uniform Federal government po-
sition. See 43 FR 38290, et seq. (Aug.
25, 1978) and 43 FR 40223 (Sept. 11,
1978). They became effective on Sep-
tember 25, 1978, The issuing agencies

‘recognize the need for a common in-

terpretation of . the Uniform Guide-
lines, as well as-the desirability of pro-
viding additional guidance to employ-
ers and other users, psychologists, and
investigators, compliance officers and
other Federal enforcement personnel.
These Questions and Answers are in-

tended to address that need and to

provide such guidance.
EFFECTIVE DATE; March 2, 1979.

FOR FURTHER INFORMATION
CONTACT: - :

A. Diane Graham, Assistant Direc-
tor, Affirmative Employment Pro-
grams, Office of Personnel Manage-
ment, 1900 E Street, NW., Washing-
ton, D,C, 20415, 202/632-4420,

. James Hellings, Special Assistant to
the Assistant Director, Intergovern-
mental Personnel Programs, Office
of Personnel Management, 1900 E
Street, NW. Washington, D.C.
20415, 202/632-6248, )

Kenneth A. Millard, Chief, State
and Local Section, Personnel Re-
search and Development Center,
Office of Personnel »anagement,
1900 E St., NW., Washington, DC
20415, 202—632—6238 '

Peter C. Robertson, Director, Office
of Policy Implementation, Equal
Employment Opportunity Commis-
sion, 2401 B Street, NW., Washing-
ton, D.C, 20506, 202/634-7060,

 David L. Rose, Chief, Employment
Section, Civil Rights Division, De-
partment ;7 Justice, 10th Street and
Pennsylvinia Avenue, NW., Wash-
ington, D.C. 20530, 202/633—3831.
Donald J. Schwartz, Psychologist,
Office of Federal Contract Compli-
ance Programs, Room C-3324, De-
partment of Labor, 200 Constitution
Avenue, NW, Washington, D.C.
20210, 202/523-9426.

Herman Schwartz, Chief Counsel,
Office of Revenue Sharing, Depart-
ment of the Treasury, 2401 E Street,
NW., Washington, D.C. 20220, 202/
634-5182,

James O. Taylor, Jr., Research Psy-
chologist, Office of Systemic Pro-
grams, Equal Employment Opportu-
nity Commission, 2401 E St.,, NW,,
Washington, D.C. 20506, 202/254-
3036,

INTRODUCTION
The problems addressed by the Uni-

form Guidelines on Employee Selec-

tion Procedures (43 FR 38290 et seq.,
August 25, 1978) are numerous and im-

portant, and some of them are ¢om-

_plex. The history of thé development

of those Guidelines is set forth in the

introduction to them (43 FR 38290-.
95). The experience of thg agencles
has been that a series of 4nswers to

commonly asked questions is helpful
in providing guidance not only to -em-
ployers and other users, but also to
psychologists and others who are
called upon to conduct validity studies,
and to investigators, compliance offi-
cers and other Federal personpel who
have enforcement.responsibiliifes.

The Federal agencies which issued
the Uniforim Guidelines—the Depart-

ments of Justice and Labor, the Equal

Employment GCpportunity Commis-
sion, the Civil Service Commission_
(which has been succeeded in relevan;
part by the Office of Personnel Man-
agement), and the Office of Revenue
Sharing, Treasury Department—recog-
nize that the goal of a uniform posi-
tlon on these issues can. best be
achieved through a common interpre-
tation of the same guidelines. The fol-
lowlng Questions and Answers are
part of such a common interpretation.
The material included is intended to
Interpret and clarify,
modify, the provisions of the Uniforx\

commonly asked questions in the field
and those suggested by the Uniform
Guidelines themselves and by the ex-
tensive comments received on the var:
ious sets of proposed guidelineg priof
to their adoption. Terms are used in
the questions and answers-as they are
defined in the Uniform Guidelines.

The agencies recognize that addi-
tional questions may be appropriate
for similar treatment at a Iater date,
and contemplate working together to
provide additional guidance in inter-
preting the Uniform Guidelines. Users
and other interested persons are invit-
ed to submit additional qugstions.

ELEANOR HOLMES NORTON,
Chair, Equal Employment - -
Opportunity Commission.
Aran K. CAMPBELL,
Director, Office of
Personnel Management,
Drew S. Days IiT,
Assistant  Altorney = General,
Civil Rights Division, Depart-
ment of Justice.
WELDEN ROUGEAU,
Director, Office of Federal Con-
tract Compliance, Department
“of Labor.
KENT A. PETERSON,
Acting Deputy Director,
Office of Revenue Sharing.

1. PURPOSE AND SCOPE

1. Q. What is the purpose of the "

Guidelines?
A. The guidelines are designed to aid
in the achievement of our nation's
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goal of equa.l smployment opportunity
without discrimination on the grounds
of race, gplor, sex, religicn or national
origin. The Federal agencies have

adopted—the Guidelines to provide a.

uniform - set of . principles ‘governing
use of employee selection procedures

hilch is consistent with applicable
legk\l

standards and, validation stand-
ards generally accepted by the psycho-
logical profession and which the Gov-
ernment will apply in the discharge of
its responsibilities.

2. Q. What is the basic principle of

the Guidelines?

A. A selection process which has an
adverse impact on the employment op-
portunities of members of a race,
color, religion, sex, or national origin
group (referred to as “‘race, sex, and
ethnic group,” as defined in Section
16P; and . thus -disproportionately
screens them out is unlawfully dis-
criminatory unless the process or its
component procedures have béen vali-
dated in accord with the Guidelines,
or the user otherwise justifies them in
aocord with Federal law, See Sections
3 and 6.1 This principle was adopted by
- the Supreme Court unanimously in
Griggs v. Duke Power Co., 401 US.
424, and was ratified and endorsed by
the Congress when it passed the Equal
Employment Oppertunity Act of 1972,
which amended Title VII of .the Civil
Rights Act of 1964,

3. Q. Who is covered by the Guide-

lies?
. The Guidslines apply to private
£) public employers, labor organiza-

tions, employment agencies, appren- -
tioeship committees, licensing and cer--

tification boards (see Question 7), and
contractors or subcontractors, who are
covered by one or more of the follow-

ing provisions of Federal equal em-

ployment opportunity law: Title VII of
the Civil Rights Act of 1964, as amend-

ed by the Equal Employment Oppor-

tunity Act of 1972 (hereinafter Title
VIL); Executive Order- 11246, as
aménded by Executive Ordérs 11375
and 12086 (hereinafter Executive
Order 11246); the State and Local
Fiscal Assistance Act of 1972, as
amended; Omnilius Crime Control and
Safe Streets Act of 1968, as amended;
and the "Intergovemmental Personnel
Act of 1970, as amended, Thus, under
Title V1I, the Guidelines apply to the

Federal Government jwith regard to '

questions and answers are to the sections of
the Uniform Guidelines on Employee Selge-
tion Procedures (herein referred to as
“Guldelines”) that were published by the
Equal Employment . Opportunity Commis-
sion, the Civil :Service Commission, the De-
partment of Labor, and the Department of
Justice on Aug. 25, 1978, 43 FR 382980. The
Uniform "Guidelinés -were adopted by the
Office of Revenue Sharing of the Depart-
ment of Treasuryon September 11, 1978 43
FR 40223 i

1Section references throughout these

a
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Pederal employment. Through Title

VII .they apply to most private em-
ployers who have 156 or more employ-
ees for 20. weeks or more a calendar
year, and to most employment agen-

cies, labor orgainzations and appren-

ticeship committees. They apply to
state and .local governments which

“employ 15 or more employees, or

which receive revenue sharing funds,
or which recelve funds from the Law
Enforcement Assistance Administra-
tion to impose and strengthen law en-
forcement and criminal justice, or
which receive grants or other federal
yissistance under a program which re-
quires maintenance of personnel
standards on a merit basis. They apply
through Executive Order 11246 to con-
tractors and subcontractors: of the
Federal Government and to contrac-
tors and subcontractors under federal-

“ly-assisted construction contracts.

4. Q. Are college placement officers
and similar organizations considered
to be users subject fo the Guidelines?

A. Placement offices may or may not
he subject to the Guidelines depend-
ing on what services they offer. If a
placement office uses a selection pro-
cedure as a basis for any employment
decision, it is covered under the defini-
tion of “user”. Section 16. For exam-
ple, if a placement office selects some
students for referral to an employer

. but rejects others, it is covered. How-

ever, if the placement office refers all
interested students to an-employer, it
is not covered, even though it may
offer office space and provision for in-
forming the students of job openings.
The Guidelines are intended to cover
all users of employee selection proce-
dures, including employment agencies,
who are subject to Federal equal em-
ployment opportunity law.

5. Q. Do the ‘Guidelines appl¥y only
to written tests?

A, No, They.apply to all selection
procedures used to make employment
decisions, including interviews, review
‘of experience or education from appli-

cation forms, work samples, physical :

requirements, and evaluations of per-
formance. Sections 2B and 16Q, and

see Question 6.
6. @. What practices are covered by

the Guidelines?
A. The Guidelines apply to employee
selection procedures which are used in
making employment decisions, such as

hiring, retention, promotion, transfer, -

demotion, dismissal or referral. See-
tion 2B, Employee ‘selection proce-
dures include job requirements (physi-
cal, education, experience), and evalu-
ation of applicants or candidates on

- the basis of application forms, inter-

views, performance - tests, paper .and
pencil tests, performance in training
programs orprobationary perlods, and
any other procedures used to make an
employment. decision whether admin-

11997

istered by the employer or hy an em-
ployment agency. See Section 2B,
7. Q. Do the Guidelines apply to the

licensing and certification functions of

state and local governments?

A, The Guidelines apply to such
functions to the extent that they are
covered by Federal law. Section 2B,
The courts are divided on the issue of
such coverage, The Government has
taken the position that at least some
kinds of lcensing and certification
which deny persons access to employ-
ment opportunity may be enjoined in
an action brought pursuant to Section
707 of the Civil Rights Act of 1964, as
amended.

8. Q. What is the relationship be-
tween Federal equal employment op-
poriunity law, embodied in these
Guidelines, and State and Local gove

ernment merit system laws or regula- -

tions requiring rank ordering of candi-
dates and selection from a limited
number of the top candidates?

A, The Guidelines permit ranking
where the evidence of validity is suffi-
cient to support that method of use,
State or local laws which compel rank
ordering generplly do 50 on the. as-
sumption that the selection procedure
is valid, Thus, if there Is adverse
impact-and the validity evidence does
not adequately support that method
of use, proper interpretation of such a
state law would require validation
prior to ranking. Accordingly, there is
no necessary or inherent conflict be-
tween Federal law and State or local
laws of the kind described.

Under the Supremacy Clauwse of the

Constitution (Art. VI, ClL. 2), however,
Federal law or wvalid regulation over-
rides any -conitrary provision of state
or local law, Thus, if there is any con-
fliet, Federal equdl opportunity law
prevails, For example, in Rosenfeld v.
So. Pacific Co., 444 F, 2d 1219 (9th
Cir., 1971), the court held invalid state
protective laws which prohibited the
employment of women in jobs entail-
ing long hours or heavy labor, because
the state laws were in conflict with
Title VII. Where a State or local offi-
cial believes® that there is a possible
conflict, the -official may wish to con-
sult with the State Attorney General,
County or City attormey, or other

‘legal official to determine how to

comply with the law.

11, ADVERSE IMPACT, THE BoTTOM LINE
AND AFFIRMATIVE ACTION

9, Q. Do the Guidelines require that

only validated selection procedures be

used?

A, No, Although validation of se]ec-
tion procedures is desirabie in person-
nel management, the Uniform Guide-
lines require users to produce evidence
of validity “only ‘when the selection

. proeedure adversely affects the oppos- -
tunities of a race, sex, or ethnic group -
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for hire, transfer, promction, reten-
tion or other employment decision. If
there I8 no adverse {mpact, there is no
«validation . requirement under the

‘Guidelines, Sections 1B and 3A. See -

also, Section 64,

10. Q. ‘What is adverse impact? ,

A, Under the Guidelines adverse
impact is a substantially different rate
of selection in hiring, promotion or
other employment decision which
works to the disadvantage of mermbers
of & race, sex or ethnic group, Sections
4D and 16B, See Questions 11 and 12,

11, Q. What is a substantially differ-
ent rate of selection?

A. The agencies have adopted a rule
of thumb under which they will gener-

ally consider a selection rate for any -

race, sex, or ethnic group which is less
than four-fifths (4/6ths) or eighty per-
cent (80%) of the selection rate for the
group with the highest selection rate
as a substantially different rate of se-
lection. See Section 4D. This “4/56ths”
or “80%" rule of thumb is not intend-
ed as a legal definition, but iIs a practi-
cal means of keeping the attention of
the enforcement agencies on serious

" discrepancies in rates of hiring, pro-

motion and other selection decisions.
¥or example, if the hiring rate for
whites other than Hispanics is 60%,
for American Indians 45%, for Hispan-
ics 48%, and for Blacks 51%, and each
of these groups constitutes more than
2% of the labor force in the relevant
lahor area (see Question 16), a com-

' _ parison should be made of the selec-

tion rate for each group with that of
the highest group (whites). These
comparisons show the following
impact ratios: American Indians 45/60
or '75%,; HMispanics 48/60 or 80%; and
Blacks 51/60 or 85%. Applying the 4/
~5ths or 80% rule of thumb, on the
basis of the above informatien alone,
adverse impact s indicated for Ameri-
can Indiang but not for Hispanics or
Blacks,

12, Q, How is adverse impact deter-
mined?

A, Adverse impact is determined by a
four step process,

(1) calculate the rate of selection for

each group (divide the number of per- .

sons selected from a group by the
number of applicants from that
group).

(2) observe which group has the
highest selection rate.

(3) calculate the impact ratios, by
comparing the selection rate for each
group with that of the highest group
(divide the selectlon rate for a group
by the selection rate for the highest
group).

(4) observe whether the selection
rate for any group Is substantially less
(l.e,, usually less than 4/5ths or 80%)
than the selection rate for the highest

group. If it is, adverse impact is indi- -

N
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cated in most clrcumstances. See Secs
tion 4D. N p

For example:
. ‘Seiectlon
Applicants Hires rate Percent -
i hired
80 Whlb:. s .....a:..A........ 48 . 48/80 vr 60%
40 Black wississibisreimapane 12 12/40 or 30%

A comparisun of the blwck s¢lection
rate (30%) with the whije selection
rate (60%) shows that the black rate is
30/60, or one-half (or 5)%) of the
white rate. Sincs the one-half (50%) is
less than 4/6ths (80%) adverse hnpact
is usually indicated.

The determination of adverse impact
iz not purely arithmetic however; and
other factors may be relevant. See,
Section 4D,

13. Q, Is adverse impact determined
on the basis of the overall selection
process or for the components in that
process?

A. Adverse impact is determined
first for the overall selection process
for each job. If the overall selection
process has an adverse impact, the ad-
verse impact of the individual selec-
tionn procedure should be analyzed.
For any selection procedures in the
process having an adverse impact
which the user continues to use in the
saine manner, the user is expected to
have evidence of validity satisfying the
Guidelines. Sections 4C and 5D, If
there is no adverse impact for the
overall selection process, in most cir-
cumstances there is no obligation
under the Guidelines to investigate ad-
verse impact for the components, or to
vallidate the selection procedures used
for that job. Section 4C, But see Ques-
tion 25,

14. Q. The Guidelines designate the
“total selection process” as the initial
basis for determining the impact of se-
lection procedures. What. is meant by
the “total selection process’?

A. The *“total selection process”
refers to the combined effect of all se-
lection procedures leading to the final
employment decision such as hiring or
promoting. For example, appraisal of
candidates for administrative assistant
positions in an organization might in-
clude initial screening based upon an
application blank and interview, a
written test, a medical examination, a
background check, and a supervisor’s
interview. These in combination are
the total selection process. Additional-
1y, where there is more than one route
to the particular kind of employment
decision, the total selection process en-

*compasses the combined results of all
routes. For example, an employer may.
select some applicants for a particular
kind of job through appropriate writ-
ten and performunce tests. Others
may be selected through an internal
upward mobility program, on the basis

- of successful performance in a directly

i

relatéed trainee type of position. -In
such a case, the lmpact of the total se-

. lection process would be the combined
effect of both avenues of entry. -

15, Q. What is meant by the i&:xns

“gpplicant” and “candidate” as they

are used in the Uniform Guidelines?
A. The precise definition of the term

. “applicant” depends upon the user’s

recruitment and . selection procedures,
The concept of an applicant is that of
a perscn who has indicated an interest

+in being considered for hiring, promo-

tion, or other employment opportuni-
ties. This interest might be expressed

. by completing an application form, or

i

- fotce. Thus,

might be expressed orally, depending
upon the employer’s practice.

The term “candidate” has beer. in-
cluded to cover those situations where
the initial step by the user involves
conslderation of current employees for
promotion, or training, or other em-

ployment opportunities, without invit-

ing applications. The procedure by
which persons are identified as candi-

dates is itself & selection procedure

under the Guidelines,

A person who voluntarily withdraws
formally or informially at any stage of
the selection process is no longer an
applicant or candidate for purposes of
computing adverse impact. Employ-
ment standards imposed by the user
which discourage disproportionately
applicants of & race, sex or ethnic

group may, however, require justifica-

tion. Records should be kept for per-

sons who were applicants or candi-

dates at any stage of the process.

16. Q. Should adverse impact deter-
minations be niade for all gicups re-
gardless of their size?

A. No, Section 15A(2) calls for
annusal adverse impact determinations
to be made for each group which con-
stitutess either 2% or more of the total
labor force in the relevant labor area,
oY 249 .or more of the applicable work-
impact determinations
should be made for any employment
decision for each group which consti-
tutes 2% or more of the labor force in
the relevant labor area. For hiring,
such determination should also. be
made for groups whnich constitute
more than 2% of the applicants; and

for promotions, determinations should . -

also. be made for those groups which
constitute at least 2% of the user's
workforce. There are record Keeping
obligations for all groups, éven those
which are less than 2%. See Question
86. o

1’7 Q.
impact, do you compare the selection
rates for males and~females, and
blacks and whites, or do you compare
selection rates for white males, white
females, - black males. and black fe-
males?
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A. The selectidii rates for males and
females are compéared, and the seled-
tion rates for the race and ethnic
groups are compared with the seléc-
tion rate of the race or ethnic group
with the hlghest; selection rate. Neu-
tral and objective selection procedures

" free of adverse impact against any

race, sex or ethnic group are unlikely
to have an Impact against a subgroup.
Thus there=is no obligation to make
comparisons for subgroups (e.g,, white
male, white female, black male, black
female), Howsaver, there are obliga-
tions to keep records (see Question
87), and any apparent exclusion of a
subgroup may suggest the presence of
discrimination,

18. Q. Is it usually necessary to cal-
culate the statistical slgnificance of

differences in selection rates when in- -

vestigating the existence of adverse
impact?

A, No, Adverse impact is normally .

indicated when one selection rate is
less than 80% of the other, The feder-
al enforcement agencies normally will
use only the 80% (%ths) rule of
thumb, except where large numbers of
selections are made. See Questions 20
and 22,

19, Q. Dées the 4%ths rule of thumb
mean that the Guidelines will tolerate
up to 20% discrimination?

A. No. The 4%ths rule of thumb
speaks only to the question of adverse
impact, and is not intended to resolve
the ultimate question of unlawful dis-

“crimination. Regardless of the amount

.of difference in selection rates, unlaw-

ful discrimination may be present, and
may be demonstrated through appro-
priate evidence. The %ths rule merely
establishes a numerical basis for draw-
ing an Initial inference and for requir-
ing additional information.

With respect to adverse impact, the
Gidelines expressly state (section 4D)
that differences in selection rates of
less than 20% may still amount to ad-
verse impact where the differences are
significant in hoth statistical and prac-
tical terms. See Question 20. In the ab-
sence of differences which are large

~-enough to meet the 4ths rule of

thumb or a test of statistical signifi-
cance, there is no reason to assume
that the differences are reliable, or
that they are based upon anything
other than chance.. . ;

20. Q. Why is the 4ths rule called a
rule of thumb?

A. Because it Is not intended to be
controlling in all circumstances. if, for
the sake of illustration, we assume
that nitionwide statistics show that
use of an arrest record would disquali-
fy 10% of all Hispanic persons but
only 4% of all whites other than His-
panic (hereafter non-Hispanic), the se-

‘lection rate for that selection proce-

dure is 90% for Hispanics and 96% for
non-Hispanics 'I‘herefore. the 4 rule

RULES AND REGULATIONS

. oI thumb would not indicate the pres-

ence of adverse impact (90% Is ap-
proximately 94% of 96%). But in this
example, the information is based
upon' nationwide statistics, aud the
sample is large enough to yleld statis-

" tically significant results, and the dif-

ference (Hispanics are 2% times as
likely to be disqualified as non-Hispan-
ics) is large enough to be practically
significant. Thus, in this examplée the
enforcement agencies would consider a
disqualification based on an arrest
recerd alone as having an adverse
impact. Likewise, in Gregory v, Litton
Industries, 472 P, 2d 631 (9th Cir,,
19'72), the court held that the employ-
er violated Title VII by disqualifying
persons from employment solely on
the basis of an arrest record, where
that disqualification had an adverse
impact on blacks and was not shown to
be justified by business necessity. -

On the other hand, a difference of
more than 20% in rates of selection
may not provide a basis fox linding ad-
verse impact if the number of persons
selected is very small. For example, if
the employer selected three males and
one female from an applicant pool of
20 males and 10 females, the %ths rule
would indicate adverse impact (selec-
tion rate for women is 10%; for men
15%; 1%s or 66%% is less than 80%),
yet the number of selections is too
small to warrant a determination of
adverse impact. In these circum-
stances, the enforcement agency
would not require validity evidence in
the abgence of additional informsation
(such as selection rates for a longer
period of time) indicating adverse
impact. For recordkeeping require-
ments, see Section 15A{2)(c) and Ques-
tions 84 and 85.

21. Q. Is evidence of adverse impact
sufficient to warrant a validity study
or an enforcement action where the
ntimbers involved are so small that it
is more likely than not that the diffex-
ence could have occurred by chance?
Yor example:

Selection

Applicants  Not ftired Hired rate percent

. hired
80 White ... 84 16 20
20 Black ..a 17 3 i85
‘White Selection Rate . 20
Black Selection RALE vuumsimsitmsesmssssysnssssios 15

15 divided by 20=76% (which is'Tess thnn 80%)

A, No. If the numbers of persons and
the difference in selection rates are so
small that it is likely that the differ-
ence could have occurred by chance,
the Federal agencies will not assume
the existence of adverse impact, in the
abseénce of other evidence. In this ex-
ample, the diffcrence in selection rates
15 too small, given the smeil number of
klack appncants, to constitute adversé

11999

impact in the absence of other infor-
mation (see Section 4D). If only one
more black had been hired instead of &
white the selection rate for blacks
(20%) would be higher than that for
whites (18.7%). Generally, it is inap-
propriate to require valldity eviderice
or to take enforcement action where
the number of persons and the differ-
ence in selection rates are so small
that the selection of one, different
person for one job would shift the
result from adverse impact against one
group to a situation in which that
group has a higher selection rate than

. the other group.

On the other hand, if a lower s,elec-
tion rate continued over a period of
time, 50 as to constitute a pattemn,
then the lower selection rate would
constitute adverse impact, warranting
the need for validity evidence.

22. Q. Is it ever necessary to calcu-
late the statistical significance of dif-
ferences in selection rates to deter-
mine whether adverse impact exists?

A, Yes. Where large numbers of se-
lections are made, relatively small dif-
ferences in selection rates may never-
theless constitute adverse impact if
they are both statistically and practi-
cally significant. See Section 4D and -
Question 20. For that reason, if there
is a small difference in selection rates
(one rate is more than 80% of the
other), ljut Jarge numbers of selections
are invalved it would be appropriate
to calculate the statistical significance
of the difference in selection rates.

23. Q. When the %th rule of thumb
shows adverse impact, is there adverse
impact under the Guidelines?

A, There usually is adverse impact,
except where the number of persons
selected and the difference in selection
rates are very small. See Section 4D
and Questions 20 and 21, .

24, Q. Why do the Guidelines rely
primarily upon the 4%ths rule of
thumb, rather than tests of statistical
signiﬁca.nce?

* A, Where the sa.mple of persons se-
lected is not large, even a large real
difference between groups is likely not
to be confirmed by a test of statistical

_significance (at the usual .05 level of

significance). For this reason, the
Guidelines do not rely primarily upon
a test of statistical significance, but
use the 4%ths rule of thumb as a prac-
tical and easy-tcaaadm;mster measure
of whether differences in selection
rates are substantisl. Many decisions
in day-to-day life are made without re-
liance upon a test of statistical signifi-
cance.

25. Q. Are theie a.ny circumstances
in which the employer should evaluate
components of a selection process,
even though the overall selection proc-
ess results in no adverse impact?

A. Yes, there are such circum-

stances: (1) Where the selection proce-
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dure is & significant factor In the con-
tinuation of patterns of assignments
of Incumbent employeés caused by
prior discriminatory employment prac-
tices, Assume, for example, an employ-‘

er who traditionally hired blacks as’

ermployees for the “laborer” departs
ment in a manufgsturing plant, and
traditionally hiregs only whites as
skilled craftsmen, Assume further that
the employer in 1962 began to use a
written examination not supported by
& validity study to screen incumbent
employees who sought to enter the ap-
prenticeship program for skilled craft
Jjobs, The employer stopped making
racial assignments in 1972, Assume
further that for the last four years,
there have been special recruitment
efforts aimed af{ recent black high
school graduates and that the selec-
tion process, which includes the writ-
ten examination, has resulted in the
selection of black applicants for ap-
prenticeship in approximately - the
same rates as white applicants.

In those circumstances, if the writ-
ten examination had an adverse
Impact, its use would tend to keep in-
cunbent black employees in the labor-
er department, and deny them entry
to apprenticeship programs, For that
reason, theé enforcement agencies
would expect the user to evaluate the
fmpact of the written examination,
- and to have validity evidence for the
use of the written examination if it
has an adverse impact.

(2) Where the weight of court deci-
slons or administrative interpretations
holds that a specific selection proce-
dure is iiot job related in similar cir-
cumstances. ‘

For example, courts have held that
because an arrest is net a determina-
tion of guilt, an applicant's arrest
record by itself does not indicate in-

ability to perform a job consistent .

- with the trustworthy and efficient op-
eration of a business, Yet a no arrest
record requirement has a nationwide

+ adverse impact on some minority

groups. Thus, an employer who re-

fuses to hire applicants solely on the
basis of an arrest record is on notice
that this policy may be found to be
discriminatory. Gregory v, Lilton In-

dustries, 472 F. 2d 631 (9th Cir,, 1972)

(excluding persons from employment

solely on the basis of arrests, which

has an adverse impact, held to violate

Title VII). Similarly. & minimum

height requirement disproportionately

disqualifies women and some national
origin groups, and has been held not
to be job related in a number of cases.

For example, in Dothard v, Rawlinson,
433 U.8, 321 (1977), the Court.held
that height and weight requirements

niot shown to be job related were viola-
tive of Title VII. Thus an employer

using s minimum height requirement
should have evidence of its validity.

o
i
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(3) In addltion, there may be other
circuristances “in which an -enforce-
ment agency may declde to request an

employer to evaluate components of &

selection process, but such circum-
stances would clearly be unusual. Any
such decision will be made only at a
high level in the agency. Investigators

and compliance oificers are not mu-

thorized to make this decision.

26. Q. Does the bottom line concept
of Section 4C apply to the administra-
tive processing of charges of discrimi-
nation filed with an issuing agency, al-
leging that a specific selection proce-
dure is discriminatory?

A, No. ‘The bottom iine concept ap-
plies only to enforcecment actions as
defined in Section 16 of the Galde-
lines. Enforcement sctions include
only court enforcement actions and
other similar proceedings as defined in
Section 161, The EREOC administrative
processsing of charges of discrimina-

‘tion (investlgatiox:L finding of reason-
. able cause/no cause, and conciliation)

required by Section 706(b) of Title VII
are specifically exempted from the
bottom line concept by the definition
of an enforcement action. The bottom
line concept is a result of a decision by

the various enforcement agencies that,

as a matter of prosecutorial discretiom,
they will davate their limited enforce-
ment resources to the most serious of-
fenders of equal employment opportu-
nity laws. Since the concept is not a

rule of law, it Sves not affect the dis--

charge by the EEOC of its statutory
responsibilities to investizate charges
of discrimination, render an adminis-
trative finding on its investigation, and

engage in voluntary conciliation ef- *

forts, Simiiarly, with respect to the
other issulng agencies, the bottom line
concept applies not to the processing
of individual charges, but to the inlﬂ-
ation of enforcement action. = -

27. Q. An employer uses one test or
other selection procedure to select per-
sons for a number of different jobs.
Applicants are given the iest, and the
successful applicants are then referred
to different departments and positions
on the basis of openings available and
their interests. The Guidelines appear
to require assessment of adverse
impact on a job-by-job basis (Section
15A(2)(a)). Is there some way to show
that the test as a whole does not have
adverse impact even though the pro-
portions of members of each race, sex
or ethni¢ group assigned to dlfferent
Jobs may vary?

A. Yes, in some circums’ca.nces. The

Guidelines require evideiice of validity
only for those selection procedures

which have an adverse impact, and
which are part of a selectlon process
which has an adverse impact. If the
test Is administered and used in the
same fashion for a varlety of jobs, the
impact of that test can be assessed in

the aggregate. The regords showing

the results of the test, and the total -

number of persons selected génerally
would be sufficient to show the impact
of the test. If the test has no adverse
impact, it need not be validated.

‘But the absence of afiverse impsct of
the test In the aggregfite does not end
the inquiry. For there may be discrim-
ination or adverse frppact in the as»
signment of individuhls to, or in the
selection of person.\i!z for, particular
jobs, The Guidelines tall for records to
be kept-and determiriations of adverse
impact to be made of the overall selec.
tion process on a job by job basis.

“Thus, if theré is adverse impact in the

assignment or selection procedures for
a job even though there is no adverse
impact from the test, the user should
eliminate the adverse impact from’ the
assignment procedure or justify the
asslgnment procedure.

28, Q. The Uniform Cuidelines apply
to the requirements of Federal law
prohibiting  employment = practices
which discriminate on the grounds of
race, color, religion, sex or national
origin. However, records are required
to be kept only by sex and by specified
race.and ethnic groups. How can ad-
verse impact be determined for reli-
glous groups and ‘for natfonal origin
groups other than those specified in
Section 4B of the Guidelines?

A, The groups for which records. are

required to be maintained are the
groups for which there Is extensive
evidence of continuing discriminatory
bractices. This jimitation is designed
in part to minimize the burden on em-
ployers for recordkeeping which may
not bé needed. ]
. For groups for which records are not
required, the person(s) complaining
may obtain information from the em-
ployer or others (voluntarily or
through legal process) to show that
adverse impact has taken place. When
that has been done, the various provi-
sions of the Uniform Guidelines are
fully applicable.

Whether or not there is adverse

impact, Federal equal employment op-
portunity law prohibits any deliberate
discrimination or disparate treatment
on grounds of religion or national
origin, as well as on.grounds of sex,
color, or race,
__Whenever “ethnic” 'is used in the
Guidelines or in these Questions and
Answers, it is intended to include na-
tional origin and religion, as set forth
in the statutes, executive orders, and
regulations prohibiting discrlminatlon.
See Section 16P.

29. Q. What 1is the rela.tlonship be-
tween affirmative action and the.re-
quirements of the Uniform Guide-
lines?

A. The two subjects : are different, al-
though related. Complisnce with the
Guidelines, does not. relieve users. of -
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their affirmative action obligaticns, in-
cluding those of Federal contractors
and subcontractors under E;'ecutive
Order 11246, Section 13. =~ &

The ‘Guidelines encourage the devel-
opment and effective impiementation
of affirmative action plans or pro-
grams ih two ways. First, in determin-
ing whether to institute setion against
a user on the basis of a selection pro-
cedure which has adverse impdct and
which has not been vzlidated, the en-
forcement agency will take into ac-
count the general equal employment

', opportunity posture of the user with

respect tc the job classifications for
which the procedure is used and the
progress which has been made in car-

‘rying out any affirmative action pro-:

gram, Section 4E. If the user has dem-
onstrated over a substantial period of
time that it is In fact appropriately
utilizing in the job or group of jobs in
question the available race, sex or
ethnic- groups in the relevant labor
force, the enforcement agency will
generally exercise its discretion by not
initiating enforcement proceedings
based on adverse impact ‘in relation to
the applicant flow. Second, nothing in
the Guidelines is intended to preclude
the use of selection procedures, con-
sistent with"Federal law, which assist

in the achievement of affirmative

action objectives. Section 13A. See
also, Questions 30 and 31,

© 30, Q. When may a user be race, sex
or ethnic-conscious?
A, The Guidelines recognize that af-
-firmative action programs may be
race, sex or ethnic conscious in appro-
priate circumstances, (See Sections 4E
and 13; See also Section 17, Appendix).
In addition to obligatory affirmative
action programs (Sec Question 29), the
Guidelines encourage the adoptjon of
voluntary affirmative action programs,
Users choosing to engage in voluntary
affirmative action are referred to
EEOC's Guidelines on Affirmative
Action (44 F.R, 4422, January 19,
1979). A user may justifiably be race,
sex or ethnic.conscious in circum-
stances where it has reason to believe
“that qualified persons of specified
race, sex or ethnicity have been or

may be subject to the exclusionary ef-"

fects of its selection procedures or
other employment practices in its
work force or particular jobs therein.
In establishing long and short range
goals, the employer may use the race,
sex, or ethnic classification as the
basis for such goals (Section 17(3) (a)).

In establishing a recruiting program,
the employer may direct its recruiting
activities to locations or institutions
which have a high proportion of the
race, sex, or ethnic group which has
been excluded or underutilized (sec-
tion 17(3) (b)). In establishing the pool
of qualified persons from which final

RULES AND REGULATIONS

selections are to be made, the employ-

€r may take réasonable steps to assure

that members of the excluded or un-

derutilized race, sex, or ethnic group

t(u‘;: included in the pool (Section }'1(3)
e)).

Similarly, the employer may be race,
sex. or ethnie-conscious in determining
what changes should be implemented
if the objectives of the programs are
not being met (Section 17(3) (g)).

Even apart from affirmative action
programs s user ‘may be race, sex or
ethnic-conscious in taking appropriate
and lawful measures to eliminate ad-
verse impact from selection procedures
(Section 6A).

31, Q. Section 6A authorizes the use
of alternative selection procedures to

eliminate adverse impact, but does not
appear to address the issue of validity,
Thus, the use of alternative selection

‘procedures without adverse impact

seems to be presented as an option in
lieu of validation. Is that its intent?

A, Yes. Under Federal equal employ-
ment opportunity law the use of any
selection procedure which has an ad-
verse impact on any race, sex or ethnic
group is discriminatory unless the pro-
cedure has heen properly validated, or
the use of the procedure is otherwise
Justified under Federal law. Grigos v,
Duke Power Co., 401 U.S, 424 (1971);
Section 3A. If a selection procedure
has an adverse impact, therefore, Fed-
¢éral equal employment opportunity
law authorizes the user te choose
lawful alternative procedures which
elimindate the adverse impact rather
than demonstrating the validity of the
original selection procedure.

Many users, while wishing to vali-
date all of their selection procedures,
are not able to conduct the validity
stiidies immediately. Such users have
the option of choosing aiternative
techniques which eliminate adverse
impact, with a view to providing a
basis for determining subsequently
which selection procedures are valid
and have as little. adverse impact as
possible. - )

Apart from Federal egual employ-
ment opportunity law, employers have
economic incentives to use properly
validated selection procedures. Noth-
ing in Section 6A should be interpret-
ed as discouraging the use of properly
validated selection procedures; but
Federal equal employment opportuni-
ty law does not require validity studies
te be conducted unless there is adverse
impact. See Section 2C.

III. GENERAL QUESTIONS CONCERNING
. VALIDITY AND THE USE OF SELECTION
PROCEDURES

32, Q. What is ‘““validation” accord-
ing to the Uniform Guidelines? -

A, Validation is the demonstration
of the job relatedness of a selection
procedure, The Uniform Guidelines
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recognize the - sama three validity -
strategies recognized by the American
Psychological Association:

{1) Criterion-related valldity-—a sta-
tistical demonstration of a_relation-
ship between scores on a selection pro-
cedure and job performance of a
sample of workers.

.(2) Content valldity—a demonstra-
tion that the content of a selection
procedure is representative of impor-
}agt aspects of performance on the
ob,

(3) Construct validity—a demonstra-
tion that (a) a.selection procedure
measures a construct (something be-
lieved to be an underlying human trait
or characteristic, such as honesty) and
(b) the construct is important for suc-
cessful job performance.

33. Q. What is the typical process by

" which validity studies are reviewed by

an enforcement agency?.

A, The validity study is normally re-
auested by an enforcement officer
during the course of a review, The of-
ficer will first determine whether the
user’s data show that the overall selec-
tion process h#ss an adverse impict,
and if so, whith cornponent selection
procedvres have an adverse impact,
See Section 15A(3). The officer will
then ask for the evidence of validity
for each procedure which has an ad-
verae hnpact See Sections 16B, C, and
D. Yhis dlidity evidence will be re-

_ferred to appropriate personnel for

review. Agency findings will' then be
communicated to the user.

34, Q. Can a user send its validity
evidence to an enforcement agency
before a review, 50 as to assure ity va-
lidity?

A, No. Enforcement agencies will not
review valldity reports except in the
context of investigations or reviews.
Even in those circumstances, validity
evidence will not be reviewed without
evidence of how the selection proce-
dure is used and what impact its use
has on various race, sex, and ethnic
groups.

35. Q. May reports of validity pre-
pared by publishers of commercial
tests and printed in test manuals or
other literature be helpful in meeting
the Guidelines?

A. They may be. However, it is the
user’s responsibility to determine that
the validity evidence Is adequsate to
meet the Guidelines, See Section 7,
and Questions 43 and 66, Users should
not use selection procedures which are
likely to have an adverse impact with-
out reviewing the evidence of validity
to make sure that the standards of the
Guidelines are met.

The following questions and answers
(36-81) assume that a selection proce.
dure has an adverse impact and:is pat$
of a selection process that has an ad-
verse impact,
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36. Q. How can users justify contin:
ued use of a procedure on a basis other
thon validity?

A, Normally, the method of justify-
ing selection procedures with an ad-
verse fiipact and the met“od to which
the Guldelines are pnmarlly ad-
dressed, is validation. The method of
Justification of a procedure by means
other than validity is one to which the
Guidelines are not addressed. See Sec-
tion 6B. In Grigys v, Duke Power Co.,
401 U.S. 424, the Supreme Court indi-
cated that the burden on the user was
a heavy one,-but that the selection
procedure could be used if there was &
“business necessity” for its continued
use; therefore, the Federal agencles
will consider evidence that a selection
procedure Is necessary for the safe and
efficient operation of & business to jus-
tify continued use of a selection proce-
dure,

3. Q. Is the demonstration of a ra-
tional relaticoship (as that term is
used in constitutional law) bétween a
selection procedure and the job suffi-
clent to meet the validation requlre-
ments of the Guidelines?

A. No, The Supreme Court in Wash-
tngton v. Ddvis, 426 U.S. 229 (1976)
stated that different standards would
be applied to employment discrimina-
tion allegations arising under the Con-
stitution than would be applied to em-
ployment discrimination ﬁuegations
arlsing under Title VII, he Dawis
case arose under the Consmtatlon, and
no Title VII violation was wlleged. The
Court applied a traditional constitu-

tional law standard of “ratianal rela-

tionship” and said that it would defer
to the “seemingly reasonable acts of
administrators and executives." How-
ever, it went on to point out that
under Title VII, the appropriate
standard would still be an affirmative
demonstration of the relationship be-
tween the selection procedure and
measures of Job performance by
means of accepted procedures of vali-
datlon and it would be an “insufficient
response to demonstrate some rational
basis" for a selection procedure having
an adverse impact. Thus, the mere
demonstration of a rational relation-
ship between a selection procedure
and the job does not meet the require-
ment of Title VII of the Civil Rights
Act of 1964, or of Executive Order
11246, or the State and Local Fiscal
Asslstnn.ce Act of 1972, as amendéd
(the revenue sharing act) or the Omni-
bus Crimeé Control and Safe Streets
Act of 1068, as amended, and will not
m¢et the requirements of these{3uide-
lines for a validity study. The three
valldity strategies called for by these
Guidelines all require evidénce that
the selection procedure is related to
successful performance on the job.
That evidence mny be obtained

~
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through local -validation or through
valldity studies done elsewhere,

38, Q. Can a user rely upon written
or oral assertions of validity instead of
évidence of valldity?.

A, No, If a user’s selection proce-
dures have an adverse impact, the user
is expected to produce evidence of the
validity of the procedures as they are
used. Thus, the unsupported assertinn
by anyone, including representatives
of the Federal goverriment or State
Employment Services, that a test bat-
tery or other selection procedure has
been validated 1s not sufficient to sat-
isfy the Guidelines.

39. Q. Are there any formal reguire-
ments imposed by these Guldelines as
to who is allowed to perform a validity
study?

A, No, A validity study is judged on
its own merits, and may be performed
by any person competent to apply the
principles of validity research, includ-
ing & member of the user's staff or a
consultant, However, it is the user's re-
sponsibility to see’ that the study
meets validity provisions of the Guide-
lines, which are based upon profes-
sionally accepted standards. See Ques-
tion 42,

40. Q. What {5 the relationship be-
tween the validation pmvisions of the
Guidelines and other statermenis of
psychological principles, such as the
Standards for Educational and Psy-
chological Tests, published by the
American Psychological Association
(Wash,, D.C., 1974) (hereinafter
“American Psychological Assoclation
Standards™)?

A. The validation provisions of the
Guidelines are designed to be consist-
ent with the generally accepted stand-
ards of the psychological profession.
These Guidelines also Interpret Feder-
al equal employment opportunity law,
and embody some policy determina-
tions of an administrative nature. To
the extent that there may be differ-
ences between particular provisions of
the Guidelines and expressions of vali-
dation prineiples found elsewhere, the
Guidelines will be given precedence by
the enforcement agencies.

41. Q. When should a validity study
be c¢arried out?

A, "'When a selection procedure has
adverse impact on any race, sex or
ethnic group, the Guidelines generally
call for a validity study or the elimina-
tion of adverse impact. See Sections
3A and 6, and Questions 9, 31, and 36.
If a selection procedure has. adverse
impact, its use in making employment
decisions without adequate evidence of
validity would be inconsistent with the
Guidelines. Users who choose to con-
tinue-the use of a selection procedure
with an adverse impact until the pro-
cedure Is challenged increase the risk
that they will be found to be engaged
in discriminatory practices and will be

liable for back pay awards, plaintiffs’
attorneys’ fees, loss of Federal con-

tracts, subcontracts or grants, and the -

llke, Validation studies begun on thie
eve of litigation have seldom been
found to be adequate. Users who
choose to validate selection procedures
shiould tonsider the potential benefit
from having a validatlon study com-
pleted or well underway before the
procedures are administered for use in
employment decisions.

42, Q. Where can a user obtain pro‘
fessional advice concerning validation
of selection procedures?

A, Many industrial and personnel
psychologists validate selection proce-
dures, review published evidence of va-
lidity and make recommendations
with respect to the use of selection
procedures. Many of these individuals
are members or fellows of Division 14
(Industrial and Organizational Psy-
chology)-or Division 6 (Evaluation and
Measurement) of the American Psy-
chological Associations They can be
identified in the membership directory
of that organization. A high level of
qualification is represented by a diplo-
ma in Industrial Psychology awarded
by the American Board of Professionnl
Psychology. .

Individuals with the necessary com-
petence may come- from i variety of
backgrounds. The primary qualifica-
tion is pertinent training and experi-
ence in the conduct of validation re-
search,

Industrial psychologists and other
persons competent in the field may be
found as faculty members in colleges
and universities (normally in the de-
partments of psychology or business
administration) or working as individ-
ual consultants or as members of a

consulting crganization.

Not all psychologists have the neces-
sary expertise, States have boards
which license and certify psycholo-
gists, but not generally in a specialty
such as industrial psychology, H wev-
er, State psychological associa {ions
may be a source of information as to
individuals qualified to conduct valida-
tion studies. Addresses of State psy-
cholpgical assnclations or other
sources. of information may be ob-
tained from the American Psychologi-
cal .Association,
Street, NW., Washington, D.C. 20036.

43. Q. Can'a selection procedure be &
valid predictor of performance on &
job in a certain location and be invalid
for predictirig success on a different
job or the same job in a different loca-
tion?

A. Yes. Because of differences in
work behaviors, criterion measures,
study samples or other factors, a selec-
tion procedure found to have validity
in one situation does not necessarily
have validity in different - circum-
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stances, Conversely, a selecilon proce-
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dure not found to have validity in one
situation may have validity in differ-
ent circumstances. For these reasons,
the Guidelines requires that certain
standards be .satisfiled before a user
may rely upon findings of validity in
another situation, Sectlon 7 and Sec-
tion 14D, See also, Question 66. Coop-
erative and multi-unit studies are how-
ever encoursged, and, when those
standards of the Guidelines are satis-
fied, validity evidence specific to each
1ocation is not required. See Section
7C and Sectlon 8.

44, Q. Is the user of a selection pro-
cedure required to develop the proce-
dure?

A, No. A selection procedure devel-
oped elsewhere may be used. However,
the user has the obligation to show
that its use for the particular job is
consistent with the Guidelines. See
Section 7. .

45, Q. Do the Guidellnes permit
users to engage In cooperative efforts
to meet the Guidelinegy?

A, Yes, The Guidelines not only
permit but encourage such eifforts,
Where users have participated in a co-
operative study which meets the vall-
dation standards of these Guidelines
" and proper account has been taken of
variables which might affect the appli-
cabllity of the study to,specific users,
validity evidence specific to each user
will not be required. Section 8.

46, Q, Must the same method for
validation be used for all parts of a se-
lection process?

A. No. For example, where g selec-
tion process includes both a physical
performance test and an interview, the
physical test might be supported on
the basis of content validity, and the
Interview on the basis of a criterion-re«
lated study.

. 47, Q. Is a showing of valldity suffl-
cient to assure the lawfulness of the
use of-a selection procedure?

A, No. The use of the selection pro-
cedure must be consistent with the va-
lidity evidence. For example, if a re-
search’ study shows only that, at a
glven passing score the test satisfacto-
rily screens out probable failures, the
study would not justify the use of sub-
stantially different passing scores, or
of ranked lists of those who passed.
See Section 5G. Similarly, if the re-
search shows that a battery is valid
when a particular set of welghts is
used, the weights actually used must
conform to those that were estab-
lishéd by the research.

48, Q. Do the Guidelines call for a
user to consider and investigate alter-
native selection procedures when con-
ducting a validity study?

A, Yes. The Guidelines call for a
user, when conducting a valldity
study, to make a reasonable effort to
become aware of suitable alternative
selection procedures and methods of
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use which have ag little adverse impact
a5 possible, and to investigate those
which are sultabie. Section 3B,

An alternstive procedure may not
previously have been used by the user
for the job In question and may not
have been extensively used elsewhere.
Accordingly, the preliminary determi-
nation of the sultability of the alter-
native selection procedure for the user
and job in question may have to be
made on the basis of Incomplete infor-
mation, If on the basis of the evidence
available, the user determines that the
alternative selection procedure s
likely to meet its legitlmate needs, and
is lkely to have less adverse impact
than the existing selection procedure,
the alternative should be investigated
further as a part of the validity study.
The extent of the investigation should
be reanionable, Thus, the investigation
should continue until the user has rea-
sonably concluded that the alternative
is not useful or not suitable, or until a
study of its validity has been complet-
ed. Once the full velidity study has
beenn completed, including the evi-
dence concerning the alternative pro-
cedure, the user should evaluate the
results of the study to determine
which procedure should be used. See
Section 3B and Question 50.

49, @, Do the Guidelines call for a
user continually to investigate “suit-
able alternative selection procedures
and suitable alternative methods of
using the selection procedure which
g{wg? as little adverse impact ags possi-

e"

A, No. There is no requirement for
continual Investigation, A reasonable
investigation of alternatives is called
for by the Guldelines as a part of any
validity study. Once the study is com-
plete and validity has been found,
however, there is generally no obliga-
tion to conduct further investigations,
until such time as a new study is called
for. See, Sections 3B and 6K. If a gov-
ernment agency, complainant, civil
rights organization or other person
having a legitimate interest shows
such a user an alternative procedure
with less adverse impact and with sub-
stantlal evidence of validity for the
same job In similar circumstances, the
user is obliged to investigate only the
particular procedure which has been
presented. Sectlon 3B.

50. Q. In what circumstances do the
Guldelines call for the use of an alter-
native selection procedure or an alter-
native methaod of using the procedure?

A. The alternative selection proce-
dure (or method of use) should be
used when it has less adverse impact
and when the evidence shows that its
validity is substantially the same or
greater for the same job in similar cir-
cumstances. Thus, If under the origi-
nal selection procedure the selection
rate for black applicants was only one
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half (50 percent) that of the selection
rate for white applicants, wherecas
under the alternative selection proce-
dure the selection rate for blacks Is
two-thirds (67 percent) that of white
applicants, the new salternative selec-
plonn procedure should be used when
the evidence shows substantially the
same or greater validity for the alter-
native than for the original procedure.
The same principles apply to a new
user who Is deciding what selection
procedure to institute,

51, Q. What are the factors to be
consldered in determining whether the
validity for one procedure Is substan-
tially the same as or greater than that
of another procedure? :

A, In the case of a criterlon-related
validity study, the factors include the
importance of the criteria for which
significant relationships are found,
the magnitude of the relationship be-
tween selection procedure scoreés and
criterion measures, and the size and
composition of the samples used. For
content validity, the sfrength of valid-
ity evidence would depend upon the
proportion of critical and/or 1mpor-
tant job behaviors messured, and the
extent to which the selection proce-
dure resembles aclual work ssmples or
work behaviors. Where selection pro-
cedures have been validated by differ-
ent strategies, or by construct validity,
the determination should be made on
a case by case basis,

52, Q. The Guidellnes require consld-
eration of alternative procedures and
alternative methods of use, in light of
the evidence of validity and utility and
the degree of adverse impact of the
procedure, How can & user know that
any selection procedure with an ad-
verse impact is lawful?

A. The Uniform Guidelines (Section
5G) expressly permit the use of a pro-
cedure in a manner supported by the
evidence of valldity and utility, even if
another method of use has a lesser ad-
verse impact. With respect to consider-
ation of alternative selection proce-
dures, if the user made a reasonable
effort to become aware of alternalive
procedures, has considered them #ind
investigated those which appéar suit-
able as a part of the validity study,
and has shown validity for a proce-
dure, the user has complied with the
Uniform Guidelines. The burden is
then on the person challenging the
procedure to show that there is an-
other procedure with better or sub-

stantially equal validity which will ac-

complish the same legitimate business
purposes with less adverse impact, Sec-
tion 3B. See also, Albemarle Paper Co,
v. Moody, 422 U.S, 405.

53. Q. Are the Guidelines consistent
with the decision of the Supreme
Court in Furnco Construcltion Corp. V.
Waters, —— U.S, =, 98 §. Ct. 2943
(1978) where the Court stated: '*Title
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VII * * * does not impose a duty to
adopt a hiring procedure that maxi-
mizes hiring of minority employees.”

A. Yes. The quoled stitement in
Furnco v. Waters was made on g
record where there was no adverse
impact in the hiring process, no differ-
ent treatment, no intentional discrimi-
nation, and no contractual obligations
under B.O. 11248, Section 3B of the
Guldelines is predicated upon a find-
ing of adverse impact. Section 8B indi-
cates that, when two or more selection
pracedures are avallable which serve a
legltimate bhusiness purpose with sub-
stantially equal validity, the user
“should use the one which has been
demonstrated to have the lesser ad-
verse impact, Part V of the Overview
of the Uniform Guidelines, in elabo-
rating on this principle, states: “Feder-
al equal employment opportunity law
has added a requirement to the proc-
ess of validation, In conducting a vali-
dation study, the employer should
consider avaflable alternatives which
will achieve 1its legitimate purpose
wiih lesser adverse impact.”

Section 38 of the Guidelines is baged
on the principle enunciated in the Su-
preme Court decision In Albermarle
Paper Co. v, Moody, 422 U.S. 406
(1976) that, 'even where job related-
‘ness has been proven, the availability
of other tests or selection devices
which would also serve the employer's
legitimate interest in “efficient and
trustworthy workmanship"” without a
similarly undesirable racial effect
would be evidence that the employer
was using its tests merely as a pretext
for discrimination,

Where adverse impact still exists,
even though the selection procedure
has been validated, there continues to
be an obligation to consider alterna-
tive procedures which reduce or
remove that adverse impact if an op-
portunity presents itself to do so with-
out sacrificing validity, Where there is
no adverse impact, the Furnco princi-
ple rather than the Albermarle princi-
ple is applicable.

IV, TECHNICAL STANDARDS

54, Q. How does a user choose which
validation strategy to use?

A, A user should select a validation
strategy or strategies which are (1) ap-
propriate for the type of selection pro-
cedure, the job, and the employment
situntion, and (2) technically and ad-
ministratively  feasible, Whatever
method of validation is used, the basic
logic is one of prediction; that is, the
presumption that level of performance
on the selection procedure will, on the
average, be indicative of level of per-
formance on the job after selection,
Thus, a criterion-related study, par-
ticularly a predictive one, is often re-
garded as the closest to such an fdeal.

RULES AND REGULATIONS

See American Psychological Associ-
ation Standards, pp. 26-27. ;

Key conditions for a criterion-relat-
ed study are a substantial number of
individuals for iriclusion in the study,
and a tonsiderable range of perform-
ance on the selection and criterion
measures, In addition, reliable and
valid measures of - job performance
should be available, or capable of
being developed., Section 14B(1).
Where such circumstances exist, a
user should consider use ef the crite-
rion-related strategy. -

Content validity is appropriate
where it is technically and administra-
tively feasible to develop work samples
or measures of operationally defined
skills, knowledges, or abilities which
are a necesgsary prerequisite to observ-
able work beliaviors. Content velldity
is not appropriate for demonstrating
the valldity of tests of mental process-
es or aptitudes or characteristics: and
is not appropriate for knowledges,
gxills or abilitles which an employee
will be expected to learn on the job.
Section 14C(1) o

The application of a construct valid-
ity strategy to support employee selec-
tlon procedures is newer and less de-
veloped than criterion-related or con-
tent validity strategies. Continuing re-
gearch may result in construct validity
becoming more widely used. Because
construct validity represents a gener-
alization of findings, one situation in
which construet validity might hold
particular promise is that where it is
desirable to use the same seléction
procedures for a variety of jobs, An
overriding consideration in whether or
not to consider construct validation is
the availability of an individual with a
high level of expertise in this field,

In some sithations only one kind of
validation study is likely to be appro-
priate. More than one strategy may be
possible in other circumstances, in
which case admlinistrative consider-
ations such as time and expense may
be decisive, A combination of ap-
proaches may be feasible and desir-

‘able.

55. Q. Why do the Guidelineg recog-
nize only content, construct and crite-
rion-related validity?

A, These three validation strategies
are recognized in the Guldelines since
they represent the current profession-
al consensus. If the professional
commmunity recognizes new strategies
or substantial modifications of exist-
ing strategies, they will be considered
and, if necessary, changes will be made
in the Guidelines, Section 5A.

66. Q. Why don't the Uniform
Guidelines state a preference for crite-
rion-related validity over content or
construct validity?

A, Generally accepted principles of
the psychological profession support
the use of criterion-related, content or

e

Sy

" eonstruct validity strategies as appro-
" priate. American Psychological Associ-

ation Standards, B, pp, 25-26. This use
was recognized by the supreme Court
in Washington v. Davis, 426 U.8. 229,
247, fn. 13. Because the Guidelines de-
seribe the conditions under which
éach valldity strategy is inappropriate,
there is no reason to state a general
preference for any one validity strat-
egy.,

57. Q. Are the Guidelines intendéd
to restrict the development of new
testing strategles, psychological the-
ories, methods of job analysls or statis-
tical techniques?

A. No. The Guidelines are concerned
with the validity and fairness of selec-
tion procedures used in making em-

‘ploymeént decisions, and are not in-

tended to limit research and new de-
velopments. See Question 55.

68. Q). Is a full job analysis necessary
for all validity studies?

A, It is required for all content and
construct studies, but not for all crite-
rion-related studies. See Sections 14A
and 14B(2). Measures of the results or
outcomes of work behaviors such as
production rute or error rate may be
used without a full job analysis where
a review of information about the job
shows that these criteria ave impor-
tant to the employment sttuation of
the user, Simfilarly, measures such as
absenteelsm, tardiness or turnover
may be used without a full job analy-
sis if these behaviors are shown by a
review of information about the job to
be important in the specific situation.
A rating of overall job performance
may be used without a full job analy-
sis only if the user can demonstrate its
appropriateness for the.specific job
and employment situation through a
study of the job. The Supreme Court
held in Albemarle Paper Co, v. Moody,
422 U.S, 405 (1975), that measures of
overall job performance should be
carefully developed and their use
should he standardized and controlled.

69. Q. Section 5J on interim.use re-
quires the user to have available sub-
stantial evidence of validity. What
does this mean?

A, For purposes of compliance with
6J, “substantial evidence” means evi-
dence which inay not meet all the vali-
dation requirements of the Guidelines
but which raises a strong inference
that validity pursuant to these stand-
ards will soon be ghown. Section 5J is
based on the proposition that it would

‘not be an appropriate allocation of

Federal resources to bring enforce-
Jment proceedings against a user who
would soon be able to satisfy fully the
standards of the Guidelines. For ex-
ample, a criterion-relited study may
have produced evidence which meets

"almost all of the requirements of the

Guidelines with the exception that
the gp,thering of the data of test fair-
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ness is still in progress and the falr-

ness study has not yet produced re-.

sults, If the correlation coefficient for
the group as a whole permits the
strong inference that the selection
“procedure Is valid, then the selection
procedure may be used on an interim
basls pending the completion of the
fairness study.

60, @, What are the potential conse-
quences to a user when a selection pro-
cedure is used on an interm basis?

A. The fact that the Guidelines
permit Interim use of a selection pro-
cedure under some conditions does not
immunize the user from lablility for
back pay, attorney fees and the like,
should use of the selection procedure
later be found to be in viclation of the
‘Guidelines, Section 5J. For this
reason, useérs should take steps to
come into full compliance with the
‘Guidelines as soon as possible, It is
also appropriate for users to consider
ways of minimizing adverse impact
during the period of interim use.

61. Q. Must provisions for retesting
be allowed for job-knowledge tests,
where knowledge of the test content
would assist in scoring well on it the
second time?

A. The primary intent of the provi-
ston for retesting {s that an applicant
who was not selected should be given
another chance, Particularly in the
case of Job-knowledge tests, security
precautions may preclude retesting
with the same test after a short time,
‘However, the opportunity for retesting
shotld be provided for the same job at
a later time, when the applicant may
have acquired morg of the relevant job
knowledges.

62 Q. Under what circumstances
may a selection procedure be used for
ranking? i

A. Criterion-related and construct
validity strategles are essentially em-
pirical, statistical processes showing a
relationship between performanée on
the selection procedure and perform-
ance on the job. To Jjustify ranking
under such validity strategies, there-
fore, the user need show mathematical
support for the proposition that per-
sons who receive higher scores on the
procedure are likely to perform better
on the job. )

Content validity, on the other hand,
is primarily a judgmental process con-
cerned with the adequacy of the selec-
tion procedure as a sample of the work
behaviors, Use of a selection procedure
on a ranking basis may be supported
by content valldity if there Is evidence
from job analysis 'or other empirical
data that what is measured by the se-
lection procedure is associated with
differences in levels of job perform-
ance, Section 14C(9); see also Section
G,

Any conclusion thnt a. content vali-
dated procedure is appropriate for

-
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ranking must rest on an inference that
higher scores on the procedure are re-
lated to better job performance. The
more clozely and completely the selec-
tion procedure approximates the im-
portant work behaviors, the easier it is
to make such an inference. Evidence
that better performance on the proce-
dure is related to greater productivity
or to performance of bchaviors of
greater difficulty may also support
such an inference.

Where the content and context of
the selection procedure are unlike
those of the job, as, for example, in
many paper-and-pencil job knowledge
tests, it Is difficult to infer an associ-
ation between levels of performance
on the procedure and on the job. To
support a test of job knowledge on a
content validity basis, there must be
evidence of a specific tie-In between
each item of knowledge tested and one
or more work behaviors. See Question
79, To Justify use of suph a test for
ranking, it would nlso have to be dem-
onstrated from empirlcal evidence
either that mastery of more difficult
work behaviors, or that mastery of a
greater scope of knowledge corre-
sponds to a greater scope of important
work behaviors,

For example, for a particular ware-
house worker job, the job analysis
may show that lifting a 50-pound
object 1s essential, but the job analysis
does not show that lifting heavier ob-
Jeets is essential or would result in sig-
nificantly better job performance. In
this case a test of ability to lift 50
pounds could be justified on a content
validity basls for a pass/fail determi-
nation. However, ranking of candi-
dates based on relative amount of
weight that can be lifted would be in-
appropriate,

In another instance, a Job analysis
may reflect that, for the job of ma-
chine operator, reading’ of simple
instructions is not a major part of the
job but is .essential. 'Thus, reading
‘would be a critical behavior undér the
Guldelines, See Section 14C(8). since
the job analysis in this example did
not also show that the ability to read
such instructions more quickly or to
understand more complex materials
would be likely to result in better job
performance, a reading test suported
by content validity alone should be
used on a pass/fail rather than a rank-
ing basis. In such circumstances, use of
the test for ranking would have to be
supported by evidence from a crite-
rion-related (or sonstruct) validity
study,

On the qther hand, in the case of &
person to be hired for a typing pool,
the job analysis may show that the job
consists almost entirely of typing from
manuscript, and that productivity can
be measured dirgetly in terms of fin-
ished typed copy. For such a job,
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typing constitutes not only a critical

" behavior, but it constitutes most of

the job. A higher score on a test which
measured words ‘per minute typed,
with adjustments fo¥ errors, would
therefore be likely to predict better
Jobh performance than a significantly
lower score.. Ranking or grouping
based on such a typing test would
therefore be appropriate under the
Guldelines.

63. Q. If selection procedures are ad-
ministered by an employment agency
or a consultant for an employer, is the
employer relieved of responsibilities
under the ‘Guidelines?

A. No. The employer remains re«
sponsible. It is therefore expected that
the employer will have sufficient in-
formation available to show: (a) What
selection procedures are being used on
its behalf; (b) the toftal number of ap-
plicants for referral by race, sex and
ethindc group; (¢) the number of per-
sony, by race, sex and ethnic group, re-
ferred to the employer; and (d) the
impact of the selection procedures and
evidence of the validity of any such
procedure having an adverse impact as
determined above.

A. CRITERION-RELATED VALIDITY

64. Q. Under what circumstances
myy success in training be used as a

eriterion in criterion-related validity-

studies?

A. Success in training is an approprl-
ate criterion when it is (1) necessary
for successful job performance or has
been shown to be related to degree of
proficiency on the job and (2) properly
measured. Section 14B(3). The meas-
ure of success in training should be
carefully developed to ensure that fac-
tors which are not job related do not
influence the measure of training suc-
cess. Section 14B(3).

65. Q. When may concurrent validity
be used?

A. A concurrent validity strategy as-
sumes that the findings from a crite-
rion-related validity study of current
employees can be applied to applicants
for the same job. Therefore, if concur-
rent valldity iIs to be used, differences
between the applicant and employee
groups which might affect validity
should be taken into account. The
user should be particularly concerned
with those differences between the-ap-
plicant group and current employees
used in the research sample which are
caused by work experience or other
work related events or by prior selec-
tion of employees and selection of the
sample. Ste Section 14B(4).

66. Q. Under what circumstances can
& selection procedure be supported (on
other than an interim basis) by a crite-
rion-related validity study done else-
where?
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A, A validity study done elsewhere
may provide sufficlent evidence if four
conditions are met (Sec, 7TB):

1. The evidence from the other stud-
fes clearly demonstrates that the pro-
cedure was yalid in its use elsewhere,

2. The job(s) for which the selection
procedure will be used closely matches
the job(s) in the original study as
shown by a comparison of major work
behdviors as shown by the job analy-
ges in both contexts,

3. Bvidence of fairness from the
other studies is considered for those
groups constituting a significant factor
in the user's labor market. Section
7B(3), Where the evidence is not avail
able the user should conduct an inter-
nal study of test fairness, if technical-
1y feasible, Section TB(3),

4. Proper account is taken of varia-
bles which might affect the applicabil-
ity of the study in the new setting,
such as performance standards, work
methods, representativeness of the
sample in terms of experience or other

‘relevant factors, and the currency of
the study.

67, Q. What does ‘‘unfairness of a se-
lection procedure” mean?

A, When a specific score on a selec-
tior, procedure has a different mean-
ing in terms of expected job perform-
ance for members of one race, sex or
ethnic group than the same score does
for members of another group, the use
of that sciection procedure may be
unfair for members of one of the
groups, See section 16V. For example,
if members of one group have an aver-
age score of 40 on the selection proce-
céure, but perform on the job s well as
another group which has an average
score of 50, then some uses of the se-
lection procedure would be unfair to
the members of the lower. scoring
group. See Question 70,

68. Q. When should the user investi-
gate the question of falrness?

A, Pairness should be investigated
generally at the same time that a cri-
terion-related valldity study is con-
ducted, or as soon thereafter as feasi-
ble, Section 14B(8),

69. Q. Why do the Guidelines re-
quire that users look for evidence of
unfairness?

A. The consequences of using unfair
selection procedures are severe in
terms of discriminating against appli-
cants on the basis of race, sex or
ethnic group membership, According-
1y, these studies should be performed
routinely where technically feasible
and appropriate, whether or not the
probability of finding unfalrness is
small, Thus, the Supreme Court indi-
cated in Albemarie Paper Co. v. Moody,
422 U.S. 405, that a validation study
was “materially deficient’ because,
among other reasons, it failed to inves-
tigate fairness where it was not shown
to be unfeasible to do so. Moreover,
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the American Pgychological Associ-
ation Standards published in 1974 call
for the investigation of test fairness in
criterion-related studies wherever feas-
ible (pp. 43-44),

70. @, What should be done if & se-

lection procedure is unfafr for one or.

more groups in the relevant labor
market? e
A, The Guidelines discuss three op-
tions, Sce Section 14B(8)(d). First, the
selection instrument may be replaced
by another validated instrument
which is fair to all groups, Second, the
selection Instrument may be revised to
climinate the sources of unfairness.
For example, certain items may be
found to be the only ones which cause
the unfairness to a particular group,
and these items may be deleted or re-
placed by others. Finally, revisions

may be made in the method of use of -

the selection procedure to ensure that
the probability of being selected is
compatible with the probability of suc-
cessful job performance,

The Federal enforcement agencles
recognlze that there is serious debate
in the psychological profession on the
question of test fairness, and that in-
formation on that'concept is develop-
ing. Accordingly, the enforcement
agencies will consider developments in
this field in evaluating actions occa-
sioned by a finding of test unfairness,

71, Q. How is test unfairness related
to differential validity and to differen-
tial prediction?

A. Test unfairness refers to use of se-
lection procedures based on scores
when members of one group charac-
teristically obtain lower scores than
members of another group, and the
differences are not reflected in meas-
ures of job performance., See Sections
16V and 14B(8)(a), and Question 67.

Differential valldity and test unfair-
ness are conceptually distinet. Differ-
ential validity is defined as a situation
in which a given Instrument has sig-
nificantly different validity coeffi-
cients for different race, sex or ethnic
groups. Use of a test may be unfair to
some groups even when differential
validity is not found.

concept: for one definition of test un-
fairness, Differential prediction occurs
when the use of the same set of scores
systematically overpredicts or under-
predicts job performarncé for members
of one group as compared to members
of another group:

Other definitions of test unfairness
which do not relate to differential pre-
diction may, however, also be appro-
priately applied to employment deci-
slons. Thus these Guidelines are not
intended to choose between falrness
models as long as the model selected is
appropriate to the manner in which
the selection procedure i5 used,

© 172, Q. What options does a user have
if a criterion-related study is appropri-
ate bub is not feasible because there
are not enough persons in the job?

A, There are a number of options
the user should consider, depending
upon the particular facts and eircum-
stances; such as:

1. Change the procedure so aa\to
gﬂx}ninate adverse impact (see Section
2, Validate a procedure through
content validity strategy, if appropri-
ate (see Section 14C and Questions 54

and 74);

8. Use a selection procedure validat-

ed elsewhere in conformity with the

‘Guldelines (see Sections 7-8 and Ques-

tion 66);

4, Engage in a cooperative study
with other facilities or users (in coop-
eration ith such users either bilater-

~ally or thirough industry or trade asso-

ciations or governmental groups), or
participate in research studies con-
ducted by the state employment secu-
rity system, Where different locations
are combined, care is needed to insure
that the jobs studied are in fact the
same and that the study is adequate .

‘and in conformity with ths Guidelines

f}see Sections 8 and 14 and Question
5)
£. Combine essentially similar jobs

into a single study semple. See Section

14B(1).

o
B. CONTENT VALIDITY

73. Q. Must: a selection procedure
supported by content validity be an
actual “on the job” sample of work be-
haviors?

A. No. The Guidelines emphasize
the importance of a close approxima-

-tion between the content of the selec-

tion proceduré and the observable be-
haviors or products of the job, 5o as to
minimize the inferential leap between
performance on the selection proce-
dure and job performance. However,
the QGuidelines also permit justifica-
tion on the basis of content validity of
selection procedures measuring knowl-
edges, skills, or abilities which dare not
necessarily samples of work behaviors

Differential prediction is a central,{; if: (1) The knowledge, skill, or ability

being measured is operationally de-
fined in accord with Section 14C(4);
and (2) that knowledge, skill, or ability
is a prerequisite for critical or impor-
tant work behaviors. In addition users
may justify a reéquirement for train.
ing, or for experience obtained from
prior employment or volunteer work,
on the basis of content validity, even
though the prior training or experi-
ence does not duplicate the Job. See
Section 148(86).

74. Q. Is the use of a content yalidity
strategy appropriate for a procedure
measuring. skills or knowledges which
are taughl.] in training after initial em-
ployment?
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A. Usually not, The Guidelines state
(Séction 14C(1)) that content validity
" {s not appropriate where the selection
~ procedure involves knowledges, skills,
* or abilities whi¢h the ‘employee will be
- expected to learn ‘“on the job”. The
-phrase “on_the job” is intended to

apbly to training which occurs after .

hirlng, promotion or transfer. Howev-
er, if an ability, such as speaking and

understanding a language, takes a sub-,

~stantial length of time to learn, is re-
quired for successful job performance,
and is not taught to those initial hires
who possess it in advance, a test for
that ability may be supported on a
content validity basis.

78. Q. Can a measure of a tralt or
construct be validated on the basis of
content validlity?

A, No. Tralts or constructs are by
definitlon underlying characteristics
which are intangible and are not di-
rectly observable. They are therefore
not appropriqtg for the sampling ap-
proach of cont¢nt validity. Soinre selec-
tion. procedures, while labeled as con-
struct messures, may actually be sam-
ples of observable work behaviors.
Whatever thie label, if the operational
delinltions are in fact based upon ob-
servable work behaviors, a selection
procedure measuring those behaviors
mey be appropriately supported by &
content validity strategy, For example,
while a measure of the construct *de-
pendability” should not be supported
on the basis of content wvalidity,
promptness and regularity of attend-
ance in a prior work record are fre-
quently inquired into as a part of a se-
lection procedure, and such measures
may be supported on the basis of con~
tent validity.,

76. Q. May a test which measures
what the employee has learned in a
tralning program lie justified for use
in employment decislons on the basis
of content validity?

A, Yes. While the Guidelines (Sec-
tion 14C(1)) note that content validity
is not an appropriate strategy for
knowledges, skills or abilities which an
employee “will be expected to learn on
the job"} nothing in the Guidelines
suggests that a test supported by con-
tent validity 1s not appropriate for de-
termining what the employee has
learned on the job, or in a training
program, If the content of the test is
relevant to the job, it may be used for
emploeyment decisions such as reten-
tlon -or assignment. See Sectlon
14C(7),

7. Q. Is a task anilysis necessary to
support a selection procedure based on
content validity?

A, A description of all tasks is not re-

. quired by the Guidelines. However,
thHe job analysis should describe all im-
.- portant work behaviors and their rela-
tive importance and their level of aiffi-
culty. Sectlong 14C(2) and 16C(3), The
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job analysis’should fotus on observ-
able work behaviors and, to the extent
appropriate, observable work products,
and the tasks associated with the ims
portant observable work behaviors
and/or work products. The job analy-
sis should identify how the critical or
important work behaviors are used in
the job, and should support the con-
tent of the selection proceduve.

78, Q. What Is required to show the
content validity of n paper-and-pencil
test that is intended to approximate

-~ work behaviors?

A. Where a test is intended to repli-
cate a work behavior, content validity
is established by a demonstration of
the similarities between the test and
the job with respect to behaviors,
products, and the surrounding envi-
ronmental conditions. Sectiois 14B(4),

Paper-and-pencil tests which are in-
tended to replicate a work behavior
are most llkely to bae appropriate
where work behaviors are performed
in paper and pencil form (e.g., editing
and bookkeeping), Paper-and-pencil
tests of effectiveness in interpersonal
relations (e.g., sales or supervisionj, or
of physical activities (2.9, automobile
répalr) or abjlity to function properly
under danger (e, firefighters) gener-
ally are not close enough approxima-
tions of work behaviora ¢o show con-
tent valldity.

The sppropriateness of tests of job
knowledge, whether or not in pencii
and paper form, Is addressed in Ques-
tion 79,

79. Q. What Is required to show the
content validity of a test of a job
knowledge?

A. There must be & defined, well rec-
ognized body of Information, and
knowledge of the informatfon must be
brerequisite to performance of the re-
quired work behaviors, The work
behavior(s) to which each knowledge
is related should be identified on an
item by item basls. The test should
fairly sample the Information that is
actually used by the employee on the
job, so that the level of difficulty of
the test items should correspond to
the level of difficulty of the knowl-
edge as used In the work behavior, See
Section 14C(1) and (4).

80, Q. Under content validity, may a
selection procedure for entry into a
job be justified on the grounds that
the knowledges, skills or abilities
measured by the selection procedure
are prefequisites to successful per-
formance in a training program?

A. Yes, but only if the training mate-
rial and the training program closely
approximate the content and level of
difficulty of the job and if the knowl-
edges, skills or abilitles are not those
taught in the training program. ¥For
example, if tralning materials are ut a

- level of reading difficulty substantially

in excess of the reading difficulty of

P

.
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* materials used on the job, the Gulde-

lines would not permit justification on
-a content validity basls of a reading
test based on those training mnterlals
for entry into the job,

Under the Guidelines a training pro-
gram itself is a selection procedure if
passing It is a prerequisite to retentlon
or advancement. See Sectlon 2C and
14C(17). As such, the content of the
training program may only be justified
by the relationship between the proi.
gram and critical' or important behav-
iors of the job itself, or through a
demonstration of the relationship be-
tween measures of performarice In

*training and measures of job perform-
ance.

Under fhe example given above,
therefore, where the requirements in
the training materials exceed those on
the job, the tralning program itself
could not be validated on a content va-
Hdity basis if passing it is a basis for
retention or promotien,

C. CONSTRUCT VALIDITY

81. Q. In Section 5, “General Stand-
ards for Valldity Studies,” consttuct
validity is identified as no less accept-
able than criterion-related and con-
tent valldlty, However, the specific re-
quirements for construct validity, in
Section 14D, seem to limit the gen-
erallzability ¢f constroct validity to
the rules governing criterion.related
validity. Can this apparent inconsig-
tency be reconciled?

A, Yes. In view of the developing
nature of construct validation for em-
ployment selection procedures, the ap-
proach taken concerning the gen-
eralizabllity of construct validity (sec-
tion 14D) is Intended to b a cautious
one. However, construct validity may
be generalized in circumstences where
transportability of tests supported on
the basis of criterion-related validity
would not be appropriate. In establish-
ing transportabillty of criterion-relat-
ed validity, the jobs should have sub-
stantially the same major work behav-
fors, Section 7B(2). Construct validity,
on the other hand, allows for situa-
tions where only some of the impor-
tant work behaviors are the same,
Thus, well-established measures of the
construct which underlie particuiar
work behaviors and which have been
shown to be valid for some jobs may
be generalized to other jobs which
‘have some of the same work behaviors
buf which are different with respect to
other work behaviors. Section 14D(4),

As further research and professional
guldance on construdét validity In em-
ployment situations emerge, addition-
al extensions of construct validity for
employee selection may become gener-
ally accepted in the profession. The
agencies encourage further research
and professlonal guidance with respect

) .
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to the appropriate use of construct va-
lidity. R

V. RECORDS AND' DOCUMENTATION

82, Q. Do the Guidelines have sim:

plified recordkeeping for small ‘users
(employers who employ one hundred
or fewer employees and other users
not required to file EEO-1, et seq. re-
ports)?
. A, Yes, Ailthough small users are
fully covered by Federal equal employ-
meéni opportunity law, the Guidelines

have reduced their record-keeping.

burden, See option in Section 15A(1).
Thus, small users need not make ad-
verse impact determinations nor are
they required to keep applicant data
on & job-by-job basis, The agencies

also recognize that a small user may -

find that some or all validation strate-
gles are not feasible, See Question 64.
If a small user has reason to believe
that its selection procedures have ad-
verse impact and validation is not fea-
sible, it should consider other options.
See Sections TA and 8 and Questiohs
31, 36, 45, 66, and 72,
83: @. Is the requirement in the
- Guidelines that users maintain records
of the race, national origin, and sex of
emplicoyees and applicants constitution-
al?

A, Yes. Por example, the United
States Court of Appeals for the ¥irst
Circuit rejected a challenge on consti-
tutional and other grounds to the
Equal Employment Opportunity Com-
mission regulations requiring State
and local governmental units to fur-
nish information as to race, national
origin and sex of employees, United
States v. New Hampshire, 539 F. 2d 2797
(1st Cir. 1976), cert. denied, sub nom.
New Hampshire v. United Slates, 429
U.S. 1023. The Court held that the
recordkeeping and reporting. require-
ments promulgated under Title VII of
the Civil Rights Act of 1964, as amend-
ed, were reasonably necessary for the
Federal agency to determine whether
the state was in compliance with Title
VII and thus were authorized and con-
stitutional, The same legal principles
apply to recordkeeping with respect. to
applicants.

Under the Supremacy Clause of the
Constitution, -the Federal law requir-
ing maintenance of records identifying

race, sex and national origin overrides’

* any contrary provismn of ‘State law.
See Question 8,

‘The ' agencies recognize, however,

that such laws have been enacted to
prevent misuse of this information.

Thus, employers should take appropri-
. ate steps to ensure proper use of all
data. See Question #88.

84.'Q, Is the user obliged to keep rec-
ords which show whether its selection
processes have an adverse impact ‘on
race, sex, or-ethnic gx'oups"

RULES AND REGULATIONS
A. Yes. Under the Guidelines users

are obliged to maintain evidence indi-
-cating the impact which their selec-

tion; processes have on identifiable
rdace, sex or ethnic groups, Sections 4
A and B. If the selection process for a
job does have an adverse impact on
oné or more such groups, the user {s
expected to maintain records showing
the impact for the individual proce-
dures. Section 15A(2)."

85. Q. What are the recordkeeping
obligations of a user who cannot deter-
mine whether a selection process for a

_job’ has adverse impact because it

makes an insufficient number of selec-
tions for that job ina year?. -

A, In such circumstances the user
should collect,  maintain, and have
available information on the impact of
the selection process and the compo-
nent procedures until it can determine
that adverse impact does not exist for
the overall precess or until the job has
changed substantially.
15A(2)(c),

#6. Q. Should applicant and selection
information be maintained for race or
ethnic groups constituting less than
29, of the labor force and the appli-
cants?

A, Small employers and other small
users are not obliged to keep such rec-
ords. Section 15A<1). Employers with
more than 100 employees and other
users required to file BEO-1 el seq. re-
ports should mpintain records and
other information upon which ‘impact
determinations could he made, because
section 15A2 requires the maintenance
of such information for “any of the
groups for which records are called for
b‘g section 4B sbove.” See also, Section
4.

No wuser, 1egardless of size, is re-
quired to make adverse impact deter-
minations for race-or ethnic groups
constituting less than 29% of the labor
§orce and the applicants See Question

6

87. Q. Should information be main-
tained which identifies applicants and
persons selected both by sex and by
race or ethnic group?

A. Yes. Although the Federal agen-
cies have decided not to require com-
putations of adverse impact by sub-
groups (white males, black males,
white - females,
Question 1%), the Guidelines call for
record keeping which allows identifica~

‘tion of persons by sex, combined with

race or ethnic group, so as to permit
the ldentification of discriminatory
practices on any Such basis. Section 4A
and 4B,

88. Q. How should & user conect; data
on race, sex or ethnic classifications
for purposes  of determining - the
impact of selection procedures?

A. The Guldelines have not specified -

any particular procedure, and the en-
forcement agencies will accept differ-

FRNY

Section‘

black females—see.

ent procedures that capture the neces-
sary information. Where sapplications
are made\in person, a user may main-
taln a log or applicant flow chart
based ‘upon visual observation, identi-
fying the number of persons express-
ing an interest, by sex and by race or
national origin; may in some circum-
. stances rely upon personal knowledge
- of the user; or may rely upon self-iden-
tification. Where applications are not
made in person and the applicants are
not personally known to the employer,
self-identification may be appropriate,
Wherever a self-identification form is
used, the employer should advise the
applicant that identification by race,
sex -and national origin is sought, not
for -employment decisions, but for
record-keeping in compliance with
Federal Taw. Such self-identification
forms should be kept separately from
the application, and should not be a
basis for employment decisions; and
the applicants should be so advised.
See Section 48.

89, Q. What information should be
included in documenting & validity

study for purpeses of ‘these Guide- -

lines?

A, Generally, reports of validity
studies should contain all the informa-
tion necessary to permit an enforce-
mient agency to conclude whether a se-
Jection procedure has been validated.
Information ‘that is critical to this de-

termination is denoted in Section 15 of

the Guidelines by the word “(essen-
tial)”,

Any reports completed after Septem-
ber.25, 1978, (the effective date of the
Guidelines) which do not contain this
information will be considered incom-
plete by the agencies unless there is
good reason for not including the in-
formation. Users should therefore pre-
pate validation reports according to
the format of Section 15 of the Guide-
lines, and should carefully document
the reasons if any of the information
labeled “(essential)”’ is missing.

‘The major elements for all types of
validation studies include. the follow-
ing:

‘When and where the study was con-
ducted.

A description of the selection proce:
dure, how it is used, and the results by
race, seX, and ethnic group.

‘How the job was analyzed or re-
viewed and what information was ob-
tained from this job-analysis or review.

“The evidence ‘demonstrating that
‘the selection procedure is related to
the job. The mature of this evidence
varies, depending upon the strategy
used.

What alternative selection proce-
dures and -alternative methods of
using the selection procedure were
studied and the results of this study.

The name, address and telephone’

number -of a contact person who can

i
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provide further information about the
study,

The documentiation requirements
for each validation strategy are set
forth in detail in Section 16 B, C, D, B,
F, and G. Among ihe requirements for
;:twh validity stra .egy are theiollow-
ng:

1. Critenon-leelaped Validity

A description of the criterion meas-
ures of job perfom‘hance. how and why
they wete selected; and how they were
used to evaluate employees.

A description of! 'the sample used in
the study, how it Was selected, and the
?iztie of each race, sex, or ethnic group

- in it.

A description of fhe statistical meth.
ods used to determine whether scores
on the selection procedure are related
to scores on the criterion measures of

job performance, and the results of

these statistical calculations.

9. Content Validity

The content of the job, as identified
from the job analysés.

The content of the selection proce-
dure. ‘

The evidence demonstrating that
the content of the gelection procedure
i{s a representative sample of the con-
tent of the job.

3. Construct Validity

A definition of the construct and
how it relates to other constructs In
the psychological literature.

_ The evidence thal the selection pro-
cedure measures thi construct.
The evidence showing that the

measure of the construct is related to

|

work behaviors whlch lnvolve the ‘con-
gtruct.

90. Q. Although the records called
for under “Source Data”, Section
15B(11) and section 15D(11,ﬁ‘ are not
listed as “Essential”, the Guidelines
state that each user should maintain
such records, and have them available
upon request of a compliance agency.
Are these records necessary? Does the
absence of complete records preclude
the further use of research data com-
piled prior to the issuance of the
Guldelines?

A. The Guidelines require the main-
tenance of these records in some form
“as a necessary part of the study.”
Section 15A(3)(c). However, such rec-
ords need not be compiled or main-
tained in any specific format. The
term “Essential” as used in the Guide-
lines refers to information considered
essential to the valldity report, Section
15A(3Xb). The Source Data records
need not be Included with reports of
validation or other formal reports
until and unless they are specifically
retjuested by a compliance agency.
The absence of complete records does
not preclude use of research data
based on those records that are availa-
ble, Validation studles submitted to
comply with the requirements of the
Guidelines may be considered inad-
equate to the extent that important
data are missing or there is evidence
that the collected data are inaccurate,

[FR Doc. 79-6323 Filed 3-1-79; 8:45 am)




llllllll'llll’lllllll‘lﬂllllllllllllllllllll

would you
like o know

if any changes have been made in
certain titles of the CODE OF
FEDERAL REGULATIONS without
reading the Federal-Register every
day? If s0, you may wish to subscribe
to the LSA (List of CFR

Sections Affected), the ‘“Federal

‘ Register Index," or both,

LSA (List of GFR Sections Affected)
$10.00
per-year

. The LSA (List of CFR Sections
Affected) is designed to lead users of
the Code of Federal Regulationsto -
amendatory actions published in the
Federal Register, and is 1ssued
monthly 1n cumulative form. Entries
indicate the nature of the changes,

Federal Register Index $8,00
per year

Indexes ¢overing the
contents of the daily Federal Register are
issued monthly, quarterly, and annually.

Entries are carried primarily under the

names of the issuing agencies. Significant
\ \ subjects aré carried as cross-references.
oy, \ \ s A finding ald is included in each publication which lists
\ \ Federal Register page numbers with the date of publication
\\* N in the Federal Register.

\ > Note to FR Subscribers: FR Indexes and the

NN . - LSA (List of CFR Sectiops Affected) wili continue

N, . to be mailed free of charge to reguiar FR subscribers.

\ N O\

&

IIIIIlll}l\ﬁlhlllllllllllllll"‘lllIllIIIIIIIIIIIIIIIIIIIlllllllllllllllll

Mall order form to: .
Superintendent of Documents, U,S. Government Printing Office, Washington, D.C. 20402

Theyé is enclosed $ for subscription(s) to the publications checked be,o.w;

LSA (LIST OF CFR SECTIONS AFFECTED) ($10.00 a year domestic; $12.50 foreign)
FEDERAL REGISTER INDEX ($8.00 a year domastic; slo.OO'Iorelgn)

Name

Streat Address

CRy . State . Zip

#

Make check payable to the Superintendent of Doéuinenls

N .
RPN S NN RGNS TR VAR RN R RS R AR RSN RRG RN RN IRRRNRRITAANECRERAREROREIREORESAS

™









