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CHAPTER I

EXECUTIVE SUMMARY

During the 1960's, the notion that police officers do simply what
the law dictates was finally ca}led into question. The existence of
police discretion had been vaguely recognized for half a century, but not
until recently has its extent and significance been openly discussed, and
along with it, the issue of coping with discretion. In numerous articles,
books, and reports, commentators on the police and on administrative law
have written about administrative rulemaking and policy development as a
means of "structuring" police discretion.

From April 1975 to Augustvl978, the Boston University Center for
Criminal Justice, in conjunction with the Boston Police Department, studied
the process of police policymaking. The project explored how a police
agency might develop policies in accordance with its own needs and determine
‘the effectiveness of the policies and the process for developing them., This
is the final report on this effort.

The four major objectives of this study are described in the chapters
that follow:

(1) To develop guidelines in sensitive areas affecting both the

detective and the patrol function, including selective enforcement of

the criminal law.

(2) To assess and document the project's guideline development

process and to institutionalize policymaking within the Boston

Police Department.

(3) To develop, after an examination of policymaking in other agencies,

recommendations that could be applied nationwide.




(4) To evaluate the impact of criminal investigative guidelines in

structuring police discretinn in the Boston Police Department.

Summary of Proiject

This project was a collaborative effort in police policymaking; at the
outset of the praject,; Center ataff worked to form and strengthen ties
with the Boston Police Department. There were meetings with strategically
placed police personnel and with officers from a number of units. The
Department assembled a Task Force of sworn Department personnel to work with
staff members of the Center.

Three criminal investigative areas -- search warrants; motor vehicle
searches, and searches incident to arrest -- were selected for guideline
development in the first phase of the project. We began with legal and
soclal science research in each of these areas and with a series of in-service
Training Academy sessions with Task Force members and police officers so
as to acquaint ourselves with the police perspective., We videotaped hypo-
thetical but common situations encountered by police officers. In diécussion
sessions, officers responded to the videos and interpreted their respomses
in the three areas of guideline development. Field observations with officers,
some of whom had attended the in-service training sessions, further helped
staff attorneys develop guildelines that reflected police practice and were
responsive to Department needs. Sets of draft guidelines were submitted to
the Task Force for review and comment. Staff attorneys revised the guide-
lines and trained additional officers in a second series of in-service
training sessions that were followed by more field observations. Finally,
upon the approval of the Task Force and the Boston Police Commissioner, the

Department printed and issued these as advisory guidelines to all officers




in November 1976.

Following the distribution of the first set of guidelines, three
additional areas were selected for development of criminal investigative
guldelines: stop and frisk, eyewitness identification, and arrest. Center
staff worked closely with the Tactical Patrol Force, an active patrol unit,
in an effort to develop guldelines owu the decision to stop. By the same
process of discussion, observation and Task Force review that was used in
the first phase, the final set of guidelines was developed; it was issued by
the Department in April 1978. At this time, the Task Force made recommenda-
tions to the Commissioner on several related issues: changes in the content
of promotional examinations to encourage officers to study the material, and
convening of a conference to familiarize judges and prosecutors with. the
criminal Investigative guidelines.

All this was followed by an effort to evaluate the impact of the
criminal investigative guidelines on the conduct of detectives and
patrol officers. Center staff used court and police records, questionnaire
responses ko simulated videotaped street situations, field observationms,
and interviews with police officers to determine the effectiveness of the
guidelines in structuring the street activities of officers.

This Project also attempted to develop policies on the selective
enforcement of drug laws. With a second Task Force of officers from the
Drug Contxol Unit, Center staff developed a plan of drug enforcement
priorities. Staff prepared a report on the drug problem in Bnston based
on statistical data, and on interviews with police officers and drug treat-
ment personnel. The Boston Police Department sent to the drug units of
other police departments a questionnaire to determine their needs and

priorities in the area of drug enforcement. After legal and social science



research and discussion with Drug Unit members, Cente: staff wrote a draft

of a Drug Enforcement Priorities Plan. The Drug Unit Task Force reviewed

the plan and in December 1977 the Plan was presented by the Task Force to

the Police Commissioner for his consideration. The Plan has not been approv-
ed or implemented.

Lastly, to put the Boston experienée in a national perspective, the
Project attempted to determine the extent of policymaking in other police
agencies. Under the auspices of the Boston Police Department, a survey ques-
tionnaire was sent to police departments across the country and Center staff
visited three cities to obtain detailed information on existing policies
and practices.

These are our major findings:

POLICYMAKING IN THE BOSTON POLICE DEPARTMENT

We doubt that policymaking of the type to which this project gave prior-

ity =~ criminal investigative procedures -- is as important as commentators

have suggested. Emphasis instead should probably be given to guidelines on

police problemsolving and selective enforcement.

For some time, many commentators have suggested that administrative
rulemaking by police could structure the discretion of pclice officers
in ways that the exclusionary rule, court decisions, court rules, and
statutes cannot. Based upon our study, it is not at all clear that this
is so. Certainly policies and guidelines can serve as instructive materials
to help interested officers (1) learn what is considered to be 'good" or
"professional” police work; (2) understand the dictates of confusing court
decisions, statutes or court rules; and (3) learn what is or is not

permissible in areas in which the courts have not yet spoken.

There are few incentives for police personnel to learn about and apply

the Project's guidelines on criminal investigation. The best one that was

) ‘e X
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devised involved incorporating the materials into promotional and detective

examinations. In the long run, extensive use of the guidelines as part of

the recruit and in-service training process may hold forth some promise

of encouraging their use.

There are few positive incentives within any police agency for doing
"good police work." The fiscal constraints of the Department and the City
limit the use of monetary rewards. At the present time, promotions are
the usual way to reward officers for becoming familiar with material like
that contained in the guidelines. But the number of opportunities for
promotion sre limited. As a consequence, this incentive does not reach
all officers, and familiarity with the guidelines may.develop slowly unless
other incentives can be developed.

While the Boston Police Department has been receptive to the policies

formulated by the project, it is unlikely to continue to develop such

policies on its own, both because of resource limitations and because there

are no political demands to engage in policymaking and no political costs

in avoiding it. This is particularly true in such a sensitive area as

selective enforcement.

This is pot attributable to a lack of interest or support by Task
Force members or others in the Department. Rather, it stems first of all
from the Department's lack of needed resources to engage in this type of
policymaking.

While this project had the open support of the police commissioner
and his advisors in its early stages, the Department clearly lacked the
expertise to develop these legal guidelines on its own. The Department's
legal advisor, busy with other matters, particularly labor problems, had

virtually no time to spend with the Task Force.




An urban department like Boston does not have the capability to engage
on its own in ongoing and effective policymaking in significant areas of
law enforcement that require extensive research and planning. Rather it
has built-in constraints that inhibit institutionalization even of projects
(éuch as this one) that its administrators and many of its personnel
might define as successful. In such a context, it is much easier for the
pclice, as individuals and as an organization, to operate in more tradi-
tional ways, concerned merely with the narrower kinds of police productivity.
One way to introduce policymaking is to create/draw on political costs
and benefits to aid in the development of such policies, by the appeal either
of political actors (e.g., the Mayor or City Council) or of community groups.
There are no groups or organizations in Boston who generally make such an
appeal. This is particularly true for selective enforcement policies.

The absence of mechanisms for determining compliance with rules and

regulations increases the difficulty of monitoring the effectiveness of

any policy, guideline or rule developed.

The Boston Police Department's system of informal control provides
few mechanisms for determining or reviewing effectively and efficiently
the street activity of officers; Consequently, except in cases in which
violations are particularly serious, supervising officers have difficulty
knowing to what degree policies are actually being followed. While the
inclusion of guideline material om promotional examinations will provide
an indication of patrol officer familiarity with these policies, it cannot
tell supervisors whether officers actually apply them; and while institu-
tionalization of any policymaking process itself might improve organiza-
tional operations, it is clear that accurate knowledge of the application

of these policies would have to await the development of more effective
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systems of supervision.

The limited success of policymaking in the Boston Police Department

was heavily dependent on pnlice commissioners who supported and enthusias-

tically pursued the development of departmental policies and to the presence

of the external group that provided the legal expertise and direction that

the Task Force and the Boston Police Department generally lack.

The initiation and continuation of this project in the Boston Police
Department depended on Commigsioners di Grazia and Jordan, both of whom
supported its premises. A commissioner who was opposed or indifferent to
policymaking could have stopped this project at any point. 1In additionm,
the attitude of these two commissioners also conveyed t5 the Task Force,
as well as the patrol force generally, the importance that the policies would
have in departmental operations. It is clear, however, that the participa-
tion of the Boston University Center for Criminal Justice staff was critical
in providing informatijon, focusing discussions, aud giving direction to the
efforts of the two task forces that operated in the Department.

Current patrol priorities of the Boston Folice Department Command

suggest the criminal investigative guidelines may well be underutilized.

The current administration has continued the policy of the preceding
one of de-emphasizing the investigative function in favor of 'putting more
cars on the street." This has led to a computer-aided dispatch system,
and to the use of response time and zero-car availability as measures of
productivity. Because an officer may be questioned about a tardy response
time, he becomes more concerned with meeting this expectation and less
concerned about the substance and quality of his citizen encounter. The
low priority given to careful investigations means that a patrol officer
has little motivation for learning and using the criminal investigative

guidelines., Overtime for court appearances is paid and the nature and extent



of the reward is.unaffected by the quali%y of the case. Further, the process
of plea negotiation and limited scrutiny of police activities within most
lower criminal courts suggests that officers do not have to change the typi-~
cal ways in which they now "handle things."

Given the nature of community politics in Boston, community involve-

ment to develop policies is possible if policymaking is designed for the

separate communities that comprise the city.

Boston consists of a number of geographically and ethnically distinct
neighborhoods. The traditional organization and watchman-style features of
the BPD have been extremely useful in establishing good community relationms,
particularly in a city marked by diverse and often conflicﬁing groups.

A centralized policymaking process that sought to involve the various com-
munities might, in fact, create conflicts that the Boston style of policing
has for many years avoided. Community involvement in developing policing
policies is possible in Boston when conducted informally and is in ﬁeeping
with the demands and characteristics of specific neighborhoods.

The rank and file within the Boston Police Department should continue

to be involved in any future policymaking efforts. If possible, this

should even include direct involvement or support of the Boston Police

Patrolmen's Association.

During the existence of our project, we did not encounter much opposi-
tion from the Boston Police Patrolmen's Association. This was a significant
factor in the support for our efforts throughout the department.

Given the strong influence of the BPPA in the city council and in the
state legislature, this Association potentially could cause serious problems
for any attempt at police policymaking that raised issues with which it
fundamentally disagreed (e.g., police preductivity, work conditions or

overtime pay).

10



) OB B0 SN MM AN GR AW UGN AR GO B SR N MR B NS 3N e

THE EVALUATION OF CRIMINAL INVESTIGATIVE GUIDELINES

The limited use of the exclusionary rule in Boston courts suggests

that the rule does not effectively regulate police conduct. But we can

present no evidence that the criminal investigative procedures issued as

advisory guidelines in the Boston Police Department are an effective alter-

native to the exclusionary rule.

Administrative policymaking and criminal investigative procedures,
by themselves, are not an effective alternative to the exclusionary rule.
We have found no evidence that police administrative guidelines will ensure
greater compliance with proper standards of police practice than do consti-
tutional, legislative or judicial mandates. There are indications that of-
ficers interpret some guidelines so as to expand their authority. Guidelines
may have little or no impact without the application of related internal or
external incentives or sanctions. While it is possible as well as valuable
to involve police personnel at all levels in identifying problem areas and
in formulating appropriate guidelines or policies, this involvement will
not necessarily be more effective in regulating street conduct than policies
produced by other means.

It is possible to involve personnel of all ranksg in identifying both

the substantive areas in greatest need of policy development and in formu-

lating the policies themselves. But police personnel differ among them-

selves over what they consider permissible conduct, and the views of senior

officers may not coincide with the perceptions of line personnel. These

differences in perspective must be recognized and dealt with to develop

effective policies.

If guidelines on criminal investigation are developed with the active

involvement of a broad cross-section of department personnel, they are

11




likely to reflect directly and accurately the particularized problems and
needs of a given police agency and be acceptable to personnel with that
agency. Guidelines will then reflect the practical concerns and expertise
of the officers who will eventually use themn.

However, the Project found that perceptions of acceptable police
behavior vary according to officers' ranks. While the legal practices and
prucedures that the Criminal Investigative Task Force favored were sometimes
more restrictive than either case law or model rules require, results of
the evaluation suggest that line personnel favor less restrictive policies.
Future policymaking projects must regoncile the broad experience of super-
visory personnel with needs perceived by officers on the street.

A comparison of the number of search warrants obtained to the total

number of detectives available to gerve warrants indicates that the Boston

police do not use search warrants very extensively; nevertheless, this

department probably uses search warrants more, pevhaps to a significant

degree, than do other poiice departments.

The Boston police use search warrants mostly for vice and drug cases.
This is consistent with police practice in other large cities and has two
implicaticns. First, it is unlikely that the total number of search warrants
sought by its detective force can be increased much no matter how strong the
preference is for searches with warrants. Training is likely to affect
only vfficers who seek warrants infrequently. Second, when officers seek
warrants, they will likely seek them for cases involving drugs, alcohol,
or other violatiens of the vice laws. There is no reason to believe that
search warrants will be used much in non-vice cases. More sericus crimes
are not solved in ways that are compatible with the use of search warrants.

Search warrants cannot serve as a mechanism for monitoring conduct

12
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of police officers or increasing their accountability unless recordkeep-

ing in the district courts of the Boston Police Department improves.

The absence of a centralized system to record warrant activity and
the chaotic conditions of the search warrant files in some district courts
make moni;oring warrant activity difficult. Present reporting and filing
practices shield officers from internal review and public scrutiny unless
the officers' activities result in courtroom proceedings. Moreover, the
local district court system has not functioned as an adversarial system and
there is little reason to believe that judicial scrutiny of warrants will
play a more prominent role in increasing accountability.

The Department should direct training on procedures of obtaining

search warrants primarily at those detectives who have a record of low war-

rant use.

Data seem to indicate that training does not increase the warrant
output of detectives who have experience at obtaining some warrants.
Training does appear to improve the performance of officers who have not
obtained may warrants in the past. The Boston Police Department should
train those detectives who have had low warrant use and who are in assign-
ments that provide opportunities to use warrants.

Local judges should be informed of criminal investigative guidelines

by the Boston Police Department.

Information from the court system indicates that individual judges
vary greatly in their willingness to suppress evidence. These individual
differences may increase the cynicism among police officers toward the
courts and may contribute to their sporadic use of the guidelines. Officers
are more likely to accept and use criminal investigative guidelines if
judges review police conduct in accordance with uniform standards. The Bos-

ton Police Department's criminal investigative procedures may improve the

13



performance of district and Superior Court judges by providing a common writ-—
ten standard for such review.

It is possible to measure quantitatively the ability of police policies

to change behavior or structure discretion. It is not possible to conduct

such an evaluation easily, inexpensively or informally.

The Project's evaluation encountered difficulties. Project work
Indicated that evaluations utilizing control and experimental groups are
difficult to administer in police departments. Given the importance of
measuring the impact of policies in structuring discretion, the development
of research strategies more flexible than the traditional experimental or
quasi-experimental designs is needed. However, there appeérs to be no alter-
native to observing the police in action. These obsarvations are time-con-
suming, costly and a burden to the officers who are observed, but théy are
essential., It is inconceivable that field observations would not be integral

to any new research techniques developed.

NATIONAL DEVELOPMENTS IN POLICE POLICYMAKING

Despite over 10 years of discussion on the advantages of police agencies

engaging in policymaking to structure the discretion of their officers, very

few police departments report having developed written policies for this

purpose.

OQur survey results indicate that police departments still appear much
more willing to provide written policies on the technical and narrowly legal
aspects of police work than policies on order maintenance or selective en-
forcement. It may be that the nature of police work in a democratic society
is inherently so controversial that the police find it politically difficult

to develop the latter types of written policies.

14




Police policymaking, as described in the literature, was not a pri-

mary concern in the departments we visited.

The policymaking literature focuses on administrative rulemaking
as a method of standardizing police behavior and aiding police-citizen
interaction. Yet in two of the departments visited, police personnel did
not mention these issues at all. Rather, the primary concern in both depart-
ments was the relationship of the department to city government.

The potential for police policymaking appears to be a function of the

size of the community in which the department is located.

Survey responses indicate that departments in small cities do not
have the internal capabilities, and often not even the external contacts,
to engage in policymaking. Consequently, they do not develop written policies
as frequently as other departments. When they do develop policies, they of-
ten rely on officials in the criminal justice system, such as a district or
county attorney, who is in regular contact with the department.

Baged on our survey results, it appears that most efforts to develop
written policies and upgrade police practices appear to have taken place
in middle-size communities. This may be due to the fact that departments
in such communities have neither the constraints found in smaller communities
nor thogse found in much larger cities. The departments that have such
written policies are located in relatively homogeneous and economically sound
communities, which often demand professional government services of all
sorts. Furthermore, the departments themselves are large enough to sup-
port a staff capable of developing written policies, but not large enough to
generate any considerab%e internal opposition to such policies.

The political context of a police department has a significant impact

on police policies and operations, although it is rarely mentioned in the

policymaking literature.

15



The results of our study suggest that the ability of a police depart-

ment to engage in policymaking is influenced by (1) the composition of

the community in which it is located; (2) the power and status of the depart-

ment relative to the city government; and (3) the fiscal constraints under
which it and the city must operate.

Those engaged in future attempts at police policymaking must recog-
nize that these are not minor external variables that must be taken into
account merely to "fine-tune" policy efforts. Rather, these factors have
a decigive impact on police policies and operations and the latter cannot be
understood or altered without an analysis of these factors,

Despite much emphasis in the literature on the need for police agencies

to adopt modern management ;achniques, most departments do noi report using

participatory management schemes or devices such as positive incentives to

encourage compliance with written policies.

Direction of policymaking by a designated committee of sworn officers
or by patrol officers is virtually non-existent, and even the participation
of these groups in policymaking is limited., Smaller cities are more likely
to utilize rank and file officers in policy formation, probably because
these small departments have less internal specialization. In addition,
several departments explicitly rejected the use of positive incentives.
While our project did not explore the basis fecr such opposition, this atti-
tude is a major obstacle to moderuising police management in the direction
suggested by the police policymaking literature.

A strong impression left by our survey material and information we

gathered in follow-up letters is that a major need of police departments

is mechanisms for knowing and reviewing what officers are doing.

While most departments claim to have a structure of supervisory evalua-

tion as an "incentive'" for officers to familiarize themselves with written

16




policies, what this specifically involves is unclear. Few departments re-
ported any mechanism to determine compliance with their policies or any at-
tempt to discipline or commend officers with regard to these polcies.

The leadership style of the police executive is important in promoting

policymaking and in defusing opposition.

In one city we visitied, the police chief was quite adept at assessing
and utilizing for his own purposes the interests of community groups, the
media, city government, and officers in the department. As a result of these
skills, he was able to pursue managerial innovations that increased the status
of the department and his own status within the department, within city
government and even nationally.

In another site visit city, the police chief tried to exert strong lead-
ership, but he often did so in a way that aroused the opposition of the
police union and even at times the public. The promotion of many of his
policies was probably hampered by his lack of skill in exploiting the poli-
tical context of his department. The same .appears to be true of Police Com-
missioner di Grazia's work in Boston. While di Grazia promoted several
managerial innovations, he often aroused the opposition of rank and file and

superior officers by his style of leadexship.

17




[This page left intentionally blank]

18

l-—--“-'---u--




o

PART IT
POLICE POLICYMAKING AND DISCRETION:

A SURVEY OF THE LITERATURE

19




CHAPTER II

POLICE POLICYMAKING AND DISCRETION:
A SURVEY OF THE LITERATURE

Introduction

The Boston University Center for Criminal Justice and the Bouston
Police Department engaged in a project to structure discretion in
criminal investigations and drug enforcement. One of the major tasks was
to understand the nature of the problem by drawing on the accumulated
knowledge of other efforts and past writings in this field of knowledge.

Proposals that police departments act as administrative agencies
to control the discretionary decision-making of their line sfficers have
been put forth in recent years. The concern over police discretion arose
initially as a part of the effort to define the role and function of the
police in modern America. The early discussions generally argued that
the concept of police as ministerial officers was imaccurate, that
actually the police make extraordinarily difficult decisions about law
and social policy, and that they are ill-equipped to do so. Once the
scope of discretionary power was recognized, it became possible to
consider the idea that police organizations themselves can exercise
control over decision-making by theilr officers. Encouraged by the
President's Crime Commission, by scholars and by the courts, some
police dciartments attempted to develop and implement rules to structure
and control discretion. The entire process has stretched over twenty

years.
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In this chapter, we will examine the major developments in the
literature during that period and describe attempts to define and control

abuges of discretion.

The Recognition of Police Discretion

An early and important effort to examine the role that police play
in the criminal justice system was the American Bar Foundation's project
(1957), which began in 1953, to find out what actually occurred in the
administration of criminal justice. Data on the operation of the police
and the courts were collected through field studies in several cities.
Since much of the information concerned police practices-~this being the
least known and understood aspect of criminal justice administration--
a number of articles appeared after 1960 examining various problems
arising from police practices. One of the major issues discussed was that
of police discretion. Prior to that time, the belief was that police
officers exercised no discretion (Hall, 1960). The perception of their
job, as others saw it, was to do what the law dictated. 1If they observed
an offense, they made an arrest. If the law gave no guidance on a
situation they confronted, they were not to get involved in that situation.
No one believed that police officers make choices or that the quality
of police performance is heavily dependent on the skills, understanding,

intuitions, and even the caprice of individual officers and departments.

Early Discussions of the Problem of Police Discretiom: 1960 to the
President's Crime Commission

The early articles on police discretion were written in response

‘to the American Bar Foundation study's identification of police practices.
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They paid little attention to what would be the focus later, after the
extent of discretionary power was accepted: namely, police policymaking
and the policymaking process. The articles in the first half of the
decade asked such questions as: What is 'discretion'? What are the
nature and sources of discretionary police practices? Can discretion
be justified in the existing system of criminal justice? What dangers
and problems are raised by the exisfence of police discretion? Can
discretion by controlled or eliminated, and if so, how?

Some authors took the position that the existence of police discre-
tion1 in selectively not enforcing statutes was an arBitrary power,
contrary to the rule of law (J. Goldstein, 1960; Remington and Rosenblum,
1960). These authors argued that the police's choosing which individuals
to subject to arrest was not a proper exercise of their authority,
since it undercut the legislature's power to decide what conduct was
to be treated as criminal. Three such choices were identified in the
article by J. Goldstein (1960): the lack of enforcement against drug
informants; the lack of enforcement in assault cases when the victim
refuses to sign a complaint; and the decision to harass rather than
arrest in gambling cases. Goldstein's thesis was that the decision
whether to arrest was being made by officers at the lowest level of the
police organization, and that decisions not to invoke the criminal
process were not subject to administrative, judicial, legislative, or
community review. He wrote:

Police decisions not to invoke the criminal process largely

determing the outer limits of law enforcement...These police
decisions, unlike their decisions to invoke the law, are

1. Notes and references for this chapter begin on page 56 .
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generally of extremely low visibility and consequently are

seldom the subject of review. Yet an opportunity for review

and appraisal of nonenforcement decisions is essential to the

functioning of the rule of law in our system of criminal justice.

(J. Goldstein, 1960:543).

Other commentators took a broader approach to the position that
discretion could have in the administration of criminal justice. Breitel
(1960:428, 430-31) stated this position clearly:

The objection to discretion stems from a confusion, that the

administration of criminal justice is only partially and slightly

a field of law . . . . crime control, in at least some of its phases

inevitably requires that discretion be exercised . . . . The

discretion here justified is that which may ameliorate or avoid

the effective application of the literal criminal rule . . . . dis-

cretion functions to provide the selectivity needed in criminal

law enforcement,

Breitel (1960) and others who supported this general concept of discretion
(Radish, 1962; LaFave, 1962; H. Goldstein, 1963), were not as concerned

with specific police practices as was J. Goldstein (1960). They probed

the causes of police discretionary practices but felt that, in principle,
discretion was an essential part of police work. These early articles
suggested that 1) the police must interpret legislative intent, which

is frequently ambiguous, 2) the police must deal with individual cases

on an individual basis, and 3) lack of adequate resources make it impossible
to enforce all statutes fully.

1. Interpreting legislative intent. Criminal laws are broad,

2
general proscriptions of activity. While they are commonly viewed
as mandates to be enforced by the police, some argue that there are
many situations in which full enforcement of the law may be undesirable.
For example, a friendly poker game may violate a law against gambling,
but the public interest might not be served by arrest of the participants.

Essentially, from this perspective, police discretion is the result.

A violation of the law may be accidental, or so minimal that the officer
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may choose not to make an arrest. Other factors such as age, status,
or an individual's potential use as an informant may also result in

a non-arrest decision. The police are acting as "sub-legislators'
(Abernathy, 1962), and they may believe that the lzw or the public
interest do not require an arrest in every situation. By exercising
discretionary authority, the police are, according to this view, being
consistent with the true intent of the law.

2. Dealing with individual cases. A closely related concept,
suggested by Breitel (1960), is that the goal of the criminal justice
system is "individualized justice."4 Discretionary decisions must
be made by the police because the facts in each case are not known
in advance. The decision to arrest, therefore, may not be the best
alternative available in all cases. For example, when an officer stops
a car for violating the speed limit and it appears that the offense was
"inadvertent,'" the driver may only be given a warning. Similarly,
in the social gambling situation, mere arrest may destroy reputation,
cause loss of a job, or visit grave injury upon a family. The police
must in each case balance the effects on the individual with the goals
of the system.

J. Goldstein and H. Goldstein (1960) agreed with the goal of
individualized justice, but argued that it should result from equal
application of standard criteria and not from the exercise of discretion.

3. Lack of adequate resources. A reason for the existence of
police discretion was also found in the lack of adequate resources
available to the police, with several authors suggesting that, because

the police, with limited resources, cannot fully enforce every law,
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they must set priorities in enforcement and deploy their resources in
accordance with these priorities (Breitel, 1960; J. Goldstein, 1960;
H. Goldstein, 1967b; LaFave, 1962).5

After arrest, an officer must spend time both in the police station

for bogking and to write a report, and eventually in court to testify.

It was argued that, in trying to create a balance among law enforcement, order

maintenance, and the public's desires and needs, the police have to give
some criminal activities lower priority than others. Social gambling
activities might be investigated, but arrests would probably not be made
if the police were concentfating their efforts on gambling associated with
organized crime.

Whatever an author's position on the advisability of police discretion
in the criminal justice system, each expressed concern about the potential
for abuse from uncontrolled discretion. The most commonly cited source of
abuse was the fact that discretionary arrest decisions were made by line
officers and were based solely upon their personal judgments (J. Goldstein,
1960). Personal prejudice could result in arbitrary law enforcement
(Abernathy, 1962), and the arrest power could be used to harass individuals
(Kadish, 1962). The lack of principles that might guide the officer's
exercise of selective enforcement power (Remington and Rosenblum, 1960)
was also seen as a contributing factor.

Abuses agéinst legal due process and equal protection were discussed
by some commentators (Breitel, 1960; Abernathy, 1962). Policies of
harassment or of differential enforcement practices against blacks
(J. Goldstein, 1960; Remington and Rosenblum, 1960; H. Goldstein, 1967a)

or other groups (LaFave, 1965) might violate the equal protection
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guarantees of the Constitution. Abritrary decision-making without
appropriate review of control mechanisms ensured that due process
violations would never be brought to light (Remington and Rosenblum,
1960). Furthermore, none of the parties involved in such a situation
would have any incentive to make it visible.

After identifying the potential abuses of discretionary power,
the authors sought to find the best means consistent with their position

to control or eliminate discretion.

Proposed Methods for Dealing with Police Discretiom: 1960-1967

There was little agreement among these early authors as to the best
solution to the problems created by police discretion. Although many
writers had traced the existence of police discretion to the characteristics
of written legislation, only a few proposed that discretion might be
addressed through better drafting or definition of legislation. J. Goldstein's
position (1960, 586) was:

The ultimate answer is that the police should not be delegated

discretion not to invoke the criminal law. Legislatures, therefore,

ought to reconsider what discretion, if any, the police must or should
have in invoking the criminal process, and what devices, if any,

should be designed to increase visibility and hence reviewability

of these police decisions.

Breitel (1960), Remington and Rosenblum (1960), and LaFave (1962) all
proposed a redrafting of criminal codes, to reflect more adequately

"the ideals of the community" (Remington and Rosenblum, 1960), "within
the bounds of full enforcement'" (J. Goldstein, 1960). Generally, however,
there was a belief that a clarification of legislative intent could not

entirely eliminate the practice. A law that dealt with every situation

that might conceivably arise would be too bulky and unworkable (LaFave, 1965).
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The legislature is simply not equipped to promulgate laws in
such detail, and recourse to it for redrafting existing criminal
codes would be a long and tedious process (Kadish, 1962). And, regardless
of legislative action, the police would still have to make decisions as
to whether observed conduct constituted a violation of the criminal law
and so justified arrest.

Several alternatives were suggested to control the identified
abuses that result from police discretion. One answer was to create
external administrative checks on police operations. Joseph Goldstein
(1960) argued that legislatures should establish "Police Appraisal and

' staffed by top state criminal justice officials, to assist

Review Boards,'
in reappraising the basic objectives of criminal law and in identifying
obsnlete laws. Such a board would

Review, appraise and make recommendations concerning municipal

police nonenforcement policies as well as follow-up and review

the consequences of implemented proposals (J. Goldstein, 1960:589).

While Abernathy (1962) attacked Joseph Goldstein's suggestion of a
formal review board, he agreed that elected officials should determine
enforcement practices. Abernathy also felt that public opinion should
be involved in enforcement decisions, along with the pressure of court
sanctions. And Kadish (1962) suggested the development of '"structures
and arrangements' to minimize abusive judgments.

Breitel (1960) argued for state-wide centralized administration,
checks and balances, and shared controls to help direct discretion.
Remington and Rosenblum (1960), who had been involved in the American
Bar Foundation project, favored institutional methods devised by the

legislature, the judiciary and law enforcement agencies that would

create a body of principles, and review police activities to make
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discretion visible and to guard against abuse. RKadish (1962), however,
did not feel that shared controls, or legislative and administrative
formulations, would work.7

Another theme was the development of features of professionalism
to guard against abuses of discretion. Various writers suggested an
emphasis on selection and training, merit (Breitel, 1960), development

of a departmental reputation for fairness (Abernathy, 1962); police

evaluation of their own policies, mutual trust and understanding (Remington,

1965); and the use of discretion based on professional competence
(H. Goldstein, 1963). |

For the most part, however, the articles focused on controls
external to the police organization. Legislative or public control,
or judicial supervision through the exclusionary rule (Berger, 1974),
was seen as necessary to deal with the abuses of police authority and
purpose., The problems as identifed by these authors could not be
solved by internal means. the solutions they suggested did not involve
the police in the control process, apart from increased professionalism
and better police administration.

The American Law Institute (1966) attempted to draft a Model Code
of Pre-Arraigument Procedure for future legislative adoption. The Code
was intended to cover most of the activities of the police during the
investigation and arrest stages of criminal law enforcement. The goal
of the drafters of this Code was

to secure a higher level of compliance with legal rules among law

enforcement officers. We have proceeded on the premise that laying

down clear rules will in itself encourage the police to become

increasingly concerned with protection of the rights of individuals
under their control. (American Law Institute, 1966:xix ),
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The Model Code focused on constitutional standards of police behavior.
If police officers acted within the limits provided by the Code, there
would be no need for creation of rules by the judiciary. The Code was not
developed as a complete and uniform set of standards, the drafters intended
that each police department adapt it to its own jurisdiction by writing
regulations. The Code provided for a delegation of this authority to
the chief law enforcement officer of the state. The complexity of the
police function was not treated in any detail by the drafters of the Model
Code; instead, the intention was that the regulations would instruct
officers in detail on the handling of suspected and arrested persons.

They did recognize that

the police must necessarily operate with a considerable degree of

discretion; and the reporters believe that an integral part of the

task of legislation is to design provisions which will not only

serve to detect and deter violations, but will also have the effect

of encouraging officers to work toward higher standards themselves

. « « (American Law Institute, 1966:xx)

It was quite clear from the Code that this could not happen without

legislative authority,

Summary of Discussion on Police Discretion, 1960~1967

The materizl on police discretionary activies justifiably focused
on the most dangerous and least visible sources of abuse--the arrest
power. There was basic agreement on the causes of and need for some sort
of police discretion, and solutions which would reduce the prospects of
unfettered police power. The primary thrust of these articles and studies
appeared to be that discretion was inherent in the police function, and
many of the proposals attempted to add external controls to limit police

abuse of discretionary power. The articles concluded, however, without
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a consideration of the effectiveness of their proposed changes, and the
resulting impact on the police, The drafters of the American Law
Institute Model Code, for example, recognized that legislative revisions
could not limit discretion unless the police had thke incentive to change
as well. The viewpoint of the police was scarcely tiouched upon by

the commentators, and thus the most valuablie source of information

was not included in the authers' proposals. Finally, there had not

been much discussion of the full range of areas where discretion was
exercised by the police (with the exception of LaFave, 1962). This,

however, was considered in later writings.

Police Discretion after 1967: Internal Controls

Most of the articles before 1967 had focused on discretion as it
affected the existing legal structure of the criminal justice system and
had offered a variety of techniques for dealing with police discretion,
usually in very vague or poorly developed terms. Few had considered
police organizations themselves as appropriate sources of control for
discretionary activities. Only Breitel (1960) had proposed specific
internal administrative mechanisms to check police discretion. He had
urged increased supervision of officers, internal review, and the
imposition of sanctions. In 1967, a series of articles sharply focused
discussion of "solutions'" to police discretion around internal

administrative changes--more specifically, police policymaking.

Two figures that played key roles in this shifting digcussion ¢f police

discretion were Herman Goldstein and Frank Remington. Both had been

involved in the American Bar Association on Standards Relating to the
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Urban Police Function, and were also responsible for the materials in the

Task Force Report: The Police (1967) of the President's Commission

on Law Enforcement and Administration of Justice (the "Crime Commission').
They focused on police performance within the criminal justice system,
and on the necessity for the exercise of discretion.8

H. Gouldstein (1963 )} began with the proposition that police officers
are not automatons, but reasonable men whose judgment is essential to
effective law enforcement. The police should not be on the defensive
with regard to the existence of discretion, he argued, but should act
to structure and control its exercise. He later wrote:

There is an obvious need for some procedure by which an individual

police officer can be provided with more detailed guidance to help

him decide upon the action he ought to take in dealing with the

wide range of situations which he confronts and in exercising

the broad authority with which he is invested (H. Goldstein,

1967b:1128)°

H. Goldstein (1967b) urged the police to formulate policies consistent
with legislative intent and with review by courts and the legislature,
and to initiate review and control of officers' activities to increase
internal discipline (1967b). He offered the following benefits as
justification for police formulation of polices (H. Goldstein, 1967b):

1. The maintenance of administrative flexibility.

2. A sound basis for the exercise of discretion.

3.  Acknowledgement of the "risk factor' involved in policing.

4, A way to utilize police experience.

5. More effective administrative control over police behavior.

6. The improvement of recruit and in-service training programs.

7. A basis for professionalization of the police.
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8. A method for involving the police in the improvement of
the system of which they are a part.

There were many problems that would arise when the police began
to engage in policymaking. The 'primary requisite" of a system of
policymaking would be a "stronger commitment on the part of police
administrators to [the] goal of control of police conduct (H. Goldstein
1967a:171). Conflicting demands on the police executive, to
maintain efficiency and motivation while punishing misconduct and
exposing abuses, may make it hard to elicit conformity with established
standards of conduct. H. Goldstein (1967a) was also concerned
that external methods of éontrol——civil actions, judicial review,
or civilian review boards--would not be able to address the problems
of conformity, and primary reliance would therefore continue to be
placed upon internal systems of discipline. But the task of exposing
and reviewing enforcement policies and practices c2ould be adequately
carried on only from outside a police department.

Many of these themes were repeated by Parnas (1967), a student of

Herman Goldstein's, but the Task Force Report:Police by the Pres-

ident's Crime Commission made police policymaking more visible.l0 The
President's Commission (1967) urged systematic, pro-active administrative
policymaking, with participation by prosecutors, the legislatures and

the courts. In its detailed examination and review of the police

function, the Task Force Report suggested several arguments to support

police policymaking. Successful judiecial involvement with detailed
law enforcement practices would depend on the courts' willingness to

assume responsibility for review. The Task Force Report claimed

that in practice the courts do not exercise the degree of scrutiny
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necessary to engage in this task, or to become Involved in policymaking,

Experience has shown that legislatures can never deal in detail with

the wide variety of possible social policies, Furthermore, the Report

suggested that police departments are also in the best position to

re-evaluate and revise promulgated policies when they become inadequate.
Kenneth Culp Davis (1969) pursued a similar theme, urging the

clarification of rules and rsgulations, the development of '"open plans

and policy statements,'" and reliance on precedents. Davis has consistently

held that there is no legal objection to the police's engaging in rule~

making.

In both books (Discretionary Justice, 1969; Police Discretionm,

1975) and articles (1974), Davis has consistently sought to convince the
public and the legislatures not only that police departments are administra-
tive agencies and therefore able to engage in rulemaking, but that police
rulemaking is legally permissible without legislative delegation of power.

Discretionary Justice (1969) compares police functions with the functions

of federal administrative agencies. Policymaking, such as that engaged in
by administrative agencies, should be adopted by the police agency to
reduce unnecessary discretionary power. Davis believes that the function

of the police is to promote equal justice, Discretionary Justice (1969),

however, was not a response to specific abuses of police power. Rather,
it provided an impetus for further discussion of the case for administrative

policymaking by law enforcement agencies.ll
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In Police Discretion, Davis (1975) justified rulemaking with

this argument: in this century the lines between the three branches

of government have become somewhat blurred and administrative agencies
do have some responsibility for important polivy decisions, especially
in economic regulation. The Supreme Court has upheld the power of
administrative agencies to make certain types of pélicy decisions.

Davis argues that present-day police departments resemble administrative
agencies. Law enforcement, he claims, requires the ability to make
decisions constantly without the continuous supervision of the
legislature, in much the same way as does economic regulation. 1In
addition, Davis (1975) and others maintain that police departments

have expertise in the area of day-to-day enforcement that legislatures

simply do not have. Resembling administrative agencies as they supposedly

do, police departments should likewise be able to make rules and

priorities which facilitate their function (Davis, 1969:222).

Policymaking Ls normally a legislative activity. If an administrative '

agency is to engage in policymaking, a statute is usually required to
delegate this power to the agency. But, when power has not been
explicitly delegated, can an agency still engage in rulemaking? Davis
(1975:63) believes that the police are permitted to issue "interpretive"
rules without specific legislative authorization: "any officer who

has discretionary power necessarily also has the power to state publicly
the manner in which he will exercise it, and any such public statement
can be adopted through a rulemaking procedure . . . ." Police
administrators have the authority to establish by ordexr the manner in

which officers are to perform their duties. Logically, because those
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duties involve discretion, the order could also structure how it is exercised.

Such rulemaking, the argument concludes, would not involve the delegation

of power, and would be legal.12

Among the benefits Daivs foresaw from administrative policymaking

were two; that input from top-ranking, experienced officers, from specialists

in various fields and from the public would improve the quality of law
enforcement in a community; and that careful consideration of policy
questions could eliminate unfairness and injustice resulting from incon-
sistent practices and improper criteria (Davis, 1975:113-120). All that

was required was a method of developing those policies.

Further Developments and the Discussion of Process: 1970's

The writers considered here presented, for the most part, variations
on the themes developed by H. Goldstein (1963; 1967a; 1967b) and Davis
(1569; 1975). One issue they began to address was the process by which
policies on discretion should be formulated, and in particular what
groups should be involved in the process of policymaking. Caplan (1971)
argued for police rulemaking "based on street situations' and with
"public scrutiny," while Igleburger and Schubert (1972) favored police-
citizen task forces on policy but with police administrators shaping
the final policies with appropriate judicial and administrative scrutiny.
McGowan (1972) also thought that the police should develop their owm
rules, with the help of lawyers, and that the police zlone should
enforce those internal policies, with court review "in the last

instance,"

all this increasing the visibility of actions and promoting
discipline and public scrutiny. Schiller (1972) argued for an "enforcement

board" headed by the police chief to formulate and implement policies,
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not necessarily with civilian input. Keller (1976) urged policymaking
by a standing committee and explicitly rejected public announcement
of the process or the policies.

A few writers have actively developed the theme of external
control cof police discretion, in ways often implicitly critical of
proposals for internal police policymaking. Hahn (1971) pointed
out that the strong personal cohesion that exists among police officers
would be a major obstacle to the imposition of effective restrictions
on police conduct and discretion. The professionalization of police
departments and the centralization of authority would undermine the
professional stature of individual police officers and would result in
opposition te administratively promulgated policies restricting their
personal discretion. Hahn warned that, because an officer's behavior
is usually based on that of fellow officers rather than on department
rules, department superiors are relatively ineffective agents for curbing
police discretion., There is thus a need for external involvement in
the policymaking process, to ensure that incidents of abuse are being
properly identified and controlled.

Berger (1971) stressed the need to control the police as an institution,

rather than to contral the police as individuals. He emphasized policy-
making by elected officials, neighborhood groups, civilian police
coumissioners, and state and federal agencies, supplemented by a more
extensive incident-reporting system. Berger thought this could be done
despite the possible resistance of civil service and police labor uniens.

Flynn (1974), examining police in Wisconsin, discussed the fact that

municipal officials have failed to exercise supervision over the police. He

pointed out that mayors and city councils often deny their power over the police,
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probably because of the political ramifications of the exercise of this

power. Flynn (1974) continually cites the importance of public (i,e.,
external) review of police‘poiicies, pointing out that if they are solely
a matter of operational command decisions, new chiefs could easily reverse
the policies of their predecessors. He argues that

Police agencies must have clearly delineated powers, outlining which

political influences are legitimate and which are illegitimate. In

addition, effective grieveance procedures for police and public must

be developed. (Flynn, 1974:1165)

The Contemporary Studies Project, (1973) while generally supporting
the views of Davis and the analogy of the police as an administrative
agency, presented suggestions whichwere both much more detailed and more
closely based on actual police practices than those of any of the other
writers. This project was based on an empirical study of police ,
operations in three Iowa cities. It cited several obstacles to police
policymaking: the absence of delegated authority, the lack of useful
records of police practices, and the absence of effective internal
sanctions.l3

The Contemporary Studies Project argued that the "obvious first step"
in cpntrolling discretion was "to make an officer‘s action known to someone
other than himself" by instituting the systematic recording of each
situation an officer encounters. The records could be used as indicators
of performance in considering officers for promotion, thereby increasing
the likelihood of compliance.

Based on these records, the Project argued, a rulemaking body could
formulate rules for police operation. However, it disagreed with many of
the suggestions for rulemaking bodies made by other commentators. It

claimed that state legislatures would draw overlybroad rules and be too

"political; that local governments would also be too "political" and

38




would create inconsistencies among jurisdictions; and that police agencies
would not have enough resources to do the job and would probably develop
self-gserving rules. Instead of all these, the Project proposed the State
Crime Commission as the rulemaking body, the commission being somewhat re-
moved from politics, aware of police responses, and able to insure state~
wide consistency. The Project further argued that all interested parties
;hould participate so that the policies won't '"reflect the interest and
desires of the group devising them.'" (Contemporary Studies Project, 1973:965)
Thus, while starting fromDavis' (19693;1975) perspective, the Project ex~
plicitly rejected the concept of internal policymaking by the police them~
selves.1

Another strong advocate of police policymaking was the American Bar
Associlation's Project on Standards for Criminal Justice. In its report of

Standards Relating to the Urban Police Function (1973; hereafter UPF), it

examined the police's role and objectives, and recommended standards for
improvement in the quality of police service, Many of the principals
involved in this project, which began in 1969 and was approved by the
American Bar Association in 1973, had also been involved with the
American Bar Foundation Survey and/er the President's Crime Commissiorn,
The»Project thus drew upon the accumulated past efforts of the

President's Crime Commission, the American Law Institute Model Code of

Pre~Arrvaignment Procedures., and the American Bar Foundation Survey

of the Administration of Criminal Justice, One of the more important

sectiong called for recognition and adoption of police administrative
policymaking.

The‘ﬁzg emphasized strongly the full range of areas in which the
police make discretionary decisions. Police must choose among varilous
methods available to them not only in selective enforcement of laws,

but also in investigative practices and other non-arrest areas,
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Administrative rulemaking, the report urged, 4is a most approp;iate device
to systematize this decisionmaking (American Bar Association, 1973: 131).
Rulemaking and policymaking would have the effect of making discretionary
issues more visible to the public, and would also be more considerate of
individual rights than "invisible" decisionmaking. Policies could

be scrutinized by municipal government and by the courts, and this would
foster a meaningful dialovgue between the police organization and the
reviewing agencies., The police would have an opportunity to articulate
their experience and expertise through rulemaking, which could be drawn upon
by the courts when the practice at issue was examined.

The UPF suggested that legislative reform, along the lines of the‘
American Law Institute Model Code, was also needed, and that state
legislatures should specifically confer rulemaking power on police
administrators. Police needed to be subject to administrative controls
in the absence of legislative code revision, and it urged the police to
begin a process of rulemaking, Efforts by departments to fulfill the
recommendations by the UPF are discussed ir a later section of
this paper.

The Role of the Courts in Promoting Policymaking

The judiciary also played a role in promoting policymaking by the
police. Incféased judical activism in the area of Fourth, Fifth, and Sixth
Amendment rights during the 1960's brought a wide range of police practices
before the courts. Judges were called upon to determine the legality of
investigative and arrest activities, and, in some cases, were led to set
both precise requirements to make police behavior conform to standards
15 .

implicit in the Constitution.

For example, in deciding Miranda v. Arizona (1964), the Supreme Court

held that an accused individual has certain constitutional protections
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which the police have to observe before interrogating him: the Fifth Amend~
ment right to remain silent and the Sixth Amendment right to counsel. The
decision was part of the trend of Supreme Court opinions to expand the
coverage of such constitutional provisions regarding search and seizure and
the rights to counsel, to remain silent and to be confronted with witnesses
to a wider range of police activities than had ever before been examined.
Most of the cases had identified unlawful (extra-legal) police practices,
and had relied on an exclusionary rule to prevent their repetition. How-
ever, Miranda went further than any previous decision in that the Court
required that specified affirmative warnings were to be given a suspect in
custody before he could be interrogated. These warnings were needed to
safeguard individual rights, said the Court, because Congress and the state
legislatures had not acted to provide that protection. While the legisla-
tures were free to create rules in this area, the rules would always be
subject to judicial review. Miranda and similar decisions were based on
such concepts as ''reasonableness", "suggestiveness', and '‘probable cause'.
The courts were taking the initiative in defining standards for police
conduct in general but the policy statements contained in the decision
were essentially reactions to the behavior presented to them in each
particular case. The judges could not find guidance in police regulations
defining standard of conduct for officers, because none existed, as
Amsterdam (1970:810) noted,

In the area of controls upon the police, a vast abnegation of

responsibility at the level of each of the ordinary sources of

legal rulemaking (legislative enactments, administrative rules,

or local common-law traditions) has forced the Court to

construct all the law regulating the everyday functioning of

the police.

The opinions in a number of appellate court decisions in the late

1960's began to suggest that departmental regulations covering the area
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under consideration would result in greater flexibility for police conduct.

...regulations, such as those of local police departments which
eliminate the risks of abuss and unintentional suggestion at lineup
proceedings and the impediments to meaningful confrontation at trial
may also remove the basis for regarding the stage as 'critical"
(United States v. Wade, 388 U.S. 218, 239 (1967))

Judge Carl McGowan (1972) of the Federal Court of Appeals in the District
of Columbia urged police to make policies that would safeguard law enforcement
and individual interest consistent with constitﬁtional requirements.

Any well-run department will presumably prepare -~ and enforce - careful

regulations in this regard for the guidance of its personnel... (Clemmons
v. United States, 408 F.2d, 1230, 1237 (D.C, Cir. 1968))

In United States v. Perry (449 F.2d. 1026 (D.C. Cir. 1971)), a District

0of Columbia Police Department rule had limited detention of suspects for an
on-scene identification to sixty minutes. The rule was challenged; the court
not only approved the rule but alsc praised the Department for establishing it.
The court indicated that the Department had shown good reasons for pro-
mulgating the rule and that, so long as it was reasonable; the court would
not try to substitute its own rule.

The benefits to the police from formulating their own policies and
rules have also been stressed by courts and judges.16 Policies would permit
the judge to assess police conduct before regulations were put in practice
rather than to apply a vague constitutional standard after an incident. If
the regulation is held to satisfy the Constitution, it could validate a full
range of police activity rather than only the single incident before the
judge. Furthermore, waiting for judicial responses ‘to law enforcement
issues is not a sound way to solve police problems. Negative regulation
of police practices reduces the police to passive recipients; it would

be better for them to be involved in a positive process of formulating
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their own guidelines. McGowan (1972) called for creative and probing
thought from the police to institute imaginative approaches to law enforce-
ment problems. By engaging in rulemaking, the police would help themselves
as well as the courts.
Similarly, a Wisconsin court has said,17
This court's decision has been made more difficult by the fact that
the court could not measure the actions in the present case against
any promulgated guidelines of the department. The treatment of an
arrestee falls within the discretionary powers of a pnlice officer,
and it is an area where there is a potential for abuse.
Judicial support for police rulemaking would be a powerful stimulant to
efforts in the field. It is difficult to determine whether such support
has in fact had this effect. However, it is certain that, as police
departments begin to promulgate rules for discretionary practices, the
courts will have the issue presented to them in a more direct fashion.
Their reaction will be very important for future developments in

policymaking.18

Criticisms of Policymaking

The literature in support of the concept of police policymaking has
not been without its critics. These writers have attacked policymaking
on sociological, philosophical, and legal grounds. The philosophical
objections stem from the fact that concept is considered anathema to the
existing system of criminal justice (J. Goldstein, 1960), while sociological
criticism has been based on a consideration of how police agencies and
city governments actually operate (Reiss, 1973). Most criticism, however,
has come from writers trained as attorneys and has been based on legal
considerations and conducted in legal publications;19 the legal arguments
raised against policymaking have been more detailed than other criticisms.

Recently, Allen (1976) summarized the legal arguments against sub-

stantive policymaking, some of which had been advanced by earlier critics
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of police discretion. By ''substantive'" policymaking, Allen meant primarily
police decisions that change or evade the literal application of the law,
such as selective enforcement and diversion decisions.20

Four legal objections to policymaking have been raised: the
existence of full-enforcement statutes, the doctrine of separation of
powers, the rejection of desuetude by the courts, and the limitations on
delegated powers., Proponents of policymaking have recongnized these
problems and anticipated criticism, but their concern han been with the
need for policymaking and not with the obstacles encountered in
implementing a policymaking process.

Full enforcement statutes exist in each state21 (LaFave, 1965:76-78).
Though they vary in form, they are usually worded so as to impose a duty on
every police officer to apprehend every offender who has committed any
offense in the presence of the officer. The statutory language would
appear to leave no room for selective enforcement by police officers.22

There may be no way openly to reconcile the legal requirements of full
enforcement with the practical need for enforcement priorities. But Davis
(1975) argues that it does not follow that the "inability to enforce
fully all the laws" is equivalent to "a consistent, legal practice of non-
enforcement".

Thus, even if the police are unable to enforce "all the criminal laws,"

that alone does not necessarily justify the deliberate nonenforcement

of any particular statute, nor does it necessarily accord the police

the power to nullify penal provisions by administrative rulemaking.

(Davis, 1975:75)

Allen (1976: 88-95) presents arguments against several aspects of these
claims. First, he maintains that the delegation of powers has not received
the kind of "broad general approval'' at the state level as it has at the

federal level. This is particularly true, he claims, with regard to state

criminal laws, where delegation is either entirely denied or extremely
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limited. State courts have allowed the promulgation of rules with criminal
sanctions by agencies only when there are statutes which declare the
violations to be criminal, and usually when they occur in such areas as
economic regulation or health and welfare regulation. Normally, these
activities involve a certain technical expertise (such as classifying
drugs by characteristics or setting standards for weights and measures)
which the legislature does not possess, Allen (1976:94) maintains, and

are used more to facilitate regulation than to prohibit specific

activities.23

The delegation of rulemaking authority to an agency thus will often
be upheld where the subject matter requires a technical expertise.
Delegation will also be upheld where another special attribute, the
ability to spend vast amounts of time on relatively inconsequential
matters, is required. Thus the mundane affairs of rumning sewers
and alrports can be delegated to an agency; legislative time is
better spent on other matters.

In addition, however, courts are often reluctant to uphold even these
grants of power unless the legislature provides reasonably precise
standards on the utilization of the power. Allen (1976:95, 97-98)
claims that

The crucial error permeating this view of Davis is a failure to
perceive, or at least to acknowledge, the different roles of the
typical administrative agency and the police. Administrative
agencies are regulatory bodies created to supervise relationships
within their jurisdictions. The police, on the other hand, are not
instructed to regulate; their purpose is to enforce prohibitions
articulated by the legislature, We do not say to the police:

'Here is the problem. Deal with it.' We say 'Here is a detailed
code. Enforce it.' 1In short, the police perform a very different
function from that of a regulatory agency.... When the proper role
of the police is kept in mind, the role of the legislature can be
viewed in its proper perspective. It then becomes very reasonable
indeed to expect, and even demand, that the legislature fulfill its
responsibilities.z4

Many of the proponents of police policymaking argue that in practice
the separation doctrine has been modified by legal desuetude25 as well as
by the delegation of powers. Accordiang to Allen (1976:81-83), U.S.

courts have consistently rejected the doctrine of desuetude out of a
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respect for the doctrine of separation of powers, since the rejection of

desuetude serves as a limitation on the executive power to abrogate the
will of the legislature. Allen maintains that the power of the police to
provide by rule for the non~enforcement of a criminal law, based on the
claim of an inability to enforce the law would constitute the acceptance
of the desuetude doctrine and would thus have to be rejected by the
courts.

Another possible obstacle for a polic¢ymaking process is the concept
of separation of powers. The constitution has given to each branch of
government certain responsibilities, on which other branches are forbidden
to encroach. The traditional allocation of power has given to the
legislature the power to legislate decisions, to the courts the limited
power to resolve the ambiguities of the legislative decision, and to the
executive branch and its administrative agencies the power to execute
policy. This is explicitly stated in the constitution of nearly every
state government and judicially upheld in many instances.

Cne agpect of this legislative function, vested exclusively in the

legislature, is the power to amend and repeal criminal statutes.

If the courts have been adamant that only the legislatures possess

the power to enact laws in general, they have been doubly so with
respect to criminal prohibitions.

We have then, a model of government in which one branch is given
exclusive power to declare and amend public policy regarding the
prohibition and punishment of conduct through the criminal law.
Poiice rulemaking affecting the scope of the criminal law is
clearly inconsistent with this model, because such rulemaking
has the effect of either amending or nullifying and thus in
effect repealing a criminal prohibition., (Allemn, 1976; 78-80;
emphasis in original)

Allen (1976: 101) raises several other arguments against police policy-
making. He maintains that, because the police are generally not elected,
their policies would be "effectively insulated from popular review." In
addition, there would be no guarantee that the policies developed by the

police would even approximately reflect community values. Instead, Allen
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(1976: 105) argues, they could reflect the personal and idiosyncratic
values of the law enforcer. Rather than decriminalizing marijuana, for
example, the police might "promulgate a rule that they will not enforce
the assault statutes against anyone who attacks University of Chicago
law professors who write monographs critical of the Chicago police." On
what basis, Allen asks, could the courts reject such a policy?

Furthermore, there may be resistance to policymaking within police
departments, Allen (1976: 106) suggests. Top officials may like a wide
array of broad laws on the books to draw on in particular situations,
rather than imposing self-limitations on their authority. Line officers
may see their job made more difficult by the creation 6f more
technicalities. Finally, Allen argues that Davis offers no convincing
evidence that rulemaking would actually alter pélice behavior.27

Albert J. Reiss (1973) criticized Davis's writings on administrative
discretion and justice on sociclogical grounds. Reiss's major point was
that Davis never offered a definition that would allow a researcher to
recognize and measure discretion in the multicude of situations in which
it might occur. This is particularly significant when one is discussing
police actions that are not recorded and where inaction may be the more
important form of discretionary activity. Reiss (1973) called for a model
specifying where the ‘discretionary process begins and ends, where the
decision points‘are, and how the decisions are made.

Reiss (1973) questioned Davis's emphasis on formulating rules that
attempt to promote individual justice and based on the outcome of
individual cases or decisions, since this ignores the social dimension of
discretionary activities. In many instances, Reiss points out, it is
impossible to prove an injustice such as discrimination in a particular

case while it can easily be established as a pattern in an examination
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of a large number of cases. Typically, there is a close connection between
individual justice and social justice.28

The inevitable clash Sver the legal obstacles in the path of substan-
tive rulemaking by police organizations has not yet occurred. But efforts
at police policymaking have been undertaken in various departments around
the country and several of these projects are discussed in the next section.
The reader should bear in mind the distimnctions between substantive rule-
making -- which has been the focus of the criticism -~ and procedural
rulemaking: some departments have engaged in rulemaking only in procedural
areas because of the lesser threat of legal and public opposition to such
effort.

Police Policymaking in Action: Three Studies

Several attempts have been made, prior to the Boston Project, to have
police departments formulate policies for their operations. The initiative
was provided by the Police Foundation, which gave grants to a number of
departments and agencies to develop policymaking. Projects were begun
in Dayton, at Arizona State University College of Law, and subsequently
in Cincinnati.

Dayton

The Dayton experiment has been characterized as a broadly-~based effort
using both citizens and line police officers, to engage a police agency
in program evaluation, with the goal &f improving the policies and procedures
that have a direct bearing upon police services.29 The primary objective
of the project was not sc¢ much to produce written policies as to develop
a review process focusing on the delivery of services to the community. In
this process a task force with citizen and police members was created. Over
a pariod of three months, the task force met approximately a dozen times,

prrgressing through a general consideration of a problem area into an
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evaluation of policy drafts generated from discussions. Drafts were also
commented on by the two officer '"policy bureau." At the end of the
process, the policy draft was given to the chief. The chief was
theoretically free to accept or reject the draft, but in practice he has
consistently accepted what has been tendered, The policy was then promulgated
and distributed to line officers. They were cautioned that they were to
be held accountable to it in any disciplinary proceedings that might arise.

Among the policy issues addressed by the task forces were the most
appropriate from of response to domestic distrubances, high speed chases,
responses to receipt of information about bombs, and hair length. Although
the written work project was occasionally long and difficult to comprehend,
the project did manage tc focus both citizen and police attention on
practices not previously explored, One of the policies developed in Daytona,
regarding the use of firearms, was challenged in court after an officer was
disciplined for a violation of the policy. It was eventually upheld in the
Ohio Supreme Court.30

Arizona State

The Arizona State Project, in contrast to Dayton, was not concerned with
a process specifically tailored to a particular department; it was
developed by professiongl lawyers and command personnel from twelve major
police departments around the country rather than by joint task forces of
line officers and citizens. The project emphasized the formulation of
rules that not only communicated current legal restrictilons but also
particularized the ways in which officers were expected to exercise the
authority legally conferred upon them, It also emphasized having such
rules in the form of ''general orders' or other '"regulations' that tell
officers how to proceed and that provide disciplinary sanctions for

failure to conform., Adoption of rules of this type was seen as pravidirg
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major advaritages to individual officers, to a department as a whole, and to
the courts.

The rules as completed were much more lawysrs' documents than they
were policies understandable and applicable by working police officers. The
Project was criticized principally because of its inability to draft rules in
areaé in which policy considerations predominate over legal consideration
and its inability to deai with problems of Implementation and review.31
Nevertheless,'the Project did advance and popularize the concept of rule-
making within police agencies, and provided a useful base of experience for
future efforts in the area.

Cincinnati

During the Arizona State University Model Rules Projeét (1972-1973),

a number of police departments (San Diego, Phoenix and Dayton) adopted the
Model Rules as standard operating procedures for thelr officers. Cincinnati,
another department involved in the project, did not immediately adopt the
rules. Instead, it attempted to devise an implementation process to increase
the potential for acceptance of the rules both bf the officers who would make
use of them and by the other agencies in the criminal justice system,

Coples of the Model Rules were sent to prosecutors for their opinions,

Their support far the rules was also requested. The interest of the judiciary
was then sought through the local bar association, The department used the
County Police Chief's Association to contact other police agencies in order
to interest them in also adopting the rules,

In the view of the department, the Model Rules Project was geared toward
development of rules easily read and understood by a police officer on the
street,32 The rules would not be implemented until they met the twin require-
ments of clarity and operational practicality, nor without the support of

those vitally necessary for successful implementation (i.e., prosecutors,
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judges and attorneys); only such support would ensure the lasting
vitality of the rules. The plan of the Cincinnati department thus

went beyond what the other departments involved in the Arizona State
University Project were doing. They apparently adopted the Model Rules
through administrétive action, without resolving some of the problems
foreseen by Cincinnati.

The Cincinnati Police Department felt that a committee of lawyers,
judges and police should consider a number of issues prior to implementa-
tion:

1. Training and the training process;

2. Whether rules should be adopted by police agencies or by courts;

3. Court use and interpretation of adopted rules;

4, Sanctions for deviation from rules;

5. Who would have responsibility for rule revisions; and

6. Who would oversee the operation of the rules.

Once these questions were resolved, the rules could be implemented, with
suitable modifications reflecting local practices. In some areas, task
forces which included street officers, would be used to develop policy,

We do not know whether the attempt at implementation in Cincinnati was
completed., Cincinnati was alone in its effort to develop a plan for the
implementation of a rulemaking pracess, The Model Rules Project was unable
to help Cincimnati in this effort,

Summary

Some general points will serve to summarize the literature on
police policymaking,

First, there is a recognition that some statutory reform is needed
to eliminate unnecessary discretion, Two primary types of such reform
are suggested, The first is the replacement of "full enforcement' statutes

with statutes that recognize--and authorize-~the police's pawer of
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discretion. The second is general statute rewriting to simplify and
reduce ambiguity.

Second, there has been a recognition of the importance of molding
law enforcement to individual communities, primarily through increased
input into the process by public opinion. For example, Abernathy (1962:
484) suggested that public opinion should play a substantial role in
determining which sections of the criminal code should be enforced and
so proposed informal, but regular communication between the police and
local officials instead of Joseph Goldstein's (1960) formal review boards.
Remington (1965) agreed with Abernathy that the police should play a
substantial role in implementing a law enforcement policy that suits a
community.

Third, many writers have suggested professionalization as a solution

to unnecessary police discretion. In 1967, H. Goldstein (1967a:171) proposed

that
The primary requisite is a stronger commitment on the part of the
police administrators to this goal[Guidelines for review and control
of police behavior]. An added requirement is the development of a
form of self-discipline and personal commitment on the part of
individual officers that subverts the predominant concern for the
efficiency to an overriding concern for the fairness of his action.
Both the President's Crime Commission (1967) and the President's Commission
on Campus Unrest (1970) suggest professionalization as a solution in
addition to the proposed use of police guidelines.33
Fourth, many articles have suggested that judicial control could be
useful in controlling discretion, Tieger (1971:743) suggested that courts
should become more receptive to equal protection defenses as a response to
selective enforcement by the police, He believes that this could be
accomplished through relaxing the burden of proof of such defense for a

defendant, and through shifting the burden to the state after a minimum

showing to show the absence of invidiousness,
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Although rulemaking (or policymaking) has gained some recognition in
the field of law enforcement, the contrast among various authors and
reports, all dealing with the subject of policymaking, reflects the fact
that there are many differences still to be resolved. Perhaps these
differences can be understood by recognizing that different writers have
focused on different problems. Two major problems seem to predominate:
the concern for individual rights and the concern for gaining and main-
taining control over police conduct.3

Finally, the authors of the policymaking literature do not address how
a police department might proceed to organize itself for policymaking and
how it can initiate the process. The treatment of policymaking in most
of the articles is rather abstract and formal, Few of the authors draw
on any of the empirical information about the police.

However, from the description of past policymaking projects and from
various critiques of them, it is possible to develop a list of the key
elements that knowledgeable practitioners have deemed significant for a
policymaking effort:

1. Policies beyond legal interpretations of criminal procedures

(i.e., stop and frisk, arrest, eyewitﬁess identification, etc.)

and including order maintenance issues. All policies én legal and non~

legal -- should draw on actual police experience,

2, Opinions solicited from judges, prosecutors and defense attorneys

as policies develop. Written policies should be open to public;

judicial and legislative scrutiny; Policies should be reviewed
externally,

3, A dialogue between police personnel and citizens; brought

together through "task forces,'" In this way, police departments are
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"opened up" and citizen involvement is encouraged.
4, The police agency should take the initiative in developing policies
wlthout prodding from external sources. The process should not be
dependent on special grants or the idiosyncrasies cf the chief,
5, Sworn and non-sworn personnel should develop policies while
working as full-time employees of the police agency, This implies an
adequate staff capability. Policy drafters need not be "professionals,"
6. Citizen involvement, with assurances that participating citizens
are (a) representative of their communities and (b) willing and
able to represent community interests to the police agency.
7. A reliance on existing resqurces and expertise within the police
agency; e.g, legal advisor or officer in planning and research divisionm,
ete,
8. All written policies should be distributed to and understood by
police officers for whom they are intended.
9. The state legislature or other legal authorities should grant the
police department the power to make rules in areas within constitu-
tional bounds,
10. Policies should offer line officers some protection against civil
suits.,
11. Patrol officers should maintain written records on field practices
for the development of future policies,.
12. There should be an awareness of the need to improve the quality of
police services as well as control the conduct of individual officers,
13. Policles should be related to concrete community issues,
To date, these requirements remain as ildeals for the poli: ymaking
process. Feﬁ of the fledgling efforts at policymaking have effectively
addressed them, The Boston Police Policymaking Project attempted to build

on the work done in other projects, and -~ as described in later sections
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of this report -- attempted to incorporate into the process many of

the elements listed.
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NOTES

Discretion has been defined as "power to vonsider all circumstances and
then determine what legal action is to be taken'" (Breitel, 1960:427).

As Arnold (1935:153) has noted, the criminal law should be viewed "not

as something to be enforced because it governs society, but as an arsenal
of weapons with which to incarcerate certain dangerous individuals who
are bothering society."

LaFave (1965:69) has stated that

...the concern and uncertainty about the "rule of law" or '"principle of
legality" (i.e., that there be fair notice of what conduct is to be
treated as criminal) has tended to prevent explicit recognition of police
discretion and has, to that extent, contributed to the lack of an
adequate understanding of the function of police discretion in current
criminal justice administration.

Breitel discusses the concept's application in the police context,
although it has been more commonly used to describe the function of the
judiciary.

Later, Davis (1975) would assert that the failure of the legislature to
provide enough manpower and financial assistance to police agencies
constitutes an implicit recognition of discretionary power.

Eventually, other problems were linked to the existence of police dis=-
cretion: £for example, that no one knew the effects of police discretion
on crime rates, numbers of violatorS$ or arrests, although, in 1971,

Caplan asserted that structuring discretion would help reduce crime rates.
Other problems mentioned were police avoidance of work (J. Goldstein, 1960;
Parnas, 1967); public criticism of police, loss of public respect and
poor community relations (H. Goldstein 1967a; Schiller 1972; Caplan,
1971); the inability of the police to deal with social work activities as
required in domestic disputes (Parnas, 1967); the high degree of isola-
tion of the police from city government (American Bar Association, 1973),
and the lack of an alternative to the exclusionary rule (Quinn, 1974).

These early articles also detail (until 1972) the inadequacies of
exlsting mechanisms for reviewing police activity, such as civil suits,
the exclusionary rule, the complaint process, and so on, due to the
invisibility of police actions and the failure of courts to recognize
the problems that discretion creates (J. Goldstein, 1960; Remington and
Rosenblum 1960; LaFave, 1962; H. Goldstein, 1967b; Berger 1971-72).

The major works on discretion after 1967 saw the issues very differently
than did those who were concerned about the effects of discretion out-
side the police organization. These articles appeared to introduce and
focus discussion on administrative problems caused by unchecked discre-
tion, such as "lack of control over officers" (H. Goldstein, 1967a),
"informal patterns' of officers responses (Presidential Commission,
1967), laak of police "responsiveness and accountability" (Caplanm, 1971},
no direction for officers (American Bar Association, 1973) and lack

of knowledge of what officers do (Schiller, 1972; Contemporary Studies
Project, 1973). Earlier articles had treated the administrative
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10.

11.

12.

13.

14‘

issues as related to legislative inadequacies, or in terms of deployment
of personnel (Breitel, 1960) and budget limitation (Abernathy 1962).

The solution to this problem was also obvious to Remington (1965:365):
"Flexibility in the use of law enforcement power requires that police
themselves assume a major responsibility for setting their own standards
of propriety without waiting for courts to do this for them. To
accomplish this will require that police themselves engage in a con-
tinuing process of reevaluation of law enforcement policies and practices
to insure that they are both effective and responsive to the require-
ments of a democratic society.'

After 1967, the recitation of legal problems arising from police discre-
tion continues but does not receive the major emphasis it did in earlier
articles (Tieger, 1971; Igleburger and Schubert, 1972; Davis 1974). 1In
addition, there is a tendency not to treat the legal problems in tHe
abstract terms of "due process'" and "arbitrary actions" but to link them
to the issues of "inconsistency" and "individual definitions" of justice
(Davis, 1969, Contemporary Studies Project, 1973), "idiosyncrasies" and
"lack of accountability" (Cox, 1975) and "inconsistent and improper
practices" (Keller, 1976).

Later writers did not abandon the notion of external control, Of these
writers, Davis (1969) appears to place the most emphasis on checks and
reviews by outside pecple and agencies, and on the enforcement of
policies by judges. Davis (1974) also spoke of the need for tort
liability for govermment units to deal with police abuse of discretion
rather than reliance on suits against individual officers. Cox (1975)
repeated some of these themes of Davis (1974), urging the supervision
of public authorities by higher officials removal of governmental
immunity, principles of compensation, standards defining public inter-
ference with private rights and other measures. The Contemporary
Studies Project (1973) suggested that policies should be developed by
a state-wide crime commission consisting of all interested groups so
as not to reflect the interest and desires of a single group.

Agencies have been permitted to establish enforcement priorities when

they had not been delegated such power. For example in Skidmore v. Swift,
323 U.S. 134 (1944), the Wage and Hour Administration's rules for enforce-
ment were upheld even though it had been explicitly denied the power to
make rules. The Supreme Court characterized the rules involved as a

"body of expertise...to which courts...may properly resort for guidance."

The Project also points out that police chiefs often use informal controls
to keep departments operating at a tolerable level because they do not
want te antagonize the officers.

Interestingly, the conclusions of the Project closely paralleled those of
Joseph Goldstein in 1960, He similarly stressed the low
visibility of police actions, the poor records, and the lack of intermal
review. He alsc argued that the decision not to invoke a criminal law
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15.

16.

17.

18.

13.

20.

21.

22.

should remain with the legislature, which should be guided by the study
and recommendations of a "Policy Appraisal and Review Board," and that
this power should not be given to police agencies themselves.

Remington (1965; 363-64) wrote:

"Courts have become increasingly involved in telling police what they
can and cannot do because police have not adequately assumed
regponsibility for setting their own standards....Because of this
default it is not surprising that courts have stepped in and done the
job themselves'.

These benefits were also seen by proponents of police policymaking:
"There is a way to relieve some of the distress that inheres in the
courts deciding cases on insufficient data about police practices and
procedures and their underlying motivations. To the extent the
judiciary appreciates police rulemaking as an aid in its own decision~
making, it can inspire more activity by the police. By seeking out
overall agency policy, instead of focusing only on the conduct of the
officers involved in the case, it can serve as a healthy pressure on
law enforcement officials to do more policymaking'". (Caplan, 1971:506 )

United States ex rel Guy v. McCauley, 385 F. Supp. 193 (D. Wis. 1974).

One of the important consequences of police rulemaking may be the
deemphasis and ultimate abandoment of the Fourth Amendment exclusionary
ruile. As a mechanism to control unlawful police practices, administrative
rulemaking has been said to offer substantial advantages over judicial
scrutiny and suppression of illegally seized evidence, and has gained

some support among commentators and judges as a substitute (Quinn, 1974;
McGowan, 1972). The impact of the exclusionary rule in Boston is

examined in Chapter XIV of this report.

Exceptions, of course, include the President's Commission (1967) and

Standard Relating to the Urban Police Function (American Bar Association,
1973).

Allen believed that substantive rulemaking is lawless action and is

unlikely to achieve its goal of control of police behavior (Allem, 1976:
98).

Interestingly, the history of full enforcement statutes reveals that
they were originally enacted when police departments were in their
infancy, to limit abuses by unorganized, untrained, and unsupervised
officers (Keller, 1976: 30). Legislatures were then the only bodies

in a position to control public officials., But some claim that the
situation that existed previously no longer holds, Police forces today,
they argue, are well-trained, well-controlled organizations, with
effective supervision and discipline (President's Commission 1967:7-12).
Thus, they suggest that the development of administrative controls has
provided an alternative to direct legislative supervision. As several
writers have noted, however, the development of administrative controls
in police departments may still actually be very poor.

Davis (1975) has argued, in support of adminstrative policymaking by
the police, that language of the statutes must be interpreted in light
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23.

24,

25.

26.

27,

28.

of other legislative actions affecting full enforcement. Legislatures
have softened the directive in response to existing department enforcement
priorities, and also have appropriated to police departments only

enough funds to ensure partial enforcement (Davis, 1975:81). Further-
more, there has been only a rare prosecution or action against a police
officer for failure to enforce a law fully. All these facts appear to
leave room for a department to establish enforcement priorities, as

long as they are not in direct conflict with legislative goals of

crime prevention and suppression.

Wright (1972) also believes the Davis rejected too quickly the

possibility of using the delegation doctrine to subject agencies to the
rule of law. Wright emphasizes the rule of the courts to force agencies to
develop rules and agency accountability to these as well as the

importance of the due process clause in all this. Wright also points

out that 1f legislatures, as the representatives of the people, cannot
determine a clear set of standards, then there is no reason to let

experts determine the standards.

Allen takes a very narrow view of the police function. He fails to
respond to the literature supporting the broad functions that
exist in actual police work.

Desuetude is the doctrine that a long, continuous failure to enforce a
statute in combination with an open and wide-spread vioclation of it by
the populace is equivalent to the repeal of the statute. See Poe v.
Ullman, 367 U.S. 497, 502 (1961),

Cf. Vorenberg (1976:674):

"In criminal justice, perbaps even more than in other areas where con-
trol of administrative agencies is involved, there has heen almost sole
reliance on judicial intervention to rememdy and prevent violations of
personal rights, While courts have no choice but to take action when
presented with clear viclations, there are serious limitatioms in
seeking to remedy officials' abuse of power on a case-by-case hasis',

While Allen (1976:110-113) concentrated on developing lengthy objections
to Davis and policymaking generally, he did offer some alternatives

to policymaking. He suggested that beyond the elimination of vague

and overly broad laws, the most effective way to reduce police
discretion is by controlling the allocation of police resources. He
argued for the creation of a visible and reviewable budgetary process

to control the '"discretion of deployment.'" He added, however, that the
police may not legally do indirectly through resources allocation what
they are prohibited from doing directly through substantive rulemaking:
i.e., effectively repeal criminal statutes,

Reiss (1973) also presented several more philosophical criticisms. He
pointed out that discretion is exercised simply in the selection of
facts in a particular situation. In addition, injustice may arise
from the existence of too many rules, for it becomes difficult or
impossible to discriminate among them.
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NOTES (CONT'D)

29.

30.

31.
32.

33.

34,

Unpublished Project Evaluation Report (December 11, 1973)

Unpublished Project Evaluation Report (No Date)
A major criticism of the Dayton Project was that it dealt with police
problem areas where citizen concerns about safety and delivery of

services to the community could be helpful to the department. Apparently,

pelice practices that were subject to legal constraints (the focus of
the Arizona State University Project, see below) were not considered

by the Task Force. This was due in part to a desire to build support
and understanding for the project before moving to more '"substantive"
areas of police activity. There would presumably have been more opposi-
tion to the Task Force within the department had these activities

been addressed in the beginning.
Unpublished Report of the Project Monitor (January 2, 1974)
Unpublished Correspondence (April 27, 1973)

Hahn (1971:457) seemed however, to give a somewhat negative image to
the impact of professionalization when he wrote: '"[it] acts to
undermine the professional stature of individual officers by limiting
their personal discretion in handling the problems of 'clients' in the
community. While these reform efforts probably have a temporary effect
on the morale or activities of law enforcement officers, the eventual
impact of this trend may be growing opposition and reduction in
professional obligations...Unlike other professional groups which have
developed an expanded range of responsibilities and personal relation-
ship with the publie, the particular brand of professionalism that has
arisen in police departments emphasizes the centralization of authority
and weakening of their relations with the community."

Cf. American Law Institute Model Code of Prearraignment Procedure (1966)
and the Arizona State University Model Rules (1974) with the President's
Commission Task Force Report: Police (1967) and the American Bar
Association Urban Police Function (1973).
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CHAPTER III

INTRODUCTION TO POLICE POLICYMAKING PROJECT

During the 1960's, the notion that police officers do simply what
the law dictates was finaily called into question. The existence of
police discretion had been vaguely recognized for half a century, but
not until recently has the extent and significance of it been openly
discussed and, along with it, the issue of coping with discretion. In
a long series of articles, books, and reports, commentators on the police
and on administrative law wrote about administrative rulemaking and
policy development as means of "structuring' police discretion.

From April 1975 to August 1978, the Boston University Center for
Criminal Justice studied the process of police policymaking in conjunction
with the Boston Police Department. The project has explored how a police
agency might develop policies and the process for developing them. This
section (Chapters V to VII) documents the Project's guideline development
process and efforts to insgtitutionalize policymaking in the Boston Police
Department. The description of the project is preceded by a brief history

of the Boston Police Department in the next chapter.
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CHAPTER IV

RECENT HISTORY OF THE BOSTON POLICE DEPARTMENT

Introduction

This chapter briefly surveys the history of the Boston Police
Department since 1962, The purpose of this survey is to describe the
particular organizational and political contexts in which this project
operated. In addition, when we examine how these organizational and
political factors facilitated or impeded our attempt at police policymaking,
a better understanding of the policymaking process, both in the Boston
Police Department and in police departments generally, Qill emerge.

Two major sources for the information in this chapter are written
accounts of Boston police history (Albert, 1975; Reppetto, 1970) and inter-
views with Boston Police Department personnel.

City Control of the Boston Police Department

In 1962, as a result of publicly made charges of police officer
involvement in betting operations, supervision of the Boston Police
Department, which had been under state control since 1885, reverted to
local control. For the first time in nearly 80 years, the City of Boston
acquired the power to appoint the top police administrator, the Boston
Police Commissioner, to complement its responsibility to finance police
operations. In proportion to the population, the Bpston Police Department
was at that time one of the largest and most expensive in the country.
Several observers see the division, prior te 1962, between the Common-
wealth's appointive power over the police commissioner and the City's

responsibility for financing the police operations determined by the

1. Notes and references for this chapter begim on page 103,
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1962

1965

1967

1968

1972

1974-75

1975

1977

TABLE IV - 1

RECENT BOSTON POLICE DEPARTMENT HISTORY

City of Boston obtains administrative control of the Boston Police
Department;

Mayor Collins appoints McNamara Police Commissioner;

International Association of Chiefs of Police issues report on the
administration of the Boston Police Department

Formation of the Boston Police Patrolmen's Association

Kevin White elected Mayor of Boston;

Mayor White f£ails to obtain the resignation of Police Commissioner
McNamara;

Boston Police Patrolmen's Association prevents passage of Mayor
White's Model Cities Proposal in the City Council;

Mayor White initiates management study of the Boston Police
Department

Mayor White appoints Robert di Grazia Police Commissioner

Boston Police Department involved in Federal Court ordered busing
for school desegregation

Commissioner di Grazia appoints Task Force to rewrite Boston
Police Department rules;
Center for Criminal Justice begins Police Policymaking Project

Commissioner di Grazia resigns;
Mayor White appoints Joseph Jordan Police Commissioner
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policies of the commissioner, as the main reason for the large size and cost
of the Boston Police Department (Fosdick, 1920:130).

Whether or not this division of control was the primary cause of these
features, the Boston city govermment did find, after 1962, that it could
use its newly-won administrative supervision to address the fiscal issues
raised by Boston Police Department opsrations.

John Collins, the Mayor of Boston at this time, sought for commissioner
a person with law-enforcement experience who would keep a tight rein on the
police budget and who would be a loyal member of Collins' administration
with no political ambitions of his own. In particular, Collins wanted to
avoid appointing someone from the ranks who would probably be a member of
a faction and bring to the position of Commissioner the internal conflicts
that characterized the Boston police. Cpllins found the kind of person he
sought in a local FBI agent, Edmund McNamara. While the appointment of a
loyal outgider with no political ambitions certainly solidified Collins'
control over major policy decisions, especially those affecting the fiscal
relations of the Boston Police Department to the city, the appointment
did not necessarily extend the Commissioner's (or the Mayor's) internal
control within the Department itself. Though it is probably true that an
outsider is less likely than someone appointed from the ranks to be
co-opted by the police bureaucracy, the absence of political and adminis-
trative '"self-direction," which Collins sought, apparently precluded the
new Commissioner's making the kind of dramatic and major effort at |

reorganization needed to increase central control over the Boston police

force.
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The Decentralized Nature of Boston Police Operations

The McNamara years were notable for their lack of activity. After a
brief attempt at reform, McNamara settled into the role of caretaker and
figurehead. The day-to-day operations of the Department were left to a
small group of command staff members.2 At this time there were three major
bureaus within the Department: Field Operations, the Investigative Bureau,
and Administrative Services. Each was headed by an officer with the rank of
Superintendent and each wielded a great deal of power within his bureau.

This lack of direction by a single authority at the top accentuated
the pre-existing decentralization of the Boston Police Department. In many
ways, it was not one large police department but rather a loose federation
of several small departments. Boston is often called a city of neighborhoods,
and these neighborhoods have very distinct boundaries. The Police Department’s
neighborhood~based districts reflected this situation. Each district oper-
ated with a fair degree of autonomy and in many cases unstated enforcement
policies were tailored to the police perception of the needs and priorities
of the neighborhood.3

Many people both within and outside the Department believed that a
strong sense of neighborhood identification was a distinct benefit for
policing. The police district boundaries closeiy followed neighborhood
lines, and citizens tended to regard their district station as their own
police department. This sense of neighborhood identification was and remains
an Important asset of the Boston Police Department. However, not'all
neighborhoods perceive this decentralization‘as beneficial, for it
apparently allowed the police to neglect law enforcement, in certain
neighborhoods, particularly in black communities.

There were no stated Department-wide policies to guide police action.
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The district captain was the formal commanding officer of each station. He
reported through the formal chain of command to headquarters. However, an
informal and more influential communication link existed at the level of

the Detective Sergeant. These officers assigned all follow-up investigations
and decided which cases to pursue and which to drop. A number of people
within the Department regarded them as the true power brokers., Each
Detective Sergeant was intimately aware of the nature of his district and
its policing problems. Moreover, each Detective Sergeant had a great deal
to say about which problems would be addressed and which would not be.
Under this open and decentralized system, the potential for corruption was

very high. 6

The Changing Requirements for Policing

In the 1960's, as Boston and community needs changed, the Boston
Police Department began to face serious challenges to its traditional
methods of operating. Over the years, the neighborhoods had undergone
important changes. A series of population shifts brought black and Spanish-
speaking families into formerly all-white neighborhoods. It was a period
of urban unrest and of self-assertion by minority groups; there was an
increase in viclent crime and civil disorder. Police-community relations
were tense and the Department appeared unwilling or unable to respond in
any but token fashion.7

During this period a number of police departments across the country
underwent reorganizations that resulted in the centralization of police
services, Many departments, notably Los Angeles, Detroit, and Chicago,
eliminated neighborhood districts or precincts in favor of a more unified

command structure. In many instances, this increased the remoteness of
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the police department from the community and served to heighten tensions.
Paralleling this move toward centralization of command were a number
of technological and mechanical improvements designed to increase effective-
ness by reducing response time. Police agencies in Los Angeles, Detroit,
and Washington installed computerized dispatching systems, purchased
sophisticated radio equipment, and upgraded training facilities.
The Boston Police Department adopted none of these changes. No one in
a command level position felt the need for change. Yet, in the late sixties
and early seventies, many observers considered the Boston Police Department
to be an anachronism, and more and more proposals for altering the organi-

zation of the BPD came up for debate.

Proposals for Reform of the BPD

In the late 1960's and early 1970's many proposed and actual changes
were directed toward fiscal affairs., Collins, the mayor in 1962, was
reportedly very concerned with economy and efficiency in the operation of
the BPD, believing that a failure to hold down police costs would lead to
the bankruptcy of the city. Collins' concern with business-like police
administration found support in a study of Boston by the International
Association of Chiefs of Police (IACP) published in 1962. Generally,
the IACP (1962) report attacked the traditional, decentralized structure
of ﬁhe Boston Police Department and argued for various organizational changes
to ''upgrade' and "professionalize" the force through a more centralized
administration. More specifically, it proposed:

1. Reducing the force by 600 men;

2. Reducing the number of stations to five and returning detectives
to headquarters;

3. Centralizing control in the commissioner and increasing the
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number of supervisors;

4., Eliminating ''mon-police" tasks; e.g. school crossing guards,
ambulance service, voter listing;

5. Upgrading recruiting standards, testing and training; and

6. Hiring civilians for clerical duties.

Collins attempted to pursue those IACP recommendations that would de-
crease the cost of the BPD, He was most successful in reducing the size of
the forse (from 2742 on January 1, 1962, to 2494 on Docember 31, 1967)
through attrition and minimal recruitment. Perhaps as a result, the cost
of police service decreased in 1963 and did not rise significantly until
1966.

Collins did not pursue the recommendation for transferring non-police
tasks from the BPD, again for reasons of cost. In some cases, unionized
civilians working eight hours a day would have been more expensive than the
non-unionized police who had to work a ten-hour day. In other case;, it
was felt that civilians working in certain sections of the city would need
a police escort for protection, thereby cancelling out any reduction in
cost., Another argument used against such a shift of tasks was that, since
the police were continuously on patrol anyway, they could readily perform
the "nmon-pclice" tasks in the apparently large amount of time during which
they were not performing "police'" tasks. When it came to closing district
stations, Collins was also not successful, He managed to close only three
before he left office. s

Collins' efforts to reduce police expenditures soon began to encounter
difficulties. Officers in the field felt the cutbacks in the form of fewer
foot patrols, the increased use of one-man (rather thanm two-man) police

cruisers, the loss of their occasional free weekends and the lack of pay
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raises. Businessmen found that extra officers were often not available when
needed, while citizens in general feared a rising crime rate. Boston's mayors
found they could not ignore the public demands for increased police pro-
tection. In 1966, Collins, now running for the U.S. Senate nomination,
authorized 114 new officers and allowed the BPD to pay overtime for foot
patrol in high-crime areas. In the 1967 mayoral election, responding to the
threat of "crime in the streets," Kevin White promised to reopen the three
closed district stations. After his victory, he did reopen one of the three
and opened a new "sub-station" in a converted gas stationm.

While Boston citizens may have wanted increased police protection,
they didn't necessarily want increased police expenditures; The campaign
promise of White's opponent Louise Day Hicks, to raise police salaries from
$7,500 to $10,000 may have cost her the close election: she apparently
lost the support of many small property-owners fearful of increased taxes,
while she probably already had the support of the police. The political
hazards of increasing city expenditures, despite the demands for increased
protection, were not lost on city and police administrators. Increasingly,
they stressed organizational changes that would '"put more men on the
street" while not requiring massive recruitment, and the use of quanti-
tative measures of "productivity."

In 1968, Mayor White appointed a task force to conduct a management
study of the BPD (Mayor's Police Task Force, 1969). Its report contained
recommendations, similar to those of the IACP study of 1962, aimed at
"professionalizing" the persomnel practices of the BPD for increased
efficiency. It proposed:

1, Replacing station clerks and downtown traffic officers with

civilians to get mdre officers into the field;
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2. Assigning persomnel according to need as determined by crime
statistics and service calls (e.g., shifting officers from days to nights,
quiet to active districts);

3. Rotating personnel among shifts and among commands;

4, Increasing supervision by promoting more sergeants and putting
them in marked supervisory cars and by putting a deputy superintendent
in charge of every two districts;

5. Recruiting and promoting younger and better-educated officers;

6. Sensitivity training for all officers to promote understanding
of minority problems.

This report did not suggest the reduction of manpower levels or the
closing of district stations, moves that citizens might interpret as
reductions of police protection. Rather, it proposed changes likely to
make more police officers available, particularly at high call times and
locations, in a manner that would not significantly increase the number
of sworn officers and that would augment control of police work by the top
officials at headquarters.

Also in 1968, Mayor White presented his Model Cities Proposal
(White, 1968); its section on police-community relations addressed
more directly the changing social context of policing in Boston. The major
recommendations in this area were:

1. The Model Cities staff would set standards for police operations
in the Model Cities area;

2. The state legislature would be urged to pass emergency legislation
giving the mayor the authority to appoint to permanent status specific
numbers of qualified patrolmen, officers, and administrators.

3. A police advisory committee composed of area residents would be
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established. The proposal specified that the committee would include some
persons who '"'disagreed" with the police.

4, A community institute for police officers would be established.
Area residents would teach courses and attendance would be mandatory.

5. Psychological testing would be required of all police .ificers
to identify authoritarian personalities (defined as those who exhibited
suspicion or sadism).

6. The community citizen security patr::ls would be funded and
integrated into regular police work.

7. The city would seek a waiver of the requirement that those with
criminal records were automatically disqualified as police officers so
that selected men with records could become police officers.

By the late 1960's however, opposition to these proposals as well as those
of the Mayor's Report of 1969 had begun to solidify. One major source of

opposition was the growing patrolmen’s union.

Police Unionization

Unionization of public employees expanded rapidly in the 1960's. While
the unionization of police employees had bieen meager since the mass firing
in the aftermath >f the Boston Poiice Strike of 1919, police did partici-
pate in this general movement. Some factors behind the union movement were
common to all public employees: low pay, the rapidly rising cost of living,
poor persomnel practices, a lack of grievance procedures and of protection
from arbitrary transfers or investigations. Other factors affected the
Police Department more specifically: the rising crime rate, and increases
in confrontations and demonstrations, and in general hostility toward the

police.
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Fourteen Boston patrol officers formed the Boston Police Patrolmen's
Association (BPPA) in 1965 to provide representation only for patrol
officers. The founders excluded superior officers, claiming that sergeants,
lieutenants and captains were really "managers'" of patrol officers, and that
the "system" they helped maintain worked against patrol officers' interests,
and favored a small, self-perpetuating group of superior officers. There was
the additional objection that captains served as members of departmental
trial boards.

At its formation, the BPPA proclaimed that its major purpose was to
protect patrolmen against charges of police brutality and to hear citizen
complaints, but it quickly became immersed in 'bread ana butter" issues.

It won union status in 1966, when it successfully lobbied the Mass-
achusetts legislature to amend a 1965 law so as to extend the_bargaining
rights of public employees to police officers in the state. It
encountered the rivalry of the Collective Bargaining Federation (a combin-
ation of the Massachusetts Police Asscciation, the Superior Officers’
Association, the Boston Police Relief Association and the Committee for
the Protection of the Rights of Police Officers), an orgamnization which
claimed to represent all ranks and which the BPD management reportedly
favored. In September 1967, however, patrolmen voted nearly two to ome to
certify the BPPA as their official representative.

After 1965, the concern of city and BPD administrators with saving
money increasingly conflicted with the BPPA's concern with safeguarding
the monetary position of patrol officers. In 1966, the BPPA had won the
approval of the City Council for straight time pay for court appearances
and time-and-a-half for work during civil disturbances. On the latter

issue, the Association launched an unsuccessful $300,000 lawsuit against
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the city when the Mayor refused to expend the funds after the council had
over-ridden his veto.

The BPPA negotiated its first contract in 1968; it provided for weak
management rights, strong union rights, and binding arbitration. It raised
base salaries for patrol officers from approximately $7,300 to $8,320,

The first contract also established time-and-a-half for court appearances

and a four-hour minimum call-in pay. Just as significant for patrol officers,
it provided time-and-a-half for all "out-of-turn work,'" work outside an
officer's regular shift assignment. This helped to stabilize work hours in
the BPD for the first time, as an officer could no longer be bounced from

one shift to another without warning. Also in 1968, the BPD, after consul-
tatien with the Mayor, reduced work on city buses from two officers to one
and from paid detail to regular detail. After the BPPA lost a grievance on
this matter, the state authority that operated the buses began to hire its
own police force. In 1968 the BPD p;oposed an expansion of the cadet program

both numerically and into traffic-direction tasks which would have pui more

officers uvn the street; the BPPA lobbied successfully to have this proposal

defeated in the city council and the state legislature.

Assignments again became a major issue during bargaining for the second
contract, in 1969-1970. The discussion then centered around the sssignment
of officers to the two shifts, the differences in time required on the shifts,
the exclusion of day officers from overtime for court appearances, and the

like. The BPPA successfully lobbied in the state legislature for a local

N a

option bill granting police an eight-hour day.ld The second contract with
the BPD established a rate of $6.75/hour for paid details, with & minimum
of four hours pay (the highest rate in the nation at that time), a guaran-

teed minimum of $22.50 for all cour:t appearances, and the creation of a
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arger number of specialist ratings carrying an additional $6 to $19 per
week.

The BPPA also fought strongly against those reform proposals that
threatened to decrease the number of police officers, introduce civilians
into the Department, or increase the influence of citizen groups in deter-
mining or reviewing police practices. The Association successfully blocked
the original Model Cities Proposal and raised equally strong opposition to
the recommendations of the Mayor's Report.11

In the Mayor's Report, the BPPA objected to the required changes in
"working conditions," the proposed replacement of 500 policemen with
civilians or computers, the feared influx of minority récruits, and the
use of cadetslin the dangerous downtown sections. Nearly all the recommen-
dations were abandoned as the Association fanned the fears of merchants
and as the City Council failed to support the a&ministration on the report.
While the top command staff had had representation on the Mayor's Task
Force, they claimed they had not really been consulted and that any

advice they had given had been ignored.

Drug Enforcement in Boston's Recent History

Drug enforcement had relatively low priority within the Boston
Police Dpeartment prior to 1970. Before 1960, the Vicx Unit of the Department
was nominally charged with enforcement of the drug laws, but in practice the
unit devoted itself almost exclusively to investigating gaming, prostitution,
and violations of the liquor laws.

By 1960, drug abuse began to draw the attention of the publie; the
media, and the Department. The Vice Unit became the Vice and Narcotics Unit;

two nfficers were assignad to drug enforcement. As public opinion about
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drug abuse heightened, more officers were made responsible for drug
enforcement in the Vice and Narcotics Unit, so that in 1966 five men were
assigned full time to enforcement of the drug laws. These five were divided
into a day squad of two officers and a night squad of three. Most arrests
during this period were of street dealers and users, representing the
lowest level of drug distribution. The Drug Control Unit was formally
created as an independent, centralized investigative unit in February,
1970.12 Its charge was extremely broad. It was to be responsible

for overall enforcement of the narcotic and harmful drug

laws in every section of the city; for the dissemination

of public information concerning drug abuse; and for

providing instruction to school and college students on

the dangers inherent in drug usage.

When the Unit became operational in February 1970, it had a complement of
one commanding officer, three sergeants, and 38 detectives, an increase of
37 over the componen£ within the Vice Unit.

After its formation, efforts were made to establish some sperific
objectives and priorities for the Unit. In 1973, for example, a statemeint
of objectives and priorities was written. The impetus for this project
was the desire, because of the recognized budgetary constraints on the
Boston Police Department, to receive a federal grant for equipment,
training, additional personnel and other resources. The grant was approved,
on the condition that the Department increase the total number of officers
assigned to the Unit. Since the Department refused to add officers;
the funds were never received, and the suggested objectives and priorities
were never formally implemented.

The Drug Control Unit has now been in existence for over seven yeatrs.

During this time, there have been two changes of the commanding officer,

and the number of officers in the Unit has decreased from 42 at its highest
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in 1970 to 13; the current number. The first Commander of the Unit has
been characterized as a "street cop" who disliked routine, indoor ‘
administrative work. The Unit began under this individual with a complement
of 42 detectives divided into three squads, each under the supervision of
a sergeant. The next Commander has been characterized as the opposite of
the first: a good administrator and office leader. In March 1976, the
third change in command occurred. By August 1977, the total number of

detectives in the DCU had dropped to thirteen.

Summary:; 1960-1972

When one examines the Bogton Police Department in the 196Q's, one
sees that several features dominate its operations. First, it was an
extremely decentralized department. In the words of Reppetto (1970: 116),

If one understands the [decentralization and neighborhood

ties], the essence of the past Boston police system becomes

clear.... The top command could not exercise tight control be~

cause there was no single standard upon which to base most

department-wide policies.
The power of the Police Commissioner and of "Headquarters' was generally
limited by the de facto influence of bureau chiefs, detective sergeants and
neighborhood political leaders.

Second, Boston's mayors were particularly concerned with the high
cost of police operations. Boston had one of the most expensive police
forces in the country and this fact, coupled with the extreme decentrali~
zation which limited both the mayor’s‘influence and the police commissioner's
power over police operations, led the mayors to support proposals designed
to put more officers on the street, increase centralized authority in the

Department, and alleviate hostilities between the police and minority

groups. By the end of the 13960's, however, such proposals had not been
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successfully implemented. Writing in 1970, Reppetto (1970: 205)
summarized the police reform efforts of the 1960's:

Since 1962, Boston's efforts to improve what was admittedly
a poorly managed police force have been beset by difficulties.
The original drive for economy was swamped by a rising crime rate.
The effort to improve protection by making the police into a more
centralized crimefighting agency was out of keeping with the tradi-
tion of decentralization and laissez-faire administration designed
to further neighborhood interests. The effort of the model cities
program to bring the police closer to the black commmity clashed both
with the merit doctrines of the professional school of policing and
with the "closed shop" policies of the police union. Indeed, Boston
seems at the moment to have most of the disadvantages and few of the
positive benefits of several different philosophies of policing.
The current organization is not economical or capable of rendering
a high level of protection, but it cannot inundate itself with low-
income blacks and Puerto Ricans or allow ghetto district antonomy.

The continuation, and partial success, of such efforts would bave to
await in part the appointment of a more independent and dynamic police
commissioner. But by the time this had occurred, a new feature had become
established within the Boston Police Department: the Boston Police Patrol-
men's Association.

The BPPA fought long and hard for the benefits they negotiated from
the City. In their first years they won substantial pay increases, over-
time payments, more stable work assignments, substantial fringe benefits,
and assurances of more equitable disciplinary proceedings. As their
strength grew they became a force to be reckoned with. The growth of'a

strong and militant union presented new problems for a command staff that

had become accustomed to relying upon the power of rank. The result was that

many commanders treaded lightly in order to avoid confrontations. It can be
argued that the union, by negotiating such guarantees as two-man cars,

greatly limited management's deployment flexibility and actually played

an active role in the management of the Department. Its actions also hampered

efforts to improve the fiscal situation of the Department and the City of
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Boston.

The di Grazia Years

When Kevin White was elected Mayor in 1967, the lack of a centralized
police administration was one of the criticisms frequently levelled
against the Police Commissioner. However, White faced a problem in
replacing him in that Collins had appointed the Commissioner to a new five-
year term in May 1967 and he ¢ould be removed only for cause. White decided
to talk to the Commissioner in person about resigning so that White could
put his own man in charge of the Department. But the news reached the
press before White and the Commissioner could meet and ghe Commissioner
declared that he would not resign under any circumstances.

White's publicly visible failure to replace the Police Commisgioner
further disrupted the external and internal control of the Police
Department. The top command staff did not trust the Mayor or his staff,
and relations between the City and the Department were cool fsr the next
five years. In addition, this failure reduced the already minimal authority
that the top police administrators had over the Department.l4

Finally, in 1972, when Commissioner McNamara's term expired, Mayor
White got his chance to appoint the Police Commissioner; he named Robert
di Grazia because of his (in White's words) '"record of rooting ou:
corruption, insistence on the highest standards of professionalism, and
reputation as a disciplined administrator" (Albert, 1975: 7).

Di Grazia was different from previous commissioners. He was an Italian
in a predoﬁinately Irish police force. He was from California, a place
where law enforcement is viewed very differently; his background in law

enforcement was brief compared to that of most members of the Boston Police
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Department; and he did not have any ties to Boston. Past commissioners had
all had ties to Boston and some law enforcement experience with the FBI.
Moreover, di Grazia was the first Police Commissioner appointed by Mayor
White. At the time of his appointment, the BPPA and the Mayor had had a

parting of the ways and the BPPA regarded di Grazia as White's agent.

The Question of Police Corruption

Di Grazia entered the department amid charges of corruption centering
on the so-called Vitello list. The list had been seized during a gaming
rald and specified amounte of money purportedly paid to the people listed.
The list allegedly contained the names of 58 police officers, many of them
high-ranking. The implication was that members of the force were on the pay-
roll of certain underworld figures. The list and its implications hung
over the Department for two years; it was a critical issue at the time of
di Grazia's appointment.

In regard to the Vitello list, Commissioner di Grazia ordered the
58 patrol officers to complete a detailed financial questionnaire or be
subject to discharge, suspension or reduction in rank. Eventually, 44 of
the 58 completed the questionnaire while eleven left ¢he Department and
three, on the advice of the BPPA counsel, refused to respond. The BPPA
opposed the order to supply the financial information and, when di Grazia
ordered Departmental hearings for the three officers who refused, the
Association demanded that di Grazia resign because of likely bias. Di Grazia
refused and eventually suspended the officers for 30 days without pay,
noting that they had not appealed his original order on financial disclosure
bBut simply ignored it. The BPPA made appeals to the Massachusetts Civil

Service Commission and the Boston Municipal Court, but it lost its case in
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each of these settings.

Two months laﬁer, an officer who was accused of being involved in
betting operations was called before a disciplinary hearing. Though he was
found innocent, di Grazia transferred him to a new assignment, asserting
that the inflexible system that assigned him to one division for 16 years
had stifled his career development. Once again the B¥PA claimed that an
officer could not get a fair trial, given that the Police Commissioner sat
as judge, prosecutor and jury, and that t reé were no rules for accepting
or judging evidence. A g?ievance on the transfer reached binding arbitration,
but the arbitrator upheld di Grazia's explanation for the transfer.

To determine who were the honest and loyal members of the command
staff, civilian administrators within the Department interviewed command
staff personnel. The subsequent assignment of command personnel was based
on the impressions gathered in these interviews as well as in discussions
with the staff of the Mayor's office. After di Grazia arrived, honesty and
loyalty became selection criteria, often at the expense of managerial
ability. A focus of the di Grazia regime was the elimination of organized
corruption. Not all corruptien was eliminated but organized corruption became

mﬁch less prevalent.15

The Issue of Police Efficiency

Another area that required di Grazia's attention was the availability
of police resources to answer calls for service. When di Grazia started
as Police Commissioner, the BPD averaged 600 unanswered service calls a
day (out of an average of 2,619 calls per day) due to a shdrtage of‘onmduty
patrolmen and patrol cars (Albert, 1975: 2). The establishment of the 911

emergency telephone number led to a 40 percent increase in service calls,
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which further increased the burden. In addition, Boston typically had one
in-service car for every 16 officers, compared to the national average of
one to ten and the "big-city'" average of one to eight.16 In September 1973,
di Grazia released the report of a study on manpower and automative
resources that LEAA had funded and that a task force of police command
staff, area and district commanders, and outside consultants had carried
out. The plan proposed in the study and implemented by di Grazia increased
the number of patrol sectors and in-service patrol cars, initjated a program
of preventive auto maintenance, and erncouraged officers to get out of

17
their cars to "walk and talk" with the public.

Di Grazia's Organizational Reforms

When he arrived at the BPD in 1972, di Grazia found extreme decentrali-
zation, formal authority rarely corresponding with actual power, lax
leadership and discipline, widespread corruption, and lack of initiative
on the part of the existing police administration. One of his major initial
goals was to reorganize the hierarchical structure of the BPD so as to
diminish the power of individual district captains and augment the respon-
siveness of patrolmen to the headquarters staff., He saw the structural
changes as a prerequisite for increasing the efficiency and availability of
police officers in Boston, by getting more officers visibly out on the
street and by reducing response time. Such changes would be equally
important in ridding the Department of corruption.

The major change made was the transfer of the power and respomnsibility
held by captains and lieutenants to five superintendente at the headquarters
level, each in charge of a newly-created bhureau, and six deputy superin-

tendents at the district level, each commanding a quasi-~independent patrol
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area and responsible to the Bureau of Field Services. Both superintendents
and deputy superintendents were responsible to the Commissioner, each deputy
superintendent chose and was responsible for two district captains in hie
area, and 331 detectives previously assigned to districts but under head-
quarters control were placed under the direct command of the new deputy
superintendents. Di Grazia also established a new Bureau of Inspectional
Services to provide him with "accurate and reliable information'" on the
BPD's performance, upgraded traffic control from a division to the bureau,
and created the new offices of Labor Relations and of Fiscal Affairs.18
in addition, four special divisions reported directly to the Police
Commissioner: Staff, Planning and Research Section, Informational Services
Office and the Special Investigations Unit (SIU). 19

Di Grazia also gave division commanders the authority to choose their
staffs, resulting in the transfer of 26 lieutenants and 46 sergeants. The
Vice Squad was "revamped' and those not selected by superior officers to
remain in it were reduced in ramk and assigned to street duty. Furthermore,
nine out of eleven formerly independent plainclothes detective sergeants
were reduced to patrol sergeants, and the deputy superintendents selected
new detective sergeants for their districts.

These changes, devised by the Police Commissioner and his civilian
aides with little input from the command staff, represented the most
significant and far-reaching of the di Grazia reforms. By stripping the
detective gergeants of their power and replacing them with high level
deputies directly accountable to the Police Commissioner, he sought to take
direct control of the formerly independent districts.

In December 1973 there was another shake-up of the BPD aé di Grazia

demoted a superintendent and two deputy superintendents and promoted a

captain and a sergeant to deputy superintendent. A Bureau of Field Services
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evaluation of the detective function found the Department top~heavy with
detectives and specialists and di Grazia reduced 35 detectives to the rank
of patrol officer (Albert, 1975: 65).

In addition to these structural changes, di Grazia introduced certain
changes in personnel practices. Before shaking up the command staff, he
had all high-ranking police officers take a series of psychological and
intelligence tests, the first ever used in the BPD. Di Grazia also insti-
tuted training and testing that would create''professional’ police officers
who were trained in management practices rather than simply in legal issues.

The aim of the internal organizational changes and the emphasis on
efficiency, and the investigation on corruption was to enhance community
confidence in the Boston Police Department. However this flurry of activity,
in conjunction with the imnsular nature of the Department, created an instant
barrier between the new Commissioner and the members of»his Department. Many
felt that a number of the high-ranking officers who had retired had been
undeservedly maligned and were the victims of snap judgements. The message
was clear that di Grazia would not blindly defend members of the Department
who became embroiled in contre zrsy. While the superior officers were
particularly angry about the demotion of detective sergeants and detectives,
in general their reaction to these changes was relatively mild, apparently
due mainly to their small numbers, age, weak organization, and lack of

trade-union militancy. 20

The Use of Civilians

The command staff had never before dealt with such an activist police
commissioner. Under the previous administration they had not been required

to account for their command. Confused and threatened by this new
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aggressive administration, many of them privately harbored reservations
about the new Commissioner, but, concerned about protecting their positions,
they grudgingly followed his policies. This attitude was further reinforced
by di Grazia's introduction of a number of civilian assistants and adminis-
trators into the Department,

This small group of civilian advisors came into the Boston Police
Department with di Grazia and believed they had a mandate for reform. They
were suspicious of and impatient with many of the existing command personnel.
None had experience as a sworn police officer. They were not from Boston
and they did not know the Department or its persounel very well. They were
unsure who could be trusted with sensitive information. Consequently, the
circle of people involved in major decisions about Department reorganization
was very small. Many of the existing command staff members were shut out of
the process, and they resented it. To many, the presence of the civilian
advisors signaled di Grazia's disdain for the existing command staff.

The Commissioner tried to make clear that the civilians were staff
assistants who would provide support services. However, the distinction
between staff and line functions was more easily stated than practiced.

The civilian aides often became involved in Bureau of Field Service
decisions by suggesting a course of action or attempting to resolve a
conflict between police and community.

The civilians' presence in the Department as agents of the Police
Commissioner created problems for commanders. Most commaaders were unaccus-
tomed to dealing with civilians and resented their presence in the
Department.21 At the same time, they recognized these aides as spokesmen
for the Police Commissioner and usually felt compelled to follow their

advice or suggestions. Many regarded the civilians as influential

89




and powerful; to the extent that they had access to and influence with

the Police Commissioner, they were.z2

The Participétive Approach

In an environment often characterized by what was almost a siege
mentality, di Grazia attempted to achieve many of his plans for reform
and standardization of Department procedures by soliciting the ideas and
opinions and drawing on the expertise of sworn personnel. This approach was

entirely foreign to the BPD, but di Grazia believed that the entire

Department would benefit if he could involve officers who were concerned with

3
and knowledgeable about a range of issues in his reform efforts.”” The

participative approach would give the administration the opportunity to

obtain information that would ensure that the courses of action pursued
would be in line with the Department's needs and, in the process, minimize
resistance to change.

Di Grazia's first attempt to utilize the task force model came in 1973,
An outside consultant was hired to work with a group of district station
clerks to update the records and incident-reporting systems. At that tiﬁe,
ti2 basic report form was a small IBM-type card ¢ which only limited
information could be noted. This necessitated numerous suppiemental reports
and a series of special felony reports. All incidents were also recorded
in a ledger at the district station. Not only did these procedures
generate voluminous amounts of paperwork but information could not be
efficiently computerized to provide crime analysis data. New report forms
were occasionally added to meet new demands but there was n¢ systematic
examination of reporting needs and priorities.

The Commissioner made clear that he intended to give considerable
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weight to task force recommendations on the reporting system. This display
of administrative support encouraged the officers to take advantage of the
opportunity to explain the exist ng system and its deficiencies and to
suggest modifications based on their experience in the districts. A member
of the consultant's staff worked full-time with the clerks, familiarizing
himself with the reporting process, the Department, and the range of service
demands. The task force reviewed all existing systems and identified current
problems. Though time-consuming, this process appeared to yield substantial
benefits. With the develozment of a comprehensive incident-report form,

a myriad of special reports and forms was eliminated; aqother result,

at least as important, was that task force members had tangible proof of
their iwpact on devising a solution to the Department's reporting problems
and, as a result, simplifying their jobs. They were eager to assist the
administration in testing the new system and endorsing its implementation
throughout the Department., The system is now fully operational and

generally believed to conform to current Department needs.

This success was not to be repeated when the Commissioner attempted to
apply the task force model tc a revision of the Department's rules and
regulations manual. The rules had not been revised since 1950. Changes were
made periodically in the form of amendments, printed on small slips cof paper
to be pasted over the outdated rule in the rule booK. With the scores of
changes made over the years, it was not surprising that few members of the
Department had a complete rule book and that there was frequent confusion
4s to what rule was currently in effect.

In 1975, the Governor's Committce on Criminal Justice made funds
available to the Department to re-write the existing manual completely,

Under the supervision of the Acting Director of Planning and Research, a
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task force of ten sworn officers was to review drafts written by personnel from
the Planning Division, before the new rules would be promulgated by the
Commissioner and circulated throughout the Department.

From its inception this effort engendered oppositon from the BPPA. The
BPPA leadership contended that the issues being addressed were properly the
subjects of collective bargaining and should be negotiated between the
Department and the BPPA rather than determined by a task force. Further, it
was widely believed that acquiescence to rule content by the task force would
later be used by the administration to counter union challenges of rule
content or of the rules' invocation in disciplinary proceedings.

Furthermore, the task force was composed primarily of headquarters
personnel, who were perceived as having vested interests in rule and regula~
tion coantent. District personnel representation was minimal. Topics to
be addressed were selected by the civilian head of Planning. The task force
was not involved in tne writing of the drafts and its limited review
function signalled to many that the input of sworn personnel was not
seriously sought.

Perhaps just as important in generating opposition was the project's
location in the Planning and Research Division of the Department. The BPPA
continually accused the Commissioner of placing agents from the Special
Investigations Unit (SIU) throughout the Department. At the time of the
formation of the rules and regulations task force, all Planning and
Research staff specifically were accused of working for the SIU.
Subsequently the association threatened to deny "member in good standing"
status to any patrol officer who participated in the task force.24 This
threat had an immediate impact. All union members withdrew and patrol

officer participation was effectively eliminated. The task force ceased to
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function and the revision of the manual, originally scheduled to be
completed by the end of 1975, has not yet been finished. The Department
still operates under the amended 1950 rules, supplemented by those few
which have heen revised, and confusion still exists as to which rules are
currently operative. ‘

Participative management worked well in the effort to re-design the
field reporting system but it failed entirely in the effort to re-write
the police manual. In part, this discrepancy can be explained by the
different types of issues being examined by the respective task forces. The
paperwork simplification effort addressed a mechanical function that was
not substantively controversial and therefore not inherently threatening.
Moreover, a reformed reporting system would directly benefit almost every
member of the force. But the content and traditional use of rules and
regulations was highly controversial.

Other factors fﬁrther distinguished the two efforts. In the case of
the first task force, officers most familiar with the problem were
invited to participate and to help develop the new system. This gave
credibility to the Commissioner's stated intent of wanting to draw upon
the expertise of experienced officers. In the other, the personnel selected
and the role designed for them led to the fear that co-optation rather than
collaboration was the objective. Furthermore, the organizational envirom-
ment had changed substantially between the two efforts. Although publicly
very popular, di Graz: had become highly controversial within the

Department. BPPA challenges to his reform efforts and style became increas-

ingly frequent and bitter. Frustration over a range of issues and instability

resulting from the accelerated pace of organizational and philosophical

changes in the Department resulted, by 1975, in a situation in which it
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seemed that union and management could not agree on any issue.

Later di Grazia Years

Di Grazia's ability to implement his reform agenda was seriously
impaired within two years after his arrival in EBoston. During his early
;dministration he had openly confronted tie problem of organized corrupuion
in the Department, increased the number of response units by fielding
new cars and reducing the number of detectives, standardized the reporting
system and uniforms, re~drawn sector lines to equalize workloads, and

instituted other organizational changes designed to consolidate his

authority and control over the organization. According to people interviewed,

his adminlstration then intended to turn its attention to the development
of internal controls. Through the formulation of articulated performance
standards, budgeting, and the upgrading of supervisory personnel, di Grazia
intended to establish accountability mechanisms to facilitate management's
ability to know and review what officers were doing.

In 1974, however, the implementation of a federal court-crdered school
desegregation plan required a near total diversion of Department resources.
A commitment to keeping the schools open and maintaining public order
necessitated not only a change in the Department's service orientation but
resulted in a slowing down of major reforms within the Department. In the
words of one high-ranking aide to the Commissioner, 'two years were lost."
Although some reform efforts continued, most energies were devoted to the
development and implementation of neighborhood mobilization plans, and to
Department coordination of activities with state and federal law enforcement
officials. An early attempt was made to maintain the pre-busing level of

services, but this proved impossible: officers throughout the Department
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were physically and emotionally exhausted from attempting to regularly
work two consecutive tours of duty daily; and.money in the Department
budget was taken from various programs and diverted to overtime payments.
Regular in-service training, for example, was discontinued and has not yet
been re-instituted.

The effect of the Department's involvement in busing was significant
in at least two other respects: its impact on field supervision and
accountability of Department personnel; and the emergence of the
Commissioner as an independent, popular figure.

The paycheck of the average patrol officer inecreased significantly
as a direct result of busing. Simply put, according to éome, officers
began to get greedy. Increasingly, they comnsidered regular pay insufficient
to justify taking normal job-related risks, and it has been said that it
was not uncommon for an officer to feel that he only needed to 'work" when
he was getting compensated for overtime. A widespread belief that the barrel
of dollars had no bottom reinforced this attitude; many were secure in the
belief that additional compensation would always be routinely available,

Police officers, like those who supported busing, were seen as the
"enemy" by anti-busing forces. This community response fostered new intimacy
between those supervisors who were also working and receiving overtime and
their subordinates. While beneficial in some respects, this closeness
served to erode supervisory authority and undermine the possibility of a
functional system of accountability, For example, field supervisors,
themselves exhausted from long work hours, found it difficult to demand
effective performance from officers assigned to them during a regular tour
of duty. Moreover, as a result of the concern with simply having enough

bodies available to escort the buses and patrol the schools, many minor
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violations of Department rules and regulations were overlooked. In the
opinion of some persons interviaeswed, this made supervisors less congerned
with requiring compliance with more fundamental procedures and less sure of
their ability to do so. The lines of authority were blurred; there was no
model supervisory style. Su}ervisors tended to get things done by culti-
vating informal relationships and fostering personal commitments from
patrol officers, rather than by communicating Department expectations and
demanding responses appropriate to those expectations.

The emergence of Commissioner di Grazia as a prominent public person-
ality is directly attributable to the role he assumed during Boston's
busing controversy. Unlike other City leaders di Grazia was the only official
prominently advocating adherence to the law. Some speculate that Mayor White,
believing that if he himself were identified as "pro-busing' he might suffer
severe political consequences, therefore actively encouraged di Grazia's
public role. Others believe that White gratefully accepted di Grazia's
initiative in assuming the role of champion of adherence to the court
order. Whatever the explanation, the fact is that di Grazia's presence
was dominant. He chose to command field personnel not simply from his
office at headquarters but also at some of thle most explosive or potentially
explosive locations. He appeared willing to take risks and suffer the same
abuse to which lower-ranking personnel were exposed. Not only was he
continually visible via media news coverage of the city's response to
busing, he regularly appeared on radio call-in talk shows and at community
meetings, thereby creating the impression of being generally accessible to
the public., These activities of di Grazia's were largely responsible for the
public perception that the Department was capable of performing efficiently

under extremely adverse conditions, and in the process di Grazia developed
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a cadre of personal supporters.

As the Commissioner became more popular and.community support increased,
his relationship with the Mayor became increasingly strained. In appointing
di Grazia, White had consciously selected a man capable of running the
Police Department independently. He had gotten that and more. Di Grazia
had become popular in his own right and, in the opinion of
some, had thus become a political threat to the City administration. It is
commonly believed, for example, that di Grazia saved the election for
Kevin White in 1975, thereby creating an indebtedness on the part of White
in a system in which indebtedness traditionally runs the other way.

Di Grazia had also reduced the level of organized eorruption in the
Department, fielded more units, and developed a police force which not
only looked more professional but also behaved more professionally. And
he had been White's choice, In an apparent attempt to re-assert some
control over the Commissioner and the Department and to re-establish
himself as the City's political leader, White, after his re-election
made it appear that he would maintain di Grazia as a hold-over appointment
rather than appoint him to a new five-year term. This threat to di Grazia's
autonomy helped precipitate his resignation as Commissioner and his
departure from Boston, but factors internal to the Department contributed
to this decision.

Busing had sapped the energies of the Department. Its fiscal
resources were drained and its personnel were physically and emotionally
exhausted. It would have been difficult to regain the momentum for reform
which existed prior to busing. A command staff chosen largely for its
honesty rather than its managerial ability could not be expected to take
the necessary initiatives or respond effectively to issues on the reform

agenda left unaddressed. When in late 1976 the Mayor refused di Grazia's
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request for a sizeable salary increase the Commissioner resigned.

In spite of talk of a national search for a new police executive,
White looked to the Depaftment for a candidate and quickly elevated
Superintendent—-in~Chief Joseph Jordan to Commissioner. Through this
appointment the Mayor hoped to achieve several important political objectives.,
The speed with which he acted allowed him to regain center stage in the
city's news media. By selecting Jordan he was able to exploit di Grazia's
popularity, as it was di Grazia who had elevated Jordan to the position of
Superintendent-in-Chief. Tt could therefore be said that Jordan was
committed to the organizational style advocated by the previous adminis-
tration. Moreover, Jordan seemed to be a "safe'" appointment. He is the first
Commissioner to have risen through the ranks; it was therefore anticipated
that he would be more accentable to the rank and file and that as a
result hostility between management and labor would be reduced., He was a
native Bostonian, and it was expected that his knowledge and appreciation
of the city and its many discrete neighborhoods would make him acceptable
to the city's heterogeneous population. And finally, his style is less
flamboyant than his predecessor's and therefore more compatible with the
Mayor's interests. As a thirty-year Department veteran, he gives one no
reason Lo believe that he entertained ambitions beyond his appointment as
Commissioner.

Jordan was appointed on a temporary basis in November 1976 and in
July 1977 was appointed to a full five-year term. His administration
has continued some innovative policing methods instituted by di Grazia.
The team policing experiment in the city's Charlestown neighborhood
appears to be flourishing, for example, and there is speculation that it

will serve as a model for other parts of the city. The Department has
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shown a willingness to work formally with community groups in the Back

Bay and Fenway neighborhoods to devise policing stategies responsive

to the concerns of residents of those areas. Yet there is a widespread
belief among persons knowledgeable about the Department that actual or
anticipated priorities, programs and organizational changes are no longer
initiated within the Department and that the regime of the current
Commissioner is more like those of di Grazia's predecessors. Specifically,
decisionmaking in the Department is again largely decentralized and the City
administration, entering an election year, is more prominently involved in

establishing the Department's agenda.

Conclusions

When he arrived in Boston as the new Police Commissioner, di Grazia
attempted to make several major changes in the way the Boston Police
Department had traditionally operated. Commissioners prior to di Grazia
had commanded a highly decentralized department in which each district
operated with a significant degree of autonomy. There were few stated
department -wide policies to guide field operations, and accountability
was minimal.

First, di Grazia increased the emphasis on managerial responsibility
and organizational accountability by comsolidating the Commissioner's
authority over the top command staff and by making the command staff
responsible for the officers under them. His goals were to reduce corruption
in the Department and to increase the number, visibility and responsiveness
of the officers on the street, particularly by paring the number of
detectives.

In taking these steps, di Grazia was operating under Chapter 322 of

the Acts of 1962, which stated that
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the [Boston] police commissioner shall have cognizance and

control of the government, administration, disposition and

discipline of the department and shall make all needful

rules and regulations for the efficiency of said police...

(Albert, 1975: 80).

These actions, however, unlike those of the previous Commissioner, directly
challenged the informal alliances and relationships that had long been
established in the BPD bureaucracy and also attacked the watchman-style
operation of the Department.

As a result, the activitiesof the Mayor and the Police Commissioner
to limit the fiscal costs of the BPD and to centralize authority within it
incurred the opposition of both patrel and superior officers and created a
complex situation of competition among the three interests. Albert
(1975: 35) notes that

One of the major accomplishments of police unionization in

Boston was the erosion of the department's traditional quasi-

military ethos... [attenuating] the traditional department

solidarity and [replaring] it with a "management-labor"

relationship between the patrolmen and their higher-ranking
administrators.

The growth of the trade-union aritvity of patrol officers must have decreased

the power and increased the isolation of the superior officers, as patrol
officers began to bargain over benefits and privileges with BPD management
rather than accept the informal reward systems that district commanders

had maintained.26

Secondly, perhaps in an attempt to amelioraté the hostility between

the superior officers and the patrol officers' union and to continue modernizing

the management of the BPD, di Grazia introduced a participative management
approach through the use of task forces, During his first two years as

Commissioner, di Grazia attempted to apply variations of the participative
model to a number of Department problems, ranging from reform of the field

reporting system to revision of the r -.e manual to design specifications
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for automobiles to development of drug enforcement priorities. But, di Grazia's
commitment notwithstanding, participative management attempts in the
Boéton Police Department were only partly successful.

The use of this management approach was not the only area in which
di Grazia was unsuccessful, The protracted process of rewriting the police
manual, begun under di Grazia, has not been completed, and the Department
continues to operate under the amended 1950 rules supplemented by the
few revised rules., This piecemeal approach to updating the manual has
resulted in continuing confusion about which rules are operative as well
as several substantive contradictions and ambiguities in rule content.
Comprehension and compliance are hampered by the sheer iength and complex-
ity of the existing rule structure. Furthermore, reliance on the 1950
rules has created other problems. They are the product of another generation
of police administrators and do not reflect the current goals, commitments
or problems of the Department. The di Grazia administration tacitly
acknowledged this by often choosing to communicate its expectations informally
rather than through written directives, and by using informal mechanisms,
such as personnel transfers, to achieve the results desired. This implied
that the rules did not address current needs and that the rule format was
not an effective way to control field behavior. It also communicated the
message that compliance with rules would not be used by the administration
as a measure of job performance.

Finally, di Grazia's efforts to eliminate corruption did not completely
succeed either. When he left office in 1976 he released a report by the
Special Investigative Unit that detailed the alleged involvement of a
number of District 1 officers in vice activities. His successor had to

deal with a major scandal concerning police practices just as di Grazia

101




had had to do when he took the post of police commissisner five years

27
earlier.
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NOTES

In 1968, fer example, Boston had 4.57 police employees
per 1000 population at a per capita cost of over $44,
while Cincinnati, a city of roughly comparable demo-
graphic features, had only 2.1l police employees per
1000 population and a per capita cost of $19. Despite
these fiscal/manpower variations, Cincinnati's
clearance rates for murders and auto thefts were both
approximately double those of Boston and the Cincinnati
force apprehended juveniles at over three times and
arrested traffic violators at around twelve times the
rates prevailing in Boston. See Reppetto (1970:80-91).

According to Albert, the commissioner made a minor
attempt at reforming the Department, but he soon gave

up because of the immensity of the task and relinquished
much of his authority to his subordinates. They, in turn,
ran the Boston Police Department as a virtually inde-
pendent dominion amidst the other components of big-
city government. See Albert (1975:6).

Boston maintained 16 districts in 1962, the boundaries
of which coincided with distinct ethnic neighborhoods.
"Traditionally, the stations possessed a high degree of
autonomy" and remained '"loosely coordinated' at head-
quarters (e.g., there was no single administrative
officer in charge of the district stations); this was
still true in the mid-1960's. The decentralization in
the Boston Police Department was paralleled and perhaps
reinforced by the decentralization of the local court
system, Reppetto (1970:106).

Various statistics reveal the unequal distribution of
police services. Reppetto's Table 3.4 presents data on
crime and manpower in four of Boston's thirteen dis-
tricts in 1967 and 1968, and indicates that the police
force in Boston was not at that time distributed in
accordance with crime ttends. The ghetto district
(District 9) was undermanned, while District 15, a
small, low-population, working-class neighborhood,

had three times as much manpower as its crime rate
would seem to require. Furthermore, the rate for
police apprehension of juveniles was highest not in
the ghetto or working-class districts but in middle-

class District 5 (see Table 3.5). See Reppetto
(1970:97££) .

Reppetto (1970Q; 76) claims that, until the late 196Q's
detectives were often selected through political spon-
sorship, which often gave them a higher status than
their nominal superiors, sergeants who were promoted
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NOTES (CONT'D)

10.

through civil service. See also Wilson, 1968:150-138.
Shift Lieutenants in Boston, rather than engaging in
field inspection, oversaw clerical work in the station.

As an example, it was reportedly common knowledge in
those years that certain barrooms and liquor stores

in South Boston were operating illegally "after hours"
while in other neighborhoods book-making operations
flourished openly.

The problems were complex. For example, the lack of
minority representation on the force was a problem
beyond the control of the Department in some respects.
The state civil service system administered the entrance
examination and the Department never pressured that
agency to make a minority recruitment effort. Then, too,
there was little creative thinking in the Department

in response to these new problems. As an attempt to
deal with the service problems created by changing
neighborhoods, the Department stepped up its community
relations efforts and created a special squad of

black officers known as the "soul patrol.”

One of these served the West End-Beacon Hill, part of
which urban renewal had demolished for luxury apart-
ments, Opposition to the closing came from district
captains who would lose their offices as ''little
commissioners,' patrol officers fearful of new assign-
ments, businessmen and citizens fearful of less
protection, and district courts, which faced similar
pressure for consolidation. See Reppetto (197Q:127-
131).

Reppetto (1970:135) = claims that the schedule adjust-
ments and lack of pay increases resulting from Mayor
Collins' stress on economy led directly to the formation
of the Boston Police Patrolmen's Association in 1965.

The Association also used its reputation for influence
in the Boston City Council to obtain a bargaining
agreement from the Mayor to establish three eight-
hour shifts with a $15/week shift differential for the
night men., In addition, the BPPA obtained an agency
shop and the ability to bargain with the Police
Commissioner rather than the City over the implemen-
tation of shift changes., (Albert, 1975:31-32).

Albert (1975:37)  notes that, according to one
knowledgeable analyst, the BPPA contract included

some of the best fringe benefits of any police
contract he had seen.
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NOTES (CONT'D)

11.

12.

13.

14,

15,

In regard to the Model Cities Proposal, the BPPA
strongly opposed all of the recommendations; the top
command, which had formally approved the program,
stated that they had done so only at the mayor's
insistencs and that they too opposed it. The city
council, after sending the police-community relations
section to the BPPA for comment, substantially altered
this section of the Model Cities Proposal "so that
what emerged was unrecognizable.'" See Reppetto (1970:
147-148) and Albert (1975:43).

The traditional response of the Boston Police
Department to a problem was to create a special unit
to concentrate on enforcement in tha% area, instead
of delegating enforcement to the district detective
branch. For example, the department had created the
Organized Crime Unit, the Auto Squad, the Juvenile
Unit, the Internal Affairs Unit and other special-
ized units in response to the growing perception of
violations in each of these areas. Therefore, it was
quite logical that in 1970, when drug abuse came to
the forefront of public attention, the Drug Control
Unit be created.

General Order No. 366 (Feb. 11, 1970). The General
Order alsc indicated that the Unit 'shall be
responsible...for the preparation of evidence and
the prosecution of all narcotic and harmful drug
cases; and for the safeguarding of all narcotic
and harmful drugs taken as evidence until properly
disposed of according to law."

Much of the increased independence accrued to the
middle-level command staff but Albert (1975: 9)
accepts the interpretation that part of the BPD
leadership vacuum was filled by the BPPA, which
thereafter became markedly more aggressive in its
dealings with the Department and the City Council.

One superior officer recalled in an interview how
throughout the 1960's corruption had existed among
officers at all levels of the force and particularly
in the Vice Squad. This issue had rarely been directly
confronted, however, during the period before di
Grazia came into the Department. Di Grazia's biggest
contribution, in this officer's opinion, was that

he did confront this issue and consequently

"brought integrity to the Police Department.”
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NOTES (CONT'D)

16.

17.

18.

19,

20.

21.

Moreover, the state of the vehicle fleet was disgraceful.
There were no uniform markings, seats were held up by
milk crates, and maintenance was minimal at best. Di
Grazia reassigned a large number of ocfficers from

desk jobs; he purchased new vehicles and improved the
garage staff. As a result the Department was able to

add an additional 100 response units. However, there

was serious resentment among those who lost favored
positions.

The BPPA filed a suit on the last feature, claiming
that in reality it was the introduction of one-man
patrol cars and thus violated a collective bargaining
agreement., The judge dismissed the suit and agreed
with the reasoning of the Police Commissioner on the
igsue. See Albert (1975:77-79).

According to Albert (1975: 24), "Initfally, di Grazia
had hoped that these two new offices would make great
strides in improving communications with the different
police unions. Unfortunately, they did not make these
inroads."

The SIU handles the most sensitive investigations into
police corruption and monitors the effectiveness of all
individual district commanders. It concentrates on
gaming, narcotics, prostitution and other areas
commonly associated with police corruption. Members

of the unit serve voluntarily, submit annual financial
statements, and take polygraph tests (Albert, 1975:
59-60). )

For example, after the first contract bargaining in
1968-69, the top-grade patrol officer's pay was higher
than that of a starting sergeant. Subsequent negotia-
tions between the BPD and the Superior Cfficers Federa-
tion established salary differentials between patrolmen's
and superior officers' pay and linked wage increases

and benefits of the latter group to those won by the
BPPA (Albert, 1975: 30).

The Superior Officers Federation did object to
the polygraph tests and financial statements of the
SIU, and to the promotion of certain individuals from
below the rank of captain to the rank of superintendent;
it also unsuccessfully sought an injunction to prevent
the use of the psychological and personal questionnaires.

This opposition extended to civilians in clerical as well
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NOTES (CONT'D)

22.

23.

24,

25,

as those in administrative positions. Here the issue
was the displacement of police officers from attractive
positions and the BPPA led the fight against di
Grazia. In 1969, for example, Mayor White proposed
the hiring of 50 civilian clerks for work at
headquarters and in district statioms. He felt that
sworn personnel had not been trained for adminis-
trative and clerical jobs. In addition, however, the
salaries of officers had priced them out of this job
market, thus overcoming the financial obstacle that
Mayor Collins had seen a few years earlier. The Mayor
did obtain City Council approval for funding of this
measure but the result was not to replace 50 officers
in the stations but merely to add 50 clerks to work
alongside them. A companion proposal to hire 50
civilians for downtown traffic direction was
defeated (Albert, 1975: 45).

This can more readily be understood in the context
of the rigid vertical structure of the Police
Department and the way in which a civilian presence
circumvents that structure. Moreover, in the early
days of the di Grazia administration, a number of
high-ranking commanders had retired or been demoted
to their civil service rank and there was therefore
little stability of command.

Di Grazia's civilian staff assistants had had consid~
erable experience with the task force approach to law
enforcement problem solving. Through their work for
the Police Foundation, they had dealt with task forces
in Kansas City and several other cities. The approach
had worked well in those cities and its use in Boston
seemed appropriate to them.

A member not in good standing is prohibited from
participating in union elections and is deprived of
all union benefits, such as the defense fund and
assistance of counsel in departmental hearings and
trial boards.

The. Commissioner regularly attended in-service.
training classes at the Police Academy. He expressed
higs views on a number of issues and encouraged
discussion on matters ranging from the air-conditioning
of cruisers to methods of dealing with corruption,

He had questionnaires developed and mailed to all
members of the force to learn their opinions about
uniform and cruiser specifications. The BPPA, claiming
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NOTES (CONT'D)

26.

27.

that these were health and safety issues and should
therefore be left to collective bargaining, advised
its members not to answer the questionnaires. Many
officers chose to respond, however, recognizing the
potential for improved working conditions and feeling
like pawns in the open hostility between the union
and the administration.

Reppetto (19790: 201-202) notes that:

"If thecity administration were determined to fight the
police union, it would make sense for it to court the
command group, who themselves dislike the union because
it curtails their authority.... When it comes to a show-
down between city hall and the police union, the

union is able to invoke the issue of law and order versus
political interference. But when the struggle is

between the police command group and the union, the
relative advantages are reversed because the police
commissioner can claim the law and order issue as his
owrs while his efforts to run the department can hardly
be termed political interference.'

In early November 1976, as di Grazia was ending his
administration as Boston Police Commissioner, he released
a report by the Special Investigation Unit that alleged
widespread police corruption in one district of the
city. In particular, the report claimed that the police
made minimal attempts to curb crime, allowed violaticns
of alcoholic beverage laws and ignored illegal sexual
activitieg, Di Grazia, justifying the public release

of the document, claimed the investigation was designed
as a management tool to help develop professionalism
and not for the purpose of criminal prosecution.
(Boston Globe, Nov. 9 and 10, 1976).
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CHAPTER V

THE POLICYMAKING PROCESS:
CRIMINAL INVESTIATION GUIDELINES

Preliminary Steps

Before the Prpjéct began, the Director of the Center and an adminis-
trative assistant to the Commissioner agreed that the project would produce
gomething of practical benefit to the Department, and that the Project would
focus, initially, on the development of criminal investigative procedures,
rather than policies on the selective enforcement of drug laws. In April
1975, the Commissioner appointed the Superintendent of Field Services to
serve as Department liaison and to provide staff from his bureau to assist
the Project. The proposal called for the creation of a Task Force repre-
senting several specialized units--vice, narcotics, organized crime, the
legal advisor, and two district detective units. The nature of the liaison
and the staff assistance to be provided by the Bureau of Field Services
and the gpecific role of the Task Force, however, were left for later
development.

Working first with a staff assistant to the Commissioner, Center staff
held a series of introductory meetings with Department personnel. While
the particulars discussed at these meetings varied, all of them had two
common objectives: development of a process which would structure and de-
fine collaboration between the Department and the Center, and familiariza-
tion of Center staff with the organizational structure and personnel of
the Boston Police Department.

Each meeting began with an overview of the objectives of the Project:
to help the Department use its authority to develop rules on criminal in-

vestigative procedures; to implement and evaluate the impact of selected
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rules; and to identify other sensitive areas in which appropriate policies
structuring police decisionmaking could be developed. Project attorneys
repeatedly'emphasized that the Supreme Court--which many police officers
believe has deprived them of essential flexibility--has in fact left con-
siderable latitude to individual departments to define reasonable criminal
investigative procedures. Staff further explained that the Court has often
invited police agenciles and state legislatures to develop alternative means
for complying with existing constitutional requirements and to develop pro-
cedures in areas not yet fully regulated.1 Center staff described how this
project provided an opportunity for the Department to do these things. In
an effort to encourage acceptance of the Project and willing participation
by sworn personnel, Project staff may have over-emphasized the technical
assistance aspect of the Project during the early meetings. Some officers
understood and supported the research and evaluation components, but others
perceived our role as simply to help the police develon procedures that
would enable them to do what the courts say they cannot do.

In these early meetings, department officials raised some of their
concerns, including access to warrants during odd hours; searching, impound-
ing, and inventorying cars; searches incident to arrest; development of
telephonic warrant procedures; limitations on oral testimony in support of
affidavits; emergency searches; stop and frisk; pre-trial identification
procedures; and selective enforcement. These concerns were noted and
discussed, but the establishment of priorities among these problem areas

was left until the Task Force was created.

Formation of the Task Force

The grant proposal stated that a Task Force of superior officers drawn

1. Notes and references for this chapter begin on page 124.
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in part from two centralized investigative units and the detective units
in the city's busier districts would participate directly in the develop~
ment, review; and implementation of criminal investigative guidelines. The
importance of selecting officers who had the respect of and credibility
among the rank and file was emphasized repeatedly by Project staff, the
Commissioner's civilian assistant, and the Department liaison.

The Drug Control Unit and the Intelligence Division? were the two cen-
tralized units selected to work with the Project during the first phase. De-
tective units in District 4 and District 2 were also selected. After the
first two meetings of the Task Force, it was agreed that the Captain of the
Department's Training Academy, who is responsible for pélice training in
criminal procedure, would be added to the Task Force. Thus the Task Force

was composed of ten sworn Department personnel whe would eventually have re-

sponsibility for implementation of the work. The Task Force agreed to maintain

contact with the Directors of Planning and Researchand the Training Academy.
The Department also detailed a patrol officer to work with the Project at
the Center.

Reaction to the selection of Task Force members varied. Some mempers
openly expressed the view that certain other members had beén invited to
join simply because of internal or external political factors. The consen-
sus was, however, that several of the officers invited to participate had
reputations for being unusually outspoken and were acknowledged by the force
to have an understanding of the intricacies of police work from the perspec-
tive of line officers. This is significant in two respects. First, no one
was ordered to serve as a member of this group: officers on the Task Force
first became involved and later remained active because of their interest
in the substantive areas addressed. Second, administration encouraged par-

ticipation by individuals known to be candid in expressing views different
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from those of the administration: this suggested the administration's com-
mitment to the effort, and its recognition of the importance of both the
subgtantive areas and the participatory process.

It should be noted, however, that another interpretation is possibia.
If the administration had no intention of using the results of the Task
Force's work because the issues addressed did not correspond to emerging
Department prilorities, then soliciting the involvement of outspoken field
supervisors could merely have been an attempt to appease them and their
constituencies in the Department. But this did not appear to be the case,
at least during the early stages of the project.

From the earliest meetings, the Task Force saw the role of the legal
advisor as limited. The majority of the Task Force agreed that he should
be kept informed of their activities but that he should not be a member of
the group. This attitude appeared to result from that of the current legal
advisor: he was not routinely available to officers requesting information
on the legal issues relevant to a particular case, nor did he develop a
mechanism for communicating important statutory or case law developments.
Unlike his predecessor, the legal advisor prefers to negotiate and draft
consultant aund service contracts and engage in litigation on behalf of the
Department. At preliminary meetings attended by staff attorneys and the
legal advisor, the latter seemed reluctant tc participate in the development
of investigative materials. It was not clear whether this reluctance
reflected hils discomfort in working closely, over an extended period, with

sworn personnel, or simply an unwillingness to modify his independently

established priorities,
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Early Work of the Task Force

The environment in the BPD at the inception of the Project compounded
the usual difficulties in having "outsiders" working in a police agency.

The insular nature of police departments has historically made it difficult
for civilians to gain the access they need to department data and personnel,
When access has been granted, many departments, including Boston's, have
perceived themselves as the victims of academic research. Early Task Force
meetings provided a forum in which to communicate to the police the fact
that Center staff were intrigued by the opportunity to work with Department
personnel in developing policies useful to police officers attempting to
apply complex legal standards to commonly encountered field situations.
Project staff successfully argued that Task Force members, by raising is-
sues of concern to them as field supervisors, would structure research ef-
forts.

Having negotiated administrative access to the Department, Project
staff recognized the need to convince the officers on the Task Force that
they were not acting on a hidden agenda as agents of the Commissioner but
were intent on developing a collaborative, problem-solving process with
line personnel.

Thus, the most significant accomplistment of early Task Force meetings
was the emergence of confidence in the project and its staff, Although some
members of the Task Force understood and supported the project from the out-
set, others were suspicious of both the project and the staff, Only after
a number of meetings did the skeptics begin to believe that Center staff
had expertise that could be useful in developing investigative policies
needed by the Department, and that Center staff did not intend to develop

and impose solutions to these problems unilaterally on behalf of the
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administration.

Once confidence was established, attention of the Task Force and staff
turned to other matters critical to a preliminary definition of the sub-
stantive work to be undertaken, The first question was the status of the
policies to be developed. Th:> initial proposal and work-plan uncritically
assumed that policies developed by this project should conform to the trad-
itional administrative model for controlling police behavior: Department
rules and regulations. Representatives from the administration agreed;
they expected that the policies would be incorporated into the reviged
police manual. However, discussion at Task Force meetings and interviews
with others on the force and in the administration raised substantial un-
certainty about the effectiveness of rules as a mechanism for enforcing
Department policies. Project staff agreed to examine the advantages and
disadvantages of promulgating policies in that form. (See Chapter VI).

To encourage officers to regard criminal investigative policies as
relevant to their jobs and as a useful source of guidance, Task Force
members and Project staff agreed that the negative and punitive connota-
tions of rules should be avoided. Further, Project staff and the Department
were committed to encouraging sworn personnel of all ranks to participate in
the development of the policies in question, and this caused some concern
about possible opposition from the Boston Police Patrolman's Association
if the policies being developed were given the status of rules. Although
the substantive issues addressed by this project differed significantly
from those addressed by the task force mandated to re-write the police
manual, it had to be remembered that the union's opposition to patrol of-
ficer participation in rulemaking had caused that effort to fail, Moreover,

the criminal procedure area does not lend itself to uniform applicatioa of



statlic rules. The dictates of the Fourth Amendment, for example, invite
varying interpretations in differing circumstances. Thus, the creation
of a framework of guiding principles to assist the officer in making
appropriate decisions seemed desirable.

The Task Force therefore decided that the policies should be ad-
visory 'guidelines" rather than "rules," that they should be affirmative
and emphasize what police officers may do, and that they should contain
examples of how the policies would apply to a variety of factual situations.
To reinforce the positive character of its work, the task force decided to
recommend that violations of the guidelines alecne should not be used as a
basis for suppressing evidence in court or for disciplining officers ad-
ministratively; only if a violation of the guidelines was also a violation
of constitutional requirements or was equally serious for some other reason
should judicial or administrative action be taken,

With the resolution of this issue, an informal process for the develop-
ment of guidelines was discussed and agreed upon: the choice of areas in
which guidelines were to be written would be made jointly by the Task Force
and Project staff, with priority consideration given to areas covered by

the Arizona Stute University Model Rules for Law Enforcement (1974). Nec~

essary legal and social research would be done by project staff, while unit
commanders would help them collect information about theilr respective units.
Proposed guidelines would bz drafted by project staff and submitted to the
Task Force, which would solicit the opinions of others in the Department.
Upon approval by the Task Force, guidelines would be submitted to the Com-
missioner for review and approval.

The Task Force decided that in a few selected areas implementation

would be undertaken. This phase would include developing, with Training
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Academy staff, new materials relating to the selected guidelines, and con-
ducting training programs for the units involved in the Task Force.

The Task Force agreed that, if Project staff interviewed cnly its mem-
bers, the information thus made available would not be sufficient to obtain
a comprehensive picture of the p?actices, problems and needs of line officers
in areas such as searches incident to arrest. A process had to be developed
that would give Project staff opportunities to meet and interview a great-
ex number of line officers than originally planned. It is always difficult
for "outsiders'" to engage in candid discussion with police officers about
their activities and concerns. As explained earlier, it wculd be particu-
larly difficult in the Boston Police Department at the tiﬁe this project
began., Yet the administration, Task Force and Project staff agreed that
expanding the scope of participation in the guidelines development process
was essential both to ensure that the policies would be substantively re-
lated to the concerns of police officers and to increase the likelihood of
compliance with the guidelines once promulgated as Department policy.

The Task Force and Project staff agreed to attempt to integrate the
social science inquiry into an existing Department program with which of-
ficers were familiar, With the cooperation of the Director of the Divisw
ion of Training and Education, the in-service training program at the Po-
lice Academy was chosen, Lt was considered an appropriate vehicle through
which project attorneys and staff could meet officers from the four units
selected to be primarily involved during this phase of the Project. The
Captain responsible for training in criminal procedure was respected through-
out the Department; if Project staff were identified as resource personnel
working with him, this associztion might offset the disadvantage of their

being outsiders.
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Task Force Review

Draft guidelines that incorporated the results of both legal and non-
legal research were submitted to the Task Force for review and initial ap-
proval. In a séries of meetings that extended through the life of the
Projea}, the Task Force scrutinized each proposed guideline and the accom-
panying examples illustrating its application. Guidelines were revised
where necessary to ensure that thelr substance appropriately addressed
practical concerns, and that the language clearly conveyed the intended

meaning.

Distribution of Guidelines

The original plan called for distributing the guidelines during reg-
ularly scheduled in-service training sessions but this had to be abandoned
when the Department discontinued regular in-service training, allegedly
because of fiscal considerations. To meet the need for a readily available
dissemination mechanism, the existing process for the distribution of rules
became the model for the distribution of the first set of guidelines (on
search warrants, motor vehicle searches, and searches incident to arrest).

The normal distribution method for the rules calls for every district
to obtain a copy for each officer assigned to it; the number of officers can
be found on a computer print-out issued from headquarters. Each officer,
on receiving the material, must sign his name on the print-out. This system
is designed to provide security and a record of how many copies are distrib-
uted and to whom, The printouts are returned to a headquarters unit, which
keeps them.

This method of distribution proved to be rather slow. When randomly

selected officers chosen for training and testing sessions over the late
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summer months of 1977 were asked whether they had received the guidelines,
in some districts a substantial number of officers had still not received

copies. In February 1978, we began in earnest to try to determine how many
books had actually been distributed. A review of district print-outs and

calls to the districts indicated that the majority of books had been dis-

tributed.

Before, during and after distribution, staff members and the Task
Force repeatedly attempted to draw attention to the guidelines ard to stress
their value., During ride-alongs, training sessions, and other opportunities
for discussion, suggestions were solicited about how officers might be en-
couraged to familiarize themselves with the material. Officers from the

Tactical Patrol force, with whom Center staff were working on the stop and

frisk study, suggested that the Pax Centurion, a widely-read newsletter pub-

lished by the BPPA, would be a good vehicle for disseminating information
about the guidelines. This suggestion was taken up with superior officers,
the Task Force and administrative personnel, The commanding officer of the
Training Academy agreed to write an article on the guidelines, which appeared

— ——

in the April 1977 issue.i

A review of the normal distribution process suggested several flaws.
Not only was it very slow, but often officers tossed the materials distrib-
uted into lockers and ignored them. This happened when officers were given
materials at the end of a tour of duty or when they went to the captain's
office to pick up their checks; few officers would take their work home
with them, and, by the time they returned after their days off, they would
have forgotten the books or papers they had thrown into their lockers or

under the car seat. The fear was that this would happen with the guide-

lines as well.

120




Perhaps the most prevalent criticism, however, concerned the lack of
any demonstration of commitment to the materials by the administration.
Some writers have suggested that an organization's expressed commitment to
a program, and employee perception that the program furthers important or-
ganizational goals, may be significant factors in tbe program's acceptance
and success.5

The method of distribution, lack of sanctions to spur compliance, and
the absence of explicit managerial support for the material probably led
many officers to regard the guidelines as just one more in the mass of hand-
outs an officer receives. After considering these criticisms, staff and
Task Force agreed to propose changes in the method for Aistributing the
second set of guidelines. At the suggestion of a task force member, a pro-
posal to the Commissioner was prepared that called for the materials to be
handed out at roll call. This would insure that officers would have their
books while on duty; they would then be more likely to pefuse the books, and
might even have occasion to apply the material. It was further proposed
that the Commissioner make a videotape stressing the importance of the
guidelines and exhorting officers to study and use them. This videotape
would then be shown at roll calls at the time of distribution and would
demonstrate administrative commitment,

The Commissioner and his staff agreed to this proposal. In additionm,
the Department issued a special order written by a Project staff attorney
regarding the distribution.® The special order, to be posted and read at
roll calls, explicitly states that the guidelines represent official Dep-
artment policy, thereby clarifying their status, and explains that the
Department is seeking to include the guidelines on future promotional

examinations. In order to account for completion of the distributiom,
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the order also requires all officers to sign for their copies and requires
the district commander to return the signed print-outs within three weeks.
Training sessions at the Academy offered further opportunity to encour=~
age compliance while teaching officers how to use the materials., Academy
staff have integrated the guidelines into the core curriculum for training
the present recruit class of 120. The Department's personnel director pro-
jects that approximately one~fourth of the present force will reach retire-
ment age, and presuﬁably be replaced, within the next three years. Because
of this unusually large anticipated turnover, the inclusion of the guidelines

in the training process at this time is particularly opportune.

Additional Efforts of the Tagk Force

(1) Judicial and Prosecutorial Conference

To ensure that judges and prosecutors recognize the importance of the
Department's guidelines, Center staff suggested in October 1977 that the
Task Force consider recommending to the Commissioner that the Department
organize a conference for District and Superior Court judges, members of
the Distrint Attorney's staff, and Boston Police Department personnel, The
purpose of the conference would be to explain how the Criminal Investigative
Procedures are being used by the Department, and how they can serve as
standards of good police work., It was suggested that this conference could
further promote good police practice. Judges would be encouraged to examinw
the guidelines for use in their deliberations, Judicial reference to the
guidelines in defining reasonable police practices would provide an incen-
tive for officers to read and use them. More important, the conference
would foster the greater communication between the Department and the courts

which the Task Force had always desired.




There was general agreement that the Task Force should recommend to
the Commissioner that he initiate contact with judges and prosecutors on the
use of guidelines. However, at the completion of the Project, the Depart-
ment had not yet convened a meeting of judges or representatives from the
District Attorney's office. Department personnel to whom the Commissioner
delegated this responsibility continue to indicate an interest in proceeding
but it is unclear whether any meeting will result,

(2) Citation Proposal

As part of the police policymaking project, the Center attempted to
aid the Boston Police Department in developing selective enforcement pol-
icies. This effort took two forms. The first involved work in the sensi-
tive area of drug use. This work is described in Chapter VII. The second,
as an outgrowth of the work in the arrest area, was the development of a
citatiem proposal. The proposal was designed to articulate and gain accep-~
tance for the concept of alternatives to arrest in non-traffic misdemeanor
cases, including some drug offenses. It was presented to the criminal in-
vestigative Task Force for discussicn, and drew strong reactions from Task
Force members, mostly negative, Their arguments included the following:

(1) The use of citations would give offenders a "second chance' to
avoid prosecution by creating the possibility that a clerk's hearing would
"wash out" the arrests made by officers., It was claimed that as things are
now, officers can make offenders appeaxr in court, with the power to swear
out a complaint if they do not appear,

(2) 1In most situations, officers have to arrest to get an offender
off the street and to keep him/her from doing further harm, Citations had
been used unsuccessfully in the areas of jaywalking and dog violationms.

(3) Use of citations would introduce more rather than less discretion
into police work, thereby allowing more bias to enter, A citation system
would have to be monitored and regulated to see that it was being applied
equitably in different districts.

The Task Force agreed that the topic could be pursued by means of dis-

cussions with judges, perhaps initiated through the Research and Planning

Division. The proposal has not been acted upon,
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NOTES

1. See, e.g., United States v. Wade, 388 U.S. 218 (1967);
Miranda v. Arizona 384 U.S. 436 (1966).

2. The Intelligence Division of the Boston Police Department
includes vice control and organized crime.

3. Action in cases of such seriousness would, of course, be re-
quired even in the absence of guidelines.

4, See Chapter B-IT and B~III for a detailed description of these
efforts.

5. For example, one of Barnard's (1968) conditions for acceptance
of an order is that the employee must recognize and believe
that the order is consistent with the organization's purpose.
Some officers interviewed expressed the belief that the prob-
lem of compliance with department policies arises from a
common perception that the administration is not routinely
concerned with investigative field activity.

6. Boston Police Department, Special Order - S.0. No. 78-40,

"Criminal Investigative Procedure Manual Distribution," May
11, 1978.

REFERENCES

Arizona State University College of Law and Police Foundation
1974 Model Rules for Law Enforcement. Washington, D.C.: Police Foundation

Barnard, Chester
1968 Functions of the Executive. Cambridge: Harvard University Press.

124




CHAPTER VI

RULES AND INCENTIVES TO INCREASE ACCOUNTABILITY

Introduction

Binding rules, regulations and orders that rely on the threat‘of
punishment to encourage compliance with their content are the usual
form in which explicit instructions governing discretion are issued.
But sworn personnel commonly perceive police department rules as addressing
issues irrelevant to the complex problems of policing and as administrative
tools frequently invoked for purposes unrelated to the violation of a
particular directive. The Boston Police Department explicitly recognizes

this in its Rules and Regulations Manual(Boston Police Department, 1974b:iv):

It is a common notion among experienced police officers that rules
and regulations, procedures, policies, and such are of little or
no value to actual police operations and really exist so that the
Department has a tool with which to punish police officers who
"rock the boat." This is difficult to dispute because rules

are so often misused in exactly that fashion.

Traditionally, the most definitive and the most enforceable
statements in a police manual have had practically nothing to

do with the important parts of the job. We have always found

it easy to tell how to dress, how long to wear your hair, when

or when not to smoke, how to treat your superiors, and generally
how to get along with the Department. We have not found it so

easy to tell you what the Department expects of you when confronted
with a situation that requires you to make a decision,

While acknowledging the accuracy of the perceptions of sworn personnel,
however, the Boston Police Department, like most others, retains its rules
on the assumption that the threat of internal disciplinary action is an

effective means of providing control over police behavior.

1. Notes and references for this chapter begin on pagel39.
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The Problem with Rules

Information obtained from interviews with administrative and sworn
personnel, including officers assigned to units charged with determining the
level of rule compliance and prosecuting alleged violations, suggest that in
Boston rules are not currently an effective mechanism for implementing
Department policies.2

Officers perceive, and administrative personnel acknowledge, a lack of
uniformity in enforcement except for ''serious'" or highly publicized infrac-
tions. Supervisory persounnel interviewed admitted that rules have never
routinely been used as a standard of performance against which to evaluate an
officer's behavior. They are most likely to be invoked wheﬁ a supervisor
chooses to "make an example" of an individual, often for conduct unrelated to
the particular rule allegedly violated. They may not be invoked even when
there is a falrly clear rule violation.3

The fact that supervisors choose to institute or not to institute dis-
ciplinary proceedings for internal or external political reasons indicates to
patrol officers that the administration is not committed to rule compliance
as a meaningful measure of job performance. As a result, according to field
supervisors, the actual level of compliance with written rules is very low,
in spite of the threat of disciplinary sanctions for detected violations.

Furthermore, the use of shifting assignments of patrol supervisors
exacerbates problems associated with determining compliance and accountability.
The declining number of sworn officers in the Department has led the
administration to relax permanent assignments of supervising personnel
to squads and platopns. In order to maintain sufficient strength in each
district and sector, patrol officers sometimes and patrol supervisors
frequently, are "lent" to other units. This flexibility allows a minimum

number of officers to provide adequate police services throughout the city,
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but, without a structured and continuing relationship between patrol
officers and supervisors, the supervisor cannot adequately observe
and evaluate his subordinates and determine the level of their compliance
with Department rules. %

There are other mechanisms presumed to control police conduct
which are initiated outside the Department. Interview data suggest,
for example, that '"civilians' are the source of most of the the complaints
filed with the Internal Affairs Division. An officer assigned to that
division suggested that many of these complaints are frivolous,
brought only in the hope of stalling pending criminal actions against
the complaintants, or enhancing their plea-bargaining positions. To
the extent that other officers share this perception, cynicism about
compliance with rules is increased as an officer sees disciplinary
action not as a legitimate exercise of authority to control police
behavior, but rather as a way for citizens to harass the police and delay
justice.5

External review in its present form does not provide an eifective
remedy. Damages for tort suits in most jurisdictions are limited to
property damages; juries are unsympathetic with the typical plaintiff,
and prior reputation (which may include a criminal record) is admissible
to impeach credibility, to mitigate damages to reputation (which in many
jurisdictions is not available in the first place), and to show probable
cause for the defendant officer's allegedly injurious acts, Most
importantly, sovereign immunity prevails in most jurisdictions, leaving
the plaintiff with a virtually judgment-proof police officer as the
sole defendant. The Federal Civil Rights Act, 42 U.S.C, 1963} provides

for punitive damages and damages for injury due to emotional distress
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whenever anyone acting under color of state law deprives any person of
any rights, privileges, or immunities secured by the Constitution and
laws, but, because of jury antipathy and exclusion of governmental
units from liability, few successful actions have been brought. Since
1950 only 36 suits have successfully claimed that police falsely imprisoned,
used unnecessary force, or made illegal searches and seizures., A
majority of these was based on allegations of brutality, while only a
minority involved claims of illegal searches or seizures.6

The difficulty in detecting rule violations and applying sanctions
in combination with conflicting organizational demands on officers,
greatly diminshes the deterrence value generally ascribed to rules.
Perhaps more significant, it results in officers' viewing the occasional

invocation of disciplinary proceedings as arbitrary and capricious.

The Use of Positive Incentives

The apparent limitations of rules as a mechanism to govern discretionary
field behavior in traditionally organized police departments, and officers'
negative perception of the traditional role and content of administratively
promulgated rules, encouraged the Task Force and staff to examine closely
the role of rules in the Boston Police Department and to consider developing
other means of encouraging compliance.

The Task Force therefore decided that the written policies should
be advisory "guidelines" rather than "rules," that they should be
affirmative and emphasize what police officers may do, and that they
should contain examples of how the policies would apply to a variety of
factual situations. To reinforce the positive character of its work,

the Task Furce decided to recommend that a violation of the guidelines
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should not be used as a basis for suppressing evidence in court or
for disciplining officers administratively unless there was also a serious
violation of constitutional. requirements that made judicial or administra-
tive action necessary.

It has often been suggested that a well-ordered system of specified
positive reinforcements can be useful in inducing desired behavior.
A positive incentive system, rather than using a "stick" to punish improper
acts, offers '"carrots" for desired behavior. Such a system relies on the
assumption, as noted by Levine (1976:490), that people "are to a great
extent self-interested and future-oriented so they will conduct themselves
in a manner conducive to receiving rewards . . .." That is to say, if
an officer is offered greater rewards for complying with explicit policies
than he achieves with non-compliance, he will deliberately choose to act
in accordance with the policies.

Given strong enough incentives, officers will go to great lengths
to observe formal requirements. The apparent immunity of Boston Police
Department search warrants from judicial suppression suggests that the
relatively burdensome task of obtaining a warrant will be performed
and performed properly when it is worth the officer's effort to get inside
the search site, So career opportunities can probably be structured to
inspire similar formal compliance with the law., A final factor in
favor of the use of affirmative incentives over negative sanctions is
the protracted struggle of police administrators to "professionalize"
police forces. As line officers come to see themselves less as foot
soldiers and more as craftsmen, traditional authoritarian means of
discipline become less appropriate. Like other police departments, the

Boston Department is committed to the task of upgrading the quality of
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police services through professionalizat;on. As these efforts bear fruit,
an emphasis on affirmative dincentives will become increasingly urgent,

The Boston Police Department had, at least in part, already recognized
some of the values of a positive reward system. A report published by the
Planning and Research Division in 1974 noted the importance and effectiveness
of rewarding desired behavior. But this report, noting that rewards of
status, position and money are the most meaningful, concluded that 'none
of these is ours to ccnfer." (See Boston Police Department, 1974a).

Task Force members agreed that money could serve as a most effective
motivator for guideline study and use, but no funds were available for
direct rewards. However, as increases in money and status in the BPD
are available only through promotion, Center staff and the Task Force
decided to investigate the possibility of using the promotion process

9 As former Commissioner di Grazia has said,

to encourage guideline use.
where promotion provides the only means of economic betterment, '"the pressure
to gain promotion to a higher rank can become intense . . . [and there is]
likely to be considerable competition for the limited number of superior
officer vacancies" (Shimberg and di Grazia, 1974). Because of the recent
history of examinations in the Boston Police Department, changes in the

examination process and content to include guideline materials seemed

feasible to the Task Force,

Civil Service Examination

The Boston Police Department came to rely on the civil service process
largely out of the wish to avoid favoritism, partisanship and corruption
in public service. The development of testing criteria for assessing

candidates enhances the appearance of impartial grading and selection for
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promotion.10 Moreover, objective written exams are generally easier
for a bureaucratic organization to administer and evaluate than are
more subjective techniques. The administrative process has therefore,
led to a reliance on objective, easily defensible questions as a way to
demonstrate impartiality and to ease administrative burdens .1l

Maintaining a format of easy~to-grade questions while attempting
to develop substantively difficult exams has often led to unfortunate
results. Examinations focus on obscure detail, requiring memorization
but not necessarily comprehension of selected materials. This flaw
has subjected the civil service process to considerable criticism.

Several superior officers in Boston express the opinion that exams tend
to test knowledge of obscure and often ambiguous information, ary thus
lead to the promotion of skilled test-takers who may not have any
qualifications to make them capable officers.

Former Commissioner di Grazia also criticized the trend toward
reliance on objective exams and non-job-related material. As part
of his reform efforts, he initiated a movement to reconsider the roles
of superior officers in the Department. After conducting a study of
tasks performed and reconsidering organizational goals, the Department
promulgated a modified rule describing the sergeants' supervisory and
managerial tasks; the rule, however, acknowledges the importance of their
knowing the theory and application of law relevant to police wotk,

In line with this new view of the sergeants' job (and with concurrent
increased emphasis on the management aspects of other superior officer
positions), the Commissionef sought to alter promotional exam content.

The Director of Personnel for the Department explained that the Commissioner

expected patrol officers to know the law already, so that candidates
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should be tested instead for their mastery of managerial skills,

In order to implement these changes, di Grazia sought authority
to control the composition of the Department's exams. Normally, the
Massachusetts Division of Personnel Administration creates and administers
entrance and promotional exams for state civil service positions and for
municipal positions as contracted. Di Grazia therefore approached the
Division and the mayor's office with his proposal, received the appropriate
delegation of authority, and hired consultants to prepare book-lists
and exams.

In spite of the continued need for knowledge of the law, as demonstrated
by the rule describing sergeants' duties, the exam showed a marked decrease
in the proportion of questions devoted to substantive and procedural
criminal law and 3 corresponding increase in material on management and
supervision. Many younger, college?educated officers were prepared for
study in organizational and managerial areas and sympathetic to the idea
of a more efficient, modern bureaucratic organization. But the shift
engendered Eonsidérable hostility within the Department. Many officers
felt thét the exams should continue to emphasize criminal law and procedure.
Mot only were they comfortable with tradition, but they believed that
thorough knowledge of these areas was necessary if line supervisors were
to perform their jobs effectively. Moreover, many officers suggested
that it was foolhardy to assume that all patrol officers and supervisory
candidates already had the requisite knowledge of law and procedure.
Interviews with superior officers elicited numerous anecdotes about field

supervisors ill-equipped to function as law enforcement personnel.l2
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In Qctober 1977, the Task Force submitted a recommendation to
Commissioner Jordan urging him to direct appropriate Department personnel
to investigate the possibility of including the guidelines on future
exams. The recommendation stressed the usefulness of guideline study
especially to officers who were promoted, as well as to all officers
exposed to the material. Noting the usefulness of this material to test
capability in the subject areas covered, and the popularity of this
proposal in the Department, the Task Force recommended meeting with
the Commissioner to discuss the matter further, At subsequent meetings,
both the Commissioner and the Director of Personnel committed themselves
to proceeding on the proposal.

Center staff members have also suggested to officials in the Division
of Personnel Administration that the guidelines be incorporated in police
promotional exams. Considerable support was expressed in the Division.
Not only were they receptive to using the guidelines for Boston exams,
they suggested that the material eventually be incorporated in police
exams,

While the project appears to have been successful in implementing
this proposal, a number of factors limits the potential effectiveness
of promotional exams as a significant incentive for officers to study the
guidelines. In 1974, 634 officers took the sergeant's exam; only 206
passed the written part and of those only 100 were promoted. In 1977,
only 66 promotions to sergeant resulted from an exam administered to
over 400 officers.l3 The small number of promotions makes the likelihood
of reward for time and eneréy expended small, and thereby decreases

effectiveness of the reward,
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Furthermore, a significant number of officers do not take the exam
and so do not prepare for it. The 630 persons taking the exam in 1974
and the 440 in 1977 were out of a force of approximately 1800 patrol
officers. Thus, about two-thirds of the force does not even take an
exam, the opportunity for promotion apparently providing no incentive.

Moreover, the relation between guideline study and promotion is
weakened by the fact that other factors play an independent role in the
promotion process. The written exam grade now comprises only 50 percent
of a candidate's overall promotional score. In Boston, 15 percent of
the overall score is obtained through a formula giving credit for
"training and experience' -~ that is, schooling and years in service.
Demonstrated ability to perform practical exercises provides the
remainder of the score and questions on guideline material constitute
only a fraction of the written exam.

Consideration of such facts has led several officers to doubt the
effectiveness of the promotional exam approach. At least one Deputy
Superintendent expressed the opinion that only the '"students" in the
force and those officers who are ambitious would study the guidelines.
Most of these officers, he suggested, would read the guidelines anyway,

regardless of exams.

Other Proposed Incentives

Staff and Task Force members therefore sought ways to reach
a broader range of officers. One proposal involved éreating different
grades of patrol officer, somewhat like the California system. Under
this proposal, officers would become eligible for advancement to a

higher grade, with attendant increase in pay, status and responsibility,
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in part by demonstrating a mastery of the guidelines. Commissioner
Jordan made clear that the Department is not interested in implementing
such an organizational change at this time.

Another idea suggested was the use of training and testing
on guideline materials for selection and promotion of officers to
the three investigative specialist positions in ths department, the
non-civil~service positions of motor vehicle specialist, juvenile
specialist and detective. One plan proposed the use of promotional
exams similar to civil service exams for these positions. These
would be composed in part or in whole of questions derived from guideline
material. Along with exam grades, training, experience, and superior
officer recommendations would be considered in a weighted formula to
select officers for promotion. Many of the arguments for civil
service exams could apply here as well: for example, the examination
process helps protect against favoritism, patronage and corruption,
and establishes clear criteria for officer selection.

Some Task Force members were receptive to the use of testing
programs to select officers for these positions but a significant
number resisted the suggestion, claiming that a superior officer should
be able to select those he feels to be most qualified to work with him.
Close work with his officers can, according to this belief, enable
the superior qfficer to select the best qualified person; Moreover,
while minority groups might favor open exams, several officers predicted
strong resistance from the union, from many district supervisors, and
from many line officers. Even though there was a lack of consensus

in the Task Force on this proposal, it was forwarded to the Commissioner
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for consideration. No action has so far been taken.

An alternative proposal called for the training of specialists in
guideline use. Because much of the work of these specialists involves
criminal investigation and evidence gathering, it was felt that training
in guideline application would be of particular value and interest to
them. This proposal suggested a dual approach: in-service training for
specialists already in the field and pre-promotion training for officers
selected for promotion to the investigative positions, The responsibility
to develop comprehensive training materials for this purpose was to
be delegated to Training Academy personnel. On this proposal too mno

action has yet been taken.

Summary

To summarize, the nature of the police job diminishes the effective-
ness of the threat of disciplinary action, while it provides frequent
temptations to ignore Department rules. The effectiveness of negative
sanctions as a deterrent depends upon a reasonable probability that they
will be imposed. However, detection of inappropriate field behavior
in traditionally organized police departments has proven extremely

difficult, and is complicated by the fact that criminal procedure does

not lend itself to the universal application of rigid rules. The continuing

need for the exercise of discretiomn, even if that discretion is circum-
scribed, makes it difficult to determine whether an officer's conduct
.was an appropriate respomse to particular conditions. Further, the
protections offered in administrative disciplinary proceedings tend to
delay imposition of sanctions and decrease the likelihood that even

detected violations will be punished. Threats of punishment that are
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usually delayed and may never be carried out probably have little
deterrent value.

However, as the 1974 study by the BPD noted, there are several
problems with using reward systems in police departments. Two major,
related problems identified were defining goals in a manner useable for a
rewards system, and providing an efficient means of distributing rewards
for the attainment of those goals. In Boston, according to the report,
the process for recommending, reviewing, and awarding rewards has led
to discrepancies between districts, resulting from superior officers
using a number of widely varying and occasionally even contradictory
criteria. This, the study suggests, has distorted sworn personnel's
perceptions of the Department's goals and policies, and failed to make
optimal use of the reward system. The report also notes that the
traditional police department reward system suffers from an inability
to promise highly effective incemntives.

In short, many of the problems associated with the use of negative
sanctions also hamper the application of positive incentives. Differences
in attitudes of superiors may lead to rewards being given for internal
or external political reasons, thus communicating to patrol officers
a lack of administrative commitment to rule compliance. The shifting
of patrol supervisors' assignments, noted above, alsv geverely limits
a supervisor's opportunity to observe and evaluate his subordinates and
link incentives to specific performance of officers in their work. The
major incentive that the Project developed for officers, use of guideline
material on civil service examinations, is tenuously linked, at best,
to job performance. While promotions may reward the study of the guidelines,

it is unclear how they affect the application of these guidelines,
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The difficulty of detecting compliance and universally applying
rewards, in combination with possibly conflicting organizational demands
confronting the officer, appear to diminish greatly the general incentive
value ascribed to guidelines.14 As with negative sanctions attached to
rules, application is severely hampered by the lack of adequate mechanisms
of accountability within the Boston Police Department. One superior
officer, a well-respected member of the Task Force, noted that it made
little difference what the material was called for there was hardly any
accountability in the Department, even for compliance with rules and
regulations.

While the use of positive incentives undoubtedly has advantages over
the use of negative sanctions, it is clear that their successful implementa-
tion in the BPD will have to await the development of a more comprehensive
mechanism of accountability. If this occurs, it is likely to provide
Boston police administrators with a far greater array of positive

incentives than this project was able e develop in the present environment.
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1.

NOTES

The following classification for written directives exists within
the Boston Police Department. Its applicability to other depart-
ments is open to question.

1. Rules and Regulations -- directives establishing and defining
policies of the Department.

2. S8pecial Orders -~ directives that apply to specific events or cir-
cumstances therefore limited in scope.

3. Commissioner's Memoranda -- non-directive information.

4. Training Bulletins -- non-directive information designed to clarify
Department policies and procedures.

The BPD has no general orders or standard operating procedure
classification.

One former civilian administrator in the BPD noted that a system of
informal control operates in Boston and other old-line police depart-
ments, most of them in the east. Little attention is paid to
compliance with most of the formally articulated rules., Di Grazia
informally set heavily community-oriented priorities -- and applied
pressure on command staff for compliance in these areas. This im-
plied that compliance was not expected in other areas. In the

Boston Police Department, with its "informal" methods of control,
differences between rules, regulations and guidelines are slight.

For example, a patrol officer who had captured a fleeing felon was
formally commended by the Department even though it appeared that he
had violated the rule an pursuit driving.

One deputy, however, saw the threat of sanctions as important in
encouraging study of the rules. He noted that section 5 of Rule
102 specifically holds officers responsible for a knowledge of
the rules, and he suggested that avoiding disciplinary action
was an important incentive to persuade officers to study those
rules which might affect them. But even officers who studied the
rules did not necessarily believe in complying with them.

In addition, superior officers are often reluctant to make use of
formal disciplinary channels and to impose punishment for decisions
made in circumstances requiring the exercise of judgment. Besides
the psychological rewards a superior may receive from a positive
relationship with his men, he must often rely on good rapport to
control and direct officers on the street operating out of his
presence. Initiation of disciplinary action not only draws attention
to police misconduct, but also jeopardizes the superior officer's
relationship with his subordinates.
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NOTES (Cont'd)

Courts also have devised mechanisms for attempting to control police
conduct., The exclusionary rule corntinues to be the one most heavily
relied upon. However, this sanction is severely limited in its
effectiveness. Very little police activity results in court action
and of that even less involves evidence subject to exclusion. See
Chapter XIV.

Prior to the Project there was no structured way of addressing the
issues covered by the guidelines. Information was communicated
informally, if at all, Court appearances were and continue to be
the primary way that officers become familiar with the law. Even
this may have minimal educational value because it is still common
for a police officer assigned to the court and somewhat familiar
with criminal and court procedurs: to arrange an officer's testimony
or complete his paperwork. Only when an officer is embarrassed in
court is he apt to be motivated to seek out relevant information.

To the extent that rules address such topics as care of uniforms,
equipment maintenance, haircuts and the like, officers resent
regulation and perceive them as "silly exercises,' which has the
effect of undermining the legitimacy of all rules in the eyes of
the force. See Rubinstein (1973).

One theory of management suggests that if desired behavior is presented

as a means of satisfying the officer's needs, the officer will behave
as desired., Various wants or needs and related rewards may be
considered. Beyond such needs as food, shelter and safety, for
example, one might seek respect, self-esteem, intellectual stimu-
lation and so on. At least one author has separated these into

" extrinsic rewards,'" given by others, and "intrinsic rewards,' which
are internally realized from job performance. Douglas McGregor
(1969) has developed a somewhat different motivational theory.
According to this "Theory Y," employees motivate themsalves, rather
than remain passive until stimulated by the manager. The manager's
job is to structure working conditions so that '"people can achieve
their own goals best by directing their own efforts toward
organizational objectives." While this theory provides a slightly
different perspective on managerial practices, many kinds of

positive incentives can be used under either theory. See Herzberg
(1968) and Lawler (1969).

It should not be thought that positive incentives play no role in the
administration of the Boston Police Department. In fact, in the

late 1960's the administration began to use mass promotions as a
positive incentive to gain the cooperation and support of the

various ranks of police, particularly of some of the younger,

better educated, and more "professionally' oriented officers in

the department.
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NOTES {(Cont'd)

10.

11.

It is also important to note that the BPPA opposed state legislation

to establish a pay incentive for police officers studying in college
programs. Reportedly they felt that many officers were too old to
obtain substantial benefits from the bill, or they lacked high school
diplomas. Instead the BPPA proposed the addition of increased pay
based on length of service for those officers who did not take part

in the educational incentive program. In the 1972 (third) contract,

the City agreed to provide career incentive awards for length of

service as well as for educational qualifications. (Reppetto, 1970:202-
205; Albert, 1975:33-34.)

Civil service procedures solved some problems but created others.
One issue that City and police administrators had to confront in the
late 1960's was the underrepresentation of blacks in the BPD. They
were able to address it, over the opposition of the BPPA and the
Sunerior Officers' Federation, to some extent through the use of
the power of promotion. 1In 1968, a black patrolman was elevated

to Deputy Superintendent for Community Relations, a position out-
side the civil service. Also in 1968, as an 'emergency' measure,

a small unarmed force was created, ostensibly to patrol the hippies
on Boston Common, but actually, according to Reppetto, to create
positions free of civil service requirements., In 1969, the BPD
provided a record number of officers to sergeant in order to get

one more black sergeant. (He was 47th on a list of 50.) See Reppetto,
(1970; 143-144; 205)

Until 1968, Boston recruits had to be city residents and 30 percent
of the force lacked high school diplomas. They did not have to take any
general aptitude or intelligence tests but rather were tested on
the Bluebook, a state manual of laws, procedure, and first aid.

In consideration for promotion seniority received a weight of 40
percent (compared to 20 percent in most cities) and much emphasis
was given to memorizing the Bluebook. The emphasis on seniority,
coupled with the large size of the Department and the age of the
force, created a situation in which '"promotion is not only remote
but rather slow.'" Only 20 percent of the sworn personnel in Boston
held a rating above patrolman, while the average age for captains
was 52. Promotion beyond captain was based on selection by the
Police Commissioner and Reppetto claims that 'the general feeling
of the department is, that the mayor's office has a voice in

these decisions." (Reppetto, 1970: 71ff),

The "old" promotional exams included questions on Department rules
and this was the primary motivation for officers to study and know
their content. Rules are no longer on the exams and this may enhance
the tendency of officers not to read or know departmental rules and
regulations. One Deputy Superintepndent felt that sworn persomnel
showed an unfortunate lack of knowledge of the areas of the law
covered by the guidelines and of court procedure, Troubling to
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NOTES (Cont'd)

13.

14.

him was the discovery that some officers were operating on the
street, and even being promoted, in spite of an "inexcusable
lack of knowledge of the laws pertaining to their jobs." He
cited various disciplinary actions he knew about to demonstrate
the problems caused by ignorance of relevant law.

Interview with Director of Personnel, Boston Police Department,

Members of the Task Force doubted that officers would devote much
time to study of the guidelines because there was no threat of
sanction, as there was with rules. Moreover, all the other matters
demanding an officer's attention would detract from the guidelines'
impact. Certain officers who were '"very active and wanted to do the
job right" would study such material, "but they would always be
ahead of the game." Reaching the majority of officers would be more
difficult. If the guidelines could not be made rules, one member
suggested that in-service training could be used to familiarize
Department personnel with the guidelines. He conceded, however,
that this was not likely to be done as training currently receives
low priority in BPD affairs.
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CHAPTER VII

THE POLICYMAKING PROCESS: DRUG ENFORCEMENT PRIORITIES

Introduction

Police agencies rarely have carefully conceived plans or policies
for dealing with sensitive police problems, or even a process for arriving
at uniform police policies. There are limited exceptions of course.
In recent years, comprehensive strategies and procedures have been formu-
lated in Boston's and other police departments for handling such matters as
school busing, large demonstrations, riots and the holding of hostages.
Most of these strategies, however, apply to situations iﬁ which large
numbers of police personnel have to be deployed and controlled, often
for long perilods. Planning processes have also frequently been used
for internal management purposes, such as analyzing paperwork flow or
resource allocation, Comparable efforts have not often been made to
formulate appropriate departmental responses to such difficult and
sensitive police problems as drug trafficking and abuse. Police departments
and units in them do set priorities on an ongoing basis. Detective units,
for example, normally give priority to armed robbery or rape investigations
over burglaries. But such judgments are typically made on an ad hoc
basis, and rarely stem from any concerted effort to define substantive
police problems, analyze current responses, examine alternative
strategies, establish objectives and priorities, or propose methods for
carrying them ocut.

As part of this project in police policymaking, we attempted to
test the feasibility of undertaking a planning process in the selective
enforcement area by helping the Boston Police Department develop policies

in the sensitive area of drug abuse. This aspect of the project differed
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from others in two significant ways. First, it dinvolved planning and policy-
making for and within a specialized unit (the Drug Control Unit) instead of
broader policymaking for the Department as a whole. This effort was intended
to test the feasibility and value both of policymaking for a specific unit
and of fully involving personnel from such a unit in the process. Second,
instead of focusing upon criminal investigative procedures like those

developed in the Arizona State University Model Rules for Law Enforcement

(1974), this plan concentrated on investigative strategies and priorities
for a specific substantive area: drug offenses. The Center believed
that policymaking to structure discretion in this area would be of equal

importance to policymaking on criminal investigative procedures in general.

Process

The process of developing a plan of enforcement priorities for the
Drug Control Unit by a Drug Task Force and the Center was first suggested
in 1976 by the Commander of the Drug Control Unit (DCU), who was also a
member of the Department's Task Force on Criminal Investigative Procedures.
Funds were available to support an effort to formulate enforcement priorities
in such an area as drug enforcement and the Commander requested that the
enforcement priorities work be done with DCU. Both the Task Force and the
Commissioner approved.

Preliminary planning meetings were held in March and April 1977,
with the Commissioner, top command staff and the Commissioner's civilian
advisors, to discuss planning strategies and to obtain approval of the plan-
ning effort. '

Subsequently, a series of meetings was held by the DCU's new com-
mander, the unit's four supervising sergeants, and the Director of

the Center to agree on the type and scope of planning to be done. The
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Drug Enforcement Plan was to be prepared by the Drug Control Unit;
the Center's role was to assist DCU in preparing it. DCU officers
were to provide information based on their experience and on
Departmental statistics. The Center was to supervise the necessary
legal and court data research, conduct interviews outside the Department,
and obtain information concerning drug priorities in other police
departments. The planning effort was guided by a Task Force,
which consisted of the DCU commander, supervising sergeants, and a
detective from each of the three working squads in DCU.

Primary attention for devising a workable plan of enforcement
priorities was focused on four major areas:

1. The nature and scope of the drug problem in Boston.

2. Existing enforcement practices and problems within the Drug
Control Unit.

3. Current and proposed enforcement practices and problems of
other representative law enforcement agencies,

4. Possible alternative drug enforcement strategies for the
Department.

As orginally envisioned, the Drug Plan was to be developed by the

Drug Control Unit Task Force over a six-month period. The Task Ferce

met approximately every two weeks to discuss the project. During this time,

the following tasks were undertaken in each of the primary areas:

(a) VNature and scope of the drug problem

—— interviews with Task Force members and other officers within
the Department;

- review of Boston arrest statistics and statistical reports from

such sources as the Commissioner of Corrections, Drug Enforcement

Agency, National Institute on Drug Abuse, Public Health Service,
the State Department of Mental Health, the City of Boston Drug
Treatment Program and the Mayor's Coordinating Council on Drug
Abuse;

-=  interviews with persons outside the Boston Police Department
with knowledge of the drug problem, including prosecutors,
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officials from other police agencies, staff from drug treatment
programs, and staff from the Organized Crime Control Council.

(b) Existing enforcement practices and problems of DCU

- interviews with Task Force members, other officers within the
Department, and prosecutors from the Suffolk County District
Attorney's Office,.

(c¢) Current and proposed enforcement practices by other represen-
tative law enforcement agencies

--  survey of 17 selected police agencies around the country;
--  literature search

(d) Alternative possible drug enforcement strategies for the Depart-
ment

--  interviews with Task Force members, DCU detectives, and other
knowledgeable persons both within and outside the Department;

- literature search;

-~  survey of selected police agencies around the country;

-~ discussions by the Task Force,

Information gathering and analysis took place mainly between April
and November, 1977, Some of the data were collected by Task Force members;
most of the interviews, however, were conducted by law student interns at
the Center for Criminal Justice; and statistical data were analyzed by
Center staff.

Based upon this research, the Task Force and staff developed a Plan for
submission through the chain of command to the Commissioner, This Plan and
its various supporting documents are appended to this Report. In general,
the Plan was supported by key departmental personnell prior to its submission
to the Commissioner in December, 1977. After a meeting devoted to the Plan
that same month,2 however, the Commissioner decided not to work for the

Plan's implementation. In the section that follows an assessment will be

1. Notes and references for this chapter being cn page 157.

148

P< Wy SE O O & o W W




mmmSmmmmEssssssssees

made of the planning process, the Plan's findings and recommendations, the
Commissioner's decision with reference to the Plan, and the implications

of our efforts for future work of this type.

1. The Planning Process

The purpose of our planning process was to get operational personnel
involved in proactive plamning on how to respend to a specific criminal
problem. The process was to be used to attempt to understand the nature
and scope of the problem, how the department currently responds to it, and
what the relationship was between various types of people who have drug
enforcement or drug treatment responsibilities both witﬁin and outside of
the Department. From this type of inquiry and from research on national
developments, effortswere to be made to formulate an enforcement plan which
confronted such issues as priority needs, effective gllocation of resources,
and enforcement strategies. The Task Force concept, which was utilized in
other aspects of the overall projects;was to be tested here as well. Aside
from having the Task Force prepare the Report with Center staff assistance,
Task Force members were to assume some of the research respomsibilities.

The planning process was conducted over roughly a six month period. The
following observations can be made about it:

a) Without question, there was a need for a planning process. The
Drug Control Unit, since its inception has been operating essentially with-
out articulated goals and priorities. The relationship between DCU and the rest
of the Department has also been somewhat unclear. Few district detectives
and patrol officers, for example, know very much about drug enforcement stra-
tegies or even whether they should be handling "drug cases' or referring them
all to DCU,

~b) Involving DCU personnel in the planning process through the use of
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a Task Force worked reasonably well. The officers involved took their respon-
sibilities seriously and participated fairly actively in Task Force meetings.
Detectives did not seem to have probelms with candidly expressing their

opinions in the presence of their supervisors or the DCU Commander. Task

Force members, with some exceptions, did have problems with undertaking research

assignments, however. Some of the members were also cynical about anything
resulting from the Task Force's effort based upon their insights of '"where
the Department is" at the present time (and justifiably so as it turned out).
This did not seem to hamper their level of participation, though. On reflec-
tion there were problems with the makeup of the Task Force. Since it was
composed entirely of DCU personnel, attention was inevitably skewed in favor
of the Unit's concerns and resource needs. Many of the issues whichwere ad-
dressed needed the perspective of district detectives and patrol officers

and even non-departmental personnel such as prosecutors, DEA agents, and
treatment program staff., Simply having project staff talk to other personnel
and staff was not an adequate substitute for having broader Task Force re-
presentation.

c) The data collected for planning purpeoses was of very uneven quality
with large gaps in the information which was needed. In total project terms,
too little staff and other resources were provided to this aspect of the
project. Some of this could not have been anticipated in advance. It was
not clear at the outset, for example, how weak many of the "hard data" sources
were in defining the nature of the problem or how difficult and expensive it
would be to engage in some of the interview and observation research. We
learned enough, however, to make some important policy decision: and to de-
termine that a planning process focused on responding to serious policy prob-
lems is both feasible and desirable. ﬁxamples of underlying research studies

which were completed are appended to this Report.
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d) Project Staff did not have the time or the resources to engage in
planning on one of the most important’aSpects of the drug enforcement problem --
the decision not to intervene. The drug enforcement planning project was to
operate in two major steps. Initially, project staff was going to work with-
in DCU, helping it establish enforcement priorities of its own. Efforts were
then going to be made, possibly with community input, to help formulate se-
lectivé.enforcement guidelines and enforcement strategies for lesser drug
problems which were to be left with district personnel. Because so much time
was spent working with DCU on its own internal concerns and needs, it was
never possible to focus on selective enforcement issues at district levels.
This was unfortunate since the need for such developmenf is a significant
one. What was anticipated but was not accomplished is described in the Drug
Enforcment Plan in the Appendix. Thus, the only selective enforcement issues
which were confronted directly were: (1) what areas of the drug problem should
be given priority by DCU; and (2) which areas should be left essentially to

the districts for enforcement (or should not be given much attentiom at all).

2. The Plan's Findings and Recommendations

After completing its planning process, the Task Force made several find-
ings and recommendatibns. They can be summarized as follows:

(a) Historically, Boston has not given high priority to enforcement of
drug laws as compared to many comparable cities. This could be explained
in terms of difference in emphasis or nature of the drug problem or both.

(b) Individual officers within DCU have done some impressive work.
There are major deficiencies within the Unit, however. DCU has no real in-
telligence gathering capability, no clear objectives or priorities, insuf-
ficient numbers of personnel and equipment to engage in major case investiga-

tions, and only limited coordination with other departmental units, DEA or
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other state and local law enforcement agencies.

(c) Given the limited intelligence capability and reliable data, it was
difficult for the Task Force to assess accurately drug abuse and trafficking
patterns in Boston. Based upon the data that was available and the expertise
of Task Force members, however, it was concluded that hercin, cocaine, PCP
(Phencyclidin), and certain tranquilizers (particularly Valium) were the drugs
most in need of enforcement priority. In reaching this conclusion, the Task
Force gave the greatest weight to the following factors: (1) relative harm to
users; (2) organized criminal element's involvement in sizable distributions;
and (3) crime related to or stimulated by addiction and trafficking.

(d) After reaching this determination, the Task Force proposed that the
Department establish the following objectives:

-- To increase the risks entailed in illegal trafficking in large
quantities of dangerous drugs in the City of Boston, particularly
large quantities of heroin, cocaine, PCP, and tranquilizers such as
Valium;

-— To increase the risks entailed in serious violations of the drug
laws by street-level dealers, users and persons subject to regula-

tion under Chapter 94C of the Massachusetts statutes;

~—- To expand Departmental involvement in referral of drug abusers
to appropriate public and private treatment programs;

-— To keep the public better informed about drug enforcement problems
and needs and to involve community groups in defining and reviewing
drug enforcement priorities;

-—- To formulate and apply criteria for measuring success or deficiencies
in drug enforcement consistent with the drug enforcement priorities
plan.

Even more specifically, the Task Force proposed that DCU leave the upper
echelon in drug traffic to DEA and the Federal Organized Crime Strike Force
because the Department would never have the resources to tackle this level
effectively. DCU, instead, should focus on middle level dealers primarily.

It further suggested that trafficking in large quantities of barbituates

should mostly be left to the Drug Investigation Unit (DIU) of the State Police.
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(e) The implications flowing from this were that DCU needed to strengthen
its intelligence gathering capability (requiring additional personmel); to
acquire new equipment; to establish new training programs on major case in-
vestigations, and to formulate new relationships with DEA, the Suffolk County
District Attorney's Office and DIU.

(£) Further implications were that some drug enforcement responsibilities
had to be delegated back to the Districts —- primarily violations by mipor
street-level dealers and users. The view was expressed in the Plan that this
should be handled by periodic proactive enforcement efforts and responses to
citizen complaints. In delegating these duties back to the Districts, the
Task Force suggested that it would be necessary to forﬁulate guidelines on
selective enforcement policies, to establish recruit and in-service train-
ing programs, and to develop policies on referrals of drué abusers to appro-
priate treatment programs. It was also proposed that community groups be
involved in defining and reviewing drug enforcement priorities. The Task
Force further proposed that project staff begin work to help develop such
guidelines with community input. (Because of time constraints, this was
never possible, unfortunately).

On reflection, the problems with the Plan (except for its need to rely
upon limited data) relate more to what was not done rather than to what
was accomplished. As noted earlier, the heavy emphasis on DCU and its in-
ternal needs prevented project staff from focusing more broadly on depart-
mental policy needs with reference to less serious drug abuse problems that
come to the attention of the patrol force. A base for work of this type has
theoretically been laid. Whether the department would be willing to under-
take such an effort, given many of the sensitive issues which would have to

be confronted, is less clear.




3. The Commissioner's Decision with Reference to the Plan

In the December, 1977 Meeting, the Commissioner decided not to implement
the Plan as it related to providing greater resources to DCU, He did not op-
pose the principles which motivated the Task Force. Rather he opposed 'beef-
ing up'" DCU because:

(a) he was not convinced that drug abuse represented a priority problem

in Boston;

(b) with the City's ongoing fiscal problems it was hard "to beef

up' any program now;

(c) to the extent extra resources are available, they should be devoted

not to detective units but to patrol and to improving response time.
This position was not inconsistent with general developments within the Depart-
ment during the diGrazia-Jordan era. Investigative services have consistently
received low priorities during the past six years. As a result, few new detec-
tives have been made, the average age of detectives is high, and with the
possible exception of one District,3 district detective units tend to oper-

ate under authorized strength and with limited vehicles and equipment. Thus,

even if the Commissioner was more convinced that DCU should be expanded, he indi-

cated he did not know where the additional detectives would come from. And he was

unwilling to make new detectives at that time.4 To the extent project staff
felt that a carefully devised Plan could be used to chauge this trend, they
learned otherwise. The Commissioner would not have rejected adding resources
to DCU, as recommended by the Plan, if they were provided by LEAA or some
other source. Time was not devoted to such an effort, however.

In retrospect, project staff should have recognized more than it did
the limited likelihood of the Commissioner's support for the Plan. Possibly
of greater importance, project staff and the Task Force should have recognized

the potential value of beginning its work on patrol-related drug enforcement
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issues. Given the composition of the Task Force, it was not feasible to stress
such issues at the outset.

It .is unfortunate that this effort increased the cynicism (if that
is possible) of the officers who worked on the Task Force. Their
view at the end was that "if things don't happen even with all this work,
what's the use.'" This is unfortunate, to say the least, and should have been
factored into the decisionmaking process more than it was. For this was more
than an academic research exercise. It was a process of involving line per-
sonnel in an effort to attempt to impose some rationality into what is now
a largely irrational, ad hoc, and reactive form of policing. Thus, although
great care was taken to emphasize that ''the Plan'" may ﬁot be approved, hope
naturally eprings from group planning. In addition, the project already had

a reputation for ''making things happen" within the Department.

4, TImplications for the Future

Project staff come away from this experience with the view that working
with a Task Force on specific problem solving issues and on planning, priority
setting (particularly in selective enforcement problem areas) was an important
idea. 1In order to test that view more fully, however, far more careful
groundwork and research would have to be done than we were able to do. In
addition, a stronger commitment from the Chief Executive would have to be
obtained for the effort to help ensure that it would be more than an idle
exercise. As noted earlier, it is not at all clear that the Boston Police
Department is presently prepared to engage in guidelines development in
sensitive issues such as selective enforcement of the drug laws, or if they
are, whether they would be willing to allow line officers and community
groups to participate in such an effort. The Task Force supported this no-

tion, and these issues were not the ones that caused the Commissioner problems
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with the Plan.
New efforts should be made with this Department and others to move
"policymaking" into these areas and to test its value here as opposed to

its worth in criminal procedure.5

156

g

- s




NOTES

This required that the plan initially be approved by the Superin-
tendent in charge of the Department's centralized investigative
units (drugs, vice, homicide, robbery, and organized crime);

and the Superintendent in charge of the Bureau of Investigative
Services before reaching the Commissioner. The Superintendent

in charge of the Bureau of Field Operations also needed to be
involved to the extent District patrol and detective units were
affected.

Those attending the meeting were the Commissioner, Superintendents
from the Bureau of Field Services and Investigative Services,

the Commander of DCU, an Administrative Assistant to the Commis-
sioner, and the Project Director.

The exception is District 1, which encompasses downtown Boston.
After the release of a report suggesting possible corruption in
this District, efforts were made to improve the quality of both
the Patrol and Detective Units.

There was another possible consideration as well. The Department

is under pressure to reduce 'court time'" -- time and a half payments
for court appearances. The unit which proportionately has more

court time than any other is DCU, Thus, beefing up DCU may have
seemed inconsistent with these pressures. In fact, if DCU would

be used primarily for intelligence gathering and bigger case develop-
ment instead of making small cases, the result might well be a
reduction in court time.

The Center will soon be working with the Department on a matter
which may provide some new insights -- a planning process on police
handling of juvenile problems with an internal Task Force and input
from external groups. This pending undertaking should benefit
greatly from our experience with the DCU planning component of this
project.
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CHAPTER VIII

CONCLUSICNS ON THE PROSPECTS FOR POLICYMAKING
IN THE BOSTON POLICE DEPARTMENT

Although many courts and commentators assume that police rulemaking
has a significant positive impact in structuring discretion, this assumption
has not been tested in police agencies. Broadly stated, the purpose of this
project was to study police needs in selected areas of criminal investiga-
tion and selective enforcement, to draft and implement policies in response
to those needs, and to assess the impact of both the rulemaking process
and the substance of the policies. The results of the project are intended
to be useful to police agenciles across the country, as well as to the
Boston Police Department.

The previous chapters have described in some detail the organiza-
tional features of the Boston Police Department and changes in it
from the early 1960's to the present. We also detailed the processes
developed to involve sworn personnel in identifying criminal
investigative policy needs and to formulate policies reflecting the
practical concerns of personnel of various ranks within the agency. Chaptet
VI discussed some of the problems associated with using rules to govern
discretionary field activity and efforts to develop positive incentives by
changing civil service requirements.l Chapter VII described efforts te
develop policies on the selective enforcement of drug laws.

Given the organizational comstraints we encountered, and the limitations
on the Department's ability to alter discretionary fieldactivity

by promulgation of these guidelines ox -any other articulated policies,

1. Notes and references for this chapter begin on page 170,
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nct all project objectives were accomplished. Nevertheless, the expressed
interest of officers who perceive the potential relevance of the guidelines
to their work is encouraging. Contact with the Boston Police Department
suggests that most officers have a strong sense of responsibility and

want to do their job in accordance with the law and with departmental
policies. As a result of this Pvoject, the Boston Police Department has
for the first time provided its sworn personnel with clearly articulated
policies on criminal investigation.

To evaluate the long-term possibilities for rulemaking in the BPD,
however, requires an objective assessment of the features of and trends in
both police and city administrations in Boston. This chaﬁter draws omn
the information presented in the preceding chapters to formulate some
conclusions on the policymaking process at the present time, and its

prospects for the futr-re.

Conclusions

We doubt that policymaking of the type to which this Project gave

priority --criminal investigative procedures -- is as important as

commentators have suggested. Emphasis instead should probably be given

to guidelines on police problemsolving and selective enforcement.

For some time, many commentators have suggested that administrative

rulemaking by police could structure the discretion of police officers in

ways that the exclusionary rule, court decisions, court rules, and statutes
cannot. Based upon our study, as noted below, it is not at all clear that

this is so. It appears that policies and guidelines can serve as instructive

materials to help interested officers (1) learn what is considered to be

"good or professional police work"; (2) understand the dictates of confusing

court decisions, statutes or court rules; and (3) learn what is or is not
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permissible in areas in which the courts have not yet spoken. In

this way guidelines or policies might have broader impact, if courts

and prosecutors relied more heavily upon them in making decisions and if
the police departments could find additional incentives to encourage
officers to follow guidelines such as the ones we formulated.

Providing affirmative guidance to officers is not an unimportant
task. We perceived great value in informing interested officers on what
they can (as opposed to what they cannot) do during criminal investigation.
From what we have observed during our field work and from cur discussions
with police personnel, however, it appears that guidelines structured
according to narrow legal concepts such as "stop and frisk" and "warrant~
less searches' have limited utility because officers do not tend to think
in these terms. It would apparently be more useful to develop guidelines
to deal with typical and difficult police problems, and to relate legal
concepts to these guidelines, ¥In addition, guidelines on selective
enforcement (under what circumstances and how certain laws should be
enforced) appear to be needed in areas such as vice and drug enforcement.

Whil~ the Boston Pclice Department has been receptive to the policies

formulaw 2 by the Project, it is unlikely to continue to develop such

policies on its own, both because of resource limitations, and because

there are no political demands to engage in policymaking and no political

costs in avolding it. Thig is particularly true in such a sensitive area

as selective enforcement,

This is not attributable to a lack of interest or support by Task
Force members or others in the lepartment. Rather, it stems first of all

from the Department's lack of needed resources to engage in this type of
P
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policymaking.

While this project had the open support of the police commissioner and
his advisors in its early stages, the Department clearly lacked the
gxpertise to develop these legal guidelines on its own. The Department's
legal advisor, busy with other matters, particularly labor problems,
had virtually no time to spend with the Task Force.

An urban department like Boston does not have the capability to engage
on its own in ongoing and effective policymaking in significant areas
of la~ enforcement that require extensive research and planning. Rather it
has built-in constraints that inhibit institutionalization even of projects
(such as this one) that its administrators and many of its personnel
might define as successful., In such acontext it is much easier for the
police, as individuals and as an organizatiom, to operate in more. tradi-
tional ways, concerned merely with the narrower kinds of police
productivity.

Further, and maybe of greater importance, the development of formalized
policies geared to guiding the discretion of personnel at the street level,
which would undoubtedly enhance the philosophy of policing in the Department,
does not introduce immediate or even long-term political benefits to depart-
mental leadership. In some instances, such as the formulation of policies
on selective enforcement, policymaking may create potential risks and
conflicts with both legislative bodies and various segments of the public.
The concept of police '"professionalism'" has several components, some
stressing organizatiomal features, other stressing personnel features, still
others stressing a '"philosophy' of police work. City and police adminis-
trators, particularly in tight fiscal circumstances, tend to pursue only
those components of police professionalism that appear to be politically

acceptable (i.e., those that have implications for fiscal savings), while
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ignoring other more controversial components of the professional model.
Reform proposals that appear to increase costs, decrease availability of
officers, or to be politically '"unnecessary" are likely to be ignored.2
One way to introduce policymaking is to create/draw on political
costs and benefits to aid in the development of such policies, by the
appeal either of political actors (e.g., the Mayor or Gity Council)
or of community groups. Thers are no groups or organizations in Boston
who generally make such ar appeal. This is particularly true for
selective enforcement policies. Thus, a police commissioner must push
developments in this area even though generally not a matter of personal
conviction, and be willing to assume the risks of doing so. In a
later section we will show that in some communities police executives
have pursued this path.3

The absence of mechanisms for determining compliance with rules and

regulations increases the difficulty of monitoring the effectiveness of

any palicy, guideline or rule developed.

The Boston Police Department's system of informal control provides few

mechanisms for determining or reviewing effectively and efficiently the
street activity of officers.4 Consequently, except in cases in which
violations are particularly serious, supervising officers have difficulty
knowing to what degree policies are actually being followed. While the
inclusion of guidelines material on promotional examinations will provide
an indication of patrol officer familiarity with these policies, iﬁ cannot

tell supervisors whether officers actually apply them; and while
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institutionalization of any policymaking process itself might improve
organizational operations, it is clear that accurate knowledge of the
application of these policies would have to await the development of more
effective systems of supervision.

The limited success of policymaking in the Boston Police Department

was heavily dependent on police commissioners who supported and enthusi-

astically pursued the development of departmental policies, and on

the presence of an external group that provided the legal expertise and

direction that the Task Force, and the Boston Police Department generally,

The initiation and continuation of this Project in the Boston Police
Department depended on Commissioners di Grazia and Jordan both of whom
supported its premises. A commissioner opposed or indifferent to policy-
making could have stopped this Project at any point. In addition, the
attitude of these two commissioners conveyed to the Task Force, as well
as the patrol force generally, the importance that the policies would
have in departmental operatioms, It is clear, however, that the participation
of the Boston University Center for Criminal Justice staff was critical
in providing information, foecusing discussions, and giving direction to the
efforts of the two task forces that operated in the departmeﬁt.

The internal conflicts that beset a police department must be under-

stood to facilitate policymaking -inh any local jurisdiction.

The structural and personnel changes former Commissioner diGrazia

introduced began to break up the power exerted by the police bureaucracy.
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of superior officers. Some of these reform attempts included a push for
increased centralization and accountability, and a shift in the emphasis
of promotional exams from legal to managerial knowledge.

Such changes were particularly hard on some of the older, middle-level
officers who had been trained in a very different organizational environment
and could not readily adapt to some of the reform efforts of di Grazia (e.g.,
increased accountability and stress on managerial ability). Several of the
features of the present Project, such as the use éf advisory guidelines
rather than mandatory rules and the proposal to return legal questions to
promotional exams, found ready acceptance among the middle-level
supervisors who comprised the Task Force. Conflicts sucﬁ as these must be
understood by anyone attempting to engage in applied research and
development and to institute significant changes within a police agency.

Current patrol priorities of the Boston Police Department Command

suggest the criminal investigative guidelines may well be under-utilized

The current administration has continued the policy of the preceding
one of de-emphasizing the investigative function in favor of ''putting more
cars on the street." This has led to a computer-aided dispatch system,
and to the use of rasponse time and zero-car availability as measures of
productivity, Because an officer may be questioned about a tardy response
time, he becomes more concerned with meeting this expectation and less
concerned about the substance and quality of his citizen encounter. The low
priority given to careful investigations means that a patrol cfficer has
little motivation for learning and using the criminal investigative
guidelines. Overtime for court appearances is paid and the nature and extent
of this reward is unaffected by the quality of the case. Further, the process

of plea negotiation and limited scrutiny of police activities within nost

lower criminal courts suggests that there is no need for officers to change the
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typical ways in which they now '"handle things."

As noted earlier, there are few incentives for police personnel to learn

about and apply the Projects' guidelines on criminal investigation. The

best one devised was to incorporate the materials into promotional and

detective examinations. In the long run, extensive use of the guidelines

as part of the recruit and in-service training process may hold some

promise of encouraging their use.

There are few positive incentives within any police agency for doing
"sood police work." The fiscal constraints of the Department and the City
limit the use of monetary rewards. At the present time, promotions are
the usual way to reward officers for becoming familiar with the guidelines.
But there are few opportunities for promotion. As a consequence, this
incentive does not reach all officers, and familiarity with the guide-
lines may develop slowly unless other incentives can be developed.

On the other hand, limited promotional opportunities may encourage
those officers who do compete for the fesw available positions to learn
the material quite thoroughly.

Current Department priorities also undercut opportunities for training.
In-service training, by which many veteran officers could learn to use the
guidelines, is virtually unavailable because on-duty officers cannot be
spared and paying overtime for such training would be an unacceptable
expense, It can be argued that devoting substantial resources to the

training of experienced personnel may not be worth the cost. Some say

that veteran officers, experienced and set in their ways, are likely to resist

the alternative criminal investigative methods that the Project has presented.

Sweeney (1977:102), commenting on change in police agencies, has noted,
a significant effort to change the image of an organization may

cause considerable discontent, particularly among the oldest and
most loyal members.
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On the other hand, not providing ip-service training on new criminal
investigative guidelines to existing personnel suggests that the Department
is not really committed to their use.

In any event, within five years an overwhelming majority of Boston's
police force will become eligible for retirement. The large influx of new
personnel expected soon as a result of these retirements could provide a
unique opportunity for both recruit and promotional training on guideline
material. If the Boston Police Department adequately prepares for this
change, it could implement these policiés in a much more systematic way
in the coming years than is possible now.

Given the nature of community politics in Boston, community imnvolvement

to develop policies is possible if policymaking is designed for the separate

communities that comprise the city.

Roston consists of a number of geographically and ethnically distinct
neighborhoods. The tradilitional organization and watchman-style features
of the BPD have been extremely useful in establishing good community
relations, particularly in a city marked by diverse and often conflicting
groups. According to Reppetto (1970:117),

The real task of the police was to maintain order and keep a

balance between the diverse groups without stirring up additiomal

antagonisms in the process...

A centralized policymaking process that scught to involve the various
communities might, in fact, create conflicts that the Boston style of
policing has for many years avoided.5 The Department has made at least one
effort to utilize such traditional features to their best advantage: a
Team-Policing effort in one particular district. Here officers work in
small groups with community associations and local juveniles to resolve

community policing problems. This effort indicates that community involvement

in developing policing policies is possible in Boston when conducted

167



informally and in keeping the demands and characteristics of specific
neighborhoods.

The rank and file within the Boston Police Department should continue

to be involved in any future policymaking efforts. If possible, this

should even include the direct involvement or support of the Boston Polipe

Patrolmen's Association.

During the existence of our Project, we did not encounter much
opposition from the Boston Police Patrolmen's Association; this was a
significant factor in the support for our efforts throughout the Department.

Given the strong influence of the BPPA in the City Council and in the
state legislature, this Association could cause serious proElems
for any attempt at police policymaking that raised issues with which it
fundamentally disagreed (e.g., police productivity, work conditions or over-
time pay).

The BPPA has been very effective in blocking adoption of legislative
proposals by the Department or City administrators that it opposed. The
Association has not only prevented the enactment of specific programs
(e.g., the model cities proposal) and budget requests; it has also
obtained statutory changes that curtailed specific powers of the police
commissioner (eg.g., to order name plates for officers). An attempt to use
community pressure to promote police policymaking, for example, might well
fail in Boston unless it was supported, Or at least not opposed, by the BPPA.

Aside from the influence of the BPPA, there are important values in
involving the rank and file in policymaking. Since patrol officers must
implement policies they should be involved in formulating them. If such
involvement requires participation by the union, ways should be developed
to allow this to occur without many of the troublesome aspects of management-

union conflicts which have erupted in the past.

168




From management's perspective, the inclusion of the BPPA in policy-
making entails risks. For example, the type of policies that the BPPA
would accept might weaken managerial prerogatives and render more difficult
the task of holding officers accountable for their actions. If administrators
support policymaking as part of management rights, union opposiiion would
likely increase; the union would see such policies as part of the same
rules and regulations traditionally used in the police hierarchy. Given
the history of conflict between the union and police administrators in
Boston, it may be impossible to implement a form of policymaking acceptable
to both sides, In spite of all these problems, if policymaking is to move
into more important directions in the future, involving community groups
as well as the Department, the issue of participation at various levels

within the Department mnst be confronted.
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NOTES

1. As was noted, a major reason for this was the belief that reliance
on positive incentives rather than negative sanctions would prove,
in the long run, to be a more effective and desirable means of
encouraging compliance.

2, The Kansas City Police Department was able to conduct its Preventative
Patrol Experiment, for example, because of the availability of outside
funds that the Department could utilize with much flexibility, and the
"sudden'" availability of 300 new patrol officers following passage of
a bond issue.

3. We will in the future, however, be exploring the potential for guidelines
or policy development as it relates to "creative'" police problem
solving. In October 1978, the Center began working in Boston and
one other city on police handling of juvenile problems. The current
commissioner of the Boston Police Department, Joseph Jordan, has
expressed support for the notion of proactive problem solving and
the use of guidelines or policies as one aspect of such an effort.

4, This is probably true of most big-city police departments.

It is important to stress again that in the traditional watchman style
of Boston policing, such features should not be automatically judged
as '"backward" or "harmful.'" Rather, the Department's goals are
different from but not necessarily superior or inferior to those

of other departments. According to Reppetto (1970:117-119),

[Boston's] failures in crime control are not the fault of
individual's but of a system that traditionally stressed other
imperatives and therefore was not designed to facilitate law
enforcement.,.. The Boston police are a multifaceted community
service agency, one of whose tasks is crime control but whose
primary mission is the maintenance of order in accordance with
with community consensus.
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CHAPTER IX

THE EVALUATION OF CRIMINAL INVESTIGATIVE GUIDELINES

Introduction

The purpose of this project was not simply the development of policies;
there was never any doubt that the Center for Criminal Justice -- or for
that matter any other competent legal research organization -- could write
policies for a police department. What has been and continues to be in
doubt is whether any policy, however competently written, will change
the conduct of police officers on the streets. One principal purpose of this
project was to measure changes in police perceptions and practices as a
result of new policy. This section reports on the effort to evaluate the

impact of these policies.

Research and Evaluation in the Boston Context

One of the persistent themes of a decade of social programs has been
the importance of evaluation. In a hundred different federally supported
programs, from housing to education to drug control, many organizations
have attempted to measure the effects of ameliorative effgrts. But it is not
easy (see, e.g., Glaser, 1973). The validity of research on policy changes
implemented by public agencies is always threatened by a compromise between
well-known scientific priﬁegéles and unacinowledged practical considerations.
This is well illustrated by research conducted in a police agency.

The purposes of policing are complex, conflicting, and obscure. With
the exception of such simple objectives as more arrests or lower rates of
reported crimes, people cannot agree about what is important or what

constitutes good performance. While the researcher would like to analyze

173



"hard" data, randomly sample subjects from well-defined populatioms,
establish equivalent control and experimental groups by randomizatisan, and
pre~test/post-test subjects at will, this is seldom possible. Rotating shifts,
departmental policies, lack of appropriate records, and the recognition that
sound research may impose hardships on the people who are the objects of
study, all limit what can be done. As one observer notes (Kelling et al.,
1974 4iii),

maintaining experimental conditions cannot be permitted to

interfere with police responsibility for life and property...

[Furthermore], evaluation of an experiment by outside

investigatore can be threatening to police administrators....

Police personnel are not oriented to research. Too often,

police supervisors and officers are so busy with complex,

everchanging, day-to-day problems that they do not devote time

to aid in experimental efforts.

Furthermore, the phenomena that were to be observed -~ stops, eye
witness identificatiecns and search warrantsg -- are infrequently occurring
events and do not lend themselves to any but a massive research effort.

Even under optimal cerditions, collecting data would have congumed a

great deal of time and would have been very expensive. The nature of the

Boston policing style and the dwindling number of detectives added to the
1

difficulties.

Organizational featured shares with other poiice departments, as well
as specific historical events, have contributed to a skepticism towards
research in the Boston Police Department. As we have noted elsewhere, the
Department can be described as ''traditional." Police services are decentralized
in closed, individual neighborhoods, reinforced by a parallel district court

system, each neighborhood having its own court, with a judge and cler

appointed for life terms. The clerk can issue warrants for arrest, search

1. VNotes anid references for this chapter begin on page 180,
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and seizure, and the court has jurisdiction over all crimes carrying less
than a five-year prison sentence.
The two judicial figures are usually local residents who, to
say the least, are not totally unacquainted with politics. As
a result, they tend to reflect the community norms... [and]
the great bulk of ordinary police business is conducted over
a period of years in the same court and with the same
individuals. (Repetto, 1970:114-115).
Formerly, the police prosecuted their own cases in district courts
without any help from the district attorney.

Although the Boston Police Department has moved in the direction of
approximating a more professional department since these characteristics
were attributed to it, undeniably certain features havelnot changed. For
example, the Department's capacity to conduct research about itself --
above and beyond analyzing statistical information used to evaluate the
performance of officers and required by the Federal Bureau of Investigation
~— iz limited. Social science rese.rch is not utilized as a way of routinely
solving police prcblems. Like in many cther police departments, the
Research and Planning Division does little planning or research, while
civilian advisors with spenialized skills, especially those with research
skills, have not been well received in the Department.

These problems are reflected in the nature of the Department's Records.
At the outset of this project Center staff contemplated heavy reliance on
such Department data as incident reports and booking sheets. But the staff
found that those records did not contain adequate information about the
nature, scope and outcome of investigative procedures. Unless significant
changes were made in the reporting system of the Department, such data
would not be available to the project. And, even if the reporting system

were changed -- a very difficult change to make -~ the data it produced

would be limited to how often things happened, not the way in which they
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happened. The Center considered designing a supplemental form on which officers
would be asked to racord in great detail their decisions and behavior after
relevant incidents, but this idea was rejected for two reasons: there was
little reason to believe that officers would have enough stake in the project
to accept this extra burden, and the burden would have been considerable, as
the form would have required a great deal of work.
It should be recalled that the Boston Police Department did participate
as one of three cities in the study conducted by the President's Commission (1967)
ten years ago, permitting extensive interviews and field observatioms.
Although the data were aggregated across cities and none of the three
cities was identified, some officers felt that the published results of the
2

field observations were not complimentary to the Department. Though the
report may have offered a balanced view of police conduct, this seems
irrelevant when one considers how data were collected. One of the researchers
later reported (Black, 1970:736),

The data were recorded in incident booklets, forms structurally

similar to interview schedules. One booklet was used for each

incident that the police were requested to handle or that they

themselves noticed while on patrol. These booklets were not

filled out in the presenve of policemen. In fact, the officers

were told that our research was not concerned with police

behavior but with citizen behavior towards the police and the

kinds of problems citizens make for the police. Thus, the

study partially utilized systematic aeception.

This practice of deception, together with the findings that could be

construed as misconduct, left a bitter taste for many of the older members
of the Boston Department that was still apparent to project staff ten years
after the President's Commission conducted its research. This experience
surely limited the possibility of research in Bostom, unless that research

could be shown to yield tangible benefits to the Department.3 More concretely,

extensive ride alongs and field observations in which observers systematically
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recorded events related to criminal investigative guidelines did not seem
like a real possibility. Furthermore, at the project's outset, the criminal
investigative Task Force, unwilling to arouse apprehension among line
officers, agreed by acclamation that Departmert disciplinary records should
not be reviewed by the police project unless and until they proved to be

utterly sssential to the project's success.

Description of the Evaluation

The logic of social scienca research forces one to look for measurable
consequences that can clarify policy and the policymaking process in a way
beneficial to policymakers even if that research is flawed. The conmsequences
of the criminal investigative policies are not self-evident. Internal agency
developmsnt and adoption of these new policies does not guarantee that they
will prove effective in accomplishing their intended goals. This is true no
matter how desirable the policy change seems to the public or even to those
who work in the Boston Police Department.

Without some effort to evaluate the policy's impact and the procedures
designed to implement the policy change, the Boston Police Department (and
the public) will not know whether (or why) the policy is succeeding or
failing. A public agency is obligated to know and report this. The benefits
of knowing precisely the impact of the criminal investigative guidelines had
to be balanced against the cost of obtaining that in'formaﬁion.4 Nevertheless,
the research that was possible, while flawed, is still valuable and necessary.

The chapters:-that follow define the specific tasks that were undertaken
and completed. They are organized by guideline areas selected for evaluation:
search warrants, stop and frisk, and eyewitness identification. The chapters

indicate the guideline areas selected for evaluation, the officers or
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unitg the Department involved in the evaluation, the evaluation objectives
and strategies for each of the selected guidelines, and the findings.
Conclusions on the impact of criminal investigative guidelines on the
conduct of police officers are presented in Chapter XV.

These evaluation studies draw on two sources of information:
statistical information gathered from the distriect courts and the Boston
Police Department, and police officer's responses to questionnaires based
on simulated, videotaped situations. fhe statistical data form the basis of
the studies of search warrants and of the effects of training intended to
increase the use of search warrants by detectives. Inferences about stops
and frisks and the execution of search warrants are drawn primarily from
videotape questionnaire data.

To conduct these latter two studies, guidelines had to be written that
synthesized relevant decisional and statutory law, as well as what the
police actually do. Guideline content presumably reflected this synthesis.
To be useful, the content had to be presented in a manner that was
comprehensive yet concise. Before guidelines were ready for use in the field,
those whose task it was to train officers in their content and application
had to have some assurance that the materials would be understood. And
finally, after the guidelines were written, learned, and being applied in
the field, inferences about the extent to which they did structure discretion
had to be drawn. Therefore, the evaluation design attempted to do the
following:

1, test the usefulness of training in conveying to detective and

patrol officers the content and applicability of selected guidelines;

2. measure changes in behavior attributable to the adoption of

selected guidelines.
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One objective of this project was to determine whether police discretion
can be effectively structured through administrative policymaking. To
understand the relative effectiveness of this approaéh one must have some
standard against which it can be compared. That is why a study of the
exclusionary rule, the conventional means of regulating police conduct,
is included. It is the yardstick against which the impact of administrative

policymaking (guidelines and training) can be measured.
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NOTES

For example, a reanalysis of the President's Commission
Report reveals that officers cf the Boston Police
Department, ten years ago, were observed to patrol less
aggressively than officers in the other police departments
studies (Washington, D.C. and Chicago) See Frederick,
(1977:265).

Among the findings of the study of Boston, Washington,
and Chicago police officers that were likely to raise
the ire of offiters were these:

"Over half of the persons of both races who
appeared drunk in on view situations were
treated with some form of beligerence by the
officers."

"In the predominantly negro precincts, over
three quarters of the white policemen
expressed prejudiced or highly prejudiced
sentiments towards members of the negro race.
Only one percent expressed positive attitudes
towards negroes.'

(President's Commission, 1967:40, 136).

This seems to be a fair appraisal, even though this project
was conducted under a different police administration from
the one that cooperated with the President's Commission.
Looking back, it may be argued that the willingness of

the Boston Police Department to go along with a limited
research effort in 1977 is to be attributed more to the
perception that legal advice would be helpful than to a
belief that the research/evaluation component made sense.
The affiliation of all Center staff members with Boston
University Law School gave the non-lawyers ¢n the staff
instant identification as lawyers; the police were sometimes
unwilling to believe that they were anything else.

It can also be argued that the requirements of evaluation
as opposed to the vequirements of pure research are nct
identical., To evaluate the effectiveness of a program
imposes additional costs in time and effort both on the
researchers and those being evaluated., While the methods
of research in pure and applied settings may be identical,
it is these practical considerations in the latter setting
that set one research activity off from the other.
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CHAPTER X

THE USE OF SEARCH WARRANTS BY THE BOSTON POLICE

Introduction

One of the purposés of the evaluation was to measure the increase in
the use of search warrants by detectives who underwent training in the
districts where warrants have not been extensively used. Another purpose
was to test the impact of the criminal investigative guidelines that
detail proper procedures toc be used when search warrants are executed.
These guidelines concern announcing one's authority and purpose, the
execution of no~knock entry, and the manner in which searches of premises
are conducted. Both evaluation studies require an understanding of how
search warrants relate to the investigation of crime. This chapter
describes how search warrants have been used by the Boston police and
by police in other cities. Chatpers XI and XII describe the two search

warrant evaluations and report the results of these studies.

The Preference for Search Warrants

In colonial America, the use of writs of assistance and raids on
warehouses and dwellings by the British were established practices. A4
very early statement from an English case indicates an interest in
requiring a knock and announcement by officers prior to entry.

[Tlhe law without a default in the owner abhors the destruction
of breaking of any house by which great damage and inconvenience
might ensue to the party, when no default is in him; for perhaps
he did not know of the process, of which, if he had noticed,

it is to be presumed that he would obey it , . ..there must

be notification, demand and refusal before the parties may

brrak in . . . (Semayne's Case 77 Eng. Rep. 194 (K.B. 1603)).
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In practice, this has meant that persons executing a search warrant must
knock and announce their authority and purpose, and allow a reasonable

time for the occupants to allow their entry. Then, if entry must be gained
by force, only necessary force may be used, to protect as much as possible
the privacy of the dwelling. The Fourth Amendment adopted this belief

in "the right of the people to be secure in their persoms, houses, papers
and effects . . .." The specter of government agents free to enter houses
at will and without first announcing their purpose was an evil against which
the Fourth Amendement protectead.

The criminal investigative guidelines adopt the law's frequently
stated preference for search warrants by repeating that preference and by
providing guidance on when and how to obtain warrants.

Warrants presumably are preferable to warrantless searches for several
reasons. First, with warrants police intrusions into private areas are not
performed at the discretion of a sole officer emgaged in the lone enterprise
of ferreting out crime, but are first subjected to scrutiny by an official
representing a broader judicial view, who is expected to balance the right
of individual privacy with the need for law enforcement. Even though
a counsclentious officer might attempt to balance these interests, because
of hils institutional role his judgment will often be biased in favor of
a search. Second, warrant searches should better withstand challenges by
motions to suppress than do warrantless searches.2 Finally, search
warrants are arguably preferable because the greater amount of investigation

required to obtain a search warrant implies that the object of the search

1. Notes and references for this chapter begin on page 204.
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is worth the extra effort because there is either a more serious

offense or a more dangerous offender. Any mechanism that appears to

channel attention toward serious crime should be encouraged.

Literature on Search Warrants

Very little has been written about how the police use search

warrants or how frequently they obtain them. Two of a series of studies

sponsored by the American Bar Foundation and published in the mid-sixties,

dealt with these questions. One, Law Enforcement in the Metropolis,

reported on the workings of the criminal justice system in Detroit
in 1957. About search warrants the author (McIntyre, 1967:33) wrote,

The search warrant is used only when the object of the search
is a building -- usually a dwelling. Because it is the most
formalized means of conducting a search, one would expect
frequent resort to the search warrant as a means of searching
premises; yet the contrary is true . . . Observations clearly
show that premises are frequently searched by other methods,
both lawful and unlawful,

The companion volume broader in scope than this study, came to the same
conclusion after considering police practices in several cities (Tiffany,
et al,, 1967:101):

Police policy and practice do not reflect the theoretical prefer-
ence for the search warrant which courts express . . . three
generalizations can be made: First, search warrants are used
only where there is an overriding desire by police to conduct

a search which courts will hold to be lawful, Second, the
dominant use of search warrants is in detection and investigation
of vice crimes, Thus in Detroit the greatest use of warrants

is in gambling cgses, and in Wichita and Milwaukee warrants

are used in liquov, gambling and narcotics cases. Third, even

in these situations search warrants are used only where premises
are to be searched and usually then when the desire to search
several rooms or floors, or several buildings simultaneously.

A serrch of an individual or his immediate possessions is commonly
accomplished by making an arrest and searching as an incident

to that arrest, even when the police action is planned well

in advance,
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Extensive comparative data on the use of search warrants by big eity
3
police departments are not available. The fragmentary evidence that does
exist, much of it out of date, suggests that the Boston Police obtained

more search warrants before and after Mapp v. Ohio (1960) than other big

city police departments. Data collected by Ban (1973) on Boston and
Cincinnati and by McIntyre (1967) on Detroit, show that between 1958 and
1963 Boston police used warrants much more frequently than officers in

either of the other cities:

Year Boston Cincinnati Detroit
1958 176 3 36
1959 186 0 24
1960 267 7 44
1961 668 28 49
1963 940 100 68

These numbers provide impressive evidence of the zeal of the Boston
Police in obtaining warrants, especially when it is realized that during
this period the Detroit Police Department employed about twice as many
officers as Boston. And, while Boston had approximately twice as many
officers as Cincinnati in the early 1960's, the Boston Police obtained nine
times as many warrants as the Cincinnati department in 1963. The vice squad

obtained most of the warrants in Boston.

Data Sources

Information on search warrants obtained by the Boston Police Depart-
ment is drawn primarily from two sources: data collected annually by the
Massachusetts Department of Corrections from the District Courts, and data
collected by Center staff directly from the three district courts in Suffolk

County that have issued the greatest number of search warrants in recent years.
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Statistical information collected by the Department of Corrections
(1958-1976) reports the number of search warrants issued and served in
all sections of the City of Boston by twype of item sought.5 Center
staff collected more detailed information on approximately 500 search
warrants ond affidavits issued in 1976 in the Boston Municipal Court,
Roxbury District Court and Dorchester District Court.6 These courts
serve police working in Downtown Boston, the South End, Dorchester,
Roxbury and Mattapan. Data on the following variables were coded
from these warrants:

- rank unit of affiant officer

- date of issuance, execution and return

- item sought and seized

-- reference to an informant

--  number of persons arrested

Trends in the Use of Warrants

Data ghow that the use of search warrants as measured by the total
number of warrants obtained by the Boston Police Department began to increase
in 1960 only to decline after 1963, the year in which the largest number of
search warrants (940) was obtained.7 The totals rose again after 1967.

(See Figure X~1 and Table X-1). This change might be linked to changes

in the number of officers, especially detectives employed by the Boston
Police Department, and to changes in their workload as measured by arrests.
Assuming that each detective will maintain a constant output (or possibly
increase it in response to an increase in the volume of reported but
unsolved crimes) and that serving wagrants is integral to the detective l

function, it is reascnable to expect that, other things being equal, the
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TABLE X-~1

NUMBER OF SEARCH WARRANTS, POLICE OFFICERS
IN BOSTON: 1958-1976

Total Number

Number of Sworn Officers

Year of Search

Warrants Detectives Patrol
1958 176 185 2279
1959 186 194 2265
1960 267 190 2203
1961 688 194 2196
1962 834 191 205§
1963 940 193 1991
1964 574 185 2010
1965 534 176 1946
1966 589 166 1969
1967 469 202 1916
1968 585 202 2015
1969 697 204 1949
1970 885 292 2091
1971 752 289 2033
1972 822 281 1987
1973 608 278 1900
1974 653 263 1881
1975 899 242 1750
1976 765 251 ‘1640
Source:; Annual Report, Boston Police, 1958-1976;

Massachusetts Department of Corrections,
Annual Reports 1955-1973.
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number of search warrants sought will vary directly with the number of
detectives and the opportunities (as measured by robbery, gambling, and
narcotics arrests), to execute search warrants.

The numbexr of patrol officers declined from 2300 to 2000 in 1962 and
then held steady at that mark until 1971, when the size of the force began
to decline again, reaching the figure of less than 1700 in 1976. The
trend in the number of detectives has not paralleled the decline in
the number of patrol officers. There still are currently more detectives
in the Department than there were twenty years ago, in absolute and in
relative terms. For example, between 1958 and 1976, the fatio of patrol
officers to detectives was cut in half (12:1 vs. 7:1). 8 During this
same period, two of the three workload measures increased (robbery and
narcotics arrests) while the third (gambling arrests) shows no trend. ?

Thére appears to be a correlation between changes in the number of
detectives and the number of warrants issued in the Department between
1968 and 1974 (Figure X-1). The Drug Control Unit, with a complement
of 42 detectives, was formed in 1970, and this specialized detective
unit has been responsible for ¢btaining a disproportionately high
percentage of all search warrants issued after 1970. Between 1974 and

1976 Boston was embroiled in a busing controversy, arising out of efforts

to desegregate the school system, which placed significant manpower demands

on the Boston Police Department, The resultant shuffling of personnel might

mean that less attention was paid to the drug problem, as reflected
in a drop in drug arrests and in search warrants obtained after 1972,
These figures in Table X-1 show what has already been suggested;

namely, that at any one time the number of warrants obtained per detective
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is slight. For example, in 1976, on the average, about three warrants
per detective were obtained. Yet even this is misleading, because a

small number of detectives accounts for most of the warrants obtained.

Types_of Warrants

The kinds of cases for which search warrants have been used in the
last decade are shown in Table X-2. There has been a dramatic increase
in the use of warrants to investigate drug offenses. 1In 1965, only 16
percent of all warrants were used for drugs, while in 1970 drug warrants
accounted for 67 percent of all criminal warrants. In 1976, almost half
(47 percent) of the warrants sought were for drugs. Ag the number of
drug warrants increased, the percentage of gaming warrants -- and perhaps
alcohol warrants, which are included in the "other" category -- declined.
While in the past search warrants were used almost exclusively against
crimes of vice, they have now found their place in the enforcement of
narcotic drug laws.

Aside from indicating the role of warrants in drug investigations,
this information also confirms the continuing importarnce of search
warrants in all vice cases (alcohol, pormography, prostitution). A
detailed breakdown of search warrants issued in the three largest district
courts, which accounted for 65 percent of all search warrants issued
in the city's district courts in 1976, shows that 83 percent of all
warrants were to investigate suspected violations of the narcotic drug

laws or vice laws (Table X-—3).lO
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TABLE X-2

NUMBER OF SEARCH WARRANTS ISSUED BY DISTRICT COURTS IN THE
CITY OF BOSTON BY ITEM SOUGHT: 1965-1976

1965 1970 1976

ILtem Sought

Number Percent | Number Percent |Number Percent
Stolen property 38 16.5 117 13.2 79 10.3
Gaming 170 31.8 91 10.3 142 18.6
Drugs 85 15.9 501 66.8 362 47.3
Weapons 47 8.8 42 4.7 17 2.2
Other 144 27.0 44 5.0 165 21.6
Total 534 100.0 885 100.0 765 100.0

Note: '"Other'" category includes warrants to search for alcohol and
pornography.

Sourca: Massachusetts Department of Corrections and District Court Search
Warrant Files, 1976.
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TABLE X-3

NUMBER OF SEARCH WARRANTS ISSUED IN

THREE DISTRICT COURTS BY ITEM SOUGHT: 1976
Item Sought Number Percent
Drugs 241 48.1
Cambling 81 16.2
Alcohol 47 9.4
Stolen Property 46 9.2
Pornography 41 8.2
Weapons 20 3.9
Prostitution 4 0.8
Other 21 4.2
Total 501 100.0

Source: District Court
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Users of Warrants

The largest 'consumer" of warrants is the Drug Control Unit (42 percent),
followed first by detectives assighed to the districts (30 percent) and then
by detectives in the Vice Control Unit (15 percent). (See Table X-4.)
Patrol officers accounted for almost 10 percent of all search warrants
issued. This last figure is only an approximation; it was difficult
to determine an individual officer's rank or unit on the basis of the
information provided in the warrant or of personnel information provided
by the Department.

A more detailed look at warrants (Table X-5) by officer's rank or
unit shows the following:

-~  While the Drug Control Unit confined itself almost exclusively

to drugs, patrol officers and district detectives also obtained
some search warrants to enforce narcotic drug laws,

-~  District detectives and patrol officers obtained warrants for a
variety of purposes, including crimes of vice. Detectives were
active in the area of gambling, while patrol officers frequently
sought warrants to recover stolen property or seize weapons.

~-  Although about 25 percent of the City's detective force is assigned
to specialized units other than vice or narcotics, these
detectives sought less than 4 percent of all search warrants
issued in 1976,

In 1976, the Boston Police Department had 249 detectives in field
assignments (see Table X-6). Of this number, district detectives comprise
58 percent, DCU detectlves 9 percent, vice detectives 7 percent, and all
other specialized detective units 26 percent. As we saw, 47 percent
of all warrants obtained in the City of Boston in 1976 sought drugs.

Since most drug warrants are obtained by the Drug Control Unit, it seems
reasonable to conclude that as many as one-half and certainly no less

than one-third of all search warrants were sought by fewer than 10 percent

of all detectives.
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TABLE ¥-4

NUMBER OF SEARCH WARRANTS ISSED IN THREE DISTRICT COURTS
BY AFFIANT OFFICER'S UNIT OR RANK: 1976

Affiant Officer's Unit or Rank Number Percent
Drug Zontrol Unit 204 42,0
District Detectives 144 . 29,6
Vice Control Unit 75 15.4
Patrol Officers 44 9.9
Other 15 3.1
Toxal 487 100.0

Note: '"Other" category includes all centralized detective units
except drug control and vice units.

Source: District Court Search Warrant Files, 1976

195




96T

TABLE X-5

NUMBER OF SEARCH WARRANTS SOUGHT BY ITEM SOUGHT
AND AFFIANT OFFICER'S UNIT OR RANK: 1976

Unit or Rank

Ltem Drug Control District Vice Control Patrol Othexr
Sought Unit Detective Unit Officer

Number Percent Number Percent Number Percent Number Percent Number  Percent
Drugs 193 96.5 29 20.4 2 72.7 8 16.3 1 12.5
Gambling 2 1.0 41 28,9 27 36.0 6 12,2 3 37.5
Al.cohol 2 1.0 23 16.2 10 13.3 9 18.4 1 12.5
Stolen Property 1 0.5 23 16.2 0 0.0 12 24.3 2 25.0
Pornoegraphy 1 0.5 7 4.9 32 42,7 1 2.0 0 0.0
Weapons 1 0.5 7 4,9 1 1.3 9 18.4 1 12.5
Prostitution 0 0.0 2 1.4 1 1.3 0 0.0 0 0.0
Other 0 0.0 10 7.0 2 2,7 b 8.2 0 0.0
Total 200 100.0 142 100.0 75 100.0 49 100.0 8 100.0

Source: District Court Search Warrant Tiles, 1976




Successful Execution of Search Warrants

Certainly three measures of success, albeit crude and imperfect,
from the point of view of the officer executing the warrant, are the
serving of a warrant that was issued, the seizing of objects sought,
and the arresting on the premises of persons named in the warrant.

According to information collected by the Department of Corrections,
approximately 80 percent of all warrants issued are served, with warrants
for pornography the most likely to be served and warrants for alcohol
least likely. Only 47 percent of the warrants served for weapons report
that the items sought are found. Warrants seeking other items are
reported to be more successful in this respect: almost three-quarters
of the warrants served indicate that something was found and seized
(see Table X-7).

Much less frequently are persons arrested as the result of a search
warrant's being served: less than half of all warrants served (46.5
percent) result in an arrest. Officers are not likely to arrest when
looking for weapons or pornography. The 372 warrants served in 1976
produced 304 arrests, of which 142 were for drugs and 117 for gambling
violations. Therefore, drug and gambling cases accounted for 85 percent
of all reported arrests resulting from the execution of search warrants.
With the exception of gambling cases, no more than three persons are
ever reported arrested at one time. In the case of gambling, 71 of 117
reported arrests were the result of four raids, in which at least nine

persons were arrested each time (see Table X-8).
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TABLE X-6

NUMBER OF DETECTIVES BY UNIT: 1976

Assignment Number Percent
District 144 57.8
Drug Control Unit 23 9.3
Vice 17 6.8
Other 65 26.1
Total 249 100.0

Note: Totals reported on January 13, 1977. "Other"
category includes organized crime, homicide,
robbery suppression, rape investigation, intelli-
gence and consumer fraud units. Total does not
include thirty-five detectives assigned to admin-
istrative staff, special investigations, district
attorney's office, or listed as medically incapa-
cltated.

Source: Boston Police Department unpublished
Personnel data, 1977,
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TABLE X-7

WUMBER OF SEARCH WARRANTS RESULTING IN
ITEMS FOUND IN THREE DISTRICT COURTS: 1976

Number of Warrants Resulting in Items
Item Warrants Found
Sought Served Number Fercent of Total
Stolen property 37 27 72.9
Gaming 58 44 75.9
Drugs 165 110 66.7
Weapons 17 8 47.1
Alcohol 30 25 83.3
Pornography 38 38 100.0
Prostitution 3 3 100.0
Other 19 14 73.7
Total 367 269 73.3

Source:
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Informants

A smaller number of warrants issued in one district court was
examined in detail in order to describe the use of informants as sources
of all or part of the statement of probable cause to search. Qf 168
search warrants, 131 affidavits cited informants (see Table X-9),
only nine of whom were identified by name in the affidavits.

Most search warrants obtained from this court sought drugs (105 of
168). Ninety-eight drug warrants were obtained on the basis of tips from
unnamed informants. Six of the affidavits did not rely on informants; and
one used a named informant, a special agent of the Drug Enforcement
Administration. In all, 24 officers accounted for the 98 drug warrants that
used unnamed informants.

We were able to identify 35 different infcsrmants.l2 Of those 35
informants, nine accounted for 58 warrants. These nine informants supplied
information to a total of 16 affiant officers. Each of the nine informants
supplied probable cause for at least four warrants; one did so for nine
warrants. Each of these "prolific'" nine informants was cited by two or
three affiant officers.

Most gambling warraﬁts were based on informants' tips: 16 out of 23,
with none of the 16 informants identified by name. There were six different
affiant officers, two of whom accounted for 12 warrants. The first of
these 12 warrants was obtained in April, the last in'becemﬁer. The
informant was the same for all these warrants. The other four warrants
for gambling were obtained by four different affiant officers, each

using a different informant.
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TABLE XN-8

NUMBER QF SEARCH WARRANTS RESULTING IN
ARRESTS IN THREE RESTRICT COURTS: 1976

Warrants Reporting at Least One

Item Warrants Person Arrested

Sought Served Number of Warrants Percent of Total
Stolen Property 36 12 33.3
Gaming 59 39 66.1
Drugs 171 98 57.3
Weapons 17 2 11.8
Alcohol 29 8 27.6
Pornography 38 5 13.2
Prostitution 3 2 66.6
Other 19 7 36.8
Total 372 173 46.5

Source: District Court

Search Warrant File, 1976




TABLE X-~-9

SEARCH WARRANTS BASED OK INFORMATION
SUPPLIED BY INFORMANTS IN ONE DISTRICT COURT: 1976

Item Sought Total Informant
Number of Percent
Warrants of Total
Drugs 105 99 94.2
Ganing , 23 16 69.5
Alcohol % i 4 19.1
Stolen Prayﬁxtyi 11 6 54.6
Weapons 4 3 75.0
Other 4 3 75.0
Total 168 131 78.0

Source: District Court Search Warrant File, 1976
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0f 21 alcohol warrants obtained, only four were based on informants'
tips. (Most were based on personal observation by officers.) The
warrants were obtained by three teams of officers; four different
informants were used, none of them named. Five warrants for stolen
property were obtained without the use of informants; six were obtained
on the basis of informants' tips. Of those six, four warrants named
the informants; three of those named informants were victims of the

thefts being investigated.

Summary

Search warrants have never been the heavy artillery in police
departments' arsenal of weapons against serious crime. Although the-
courts consistently encourage police to use warrants by insisting that
warrantless searches be scrutinized very carefully, the literature on
search warrants shows that the police use them sparingly and selectively,
and mostly against crimes of vice. Data in this chapter which describe
the use of search warrants by the Boston Police Department over a
twenty-year period (1955~1976) confirm these observations. This
provides the context into which fthe Criminal Investigative Guidelines
on search warrants fit, and the context in which the evaluation of the

impact of these guidelines on detectives was conducted.
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NOTES

There are, of course, exceptions to this requirement. Officers are
not expected to stand by while the objects sought are destroyed or

a suspect flees. In some cases, after announcement has been made,

no walt for the occupants to allow entry is required. See

Chapter XI.

But see Chapter XIV.

In a recent critique of research on the exclusionary rule, the author
(Anonymous, 1974:759) summarizes more recent information on the use
of search warrants.

. + Michael Murphy has indicated that warrants were seldom
used in New York City prior to 1961 but that almost 18,000
were obtained between 1961 and 1965, On the other hand, Los
Angeles police obtained only 207 warrants for the year 1968.

The Rand Study on the criminal investigation process surveyed more than

300 police departments. The survey instrument included questions about

the use of warrants (e.g., how many were obtained in 1972)., Very few
departments were able to respond to these questions, with many respcondents
indicating that the courts, not their departments, maintained search warrant
records and that this information could be retrieved only on a case-
by~case basis. (Personal communication from Mr, Jan M. Chaiken of the

Rand Corporation, October 7, 1977.)

According to Ban (1973: 36), who studied the use of search warrants
by the Boston Police in the 1960's, 'The nature of the law concerning
search and seizure in vice cases is quite different from that in cases
dealing with crimes against person or property and that difference
makes the use of search warrants doubly necessary."

Data for the years 1958 to 1964 are taken from Ban (1973), who counted
the number of criminal search warrant reports submitted to the
Massachusetts Department of Corrections by the district courts.

Before 1965, the Annual Reports published by the Department of Corrections
could not be relied upon because they did not categorize utility
warrants separately from criminal warrants but included them in an
"other" category that counted miscellaneous criminal warrants (e.g.,
pornography). For the vears 1965 to 1973, we have relied on the
estimates of the Department of Corrections. Estimates for the most
recent years (1974-1976) are based on unpublished Corrections
Department data supplemented by our independent count of warrants

on file in the larger district courts.
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6.

10.

Center staff also collected data from case files for 200 search
warrants issued in 1975 in the Boston Municipal and Roxbury Courts
to determine the rate at which motions to suppress were sought.
See Chapter XIV.

According to Ban (1973), this rise was a direct consequence of

the application of the exclusionary rule to state cases by the

1960 Supreme Court ruling of Mapp v. Ohio. The Boston Police
Department voluntarily complied with this ruling by obtaining

more search warrants, Since 1963, the number of warrants has remained
high relative to the pre-Mapp years. The decrease after 1963 and
subsequent increase is not explained by court cases after Mapp.

Since Mapp, there have been no court cases that can be considered

as significant as Mapp as a spur to an increased relilance on

warrants.

The number of detectives is misleading in that a number of these
officers are assigned to headquarters or other administrative tasks
and do not work out of districts or with special units, but one
must assume that this has always been the case.

Data on arrests do not show consistent relationships when plotted
against number of corresponding warrants issued. For example,
since 1965, the number of warrants to recover stolen property or
uncover weapons illegally held or used in the commission of crimes
declined, even while the number of arrests and robberies in the
cith of Boston increased. Activity in the area of illegal gambling
shows the opposite trend: gambling warrants have increased in the last
seven years as the number of arrests for illegal gambling have
declined, if somewhat erratically. Of the three 'vice" crimes for
which data were coded, only narcotics warrants follow closely the
path of narcotics arrests: both increased dramatically after 1968
and then began to decline in the early 1970s.

The variety of patterns made by arrest and search warrant data may
be attributed to the fact that search warrants are the prerogatives
of detectives, while arrests are made by both detectives and patrol
officers, That arrests and search warrants move in opposite
directions should not be surprising. Search warrants might generate
arrests for some kinds of crimes (drugs) but not others, In fact,
arrests for robberies might come about in ways totally unrelated

to the necessity or desirability of obtaining warrants.

Although a total of 506 warrants and affidavits was examined, some
information on some variables is missing. Results are always

reported on the maximum number of cases for which there are data,

We should also note that comparisons of data collected in the three
largest district courts with data for those same district courts
submitted by the clerks of these courts to the Department of

Corrections reveal some significant discrepancies. First, more warrants
were reported to the Department of Corrections by two of the three
district courts than we were able to count in these courts for the
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NOTES (Cont'd)

same period. Second, the distribution of warrants by type of item
sought does not in all cases correspond to the "official' tabulation.
These differences are not easily explained. There may have been
counting errors on the part of the clerks (or of Center staff),

and perhaps not all the warrants that they had counted were on

file at the time our search was conducted. We do not comnsider

these errors serious enough to invalids te conclusions where city-
wide data are reported.

11. Most warrants (83.2 percent) seeking drugs in the three district
courts were obtained by the DCU.

12. The identities of informants were determined in the following
manner: when an informant was cited in the affidavit, we made a note
of it on the data collection sheet. When the informant was not
named, the affiant officer usually mentioned prior arrests and
convictions based on the informant's tips; in such cases, we noted
the names of the prior arrestees on the Jdata sheets. When two
unnamed informants were thus credited with the same arrests or
convictions, we concluded that the two were actually the same
informant; in this way we identified the 35 informants, though
not by name.
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CHAPTER XTI

.

THE IMPACT OF GUIDELINES ON THE EXECUTION OF SEARCH WARRANTS

Introduction

The purpose of this study was to test the hypothesis that detectives
with detailed knowledge of criminal investigative procedures will modify
their conduct when they execute search warrants.

Each officer selected for trainiﬁg was to be obgerved at least once
serving a warrant before training. This description of practice prior to
training was to serve as baseline data. The training session consisted of
viewing two hypothetical search situations portrayed in a videotype,
responding to a questionnaire based on these tapes, taking part in a
discussion of some basic criminal investigative principles, and, finally,
taking a test intended to measure knowledge of these principles. After
training, these same officers were to be observed again to determine the
impact of training. Eight months later, at the end of the period of
observation, officers were called in to witness the same videotapes again
and answer the questionnaire keyed to those videos. For reasons described
below, it was not possible to use a "control group,' officers who would
have been observed before And after the training session and who would have
responded to the tapes but received no training. In fact, practical con-
straints made it impossible to conduct even the limited evaluation that

was planned. Nevertheless, this study generated some useful insights,

Background to Search Warrant Guidelines

The Fourth Amendment requirement that a warrant ''particularly describe

the place to be searched, and the person or things to be seized” was a




response to the British practice of general warrants and writs of
assistance. Such a writ gave power to its bearer to pursgus aund seize any
persons or objects, without limitation, if related to avw uiime of the

type mentioned in the writ (such as "smuggling'"). The writs iad been
attacked by the colonists as '"the worst instance c¢f arbitrary power... that
placed the liberty of every man in the hands of every petty officer"

(Ban, 1973:17). The Fourth Amendment was meant to prevent the use of such
arbitrary power by officers,

A valid search warrrant is sufficient to overcome an individual's
Fourth Amendment privacy interest in his person or house, foicers who enter
a Home under the authority of a warrant are presumed to have a right to be
on the premises. In conducting a search for the objects sought, officers
will also see other objects. If probable cause to believe that the objects
constitute evidence of a crime can be estahblished, the objects may be
seized even though they are not specified in the warrant. The Fourth
Amendment is not offended by the seizure of objects unnamed when it would
be inconvenient to have to obtain an additional warrant. The prohibition
against general warrants is not involved; a search warrant is not trans-
formed into a general warrant when probable cause to seize unnamed objects
exists. However, when the objects are known to exist prior to the warrant's
being obtained and they are not included in the warrant, the seizure of
the objects violates the Fourth Amendment prohibitions.

Warrants can only be obtained if there is probable cause to belileve
that specific objects will be found in a described place. Conversely, when
there is no probable cause to believe that objects will be found in a

separate place adjacent to the described location, the search cannot be
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extended to the adjacent area under the authority of the warrant.

The privacy interests that are protected by the warrant requirement
also control the areas within the described premises that may properly be
searched for the objects sought. A warrant does not allow searches of all
areas, only of those in which the objects sought may reasonably be hidden.
A search warrant for stolen television sets, for example, moy not be used
as a pretext for a search of desk drawers, unless the desk is unusually
large or the television sets are very small. When the objects sought are
small and may be hidden anywhere, the scope of a search is necessarily
broader. If the objects may be concealed on the person of one of those
present at the search site, and those persons are described in the
warrant, they may be searched.

When persons are present at the search site but have not been described
in the warrant, there is no authority under the warrant to search them.
The Fourth Amendment protection extends to persons as well as to places. The
mere presence of a person at a search site is not enough to overcome the
individual's privacy interests. But in one of two situations a search of
unnamed persons may occur.

In the first situation, the presence of the person at a site where
a probable cause already exists, coupled with facts observable by officers
at the scene, may create probable cause to believe that the objects sought
may be found on his or her person. In this situation, the officers have a
strong interest in immediately conducting the search of the individual.
They are legitimately confronting the individual without violating his or
her privacy. They can leave to obtain a warrant only at the risk of losi@g

the objects sought. Because probable cause exists, the balance of interests

1. Notes and references for this chapter begin on page 223.
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favors the immediate search of the individual.

Even if probable cause does not exist to justify a search of the unnamed
individual, other interests of tha officers may overcome the individual's
privacy interest. Officers have a legitimate interest in their personal
safety. If they have reason to believe that an individual they are con-
fronting is armed, they may validly search that person to discover the
weapons. This interest in personal safety i3 a limited interest and cannot
be used as a justification for a full search of the individual for objects
other than these that may be used against the officers,

Different censiderations govern a decision to extend a search te an
area clearly outside the scope of the warrant. The Fourth Amendment interest
in privacy is great here, and none of its protections is met if the search
is extended, There has been no determination by an impartial party that
probable cause exists for the search. And, while probable cause may in
fact develop during the course of a vaild search, the interest in obtaining
a warrant takes precedence over countervailing factors.

The search of unnamed persons and seizure of unnamed objects can be
justified by the inconvenience of obtaining a new warrant during a search
in progress. The same inconvenience does not normally exist when officers
wish to search an area separate from the one described in the warrani. Also,
methods less intrusive to the privaecy interest than a search may validly
be used while a new warrant is obtained. The premises may be secured and
occupants 'frozen'" during this period because the interest in efficient
enforcement of law and execution of legal process outweighs the temporary
inconvenience to the persons whose movements into and out of the premises

are restricted.




Study Design and Selection of Officers

The initial intention was to apply a standard study design. The
design, while not truly experimental, would permit drawing some valid
inferences about the impact of knowledge of written guidelines on police

conduct., Schematically, it was to resemble the following:

Experimental Otl Vt2 + th + th 0t3 Vt4 + Xt4

Control 0 \Y + X 0

t1 IR v

£3 t6 T Fes
(0 = field observation; T = training on guidelines; V = measure responses to
questionnaire based on simulated situation; X = measure responses to
questionnaire based on training).

An analysis of the number of detectives eligible to participate in
this study as either "experimentals'" or "controls" revealed the following:

-- After those detectives who had participated in previous
in-service sessions, Phase I of this project, and those who
were to participate in the other search warrant evaluation
were excluded, there were very few detectives eligible to
participate.

~— The age of the detectives precluded the selection of

some of them on very practical grounds: for 1976 the median
age of Boston police detectives was 52, with 31 percent more
than 55 years old and 67 percent appointed to the Department
before 1955. We wanted to minimize the possibility of
"subject mortality" due to retirement before the conclusion
of the study.3

-- The decentralized structure of the detective force precluded

selecting officers randomly because Project staff could not

possibly observe the execution of search warrants in all parts

of the city. We had to choose detectives working in one

district.4

All this meant that there were no officers to serve as controls; hence
there would be fewer search warrants to be observed and fewer officers from

whom questionnaire data could be collected. Therefore, the study design

became:

Opp g2 T T T ¥ £2 Vg + X3

211



With the cooperation of the captain in District One, which serves the down-

town area, all detectives serving under him were selected as subjects.

Efforts to Observe: Collection of Baseline Data

The plan called for project staff to observe the execution of all
search warrants by District One dectectives for approximately one month
beginning on April 1, 1977. At the end of that period, all the detectives
wonld be scheduled to attend special in-service training sessions. A letter
to the Lieutenant of detectives requested that project staff be permitted
to observe every search warrant execution during this period and
be permitted to read the underlying affidavit and warrant pfior to the
search.5 The letter also asked the lieutenant to explain to the detectives
under his command our purpose for being in the field with them. All this was
agreed to.

Center staff were to be "on call' on a rotating basis, so that a staff
member would be available at any time around the clock that a warrant
might be executed. To focus observations on the issues covered by the
Criminal Investigative Guideline§, an observation checklist was prepared.
After observing each warrant execution, project staff were to prepare a
brief report following the outline of this observation checklist. Un-
fortunately, in the one-month observation period, project staff observed only
one search warrant of the eight executed.6 The reasons for this failure to
collect baseline data included:

~- Project staff members' failure to coordinate their schedules of
availability.’

~~ The failure of District One detectives to inform other detectives
(including their supervisors) of their intention to execute a
warrant. This failure was intentional to keep word of the warrant
execution from leaking out in advance. The need to execute warrants

3
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(especially gaming warrants) immediately, meant that there
was not time to inform Project staff.

These difficulties made it impossible to collect baseline data before
training. Most of these same problems also plagued the project's efforts
to witness the execution of warrants after training. The absence of extensive
observational data makes it hard to draw definiﬁive conclugions about the
conduct of detectives when they serve warrants or the impact of guidelines
on that conduct., Project staff cannot claim that the very few warrants wit-
nessed were representative of warrants executed by detectives in this or

other districts.

Training

District detectives participated in an intensive three-hour in-service
training session. The instructiomal goal was to increase the detectives'
understanding of the legal issues involved in the execution of a search
warrant from the moment of entering the search site to the termination of
the search. More specifically, staff attorneys wanted the officers to know
the following:

~~ under what exceptional circumstances an officer executing

a warrant does not need to announce his authority and purpose

prior to entry;

-- that the search should be restricted to the areas specific-
ally described in the warrant:

-—~ that the search should be restricted to spaces 1arge'en0ugh
to contain the objects described in the warrant;

-— that prcbable cause is required for seizure of any object
found in a search;

~~ under what circumstances persons discovered at a search
site may be frisked or briefly detained:

-- that searches of any persons not named in the warrant require
probable cause to believe that the objects sought will be found
on their persons;




-- that if the search is to be extended beyond the clear scope

of the warrant, an additional warrant should be obtained, and

that the occupants may be restrained from frustrating the

execution of the second warrant.

The training session continued with the detectives witnessing two
videotaped, simulated executions of search warrants and then iespondiné to
a questionnaire based on the events portrayed. The procedures shown in the
tape were carefully coordinated with the criminal investigative guideline
principles, classroom instruction and test instruments. Summaries of the
two episodes are appended to this chapter. (See Appendix XIII-1.)

The videotape intentionally showed detectives making mistakes that
might lead to evidence seized during the search being suppressed at trial,
At the conclusion of the training session, officers answered another

questionnaire to test their knowledge of the learning objectives discussed

during the session. (All test questions appear in Appendix XIII-2.)

Virtually the same points were covered in the two tests, the difference

being that the second test was more abstract and made no reference to the
concrete situations portrayed in the videos