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ROBE:RT D. RAY 
GOVERNOR 

My Fellow Iowans: 

STATE CAPITOL 

DES MOINES. IOWA !50319 

A major concern of our people is the rising incidence of 
criminal activity. Although this is a nationwide phenomenon, 
there are initiatives we can take in our state to seek the 
solutions needed to reduce the social and economic damage 
caused by crime. One means of achieving this objective is 
through an efficient and effective criminal justice system. 

To insure that Iowa has the best possible criminal justice 
sys~em, a comprehensive analysis of our existing system was 
commenced almost three years ago. This effort, the Iowa 
Standards and Goals Project, was far-reaching in scope and 
depth and involved more than 350 knowledgeable persons. Their 
recommendations for system improvement are presented in these 
Iowa. CJL.i..m.i..n.a.,L. JU.6;f:.ic.e S;f:.a.n.da.fl.d.6 a.n.d Goa.l.6 volumes. Recogniz
ing the sacrifices in time and effort made by those participat
ing in this study, I extend my deepest appreciation and thanks. 

It is now our responsibility to put the Project's recommenda
tions into action. The standards and goals provide us with 
the guidance necessary to modify our present system so that 
we can better combat crime. Clearly, the realization of a 
more effective and efficient criminal justice system demands 
a lengthy, dedicated effort by all of us. For this reason, 
we must begin impleme~~ing the Project's recommendations now. 
Your participation can make a difference. 
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:z;;~ 
Robert D. Ray W 
Governor 7' 
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INTRODUCTION 

As in the rest of the nation, the rate of criminal 
activity has been increasing in Iowa. The response 
to criminal activity is the Iowa criminal justice 
system. This system is designed to deter 
potential offenders, apprehend those who have 
broken the laws, quicl<ly and fairly determine guilt 
or inllocence, and protect the community from 
furthe~ criminal actions while assisting the 
offender to become a law-abiding and productive 
citizen. Because the specific causes of crime are 
not known. there are no simple or immediate 
solutions to the current crime problem. However, 
steps can be taken to upgrade t~e operation of the 
criminal justice system. This in itself may reduce 
the incidence of crime. The Iowa Criminal Justice 
Standards and Goals Project represents an effort 
to improve the administration of Iowa's system of 
criminal justice. 

The administration of criminal justice is a 
complex task. For example, the Iowa criminal 
justice system consists of three separate compo
nents-law enforcement, courts, and corrections. 
Within each component, there are numerous 
entities which interact when the system responds 
to criminal activity. In addition, social, political, 
and economic forces combine to affect the 
operation of the criminal justice system. Any 
study undertaken to improve the administration of 
crirninal justice not only must recognize the 
influence of these outside forces but also must 
consider the interrelationships among the various 
components of the system. 

The Standards and Goals Project relied on 
advisory groups to deal with the complexities of 
analyzing and revising the Iowa criminal justice 
system. Advisory groups are particularly appro
priate for such a tasl<. They permit serious and 
controversial issues to be examined and analyzed, 
and a consensus to be reached in a democratic 
manner. Functionaries, experts, and lay persons 
can study and deliberate new concepts that will 
encourage policy, procedural, and legislative 
changes. Individuals with divergent views can 
openly discuss ideas outside the confines of, 
official formal relationships. The Project's reli
ance on advisory groups composed of criminal 
justice practitioners and individuals from related 
occupations helps to assure that the recommen
dations for improving iowa's criminal justice 
system are comprehensive and realistic. 

The Iowa criminai justice standards and goals 
are set forth in three reports: law enforcement, 
courts and corrections. The premise of the 
standards and goals is that the administration of 
criminal justice can be improved and the existing 
inequit;0s of the criminal justice system can be 
diminished if criminal justice agencies and the 
general public reach consensus on the goals of 
the system and establish standards for the 
achievement of these goals. To facilitate under
standing of the Iowa standards and goals, the 
following definitions are suggested: 
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GOAL: Changes in the criminal justice sysL:I 
that mayor may not be achievable, but 
are something for which the. State 
should continue to strive. 

STAN DARD: A statement that desc'ribes the 
conditions that should exist 
when a goal has been achieved. 

The origins of the Iowa standards and goals 
program lie in the work of the National Advisory 
Commission on Criminal Justice Standards and 
Goals (NAC). Ttle Law Enforcement Assistance 
Adminstration appointed the NAC in 1971 to 
formulate national standards and goals for crime 
reduction and prevention at the State and local 
levels. In 1973, the NAC's work was published in 
six volumes: Report on Police, Report on Courts, 
Report on Corrections, Report on Community 
~rime Prevention, Report on the Criminal Justice 

;:;ystem, and A National Sirategy to Reduce 
Crime. The NAC recommended that each State 
evaluate its own criminal justice system in terms 
of the national reports and formulate State 
criminal justice standards and goals. 

Development of the, Iowa standards and goals 
began in 1973 wrien the Iowa Crime Comml::,~jon 
convened the Governor's Conference on Criminal 
Justice Standards and Goals. The Governor's 
Conference introduced the standards and goals 
concept in Iowa. In 1974, the Crime Commission 
initiated the Iowa Standards and Goa!s Project. 
The first phase of the Project was to carefully 
compare the Iowa criminal justice system to the 
system proposed by the NAC. During the 
evaluation phase, Project staff prepared three· 
volumes comparing the similarities and differ
ences of the two systems. The courts comparative 
analysis fS contained in this report. 

The development of realistic standards and 
goals required Statewide input from criminal 
justice practioners and concerned citizens. To 
obtain this input, local practioners and interested 
individuals were invited to attend Area Standards 
and Goals Meetings. The participants considered 
selected topics from the NAC Reports and 
recorded their views on the advisability of 
adopting the national standards in Iowa. 

Actual formulation of the Iowa standards and 
goals took place at a series of Standards and 
Goals Conferences. Over three hundred persons 
participated in the twenty-six conferences. Con
ference participants were drawn from numerous 
sources; including, State and local criminal 
justice agencies, State government, the judiciary, 
public interest groups, the Legislature, and the 
offender population. Conferees reviewed the NAC 
Reports, the standards and goals comparative 
analyses, and the input from the area meetings. In 
addition, the Iowa Criminal Code Revision, The 
Governor's Conference Report, and the American 
Bar Association Standards for Criminal Justice 
were considered. Ultimately, conference partici
pants established forty-six goals for Iowa law 
enforcement, courts and corrections and formu-
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lated approximately three hundred standc.rds to 
reach these goals. 

This volume contain$ the standards and goals 
relating to the court component of the Iowa 
criminal justice system. No attempt to improve 
criminal justice in Iowa can be successful unless 
the courts of the State are able to fairly and 
efficiently deal with those individuals who 
become involved in the criminal justice system. 
Increasing caseloads and inefficient procedures 
and institutions are currently testing the State's 
ability to effectively administer the criminal law. 
Clearly, the task of assuring that Iowa has an 
effective anrl fair court component is not limited 
to upgrading the State's courts alone; the other 
functions that influence the criminal justice 
process must also be considered. Therefore, the 
standards address not only Iowa's courts but also 
the State's prosecutorial and defense functions. 
Furthermore, because the effectiveness of the 
court component is affected by the performance 
of law enforcement and correctional agencies, 
this volume should be considered in conjunction 
with the Iowa criminal justice standards and goals 
for law enforcement and cprrections. 

The standards are designed to pr9mote effec
tive and efficient criminal processing while in
suring that the accused receives equal and fair 
treatment. There are two approaches to this prob
lem. One is to focus on the procedures and pro
cesses that affect the flow of the criminal case. 
The other approach is to concentrate on the per
sonnel and offices responsible for carrying out the 
various criminal justice functions. 

. Chapters 1 through 6 deal with the procedures 
and processes that influence the flow of the 
criminal case through the Iowa criminal justice 
system. These chapters are based upon the 
premise that attaining speed and efficiency in 
pretrial processes and achieving prompt finality in 
appellate proceedings result in increased deter
rence of crime and earlier and more effective 
rehabilitative treatment of offenders. (See NAC, A 
National Strategy to Reduce Crime, 94 (1973).) In 
addition, speedy resolution of criminal cases 
minimizes any adverse effects upon those 
persons who are wrongly accused. Although Iowa 
presently imposes strict time limits on the 
prosecution of criminal cases, time limits are only 
one method of attaining efficiency and finality. 
Other methods appropriate for Iowa are set forth 
in these chapters. 

One method is to encourage administrative 
dispositions. Because the State does not have 
sufficient resources to permit formal criminal 
processing of all cases, frequent administrative 
dispositions are essential to the effective func
tioning of the Iowa criminal justice system. 
Furthermore, the cost of expanding criminal 
justice resources so that the system can provide 
more trials is not justified by the minimal benefits 
to the State and the accused. For example, in 
cases where there are no disputed facts or legal 
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points, a trial needlessly expends the prosecutor's 
and court's time. Similarly, a trial is not necessary 
to determine an appropriate disposition for a 
particular offender. AdministratiIJe processing can 
result in a disposition that is both in society's and 
the defendant's interests and is consistent with 
the intent of the Legislature. Finally, the fact that 
the judiciary does not always participate in 
administrative dispositions is not necessarily a 
defect. Experienced prosecutors and defense 
attorneys should have the necessary skills to 
protect the needs of society and preserve the 
rights of the accused. 

The standards address three types of adminis
trative dispositions. Chapter 1 relates tv screen
ing-the decision to abandon coercion over the 
accused. Screening promotes effective operation 
of the criminal justice system when the benefits 
to be derived from prosecution are outweighed by 
the costs. The decision to screen an individual out 
of the criminal justice system not only conserves 
criminal justice resources but also minimizes the 
burdens of formal prosecution upon the individu
al. To maximize the benefits of screening, the 
standards encourage Iowa prosecutors to make 
screening decisions at the earliest stages of 
criminal proceedings. 

Chapter 2 deals with another type of adminis
trative disposition, diversion. Diversion uses the 
threat of criminal prosecution to encourage the 
accused to agree, prior to trial, to participate in a 
rehabilitative program. Like screening, diversion 
saves criminal justice resources and allows 
adjustment for overcriminalization. In addition, 
diversion insures that the accused receives 
treatment or makes restitution for hi')l her criminal 
acts. 

Plea negotiation, the subject of Chapter 3, is 
the process by which concessions are made by 

. the prosecutor in exchange for guilty pleas. 
Although the subject of much criticism, plea 
negotiation serves the resource-saving function of 
promoting guilty pleas. It is unlikely that the Iowa 
criminal justice system could accomodate exist
ing criminal caseloads without frequent disposi
tion of cases through negotiated agreements. The 
standards recognize this situation and seel< to 
minimize potential abuses by structuring the plea 
negotiation process. 

Because administrative dispositions are infor
mal and involve the exercise of discretion, 
safeguards must be established to insure that 
such dispositions are in the interests of society 
and the defendant. The informal ity of the 
administrative .decisionmaking process may ob
scure wastefulness and inefficiency. Further
more, the discretionary nature of the administra
tive process may endanger the defendant's 
interest in fair and equal treatment. Both dangers 
can be minimized in Iowa by raising the visibility 
of administrative dispositions. Chapters 1, 2, and 
3 provide standards that raise the visibility of 
administrative processes by requiring the devel-



opment ot administrative rules, lJnliorm proce
dures, and records of administrative actions. 

When administrative disposition is inappropri
ate, the case is subjected to for mal pretrial, trial, 
and appellate proceedings. Delay and lack of 
finali ty characterize the formal processing of the 
criminal case. Ultimately, these characteristics of 
the criminal justice system may diminish the 
deterrent impact of the criminal law and make the 
rehabilitative task more difficult. Chapter 4, The 
Litigated Case, addresses delay and inefficiency 
at thl~ pretrial and trial stages of the Iowa criminal 
process. Chapter 5, Sentencing, recommends a 
sentencing process that emphasizp,s realistic 
sentences which meet the 'leeds of the individual 
offender. The sentencing standards are designed 
to add finality to the sentencing process and 
promote rehabilitation. Chapter 6, Review of Trial 
Court Proceedings, deals with the need to 
expedite the appellate process while preserving 
comprehensive review of trial court proceedings. 

Chapters 7 through 11 address the personnel 
who perform the various criminal justice functions 
in Iowa and their offices. Successful implementa
tion of the procedures and policies outlined in this 
volume depends upon the quality of the personnel 
working within the system. The prosecutor's role 
is particu larly i rnportant. Because he / she exer
cises broad discretionary authority, the prosecu
tor has a significant impact on both the frequency 
and types of administrative dispositions. In 
addition, because it is the prosecutor's duty to 
represent the State in court. he/she influences the 
formal processing of criminal cases .. Thu~, .the 
effectiveness and efficiency of the entire criminal 
justice process depend to a great extent .on the 
skills and abilities that the prosecutor brings to 
office. To insure that Iowa prosecutors poss~ss 
the skills demanded by the prosecution function 
the State must have professional prosecutors' 
offices. Chapter 7 recommends a prosecutorial 
system designed to promote the development of 
such offices in Iowa. 

The concepts of professiona!k:;n, dnd special
ization extend to the defense function as well. The 
complexities of criminal justi~e requi"~ ~hat the 
defense attorney be an expert In the cnmlnal law 
and possess the skills necessary to competently 
represent his/ her client. Chapte~ 8 addresses the 
provision of public defense serJlces. The chapter 
recommends that Iowa develop a coordinated 
public defender and assigned counsel system to 
provide defense services to indigents accused of 
crime. The defense function standards stress the 
importance of full-time, professional defense 
services. 

The role of the trial judge is also exlremely 
important to the operation of the Iowa criminal 
justice system. Because ju?ges exercise e.nor
mous discretionary power With almost n~ dl.r~ct 
supervision, effective performance of 'fh~ Judicial 
function is largely contingent on the quality of the 
judges themselves. Thus, the methods used to 

select, compensate, retain, and remOVt1 jud:cial 
personnel are critical. With minor changes, 
Chapter 9 endorses the existing Iowa procedures 
as the most proficient methods of insuring 
judicial quality in lowu. However, the ~asl~, .of 
promoting effective perforrnanc.e of the lud!c!~1 
function 8xtends beyond the Issue of Jud!c!ui 
quality. Even the most capable, ~rial ju.dges cannot 
competently carry out the!r duties Without 
adequate time and resources. Chapter 1U, Court 
Administration, is designed to provide tor 
efficient management of the trial court's re
::;ources. Relieving trial jud~Jes of unnecessary 
administrative chores is Cl major objective of the 
court administration standards. Trial court facili
ties and court-community reiations also impact 
on the overali effectiveness of the trial judge in the 
criminal justice system, Chapter 11 recommends 
ways to upgrade trial court facilities and to 
improve the trial court's relationship witt) the 
community. 

The standards and goals contained in these 
reports are not requirements. They are recom
mendations for acti;:)f1. During their development. 
emphasis was placed not only on what was 
desirable but also on what was workable. Tho 
reports place major empt)asis on the need to 
jevelop greater coordination among the elements 
of the Iowa criminal justice system. Thus, tne 
standards and goals should enable practitione~s 
and the public to know where the system !s 
heading, what it is trYing to achieve, and what In 
fact it is achieving. However, tile reports als.o 
recognize that the criminal justice system IS 
designed to some extent to be decentralized and 
fragmented, and that preserving the~e characte,r
istics in many instances is essential to baSIC 
concepts of justice. This realistic approach to 
criminal justice revision should enable the Iowa 
Legislature, the courts, and State and local 
criminal justice practitioners to us~ ~he \epo.rts 
as a guide for improving the Iowa criminal Justice 
system. Consequently, the ultimate impact of th,e 
standards and goals reports depends upon their 
acceptance by the political, judicial, and adminis-
trative decision makers of the State. 
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Chapter One 

Screening 

Goal: To structure and regularize the 
discretionary decision to stop, prior to trial 
or plea, all formal proceedings against a 
person who has become involved in the . 
criminal justice system. 

1 



STANDARD 1.1 
Criteria for Screening 

The need to halt formal or informal action 
concerning some individuals who become in
volved in the criminal justice system should be 
openly recognized. An accused should bel 
screened out of the criminal justice system when 
the benefits to be derived from prosecution or 
diversion would be outweighed by the social and 
economic costs of such action. Amona the factors 
to be considered in making this determination are 
the following: 

1. Doubt as to the accused's guilt, including 
evaluation of the admissibility and suffi
ciency of evidence; 

2. The value of further proceedings in prevent-
ing future offenses by other persons, con
sidering the extent to which subjecting the 
accused to further proceedings couid be 
expected to have an impact upon others who 
might commit such offenses, as well as the 
seriousness of these offenses; 

3. The value of further proceedings in prevent- . 
ing future offenses by the offender, in light 
of the offender's commitment to criminal 
activity as a way of life; the seriousness of 
his/her past criminal activity, which might 
reasonably be expected to continue; the 
possibility that further proceedings might 
have a tendency to create or reinforce com
mitment on the part of the accused to crim· 
inal activity as a way of life; and the likeli· 
hoo~ that programs available as diversion or 
sentencing alternativies may reduce the like· 
lihood of future criminal activity; 

4. The value of further proceedings in fostering 
the community's sense of security and 
confidence in the criminal justice system; 

5. The direct cost of prosecution, in terms of 
prosecutorial time, court time, and similar 
factors; 

6. Motives of the complainant; 

7. Prolonged nonenforcement of the statute on 
which the charge is based; 

8. The likelihood of prosecution and conviction 
of the offender by another jurisdiction; and 

9. Any assistance rendered by the accused 1i1 
apprehension or conviction of other offen· 
ders, in the prevention of offenses by others, 
in the reduction of the impact of offenses 
commited by himself/herself or others upon 
the victims, and any other socially beneficial 
activity engaged in by the accused that might 
be encouraged in others by' not prosecuting 
the offender. 
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STANDARD 1.2 
Procedure for Screening 

---. i 
The prosecutor, in consultation with the police, j 

should develop· guidelines for the taking of : 
persons into custody. After a person has been 
taken into custody, the decision to proceed with /' 
formal prosecution should rest with the prosecu
tor. No complaint should be filed or arrest warrant 
issued without the formal approval of the pros· 
ecutor, 

The prosecutor's office should formulate written 
guidelines. The guidelines should identify as 
specifically as possible those factors that will be 
considered in identifying cases in which the 
accused will not be taken into custody or in which 
formal proceedings will not be pursued. They 
should be readily available to the public as well 
as to those charged with offenses, and to their 
lawyers. They should be subjected to periodic 
reevaluation by the police and by the prosecutor. 

When a defendant is screened out after being 
taken into custody, a written statement of the 
prosecutor's reasons should be prepared and kept 
on file in the prosecutor's office. Screening 
practices in a prosecutor's office should be 
reviewed periodically by the prosecutor himself/, 
herself to assure that the written guildelines are 
being followed. 

The decision to pursue formal proceedings 
should be a discretionary one on the part of the 
prosecutor and should not be subject to judicial 
review, except to the extent that pretrial pro
cedures provide for judicia! determination of the 
sufficiency of evidence to subject a defendant to 
trial. 

If the prosecutor screens out a defendant, the 
police or the private complainant should have a 
recourse to the court. If the court determines that 
the decision not prosecute constituted an abuse 
of discretion, it should order the prosecutor to 
pursue formal proceedings. 

COMMENTARY 

Screening refers to the discretionary proCp.ss by 
which the prosecutor decides whether to pursue 
formal criminal proceedings against a person who 
has become involved in the criminal justice 
system. The decision to prosecute primarily 
affects the defendant. (See Contemporary Studies 
Project, Perspectives On The Administration of 
Criminal Justice in Iowa, 57 Iowa L. Rev. 598,627 
(1972).) If charges are filed against the defendant, 
he/she faces the possibility of punishment and 
the stigma that attaches to a person accused of a 



crime. (Id.) The defendant also bears the cost of 
cllmlnal proceedings not only in financial terms 
but also in regard to family life disruption and 
other personal discomforts. (NAC, Courts, 21 
(1973).) The decision not to prosecute relates 
mainly to societal interests. If the prosecutor 
decides not to prosecute the defendant, the 
public's interests in the deterrence of future 
offenses by the offender and others, in the 
incapacitation of the offender from committing 
future offenses, and in the rehabilitation of the 
offender are affected. 

In Iowa, the screening process is one of low 
visibility. This is because the county attorney's 
decision to charge or not to charge is relatively 
unstructured. For example, the county attorney's 
information provisions permit the county attorney 
to initiate and continue formal criminal proceed
ings against a person largely in his/her own 
discretion. (See IOWA CODE, ch. 769 (1975).) 
Similarly, the county attorney has broad dis
cretion to decline to prosecute an individual. (See 
Contemporary Studies Project, supra, 632.) Be
cause of the low visibility and unstructured natur.e 
of the screening process in Iowa, there is no 
assurance that screening discretion is being 
exercised to serve the. legitimate objectives of the 
criminal justice system: reducing criminal activity 
and extending fairness to defendants. 

The American Bar Association states that "[i]t is 
the duty of the prosecutor to 'do justice, not to 
merely 'win' convictions." (ABA, The Prosecution 
Function, 84 (Approved Draft, 1971 ).) This duty 
requires that the prosecutor exercise hisl her 
screening discretion in the public interest. The 
ABA concludes that "[t]he public interest is best 
served and even-handed justice dispensed not by 
mechanical application of the 'letter of the law' 
but by a flexible and individualized application ot 
its norms through the exercise of the trained 
discretion of the prosecutor as an administrator of 
justice." (Id.) 

Conference participants agme that the exercise 
of trained screening discretion is a legitimate 
function of the prosecutor. Basic to this 
condusion is the recognrflon that there will be 
individuals whose conduct comes within the 
definition of a criminal offense but whom the 
legislature, had it considered the merits of the 
case, wO'.Jld not have desired to include within it. 
(See NAC, Courts, 18 (1973).) "The breadth of 
cnminal legislation necessarily means that much 
conduct which falls within its literal terms should 
not always lead to criminal prosecution." (ABA, 
-;'i'le Prosecution Function, 93 (Approved Draft, 
1971).) Conferees believe, however, that the 
screening process must be guided by criteria and 
,.)iocedures designed to insure that Iowa prose
cutors exercise their discretion in the public 
interest. Standard 1. i and 1.2 provide appropriate 
screening criteria and procedures for Iowa 
prosecutors. 
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Standard 1.1 calls for open recognition of the 
need for screening discretion and the objectives it 
shnuld serve. Conferees conclude that the 
prosecutor should decide not to initi;lte or 
continue formal or informal action against an 
individual " ... when the benefits to be derived from 
prosecution or diversion would be outweighed by 
the social and economic costs of such action." 
Conferees believe that civil liability for any actions 
taken prior to the decision to screen will be 
limited by the existence of "probable cause" in the 
case. 

The standard sets forth a nonexhaustive list of 
the factors that should be considered in 
determining when the benefits of prosecution are 
outweighed by the costs. The first factor is 
evidence insufficiency. The standard does not 
attempt to state a particular test in terms of 
probabilities, such as recommending screening 
out in those cases with a probability of conviction 
of less than 30 percent. (See NAC, Courts, 21 
(1973).) Conferees recognize that such evaluations 
are not reducible to SL:~h specific delineation. 
Conference participants agree with the National. 
Advisory Commission's position that " ... the ap
propriateness of proceeding on the basis of a 
given probability of conviction might differ among 
various situations, depending upon the criminal 
justice system's need for the particular convic
tion." (Id.) The standard suggests that the pro
secutor determine the sufficiency of the evi
dence according to the situation surrounding 
each case. In addition, the standard recommends 
that the prosecutor consider the value of criminal 
conviction in reducing offenses by others, either 
by general deterrence or by other mechanisms 
through which punishment might prevent of
fenses. (rd.) Any conclusions must be evaluated 
in liQht of the seriousness of the offense. 

Similarly, the prosecutor should evaluate the 
impact of further proceedings upon the offender 
himself/herself. The National Advisory Commis
sion states that "mf conviction if sought, it is 
possible that criminal sanctions might deter the 
offender, or that partiCipation in correctional 
programs might alter his future course of activity. 
If diversion is pursued, available programs might 
offer a reasonable hope of preventing future 
criminal activity. Again, any expectation that 
criminal disposition or diversion will prevent 
future offenses must be evaluated in light of the 
seriousness of those offenses." (NAC, Courts, 22 
(1973}.) . 

Another factor is the community's sense of 
security and confidence in the criminal justice 
system. This factor suggests that in some cases 
formal proceedings might be justified because of 
their tendency to foster community confidence. 
The National Advisory Commission states that 
"[iJt is arguable that reliance upon this as an 
independent tactor constitutes unjustifiable con
cession to public ignorance. Under these circum-



--------

stances, prosecution would be of value only 
where there is no objectively justifiable need for 
further proceedings, but where a significant 
segment of the community unreasonably believes 
such a need exists. Although it is clear that the 
criminal justice system should work to educate 
the community as to the reasonable expectations 
of the criminal sanction and diversionary pro
grams, it is equally clear that in the interim the 
system often should not reject community 
demands, even where thOS\3 demands are objec
tively unjustifiable. To maintain community 
confidence, the criminal justice system must 
respond to community dE'~mand." (Id.) Therefore, 
the standard identifies community confidence as 
a factor to be considered during the screening 
process. 

Also, the prosecutor should assess the value of 
prosecution in terms of the expenditure of 
resources. Where a shortage of resources exists, 
it is necessary to consider what a prosecution will 
cost in order to determine whether it, rather than 
other cases, deserves attention. ,lId.) Standard 1.1 
suggests that prosecutions requiring excessive 
resources should be sr,rutinized for screening 
purposes. 

The standard directs the prosecutor to consider 
the motivations of the complainant in deciding 
whether to screen out or to prosecute. "If 
prClsecution is sought by a private party out of 
malice or to exert coercion on the defendant, ... 
the prosecutor may properly decline to prose
cute." (ABA, The Prosecution Function, 94 
(Approved Draft, 1973).) However, when formal 
proceedings are justified by the community's 
need for protection, the improper motivation of a 
complainant should not be a significant consider
ation. (NAC, Courts, 22 (1973).) 

The standard provides that prolonged nonen
forcement of the statute on which the offense is 
based should be considered to favor screening. "If 
nonenforcement has continued for a significant 
period there is a strong suggestion tilat the 
community no longer regards the activity defined 
by statute as a proper subject for criminal 
proceedings. Prosecutors and police must guard 
against the possibility that conviction will be 
sought for such conduct because of an unprovable 
belief that the defendant poses a danger to the 
community for other reasons. Irregular enforce
ment of a criminal statute creates the danger-or at 
least the appearance-of arbitrariness and must be 
avoided. In addition a person may have committed 
an offense on the assumption that nonenforce
ment of a statute meant that the community no 
longer regarded that activity as illegal. Prosecu
tion may be unnecessary if the offender can be 
made to understand that the community does 
consider his activity inappropriate and agrees to 
comply with the law." (Id.) 

The prosecutor also should determine wheU1er 
f;)rmal proceedings by another jurisdiction might 

serve the interests of the criminal justice system 
adequately. Duplication of effort should be 
avoided. (NAC, Courts, 23 (1973).) The final factor 
suggests that when the value of. e~coura9i~g 
assistance in a law enforcement or similar activity 
outweighs the benefit to society from continu

ation of criminal or diversionary proceedings, the 
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prosecutor should screen out the accused. (ld.l 

Standard 1.2 recommends general procedures 
for the screening process. Conferees believe that 
these procedures should be designed to insure 
that the prosecutor has the opportunity to 
exercise his/her screening discretion in all cases. 
The standard directs that responsibility for the 
charging and screening decisions rest with the 
prosecutor, thereby limiting police authority to 
arrest and booking. Furthermore, conference 
participants conclude that the police arrest 
decision should be structured by screening 
guidelines developed by the prosecutor. The 
standard also prevents private complainants from 
filing chargAs directly with the court. Conferees 
feel that tU private complainant should be 
required to initiate criminal proceedings through 
the prosecutor's office. To prevent abuses of 
prosecutorial discretion, the standard permits the 
police or the private complainant to seek recourse 
from the court when the prosecutor screens out a 
defendant. . 

In addition, Standard 1.2 requires the prose
cutor to develop guidelines that structure the 
exercise of his/her screening discretion. The 
purpose of screening guideiines is to promote 
uniform application of screening discretion and to 
identify effective screening practices. The guide
lines" ... might set out different policies for those 
charged with various offenses and for various 
categories of situations within the definition of a 
single crime." (NAC, Courts, 25 (1973).) For 
example, the guidelines might " ... direct that an 
assault upon a member of the defendant's own 
family be dealt with differently from a similar 
assault upon an unknown person. Such guide
lines might also establish the circumstances 
under which formal charges will be pressed for 
offenses such as gambling, or even establish the 
amount of marijuana ordinarily required before a 
prosecution for possession of the substance will 
be begun." (Id.) The standard also requires the 
prosecutor to maintain adequate records so that 
actual screening practice can be asceitained and 
evaluated. lilt is increasingly acknowledged that 
the regularizing and structuring of discretionary 
action through written guidelin~3 governing 
prosecutorial officials is not inconsistent with a 
broad discretionary autnority. Guidelines [and 
records1 are a protection against arbitrariness, 
and they bring discretionary decisions more in 
line with the concept of equal justice under the 
law. (See K. Davis, Discretionary Justice, A 
Preliminary Inquiry (1969)." (NAC, Courts, 26 
(1973).) 



COMPARATIVE ANALYSIS REFERENCE 
NAC Courts 1.1, 1.2. 
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Chapter Two 

Diversion 

Goal: 10 ~Tovide for the disposition of 
appropriate offenders into noncriminal 
programs prior to trial or conviction. 
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STANDARD 2.1 
General Criteria for Diversion 

In appropriate cases offenders should be diverted 
into noncriminal programs before formal trial or 
conviction and not conditioned on a plea of guilty 
to a charge. 

Such diversion is appropriate where tnere is a 
s!.!bstantial likelihood that conviction could be 
obtained and the benefits to society from channel· 
ing an offender into an available noncriminal 
diversion program outweigh any harm done to 
society by conditionally suspending criminal 
prosecution. Among the factors that should be 
considered favorable to diversion are: (1) the 
willingness of the victim to have no conviction 
sought; (2) any likelihood that the offender suffers 
from a mental illness or psychological abnormality. 
which was related to his/her crime and for which 
treatment is available; and (3) any likelihood that. 
thea crime was significantly related to any other 
condition or situation such as unemployment or 
family problems that would be subject to change 
by participation in a diversion program. 

Among the factors that should be considered 
unfavorable to diversion are: (1) any history of the 
use of physical violence toward others; (2) involve· 
ment with organized crime; (3) a history of anti· 
social conduct indicating that such conduct has 
become an ingrained part of the defendant's life· 
style and would be particularly resistant to change; 
and (4) any special need to pursue: criminal pros· 
ecution as a means of discouraging others from 
committing similar offenses. 

STANDARD 2.2 
Procedure for Diversion Programs 

viction of a criminal offense to encourage an 
accused to agree to do something: he/she may 
agree to participate in a rehabilitation program 
designed to change his/her behavior, or he/she 
simply may agree to make restitution to the victim 
of the offense. (Id.) The American Bar Association 
cites the following examples of traditional diver
sion practices: 

It has long been the practice among experienced 
prosecutors to defer prosecution upon certain 
conditions, such as a firm arrangement for the 
offender to seek psychiatric or other similar 
assistance where his disturbed mental condition 
may have contributed to his behavior. A tech
nique of long standing, indeed one going back 
to the early history of our country, is found in 
decisions of prosecutors not to prosecute an 
offender who has agreed to enter the military 
service or who has obtained new employment 
or in some other manner has embarked on what 
can broadly be considered to be a rehabilitative 
program. (ABA, The Prosecution Function, 91 
(Approved Draft, 1971 ).) 

The diversion agreement may not be entirely 
voluntary, as the accused often agrees to partic
ipate in a diversion program only because he/she 
fears formal criminal prosecution. (NAC, supra.) 

Diversion of offenders into noncriminal programs 
offers several benefits. Like screening, diversion 
programs allow adjustment for overcriminalization. 
The National Advisory Commission on Criminal 
Justice Standards and Goals argues that "[Ilegis
latures have not been able to prescribe in criminal 
statutes exactly which individuals should-and 
which should not-be subject to the formal impo
sition of criminal liability .... As a result, many 
individuals come within the language of existing 
criminal statutes, but their conviction and punish
ment would not be consistent with the intent of 
the legislature." (NAC, Courts, 27 (1973).) Diversion 
permits the prosecutor to make adjustments for 
overcriminalization, while insuring that the offender 
is prevented from committing future harmful acts 
or makes restitution. 

Diversion also promotes economy. The National 
Advisory Commission states that because " ... diver
sion programs generally operate at early points 
in the criminal process, they avoid the necessity 
for some formal proceedings, and resources that 

The formulation of procedures for diversion 
requires designation of the entity responsible for 
the diversion decision. Presently, it is inappropriate 
to designate this entity. Therefore, it is recom· 
mended that the issue receive further study. 

; otherwise would be used to process the individuals 
__ .I through the criminal justice system can be used 

for other purposes." (Id.) 

COMMENTARY 

Diversion is the halting or suspending before 
conviction of formal criminal proceedings against 
a person on the condition or assumption that 
he/she will do something in return. (NAC, Courts, 
27 (1973).) It uses the threat or possibility of con-
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The major benefit of diversio.l programs is 
broadened resources. Diversion permits dispositions 
of offenders that would be difficult or impossible 
as sentencing alternatives, and is available in 
those cases that do not qualify for deferred judg
ments or suspended sentences. (See IOWA CODE 
§789A.1 (1975); Revised Criminal Code, ch. 3 § 702.) 
Because of its informality and flexibility, diversion 
also is likely to encompass more programs than 
could be made available as sentencing or probation 



alternatives. Moreover, it permits use of these 
programs earlier than if they were sentencing or 
probation alternatives. No matter what efforts are 
made to expedite the process, requiring conviction 
before referral to such programs would delay 
significantly an offender's entry into them. Thus, 
diversion not only increases the available resources, 
but also permits more effective use of those 
resources in dealing with offenders. (Id.) 

Against the benefits of diversion programs must 
be weighed actual or potential costs. One possible 
cost is the potential sacrifice of society's interest 
in protection. (NAC, Courts, 28 (1973).) Conference 
participants warn that diversion, because it elim
inates formal court processing, may reduce the 
deterrent impact of criminal punishment. This 
viewpoint considers the court process itself as a 
deterrent to future criminal activity, and regards 
a formal admission of guilt through a plea as 
essential to rehabilitation. Conferees also caution 
that the impact of formal prosecution may be 
diminished in those cases where offenders fail to 
comply with diversion agreements. Proponents of 
this argument believe that delay from arrest to 
ultimate prosecution greatly reduces the deterrent 
effect of the criminal justice system. In addition, 
diversion programs involve the danger that the 
treatment may be so ineffective that it has signif
icantly less effect upon the offender than the 
treatment that would have followed formal con
viction. (Id.) 

Diversion also poses potential threats to the 
legitimate interests of those charged with criminal 
offenses. For example, diversion may create a level 
of control over those individuals who would. 
normally be screened out of the criminal justice 
system. 

A defendant's decision to participate in a diver
sion program is voluntary in one sense of the 
word. But it is clearly not free of influences over 
which the law has control, and in this sense the 
decision is involuntary or coerced. Whatever the 
label attached to the decision, diversion programs 
involve a significant danger that the criminal 
justice system will cause unjustified participa
tion in a burdensome program. An innocent 
individual. because of ignorance or other factors, 
may agree to participate in a diversion program, 
even though he does not have to because the 
prosecution Callnot establ ish his gu ilt. (NAC, 
Courts, 29 (1973).) 

Furthermore, the informality of diversion may 
circumvent the defendant's rights. In reaching this 
conclusion, conference participants observe that 
diversion dispositions are not necessarily protected 
by safeguards designed to insure that defendants 
are aware of their rights and voluntarily and intel
ligently enter into diversion agreements. Conferees 
fear that the informality of such a process may 
give the prosecutor an unfair advantage when 
negotiated dispositions are sought. Finally, diver
sion may not be responsive to the needs of the 
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offender. Conference partiaipf.lnts note that the 
success of diversion dispositions depends ulti
mately upon rehabilitative programs, and that 
many of these programs are not currently available 
in all areas of the State. 

Although there are several potential dangers 
associated with the concept, conference partic
ipants conclude that the Iowa criminal justice 
system can benefit from increased use of formal
ized diversion. Therefore, Standard 2.1 recommends 
that in appropriate criminal cases offenders be 
diverted into noncriminal programs before trial or 
conviction. Although many of the objectives sought 
through diversion can be accomplished through 
existing deferred judgment and suspended sentence 
provisions, participants believp that providing 
diversion alternatives prior to trial and not condi
tioning their availability on a guilty plea will promote 
individualized dispositions, economy, and broad
ened rehabilitative resources. Participants caution, 
however, that diversion decisions must be guided 
by criteria and procedures designed to insure that 
diversion dispositions are in the public interest 
and that defendants receive equal and fair treat
ment. 

Standard 2.1 establishes criteria for diversion. 
The standard recommends that the offender should 
be diverted into a noncriminal pro~ram " ... where 
there is a substantial likelihood that conviction 
could be obtained and the benefits to society from 
channeling an offender into an available noncrim
inal diversion program outweigh any harm done to 
society by conditionally suspending criminal 
prosecution. The standard also sets forth factors 
that should be considered when making the diver
sion decision. It is impossible to specify all of the 
factors that might be regarded as indicating the 
desirability of diversion. There are, however, two 
common prerequisites for diversion: (1) undesir
ability of criminal prosecution because of undue 
harm to the defendant or his/her underlying prob
lem, because of the apparent futility of prosecution 
in preventing future offenses, or because formal 
prosecution fails to meet the needs of the victim; 
and (2) availability of assistance such as treatment, 
counseling or mediation procedures. (NAC, Courts, 
33 (1973).) Given these general prerequisites, there 
is substantial room for variation among specific 
factors. (Id.) 

Stan;iard 2.2 does not establish specific diver
~.Ion procedures. Conference participants conclude 
that, gil!en the limited state of knowledge regarding 
the effectiveness of diversion and its impact on 
the ability of the criminal justice system to deter 
crime, and the variety of diversion programs that 
can be developed, it is presently inappropriate to 
recommend specific rules governing diversion. 
For example, a primary issue is the delegation of 
authority for making the diversion decision. Police 
diversion maximizes conservation of criminal 
justice resources because it emphasizes early 
disposition of criminal cases. However, the police 



may not havo sufficiont oxpertiso or information 
about an offondor to develop a valid diversion 
il!jroomcnt. Similarly, tho prosoculor, whilo pori, 
Bossing the necessary legal skills to formulate a 
diversion agreement, may not be sufficiently aware 
of the offender's background to develop a diversion 
program that would be in the interests of ttw 
offender and society. Beyond these practical 
considerations, there is the question of whether 
the police and the prosecutor have the legal author
ity to impose dispositions involving substantial 
deprivations of liberty. Thus, the court may be the 
only entity legally empowered to make diversion 
decisions. Because of these questions, conferees 
conclude that it is premature to designate the 
appropriate authority for diversion. Participants 
recommend that these and other issues be fully 
analyzed before procedures for diversion are 
established. 

COMPARATIVE ANALYSIS Ri.:FERENCE 
NAC Courts 2.1, 2.2 
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Chapter Three 

Plea Negotiation 

Goal: To recognize plea negotiation as 
desirable and in the public interest and 
to provide guidelines for its administration. 
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STANDARD 3.1 
Priority of Plea Discussions and Plea 
Agreements 

In cases in which it appears that the interest of 
the public in the effective administration of 
criminal justice (as stated in Standard 3.2) would 
thereby be served, the prosecuting attorney may· 
engage in plea discussions for the purpose of 
reaching a plea agreement. 

STANDARD 3.2 
Consideration of Plea in Final Disposition 

(a) It is proper for the court to grant charye 
and sentence concessions to defendants 
who enter a plea of guilty or nolo conten· 
dere when the interest of the public in the 
effective administration of criminal justice 
would thereby be served. Among the consid· 
erations which are appropriate in determining 
these questions are: 

(i) that the defendant by his/her plea has 
aided in ensuring the prompt and ceriain 
application of correctional measures to 
him/her; 

(ii) that the defendant has acknowledged 
his/her guilt and shown a willingness to 
assume responsibility for his/her conduct; 

(iii) that the concessions will make possible 
alternative correctional measures which 
are better adapted to achieving rehabil· 
itative, protective, deterrent or other 
purposes of correctional treatment, or 
will prevent undue harm to the defendant 
from the form of conviction; 

(iv) that the defendant has made public trial 
unnecessary when there are good rea· 
sons for not having the case dealt with 
in a public trial; 

(v) that the defendant has given or offered 
cooperation when such cooperation has 
resulted or may result in the successful 
prosecution of other offenders engaged 
in equally serious or more serious crim· 
inal conduct; 

(vi) that the defendant by his/her plea has 
aided in avoiding delay (including delay 
due to crowded dockets) in the disposi· 
tion of other cases and thereby has 
increased the probability of prompt and 
certain application of correctional mea· 
sures to other offenders. 
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(b) The court should not impose upon Q defendant 
any sentence in excess of that which would be 
justified by any of the rehabilitative, protec
tive, deterrent or other purposes of the crimi
nal law because the defendant has chosen to 
require the prosecution to prove his/her guilt 
at trial rather than to enter a plea of guilty or 
nolo contendere. 

COMMENTARY 

The guilty plea is the most frequent method of 
disposition for criminal cases. (See, e.g., Pleas of 
Guilty, 1 (Approved Draft, 1968).) Conference 
participants conclude that the disposition of 
criminal cases as the result of guilty pleas is 
essential to the effective operation of the Iowa 
trial court system. This conclusion is based upon 
participants' belief that several essential values 
are served by frequent disposition of cr!minal 
cases without trial. 

One value of the guilty plea is that it conserves 
the State's criminal justice resources. Conference 
participants observe that the State does not have 
sufficient trial courts, judges, and prosecutors to 
provide trials for all defendants. (See, e.g.,Con
temporary Studies Project, Perspectives On The 
Administration Of Criminal Justice In Iowa, 57 
Iowa L. Rev. 598, 609 (1972).) The plea of gulity 
greatly reduces the number of cases that must be 
tried. 

Another value of the guilty plea is th'at it speeds 
the administration of justice. Conference partici
pants feel that prompt administration of justice 
enhances the deterrent effect of criminal sanc
tions and eases the task of pretrial detention. 
Conferees further bel ieve that the defendant 
benefits from prompt administration of justice 
because the tension and stress created by 
criminal processinq are minimized. 

Disposition of criminal cases without trial also 
promotes prompt application of correctional 
measures to offenders. The American Bar 
Association states that"... many penologists 
believe that disposition by plea in a proper case 
rather than prolonging a conflict with society 
enhances prospects for rehabilitation. The basis 
for an effective rehabilitation program can be 
developed better in the context of an agreed 
disposition than after the contest of trial." (ABA, 
The Proseoution Funotion, 102 (Approved Draft, 
1971 ).) Similarly, a guilty plea" ... aids in avoiding 
delay in the disposition of other cases, thereby 
increasing the probability of prompt and certain 
application of correctional measures to other 
offenders." (ABA, Pleas of Guilty, 2 (Approved 
Draft, 1968).) 



Often the guilty plea is the result of plea 
negotiations between the prosecution and the 
defense. During the plea negotiation process, the 
prosecutor grants concessions to the defendant in 
return for a plea of guilty. A wide range of 
concessions are made by Iowa county attorneys in 
exchange for guilty pleas; included are sentence 
recommendations, promises to reduce charges, 
and promises to dismiss counts or indictments. 
(See, Contemporary Studies Project , Perspec
tives on the Administration Of Criminal Justice In 
Iowa, 57 Iowa L. Rev. 598, 636 (1972).) 

The plea negotiation process in its present form 
has been the subject of much criticism. The 
National Advisory Commission on Criminal 
Justice Standards and Goals states that plea 
negotiation raises the danger that innocent 
persons will be convicted of criminal offenses. 
The Commission argues that plea negotiation 
creates the threat that" ... if the defendant goes to 
trial and is convicted he will be dealt with more 
harshly than would be the case had he pleaded 
guilty. An innocent defendant might be persuaded 
that the harsher sentence he must face if he is 
unable to prove his innocence at trial means that it 
is to his best interests to plead guilty despite his 
innocence. If these persons have a realistic 
chance of being acquitted at trial, a plea 
negotiation system that encourages them to 
forfeit their right to trial endangers their right to 
an accurate and fair determination of guilt or 
innocence:' (NAC, Courts, 43 (1973).) 

The National Advisory Commission also asserts 
that plea negotiation endangers society's interest 
in the administration of criminal justice. The 
Commission feels that" ... plea bargaining results 
in leniency that reduces the deterrent impact of 
the criminal law ... " and reduces public security 
" ... by making the correctional task of rehabili
tation more difficult." (NAC, Courts, 44 (1973).) 
Similarly, it is argued that plea negotiation 
distorts the sentencing process by limiting the 
trial court's discretion or H ... by opposing society's 
decision that criminal conduct be met with 
particular penalties. Note, 112 U. Pa. L. Rev. 865, 
878-7S1 (1964}." (ABA, Pleas of Guilty, 63 (Approved 
Draft, 1968).) 

Another argument directed at plea negotiation 
is that the negotiation process disrupts efficient 
court administration. The National Advisory Com
mist,ion states that H[p]lea bargaining often occurs 
simultaneously with the processing of the case 
through the formal steps of the proceedings. 
When a bargain is arrived at, the case is simply 
pulled out from wherever it happens to be. 
Unfortunately, the bargain is often entered into at 
the last minute. The resulting need to pull cases 
out of the process-sometimes on the morning of 
trial-makes efficient scheduling of cases difficult 
or impossible. Thus plea bargaining makes it 
difficult to use judicial and prosecutorial time 
effectively. When a trial is canceled at the last 
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minute because the defendant has agreed to plead 
guilty, it is often impossible for the judge and the 
lawyers to reschedule some other useful activity 
into the time slot reserved for the trial. The result 
is wasted time." (NAC, Courts, 43 (1973).) 

Despite these criticisms, conference partici
pants believe that the plea negotiation process 
serves the essential function of promoting guilty 
pleas. Conferees conclude that criticism is 
directed at plea negotiation because, in its 
present form, the process is one of low visibility 
and is relatively uncontrolled. To remedy the 
deficioncies of the existing plea negotiation 
process, conference participants recommend that 
plea negotiation be openly recognized as desir
able and in the public interest and that the process 
be guided by standards designed to improve its 
administration. 

The standards contained in this chapter are 
designed to improve the plea negotiation process 
in Iowa. Standard 3.1 recognizes the propriety of 
the negotiated plea as a method of disposition for 
criminal cases and recommends open recognition 
of the need for Iowa prosecutors to engage in plea 
negotiation discussions and agreements. The 
standard limits the prosecutor's authority to 
pursue negotiated dispositions to those cases in 
which the public interest will be served by such 
dispositions. 

Standard 3.2 lists factors that relate to 
determining when negotiated dispositions will be 
in the public interest. Conference participants 
recommend that Iowa prosecutors consider these 
factors when deciding whether to enter into plea 
negotiations and that Iowa judges apply the 
factors when determining whether to grant charge 
and sentence concessions. In addition, confer
ence participants suggest that the plea of nolo 
contendere be adopted in Iowa. 

COMPARATIVE ANALYSIS REFERENCE 

NAC Courts 3.1, 3.7, 3.8. 

STANDARD 3.3 
Uniform Plea Negotiation Policies and 
Practices 

Each prosecutor's office should formulate a 
written statement of factors to be considered 
by all members of the staff concerning plea 
negotiations. 



COMMENTARY 

The decision to offer concessions for a guilty 
plea IS usually within the discretion of the trial 
prosecutor to whom the case is assigned. (NAC 
Courts, 52 (1973).) Generally, the prosecutor is not 
required to follow uniform policies and practicl3s 
when exercising this discretion. Thus, the plea 
negotiation process is relatively unstructured and 
has a low degree of visibility - that Is, it is seldom 
seen by obs8rvel's of the system or, in many 
cases, by the participants themselves. (NAC, 
Courts, 3 (1973).) 

The failure of tile prosecutor to apply uniform 
plea negotiation poliCies and practices creates 
two potential problems. The first is that there may 
be a lack of uniformity in the factors considered 
during negotiations. (NAC, Courts, 52 (1973).) 
Ultimately, this may result in a disparity in the 
disposition of criminal cases with similar charac
teristics. (Id.) The second potential problem is 
that the failure to articulate plea negotiation 
factors may leave ineffective policies and prac
tices undetected. 

To promote fair, efficient, and effectfve admin
istration of plea negotiations, conference partici
pants conclude that the visibility of the plea 
negotiation process should be raised. Therefore, 
Standard 3.3 directs the prosecutor to formulate a 
written statement of factors to be considered 
during plea negotiations. The standard does not· 
recommend the specific factors that should be 
included in the plea negotiation statement. 
Conference participants feel that formulation of 
actual factors should be left to the prosecutor's 
discretion. The National Advisory Commission on 
Criminal Justice Standards and Goals suggests 
the following considerations: 

1. The impact that a formal trial would have on 
the offender and those close to him 
especially the likelihood and seriousness of 
financial hardship and family disruption; 

2. The role that a plea and negotiated 
agreement may play In rehabilitating the 
offender; 

3. The value of a trial In fostering the com
munity's sense of security and confidence in 
law enforcement agencies; and 

4. The assistance rendered by tit::; offender: 

a. in the apprehension or conviction of other 
offenders; 

b. in the prevention of crimes by others: 

c. in the reduction of the impact of the 
offense on the victim; or 

d. in any other socially beneficial activity. 
(NAC, Courts, 52, (1973).) 
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Articulating factors to be considered during 
plea negotiation serves several interests. Confer
ence participants conclude that the plea negotia
tion statement will produce greater uniformity of 
application by single prosecutors and will help 
multi-attorney prosecutor's offioes function as a 
unit. (See NAC, Courts, 53 (1973).) The American 
Bar AssocIation states that formulating plea 
negotiation policies and procedures will serve " ... 
to maintain consistent practices and continuity 
despite changing personnel and ... to assure that 
poliCies adopted at the highest level of the office 
are observed by the staff." (ABA, The Prosecution 
Function, 65 (Approved Draft, 1971 ).) In addition, 
the ABA believes that articulation of criteria for 
the exercise of prosecutorial discretion will con
tribute " ... to the fomulation of sound policies by 
compelling consideratlorl and evaluation of prac
tices which may have outlived their usefulness." 
(Id.) 

The statement of plea negotiation factors 
should not dictate the exercl,le of prosecutorial 
discretion; rather, the prosecutor should use the 
statement as a guide to promote uniformity and 
effectiveness within the office. Thus, the state
ment should be an internal, intraoffice document 
only. For the same reason, the statement should 
not be subject to judicial review. However, the 
plea negotiation statement should be available to 
the public, defendants, and their attorneys. Con
ference participants believe that making the state
ment available will promote fair administration of 
the plea' negotiation process and contribute to 
public understanding. 

COMPARATIVE ANALYSIS REFERENCE 
NAC Courts 3.3 

STANDARD 3.4 
Time Limit on Plea Negotiations 

Each judicial district should set a time limit after 
which plea negotiations may no longer be 
conducted. The sole purpose of this limitation 
should be to insure the maintenance of a trial 
~iocket that lists only cases that will go tu trial. 
After the specified time has elapsed, only pleas to 
the official charge should be allowed, except in 
unusual cirCUmstances and with the approval of 
the judge and the prosecutor. 



COMMENTARY 

Conferenco participants observe that late 
settlement of cases severely disrupts trial court 
administration. Jury panel members must be 
notified, witnesses must be informed, and trials 
must be rescheduled. Ultimately, trial court 
resources are wasted. "A properly administered 
trial docket can save a jurisdiction time and 
money." (NAC, Courts, 54 (1973).) Standard 3.4 
seeks to insure that Iowa jurisdictions have pure 
trial dockets free of cases to be settled without 
trial. The standard restricts only the receipt of a 
plea that is the result of a bargain arrived at after 
the specified time. Thus, the defendant may plead 
guilty as charged at any time. Conference 
participants do not recommend an appropriate 
time limit. Participants feel that the time limit wili 
depend upon conditions and circumstances 
within each judicial district. 

COMPARATIVE ANALYSIS REFERENCE 
NAC Courts 3.4 

STANDARD 3.5 
Representation by Counsel During Plea 
Negotiations 

No plea negotiations ~ho!.!!d be conducted until a 
defendant has been afforded an opportunity to be 
represented by counsel. If the defendant is 
represented b:l counsel, the negotiations should 
be conducted only in the presence of and with the 
assistance of counsel. 

COMMENTARY 

Standard 3.5 prohibits the prosecutor fruln 
negotiating with a represented defendant con
cerning the disposition of his/her case without 
counsel being present. If the defendant has 
retained or appointed counsel, his/her counsel 
should be present during plea discussions. (See 
NAC, Courts, 55 (1973).) 

The defendant has a right to counsel at all 
critical stages of a criminal proceeding if the 
defendant may be deprived of his/her liberty as 
the result of a criminal prosecution. (Argersinger 
v. Hamlin, 407 U.S. 25 (1972).) The· American Bar 

L-_________________ _ 

Association concludes that the defenrant is 
denied effective assistance of counsel if his/ her 
counsel does not have " ... adequate opportunity to 
engage in plea discussions with the prosecuting 
attorney." (ABA, Pleas of Guilty, 22 (Approvf..ld 
Draft, 1968).) The standard attempts to insure 
that the defendant has available the knowledge 
and experience of an attorney during the plea 
negotiation process. 

COMPARATIVE ANALYSIS REFERENCE 
NAC Courts 3.5. 

STANDARD 3.6 
Prohibited Prosecutorial Inducements to 
Enter a Plea of Guilty 

No prosecutor should, in connection with plea 
negotiations, engage in, perform, or condone any 
of the following: 

1. Charging or threatening to charge the defen
dant with offenses for which there is no rea-
sonable basis for conviction. . 
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2. Threatening to charge the defendant with a 
crime not ordinarily charged in the jurisdic
tion ~m the conduct allegedly engaged In by 
by him/her. 

3. Failing to grant full disclosure before the 
;a!::;;a negotiations of all exculpatory evidence 
material to gr.:i!t or puni~hment. 

COMMENTARY 

The purpose of Standard 3.6 is to promote 
greater fairness in the plea negotiation process 
and reduce postconviction relief. Therefore, the 
standard is directed at the prosecutor's office. 
Although the court can detect and correct 
improper inducements to plead guilty, it cannot 
prevent the practice from occurring within the 
prosecutor's office. "Ultimately, ... the removal of 
improper inducements to plead guilty depends 
upon acceptance within the prosecutor's office of 
the wisdom of the prohibition." (NAC, Courts, 57 
(1973).) 

Subparagraphs 1 and 2 prohibit overchF,lrging. 
The National Advisory Commission ~n Criminal 
Justice Standards and Goals defines overcharging 
as " ... the filinq of an excessive number of 
charges by the - prosecutor against a single 
defendant in order to improve the bargaining 
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power of the prosecutor in anticipation of a 
negotiated disposition." (NAC, Courts, 57 (1973).) 
Exmnplos of ovnrchargin~J are charfjing an offense 
morn smiou!; 111,m tho circurnstances of Ihe case 
sown 10 wurranl and ch;jr~linn an unreasonable 
number of offenses based upon the same or 
closely related conduct. .lld:) Subpara9raph 1 
directs the prosecutor to charge only offenses for 
which there is a reasonable basis for conviction 
and forbids charges higher than warranted by the 
facts in the case. Subparagraph 2 prevents the 
prosecutor from charging a defendant more 
severly than others would be charged for the same 
conduct. 

Subpala.graph 3 recommends that, before en
tering into plea discussions with the defendant, 
the prosecutor should offer to disclose all ex
culpatory evidence material to guilt or punish
ment. Such disclosures enables the prosecution 
and the defense to arrive at the best possible 
negotiated disposition. (See NAC, Courts, 58 
(1973).) . 

COMPARATIVE ANALYSIS REFERENCE 
NAC Courts 3.6. 

STANDARD 3.7 
Record of Plea and Agreement 

-
Where a negotiated guilty plea is offered, the . 

agreement upon which it is based should be 
presented to the judge in open court for his/her 
acceptance or rejection. In each case in which 
such a plea is offered, the record should contain a ' 
full statement of the terms of the underlying 
agreement. 

COMMENTARY 

I III) NallollaIAdvl:;ory COlllllli:;:;ioll Oil CIIIIIIII;II 
JIJ~lic() Stalldmdll alld Goal:; ~ll(Jtm; IIwl " ... pIOD 
discussions between prosecutor and defense 
counsel are usually informal and consequently 
unreviewable." (NAC, Courts, 50 (1973).) The 
Commission concludes that this informality " .. .in
vites the use of questionable, if not improper, 
criteria." (Id.) The purpose of Standard 3.7 is to 
superimpose a control mechanism on the negoti
ated disposition of criminal cases. The standard 
makes it the duty of the ;Jrosecutor and defense 
counsel to create a record of the plea negotiation 
agreement and present the agreement to the trial 
court at the time the guilty plea is offered. 

Conference participants believe that requIring 
the prosecutor and defense counsel to maintain a 
record of the negotiated agreement wi.! help to 
renularize the ploa negotiation process. In 
addition, the National Advisory Commission 
concludes that such a requ·rement will raise the 
visibility of the plea negotiation process. The 
Commission argues that "[i]f the terms and rea
sons for acceptance or rejection of negotiated 
pleas can be brought into the open, general 
practice in the area can be identified and 
corrective measures taken if necessary. Individual 
incidents of unfairness - for example, too lenient 
bargains - can also be identified and gU3rded 
against. The corrective measures would, in most 
cases, consist of internal action by the prosecutor 
in directing the way in which prosecutorial 
discretion is exercised in the bargaining process 
by his staff." (Id.) 

COMPARATIVE ANALYSIS REFERENCE 
NAC Courts 3.2. 

STANDARD 3.8 
Acceptability of a Negotiated Guilty Plea 

The court should not participate in plea 
negotiations. It should, however, inquire as to the 
existence of any agreement whenever a plea of 
guilty is offered and carefully review any 
negotiated plea agreement underlying an offered 

, guilty plea. It should make specific determina
tions relating to the acceptability of a plea before 
accepting it. 

Before accepting a plea of guilty, the court 
should require the defendant to make a detailed 
statement concerning the commission of the 
offense to which he/she is pleading guilty and 
any offenses of which h~/she has been convicted 
previously. in the event that the plea is not 
accepted, this statement and any evidence 
obtained through use of it should not be 
admissible against the defendant in any subse
quent criminal prosecution. 

The review of the guilty plea and its underlying 
negotiated agreement should be comJlrehenfiivc. 
If any of Iho following circumstnncos is found nnd 
cannot be corrected by the court; the court should 
not accept the plea: 

1. Counsel was not present during the plea ne
gotiations but should have been; 

2. The defendant is not competent or does not 
understand the nature of the charges and 
proceedings against him Iher; 

3. The defendant does not know hislher 
constitutional rights and how the guilty 
plea will affect those_ rights; rights that ex
pressly should be waived upon thp. entry 
of a guilty plea include: 
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a. Right to the privilege against com
pulsory self·incriminatlon (which includes 
the right to plead not guilty); 

b. Right to trial in which the state must 
prove the defendant's guilt beyond a rea
sonable doubt; 

c. Right to a jury trial; 
d. Right to confrontation of one's accuser's; 
e. Right to compulsory process to obtain 

favorable witnesses; and 
f. Right to effective assistance of counsel 

at trial. 
4. During plea negotiations the defendant was 

denied a constitutional or significant sub
stantive right that he/she did not waive; 

5. The defendant did not know at the time 
he/she entered into the agreement the man
datory minimum sentence, if any, and the 
maximum sentence that may be imposed 
for the offense to which he/she pleads, 
or the defendant was not aware of these 
facts at the time the plea was offered; 

6. The defendant has been offered improper 
inducements to enter the guilty plea; 

7. There is no factual basis to support the plea; 
8. The defendant's guilty plea does not repre

sent a voluntary and intelligent choice 
among alternative courses of action open to 
an accused; 

9. Accepting the plea would not serve the 
public interest. Acceptance of a plea of 
guilty would not serve the public if it: 
a. places the safety of persons or valuable 

property in unreasonable jeopardy; 
b. unreasonably depreciates the serious

ness of the defendant's activity or other· 
wise promotes disrespect for the criminal 
justice system; 

c. gives inadequate weight to the defen-
dant's rehabilitative needs. 

All interested parties should be advised oj the 
terms of the proposed plea prior to the time that 
the plea is entered. 

COMMENTARY 

Standard 3.8 addresses the trial court's role 
in the plea negotiation process. Conference 
participants conclude that the trial court's role 
should be limited to review of plea negotiation 
proceedings and agreements. Thus, the standard 
directs that the trial court should not partici
pate in plea discussions. 

Paiticipation by the trial court in plea negotia
tions has two possible advantages. The first is 
that it would raise the visibility of the plea 
negotiation process, thereby enchancing under-
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standing and acceptance of the process on the 
part of the defendant and the public. (NAC, 
Courts, 60 (1973).) The second advantage is that 
judicial participation would help to prevent 
abuses of prosecutorial discretion and improper 
inducements to plead guilty. (Id.) However, trial 
court participation also creates several potential 
problems. The American Bar Association sug
gests the following reasons for keeping the trial 
judge out of plea discussions: 

(1) judicial participation in the discussions can 
create the impression in the mind of the de
fendant that he would not receive a fair trial 
were he to go to trial before this judge; 

(2) judicial participation in the discussions 
makes it difficult for the judge objec
tively to determine the voluntariness of 
the plea when it is offered; 

(3) judicial participation to the extent of pro
mising a certain sentence is inconsistent 
with the theory behinlj the use of the pre
sentence investigation report; and 

(4) the ri,~I; of not going along with the dis
position apparently desired by the judge may 
seem so great to the defendant that he will 
be induced to plead guilty even if innocent. 
(ABA, Pleas of Guilty, 73 (Approved Draft, 
1968).) 

Conference participants believe that the poten
tial drawbacks of judicial participation outweigh 
the beneficial effects. 

Standard 3.8 directs Iowa trial courts to make 
specific determinations relating to the defen
dant's behavior. Before accepting a negotiated 
plea, the trial judge should require a full 
statement from the defendant concerning the 
offense to which he/she is pleading guilty and 
his/ her previous offenses. The statement serves 
two functions. "First, it insures that there is a 
factual basis for the plea and that the defendant is 
not in fact innocent. Second, it maximizes the 
information before the judge for use in sentenc
ing; thus the statement should cover past of
fenses as well as the conduct underlying the 
charge to which the defendant seeks to plead." 
(NAC. Courts, 60 (1973).) 

Standard 3.8 also requires Iowa trial courts to 
make specific determinations relating to the 
acceptance or rejection of a negotiated plea. To 
determine acceptance or rejection, Iowa judges 
should apply the criteria set forth in the standard. 
The criteria are designed to insure that the 
defendant understands the consequences of 
his/her guilty plea and the alternative courses 
available to him/her, and that the defendant 
voluntarily relinquishes the right to pursue the 
alternatives. (Id.) 

Subparagraph 1. Standard 3.5 requires that 
unless the right to representation is waived, 
counsel must be present at all plea negotiations. 

Subparagraph 2. The defendant should be 
competent and understand the nature of the 



charges and the proceedings against him/her. 
liThe responsibility of the judge in determining 
competence and understanding will vary on the 
basis of the defendant's intelligence, education, 
age, experience, mental health, and physical 
health. Special attention should be given to 
preventing an improper plea by a defendant who is 
habituated to or under the influence of alcohol or 
other drugs." (NAG, Courts, 61 (1973).; see 
Brainard v. State, 222 N.W. 2d 711 (Iowa 1974).) 
The trial judge should explain the charges 
and proceedings in language the defendant 
will understand. (See, e.g., ABA, Pleas of Guilty, 
26 (Approved Draft, 1968).) 

Subparagraph 3. A plea of guilty waives several 
constitutional rights; including the accused's 
privilege against self-incrimination, the right to 
trial by jury and the right to confront one's 
accusers; all defenses except that the indictment 
or information charges no offense; and the right 
to challenge the plea itself. (State v. Kobroek, 213 
N.W. 2d 481 (Iowa 1973).) These rights are 
sufficiently important to warrant a requirement 
that the trial judge undertake to insure that the 
defendant does in fact understand these rights 
and that he/she waives them by pleading guilty. 
(See ABA, Pleas of Guilty, 27 (Approved Draft, 
1968).) Therefore, before a guilty plea is accepted 
by the trial court, the judge should make a 
determination as to whether the defendant is 
aware of the importance of his/her rights and is 
voluntarily and intelligently waiving them. (See 
NAG, Courts, 61 (1973).) 

Subparagraph 4. This subparagraph takes the 
position that constitutional and other rights are so 
vital to the concept of fairness, both to the 
defendant and to the integrity of the criminal 
administrative system, that their violation justi
fies relief in the form.of invalidation of a resulting 
plea agreement. (Id.) 

Subparagraph 5. The record should demonstrate 
that tile defendant understands the penal conse· 
quences of his/her plea. The standard requires 
that the defendant have such understanding at 
the time he/she entered into the plea negotia
tion agreement and at the time the plea is 
offered. (See, e.g., State v. Williams, 224 N.W. 
2d 17 (Iowa 1974).) To insure complete under
standing, the court should inform the defen
dant of all ascertainable consequences that may 
result after a plea of guilty is accepted. (NAG, 
Courts, 62 (1973).) 

Subparagraph 6. The court should determine 
whether the prosecutor has improperly induced 
the defendant to plead guilty. Among the 
inducements that should be considered improper 
are those listed in Standard 3.6. This subparagraph 
also contemplates " ... any threats, misrepresenta
tions, promises, or other inducements that render 
the guilty plea involuntarily or otherwise unac
ceptable to the court within the exercise of its 
discretion. When such inducements are offered, 
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they ususally come from the prosecutor. They 
also may come from the defense attorney or the 
defendant's friends and family, however." (Id.) 

Subparagraph 7. This subparagraph requires 
that the court find a "tactual basis" for the 
defendant's guilty plea. This requirement is 
cons:stent with current Iowa caselaw and Stan
dard 1.6 of the American Bar Association's 
Standards Relating to Guilty Pleas. (See, e.g., 
State v. Sisco, 169 N.W. 2d 542 (Iowa 1969).) 

Subparagraph 8. Before accepting the guilty 
plea, the cour, should find that the defendant 
voluntarily, k;lOwingly, and understandingly con
sents to the imposition of the negotiated 
agreement. Thus, Subparagraph 8 permits the 
defendant to plead guilty to a negotiated plea even 
if he/she is unwilling or unable to admit his/her 
participation in the acts constituting the crime. 
(See State v. Hansen, 221 N.W. 2d 274 (Iowa 
1974).) However, the defendant's plea must 
represent a voluntary choice among the alterna
tives available to him/her. 

Subparagraph 9. Subparagraph 9 must be read 
in conjunction with Standard 3.2. The court should 
only grant plea negotiation concessions when to 
do so would be in the public interest. Standard 3.2 
and Subparagraph 9 define the public interest. 

COMPARATIVE ANALYSIS REFERENCE 
NAG Gourts 3.7. . 



Chapter Four 

, 

The Litigated Case 

Goal: To eliminate unnecessary delay in 
the formal processing of criminal defen· 
dants throughout the court system. 
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STANDARD 4.1 
Time Frame for Prompt Processing of 
Criminal Cases 

The period from arrast to the beginning of trial of 
an indictable prosecution generally should not be 
longer than 90 days. In a misdemeanor prosecu
tion, the period from arrest to trial generally 
should be 30 dayb or less. The court may for good 
cause shown extend the time limits herein spec· 
ified. 

STANDARD 4.2 
Citation and Summons in Lieu of Arrest 

Upon the arrest or following the charging of a 
person for a misdemeanor, citation or summons 
should be used in lieu of taking the person into 
custody. . 

All ~aw enforcement officers should be author
ized 110 issue a citation in lieu of continued 
custody following a lawful arrest for such 
offenses. All judicial officers should be given 
auth()rity to issue a summons rather than an arrest 
warrant in misdemeanor cases in which a 
complaint, information or indictment is filed or 
retumed against a person not already in custody. 

Citations or summonses should be personally 
served upon the accused. 

1. Situations in Which Citation or Summons Is 
Not Appropriatf3. Use of citation or sum
mons would not be appropriate under the 
following situations: 
a. The behavior or past conduct of the ac

cused indicates that his/her release pre
sents a danger to individuals or to the 
community; 

b. The accused is under law':ul arrest and 
fails to identify himself/herself satis
factorily; 

c. The accused refuses to sign the citation; 
d. The accused has no ties to the jur

isdiction reasonably sufficient to ::tssure 
his/her appearance; or 

e. The accused has previously iailed io 
appear in response to a citation or 
summons. 

2. Procedure for Issuance and Conten~ of Cita
tion and Summons. Whether issued by a 
law enforcement officer or a court, the 
citation or summons should: 
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a. Inform the accused of the offense with 
which he/she is charged; 

b. Specify the date, time, and exact loca
tion of the initial appearance; and 

c. Advise the accused of all of his/her rights 
applicable to his/her arrest and trJal 
and (,f the consequences of falling to 
appear. 

STANDARD 4.3 
Procedure in Simple Misdemeanor 
Prosecutions 

Preliminary hearings should not be available in 
simple misdemeanor prosecutions. 

All motions and an election of nonjury trial 
should be required within 7 days after appoint· 
ment of counsel. Copies of motions should 
be served upon the prosecutor by defense 
counsel. 

Upon receipt of the motions, the court should 
evaluate the issues raised. Motions requiring 
testimony should be heard at least 5 days prior to 
trial. If testimony will not be needed, arguments 
on the motions should be heard immediately 
preceding trial. 

STANDARD 4.4 
Administrative Disposition of Certain 
Matters Now Treated as Criminal Offenses 

All non-serious traffic violation cases should be 
made infractions subject to administrative dis
position. Penalties for such infractions should be 
limited to fines, informal probation, deferred 
sentence and other non-penal dispositions. 

Procedures for disposition of such cases 
should include the following: 

1. Violators should be permitted to enter pleas 
by mail, except where the infraction alleged
ly has resulted in a framc accident. 

2. No jury trial should be available. 
3. A hearing, if desired by the alleged infractor, 

should be held before a law-trained referee. 
The alleged infractor should be entitlecl to be 
present, to be represented by counsel, and 
to present evidence and arguments in his/ 
her own behalf. The qovernment should be 



required to prove the commission of the in
fraction by evidence beyond a reasonable 
doubt Rules of evidence should be applied 
strictly. Appeal should be permitted to an 
appellate division of the administrative 
agency. The determination of the adminis~ 
trative agency should be subject to judi
cia! review only for abuse of discretion. 

STANDARD 4.5 
Limitation of Grand Jury Functions 

r Grand jury indictment should not be required 
I in any criminal prosecution. After a grand jury 
: indictment is issued in a particular case, no 

preliminary hearing should be held in that case. In 
such cases, the prosecutor should disclose to the 
defense all testimony before the grand jury 
directly relating to the charges contained in the 
indictment returned against the defendant. 

The grand jury should remain available for 
~nvestigation and charging in exceptional cases. 

STANDARD 4.6 
Presentation Before Judicial Officer 
Followin~ Arrest, 

When a defendant has been arrested and a 
citation has not been issued, the defendant 
should be presented before a judicial officer 
within 24 hours of the arrest or at such sooner 
time as a judicial officer is available. At thiS) ,', 
appearance, the defendant should be advised 
orally and in writing of tht.~ charges against 
him/her, of his/her constitutional rights (includ· 
ing the right to bail and to assistance of counsel), 
and of the date of his/her trial or preliminary 
hearing. If the defendant is entitled to publicly 
provided representation, arrangements should be 
made at this time. If it is determined that pretrial 
release is appropriate, the defendant should then 
be released. 

20 

STANDARD 4.7 
Preiriai Release 

Adequate investigation of defendants' charac
teristics and circumstances should be undertaken 
to identify those defendants who can be released 
prior to trial solely on their own promise to 
appear for trial. Release on this basis should be 
made wherever appropriate. If a defendant cannot 
appropriately be released on this basis, consider
ation should be given to releasing him /her under 
certain conditions, such as the deposit of a sum 
of money to be forfeited in the event of 
nonappearance, or assumption of an obligation to 
pay a certain sum of money in the event of 
nonappearance, or the agreement of third persons 
to m3intain contact with the defendant and to 
assure his/her appearance. 

!n certain limited cases, it may be appropriate 
to deny pretrial release completely. 

STANDARD 4.8 
Nonappearance After Pretrial Release 

Substantive law should de'al severely with 
offenders wilo fail to appear for criminal 
proceedings. Programs for the apprehension and 
prosecution of such individuals should be 
established to implement the substantive law. 

1. The substantive law regarding failure to ap
pear after pretrial release should have the 
following featuies: 
a. The felony of failing to appear should be 

defined as the failure to appear on the 
designated date by an individual who, af
ter receipt of a citation or summons to ap
pear in court or after arrest, has been re
leased from custody or has been per
mitted to continue at liberty upon the 
condition that he / she will appear sub
sequently in connection with the criminal 
action or proceeding, and who has had 
due notice of the date on which his/her 
appearance is required. 

b. The penalty provided ~or the ;rime of fail· 
ing io appear should be 5 years or not to 
exceed the penalty for the substantive 
crime originally charged if such substantive 
crime is less than 5 years. 

2. Programs for the implementation of Stan
dard 4.8 should have the foilowing feature: 
a. If a defendant fails to appear at any 

scheduled court appearance, the trial 
court immediately should issue a warrant 



for his/her arrest for the offense of failing 
to appear and immediately should notify 
the prosecutor. 

STANDARD 4.9 
Preliminary Hearing and Arraignment 

If d preliminary hearing is held, it should be 
held within 2 weeks following arrest. Evidence 
received at the preliminary hearing should be 
limited to that which is relevant to a determination 
that there is probable cause to believe that a crime 
wa:; committed and that the defendant committed 
it. 

It a defendant intends to waive his/her right to a 
preliminary hearing, he/she should file a notice to 
this effect at least 24 hours prior to the time set. 
for the hearing. 

STANDARD 4.10 
Pretrial Discovery 

/\ 
The prosecution should disclose to the deten- '. 

dant all available evidence thai will be used 
against him/her at trial. Such disclosure should 
take place within 5 days of the preliminary 
hearing, of the waiver of the preliminary hearing, 
or apprehension or service of summons following 
indictment, whichever form the initiation of 
prosecution takes in the particular case. The 
evidence disclosed should include, but should not 
be limited to, the following: 

1. The names and addresses of persons whom 
the prosecutor intends to call as witnesses 
at the trial; 

2. Written, recorded, or oral statements made 
by witnesses whom the prosecutor intends to 
call at the trial, by the accused, or by any 
codefendant; 

3. Results of phvsical or mental examinations, 
scientific tests, and any analyses of physical 
eVidence, and any reports or statements of 
experts relating to such examinations, tests, 
or analyses; and 

4. Physical evidence belonging to the defen
dant or which the prosecutor intends to 
introduce at trial. 

21 

The prosecutor should disclose, as soon as 
possible, any evidence within this description that 
becomes avatlable after initial disclosure. 

The prosecutor also should disclose any 
evidence or information that might reasonably be 
regarded as germane to the defense, even if such 
disclosure is not otherwise required. 

The defendant should disclose ~ny. :evidence, 
defense counsel intends to introduce at trial. 
Intent to rely on an alibi or an insanity defense 
should be indicated. Such disclosure should take 
place immediately following the resolution of 
pretrial motions or, in the event no such motions 
are filed, within 20 days of the preliminary 
hearing, the waiver of the preliminary hearing, or 
apprehension or service of summons following 
indictment, or whichever form the initiation of 
prosecution has taken in the case. No disclosure 
need be made, however, of any statement of the 
defendcmt or of whether the defendant him
self/herself will testify at trial. 

The trial court may authorize either side to 
withhold e'lidence sought if the other side 
establishes that a substantial risk of physical 
harm to the witness or others would be crt:iii.::;o by 
the disclosure and that there is no feasible way to 
eliminate such a risk. In these exceptional cases 
where a substantial risk of physical harm to the 
witness or others has been established, the trial 
court may authorize in camera proceedings, may 
direct defense counsel not to disclose information 
to the defendant, or may direct any procedures the 
court may determine necessary. 

Where appropriate, a person failing to disclose 
evidence that should be disclosed should be held 
in contempt of court. 

STANDARD 4.11 
Pretrial Motions and COl1ference 

All pretrial motions should be filed within 30 
days of the preliminary hearing, the waiver of the 
preliminary hearing, or arraignment on indictment 
or information, whichever form the initiation of 
prosecution has taken in the case. A iiearing 
should be held on such motions within 10 days of 
the filing of the mctions. The court should rule on 
such motions within 3 working days of the close 
of the hearing. 

No case should proceed to trial until a pretrial 
conference has been held, unless the trial judge 
determines that such a conference would serve no 
useful purpose. If pretrial motions have been 
made, this conference should not be held until the 
issues raised by· these motions have been 
resolved. At· this conference, maximum effort 



should be made to narrow the issues to be 
litigated at the trial. The court should utilize a 
checklist to insure that all appropriate motions 
have been filed and all necessary issues raised. 
All issues raised should be resolved at this point; 
reserved rulings on motions should be avoided. 

Where possible, this conference should be held 
immediately following and as a part of the motion 
hearing. In any event, it should be held within 10 
days of the motion hearing. 

STANDARD 4.12 
Priority Case Scheduling 

Immediately following the preliminary hearing, 
the return of an indictment, or the waiver of such 
proceedings, the prosecutor should advise the 
court administrator of those cases that are to be 
tiied and that should be given priority in assigning 
cases for trial. 

Cases should be given priority for trial where 
one or more of the following factors are present: 

1. The defendant is in pretrial custody; 
2. The defendant constitutes a significant threat 

of violent injury to others; 
3. The defendant is a recidivist; 
4. The defendant is a professional criminal, that 

is, a person who substantially derives his/her 
livelihood from illegal activities; or 

5. The defendant is a public official. 
In addition, the prosecutor should consider in 

setting priorities for trial the age of the case. 

STANDARD 4.13 
Continuances 

Continuances should not be granted except 
upon verified and written motion and a showin9 of 
good cause. 
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STANDARD 4.14 
Jury Selection 

The State and the defense should have the tight 
to conduct their own examination of n juror in 
ord~r 10 enablo thorn to soloct a qUllliflod IIncl 
competent jury. 

COMMENTARY 

This chapter addresses the formal processing 
of criminal prosecutions in Iowa. The goal of the 
standards contained in this chapter is to eliminate 
unnecessary delay in the formal processing of 
criminal defendants throughout the court system. 

The National Advisory Commission on Criminal 
Justice Standards and Goals concludes that 
speed and efficiency in achieving final determina
tion of guilt or innocence of a defendant both 
increase the deterrent effect of the criminal law 
and ease the task of rehabilitation. (NAC, Coutts, 
7 (1973).) The Commission summarizes the value 
of prompt processing of criminal cases as 
follows: 

Insofar as the apprehension and punishment 
of offenders has a deterrent effect upon the 
offenders themselves and others, it is rea
sonable to believe that the more closely the 
punishment follows the crime, the greater 
deterrent value of the punishment. In ad
dition, prompt processing serves society's 
interest in incapacitating those who have 
committed crimes. Pretrial liberty of most 
defenda.nts is a necessary concomitant of 
the presumption of innocence, even though 
it creates a risk that those left at liberty will 
commit additional offenses.... Prompt pro· 
cessing of defendants also has indirect 
benefits to society as a whole. It reduces the 
tensions upon defendants Clnd eases the 
!ask of pretrial detention .... Prompt process
Ing also [encourages] community confidence 
in the criminal justice system and fosters a 
sense of security. (NAC, Courts, 67 (1973).) 

Conference partiCipants believe that the liti
gated case standards address areas that often 
constitute major impediments to speed in 
actiieving finality in Iowa criminal proceedings. 
As a general rule, conferees recommend that 
indictable offenses be prosecuted within 90 days 
of arrest and that nonindictable misdemeanor 
offenses be prosecuted within 30 d2YS (Standard 
4.1.) The standard, tllerefore, is similar to tile 
existing Iowa criminal justice system. (See IOWA 
CODE §§ 795.1, .2 (1975); but see Revised Criminal 
Code, Rules of Criminal Procedure, 27.) The 
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standard givos the trial court the discretion to 
()xtond those time limits for good cause. 

Standard 4.2 urges Iowa law enforcmnont 
officors and jud~los to make more fwquont usn of 
citations and summonses in simple and indictable 
misdemeanor cases. Conferees conclude that 
more frequent use of these devices will result in 
considerable time and manpower savings. In 
addition, the National Advisory Commission states 
that use of a citation or summons avoids 
many of the undesirable effects on a defendant: 

There is no need to arrange for pretrial re
lease; defendants sometimes are severely 
affected by the short period of custody that 
occurs betweer. arrest and pretrial release. 
If the defendant was arrested in a motor 
vehicle, the vehicle may have been towed--at 
the defendant's expense-to a place of safe
keeping. Parents taken Into custody may 
have no opportunity to arrangedor care of their 
children to minimize the effect of the 
situation upon the children. Taking a de
fendant from his job, even for a short period 
of time, may result in inconvenience to his 
employer or coworkers or in damage to mater
ial under his control. All of these situations 
could be avoided by usa of citation. (NAC, 
Courts, 71 (1973).) 

The standard provides guidelines and procedures 
for the issuance of citations and summonses. 

Standards 4.3 and 4.4 are designed to expedite 
and simplify the processing of simple mis
demeanor prosecutions In Iowa. Standard 4.3 
recommends a uniform motion practice tor Simple 
misdemeanor proceedings. Conferees believe 
that such a practice will minimize inconvenience 
to all concerned and will promote efficient 
disposition of simple misdemeanor cases. 
Standard 4.4 proposes that nonserious traffic 
matters be recognized as not essentially criminal 
and that they be handled accordingly. (See NAC, 
Courts, 169 (1973).) The major advantage to the 
criminal justice process of the administrative 
solution to minor traffic matters is that it frees the 
courts to deal with matters that can benefit from 
the judicial process. (Id.) Also, the shift in forum 
as weil as the change in terminology facilitates 
the development of procedures better suited to 
tile processing of minor traffic matters. (ld.) 

Standard 4.5 seeks to de-emphasize the 
function of the grand jury. The National Advisory 
Commission concludes that the grand jury process 
is ineffective as a screening device, is costly in 
terms of space, manpower, ami money, and 
involves procedural intricacies that may result in 
dismissal of charges for minor discrepancies in 
the empaneling procedure. (NAC, Courts,75 
(1973).) Conference participants agree with the 
National Advisory Commission's conclusions and 
endorse existing Iowa procedures which permit 
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Iowa county attornoys to prosocuto criminal casm; 
on trUE) information ratilor than on ~lr<HHj jury 
indictmont. Confmom; ()nC()llra~Jo Iowa pr01;oGlI 
tors to avoid usn of 1110 wand jury (!xcopt in 
doubtful or politically sonsitivo casos. (Son IOWA 
CODE § '769.1 (1975).) 

Conference participants observe that, following 
an arrest, the defendant often must wait a 
considerable length of time before being taken 
before a magistrate for preliminary arraignment. 
Conferees conclude that the delay is often caused 
by the unavailability of judicial officers to arraign 
defendants, especially during the weekends. 
Participants believe that the Iowa criminal justice 
system should possess the necessary resources 
to provide for the quick release of the defenda!'lt. 

Any time a person is taken into custody 
following an arrest, it Is imperative that he 
be brought before a judicial officer at the 
earliest possible time. Denial of personal 
liberty is such an extreme step that the gov
ernment should be required to provide the 
accused with an almost Immediate oppor
tunity to be informed of the charges against 
him and to be released If appropriate. 
(NAC, Courts, 77 (1973).) 

In addition, conferees observe that prompt 
presentation before a judicial officer following 
arrest limits the opportunity of law enforcement 
officers to conduct an in-custody investigation of 
the defendant, thereby operating as a safeguard 
against potential abuses of the defendant's rights. 
To insure prompt release of the defendant and to 
protect hisl her Constitutional rights, Standard 
4.6 directs that the defendant be presented before 
a judicial officer within 24 hours of arrest. 
Conference participants believe that sufficient 
judicial resources should be available throughout 
Iowa to enable every jurisdiction to meet this 
standard. 

Standard 4.6 also contemplates that the ap
propriateness of pretrial release will be deter
mined at the initial appearance. The National 
Advisory Commission makes the following ob
servations about pretrial release: 

Extensive experimentation has shown that 
most defendants can safely be released on 
nothing more than their own promise to re
appear at a designated time, and the Com
mission recommends that maximum use be 
made of such programs. This means that 
criteria for selecting those who can be safely 
released in this manner need to be devel
oped, and adequate facilities must be made 
available for obtaining the necessary infor· 
mation from arrested persons and verifying 
it. To some extent, such release may be 
appropriate only when certal' restrictions 
are placed upon the defendant's activity; the 
Commission endorses the use of such restric
tions to make release on the defendant's 
promise to reappear possible where i~ would 
not otherwise be available. 



In those situations in which release upon the 
durendant's promisEl to loappear is not 
appropriate, the Commission recognizes 
that money bail or some similar device to 
create a financial incentive to return may be 
appropriate. 
It also may be feasible to rely upon someone 
in the community who agrees to insure the 
defendant's appearance. (NAC, Courts, 83 
(1973). ) 

Standard 4.7 recommends a pretrial release 
system similar to the present Iowa system. 

The failure of defendants released prior to trial to 
appear for trial or other proceedings is a critical 
factor ill delay in criminal litigation. (NAC, Courts, 
85 (1973}.) Conference participants agree that 
"[e]fforts to increase the number of defendants 
released ... must be balanced by measures de
signed to insure appearance or minimize the im
pact of nonappearance." (I d.} Standard 4.8 pro
vides a recommendation for substantive law 
dealing with failure to appear and suggests 
that law enforcement agencies designate officers 
to serve as apprehension specialists. 

The purpose of Standard 4.9 is to expedite the 
pretrial process. The standard recommends that, 
if a preliminary hearing is to be held in a case, it 
be held within two weeks of arrest. To further 
expedite pretrial matters, the standard directs that 
evidence at the preliminary hearing be limited to 
the determination of probable cause. This 
limitation is based upon conference partiCipants' 
conclusion that the use of the preliminary hearing 
as a discovery device unnecessarily delays the 
processing of a criminal case. Conferees also 
conclude that the. discovery provisions in Stan
dard 4.10 are more effective and efficient than the 
preliminary hearing. Thus, the two week period 
set forth in Standard 4.9 should provide sufficient 
time for both parties to conduct the investigation 
necessary for a reliable determination of the 
limited matters at issue at the preliminary 
hearing. • 

Liberal discovery is of fundamental importance 
to the objective of facilitating the administrative 
disposition of cases wherever this can be done 
without sacrificing necessary protections against 
conviction of innocent persons. (NAC, Courts, 90 
(1973).) "If liberalized discovery on both sides is 
required and a forum is provided for the resolution 
of collateral issues such as the admissibility of 
certain evidence, a significant number of cases 
that would otherWise be tried on the merits can be 
processed administratively without any sacrifice 
of defendant's rights. The administrative pro
cessing of these cases will reduce the pressure on 
courts and permit a more satisfactory resolution 
of cases that do go to trial." (NAC, Courts, 90 
(1973).) Standard 4.10 calls for almost total 
disclosure by the prosecutor, similar to the 
existing Iowa system. The standard also calls for 
extensive disclosure by the defendant. When 
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disclosure will create a substantial risl< of 
physical harm to the witness or others, tho 
standard permits the court to wilhhold the 
evidence or to limit the manner In which a party 
may examine the evidence. The standard places 
the burden of establishing the substantial rlsl< of 
harm on the party seel<ing to withhold the 
evidence. 

The purpose of Standard 4.11 is to establish a 
procedural framework that will facilitate the early 
resolution of preliminary issues In a criminal 
prosecution and encourage administrative settle
ments or a narrowing of the matters that need to 
be formally litigated. (See NAC, Courts, 93 
(1973).) Thus, the standard requires early making 
of motions and speedy resolution. The standard 
also recommends that there should be a pretrial 
conference In those cases expected to proceed to 
trial. Conferees believe that the pretrial con
ference will set the stage for trial and narrow the 
issues as much as possible. Standard 4.11 
contemplates that the pretrial conference will be 
held as a part of the motion hearing. Conference 
participants suggest that, at the pretrial confer
ence, the judge util ize a checkl ist to Insure that all 
motions have been filed and all necessary issues 
raised. The National Advisory Commission iden
tifies two reasons for the checklist: 

First, it is imperative to effect!ve protection 
of the rights of the defendant that issues be 
raised early in the proceeding. The combi
nation of the expanded use of aSSigned 
counsel and the expansion and proliferation 
of criminal law pose a real danger to the 
rights of the defendant. 

It is difficult for an attorney specializing In 
criminal law to stay abreast of current de
velopments and decisions. It is impossible 
for a general practitioner, or specialist in 
another field, to gain the expertise necessary 
to conduct a first-rate defense without in
tensive study and assistance from the bench 
in protecting the rights of the defendant. 
Motions to set aside indictments or infor
mations, to challenge pleadings, to chal
lenge venue and jurisdiction, to attack im
paneling of grand or petit juries, to reduce 
bail, to sever defendants or offenses, in ad
dition to motions addressed to the sup
pression of admissibility of eVidence, are all 
potentially vital to a defendant's case. A 
checl<list would insure that the defense 
counsel considered every possibility. 

Such a checklist would protect the re
cord for review. The court of review will 
have a transcript establishing that all issues 
have been raised and considered by the 
trial court. This should serve to reduce 
greatly the number of collateral attacks 
following adjudication and bring finality to 
criminal proceedings. (NAC, Courts, 94 (1973}.) 



Standard 4.12 sUQQests factors that should be 
considered when scheduling cases for trial. The 
National Advisory Commission observes the fol
lowing: 

The practice of automatically scheduling 
cases for trial on a chronological basis with 
no regard for the characteristics of individual 
cases amounts to ignoring an opportunity to 
serve the interests of Individual defendants 
as well as those of Ule general public. In 
some circumstances, delay prior to trial is 
especially burdensome and son.e of these 
cases should be given priority as a means 
of minimizing the burden on the accused. 
If, for example, the defendant is not re
leased from custody between apprehension 
and trial, trial delay is especially burden
some. In such cases, the standard directs 
that priority be given to the case. (NAC, 
Courts, 95 (1973).) 

Conference participants recommend that the pro
secutor be responsible for informing the court 
administrator of the case priorities. 

Conference participants agree that continu
ances can be a major source of delay in the 
judicial process. Standard 4.13 stresses that 
continuances should only be gra'1ted upon 
verified and written motion and a showing of good 
cause. 

The National Advisory Commission recom
mends that the questioning of prospective jurors 
should be conducted exclusively by the trial 
judge. The Commission believes that "[i]n many 
jurisdictions the use of the opportunity to 
question prospective jurors to influence the jurors 
has become an accepted trial tactic. Delay 
inevitably results." (NAC, Courts, 99 (1973).) The 
Commission concludes that "[r]equiring the judge 
to question jurors as to their qualifications for 
service In the case on trial ... will restore the 
opportunity to question prospective jurors to its 
appropriately limited function and provide a 
substantial timesaving for trial of significant 
issues. "(Id.) Conference participants disagree 
with the National Advisory Commission's position 
and believe that the attorneys should continue to 
question prospective jurors. Therefore, Standard 
4.14 endorses existing Iowa procedure. 

COMPARATIVE ANALYSIS REFERENCE 
N.\C C~"'lIrts 4.1-4.15. 
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Chapter Five 

Sentencing 

Goal: To establish general principles of 
sentencing and insure that these principles 
are applied equally in each case. 
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STANDARD 5.1 
The Court's Role in Sentencing 

The trial judge should be required to impose a 
sentence that, within limits imposed by statute, 
determines the maximum period a defendant's 
liberty may be restricted. Within this maximum 
period, other agencies may be given the power to 
determine the manner and extent of interference 
with the offender's liberty. 

STANDARD 5.2 
Sentencing the Nondangetous Offender 

State penal code revisions should include a 
provision that the .maximum sentence for any 
cffandcr not specifically found to represent a sub· 
stantial danger to others should not exceed 5 years 
for felonies other than murder. When by specific 
definition a crime has elements of aggravation 
involving the infliction or attempted or threatened 
inflicticn of serious bodily harm on another, to be 
determined by the trier of fact, the maximum, 
sentence should not exceed 25 years except where 
the prescribed penalty is life imprisonment. No 
mandatory minimum sentence should be imposed 
by the legislature. 

The sentencing court should be authorized to 
impose ~ maximum sentence less than that pro· 
vided by 3tatute. 

Criteria should b~ established for sentencing 
offenders. Such criteria should include: 

1. A requirement that the least drastic sentencing 
alternative be imposed that is consistent 
with public safety, rehabilitation, and punish· 
ment. The court should impose the first of 
the following alternatives that in the discretion 
of the court, will provide maximum opportunity 
for the rehabilitation of the defendant and for 
the protection of the community from Jurther 
offenses by the defendant and others: 
a~ Unconditional release. 
b. Conditional release. 
c. A fine. 
d. Release under supervision in the com· 

munity. 
e. Sentence to a halfway house or other res

idential facility located in the community. 
f. Sentence to partial confinement with liberty 

to work or participate in training or edu· 
cation during all but leisure time. 

g. Total confinement in a correctional facility. 
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2. A provision against the use of confinement 
as an appropriate disposition unless af· 
firmative justification is shown on the record. 
Factors that would justify confinement may 
include: 
a. There is undue risk that the offender will 

commit another crime if not confined. 
b. The offender is in need of correctional 

services, rehabilitation, 01' punishment 
that can be provided effectively only in an 
institutional setting, and such services 
are reasonable available. 

c. Any other alternative will depreciate the 
$eriousness of the offense. 

3. Weighting of the following in favor of with· 
holding a disposi1ion of incarceration: 
a. The offender's criminal conduct neither 

caused nor actually threatened serious 
harm. 

b. The oUender did not contemplate or intend 
that his/her criminal conduct would cause 
or threaten serious harm. 

c. The offender acted upon strong pro· 
vocation. 

d. There were substantial grounds tending 
to excuse or justify the offender's criminal 
conduct, though failing to Gstablish de· 
fense. 

e. The offender had led a law·abiding life for 
a substantial period of time before com· 
mission of the present crime. 

f. The offender is like:j to respond affir· 
matively to probationary or other com· 
munity supervision. 

g. The victim of the crime induced or facil· 
itated its commission. 

h. The offender has made or will make 
restitution or reparation to the victim of 
his/her crime for the damage or injury 
which was sustained. 

i. The offender's conduct was tile result of 
circumstances unlikely to recur. 

j. The character, history, and attitudes of 
the offender indicat~ that helshe is unlikely 
to commit another crime. 

k. Imprisonment of the offender would entail 
undue hardship to dependents. 

I. The offender is elderly or in poor health. 
m. The correctional programs within the in· 

stitutions to which the offender would be 
sent are inappropriate to his/her particular 
needs or would not likely be of benefit to 
him/her. 

_____ ~ ___ ~_~~~~~~~~~~ _____ ~ _____________ __l 



STANDARD 5.3 
Sentencing to Extended Terms 

State penal code revisions should contain sep· 
arate provision for sentencing offenders when, in 
the interest of public protection, it is considered 
necessary to incapacitate them for substantial 
periods of time. 
The following provisions should be included: "-

i. Authority for the judicial imposition of an 
extended term of confinement of not more 
than 25 years, except for murder, wilen the 
court finds the incarceration of the defendant 
for a term longer than 5 years is required for 
the protection of the public and that the de· 
fendant is a persistent felony offender. 'C-;" 

2. Definition of a persistent felony offender as 
a person over 18 years of age who stands 
convicted of a felony for the third time. At 
least one of the prior felonies should have 
been committed within the 5 years preceding 
the commission of the offense for which the 
offender is being sentenced. At least two of 
the three felonies should be offenses involving 
the infliction, or attempted or threatened 
infliction, of serious bodily harm on another. 
The three felonies necessary for classifying 
an offender as a persisten~ felony offender 
must arise from separate incIdents. ...... 

3. Authority for the court to impose a minimum 1 
sentence to be served prior to eligibility for 
parole. It should not t:)xceed one·third of the . 
maximum sentence imposed or more than I 
three years. { 

4. Authority for the sentencing court to permit 
the parole of an offender sentenced to a 
minimum term prior to service of that min· 
imum upon request of the board of parole. 

STANDARD 5.4 
Probation 

Each sentencing court should review and where 
necessary should revise its policies, procedures, 
and practices concerning probation, and where 
necessary, enabling legislation should be enacted, 
as follows: 

1. A sentence to probation should be for a 
specific term not exceeding 5 years except 
that probation for misdemeanants may be for 
a period not exceeding two years. 

2. The couri or ihe probation officer should be 
authorized to impose such conditions as are 
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necessary to provide a benefit to the offender 
and protection to the public safety. The court 
or the probation officer also should be 
au4.horized to modify or enlarge the conditions 
o. probation at any time prior to expiration 
or termination of sentence. The conditions 
imposed in an individual case should be 
tailored to meet the needs of the defendant 
and society. 

3. The offender should be provided with a written 
statement of the conditions imposed and 
should be granted an explanation of such 
conditions. 

4. Procedures should be adopted authorizing 
the revocation of .a sentence of probation for 
violation of specific conditions imposed, 
such procedures to include: 

"cL Authorization for the prompt confinement 
5f probationers who exhibit be~avior that 
is a serious threat to the'rhsell1~s~o'r others 
and tor allowing probationers suspected 
of violations of a less serious nature to 
remain in the community until further pro· 
ceedings are completed. 

b. A requirement that for those probationers 
who are arrested for violation of pro· 
bation, a preliminary hearing be held 
promptly by a neutral officiai other than 
his/her probation officer to determine 
whether there is probable cause to believe 
that the prObationer violated his/her pro· 
bation. At this hearing the probationer 
should be accorded the following rights: 
(1) To be given notice of the hearing and 

of the alleged violations. 
(2) To be heard and to present evidence. 
(3) To confront and cross·examine adverse 

witnesses unless there is substantial 
evidence that the witnesses will be 
placed in danger of serious harm by 
so testifying. 

(4) To be represented by counsel and to 
have counsel appointed for him/her if 
he/she is indigent. 

(5) To have the decision maker state his/ 
her reasons for his/her decision and 
the evidence relied on. 

c. Authorizatipn of informal alternatives to 
formal revocation proceedings for handling 
alleged violations of minor conditions of 
probation. Such alternatives to revocation 
should include: 
(1) A formal or informal conference with 

the probationer to reemphasize the 
necessity of compliance with the con· 
ditions. 

(2) A formal or informal warning that 
further violations could result in reo 
vocatim~. 

d. A requirement that, unless waived by the 
probationer after due notification of his/her 
rights, a hearing be held on all alleged 



violations of probation where revocation 
is a possibility to determine whether there 
is substantial evidence to indicate a 
violation has occurred and if such a 
violation has occurred, the appropriate 
disposition. 

e. A requirement that at the probation reo 
vocation hearing the probationer should 
have notice of the alleged violation, access 
to official records regarding his/her case, 
the right to be represented by counsel 
including the right to appointed counsel 
if he/she is indigent, the right to subpena 
witnesses in his/her own behalf, and the 
right to confront and cross-examine wit. 
nesses ~gainst him/her. 

f. A requirement that before probation is 
revoked the court make written findings of 
fact based upon substantial evidence of a 
violation of a condition of probation. 

g. Authorization for the court, upon finding a 
violation of conditions of probation, to 
continue the eXisting sentence with or 
without modification, to enlarge the can· 
ditions, or to impose any other sentence 
that was available to the court at the 
time of initial sentencing. In resentencing 
a probation violator, the following rules 
should be applicable: 
(1) Criteria and procedures governing in

itial sentencing decisions should 
govern resentencing decisions. 

(2) Failure to comply with conditions of 
a sentence that impose financial ob. 
ligations upon the offender should not 
result in confinement unless such 
failure is due to a willful refusal to pay. 

STANDARD 5.5 
Fines 

In enacting penal code revisions, the State 
Legislature should determine the categories of 
offenses for which a fine is an appropriate 
sanction and provide a maximum iine for each 
ca·tegory. 

Criteria for the imposition of a fine 'also should 
be enacted, to include the fo'iowing: 

1. A fine should be imposed where it appears 
to be a deterrent against the type of offense 
involved or an bppr{)priate correctional tech· 
nique for an individual offender. Fines should 
not be imposed for the purpose of obtaining 
revenue fOi" the government. 
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2. A fine should be imposed only if there is a 
reasonable chance that the offender will be 
able to pay without undue hardship for him
self/herself or his/her dependents. 

3. A fine should be imposed only where the 
imposition will not interfere seriously with 
the offender's ability to make repamtion or 
restitution to the victim. 

Legislation authorizing the imposition of fines 
also should include the following provisions: 

1. Authority for the court to impose a fine pay· 
able in installments. 

2. Authority for the court to revoke part or all 
of a fine once imposed in order to avoid 
hardship either to the defendant or others. 

3. A prohibition against court imposition of such 
sentences as "30 dollars or 30 days." 

4. Authority for the imprisonment of a person 
who Intentionally refuses to pay a fine or who 
fails to make a good-faith effort to obtain 
funds necessary for payment. Imprisonment 
solery-fe-r-i!1~bility to pay a fine should not 
be authorized~-----. _____ _ 

Legislation authorizing fines against corporations 
should include the following special provisions: 

1. Authority for the court to base fines on sales, 
profits, or net annual income of a corporation 
where appropriate to assure a reasonably 
even impact of the fine on defendants of 
various means. 

2. Authority for the court to procs' d against 
specified corporate officers or against the 
assets of the corporation where a fine is not 
paid. 

STANDARD 5.6 
Multiple Sentences 

.. ' 

The State Legislature should authorize sentencing 
courts to make disposition of offenders convicted 
of mulU'jJle offenses, as follows: 

1. Under normal circumstances, whe!" 'an of· 
fender is convicted of multiple offenses 
separately punishable, or when an offender 
is convicted of an offense while under sen· 
tence on a previous conviction, the court 
should be authorized to impose' concurrent 
sentences. 

2. Where the court finds on substantial evidence 
that the public safety requires a longer 
sentence, the court should be authorized to 
impose consecutive sentences. However, a 
consecutive sentence should not be imposed 
if the result would be a maximum sentence 

-----------------------------------------------------------------------------J 
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more than double the maximum sentence 
authorized for the most serious of the of· 
fenses involved. 

3. The sentencing court should have authority 
to allow a def~ndant to plead guilty to any 
other offenses he/she has committed within 
the State, after the concurrence of the pros· 
ecutor and after determination that the plea 
is voluntarily made. The court should take. 
each of these offenses into account in setting' 
the sentence. Thereafter, the defendant 
should not be held further accountable for 
the crimes to which he/she has pleaded 
guilty. 

4. The sentencing court shol!ld be authorized 
. to impose a sentence that would run con· 
currently with out·of·State sentences, even 
though the time will be served in an out·of· 
State institution. When apprised of either- \ 
pending charges or outstanding detainers / 
against the defendant in other jurisdictions, 
the court should be given by interstate agree· ) 
ments the authority to allow the defendant 
to plead to those charges and to 'be sentenced, 
as provided for in the case of intrastate 
criminal activity. 

STANDARD 5.7 
Credit for Time Served 

The Sta,te Legislature should eliminate all good 
and honor time and reduce the sentences pro
vided by law to reflect a more realistic expectation 
of the 't~me served considering that good and 
honor t.ime has been eliminated. Until such time 
as the, Legislature takes such action, the fol-
10winO provisions will apply: 

Sentencing courts immediately should adopt a ':1 
policy of giving credit to defendants against j 
their maximum terms and against their minimum 
terms, if any, for time spent in custody and "good ' 
time" earned under tne following circumstances: 

1. Time spent in custody arising out of the \ 
charge or conduct on which such charge is 1 
based. prior to arrival at the institution to 
which the defendant eventually is committed 
tor service of sentence. This should include 
time spent iii custody prior to trial, prior to 
sentencing, pending appeal,' and prior to 
transportation to the correctional authority. 

2. Wher~ an offender is serving multiple sen· 
tences, either concurrent or consecutive, and, 
he/she successfully invalidates one of the 
sentences, time spent in custody should be 
credited against the remaining sentence. 

/ 
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3. Where an offender successfully challenges 
his/her conviction and is retri~d and re
sentenced, all time 'spent in custody arising. 
out of the former conviction and titne' spent 
in custody awaiting' the retrial should .be·· 
credited against any 'sentence imposed fol· 
lowing the retrial. " 

The clerk of court should have the r~sponsibility 
for assuring that the recorCl reveals in all instances 
the amount of time to be credited against the 
offender's sentence and .that such record is .de· 
livered to the correctional authorities. The cor· 
rectional authorities should assume the respon· 
sibility of granting all credit due an offender at 
the earliest possib,le time and of notifying the 
offender that such credit has been .granted . 

Credit as recommended in this standard should 
be automatic and a matter of right and not subject 
to the discretion of the sentencing court or the 
correctional authorities. The granting of credit 
should not depend on such factors as the-offense 
committed or the number of prior convictions. 

STANDARD 5.8 
Judicial Visits to Institutions 

Court systems should adopt immediately, and 
correctional agencies sl:1ould cooperate fully in 
the implementation of, a policy and practice to 
acquaint judges with the correctional facilities 
and programs to which they sentence offenders, 
so that the judges may obtain firsthand knowledge 
of the consequences of their sentencing decisions. 
It is recommended that: 

1. During the first year of his/her tenure, a judge 
should visit all correctional facilities within 
his/her jurisdiction or to which hp./she regularly 
sentences offenders. 

2. Thereafter, he/she should make annual, un· 
announced visits to all such correctional 
facilities and should converse with both cor· 
rectional staff and committed offenders. 

3. No judge should be excluded from visiting 
and inspecting any pari of any facility or 
from talking in private to any person inside 
the facility, whether offender or staff. 



STANDARD 5.9 
Sentencing Review 

Procedures for implementing the review of sen· 
tences on appeal should contain the following 
precepts: 

1. Appeal of a sentence should be a matter of 
right. 

2. A statute specifying the issues for which 
review is available should be enacted. The 
issues should include: 
a. Whether the sentence imposed is con· 

sistent with statutory criteria. 
b. Whether the sentence is unjustifiably 

disparate in comparison with cases of 
similar nature. 

c. Whether the sentence is excessive or 
inappropriate. 

d. Whether the manner in which the sentence 
is imposed is consistent with statutory 
and constitutional requirements. 

STANDARD 5.10 
Sentencing Institutes 

Court systems immediately should adopt the 
practice of conducting sentencing institutes to 
provide judges with the background of information 
they need to fulfill their sentencing responsibilities 
knowledgeably. The practice should be governed 
by these considerations: 

1. Iowa should provide for a biennial sentencing 
institute, which all sentencing judges should 
be eligible to attend without cost or expense. 

2. Each judge who has been appointed or 
elected since the last convening should be 
required to attend the institute in order to 
acquaint himself/herself further with sen· 
tencing alternatives available. 

3. The institute should concern itself with all 
aspects of sentencing, among which should 
be establishment of more detailed sentencing 
criteria, alternatives to incarceration, and 
reexamination of sentencing procedures. 

4. Defense counsel, prosecutors, police, cor· 
rectional administrators, and interested memo 
bers of the b~r and other professions should 
be encouraged to attend. A stipend for at 
least some persons, including students, 
should be established. 
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5. To the extent possible, sentencing institutes 
should be held in a maximum or medium 
security penal institution in the Siate. 

STANDARD 5.11 
Requirements for Presentence Report and 
Content Specification 

Sentencing courts immediately should develop 
standards for determining when a presentence 
report should be required and the kind and quantity 
of information needed to insure more equitable 
and correctionally appropriate dispositions. The 
guidelines should reflect the following: 

1. A presentence report should be presented 
to the court in every case where there is a 
potential sentencing disposition involving 
incarceration of more than 30 days and in all 
cases involving felonies or minors. 

2. Gradations of presentence reports should be 
developed between a full report and a short· 
form report for screening offenders to de· 
termine whether more information is desirable 
or for use when a full report is unnecessary. 

3. No incarcerative disposition of over 30 days 
can be imposed without a written presentence 
report without exception. Copies of the pre· 
sentence report are to be forwarded to any 
facility in which the individual is to be 
confined. The report must be delivered at 
the time of admittance to the facility. 

4. In all cases after sentencing and disposition, 
the original presentence report should be 
sealed and made a part of the offender's 
official file with the clerk of district court. 

5. The full presentence report should contain a 
complete file on the offender-his/her back
ground, his/her prospects of reform, and de· 
tails of the crime for which he/she has been 
convicted. Specifically, the full report should 
contain at least the following items: 
a. Complete description of the situation 

surrounding the criminal activity with which 
the offender has been charged, including 
the county attorney's, the victim's and the 
offender's version of the criminal act; and 
the offender's explanation for the act. 

b. The offender's educational background. 
c. The offender's employment background, 

including any military record, his/her 
present employment status, and capabil· 
ities. 

d. The offender's social history, including 
family relationships. marital status, inter· 
ests, and activities. 



e. Residence history of the offender. 
f. The offender's medical history and, if 

desirable, a psychological or psychiatric 
report. 

g. Information about environments to which 
the offender might return or to which hel 
she could be sent should a sentence of 
nonincarceration or community supervision 
be imposed. 

h. Information about any resources available 
to assist the offender, such as treatment 
centers, residential faciiities, vocational 
training services, special educational fa· 
cilities, rehabilitative programs of various 
institutions, and similar programs. 

i. Views of the person preparing the report 
as to the offender's motivations and am· 
bitions, and an assessment of the of· 
fender's explanations for his/her criminal 
activity. 

j. A list of the defendant's criminal record. 
k. A recommendation as to disposition. 

6. The short·form report should contain the 
information required in sections 5 a c d 

h · d k ' , , e, ,I, an . 
7. All information in the presentence report 

should be factual and verified to the extent 
possible by the preparer of the report. On 
examination at the sentencing hearing, the 
preparer of the report, if challenged on the 
issue of verification, should bear the burden 
of explaining why it was impossible to verify 
the challenged information. Failure to do so 
should result in the refusal of the court to 
consider the information. 

STANDARD 5.12 
Preparation of Presentence Report Prior 
to Adjudication 

~o presentence report should be prepared 
until .the defendant pleads guilty or is found guilty 
by a JUry. 
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STANDARD 5.13 
Disclosure of Presentence Report 

Sentencing courts immediately should adopt a 
procedure to inform the defendant of the basis 
for his/her sentence and afford him/her the op
portunity to challenge It. 

1. The presentence report and all similar docu· 
ments should be available to defense counsel 
and the prosecution. The court may suppress 
such portions of the report as is necessary 
to assure the safety of individuals. 

2. The presentence report should be made 
available to both parties within a reasonable 
time, fixed by the court, prior to the date 
set for the sentencing hearing. After receipt 
of the report, the deiense counsel may reo 
quest: 
a. A presentence conference, to be held 

within the time remaining before the 
sentencing hearing. 

b. A continuance of one week, to allow himl 
her further time to review the report and 
prepare for its rebuttal. Either request may 
be made orally, with notice to the pros· 
ecutor. The request for a (~ontinuance 
should be granted only: 
(1) If defense counsel can demonstrate 

surprise at Information in the report; 
and 

(2) If the defendant presently is incar· 
cerated, he/she consents to the request. 

STANDARD 5.14 
Sentencing Hearing· Role of Counsel 

Sentencing courts immediately should develop 
and implement guidelines as to the role of defense 
counsel and prosecution in achieving sentencing 
objectives. 

1. It should be the duty of both the prosecutor 
and defense counsel to: 

a. Avoid any undue publicity about the de· 
fendant's background. 

b. ~ha"enge. and cor~ect, ~t the hearing, any 
maccuracles con tamed m the presentence 
report. 

c. Inform the court of any plea discussion 
which resulted in the defendant's guilty 
plea. 

d. Verify, to the extent possible, any infor· 
mation in the presentence report. 



2. The prosecutor may make recommendations 
with respect to sentenc.i,. He/she should 
disclose to defense counsel any information 
he/she has that is favorable or unfavorable 
to the defendant and is not contained in the 
presentence report. 

3. It should be the duty of the defense counsel 
to protect the best interest of his/her client. 
He/she could consider not only the immediate 
but also the long·range interest in avoiding 
further incidents with the criminal justice 
system. He/she should, to this end: 
a. Challenge, and contradict to the extent 

possible, any material in the presentence 
report or elsewhere that is detrimental to 
his/her client. 

STANDARD 5.15 
Imposition of Sentence 

Sentencing courts immediately should adopt the, 
policy and practice of basing all sentencing de· 
cisions on an official record of the sentencing 
hearing. The record should be similar in form to 
the trial record but in any event should include 
the following: 

1. A verbatim record of the sentencing hearing 
including statements made by all witnesses, 
the defendant and his/her counsel, and the 
prosecuting attorney. 

2. Specific findings by the court on all can· 
troverted issues of fact and on all factual 
questions required as a prerequisite to the 
selection of the sentence imposed. 

3. The reasons for selecting the particular 
sentence imposed. 

4. A precise statement of the terms of the 
sentence imposed and the purpose that sen· 
tence is to serve. 

5. The record of the sentencing hearing should 
be made a part of the trial record and s~ould 
be available to the defendant or hIs/her 
counsel for purposes of appeal. 

RESOLUTION: To the extent that the implemen· 
tation of these standards may 
require increased court a~d prC?· 
bation personnel and servIces, It 
has been assumed that the same 
will be available. 

COMMENTARY 

Sentencing is a critical determination. "If too 
short or of the wrong type, it can deprive the 
law of its effectiveness and result in premature 
release of a dangerous criminal. If too severe or 
improperly conceived, it can reinforce the criminal 
tendencies of the defendant and lead to a new 
offense by one who otherwise might not h,?-ve 
offended so seriously again." (ABA, Sentencing 
Alternatives and Procedures, 1 (Approved Draft, 
1971).) 

The sentencing decision is enormously com
plex because it is influenced by a wide varie!y of 
officers, institutions, and forces. (NAC, CorrectIOns, 
141 (1973).) In Iowa, the sentencing decision can 
be influenced by the Legisiature, the prosecutor, 
correctional agencies, and the parole board. The 
Legislature affects sentencing by establishing 
statutory guidelines with which the sentencing 
judge must comply. These guidelines may gr~nt 
the court considerable discretion in the selection 
of a sentencing alternative for some crimes while 
limiting judicial sentencing discretion for others. 
(See, e.g., IOWA CODE §§ 690.2, 789A.1 (1975); 
Revised Criminal Code, ch. 1 § 702, ch. 3 § 702.) 
The prosecutor's actions also have an impact on 
sentencing. His/her determination of the charge 
and other commitments arising out of plea ne
gotiations may limit or influence the sentencing 
judge's discretion. (NAC, Corrections, supra.) In 
addition corrections entities may affect the judge's 
determi~ation of sentence by providing the court 
with presentence investigation reports and recom
mendations. (See IOWA CODE §§ 789A.3, .4 (1975); 
Revised Criminal Code, ch. 3 §§ 102, 103.) Finally, 
when an offender is convicted of a felony punish
able by an indeterminate sentence, the parole 
board in effect determines the length of sentence, 
thus leaving the trial judge with no sentencing 
discretion. (See IOWA CODE § 789.13 (1975); 
Revised Criminal Code, ch. 3 § 203; Dunahoo, 
The Scope of Judicial Discretion in the Iowa 
Criminal Law Process, 58 Iowa L. Rev. 1023, 1111 
(1973).) 

The primary goals of sentencing are effective
ness and equality. (NAC, Corrections, 143 (1973).) 
The achievement of these goals demands that the 

. sentencing roles of tile Legislature, the court sys
tem and corrections entities be defined and co
ordi~ated. Conference participants conclude that 
sentencing effectiveness and equality can best be 
achieved in Iowa through the adoption of a quali
fied version of the indeterminate sentencing pro
cess. The standards contained in this chapter set 
forth this sentencing process and specifically de
fine the roles of the Legislature, the courts, and 
corrections. Essentially, the standards suggest 
that the Legislature should articulate the pur
poses of the criminal sanction in a general way, 
that the courts should tailor individual sentences 
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to implement these purposes, and that correc:': 
tions should carry out the terms of the sentences 
and determine when offenders should be released 
from incMcerntion or supervision. 

Role of the LeQislature in Sentencing 

The role of the Legislature in sentencing should 
be threefold. First, the Legislature should articu
late the purposes of the sentencing process. The 
power of the State should not be exercised over an 
individual without some socially useful purpose. 
(NAC, Corrections, 143 (1973).) 

... [Rjestrictions on liberty should be justified by 
some legitimate purpose, and the state in im
posing sanctions should bear some burden of 
proving that the means employed have some 
reasonable relationship to the purpose selected. 
This requires not only an articulation of what 
those purposes are but also a measured ap
plication of sanctions in general. (Id.) 

Standard 5.2 recommends that the purposes of 
the Iowa sentencing process should be protection 
of the community, rehabilitation of the offender, 
and punishment. Conference partiCipants feel that 
sentencing for punitive reasons alone, where there 
is no need to protect the community or to, re
habilitate the offender, serves the socially useful 
purpose of deterring others from committing 
similar offenses. Conferees cite tax fraud and white 
collar crimes as examples of situations where 
punitive sentencing is appropriate. 

The Legislature's sentencing role should also 
include the authorization of a variety of sentencing 
alternatives. These alternatives should enable 
sentencing judges to formulate offender dis
positions that are consistent with the purposes 
of sentencing. Standard 5.2 sets forth sentencing 
alternatives that should be available to Iowa 
judges and suggests the order in which these 
alternatives should be considered. Trial judges 
should be reqUired by statute to Impose the least 
drastic alternative that will provide for the re
habilitation of the offender, the protection of the 
community, and the deterrence of potential of
fenders. 

The authorization of sentencing alternatives 
also requires that the Legislature establish the 
maximum terms to which offenders may be sen
tenced by the trial court. The standards recommend 
that the nondangerous offender's sentence should 
not exceed 5 years and that the dangerous of
fender's sentence not exceed 25 years, except 
where the prescribed penalty is life imprisonment. 
Conference participants conclude that these max
imum terms will reduce the excessively long sen
tences served by some offenders for whom such 
sentences are inappropriate and will diminish 
disparate treatment of similarly situated offenders. 
Conferees also believe that these maximum terms 
reflect a more realistic assessment of actual 
time served in prison. 
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To make these sentencing provisions more 
consistent with !,~ctual practice, the Legislature 
should eliminate good and honor time. Currently, 
Iowa has statutory provisions granting good and 
honor time to inmates in correctional institutions. 
(See IOWA CODE Sec. 246.38, .39, .41,.43 (1975).) 
Good and honor time is calculated and credited 
upon arrival at the institution and is forfeited 
only as a result of infractions of the rules. When 
an offender is received at a correctional institution, 
the expiration date of his/her sentence is cal
culated on the basis of the inmate having already 
earned all good and honor time. Conferees con
clude that the elimination of this practica will 
give criminal justice functionaries, the public, and 
offenders a better understanding of the sentencing 
process. 

In addition to establishing statutory maximum 
terms, the Legislature should authorize the trial 
judge to impose maximum terms less than those 
authorized by law and to sentence dangerous 
offenders to minimum terms. However, conferees 
reject mandatory legislative minimum terms be
cause they eliminate discretion. Conference par
ticipants observe that discretion is a pervasive 
and necessary part of the criminal justice system 
and believe that its elimination at the sentencing 
stage will limit the system's ability to deal with 
offenders on an individual basis. The major reason 
for this position is that " ... a pure determinate 
sentence that could not be altered ... would leave 
little room for correctional administrators or parole 
boards to release the offender when it appears to 
them that he is capable of returning to society." 
(NAC, Corrections, 152 (1973).) 

The Legislature's sentencing role should also 
encompass the articulation of sentencing criteria. 
The utilization of appropriate criteria for guiding 
and structuring the sentencing decision promotes 
the attainment of established sentencing purposes. 
(NAC, Corrections, 143 (1973).) For example, a 
requirement that the trial judge apply the legis
latively prescribed criteria and state the rationale 
for individual sentencing decisions provides a 
check on the judge's own decisionmaking process 
and insures that his/her decisions are consistent 
with sentencing purposes. (See Standard 5.15.) In 
addition, such a requirement serves as a basis 
for appellate review of sentencing decisions. (See 
Standard 5.9.) 

Standards 5.2 and 5.3 suggest sentencing cri
teria for the Iowa criminal justice system. They are 
designed to encourage dispositions that rehabilitate 
offenders, protect the community, and deter 
othp,rs while extending fairness and equality. TIle 
thrust of the criteria is that probation should 
become the standard sentence in criminal cases. 
Conference participants agree with the National 
Advisory Commission's observations regarding 
probation: 

Probation, with its emphasis on assisting the 
offender to adjust to the free community and 
supervising that process, offers greater hope 



for success and less chance for human 
misery. But probation, to meet the challenge 
ahead, must be carefully and fairly admin
istered. 
Probation is a sentence in itself. In the past 
in most jurisdictions, probation was imposed 
only after the court suspended the execution 
or imposition of sentence to confinement. 
It was an act of leniency moderating the 
harshness of confinement. It should now be 
recognized as a major sentencing alter
native in its own right. (NAC, Corrections, 
159 (1973). 

Role of the Court in Sentencing 

The standards recommend an expanded judicial 
role in sentencing. "Sin'ce sentencing affects in
dividual liberty, the involvement of a judicial 
officer attuned to the need to protect the offender 
against unjustified detention as well as to impose 
adequate punishment to meet society's needs is 
essential." (NAC, Courts, 110 (1973).) 

The role of the Iowa district court in sentencing 
should be to individualize the general sentencing 
process established by the Legislature. Individ
ualized sentencing requires that the trial judge 
specifically articulate the Legislative purposes of 
the criminal sanction for each case. Thus, the 
standards contemplate that, in each case, the 
court will: (1) apply the Legislative sentencing 
criteria, (2) select and articulate an appropriate 
sentencing purpose, (3) impose an authorized 
sentencing alternative designed to implement the 
selected purpose, and (4) state the terms of the 
sentence imposed and the factual findings for the 
particular decision. (See Standards 5.2, 5.3, 5.15.) 
Conference participants believe that these sen
tencing steps will promote effectiveness and re
duce disparity by insuring that individual sentences 
are consistent with Legislative purposes, that 
correctional agencies have sufficient information 
to execute the sentence, and that appellate courts 
have a basis for review. 

The standards also define the proper extent of 
judicial activity in sentencing. Conference par
ticipants conclude that, within limits imposed by 
the Legislature, the trial court should be em
powered to impose a maximum sentence. (See 
Standards 5.1, 5.2, and 5.3.) The maximum sen
tence sets an outer limit to the extent to which 
correctional discretion may be used. (See NAC, 
Courts, 111 (1973).) Cormctional authorities may 
determine whether to datain the offender or release 
him/her on parole up to the point at which the 
sentence expires. Conferees also recommend that 
the trial court should be empowered to impose a 
minimum sentence in certain cases. (Standard 5.3) 
This permits the judge to create three periods. In 
one, the offender must be detained (the period up 
to the minimum). However, the court may permit 
the parole of an offender sentenced to a minimum 
term prior to service of that minimum upon the 
request of the board of parole. ('d.) In the second 
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period, the offender may, but need not, be released 
(the period between the minimum and the maximum 
during which the parole board may exercise its 
discretion). At the third period, the offender must 
be released (expiration of the maximum). 

Conference particlpantsc0nsidereu -whether· 
correctional discretion should be further limited 
by authorizing the trial court to exercise continuing 
jurisdiction over sentenced offenders. The National 
Advisory Commission on Criminal Justice Stan
dards and Goals makes the following argument 
in support of continuing jurisdiction of the sen
tencing court: 

The sentence imposed by the court is binding 
on two parties, the offender and the cor
rectional agency. The offender is required to 
serve the sentence imposed. The correctional 
agency should be required to execute the 
sentence the sentencing court envisioned. 
The inherent power of a court continually to 
supervise its own orders should apply to the 
sentencing decision. Either party should be 
entitled to return to the court when the other 
party violates the order. This would allow the 
offender to return to the court if proper treat
ment and rehabilitation programs contem
plated by the sentence were not made avail
able. (NAC, Corrections, 173 (1973).) 

Several conferees observed that federal courts 
now exercise jurisdiction over state confinement 
conditions. These participants argued that con
tinuing state jurisdiction over prison conditions 
and problems would involve the Iowa district 
court in what is basically a state problem. In 
addition, conferees felt that continuing jurisdiction 
would enable the trial courts to play an orches
trating role in the criminal justice system. However, 
the majority of conference participants concluded 
that the judiciary was not specifically qualified tu 
administer correctional institutions and programs 
and, therefore, should not exercise continuing 
jurisdiction over offenders. 

Role of Corrections in Sentencing 
The primary roles of corrections officials and 

the parole board are to execute the sentence im
posed by the court and to determine when the 
purposes of each individual sentence have been 
achieved and the offender may be released from 
imprisonment and from any supervision. (The role 
of the parOling authority and corrections officials 
in the parole process is more fully considered in 
Chapter 10 of the Corrections report.) The cor
rections vole in sentencing, like the court's role, 
involves the exercise of discretion. For example, 
the theory of indeterminate sentencing is that, 
while the judicially imposed sentence is the best 
estimate of the term of imprisonment necessary 
to rehabilitate the offender, protect the community, 
or serve the punitive needs of society, changes in 
attitude and development may alter the needs of 
the offender. Therefore, discretion is granted to 
the parole board to select the most appropriate 
date for release. 



Conference participants recommend that pa
roling authorities continue to have broad discretion 
to release confined offenders. The standards seek 
to allow this discretion to operate where it bears 
a reasonable relationship to legitimate goals of 
the system but to limit and check discretionary 
decisions in order to avoid arbitrary and counter
productive actions. (NAC, Corrections, 145 (1973).) 
The judically imposed maximum and minimum 
sentences recommended in Standards 5.1, 5.2, 
and 5.3 serve to limit and check the discretion of 
the parole board. In the proposed sentencing 
structure, the period when the parole board may 
exercise its discretion to parole begins when the 
judicially imposed minimum sentence, if any, is 
served and ends when the judicially imposed or 
statutory maximum term expires. To diminish the 
inflexibility of judicially imposed sentences, the 
parole board may recommend to the court that 
the minimum sentence be revoked. (See Standard 
5.3.) Conference participants comment that where 
the period of confinement is extended beyond an 
offender's needs, it is very destructive to the 
individual. For this reason, participants believe 
that the role of corrections officials should allow 
flexibility to meet the offender's changing needs. 

To guide correctional age.ncies in executing 
the sentence, conference participants conclude 
that increased communication between the trial 
court and the correctional system is necessary. 
Correctional agencies will be in a better position 
to carry out the order of the court if they know 
the reasons upon which the sentence is based. 
(NAC, Corrections, 196 (1973).) Standard 5.15 re
quires that the record of the sentencing hearing 
show findings of fact, reasons justifying the sen
tence, and the purpose the sentence is intended 
to serve, and that the record be transmitted 10 cor
rectional officials. (Id.) 

To familiarize judges with correctional institutions 
and to promote communication between judges 
and correctional personnel, Gtandards 5.8 and 5.10 
recommend that judges should visit correctional 
institutions periodically and that sentencing in
stitutes should be convened in correctional in
stitutions. Conferees endorse the position that to 
keep relatively apprised of conditions in institutions 
and to fully realize the impact of institutionalization, 
some personal observation and contact is neces
sary. 

Another function of corrections officials in the 
slentencing process is to conduct the presentence 
investigation and to prepare thE! presentence 
report. Presentence investigations are usually 
conducted by a probation or parole officer. Pre
sentence reports are " ... written prior to sentence 
to inform the judge of what may be pertinent 
facts concerning the offender, his past, and his 
potential for the future. The purpose is to pro
vide a range of evaluative and descriptive in
formation and considerations the judge could not 
possibly obtain in mere courtroom exposure to 
the offender. Such information is essential if the 
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[sentencing] decision is to be a knowledgeable 
one." (NAC, Corrections, 185 (1973).) 

Guidelines for the presentence report arc set 
forth in Standards 5.11,5.12,5.13, and 5.14. These 
guidelines contemplate several changes in the 
existing system in Iowa. First, conferees strongly 
support preparation of a presentence report before 
imposition of any sentence of confinement for 
more than 30 days. Presently, Iowa law requires a 
presentence investigation only if the offense is a 
felony. (See IOWA CODE § 789A.3 (1975).) How
ever, the Revised Criminal Code contains provisions 
similar to the Iowa standard. (See Revised Criminal 
Code, ch. 3, § 102.) 

Participants also recommend that the pre
sentence report should be received at the in
stitution at the tinte the person is committed. 
Participants insist that if corrections officials are 
to effectively carry out the sentenCing order, they 
must have information concerning the offender 
at the time of admittance and classification. 

Furthermore, to prevent possible prejudice to 
the defendant's case, Standard 5.12 recommends 
that the presentence report should not be pre
pared prior to adjudication. Conference participants 
feel that the court may be influenced by the in
formation contained in the presentence report if 
the report is available prior to the determination 
of guilt. (See NAC, Corrections, 186 (1973).) 

Finally, conference participants advocate full 
disclosure of the presentence report to the defense 
counsel and to the prosecution except where the 
court determines that suppression of specific 
portions of the report is necessary to protect the 
safety of informants. This position, outlined in 
Standard 5.13, contemplates a significant change. 
It removes the broad discretion of the trial judge 
to determine whether to disclose the entire con
tents of the presentence report. Under existing 
Iowa law, the trial judge has the discretion to 
suppress the reQort or portions of it. (See IOWA 
CODE § 789A.5; Revised Criminal Code, ch. 3 § 
104.) Generally, the standard requires that the 
entire presentence report be disclosed to defense 
counsel and the prosecution. The trial judge's 
discretion is limited to suppressing those portions 
of the presentence report which may jeopardize 
the safety of individuals. However, the standard 
permits the sentencing judge to disclose such 
sensitive information, if deemed sufficiently im
portant, by restricting its disclosure to defense 
counsel. 

Conferees believe that full disclosure of the 
presentence report is important for several reasons. 
Conference participants reason that if the offender 
is to be reintegrated into society, he/she must be 
convinced that society has treated him/her fairly. 
When the offender has been sentenced on in
formation that has not been available to his/her 
defense counsel, the offender will not perceive 
that he/she has been treated with impartiality and 
justice. (NAC, Corrections, 189 (1973).) In addition, . 



conferees feel that it is important that the court 
have a factual basis for mal<ing sentencing deci
sions. Full disclosure of the presentence report 
gives the defense counsel the opportunity to 
examine and contest information in the report. 

COMPARATIVE ANALYSIS REFERENCE 
NAC Corrections 5.1 - 5.19 
NAC Courts 5.1 
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Chapter Six 

Review of Trial Court Proceedings 

Goal: To promote efficient review of trial 
court proceedings while preserving the 
interests of society and the defendant in 
justice and in ihe ongoing development 
of legal doctrine. 
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STANDARD 6.1 
The Necessity of Appellate Review of 
Convictions in Criminal Cases 

(A) The possibility of appellate review of trial 
court judgments should exist for every 
criminal conviction. It is undersirable to have 
any class of case in which such trial court 
determinations are unreviewable. 

(B) An appeal is not a necessary and integral 
part of every conviction. 

STANDARD 6.2 
Appellate Court Structure; Specialized 
Criminal Courts of Appeal 

(A) The structure of appellate courts should be 
consonant with the purposes of appellate 
review, to wit: 

(i) To protect defendants against prejudicial 
legal error in the proceedings leading to 
conviction and against verdicts unsup· 
ported by sufficient evidence; 

(ii) Authoritatively to develop and refine the 
substantive and procedural doctrines 
and principles of criminal law; and 

(iii) To foster and maintain uniform, consis· 
tent standards and practices in criminal 
process. 

(8) It is undesirable to have specialized appellate 
courts such that a court, or a division of a 
court, is assigned appeals in criminal cases 
as its basic or exclusive task. 

(C) In a three·tiered court system, the jurisdiction 
of the highest court may appropriately be 
discretionary with that court. 

STANDARD 6.3 
Defendants' Appeals; Final Judgments 
and Interlocutory Appeals 

(A) A defendant should have the right to appeal 
any final judgment adverse to him/her, 
including: . 

(i) A conviction followed by a sentence of 
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probation, or 
(ii) A conViction followed by a sentence 

suspended as to imposition or execution, 
or 

(iii) A conviction based upon plea of guilty 
or nolo contendere, or 

(Iv) The legality and appropriateness of a 
sentence. 

(8) In general, a defendant should not be per
mitted to take an appeal until a final judgment 
adverse to him/her has been entered in the 
trial court. 
(i) Interlocutory appeals by a defendant 

should be discretionary on the part of 
the appeals court. 

STANDARD 6.4 
Prosecution Appeals 

(A) The prosecution should be permitted to 
appeal in the following situations: 

(i) From judgments dismissing an indict
ment or information on substantive 
grounds, such as the unconstitutionality 
of the statute under which the charge 
was brought, or for failure of the charging 
instrument to state an offense under 
the statute; 

(ii) From other pretrial orders that terminate 
the prosecution, such as upholding the 
defense of double jeopardy, autrefois 
convict, autrefois acquit, or denial of 
speedy trial; 

(iii) In the discretion of the appellate court, 
from pretrial orders that seriously im· 
pede, although they do not technically 
foreclose, prosecution, such as orders 
granting pretrial motions to suppress 
evidence or pretrial motions to have 
confessions declared involuntary and 
inadmissible. 

Such judgments are likely to rest upon prin
ciples that ought to be clearly and uniformly 
applied throughout the State. 

(8) Where more than one level of appellate review 
is provided, the prosecution should be 
permitted to seek further review in the high
est court whenever an intermediate court 
has ruled in favor of a defendant-appellant. 

(C) In an appeal at the instance of the prosecu· 
tion, special provision should be made as to 
the custody of the defendant. A defendant 
should not be denied liberty pending deter
mination of such an appeal unless there is 
cogent evidence that he/she will not abide by 
the judgment of the appellate court. 



'------- ---

STt~NDARD 6.5 
Counsel on Appeal 

(A) Trial counsel, whether reiained or court· 
appointed, should continue to represent a 
convicted defendant to advise on whether to 
take an appeal. in the event counsel wishes 
to withdraw as counsel of record, he/she 
should notify the court at the time of sen· 
tencing. 

(8) Defense counsel is uniquely situated and 
should take it as his/her duty to advise a 
defendant on the meaning of the court's 
judgment and his/her right to appeal and on 
the possible grounds for appeal and the 
probable outcome of appealing. While coun· 
sel should do what is needed to inform and 
advise his/her client, ~he decision whe,\her 
to appeal, like the decision whether to piead 
guilty, must be defendant's own choice. 

(C) Every appellant should have assistance of 
counsel at all stages of appeal. For appel. 
lants without means to obtain adequate legal 
assistance, counsel should be assigned 
unless the right to counsel is explicitly 
waived, in which case counsel should still 
be a~signed to render such assistance as 
is requested by appellants. Assigned counsel 
should be compensated from public funds. 

(D) An office of State public defender should be 
created for the purpose of providing legal 
services for indigents in matters of criminal 
appeal. 

(E) Counsel should not seek to withdraw from 
a case because of his/her determination that 
the appeal lacks merit unless counsel's 
continued representation would adversely 
affect representation of his/her client's 
interests. 
(i) Counsel should give his/her client his/her 

best professional esiimate of the quality 
of the case and should endeavor to per· 
suade the client to abandon a wholly 
frivolous appeal, or to eliminate particular 
contentions that are lacking in any sub· 
stance. 

(ii) If the client wishes to proceed, it is beUer 
for counse& to present the case, so long 
as his/her advocacy does not ;,nvolve 
deception or misleading of the court. 
After preparing and filing a brief, on 
behalf of the client, counsel may approp· 
riately suggest that the case be submitted 
on briefs. 

(F) Requests by api'iellants for dismissal of 
their counsel should be granted only for good 
cause shown. 

(G) Unexplained, genera! requests by appellants 
gor dismissal of their assigned counsel 
should be investigated by the court. 
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STANDARD 6.6 
The Notice of Appeal 

(A) A definite time period, such as ten days after 
trial court judgment, should be specified as 
the time during which appeal must be insti· 
tuted. The appellate court, however, should 
have power to entertain appeals taken after 
the prescribed time if the delay is found to 
be excusable. The appeal should be initiated 
by filing with the clerk of district court. 

(8) It should be mandatory for courts imposing 
sentence in all contested cases to assume 
the burden of advising the defendant that 
he/she has the right to review, that it must 
be exercised within a specific time, and that 
he/she should promptly consult counsel in 
that regard. 

(C) In the f;1vent an individual so notifies the 
clerk of the court of his/her desire to appeal, 
when an appeal has not yet been perfected, 
the court should assure that the defendant 
is represented by counsel and, if not, should 
appoint competent counsel to assist defen· 
dant in perfecting ~:is/her appeal. 

STANDARD 6.7 
Elimination of Pre-Appeal Screening 

(A) Procedural devices for pre·appeal screening, 
designed to eliminate frivolous cases from 
appellate court dockets, are impractical and 
unsound in principle. 
(i) A requirement of the trial court's certi· 

ficate as a condition of appellate review 
is inconsistent with the right to appeal 
unless a decision to refuse the certificate 
is itself appealable. If such decision is 
appealable, the procedure for transition 
of cases to the appellate court has been 
unnecessarily complicated and the bur· 
den upon the appellate court has been 
substantially increased. 

(ii) Devices fOi screening out frivolous cases 
by the appellate court, such as a require· 
ment for leave of the court to appeal at 
the first level of review, add a useless 
stage to most appeals at a considerable 
burden to the court. Flexibility of proce· 
dure so that any appeal terminates, by 
a decision on the merits, at the earliest 
practical stage of its consideration in 
the appellate {arum is far preferable. 

(8) There appear to be no acceptable penalties 



that can be imposed upon appellants who 
willfully prosecute frivolous appeals beyond 
the sanction of assessment of costs, which 
has no impact on those proceeding in forma 
pauperis. 

STANDARD 6.8 
Expediting Handling of Appeal 

An appellate court should develop and employ 
technique~ for expediting the handling of appeals. 
In addition to continuing evaluation of time sched· 
ules for various stages of the appeal, the court 
should seek to minimize the process for each 
appeal. 

STANDARD 6.9 
Professional Staff 

The reviewing court should have a full-time 
professional staff of lawyers, responsible directly 
to the judges, to perform the following functions 
in review of criminal cases: 

1. Monitoring. The staff should affirmatively 
monitor each case to insure that the court's 
rules are complied with and that there is no 
unnecessary delay in the review process. 
Illustrative of matters that can be adminis
trated by such a pro(.;ess would be questions 
arising in the preparation and filing of the 
record of the proceedings below; the ap
pointment of counsel and, where necess~uy, 
changes in assignment of counsel; granting 
of stays of execution and admission to bail, 
at least until the full court can act in due 
course; and employing practices designed 
to expedite the appeals by detecting and 
eliminating unnecessary causes of delay. 

2. Shaping the Record. The full trial transcript 
should be expeditiously provided the review
ing COUl't, and the staff should take action to 
insure that those portions of transcripts, 
trial court papers, and other matters that are 
essential to a full and fair adjudication of the 
issues are put before the judges. 

3. Identification of Issues. The staff should 
take affirmative steps to discover all argu
able issues in the case, even though not 
asserted by defendant and not apparent on 
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the record, so that all matters that might be a 
asserted later as a basis for further review 
can iJe considered and decided iO the initial 
review proceeding. 

4. Screening. The staff should review all cases 
before they are considered by the judges and 
recommend appropriate procedural steps 
and disposition; the staff should identify 
tentatively those cases that contain only 
insubstantial issues and should prepare 
recommended dispositional orders so to 
permit the court to d.ispose of them with a 
minimum involvement of judicial time, there
by leaving for fuller judicial consideration 
those cnses of arguable merit. The function 
of this staff should be to supplement rather 
than replace the work of attorneys represent
ing the prosecution and the defendant in 
each case. 

STANDARD 6.10 
Flexible Review Procedures 

The reviewing court should utilize procedures 
that are flexible and that can be tailored In each 
case by the staff and the judges to insure 
maximum fairness, expedition, and finality through 
a single review of the trial court proceeding. The 
review procedures should provide for: 

1. Referral by the reviewing court to the trial 
judge of those issues that the reviewing 
court deems appropriate tor the trial judge to 
decide; 

2. Internal flexibility permitting the reviewing 
court to control written briefs and oral argu
ment including leeway to dispose of the case 
without oral argument or on oral argument 
without written briefs on some or all of the' 
issues; 

3. Authority in the reviewing court, for stated 
reasons, to substitute for tlie sen~ei'lce i .. fl
posed any other disposition that was open ta 
the sentencing court, if the defendant has 
asserted the excessiveness of his/her 
sentence as error; and 

4. Authority in the reviewing court, for stat~d 
reasons, to set aside the conviction or re
mand the case for a new trial, even though 
the conviction is supported by evidence and 
there is no legal error, i1, under all the cir
cumstances, the reviewing court determines 
that the conviction should not stand. The 
reviewing court should be given the authority 
to affirm a conviction despite the existence 
of error if to d'J so would not amount to a 
miscarriage of justice. This power should be 
exercised more frequently to speed finality. 



STANDARD 6.11 
The Record on Appeal 

[A] Continuing efforts should be exerted to im· 
prove techniques for the preparation of rec
ords for appeals. Methods should be adopted 
that will minimize the cost of preparation in 
terms of money and time. Oeveloping techno~ 
logy should be watched; and, as promising 
new processes are perfected, they should be 
accepted as soon as they provide mOie rapid 
and efficient preparation of records. 

[6] For defendants appealing in forma pauperis, 
transcripts of the testimony and other ele
ments of the record should be supplied at gov
ernment expense. Normally the court should 
not be involved in determininq the content 
of the record. The best safeguard against 
abuse is to permit counsel for the appellant to 
specify what is necessary for his/her repre
sentation, subject to appropriate sanctions 
against counsel who has acted irresponsi
bly or extravagantly in requesting record doc
uments at government expense. 

[CI Exclusive of reporting matters ordered by the 
district court, priority should be given to the 
production of trial transcripts for cases on 
appeal. 

STANDARD 6.12 
Stating Reasons for Decisions and Limit· 
ing Publication of Opinions 

A reviewing court should always state its 
reasons for its decision in a criminal case. 

As to insubstantial issues, the statement of 
reasons should be brief and designed only to 
inform the defendant of what contentions the 
court considered and why, by citation to authority 
or otherwise, it rejected them. 

A reviewing court should exercise control over 
publication of its statement of reasons. State
ments of the reasons for decisions in cases 
involving only insubstantial issues normally should 
not be published. Even in cases involving sub· 
stantial issues, publication should be allowed 
only if the opinion would be significant to 
the development of legal doctrine or if it would 
serve other important institntional purposes. 
Publication of opinions in more than 20 percent 
of a\l criminal cases disposed of by are· 
viewing court normally should be considered 
excessive. 
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STANDARD 6.13 
Exceptional Circumstances Justifying 
Further Reviews 

After the appellate court process has resulted in 
the affirmation of a trial court conviction and 
sentence! or after expiration of a fair opportunity 
10i" a tt.:!ienciant to obtain review with the <lid of 
counsel, the conviction and the sentence general
ly should be final and not subject to further 
judicial ieview in any court, State or Feeleral. 
Further review should be available only in the 
following limited circumstances: 

1. An appellate court determines that further 
review would serve the public interest 
in the development of legal doctrine or in 
the maintenance of uniformity in the appli
cation or decisional and statutory law; 

2. The defendant asserts a claim of newly dis
covered evidence, which was not known to 
him/her and which could not have been 
discovered through the exercise of due 
diligence prior to conclusion of the review 
proceedings or the expiration of the time 
for seeking review, and which in light of all 
the evidence raises substantial doubt as to 
defendant's guilt. 

Challenges to State court convictions made in 
the Federal courts should be heard by thel 
U.S. courts of appeals. 

STANDARD 6.14 
Unitary Post·Conlliction Remedy 

There should be one comprehensive remedy for 
post-conviction review (i) of the validity of judg
ments of conviction or (Ii) of the legality of 
custody or supervision based upon a judgment 
of conviction. The unitary remedy should en· 
compass all claims whether factual or legal 
in nature and should take primacy over any 
existing procedure or process for determination 
of such claims. 

[ 



STANDARD 6.15 
Characterization of the Proceeding 

The .;:haracteristics of the post-conviction re
medy should not be governed by whether it 
is denominated a civil or criminal proceeding. 
It partakes of some attributes of each. The 
procedures should be appropriate to the objec
tives ('f the remedy. While the post-conviction 
proceeding will necessarily be separate from 
the original prosecution proceeding for many 
purposes, the post-conviction stage is, in a sense, 
an extension of the original proceeding and 
should. be related to it ins01ar as feasible. 

STANDARD 6.16 
Parties; Legal Representatives of the 
Respondent 

[A] The appropriate moving party in a post
conviction procE!eding is the person seeking 
relief, proceeding in his/her own name. 
The appropriate respondent is the entity in 
whose name the original prosecution was 
brought. 

[8] !he legal officer with primary responsibil
Ity for responding to applications for post
conviction relief should be the Attorney 
General, or other designated legal officer with 
s~ate-wide jurisdiction, with power to as
sign cases to the local prosecutors when the 
Attorney General deems it in the interest of 
the State to do so. 

STANDARD 6.17 
Jurisdiction and Venue 

[A} Original jurisdiction to entertain applications 
for post-conviction relief should be vested in 
the court or judge of general jurisdiction. 

[B] The most desirable venue fQr a post-con
viction proceeding is in the court in which the 
applicant's challenged conviction and sen
tence were rendered. Such a choice fosters 
administrative convenience and equitable 
distribution of the burden of litigation. To 
guard against prejudice because of the site of 
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the forum, procedure for change of venue 
should be provided and liberally administered. 

[C] Where jurisdiction is vested in the trial 
Gourts and venue is determined as in [8] 
above, a general rule disfavoring submission 
of post-conviction applications to the same 
trial judge who originally presided is clearly 
preferable. 

STANDARD 6.18 
Grounds for Relief 

A post·conviction remedy ought to be sufficiently 
broad to provide relief: 

(a) for meritorious claims challenging judgments 
of conviction, including claims: 

(i) that the conviction was obtained or 
sentence imposed in violation of tile 
Constitution of the United States or the 
Constitution or laws of the State in 
which the judgment was rendered; 

(ii) that the applicant was convicted under 
a statute that is in violation of the Con
stitution of the United States or the 
Constitution of the State in which judg· 
ment was rendered, or that the conduct 
for which the applicant was prosecuted 
is constitutionally protected; 

(iii) that the court rendering judgment was 
without jurisdiction over the person of 
the applicant or the subject matter; 

(iv) that the sentence imposed exceeded 
thE~ maximum authorized by law, or is 
otherwise not in accordance with the 
sentence authorized by law; 

(v) that there exists evidence of material 
facts, not theretofore presented and 
heard, which require vacation of the 
conviction or sentence in the interest 
of justice; 

(vi) that there has been a significant change 
in law, whether substantive or procedural, 
applied in the process leading to appli
cant's conviction or sentence, where 
sufficient reasons exist to allow retro
active application of the changed legal 
standard; 

(vii) on grounds otherwise properly the basis 
of collateral attack upon a criminal 
judgment; 

(b) for meritorious claims challenging the logal
ity of c~stody or restraint based upon a 
judgment of conviction, including claims that 
a sentence has been fully served or that 
t:'ere has been unlawful revocation of parole 
or probation or conditional release. 

(c) for parole board decisions relative to denial 
of parole. 



STANDARD 6.19 
The Judgments of Conviction; Waiver 

(a) Unless otherwise required in the interest of 
justice, any grounds for post·conviction relief 
as set forth in Standard 6.18 which have been 
tully and finally litigated in the proceedings 
leading to the judgment of conviction should 
not be re·litigated in post·conviction pro· 
ceedings. . 

(i) It is essential Jhat accurate c;lnd complete 
records of proceedings leading to such 
judgmen~s be compiled and! retained in 
accessible form. 

(ii) A question has been fully and finally 
litigated when the highest court of the 
State to which a defendant can appeal 
as of right has ruled on the merits of the 
question. 

(iii) Finality is an affirmative defense to be 
pleaded and proved by the State. 

(b) Claims advanced in post·conviction applica
tions should be decided on their merits, even 
though they might have been, but were not, 
fully and finally litigated in the proceedings 
leading to judgments of conviction. 

(c) Where an applicant raises in a post·conviction 
proceeding a factual or legal contention 
which he/she knew of and which he/she 
deliberately and inexcusably: 
(i) failed to raise in the proceeding leading 

to judgment of conviction, or 
(ii) having raised the contention in the trial 

court, fai!sd to pursue the matter on 
appeal, 

a court should deny relief on the ground of 
an abuse of process. If an application other· 
wise indicates a claim worthy of further 
consideration, the application should not be 
dismissed for abuse of process unless the 
State has raised the issue in its answer and 
the applicant has had an opportunity, with 
the assistance of counsel, to reply. 

(d) Because of the special importance of rights 
subject to vindication in post-conviction 
proceedings, courts should be reluctant to 
deny relief to meritorious claims on proce
dural grounds. In most instances of unmeri· 
torious claims, the litigation will be simplified 
and expedited if the court reaches the under· 
lying merits despite possible procedural flaws. 

COMMENTARY 

The National Advisory Commission on Criminal 
Justice Standards and Goals observes that: 
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Becal/se a conviction of crime imposes a 
serious stigma upon a person in the eyes of 
society and often results in the loss of 
liberty, there is a widely shared vi~w that 
determining guilt and fixing punishment 
should not be left to a single trial court. The 
interests of both society and the defendant 
are served by providing another tribunal to 
review the trial court proceedings to insure 
that no prejudicial error was committed and 
that justice was done. Review also provides a 
means for the ongoing development of legal 
doctrine in the common law fashion, as well 
as a means of insuring evenhanded adminis
tration of justice throughout the jurisdiction. 
Functionally, review is the last stage in the 
judicial process ?f detern.lining guil.t an~ 
fixing sentence. like the tnal proceeding, It 
should be fair and expeditious. (NAC,Courts, 
112 (1973).) 

The National advisory Commission concludes 
that the appellate process is in trouble: 

Several decades ago appeals were taken only 
in a minority of cases, and collateral attacks 
on convictions were relatively rare. The 
current picture is stikingly different: in some 
jurisdictions more than 90 percent of all 
convictions are appealed, and collateral 
attack is almost routine in State and Federal 
courts. Courts are handling appeals under 
procedures that have changed little in the 
past hundred years. The process is cumber
some and fragmented; it is beset with delay. 
B::>th State and Federal courts are threatened 
with inundation. Even now, the vast increase 
in workload is making it increasingly difficult 
for appellate courts to give to substantial 
questions the carefuf, reflective consideration 
necessary to the development of a reasoned 
and harmonious body of decisional law. [Id.] 

Conference participants believe that many of 
the problems identified by the National Advisory 
Commission are present in the Iowa review 
process. In particular, conferees observe that the 
Iowa Supreme Court has a large backlog of cases. 

The goal of this chapter is to promote efficient 
review of Iowa trial court proceedings while 
preserving the interests of the debndant and 
society in justice and in the ongoing development 
of legal doctrine. The standards contained in this 
chapter are designed to accommodate the Iowa 
Court of Appeal's role in the Iowa appellate 
process and apply to that court as well as the Iowa 
Supreme Court. (See Standard 6.2.) 

Standards 6.1 and 6.3 reflect the position 
of the American Bar Association. (See ABA, 
Criminal Appeals, Standards 1.1, 1.3 (Approved 
Draft, 1970).) These standards affirm the right 
of defendants convicted in Iowa trial courts to 
at least one level of appellate review of their 
convictions and sentences. (See ABA, supra, 
1.) The standards direct that appellate review 
be provided only in cases where the defense 
takes the initiative to seek it. (Id.) 



Standard 6.3 recommends that the scope of 
appellate review of Iowa trial court proceedings be 
extended to the legal ity and appropriateness of 
sentence. The National Advisory Commission 
makes the following arguments in support of 
sentence review: 

Providing for sentence review serves 
several purposes. It prevents distortion in 
legal doctrine unrelated to sentences. In 
many appeals the defendant's real dissatis
faction is with his sentence, but since the 
sentence is unreviewable he is compelled to 
direct arguments at the conviction even when 
there are in fact no substantial defects in the 
conviction. An appellate court convinced 
that there is a gross disparity or injustice in a 
sentence is driven to distort the law to find 
error in the conviction so that the sentence 
can be set aside. 

Moreover, and perhaps more importantly, 
sentence review protects against undesirable 
disparities. With many different courts in a 
system imposing sentences, sUbstantial 
disparities inevitably occur. Rehabi!:tation and 
respect for the administration of justice are 
seriously impaired when prisoners of similar 
types convicted of similar offenses in similar 
circumstances receive prison terms of unduly 
varying lengths. Evenhanded justice requires 
some degree of consistency in sentencing. 
Review also provides a means, otherwise non
existent, of developing statewide sentencing 
that will provide meaningiiul guidelines to the 
sen'~encing courts and introduce more ra
tionality into sentencing. (NAC, Courts, 117 
(1973).) 

Similarly, conference participants conclude 
that many post-conviction relief proceedings are 
initiated by individuals who feel that they have not 
received equal treatment under Iowa's indeter
minant sentencing and parole provisions. Confer
ees believe that appellate review of a sentencing 
process in which the trial judge has discretion to 
impose specific sentences, such as the process 
recommended in Chapter 5, will promote sen
tencing uniformity and, ultimately, reduce post
conviction writs. 

The standard endorses the premise that 
" ... ordinarily no appeal should be allowed until 
there has been a final judgment in the trial 
court...." (ABA, supra, 32.) Conference participants 
conclude, however, that there are situations in 
which the value of immediate appeal outweighs 
the factors that underlie the general principle. (Id.) 
For example, when the trial court denies a pretrial 
motion, such as a motion to suppress evidence, 
the defendant is required to proceed to trial for the 
purpose of preserving error in the denial of the 
motion. Such a requirement results in needless 
trials when the only issue in the case is whether 
the evidence is admissible. To avoid such trials 
and conserve trial court resources, conference 
participants recommend that interlocutory appeals 

be premitted in the discretion of the reviewing 
court. 

The American Bar Association recommends 
'!.. ••• a broader right of appeal by the prosecution 
than is found in most states." (ABA, supra, 2.) 

-- Standard 6.4 adopts this recommendatiOn ana 
grants Iowa prosecutors the right to appeal from 
judgments dismissing an indictment on substan
tive grounds and from pretrial orders that 
terminate the prosecution. In addition, the 
standard permits discretionary interlocutory ap
peals from pretrial orders that impede prosecu
tion. 

Standard 6.5 recommends that Iowa create a 
State public defender office for criminal appeals. 
Conferees conclude that such an office not only 
will promote finality in criminal proceedings but 
also will expedite the processing of criminal 
appeals. Conferees also believe that such an 
office will insure that indigent defendants are 
provided competent appellate counsel when trial 
attorneys wish to withdraw. The standard does 
not require that the State public defender office 
provide all indigent appellate services. Standard 
6.5 also sets forth the duties of trial counsel in 
regard to appeal. These 'duties are designed to 
insure that the defendant receives continuous 
legal assistance while deciding whether to appeal 
his/her case. Similarly, the standard seeks to 
insure that appellants have the benefit ot com
petent legal representation during all stages 
of criminal appeal. 

Standard 6.6 suggests that the appealing party 
be required to file the notice of appeal within 10 
days of the judgment of the trial court. Conferees 
believe that such a requirement will expedite the 
appellate process. The standard contemolates 
that the time limit will be tolled by filing the 
notice of appeal with the clerk of district court. 
The standard also emohasizes the importance of 
the district court's role in informinq the defendant 
of his/her right to appeal. (See IOWA CODE, Court 
Rule 15.1 (1975).) 
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Standard 6.7 relates only to pre-appeal screen
ing - that is, screening prior to the filing of the 
notice of appeal. Conferees conclude that this 
type of screening is inconsistent with the right to 
appeal defined in Standard 6.3. Therefore, 
Standard 6.7 stresses that the Iowa appellate 
process should not include pre-appeal screening 
devices or sanctions against those who pursue 
frivolous appeals. 

Although conference participants conclude that 

pre-appeal screening is inappropriate, they do 
believe that the reviewina court should utilize 
procedures ~esigned to expedite the appellate 
process and add finality to criminal proceedings. 
(See Standard 6.8.) Standard 6.9 recommends that 
the reviewing court have a professional staff to 
perform several essential functions. The first 
function is monitoring. 



The staff should affirmatively monitor 
each case from the moment the initial step is 
taken by the defendant to seek review of his 
conviction or sentence. This is a departure 
from traditional appellate practice where the 
progress of an appeal is left entirely to the 
adversary process. 

Failure to comply with the court's rules as 
to the times within which various steps must 
be taken has IJden checked only if the 
opponent has cared to make an issue of the 
matter. The result is that in many appellate 
courts the average time for taking the various 
steps substantially exceeds the time allowed 
by the rules. This is a major factor in 
delaying review. To overcome this problem 
the staff should be responsible for seeing 
that the case moves along, even though the 
parties might be willing to let it lag, if left to 
their own devices. The staff, or clerical 
personnel under staff direction, should deal 
directly by telephone with the persons 
involved - lawyers, clerks, trial judges, or 
reporters. The reviewing court should back 
up its staff's actions by providing for 
sanctions for failure to comply with rules or 
to cooperate with the staff. (NAC,Courts, 120 
(1973). ) 

The second function that the reviewing court's 
staff should perform is shaping the record. 

The staff should oversee the preparation 
and shaping of the papers to be put before 
the judges to insure that, on the one hand, 
the judges have all the information essential 
to a meaningful decision of the issues and 
that, on the other hand, the judges are not 
burdened with an unnecessary volume 
of material. While the lawyers for the parties 
should make the initial determination as to 
what data go before the reviewing court, the 
staff also should exercise an affirmative role, 
both in insuring completeness and in 
protecting the court from needless informa
tion. (Id.) 

Identification of issues is another function the 
staff should perform. 

The staff should take affirmative steps to 
identify aI/ potential issues in the case, even 
though they were not asserted by the 
defendant and are not apparent on the face of 
the record. Performing this function effec
tively is essential if further review is to be 
limited. As to alleged constitutional defects 
in proceedings leading up to conviction and 
sentence, there is a widely accepted notion 
that the defendant at some pOint should be 
provided an opportunity for a hearing. 
Failure to provide that opportunity in the 
regular course of trial and appeal has been 
one of the causes of growth in postconvic
tion litigation. This standard contemplates 
that once review is sought, the reviewing 
court, through its staff, will probe the entire 
case to spot any arguable issues that may be 
beneath the surface. (Id.) 
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The final staff function is screening. 
A screening function should pervade the 

staff worle Every case coming to the 
reviewing court would be reViewed by the 
staff before being seen by any judge. One 
purpose is to insure completeness in all the 
parers, as described above in the description 
of the process of shaping the record. 
Another purpose is to recommend further 
steps. For example, if there is an Issue on 
which a decision by the trial judge is ap· 
propriate, ... the staff cou Id frame a recom· 
mended order to that effect for the reviewing 
court's action. If written briefs or oral 
argument (or both) appear desirable, the staff 
could make that recommendation to the 
judges with a suggested limitation as to the 
issues to be treated. 

Another purpose is to identify cases where 
there are no issues of substance; for ex
ample, a recommended per curiam affir
mance could be prepared. In all these 
matters, if any judge disagrees with the staff' 
recommendation, additional procedures or 
steps can be directed. But if the staff is 
competent and aware of the general views of 
the reviewing court, there should be a high 
degree of harmony between staff recommen
dations and judicial views. (NAC, Courts, 
121 (1973).) 

Conferees also recommend that the Iowa 
Supreme Court and the Iowa Court of Appeals 
adopt flexible review procedures that promote 
fairness, expedition, and finality. Standard 6.10 
incorporates several .of the flexible reviewing 
procedures recommended by the National Advi· 
sory Commission on Criminal Justice Standards 
and Goals. The Commission argues that the 
reviewing court should utilize procedures whereby 
certain issues can be referred to the trial court: 

Even though the defendant will present to 
the reviewing court all grounds of attack on 
the trial proceeding, sound functional and 
institutional reasons may dictate that the 
trial judge's ruling be obtained initially on 
certain issues. These issues are likely to be 
those calling for an assessment of the 
impact of an alleged irregularity in the trial 
result that could best be made by a judge at 
the scene, or those calling for the exercise of 
discretion of the kind traditionally accorded 
a trial judge. This standard provides that if 
the reviewing court deems an issue to be of 
this type it can refer the isslIe to the trial 
ludge. (NAC. Courts, 123 (1973).) 

Standard 6.10 encourages the reviewing court 
to adopt procedures that provide for intern;;: 
flexibility: 

To achieve maximum expedition of review 
without sacrificing fairness to the defendant, 
it is necessary for the re' iew process to be 
free of fixed rules pret><..iibing a uniform 
treatment for all cases. The assistance of a 
professional staff makes it easier for a 



reviewing court to tailor procedures to fit the 
cases. A defendant has no right to any 
particular review procedure, so long as he is 
given a full consideration and is not treated 
in an arbitrarily different fashion from other 
litigants in the same posture. A defendant, 
for example, has no right to present his 
contentions in writing Instead of orally, or 
vice versa. His right extends only to 
submitting his contentions and the support
ing information by some reasonable means 
to the reviewing court. (NAC, Courts, 124 
(1973).) 

The standard provides for authority in the 
reviewing court to increase as well as reduce the 
sentence. This authority permits the reviewing 
court to correct improperly harsh sentences and 
to protect society from unjustified leniency or 
other inappropriateness in the sentencing pro
cess. The standard does not grant the prosecution 
the right to seek review of sentences; however, 
when the defendant himself/herself raises the 
matter of appropriateness of sentence, the 
standard permits the reviewing court to review the 
sentence both for harshness and leniency. (Id.) 

SubparaQraph 4 of Standard 6.10 reflects the 
National Advisory Commission's provision. The 
Commission sets forth the following reasons tor 
the broad authority outlined in the standard. 

An American appellate court normally is 
given the authority to overturn a conviction 
only If there is legal error in the record or if 
the evidence is insuttlclent to support a 
finding of guilty. Under this practice the 
court has no power to set aside the 
conviction or remand the case for a new trial 
simply to prevent a miscarriage of justice. 
The consequence is that in a case where the 
court is convinced that the conviction works 
an injustice it is driven artificially to find 
some legal error on which a reversal can 
respectably be based, even if this necessi
tates a distortion of legal doctrine. The more 
straightforward approach embodied in this 
standard gives to the court the power to deal 
with the conviction directly in terms of 
injustice. 

Th\.. English Court of Appeal, Criminal 
Division, has had statutory authority of this 
sort since 1966. That court is empowered to 
quash a guilty verdict if the court considers 
"that under all circumstances of the case it is 
unsafe or unsatisfactory. tt The power has 
been exercised sparingly. But its availability 
is a salutary protection for the innocent and 
a valuable device for use in the occasional 
case where there is evidence enough to 
support the verdict and no legal error, yet the 
circumstances convince the appellate judges 
that conviction is inconsistent with justice. 
Under this standard, the reviewing court could 
either quash the conviction and enter final 
judgment for defendant or set aside the 
conviction and remand for a new trial. 
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This subparagraph also calls for reviewinQ 
courts to have the authority to affirm despite 
the existence of error if permitting the 
conviction to stand would not constitute a 
miscarriage of justice. Many appellate courts 
have this authority no'v in the form of a 
harmless error rule that permits the court to 
characterize an error as harmless and thus 
not requiring reversal of the conviction. But 
the Commission believes that this power 
should be used more often to affirm a 
conviction where errors in the trial cannot 
reasonably be regarded as having had any 
significant impact upon any of the defen
dant's rights. More widespread use of this 
power would counterbalance use of the 
power to reverse a conviction upon the basis 
that the conviction shoUld not stand. (Id.) 

Conferees believe that continuing efforts 
should be directed at expediting and improving 
the preparation of records for appeals. For 
example, conferees endorse the Iowa Supreme 
Court's abandonment of the traditional require
ment of printed record as an appropriate method 
of improving the appellate process. Standard 6.11 
relates to the record on appeal and directs that 
priority be given at the district court level to the 
production of trial transcripts for cases on appeal. 
To further expedite the appellate process and 
reduce judicial workload, Standard 6.12 recom
mends procedures for informing the appellant and 
appellee of the reviewing court's decision and for 
limiting the publication of opinions. Conference 
participants emphasize the importance of inform
ing the litigants of the decision and the reasons 
therefor. 

The purpose of Standard 6.13 is to promote 
finality in criminal proceedings. The standard 
suggests that, after the Iowa appellate process 
has affirmed a trial court conviction and sentence, 
or after the expiration of a fair opportunity to seek 
rev~ew, the decision should generally be final and 
not subject to further review. (See NAC. Courts. 
Standard 6.5 (1973).) To deal with questions that 
have not been finally adjudicated in the proceed-
ings leading to conviction and sentence, the 
chapter recommends a system of post-conviction 
relief. This system is based upon the recommen
dations of the American Bar Association. The 
ABA states that" ... it is preferrable in the pursuit 
Of justice, and administratively most efficient, to 
develop a system that will treat post-conviction 
applications on their underlying merits rather than 
to create an elaborate overlay of procedural rules 
to attempt to dispose of them." (ABA, Post-Con
viction Remedies, 3 (Approved Draft, 1968).) In 
pursuit of that purpose, the ABA recommends 
that: 

(1) There should be a single, unitary post
conviction remedy so that applicants and 
courts need not be concerned with whether 
the proper form of relief has been 
sought. (See Standard 6.14.) 



(2) Tho scopo of tho romody should bo broad 
ellou~lh to encompass all grounds for at
lacl<ing the validity of a co;wiction or sen
tence in a criminal case, including vio
lation of the United States Constitution 
or State constitution, lack of jurisdiction 
over the person or subject matter, unlaw
ful sentence, new evidence of material 
facts or new developments in legal stan
dards applicable to prior convictions. (See 
Standard 6.18.) 

(3) To prevent applicants from taking undue ad
vantage of the unrestricted remedy af
forded, pervading the standards should 
be the sanction for abuse of process, 
whereby a court may refuse to entertain 
an application on its merits. Thus, a de
fendant who deliberately and inexcusably 
fails to raise a known defense during 
the prosecution proceedings may be pre
cluded from dOing so at the post-convic
tion stage. (See Standard 6.19.) 

COMPARATIVE ANALYSIS REFERENCE 
NAC Courts 6.1-0.9. 
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Chapter Seven 

The Prosecution Function 

Goal: To promote ihe development of 
professional prosecutors' oWces ihat wBii 
have the personnel, resources, and direc
tion to perform their duties effecUvely. 
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STANDARD 7.1 
Professional Standards for the Chief 
Prosecuting Officer 

Wherever feasible, the chief prosecutor and " 
his/her staff should devote full-time to the 
performance of the duties of his/her office. The 
full-time prosecutor should be authorized to serve 
a minimum term of four years at an annual salary 
equal to that of the district court judge. In order to 
meet these standards, the jurisdiction of the 
prosecutor's office should be designed so that 
population, caseload and other relevant factors 
warrant at least one full-time prosecutor. 

Prosecutors and their staffs should be selected 
on the basis of professional competence without 
regard to partisan political influence. 

STANDARD 7.2 
Professional Standards for Assistant 
Prosecutors 

The prosecutor should undertak& programs, 
such as legal internships for law students, 
designed to attract able lawyers to careers in 
prosecution. 

The starting salaries for assistant prosecutors 
should be no less than those paid by private law 
firms in the jurisdiction, and the prosecutor 
should have the authority to increase periodically 
the salaries for assistant prosecutors to a level 
that will encourage the retention of able and 
experienced prosecutors, subject to approval of 
the legislature, city or county council as 
appropriate. For the first 5 years of service, 
salaries of assistant prosecutors should be 
comparable to those of attorneys in local private 
law firms. 

The caseload of each assistant prosecutor 
should be limited to permit the proper preparation 
of cases at every level of the criminal proceedings. 
Assistant prosecutors should be assigned cases 
sufficiently in advance of the court date in order to 
enable them to interview every prosecution 
witness, and to conduct supplemental investiga
tions when necessary. 
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COMMENTARY 

The goal of "The Prosecution Function" is the 
development of professional prosecutors' offices 
that will have the personnel, resources, and 
direction to perform tlleir duties effectively. "The 
prosecutor occupies a critical place in tile criminal 
justice system. It is the prosecutor who must 
focus the power of the State on those who defy its 
prohibitions. He must argue to the bench and jury 
that the sanctions of the law need to be applied. 
He must meet the highest standard of proof 
because the right of freedom hangs In the 
balance." (NAC, Courts, 22"7 (1973).) It is essenbal 
to the effective administration of justice that the 
prosecutorial system be designed to insure 
competent and professional performance of these 
duties. Standards 7.1 and 7.2 recommend such a 
system for Iowa. 

There are essentially two distinct types of 
prosecutorial systems: the full-time system, 
where the prosecutor and his / her assistants 
devote their full efforts to their roles as 
prosecuting attorneys; and the part-time system, 
where the prosecutor and his/her staff serve the 
prosecutor's office on a part-time basis and 
maintain private law practices. (See, e.g., NAC, 
Courts, 229 (1973).) 

Iowa's present prosecutorial system empha
sizes the part·time, locally functioninQ prosecu· 
tor. In Iowa, each county elects a county attorney 
for a four·year term. (IOWA CODE § 39.17 (1975).) 
The county attorney is responsible tor prosecu
ting violations of State law in his/her county and 
for advising and representing the county in civil 
matters. (IOWA CODE ~ 336.2 (1975).) Iowa law does 
not require that the county attorney devote 
his/her full efforts to official duties. Therefore, 
the county attorney may maintain a private law 
practice in addition to performing his/her official 
duties. Because criminal caseloads in most Iowa 
counties are not sufficient to warrant full-time 
prosecution, the majority of Iowa's county 
attorneys are part-time officials who maintain 
private law practices to supplement relatively low 
salaries. (See Contemporary Studies Project, Per· 
spectives On The Administration Of Criminal 
Justice In Iowa, 57 Iowa L. Rev. 598, 616 (1972).) 
Although the county attorney is subject to the 
ultimate supervision of the Attorney General, 
he/ she is essentially autonomous in his/ her 
jurisdiction. (See IOWA CODE § 13.2 (1975).) Thus, 
the county attorney independently makes the 
critical decisions that affect the prosecution of 
criminal cases in his/her county. The county 
attorney may request assistance from the Attor
ney General. (Id.) 

The primary advantage to such a system is that 
the jurisdiction served by an individual prosecutor 
is relatively small. The American Bar Association 
notes that " ... division of prosecutorial responsi· 



bility on this basis serves to emphasize the need 
for th~ prosecutor to be rosponf-live to local 
conditions. (ABA, The Prosecution Function, 51 
(Approved Draft, 1971 ).) Tho ABA concludes thnt 
the prosecutor's " ... familiarity with the communi
ty aids him in gathering evidenco, in allocating his 
resources to the various activitios of his office, 
and in appraising the disposition appropriate to 
particular offenses and offenders." (Id.) 

The emphasis on local prosecution, however, 
subjects the part-time prosecutorial system to 
criticism. One objection is directed at the small 
jurisdictions served by part-time prosecutors. The 
Amerir.an Bar Association states that small-size 
prosecution offices " ... cannot provide the investi
gative resources, the accumulated skill and 
experience and the variety of personnel desirable 
for the optimum functioning of an efficient 
prosecution office. Neither can they provide 
opportunities for developing a range of special 
skills and internal checks and balances within the 
office." (ABA The Prosecution Function, 52 
(Approved Draft, 1971). See also NAC, Courts, 
229 (1973).) 

Other objections relate to the part-time prose
cutor's private law practice. Permitting the pro· 
secutor to maintain a private practice creates 
potential conflicts of interest. liThe attorneys he 
deals with as a public officer are the same ones 
with whom he is expected to maintain a less 
formal and more accommodating relationship as 
counsel to private clients. Similar problems may 
arise in the prosecutor's dealings with his private 
clients whose activities may come to his official 
attention." {ABA, The Prosecution Function, 60 
(Approved Draft, (1971 ).) In addition, private law 
practice may diminish the amount of time and 
energy that the prosecutor devotes to the 
prosecution function. "Since his salary is a fixed 
amount, and his total earnings depend on what he 
can derive from his private practice, there is a 
continuing temptation to give priority to private 
clients." (Id.) 

Ultimately, the part-time prosecutor's position 
may be viewed only as a "stepping stone" to 
private law practice. Conference participants 
conclude that the turnover rate for the county 
attorney position is high because many county 
attorneys and assistants enter private practice 
after a brief period in office. Participants feel that 
this factor helps to explain the relatively limited 
amount of prosecutorial experience within the 
Iowa system. 

The full-time prosecutorial system is offered by 
many authorities as the solution to many of the 
criticisms directed at the part-time system. (See, 
e.g., ABA, The Prosecution Function, Standard 
2.3 (b) (Approved Draft, 1971); NAC, Courts, 
Standard 12.1 (1973).) These authorities take the 
position that the demands and complexities of the 
prosecution function require that prosecutors and 
their staffs devote their full efforts to their roles as 
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prosecuting attorneys. (See, e.g., NAC, Courts, 
229 (1973).) Conference participants gerwmlly 
ondorse this position. Spncifically, participantB 
bolieve that lowa'1j prosecutorial systElrn can 
benefit from tho adoption of full-time proSO(;utiofl 
concepts. Howevor, participants fool that nutnnr
ous legal and practical considerations must be 
evaluated to determine the most feasible method 
of providing competent and professional prose
cution services in Iowa. Thus, conference par· 
ticipants conclude that it is premature to recom· 
mend statewide implementation of a specific type 
of full·time prosecutorial system. 

Standard 7.1 reflects these concerns. The 
purpose of the standard is to promote the 
development of the most effective and efficient 
prosecutor/al system feasible in Iowa. The 
s~andard recognizes that such a system must be 
compatible witll the conditions and needs of the 
State. Therefore, while the standard suggests 
full·time prosecution as a means of improving tile 
prosecution function in Iowa. it does not dic~ate 
immediate Implementation of a particular type of 
full-time system, such as a district attorney 
format. Rather, the standard takes a flexible 
approach. It recommends that the feasibility of 
adopting full-time prosecution in Iowa be evalu
ated, and that appropriate elements of full-time 
prosecution be incorporated into the Iowa system 
when to do so will improve effectiveness and 
efficiency. 

The standard does not desiQnate a particular 
entity to evaluate the feasibility of adopting 
full-time prosecution. Again, the standard is 
flexible. Thus, local jurisdictions may evaluate 
full-time prosecution in terms of local needs and 
conditions and may implement a full·time system 
wherever feasible, or a State-level entity, such as 
the Iowa Legislature, may evaluate feasibility on a 
statewide basis and initiate statewide implemen
tation of a full·tlme prosecutorial system. 

Numerous factors must be considered in such a 
feasibility study. Conference participants recom
mend that part-time prosecution be compared 
with full-time systems in terms of results, tenure, 
and cost-effectiveness. In addition, partiCipants 
suggest that the effects of eliminating private law 
practice be analyzed. Participants observe that 
the elimination of private practice may diminish 
the attractiveness of the prosecutor's office and, 
ultimately, may affect turnover rates. Conferees 
also recommend that the actual effect of private 
law practice on the performance of the prose
cution function be evaluated. Participants note 
that, in Iowa, private practice has not been shown 
to conflict with the performance of prosecutorial 
duties. Finally, conference participants feel that 
recent changes in Iowa's present prosecutorial 
system, such as four-year county attorney terms, 
should be analyzed to determine their impact on 
Iowa's system. 

Standard 7.1 directs that, wherever it has been 
determined the full-time prosecution is feasible, 



the jurisdiction of the prosecutor's office be 
st.ructured so as to justify at least one full-time 
prosecutor. Thus, if fea~libility has been de
termined at the local level, tile standard may 
require that county jurisdictions be combined 
to support a full-time prosecutor. An example 
of such a system is found in JudiCial District 
1 b, where two full·time prosecutors supplement 
the services of six county attorneys. If feasi
bility has been determined at the State level, 
the standard may suggest a complete reorganiza
tion of Iowa's present prosecutorial system. For 
example, evaluation of the entire State may 
Indicate that a district attorney system is the 
most effective and efficient method of providing 
prosecution services in Iowa. The standard would 
then require that a district attorney system re
place the existing county attorney system. 

Standard 7.1 does not recommend a precise 
manner of selecting the prosecutor and his/ her 
staff. However, the standard does direct tnat the 
selection process be insulated from partisan 
political influence. "An effort should be made to 
reach an understanding that the position of public 
prosecutor should not be subject to the pressures 
and dlemands of partisan politics but that 
nomln,atlons are to be based on merit, .... " (ABA, 
The Plrosecution Function, 61 (Approved Draft, 
(1971).) The standard does not preclude election 
of prosecutors. "Although there Is some evidence 
that e~ected prosecutors will be too sensitive to 
views that are popular but not enlightened and 
that direct election brings an unnecessary amount 
of partisanship to the office, there are substantial 
gains derived from the election process. Popular 
election makes the prosecutor responsive to the 
community and gives him a desirable measure of 
independence from other officials." (NAC, Courts, 
230 (1973).) Regardless of the selection method 
chosen, the chief prosecutor and his/her staff 
should b(~ selected on the basis of fitness 
for office. 

Conference participants believe that the devel
opment (jf a professional prosecutorial system in 
Iowa requires that the chief prosecutor and 
his/her assistants be career-oriented personnel. 
A purpose of Standards 7.1 and 7.2 is to attract 
qualifif~d attorneys to careers in prosecution. One 
metholj of attracting qualified attorneys is to 
provide adequate salaries for the chief prosecutor 
and assistant prosecutor positions. Because the 
chief prosecutor is not permitted to practice law 
on a private basis, his/her salary must be 
sufficient to encourage him/her to remain in 
office. Standard 7.1 recommends that the salary 
be equal to that of a district court judge. 
Participants feel that such a salary reflects the 
dignity, responsibility, and importance that 
should be attached to the chief prosecutor's 
pOSition. Similarly, " ... if highly qualified and 
competent personnel are to be attracted to careers 
in the administration of criminal justice, assistant 
prosecutors should be compensated at a level 
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comparable to that received by their counterparts 
in private practice. Within the budget allocation, 
the prosecutor should be free to establIsh salary 
schedules based on his evaluation of the quality 
and experience of his staff." (NAC, Courts, 233 
(1973).) 

To minimilH turnover rates for tho chiof 
prosecutor's position, the term of office must bo 
of sufficient length. Standard 7.1 directs that 
full-time prosecutors be authorized to serve a 
minimum term of four years. Conference 
participants express the concern that the elimi~ 
nation of private practice and its long-term 
security may dissuade qualified attorneys from 
seeking the prosecutor's position. To minimize 
the possibility of this occurring, participants 
recommend that full-time prosecutors be given 
relatively long tenure. Also, a minimum tour year 
term" ... is necessary in order to allow the chief 
prosecuting officer time to master the office and 
to develop long-range programs for the improve
ment of the administration of justice." (NAC, 
Courts, 229 (1973).) 

COMPARATIVE ANALYSIS REFERENCE 
NAC Courts 12.1, 12.2. 

STANDARD 7.3 
Supporting Staff and Facilities 

The office of the prosecutor should have a 
supporting staff comparable to that of similar-size 
private law firms. Prosecutors whose offices 
serve metropolitan jurisdictions should appoint 
an office manager with the responsibiiity for 
program planning and budget management, 
procurement of equipment and supplies, and 
selection and supervision of nonlegal personnel. 
Paraprofessionals should be utilized for law-re
lated tasks that do not require prosecutorial 
experience and training. There should be 
adequate secretarial help for all staff attorneys. 
Special efforts should be made to recruit 
members of the supporting staff from all 
segments of the community served by the office. 

The office of the prosecutor should have 
physical facilities comparable to those of sim
ilar-size private law firms. There should be at 
least one c()nference room and a public waiting 
area separate from the offices of the staff. 

Tt-e prosecutor and his/her staff should have 
immediate access to a library su1ficiently exten
sive to rulfill the research needs of the office. 
Staff attorneys should be supplied with personal 
copies of books, such as the State criminal code, 
needed for their day-to-day duties. 



The basic library available to a prosecutor's 
office should include the following: the an· 
notated laws of the State. the State code of 
criminal procedure, the municipal code, the 
United States code annotated, the State appellate 
reports, the U.S. Supreme Court reports, Federal 
courts of appeals and district court reports, 
citators covering all reports and statutes in the 
library, digests for State and Federal cases, a 
legal reference work digesting State law, a legal 
reference work digesting law in general, a form 
book of approved jury charges, legal treatises on 
evidence and criminal law, criminal and U.S. 
SupremrJ Court case reporters published weekly, 
looseleaf services related to criminal law, and, if 
available, an index to the State appellate brief 
bank. 

STANDARD 7.4 
Statewide Organization of Prosecutors 

There should be a State-level entity that makes 
available to local prosecutors who request them 
the following: 

1. Assistance in the development of innovative 
prosecution programs; 

2. Supportive services, such as laboratory 
assisiance; special c()unsel, investigators, 
accountants, and other experts i data-gath
ering services; appella~e research services; 
and office management assistance. 

This enmy should provide for several meetings 
each year, at which prosecutors from ihroughou~ 
the Staie can engage in continuing education and 
exchange with other prosecutors. In adminis
iering its program, the entity should try to 
eliminate undesirable discrepancies in lawen
forcement policies. 

An independent State agency should be created 
to perform or coordinate these functions. The 
agency and its program should be funded by the 
State through the executive budget. It should 
have officers and a governing board elected by the 
membership; the Attorney General of the State 
should be an ex oWcio member of the governing 
board. A full-time executive director should be 
provided to administer the agency and its 
program. 
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COMMENTARY 

Effective operation of the prosecutor's office 
roquires that the prosecutor and tlis/ hOI nnsis 
tants make efficiont lIsn of thoir lenal skills apr! 
abilities. The prosocutor and his/hOI assistant:; 
cannot do so if they must devote an uflnocossarily 
large portion of their time to clerical and nonlegal 
tasks. (See ABA, The Prosecution Function, 64 
(Approved Draft, 1971); (NAC, Courts, 234 (1973).) 
Therefore, Standard 7.3 directs that the prose
cutor's office be provided adequate supporting 
staff to perform the nonlegal duties of the office. 

It is also essential to the effective operation of 
the prosecutor's office that the prosecutor and 
his/ her assistants have adequate phy::;ical facili
ties. The National Advisory Commission on 
Criminal Justice Standards and Goals states that 
because " ... the prosecutor Is one of the most 
important officials in the criminal justice system, 
the office of the prosecutor should have physical 
facilities In keeping with the dignity and 
responsibility of the position. Prosecutors and 
their staffs must have privacy to prepare their 
cases and to discuss the problems of their offices 
without outside interruption. Moreover, prose
cutors and their assistants must deal with highly 
personal and confidential problems broug.!'t to 
them by the police and citizens. Frank discuflsions 
are possilJle only in privacy. The office atmosJ.Jhere 
should be one where the police and the public 
are assured that assistant prosecutors are giving 
them their undivided attention. Furthermore, if 
members of the public observe a physical en· 
vironment that is not consistent with profession· 
alism and the dignity of the office of prosecutor, 
then respect for law enforcement is bound to be 
lessened." (NAC, Courts, 235 (1973).) To insure that 
the prosecutor's office has adequate facilities, the 
standard recommends that the physical facilities 
of s'jmYlar-size private law firms be used as a guide. 

A complete library is an essential component 
of the prosecutor's office. The prosecutor and 
his/her staff cannot competently perform the 
prosecution function without the necessary tools 
to research and prepare cases. Therefore, Stan· 
dard 7.3 recommends that the prosecutor and 
his/her staff have immediate access to a law 
library. The standard lists the volumes that should 
be contained in the library. While all of these 
materials are not currently available in Iowa, 
the standard contemplates that they should 
be included in the library if and when thf'lY 
become available. Conference participants recog· 
nize that equipping a library with all the volumes 
suggested in the standard will require a rela
tively large initial investment. Conferees feel, 
however, that these materials are essential to 
effective prosecution and are an appropriate 
long·range objective. Participants note that, to 



limit expenses, the standard requires only that 
these volumes be available to the prosecutor's 
office, thereby permitting the development of 
centralized library services rather than individual
ized prosecutor's libraries. 

The purpose of Standard 7.4 is to insure that the 
wide range of supporting services essential to 
effective prosecution are available to all Iowa 
prosecutors. The availability of these services to 
Iowa prosecutors depends In great part upon the 
method used to deliver these services. For 
example, many of the services listed in the 
standard are currently being performed in Iowa; 
however, there is no single entity responsible for 
coordinating the provision of the services to Iowa 
prosecutors. Consequently, many prosecutors 
either are not aware of the wide range of services 
available or do not I<now how to secure these 
services. Conference participants believe that 
this situation can be remedied if responsibilit~' for 
coordinating the provision of support services Is 
placed In a single State entity, such as the 
Prosecuting Attorneys Training Coordinator Coun
cil. (See Iowa Acts 1375 (66 G.A. Ch. 71.) The 
standard contemplates that this entity will be 
responsible for disseminating information about 
the support services available to prosecutors, for 
coordinating provision of the services upon 
request, and for conducting a series of education
al meetings. 

COMPARATIVE ANALYSIS REFERENCE 
NAC Courts 12.3, 12..4. 

STANDARD 7.5 
Education of Professional Personnel 

Education programs should be utilized to 
assure that prosecutors and their assistants have 
the highest possible professional competence •. 
All newly appointed or elected prosecutors should ' 
attend prosecutors' training courses prior to i 

taking office, and in-house training programs for 
new assistant prosecutors should be avaUable in 
all metropolitan prosecution offices. All prose-' , 
cutors and assistants should attend a formal 
prosecutors' training course each year, in addition 
to the regular in-house training. 
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COMMENTARY 

Iowa prosecutors and their assistants must 
possess the spocialized sl<ills necessary to meet 
tne demands of tl-Je prosecution function. A logal 
degree and admission to the bar do not insure ttlat 
the prosecutor has developed these specialized 
sl<ills. The National Advisory Commission on 
Criminal Justice Standards and Goals states that 
"[w]hile performance of the prosecution function 
requires the same high degree ot skill and 
knowledge as other specialized areas of ttle law, 
'the legal training of a prosecutor is generally 
limited to his legal education and whatever 
courtroom experience ;le has had. While this may 
meet the need for the court and trial aspects of the 
job, It does not necessarily prepare the man for 
his administrative and law enforcement func
tions.' (President's Commission 0'1 Law Enforce
ment and the Administration of Justice, The 
Challenge of Crime in a Free Society, 148 (1967).)" 
(NAC, Courts, 239 (1973).) 

Standard 7.5 directs that Iowa prosecutors and 
their assistants be required to attend specialized 
education programs designed to develop their 
prosecutorial skills. Prior to taking office, newly 
appointed or elected prosecutors shou Id partici
pate in programs that teach the techniques of 
office management, court administration and the 
administration of criminal justice. (ld.) New 
assistant prosecutors should receille training in 
substantive and procedural law, ethics, and 
etiquette and manners in the courtroom and in 
relations with the court and opposing counsel. 
(See ABA,. The Prosecution Function, 66 (Ap
proved Draft, 1971 ).) In addition, new personnel 
should be familiarized with office structure, 
procedures and policies, the local court system, 
and the operation of police agencies. (Id.) 
In-service training programs should also be 
developed. These programs should be designed to 
" ... impart to prosecuting attorneys a deeper 
understanding of the criminal justice system and 
the needs it is designed to serve." (NAC, Courts, 
240 (1973).) The in-service programs should be 
conducted both as in-house training sessions and 
as formal training programs similar to those 
currently conducted by the ProsE~cuting Attorneys 
Training Coordinator Council. The State-level 
entity described in Standard 7.4 should be 
responsible for establishing and coordinating the 
formal training programs. 

COMPARATIVE ANALYSIS REFERENCE 
NAC Courts 12.5. 



---------------------.----------------------------.---------------------

STANDARD 7.6 
Filing Procedures and Statistical S~'stems 

The prosecutor's office s'hould have a file 
control sl'''ltem c:apable of locating any case file In 
not more than 30 minutes after demand, and a 
statistical system, l"lither automated or manual, 
sufficient to perm~t the prosecutor to evaluate and 
monitor the performance of his/her' office. 

COMMENTARY 

Standard 7.6 addresses the development of 
filing procedures and otatisticai systems for the 
prosecutor's office. A well-designed file control 
system is necessary to effectively manage the 
complex operation of the prosecutor's office. As 
stated by the National Advisory Commission, 
"[t]he case file is the only record the prosecutor 
has for the litigation of criminal cases. The 
misplacing of files can result in the continuance 
or outright dismissal of serious criminal charges 
because the prosecutor is not prepared. Thus} 
prosecutors and th€lir staffs must take special 
precautions to preserve the accuracy, complete
ness, and accessibility of all case files." (NAC, 
Courts, 241 (1973).) Ourrently, there is no 
requirement in Iowa that the prosecutor maintain 
any type of file control system. The standard 
requires all Iowa prosecutors to develop a system 
capable of locating any case file in not more than 
30 minutes after demand. 

Standard 7.6 also requires aI/ prosecutors to 
establish statistical systems. The purpose of the 

_ statistical system is to enable the prosecutor to 
evaluate and monitor the performance of his/her 
office and the effectiveness of his/ her practices. 
The National Advisory Commission concludes 
that a properly developed statistic-eli system can 
be helpful in the following areas: 

Resources Allocation-assignment of scarce 
manpower in the prosecutor's office to 
criminal cases in a manner that will lead to 
maximum effectiveness of prosecution bas
ed on the importance of the cases and their 
urgency for trial; 

Operational Processing-automatic notifica· 
tion of police officers, lay witnesses, expert 
witnesses, defendants, and defense attor
neys of the date, time, and place of all 
required court appearances, and the auto
matic generatior. of lists of cases scheduled 
for special hearing ... ; 
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Management Control-monitoring of admini· 
strative and scheduling problems in the 
orderly and timely prosecution of criminal 
cases; 

Research and Analysis-the .Jeans to identify 
trends in criminal activity and to assess the 
effectiveness of prosecution policies and tile 
means to perform studies of special issues 
such as plea bargaining; and 

Interagency Coordination-automatic genera.' 
ting of reports to the polme department, the 
court, the bail agency, the chemist, i' I the 
corrections department on the statl and 
disposition of cases to assist in scheduling 
and coordinating actions relating to the court 
system. (Hamilton, Modern Management for 
the Prosecutor, 7 Prosecutor, 437 (1971).) 

In addfiion,··conteren"ce- participants feel fhat 
the statistical information wiil assist the prose
c: . .'tor in as&essing the f!i\ancial, physical, and 
personnel needs of the prosecutor's office. 

COMPARATIVE ANALYSIS REFERENCE 
NAC Courts 12.6. 

STANDARD 7.7 
Development and Review ()f Office 
Policies 

Every chief prosecutor shm!!d develop a 
uniform procedure for handling casas within 
his/her office and a fair and uniform practice 
regarding every defendant and his/her counsel to 
insure that all cases are handled with fairness and 
that each d6iendant and his/her attorney are 
provided equal access to the prosecutor's office 
and function. 

COMMENTARY 

The prosecutor's office exercises a great deal of 
control over the ultimate disposition vf a criminal 
case. For example, the office makes numerous 
discretionary decisions concerning screening, the 
charges to be filed, plea negotiations, and 
sentence recommendations. (NAC, Courts, 243 
(1973),) In addition, the prosecutor's offices 
controls to some extent the amount of inform a-



tion that is available to the accused and his/her 
attorney. Conference participants observe that, 
often, the more experienced defense attorneys 
have better opportunities to affect the decisions 
that are made by the prosecutor and to obtain 
information concerning their cases because they 
are familiar with the internal operai:rm of the 
prosecutor's office. Participants conclude that it 
is essential to the fair administration of justice 
that all defendants and their attorneys have equal 
access to the prosecutor's office. 

To insure equal access, Standard 7.7 recom
mends that the prosecutor's office develop 
uniform procedures for handling cases and 
uniform practices regarding defendants and their 
attorneys. The standard does not require that the 
prosecutor develop substantive policy statements 
that totally restrict the exercise of his/her 
discretion. Conference participElnts feel that such 
a requirement will force the prosecutor to 
predetermine the disposition of criminal cases, 
thereby limiting the flexibility necessary to deal 
With cases on individual factual bases. Rather, 
the standard is directed at insuring that the 
prosecutor and assistant prosecutors follow the 
same procedures when processing cases and 
grant all defendants and attorneys equal access to 
information. The standard contemplates, how
ever, that uniform procedures and practices will 
be consistent with screening, diversion, and plea 
negotiation criteria and procedures. (See Chap
ters 1,2,3.) 

COMPARATIVE ANALYSIS REFERI:NCE 
NAC ")ourts 12.7. 

STANDARD 7.8 
The Prosecutor's Investigative Role 

The pro:;ecutor's primary function should be to 
represent the State in court. He/she should 
cooperate with the police in their investigation of 
crime. Each prosecutor also should have in· 
vestigatorial resources at his/her disposal to 
assist him/her in case preparation, to supplement 
the results of police investigation when police 
lack adequate resources for such investigation, 
and, in 2. limited number of situations, to 
undertake an initial investigation of possible 
violations of the law. 

The prosecutor should retain the power, subject 
to appropriate safeguards, to issue subpoenas 
requiring potential witnesses in criminal cases to 
ap;.>ear for questioning. Such witnesses should 
be 3ubject to contempt penalties for unjustified 
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failure to appear for questioning or to respond to 
specOfic questions. 

COMMENTARY 

Standard 7.8 defines the role of the prosecutor 
in the investigation of crime. The standard 
recognizes that the prosecutor's primary function 
is to develop and present criminal cases in which 
a complaint ha.s been made by a citizen or by a 
public agency, or foliowing al1 arrest made by the 
police. (See NAC, Courts, 244 (1973); ABA, The 
Prosecution Function, 77 (Approved Draft, 1971 ).) 
However, there are instances when the prosecutor 
must assume an active role in the investigation of 
criminal cases. When these instances present 
themselves, the prosecutor must have available 
adequate resources to undertake the investiga
tion. Standard 7.8 seeks to insure that these 
investigatorial resources are available to all Iowa 
prosecutors. 

Conference participants recognize thGt often 
additional investigation is necessary to compe
tently prepare the State's case. Such investiga
tion may be limited to a specific matter that has 
not been adequately covered, or it may be 
relatively extensive. In either case, the prosecutor 
should have resources at his/her disposal to 
complete the necessary investigation. Confer
ence participants stress that law enforcement 
agencies must cooperate in providing investiga
tory assistance. However, participants also 
emphasize that the prosecutor must have other 
resources to make the investigation when law 
enforcement assistance is not available. Confer
ees recommend the creation of a fund that Iowa 
prosecutors can use to secure outside investiga
torial resources. 

In some instances, it may be necessary that the 
prosecutor Initiate Investigation of criminal cases. 
The National Advisory Commission on Criminal 

Justice Standards and Goals concludes that the 
prosecutor's initial investigatory activities should 
be limited " ... to cases involving complex Issues 
that require legal evaluation during the investiga
tion, such as some fraud cases, and cases where 
political expediency makes the prosecutor's 
participation of value in assuring the community 
of adequate investigation. The latter catHgory 
would include investigation of allegations of 
serious police misconduct or corruption witllin 
governmental bodies." (NAC, Courts, 244,1973).) 
Standard 7.8 recommends that the prosecutor 
undertake initial investigation of criminal activity 
in these limited situations. 

In addition, the standard recommends that the 
prosecutor have the power, sLbiect to appropriate 
safeguards, to subpoena potential witnesses for 
questioning. The subpoena power provides the 
prosecutor witl. dn alternative to the grand jury 



subpoena power, thereby permitting him/her to 
proceed without the use of the grand jury. 
Standard 7.8 endorses the Iowa county attorney 
subpoena procedures, which provide: 

The clerk of the district court, on application 
of the county attorney, shall issue subpoe
nas for such witnesses as the county 
attorney may require, and in such subpoenas 
shall direct the appearance of said witnesses 
before the county attorney at a specified time 
and place; provided that no subpoena shall 
issue unless an order authorizing same shall 
have been first made by the court or a judge 
thereof. After preliminary information, in
dictment, or information, the defendant shall 
be present and have the opportunity to 
cross-examine any witnesses whose appear
ance before the county attorney is required 
by this section. (IOWA CODE § 769.19 (1975). 

Thus, the standard does not gran' he prosecutor 
unlimited subpoena power; the court or a judge 
must authorize the issuance of subpoenas. Con
ference r>articipants feel that this measure is a 
necessary restraint upon potential abuses. The 
10WF; standard, therefore, differs from tile National 
Advisory Commission recommendation, which 
allows the prosecutor to issue subpoenas without 
judicial approval. 

COMPARATIVE ANALYSIS REFERENCE 
NAC Courts 12.8. 

STANDARD 7.9 
Prosecutor qelationships with the Public 
and with O-Ier AQeJlcies of the Criminal 
Justice S) ~';em 

fhe prosecutor should be the chief law en
forcement officer in his/her jurisdiction, and
among the rolice, prosecutor, and court-the 
prosecutor should have the sole discretion 10 
determine the charge to be filed, to decide not to 
charge, to ret)ommend dismissal, and to proceed 
to trial. The prosecutor should give due con· 
sideration to the views of the police and court 
with respect to these d6cisions; liowever, it is the 
duty of the prosecutor to make an independent 
decision regarding these matters. 

The prosecutor should maintain a regular 
liaison and training program with the police 
department in order to provide legal advice to the 
police, to identify mutual problems and to develop 
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solutions to those problems and should keep the 
police informed about current developments in 
law enforcement, such as significant court 
decisions. 

The prosecutor should develop and require the 
use of a basic police report form that includes all 
relevant information about the offense and the 
offender necessary for charging, plea negotia
tions and trial. After the offender has been 
processed by the police, the completed form 
should be promptly forwarded to and be on file in 
the prosecutor's office prior to indictment or the 
filing of a true information. Police officers should 
be informed by the prosecutor of the disposition 
of any case with which they were involved and the 
reason for the disposition. 

The relationships among the prosecutor, the 
court, and defense bar should be characterized by 
professionalism, llIutual respect and integrity. 

The prosecutor and correctional agencies 
should establish regular communications at 
which appropriate information is exchanged. 

The prosecutor should regularly inform the 
public about the activities of his/her office and of 
other law enforcement agencies and should 
communicate his (her views to the public on 
important issues and problems affecting the 
criminal justice system. The prosecutor should 
encourage the expression of views by members of 
the public concerning his/her office and its 
practices, and such views should be taken into 
account in determining office policy_ 

COMMENTARY 

The prosecution of criminal cases requires the 
participation of three entities: the court, the 
prosecutor, and the police. Conference partici
pants observe that, throughout the Iowa criminal 
j!Jstice system, these entities often disagree on 
the division of authority within the prosecution 
function. For example, the police may view 
themselves as the appropriate authority to 
determine the charges to be filed and the 
disposition to be sought. However, the prose
cutor may regard this as his/her responsibility 
and may pursue a line of reasoning different than 
that of the police. When this situation occurs, the 
police may feel that their position has been 
compromised and their authority undermined by 
the prosecutor. Ultimately, the prosecution 
function may be adversely affected. The police 
may refuse to cooperate with the prosecutor in the 
preparation of cases, and the prosecutor may 
decline to assist the police with their legal 
questions. 

Conference participants identify two factors 
that contribute to the conflict between the police 
and prosecutor. The first is that the county 
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attorney is often a recent law school graduate with 
relatively little experience in prosecuting criminal 
cases and in administering the prosecution 
function. Thus, he/she has difficulty establishing 
professional credibility with law enforcement 
officers who have a great deal more experience. 
Conference participants feel that Standard 7.1, 
Professional Star,dards for the Chief Prosecuting 
Officer, and Standard 7.5, Education of Profes
sional Personnel, will help to overcome this 
problem. The second factor contributing to the 
conflict between the prosecutor and the police is 
that the Iowa criminal justice system does not 
provide an official statement that establishes the 
authority of the prosecutor. PartiCipants believe 
that if the prosecutor can rely on a code provision 
to establish his/her authority, much of the 
existing professional conflict will diminish. 
Standard 7.9 makes it clear that the prosecutor is 
the chief law enforcement officer in his/her 
jurisdiction. As such, the prosecutor has the sole 
authority to determine the charges to be filed and 
to administer the prosecution of the case. 

As the chief law enforcement officer in his/ her 
jurisdiction, the prosecutor has a duty to assist 
the police in the performance of their function. 
Standard 7.9, therefore, requires that the prose
cutor not only provide legal advice to the police 
but also maintain lines of communication to 
discuss and identify mutual administrative prob
lems and to develop solutions to these problems. 
In addition, the standard recommends that the 
prosecutor assist the police in training their 
personnel in areas such as arrest, search and 
'3eizure, and interrogation. (See NAC, Courts, 248 
(1973).) 

To effectively make the decisions required ot 
him/her as chief law enforcement officer in the 
jurisdiction, the prosecutor must have available 
extensive information concerning his/her criminal 
caseload. The most important source of informa
tion available to the pmsecutor is the police report 
form. Conference participants feel that the use of 
pOlice reports can be significantly improved 
throughout the Iowa criminal justice system. Con- . 
ferees observe that in many jurisdictions the police 
report is the only contact the prosecutor has with 
the police prior to a hearing or trial. Thus, the 
prosecutor's preparation for a hearing may be 
limited to the informat,on contained in the report. 
Clearly, when the report is insufficent, the pro
secutor cannot properly prepare his/her case. 
Standard 7.9 directs that the prosecutor design the 
pOlice report form to meet his/her needs and 
require that it be used by the police. The form 
" ... should require police officers to detail all of the 
eVidence which supports each element of the 
offense, the relevant surrounding circumstances, 
and all known witnesses and their addresses." 
(NAC, Courts, 248 (1973).) 

Standard 7.9 requires that the prosecutor 
maintain lines of communication with correction
al agencies. The National Advisory Commission 
on Criminal Justice Standards and Goal states 
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that prosecution policies " ... can have a si;gnifi
cant impact on correctional programs. Plea 
negotiation and diversion practices often deter
mine not only whether an offender will be placed 
in a correctional program but also the circum
stances - such as length of possible confine
ment - under which he will participate in it. 
Moreover, the offender's perception of the 
fairness with which he was dealt by the 
prosecutor may affect significantly his attitude 
towards correctional programs. It is important 
that the prosecutor be aware of the impact of his 
policies and practices and of the need to ease the 
correctional task." (NAC, Comts, 249 (1973).) 
Thus, the prosecutor should meet regularly with 
representatives from correctional programs to 
discuss ways to improve the relationship between 
his/her office and correctional agencies. 

Standard 7.9 also requires that the prosecutor 
develop a relationship with the public. "E',ince the 
public has the right to know about the activities 
of all publ ic off ices, the prosecutor has an 
obligation to keep his constituents informed 
about the activities of his office and of the 
activities of other law enforcement agencies." 
(NAC, Courts, 249 (1973).) The public also should 
have the opportunity to communicate their views 
concerning the performance of the prosecutor's 
office to the prosecutor. 

COMPARATIVE ANALYSIS REFERENCE 
NAC Courts 12.9. 



Chapter Eight 

The Defense Function 

Goal: To insure that eligible defendants 
are provided professional, experienced, 
and well-trained public representation in 
all criminal proceedings. 
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STANDARD 8.1 
Method of Delivering Defense Services 

Services of a full-time public defender organi-...--, 
zation, and a coordinated assigned counsel J 
system involving participation of the privaie bar, /1 
should be available in each jurisdiction to supply 
attorney services to indigents accused of crime. _ 
Cases should be divided between the public 
defender and assigned counsel in a marmer ihat 
will encourage participation by the private bar in 
the criminal justice system. 

STANDARD 8.2 
Administration and Financing of Defense 
Services 

Defender services should be organized and"\ 
administered in a manner consistent with the ~ 
needs of the local jurisdiction. Financing of . 
defender services should be provided by the State. 
Administration and organization should be pro- ,.; 
vided locally, regionally, or statewide. 

COMMENTARY 

Standards 8.1 and 8.2 consider the type of 
system that should be available in Iowa to provide 
public defense services to indigent defendants. 
Conference participants concliJde that a com
bine~ public defender a'1d assigned counsel 
system will best meet the needs of the State. 

There are basically two methods of delivering 
public defense services: the public defender 
system, where an office is headed by a public 
official and supported by pubiic funds; and the 
assigned counsel system, where individual law
yers are designated to take responsibility· for 
particular cases as they arise. (See ABA, Providing 
Defense Services, 16 (Approved Draft, 1968).) 
The National Advisory Commission on Criminal 
Justice Standards and Goals identifies several 
arguments favoring complete reliance on the 
public defender system. The following paragraphs 
set forth these arguments: 

The problem of initially contacting private 
counsel and persuading them to accept' 
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appointments would be largely eriminated 
by full reliance upon public defenders. 
Public defenders usually devote their entire 
time to practice of criminal law. It can be 
argued that this enables them to provide 
a more effective criminal defense. In addi
tion, a public defender might be able to 
render more complete services since he 
would be more readily available to assist 
an indigent defendant and begin preparation 
of Ilis case prior to his appearance before 
a magistrate. Experience with public de
fenders has shown that they can and often 
do provide the early representation of the 
type required by Miranda v. Arizona, 384 
U.S. 436 (1966) (police questioning), or U.S. v. 
Wade, 388 U.S. 48 (1967) (lineups). Appoin
tive counsel sometimes cannot provide such 
early representation because they usually 
are not apPointed until after the defendant 
is brought before the court. 

Full-time defenders also might have the 
advantage of being more likely to take mea
sures to improve the legal and practical 
resources available to defendants. A strong 
argument can be made that a full-time de
fender, rather than appointed counsel, is 
more likely to work for new laws or pro
cedures to benefit defendants and the crim
inal justice system. Recent examples of such 
procedures, brought about in large measure 
through the efforts of public defenders, 
include deferred prosecution poiicies and 
new discovery methods. (NAC, Courts, 263 
(1973).) 

However, complete reliance on the public 
defender system has several disadvantages. One 
is that the private bar may lose contact with the 
cr;minal justice system. The National Advisory 
Commission concludes that the active and 
knowledgeable support of the bar as a whole is 
essential to the improvement of the criminal 
justice system. (See NAC, Courts, 264 (1973).) 
The Commission fears that exclusive use of a 
public defender system will eventually diminish 
the private bar's contribution to criminal justice 
reform and improvement. Another disadvantage 
is that the public defender and his I her staff may 
be limited in their variety of legal skills and 
experience. (See NAC, Courts, 264 (1973).) Thus, 
the public defender office may not be able to 
handle unique situations which require special 
expertise. 

To accommodate these considerations, Stan
dard 8.1 directs that each jurisdiction in Iowa have 
access to a public defender office and a 
coordinated assigned counsel system involving 
participation by the private bar. Although the 
National Advisory Commission proposes that 
participation by the private bar be substantial, 
conference participants recommend that primary 
responsibility for the provision of public defense 
services rest with the public defender office. This 
recommendation is based upon the participant's 
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conclusion that a full-time public defender 
organization will L more effective both in terms 
of cost and qual ity of services than the assigned 
counsel system. The standard permits individual 
indigents to request that a private attorney be 
appointed by the court and allows the court to 
assign a particular attorney to a case because of 
his! her special expertise and experience. The 
standard does not recommend a percentage of 
cases to be provided by the publ ic defender. 
Conferees feel that this will depend upon the 
needs and circumstances in the individual 
jurisdictions. 

Standard 8.2 adopts a flexible approach that 
enables local jurisdictions to develop public 
defense services best suited to their own needs, 
provided that the standards contained in this 
chapter are observed. (See NAC, Courts, 265 
(1973).) Factors such as geography, the quantity 
and nature of the criminal cases arising in the 
jurisdictions, the character and size of the local 
bar, and local traditions in providing defense 
services should be considered in developing a 
public defense system. (See ABA, Providing 
Defense Services, 18 (Approved Draft, 1968).) The 
standard does not designate an appropriate entity 
to provide administration for the defense system. 
Centralized control has the advantage of providing 
uniformity throughout the Iowa criminal justice 
system; however, such an approach may disre
gard local needs. Also, State administration may 
diminish local initiative and interest in the 
development of a professional public defense 
system. The standard, therefore, leaves open the 
administration question. 

Standard 8.2 directs that financing of all public 
defender services be provided by the State 
regardless of tl-:9 method selected to administer 
the public defens.e system. "Financial support is 
a critical element in providing effective defender 
ser\'ices. Local governments are less able than 
the State to finp,nce such services, and it is often 
politically impossible to provide adequate funding 
for defense services on the local level. Further 
aggravating the situation is that counties with a 
low tax base often have a higher incidel1ce of 
crime. Often an especially high percent .of 
defendants in these counties are financially 
unable to provide counsel. Hence, where the need 
may be greatest, the financial ability tends to be 
the least. The only way to balance the resources 
so that counsel can be provided uniformly to all 
indigent criminally accused without imposing an 
unreasonable burden on some communities is 
through a State-financed system." (NAC, Courts, 
266 (1973).) 

COMPARATIVE ANALYSIS REFERENCE 
NAC Courts 13.5, 13.6. 
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STANDARD 8.3 
Defender to be Full·Tim~ and Adequately 
Compensated 

I 
The office of public defender should be a I 

full-time occupation. State elr local units of -\ 
government should create regicmal public defen
ders serving more th~ ~ one local unit of 
government if this is 1r1,~ ~~ssary to create a 
caseload of sufficient size to justify a full-time 
public defender office. 

The defender and staff should be compensated 
at a r-ate commensurate with their experience and 
skill, sufficient to attract. career personnel, and:. 
comparable to that prov~ed fo~ thEl.iLcounterparts 
in-prosecuforiaf-offices: 

STANDARD 8.4 
Salaries for Defender Attorneys 

The starting salary for staff attorneys should be 
no less than those paid by private law firms in the 
jurisdiction, and the public defender should have 
the authority to increase periodically the salaries 
for staff attorneys to a level that will encourage 
the attraction and retention of able and experi
enced defenders. 

STANDARD 8.5 
Supporting Personnel and Facilities 

Public defender offices should have adequate 
supportive services, including secretarial, investi
gation, and social work assistance. In rural areas 
(and other areas where necessary), units of local 
governmem snoUlc combine to establish regional 
defenders' offices that will serve a sufficient 
population and caseload to justify a supporting 
organization that meets the requirements of this 
standard. 

The budget of a public dE!fender for operational 
expenses other than the costs of personnel should 
be substantially equivalent to, and certainly not 
less than, that provided fol' other components of 
the criminal justice system with whom the public 
defender must interact, such as the courts, 

. prosecution, the private, bar, and the police. The 
budget should include: 



1. Sufficient funds to provide quarters, facili· 
ties, copy equipment, and communications 
comparable to those available to private 
counsel handling a comparable law prac
tice. 

2. Funds to provide tape recording, photogra· 
phic and other investigative equipment of 
a sufficient quantity, quality, and versatility 
to permit preservation of evidence under 
all circumstances. 

3. Funds for the employment of experts and 
specialists, such as psychiatrists, forensic 
pathologists, and other scientific experts 
in all cases in which they may be of 
assistance to the defense. 

4. Sufficient funds or means of transporta· 
tion to permit the office personnel to fulfill 
their travel needs in preparing cases for 
trial and in attending court or professional 
meetings. 

The office of the public defender should have 
physical facilities comparable to those of a 
similar·size private law firm. There should be at 
least one conference room and a public waiting 
area separate from the offices of the staff and 
such offices should not be in any courthouse. 
Each defender lawyer should have his/her own 
office that will assure absolute privacy for 
consultation with clients. 

The public defender and his/her staff should 
have immediate access to a liorary slliffic;antly 
extensive to fulfill the research needs of the 
office. Staff attorneys should be supplied wnh 
personal copies of books, such as the State 
Criminal Code, needed for their day·to·day duties. 
duties. 

The basic library available to the public 
defender's office should include the following: 
the annotated laws of the State; the State code of 
criminal procedure; the municipal code; the 
United States Code Annotated; the State ap· 
pellate reports; the United States Supreme Court 
reports; Federal courts of appeal and district 
court reports; citators covering all reports and 
statutes in the library; digests for State and 
Federal cases; a legal reference digesting State 
law; a legal reference work digesting law in 
general; a form book of approved jury charges; 
leQal treatises on evidence and criminal law: 
criminal and ·U.S. Supreme Court case reporters 
published weekly; looseleaf services related to 
criminal law; if available, an index to the State 
appellate brief bank; Black's law Dictionary; 
Scientific Evidence in Criminal Cases, Foundation 
Press; Federal Jury Practice & Instructions, 
2d Ed., Vols. 1 & 7; California Jury Instructions· 
Criminal· 3rd Ed.; California Jury Instructions· 
Misdemeanor· West Publishing; Modern Crim· 
inal Procedures . 3rd ed., West Publishing; 
Corpus Juris Secundum - Vols. 16 and 16A; 
Wharton's Criminal Evidence -13th Ed., Vols. 1 
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through 4, Lawyers Cooperative; Investigation & 
Preparation of Criminal Cases - Bailey and 
Rothblatt, Lawyers Cooperative; Fundamentals of 
Criminal Advocacy - Bailey and Rothblatt, 
Lawyers Cooperative; Handling Narcotics & DiUg 
Cases - Bailey and Rothblatt, Lawyers Coopera
tive; Crimes of Violence - Vols. 1 & 2 - Bailey and 
Rothblatt, Lawyers Cooperative; Defending Busi
ness & White Collar Cases - Bailey and Rothblatt, 
Lawyers Cooperative; Complete Manual of Crimi
nal Forms - Bailey and Rothblatt, Lawyers 
Cooperative; Prisoner's Rights Sourcebook -
Clark Boardman; Constitutional Rights of the 
Accused - Pretrial Rights, Cook Lawyers Cooper
ative; Searches & Seizures ., Arrest & Confes· 
sions . Clark Boardman; Moore's Federal Prac· 
tice • Rules of Criminal Procedure . Matthew 
Bender; Criminal Defense Techniques . vols. 1 
through 4 and supplements, Matthew Bender; 
How to Win Criminal Cases by Establishing 
Reasonable Doubt, Cohen; United States Supreme 
Court Law reprints, Petitions and Briefs, Criminal 
Law Series, Executive Reprints Corp.; Trial Man· 
ual for the Defense of Criminal Cases . Amster· 
dam, Segal, Miller; The Criminal Law Reporter. 
Vols. 13 through 18, and subscription to the 
Reporter for the series . Bureau of National 
Affairs, Inc.; Short Court for Defense Lawyers 
in Criminal Cases .. Northwestern University; 
Defense of Drunk Driving Cases . 3rd Ed., 
Criminal/Civil, Matthew Bender; Uniform Jury 
InstnJctions . Vol. 2 • Criminal . Iowa Bar 
Associations; and such other books relating to 
criminal law as needed. 

COMMENTARY 

These standards are designed to promote the 
development of professional public defender 
offices throughout Iowa. The basic premise of the 
standards is that public defense services can be 
provided most effectively and efficiently by 
full-time, career-oriented public defenders and 
staff lawyers who have available adequate 
supporting services and facilities. 

Standard 8.3 stresses the concept of developing 
public defender offices. The term "public defender 
office" is useu ill the standard to IndIcate that 
each defender office should be staffed with at 
least three attorneys. Conference participants 
conclude that the multi-attorney office is better 
equipped than the single-attorney office to meet 
the demands of the defense function. In reaching 
th is concl usion, partici pants note that often 
criminal case loads require that several court 
appearances be scheduled tor the same time in a 
single jurisdiction. Participants recognize that 
such a situation creates severe problems for a 
single-attorney public defender office. Also, 
conferees feel that the multi-attorney office 



provides a broader legal background to meet the 
numerous unique problems posed by criminal 
defense. 

It is essential to the development of profes
sional public defender offices that public defen
ders and their staff attorneys devote their full 
efforts to the provision of publ ic defense services. 
Standard 8.3, therefore, rejects the part-ti me 
public defender system, where an office is served 
by a public defender who rnaintains an outside 
private law practice. There are several disadvan
tages to the part-time public defender system. 
One is that the public defense function is a 
form of professional service that does not lend 
itself to part-time performance. (See ABA, Pro· 
viding Deftmse Services, 36 (Approved Draft, 
1968).) it requires that the public defender devote 
the amount of time and effort to providing de
fense services that is demanded by his/her 
caseload. When the public defender maintains 
a private law practice, there is a temptation 
to neglect his/her defense work. The National 
Advisory Commission on Criminal Justice Stan
dards and Goals describes the problem as 
follows: 

The attorney who serves as a. part-time de
fender is compensated according to law at a 
fixed rate for his services. The total income 
of a part-time public defender, therefore, 
largely is determined by what he can earn in 
private practice. There is a significant dan
ger that the defender Will devote less energy 
to his public office. There is also a potential 
conflict of ir.terest in such situations. (NAC, 
Courts, 267 (1973).) 

Another di&advantage of thG part-time system is 
that it encour'ages " ... a tendency of those respon
sible for financing to maintain low salary 
structures on the assumption that the defender 
can supplement his salary through private 
pmctice." (ABA, Providing Defense Services, 37 
(Approved Draft, 1968).) Finally, the part-time 
system creates the danger that the public 
defender office " ... will become an avenue for the 
unethical solicitation of clientele." (Id,) 

The development of professional public defen
der offices also requires that public defender and 
staff attorney positions be filled by qualified and 
careef-oriented persons. The American Bar As
sociation states that "[i]nadequate compensa
tion, leading to an inability to recruit and retain 
personnel of high quality, is one of the greatest 
dangers in the creation of institutionalized 
defender services." (ABA, Providing Defense 
Services, 35 (Approved Draft, 1968).) To attract 
and retain qualified personnel, the salaries for 
public defenders and staff attorneys must be 
competitive with the financial rewards of private 
law practice and must reflect the importance of 
the public defender's role in the criminal justice 
system. Standards 8.3 and 8.4 suggest appropri
ate salary guidelines for Iowa public defenders 
and staff attorneys. 
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Effective operation of the public defender office 
demands that the publ ic detender and staff 
attorneys make efficient use of thei r ski lis and 
time. The National Advisory Commission 
concludes that "[i]t is uneconomical for attorneys 
to carry out supporting tunctions." (NAC, Courts, 
281 (1973).) Standard 8.5 stresses that " ... 
adequate supporting services and facilities in 
those areas essential to adequate performance of 
the defense function ... " be provided to Iowa 
public defender offices. (Id.) In addition to 
faCilitating preparation of cases, adequate sup
porting services and facilities provide oth~r 
benefits. Such services help to attract and retain 
qualified and career-oriented personnel. They 
also increase the accused's confidence in the 
public defender and public defense services. (See 
ABA, Providing Defense Services, 37 (Approved 
Draft, (1968).) 

To implement these standards in Iowa, it will be 
necessary to regionalize public defender ser
vices. The caseload in the typical Iowa county 
jurisdiction is not sufficient to warrant a publ ic 
defender office of the kind outlined in these 
standards. Therefore, Standards 8.3 and 8.5 
recommend that jurisdictions be combined to 
create a population and caseload that will support 
a full-time public defender office, supporting 
staff, and facilities. The standards do not 
recommend an appropriate size for the region 
served by a single office. This will depend upon 
the needs of the local jurisdictions and, to a large 
degree, upon the methods selected to administer 
the system. (See Standard 8.2.) The only re
quirement is that the services of a public de
fender must be available in every jurisdiction. 
(See Standard 8.1.) Clearly, in those areas of the 
State where caseload and population are low, the 
geographic area served by the public defend~r will 
be relatively large. Consequently, the assigned 
counsel system is necessary to provide defense 
services to those areas which are distant from the 
public defender's office. The standards contem
plate that the two systems will be coordinated to 
insure that effective public representation is 
available in all Iowa jurisdictions. 

COMPARATIVE ANALYSIS REFERENCE 
NAC Courts 13.7,13.11,13.14. 

STANDARD 8.6 
Selection of Public Defenders 

The method employed to select public defen
ders should insure that the public defender is as 
independent as any private counsel who under-



tal(es the defense of a fee-paying criminally 
accused person. rTha most appropriate selection 
method is nomination by a selection board and 
apPointment by the GovernQ!.J The procedure for • 
the nomination and apPointment oi public 
defenders should be the same as that established 
for district court judges in order to assure that 
public defenders are free from popular and 
political pressure. 

An updated list of qualified potential nominees 
should be maintained. The district judicial 
nominating commission should draw three names 
from this list and submit them to the Governor. 
The district judicial nominating commission 
should select a minimum of three persons to fill a 
public defender vacancy unless ihe commission is 
convinced there are not three qualified nominees. 
This list should be sent to the Governor within 30 
days of a public defender \laCancy, and the 
Governor should select the defender from this list. 
If the Governor does not appoint a defender 
within 30 days, the power of appointment should 
shift to the district judicial nominating commis-

sion. -'~ 
A public defender should serve for a term of not 

less than four years and should be permitted to be 
reappointed. . 
A public defender should be sUb.ject to removal 

on the same grounds as that of the district court 
judge and by the same procedure. 

STANDARD 8.7 
Selection and Retention of Attorney 
Staff Members 

Hiring, retention, and promotion policies 
regarding defender staff attorneys should be 
based upon merit as determined by the public 
defender. Staff attorneys should not have civil 
service status. 

COMMENTARY 

If the public representation system is to provide 
competent and effective defense services, the 
lawyers who provide these services must have the 
same independence and freedom ;as defense 
attorneys who represent fee-paying clients. (See 
ABA, Providing Defense Services, Standard 1.4 
(Approved Draft, 1968); NAC, Cour~s, Standard 
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13.8 (1973).) It is particularly difficult to insure 
that the publ ic defender and his / her staff 
attorneys have the freedom necessary to effec
tively represent their clients. The difficulty is 
caused by the often conflicting roles of the public 
defender office. 

One role of the public deiender office is that of 
a public agency; the office receives funds from 
the public through elected representatives. In this 
role, the office is responsible to an administrative 
authority and, ultimately, to the public. The other 
role of the public defender office is that of a law 
office devoted to criminal defense work; the 
office provides representation to the indigent 
acoused. In this role, the office is ultimately 
re:3ponsible to the client. Often this responsibility 
demands that the public defender zealously 
defend unpopular causes and persons or pOint out 
errors of other public agencies and the judiciary. 

These conflicting responsibilities present a 
dilemma to the public' defender. The National 
Advisory Commission summarizes the problem as 
follows: 

The public defender's dilemma is that the 
more he fulfills his duty to represent the in
digent - and usually unpopular - accused 
with the maximum possible zeal, vigor, and 
professional skill, the more public irritation 
(and even wrath) he may engender, and the 
greater the danger that pressure may mount 
to curb his effectiveness. Confronted with 
this dilemma, the public defender may be 
tempted to steer a middle course - to main
tain a low profile in terms of publicity, 
to find reasons why his office should not 
handle sensational or controversial cases, 
and to do a less-than-adequate job rather 
than a truly responsible one of which 
he is capable and duty-bound to perform. 
(NAC, Courts, 272 (1973).) 

The National AdviSOry Commission concludes: 
ApPoi'ntment of the defender by a judge 

may impair the impartiality of the defender, 
because the defender becolTles an employee 
of the judge. Moreover, such a system 
will create a potentially dangerous conflict, 
because the defender will be placed in 
a position where occasionally he must 
urge the error of his employer on behalf 
of his client. Such dual allegiance, to judge 
and client, will cripple seriously any system 
providing defender services. (NAC, Courts, 
268 (1973).) 

To insure that the public defender and his/her 
staff are free to defend their clients without threat 
to their positions, the selection process must be 
insulated from public, political, and judicial 
pressures. Conference partic'ipants conclude that 
the most appropriate selection method is nomi
nation by a selection board outside the framework 
of State and local government and appointment by 
the Governor. 



Standard 8.6 recommends that the methods 
used to nominate and appoint Iowa district court 
judges be used to select Iowa public defenders. 
This recommendation is based upon participants' 
belief that the Iowa district judicial nominating 
commissions are sufficiently insulated from 
outside pressures to serve as the public defender 
selection boards. (See IOWA CODE, ch. 46 (1975).) 
(The existing judicial nominating commissions 
are endorsed in Chapter 9, "The Judiciary.") In 
addition, conference participants note that utiliz· 
ing existing mechanisms will be more efficient 
and less costly than developing separate public 
defender selection bonrds. 

Standard 8.6 provides that, when a public 
defender vacancy occurs, the district judicial 
nominating commission for the judicial district in 
which the office is located must nominate three 
qualified persons to fill the vacancy. The standard 
directs the Governor to make the appointment 
from the list of nominees. Conference partici
pants recognize that the office of Governor is a 
political position and therefore subject to partisan 
political influences. However, participants con
clude that, because this method has worked 
successfully tor the appointment of district court 
judges, it is appropriate for the appointment of 
public defenders. ' 

The removal process for public defenders must 
also be free from extraneous pressures. Standard 
8.6 endorses present Iowa judicial removal mech· 
anisms and procedures for the same reasons 
it endorses the judicial appointment methods. 
Thus, the standard contemplates ttlat the Gom
mission on judicial qualifications will be em
powered to receive and hear complaints concerning 
public defenders, to dismiss the complaints, to 
take informal action, or to recommend to the Iowa 
Supreme Court that the public defender be 
disciplined or removed. (See IOWA CODE § 605.29 
(1975).) The standard provides that the final 
decision to discipline or remove rests with the 
Iowa Supreme Court. (See IOWA CODE § 605.27 
(1975).) 

The necessity of protecting the public defender 
from outside influence also applies to defender 
staff attorneys. Defender lawyers must be free 
from any fear of reprisal for serving their clients, 
even from their superiors. (NAC, Courts, 274 
(1973).) Standard 8.7 seeks to protect defender 
staff attorneys from undue political, public, and 
judicial pressure. By insulating recruitment and 
promotion from the influence of considerations 
extraneous to professional competence, the 
standard promotes professional career status for 
staff attorneys. However, the standard directs 
that staff attorneys not have civil service status. 
The purpose of this prohibition is to insure that 
the public defender has the flexibility necessary to 
assemble the staff best suited to his/her office 
needs. 
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COMPARATIVE ANALYSIS REFERENCE 
NAC Courts 13.8, 13.10. 

STANDARD 8.8 
Training and Education of Defenders 

The training of public defenders and assigned 
counsel panel members should be systematic and 
comprehensive. Defenders should receive train
ing at least equal to that received by the 
prosecutor and the judge. A!'\Jnl!IDSbte....en!r:y...lav.e~ 
training program should be established at State 
and national levels to assure that all attorney~, 
pllor to representin~:rthEnridigEmt accused, have 
the basic defense skill~ necessary to provide 
effective representation. 

A defender training program should be estab
lished at the national levlel to conduct intensive 
training programs aimed at impar~ing basic 
defense skills to new defenders and other lawyers 
engaged in criminal defense work. . ..... ~, 

Iowa should establish its own defender training , 
program to instruct new defenders and assigned 
panel members in substantive law, procedure, and./ 
practice. " 

Every defender oWee should es~ablish its own 
orientation program for new stafT attorneys. 

COMMENTARY 

The provision of competent public defense 
services ultimately depends upon the derense 
skills of the lawyers who represent indigent 
t!"!fendants. The National Advisory Commission 
0'1 Criminal Justice Standa,ds and Goals states 
tllat "[tlhe traditional view that any licensed 
lawyer is capable of handling any type of case has 
eroded rapidly in the face of increased special
ization within the legal profession. A well-in
formed client goes to a tax specialist when 
confronted by the Internal Revenue Service and 
to a personal·injury defense specialist when 
sued on the basis of an accident. Nowhere, 
however, is the need for a specialized talent 
more compelling than in the defense of the 
criminally accused. The high value placed upon 
personal liberty in a free society demands the 
most skilled practitioner to defend that liberty 
in the adversary process. That skill, acquired 
through the fusion of experience, ability, and 



education, must necessarily be at the defense 
lawyer's instant command." (NAC, Courts, 284 
(1973).) 

Standard 8.8 seel,s to insure that Iowa defender 
lawyers have the basic defense skills necessary to 
competently represent their clients. The standard 
recommends systematiC and intensive basic 
training programs for Iowa public defenders and 
assigned counsel panel members. A statewide 
training program should be established in Iowa to 
provide new defenders with working knowledge of 
the substantive law, procedure, and postconvic
tion remedies of the State. Orientation programs 
should be established at the local level to 
familiarize I18W defender attorneys with local 
court structure, practice, and community re
sources available to aid the defender in formulat
ing sentencing alternatives. (See NAC, Courts, 
285 (1973}.) A national defender institute also 
should be established to provide entry-level 
training programs geared toward the application 
of practical skills 9.nd a focal point for training and 
continuing legal educational programs for the 
defender personnel. (Id.) 

COMP;''lRATlvre: ANALYSIS REFERENCE 
NAC Courts 1~t16 

STANDARD 8.9 
Performance of the Public Defender 
Function 

Policy should be established for and supervis
ion maintained over a defender office by the 
public defender. It should be the responsibility of 
the public defender to insure that the duties of the 
office are discharged with diligence and compe
tence. 

The public defender should seek to maintain 
his/her office and the performance of its function 
free from political pressures that may interfere 
with his/her ability to provide effective defense 
services. He/she should assume a role of 
leadership in the general community, interpreting 
his/her function to the public and seeking to hold 
and maintain their support of and respect for this 
function. 

The relationship between the law enforcement 
component of the criminal justice system and the 
public defender should be characterized by 
professionalism, mutual respect, and integrity. It 
should not be characterized by demonstrations of 
negative personal feelings on one hand or 
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exce<s'slve familiarity on the other. SpecHically, 
the following guidelines should be followed: 

1. The relations between public defender 
attorneys and prosecution attorneys should 
be on the same high level of professionalism 
that is expected between responsible mem
bers of the bar in other situations. 

2. The public defender must negate the ap
pearance of impropriety, remaining at all 
times aware of his/her image as seen by 
his/her client community. 

3. The public defender should be prepared to 
take positive action, when invited to do so, 
to assist the police and other law enforce
ment components in understanding and 
developing their proper roles in the criminal 
justice system, and to assist them in de
veloping their own professionalism. In the 
course of this educational process he/she 
should assist in resolving possible areas of 
misunderstanding. 

4. He/she should maintain a close professional 
relationship with his/her fellow members of 
the legal community and organized bar, 
keeping in mind at all times that this group 
offers the most potential support for his/her 
office in thl~ community. 

STANDARD 8.10 
Community Relations 

The public defender should be sensitive to all of 
the problems of his/her client community. He/she 
should be particularly sensitive to the difficulty 
often experienced by the members of that com· 
munity in understanding his/her role. 

COMMENTARY 

The client community's mistrust of publicly 
provided representation constitutes a major 
obstacle to effective delivery of defense services 
by the public defender. Several factors combine 
to create 'this mistrust. The National Advisory 
Commission summarizes the problem as follows: 

The defender's client communities will con
sist largely of some of the most alienated 
sectors of American society. Members of 



these communities often will have learned to 
mistrust virtually all agencies of government 
and the establishment (Including the organ
ized bar) and to put little faith In promises of 
equality, justice, or fair play. Public defen
ders often are the objects of a particularly 
large share of this mistrust. ... Furthermore, 
since the public defender spends most of his 
time on the losing side of litigation, satisfied 
clients tend to be relatively infrequent. In 
addition, the role of the criminal defense 
advocate is as perplexing to an unschooled 
accused and his family as it is to many more 
affluent and educated citizens. How can an 
educated, well-nolJrlshed lawyer who says 
that he himself Is against illegality (includ
ing perjury) and crime generally want to help 
an Indigent yotingourgiar1- Irlle Is drawing 
a government salary, one potential answer Is 
obvious; he is being paid to sabotage his 
client. (NAC, Courts, 278 (1973).) 

To-overcomethis~obsta-cfe, -the,ec-omrriunitY· musf 
perceive that the public defender's !'elatlonshlp 
with his/ her clients is one of professional 
integrity and independence. Standards 8.9 and 
8.10 are designed to promote such a relationship. 

Standard 8.3 addresses the problem of how to 
maintain a necessary degree of policy control and 
supervision over the performance of the public 
defender's function without at the same time 
inhibiting his/her loyalty to clients and his/her 
advocacy of and dedication and zeal toward their 
legal causes. (See NAC, Courts, 272 (1973).) 
Conference participants conclude that responsi
bility for establishing public defender policy 
should be placed with the public defender 
himself! herself. Placing this responsibility with 
the public defender provides the independence 
neces~\ary to the proper functioning of the office 
and eliminates the opportunity for undue political, 
public, or judicial influence. Thus, the standard 
rejects supervision by the public, the judiciary, 
political entities, or governing boards. However, 
the standard does not grant the public defender 
unbridled freedom to perform the defense function 
In any manner he/she chooses. It recognizes the 
public defender's role In the criminal justice 
system and the community, and sets forth 
guidelines to structure these relationships. 

~.-."",".,""'- - .. -.,.,.~---+--.-.--.. - . -.-. 

Standard 8.10 specifically relates to the public 
defender's relationship with the client communi
ty, The public defender must first seek to 
understand the problems of the client community 
and how these problems affect the community's 
view of the public defender role. After these 
problems have been defined, the public defender 
must seek ways to alleviate the community's 
antagonism toward the public defender office. 
Standard 8.10 does not set forth specific actions 
that should be taken by the public defender to 
alleviate community relations problems. Con
ference participants believe that each public 
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defender should develop his I her own program 
based upon the needs and problems of his/her 
client community. However, the following 
suggestions serve as examples of possible ways 
to develop positive community relations: 

1. The public defender should be aware that 
plea negotiation may lead to suspicion on 
the part of the client community and should 
seek to Interpret the process and his/ her role 
in it to the client community; 

2. The public defender should be sensitive to 
and aware of the duties and purposes of 
his/ her office and should be available to 
schools and organizations to educate mem
bers of the community as to their rights and 
duties related to criminal justice; 

3. The public defender should maintain phy
sical closeness of his/her office to localities 
from which clients predominately come and 
should seek office locations that will not 
cause the public defender's office to be 
excessively identified with the judicial and 
law enforcement components of the criminal 
justice system; 

4. The public defender should pay increased 
attention to personalized representation of a 
client by one attorney. (See NAC, Courts, 
Standard 13.13 (1973).) 

COMPARATIVE ANALYSIS REFERENCE 
NAC Courts 13.9, 13.13. 

STANDARD 8.11 
Workload of Public Defenders 

The caseload for each public defender's office 
should be limited to permit tile proper preparation ' 
of cases at every level of the criminal proceedin~,. , 
If the public defender determines that because of 
excessive worldoad the assumption of additional 
cases or continued representation In previo!.lsly 
accepted cases by his/her office might rea
sonably be e)(pected to lee.d to Inadequate 
representation in cases handled by him/her, 
he/she should bring this to the attention of the 
court. The court should then make future court 
appointments to other available resources until 
notified by the public defendsf that the excessive 
workload has diminished. 



COMMENTARY 

Defender lawyers must have sufficient time to 
adequately prepare their cases. However, con
ference participants encountered several dif
ficulties in attempting to establish workload 
standards for public defender offices. First, there 
is relatively little expc{rience with public defender 
offices in Iowa, thereby making it difficult to 
establish practical caseload numbers. Second, It 
is difficult to ascertain c,n average amount of time 
required for a class of cases. Third, particular 
local jurisdiction conditions, such as travel time, 
may affect the number of cases that can be 
handled by a particular office. (See NAC, Courts, 
278 (1973).) 

Because of these difficulties, conference par
ticipants recommend that the public defender 
be authorized to inform the trial court of an 
excessive caseload that may diminish the ability 
of the office to provide competent defense 
services. If the public defender's assessment of 
the situation is reasonable, the court should divert 
the indigent caseload to other resources. 

COMPARATIVE ANALYSIS REFERENCE 
NAC Courts 13.12. 

STANDARD 8.12 
Availability of Publicly Provided Repre· 
sentation in Criminal Cases 

Public representation should be made available, 
to eligible defendants (as defined in Standsrd ~ 
8.15) in all criminal cases at their request, or the ' . 
request of someone acting for them, beginning 4 

at the time the defendant either is arrested or i~' 
requested to participate in an investigataion that . 
has focused upon him Iher as a likely suspee,k 
The representation should continue during trial 
court proceedings and disposition of sentence, 
and through the exhaustion of all avenues of relief 
from conviction. 

Defendants should be discouraged from con
ducting their own defense in criminal prosecu
tions. No defendant should be ~ermitted to 
defend himself Iherself if there is a basis for 
believing that: 

1. The defendant will not be able to deal 
effectively with the legal or factual issues 
likely to be raised; 
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2. The defendant's self-representation Is likely 
to impede the reasonable expeditious pro
cessing of the case; 

3. The defendant Is likely to be disruptive of the 
trial process; or 

4. The defendant is likely to face Incarceratiorl, 
unless a competent, valid waiver of his/her 
right to counsel is made by the defendant. 

STANDARD 8.13 
Initial Contact with Client 

The first client contact and initial interview by 
the public defender, his/her attorney staff, or 
appointe.J counsel should be governed by the 
following; 

1. The accused, or a relative, close friend or 
other responsible person acting for him/her, 
may request representation at any stage of 
any criminal proceedings. Procedures should 
exist whereby the accused Is informed of 
this right, and of the method for exer· 
clsing it. Upon such request, the public 
defender or appointed counsel should con· 
tact the interviewee. 

2. If, at the initial appearance, no request for 
publicly provided defense services has been 
made, and it appems to the judicial officer 
that the accused has not made an informed 
waiver of counsel and is eligible for public 
.'epresentation, an order should be entered 
by the judicial officer referring the case to 
the public defender, or to appointed coun
sel. The public defender or appointed coun
sel should contact the accused as soon as 
possible following entry of such an order. 

3. Where, pursuant to court order or a request 
on behalf of an accused, a publicly provided 
attorney interviews an accused and it 
appetirs that the (;lI~cused is financially 
ineligible for public defender servi~es, the 
attorney should help the accused obtain 
competent private counsel in accordance 
with established bar procedures and should 
continue to render all necessary public de
fender selVlces until private counsel as· 
sumes responsibility for full representation 
of the accused. 



STANDARD 8.14 
Providing Assigned Counsel 

The court should have responsibility for 
compiling and maintaining a panel of attorneys 
from which a tl'ial judge may select an attorney to 
appoint to a particular defendant. The public 
defender's office may provide assistance to other 
court appointed counsel. 

COMMENTARY 

The sixth amendment to the Constitution of the 
United States provides that "[i]n all criminal 
prosecutions, the accused shall enjoy the right ... 
to have the Assistance of Counsel for his 
defense." The United States Supreme Court has 
construed this right in numerous decisions. In 
Gideon v. Wainwright, 372 U.S. 335 (1963), the 
Supreme Court held that the right to counsel for a 
defendant accused of a felony extended to the 
states through the due process clause of the 
fourteenth amendment. Since Gideon, the Court 
has expanded the right to counsel significantly. 
For example, in Argersinger v. Hamlin, 407 U.S. 
25 (1972), the United States Supreme Court held 
that no indigent person may be incarcerated as 
the result of a criminal prosecution at which 
he/ she was not given the right to be represented 
by publicly provided counsel. 

The National Advisory Commission on Criminal 
Justice Standards and Goals concludes that full 
inplementation of the spirit, as well as the letter, 
of judicial decisions interpreting the right to 
counsel is necessary for the effective operation of 
a fair system of criminal justice. (NAC, Couris, 
253 (1973).) Therefore, the National Advisory 
Commission recommends the provision of coun
sel to eligible persons in all criminal proceedings. 
(NAC, Courts, Standard 13.1 (1973).) The Iowa 
standard reflects this position. It recommends 
that the right to counsel be extended to simple 
misdemeanor prosecutions regardless of the 
method of disposition. This recommendation 
expands current Iowa law, which provides an 
absolute right to counsel for indigents accused of 
felonies and indictable misdemeanors. (See 
IOWA CODE § 775.4 (1975)i Wright v. Densto, 178 
N. W. 2d 330 (Iowa 1970).) Because Chapter 4 
recommends that traffic offenses be removed 
from the criminal area, the cost of implementing 
the standard should be minimal. 

There are several advantages to extending the 
right of public representation to all criminal 
proceedings. The National Advisory Commission 
feels that the expansion of the right to counsel 
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will increase fairness in misdemeanor prosecu
tions and will enhance the image of criminal 
justice in the lower courts. Also, conference 
participants believe that extending public repre
sentation to Simple misdemeanor prosecutions 
will create a valuable educational forum for 
inexperienced public defenders and court ap
pointed attorneys. 

Standard 8.12 strongly discourages defendants 
from conducting their own ~jefense. Conference 
participants agree that "... the defendant's 
interest in representing himself! herself is out
weighed by dangers to adequate resolution of the 
issues in the case, to reasonably expeditious 
processing of the case, and to restriction of the 
matters legally rele\ant to the prosecution." 
(NAC, Courts, 255 (1973).) In addition conferees 
believe that self-representation should be dis
couraged when the defendant is liI<ely to face 
incarceration following conviction. The standard 
requires that the judge assess the likelihood of 
incarceration and obtain a knowing and intelligent 
waiver of counsel before permitting the defendant 
to represent himself/herself. 

Standards 8.12 and 8.13 stress the importance 
of providing public representation early in the 
criminal process. The National Advisory Com
mission summarizes the advantages of eariy 
involvement by counsel as follows: 

Waivers of fundamental constitutional rights 
occur principally during the prearraignment 
stages of a criminal proceeding. Such 
waivers of rights· including waiver of rights 
concerning self-incrimination and consent to 
searches and seizures - often becloud the 
case during later stages and are the subject 
of numerous lengthy motions before and dur
ing trial. The presence of counsel at these 
critical stages not only will safeguard the 
interests of the accused but will help reduce 
court congestion. 

The role of the criminal defense attorney is a 
more active one than that of mere attel'1t ion to 
issues of law. His role has beer ~t'fl1 as 
embracing the heavy responsibility oi (,"'\"iess· 
ing himself, from a dl.'!fense stanDI' .';)It, to 
the resolution of issues of fact. (United 
States v. Wade, .'388 U.S. 218 (1967).) Defense 
investigation at the earliest possible stage 
has become a routine expectation in most 
sophisticated judicial arenas. The need to 
obtain experts before perishable or transitory 
evidence is iost is becoming increasingly 
frequent as tl-)e courts come to depend mQre 
and more on science and technology to assist 
them in resolving issues of fact. (P. Waid, 
Poverty and Criminal Justice, Appendix C 
of Task Force Report: The Courts 145, 
.146, (1967).) 

In the early stages of a case (particularly in 
jurisdictions where the prosecutor, rather 



than the police, decides w' ~ther to charge 
and what to charge}, defense counsel may 
well do his most effective plea negotiat
ing, pointing out the weaknesses of the 
State's case, or just keeping the charges low 
by persuasion. 

The benefit to the defendant is obvious; the 
benefit to society includes reduction of court 
congestion and delays in handling cases. As 
numerous jurisdictions experiment with meth
ods of diverting cases out of the judicial sys
tem prior to formal charging, this function 
takes on added significance. 

When counsel first is appointed or provided at 
the initial appp,arance (or thereafter), there is 
usually a delay while he interviews the lIefen
dant and conducts whatever investigation or 
informal discovery is neGessary on behalf of 
his client. When counsel enters the case at 
the focLls-ot-suspicion stage, he will be 
better prepared at the initial appearance (han 
he would unc1er an arraignment appointment. 
Agein, the defendant benefits from early re
presentation and the judicial process benefits 
from reduction in delay. (NAC, Courts, 254 
(1973).) 

EXisting systems of public representation do 
not insure that the indigent j:'erson is provided the 
benefits of early representation. Tllese systems 
usually require the fOima! intervention of law 
enforcement agencies and the courts prior to the 
provision of publicly provided counsel. For 
example, present systems provide that the 
indigent must be under arrest or charged with a 
crime to be eligible for public representation. 
(Se:3, e.g., IOWA CODE §336A.3 (1975}.) In 
addition, these systems require that the indigent 
make a fv'rnal request to the court for the 
apPOintment of counsel. (See, e.g., Iowa Code 
§§ 336A.4 775.4 (1975).) The earliest opportunity 
to make such a request and to have counsel 
apPOinted usually occurs at the initial appearance 
following ariest and booking. (See, e.g. Iowa 
CODE §§ 757.7, 758.1; 761.1 (1975}.) Thus, prior 
to the initial appearance, counsel is generally 
not availanh~ to the indigent. The effect of such 
a system is that the: actions of law enforce
ment agencies and the courts essentially deter. 
mine the point in the criminal process at which 
the indigent person may exercise his/her right 
to counsel. In contrast, the person who has 
sufficient financial resources may exercise his/ 
her right to counsel without the intervention 
of the pOlice and the courts'. If the affluent 
person is the subject of a police or grand 
jury investigation, ne/she may retain private 
counsel. Thus, the person who can alford an 
attorney is not required \0 forgo the benefits 
of eariv involvement by counse:. 

Standards 8.12 and 8.13 set forth several 
procedures designer! to insure that the indigent 
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person reGelves tht:; benefits of early involvement 
by counsel. The standards enable the indigent 
person to apply directly to the public defender or 
other appointing authority for public repre
sentation. These provisions eliminate the 
necessity of relying upon the ; lice and the 
courts to make counsel available. They also 
create a source of legal advice for the in(ligent 
who is under investigation or who feels that 
he/she is th8 subject of an investigation. If the 
indigent is incapacitated or incompetent, the 
standards permit someone acting on his/her 
behalf to make the application for public repre
sentation. Standard 8.13 directs that the court 
rafer to the public defender or court appOinted 
counsel any case in which an indigent has 
neither waived nor reaues,ed counsel. 

Conference participantf: observe that such 
procedures may enable persons who are not 
eligible for public representation to requ8st and 
receive initial counseling at public expense" 
Partici pants concl ude that the importance of 
providing early and continuous legal represen
tation in criminal matters outweighs the cost of 
providing occasional and limited gervices to 
inel igible persons. Therefore, Standard 8.13 
directs that the public defender continue to 
represent the ineligible person until private 
counsel can be retained. The standard assumes 
that court appOinted private counsel will continue 
to represent the unqual ified person on a 
fee-paying basis. The partial payment provisions 
of Standard 8.15 provide the necessary flexibility 
to l/lsure continuous legal representation. 

Effective provision of defense services to all 
eligible defendants through a combined public 
defender and assigned counsel system requires 
t:'at COUl·t appointed private attorneys be qualified 
to provide competent and early represer,tation. To 
insure maximum effectiveness and efficiency of 
the assigned counsel component of the public 
defense system recommended for Iowa, Standard 
8.14 directs that the court maintain an up-to-date 
list of qualified attorneys who are willing to 
accept appointments. (NAC, Cou,ts, 282 (1973}.) 
In addition, the standard suggests that the public 
ciefender provide assistance to court aPPOinted 
counsel. Appointed attorneys need the same 
current information and supporting services as 
public defenders to effectively perform their 
function. If feasible, the public defender should 
supply such assistance. 

It is clear that expanding public representa~ion 
in the mann0r recommended in these standards 
involves numerous administrative and procedural 
difficulties. 'ihe standdrds do not ofter solutions 
to all of these. Conference participants feel that 
practical solutions to these problems can best be 
developed as the standards are implemented. 

COMPARATIVE ANALYSiS REFERENCE 
NAC Courts 13.1, ·i3.3, 13.15. 



STANDARD 8.15 
Payment for Public Representation 

An individual provided public representation 
should be required to pay any portion of the cost 
of the representation that he/she is able to pay at 
the time. Such payment should be no more than 
an amount that can be paid without c~using 
substantial hardship to the individual or his/her 
family. Where any payment would cause sub
st~niial hardship to the individual or his/her 
family, such representation should be provided 
without cost. 

The test for determining ability to pay should be 
a flexible one t"lat considers such factors as 
amount of income, bank account, ownership of a 
home, a car, or other tangible or iniangible 
property, the number of dependents, and the cost 
of subsistence for the defendant and those to 
whom he/she owes a legal duty of support. In 
aplPlying this test, the following criteria and 
qualifications should govern: 

1. Counsel should not be denied to any 
person merely because his/her friends or 
relatives have resources adequate to 
retain counselor because he/she has 
posted, or is capable of posting, bond. 

2. Whether! a private attorney would be 
interested in representing the defendant 
in his/her present economic circum
stances should be considered. 

3. The fact that an accused on bail has been 
able 10 continue employment following 
his/her arrest should not be determinnHve 
of his/her ability to employ private 
counsel. 

4. The defendant's own assessment of 
his/her financial ability or inability to 
obtain representation without substantial 
hardship to himself/herself or his/her 
family should be considered. 

COMMENTARY 

This standard addresses the question as to 
whether legal counsel at public expense should be 
provided for only the completely indigent or 
whether it should be made available to the 
partially indigent person as well. Limiting public 
representation to only the completely indigent has 
a distinct disadvantage; it requires that the partial 
indigent exhaust every financial resource'!.) 
become eligible for publicly provid~d counsel. 
(ABA, Providing riefense Services, 54 (Approved 
Draft, (1968).) Such a requiremF.lnt may cause 
substantial hardship not only to the accused but 
also to those It·/ho rely upon the accused for 
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personal or family necessities. Ultimately, 
society may bear the burden of providing for the 
well-bei ng of the accused and h is I her depen
dents. (NAC, Courts, 257 (1973).) 

Standard 8.15 adopts the second approach and 
provides for public representation of the partially 
indigent person. Conference participants con
clude that this approach is particularly well suited 
to Iowa where the greatest demand for public 
defense services is among low income persons 
rather than among unemployed indigents. The 
present Iowa criminal justice system recognizes 
this need and provides for public representation of 
the partially indigent person. However, the 
present system is fragmt1nted and lacks uniform 
guidelines for providing defense services to the 
partial indigent. (See Contemporary Studies 
Project, Perspectives On The Administration Of 
Criminai Justice In Iowa, 57 Iowa L. Rev. 598, 
680-686 (1972).) Standard 8.15 establishes uniform 
criteria and requirements. 

The standard sets forth a substantial hardship 
test for determining eligibility for public repre
sentation. It requires that the State provide public 
representation when oayment for counsel would 
be a substantial hardship to the accused or 
his/her family. However, the person provided 
public representation must pay that portion of the 
cost as hel she is able to pay without causing a 
substantial hardship. 

Conference participants identify several advan
tages to the partial payment requirement. 
PartiCipants believe that the requirement will 
minimize the cost of extending public defense 
services beyond those completely indigent. Also, 
participants feel that partial payment will help to 
remove the stigma attached to those who must 
rely upon publicly provided services. Similarly, 
conferees conclude that such a provision will 
diminish the inherent scepticism concerning the 
qual ity of defense services provided totally at 
public expense. In this manner, the credibility of 
public defender offices and court appointed 
attorneys will be enhanced. Finally, the 
participants agree that thD partial payment 
requirement will increase the client's sense of 
responsibility during the criminal process. 

The second paragraph of the standard states 
the factors th1t should be considered when 
determining the accused's ability to pay for 
representation. The criteria and qualifications 
reflect the position of the National Advisory 
Commission on Criminal Justice Standards and 
Goals. The National Advisory Commission states 
that: 

To determine eligibility for public represen
tation, it is necessary to rely significantly 
upon the defendant's ability to obtain private 
representation and to weigh the defendant's 
own evaluation of his financial situation. 



Although this may result in abuses by some 
accused persons, most defendants will 
prefer to retain private attorneys if they can 
afford to do so. The desire for private 
representation is the best single safeguard 
against excessive use of appointed counsel 
or defender's services at public expense by 
non-needy persons. (NAG, Courts, 258 
(1973).) 

COMPARATIVE ANALYSIS REFERENCE 
NAG Gourts 13.2. 
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Chapter Nine 

The Judiciary 

Goal: To provide for a statewide judicial 
system of unquestioned integrity and 
competence for settling legal disputes, 
including contested criminal prosecutions .. 
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STANDARD 9.1 
-'~.h:JduaaJ.J)election 

Vacancies in the Supreme Court and District 
Court should be filled by appointment by the 
Governor from lists of nominees submitted by the 
appropriate judicial nominating commission. 
Three nominees should be submitted for each 
Supreme Court vacancy, and two nominees 
should be submitted for each District Court 
vacancy. if the Governor fails for thirty days to 
make the appointment, it should be made from 
such nominees by the Chief ~'ustice of the 

·"-__ .... Supreme Court. 

There should be a State Judicial NominatinC1 
Commission. Such commission should make 
-nominations to fill vacancies in the Supreme 
Court. The State Judicial Nominating Commis
sion should be composed and selected as 
follows: There should be not less than three or 
more than eight appointive members, as provided 
by law, and an equal number of elective members 
on such Commission, all of whom should be 
electors of the State. The appointive members 
should be appointed by the Governor subject to 
confirmation by the senate. The elective memo 
bers should be elected by the resident members 
of the bar of the State. The judge of the Supreme 
Court who is senior in length of service on 
said Court, other than the Chief Justice, should 
also be a member of such Commission and 
should be its chairman. 

There should be a District Judicial Nominating 
CarT/mission in each judicial district of the State. 
Such commissions should make nominations to 
fill vacancies in the District Court within their 
respective districts. District Judicial Nominating 
Commissions should be composed and selected 
as follows: There should be n01 less than three 
nor more than six appointive members, as 
provided by law, and an equal number of elective 
members of each such commission, all of whom 
Sl10UId be electors of the district. The appointive 
members should be apPointed by the Governor. 
The elective members should be elected by the 
resident members of the bar of the district. The 
district judge of such district who is senior in 
length of service should also be a member of such 
commission and should be its chairman. 

Due consideration should be given to area 
representation in the appointment and election of 
Judicial Nominating Commission members. 
Appointive and elective members of Judicial 
Nominating Commissions should serve for six 
year terms, should be ineligible for a second six 
year term on the same commission, should hold 
no office of profit at the United States or of the 
State during their terms, should be chosen 
without reference to political affiliation, and 
should have such other qualificatiolls as may be 
prescribed by law. As near as may be, the terms 
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of one-third of such members should expire every 
two years. 

Each judicial nominating commission should 
carefully tonsider the individuals available for 
judge, and within Sixty days after receiving notice 
of a vacancy should certify to the governor and the 
chief justice the proper number of nominees. 
Such nominees should be chosen by the 
affirmative vote of a majority of the full statutory 
number of commissioners upon the basis of the:, 
qualifications and without regard to political 
affiliation. Nominees should be members of the 
bar of Iowa, should be residents of the State or 
district of the court to which they are nominated, 
and should be of such age that they will be able to 
serve an initial and one regular term of office to 
which they are nominated before reaching the age 
of seventy-two years. N-.I person should be 
eligible for nomination by a commission as judge 
during the term for which he/she was elected or 
appointed to that commission. 

There should be in every county a judicial 
magistrate appointing commission which should 
be composed of the following members: 
1. A district court judge designated by the 

chief judge of the district to serve until 
a successor is designated. 

2. Three members elected by the public every 
two years. A commissioner· appointed pur
suant to this provision should not be an 
attorney, or an active law enforcement 
officer. 

3. Two attorneys elected by the county bar. 
Judcial magistrates should be appOinted pursuant 
to the judicial magistrate appointment procedures 
set forth in Chapter 602 of the 1975 Code 
of Iowa. 

All distinctions presently existing in the Code 
of Iowa between district associate judges and 
full-time judicial magistrates should be abol
ished; including distinctions in jurisdiction, tilie, 
retirement benefits, qualifications, and tenure. 

STANDARD 9.2 
Judicial Tenure 

Members of all courts should have such tenure 
in office as may be fixed by law, but terms of 
Supreme Court Judges should be not less than 
eight years and terms of District Court Judges 
should not be less than six years. Judges should 
serve for one year after appointment and until the 
first day of January following the next judicial 
election after the expiration of such year. They 
should at such judicial election stand for retention 
in office on a separi:lte ballot which shall submit 
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the question of whether such judge should be 
retained in office for' the tenure prescribed for 
such office and when such tenure is a term of 
years, on their request, they should, at the judicial 
election next before the end of each term, stand 
again for retention on such ballot. 

All judges of the Supreme Court or District 
Court who shall have reached the mandatory 
retirement age, should cease to hold office. The 
mandatory retirement age should be seventy-five 
years for all judges of the Supreme Court or 
District Court holding office on July 1, 1965. The 
mandatory retirement age should be seventy-two 
years for all judges of the Supreme Court or 
District Court appointed to office after July 1, 
1965. Judges of the Supreme Court or District 
Court who are retired by reason of age should with 
their consent be eligible for assignment by the 
Supreme Court to temporary judicial duties on any 
court in the State, however only retired Supreme 
Court judges should be assigned to the Supreme 
Court and only in the case of temporary absence 
of a member of the Supreme Court. 

Standard 9.3 
JUdicial Compensation 

Judges should be compensated at a rate that 
adequately reflects their judicial responsibilities. 
The salaries and retirement benefits of the Federal 
judiciary should serve as a model for the State. 
Where appropriate, salaries and benefits should 
be increased during a judge's term of office. 

STANDARD 9.4 
Judicial Discipline and Removal 

Judges shOUld be disciplined and removed from 
office pursuant to the provisions relating to 
judicial qualifications set forth in Chapter 605 of 
the 1975 Code of Iowa. 
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STANDARD 9.5 
Judicial Education 

Iowa should create and maintain a comprehen
sive program of continuing judicial education. 
Planning for this program should recognize the 
extensive commitment of judge time, both as 
faculty and as participants of such programs, that 
will be necessary. Funds necessary to prepare, 
administer, and conduct the programs, and funds 
to permit judges to attend appropriate national 
and regional educati.olial programs, should be 
provided. 

COMMENTARY 

The goal of "The Judiciary" is to insure a 
statewide judicial system of unquestioned integ
rity and competence for settling legal disputes, 
including contested criminal prosecutions. To 
attain this goal, the courts must have an abiding 
concern to preserve their heritage of freedom and 
to provide deliberative thoughtfulness in settling 
all matters before th(~m. (NAC, Courts, 145 
(1973).) 

"No procedures or court systems can be any 
better than the judges who administer the 
procedures and render the decisions .... Since 
judges exercise enormous piscretionary power, 
and since trial judges function without any kind of 
direct supervision and perform their work alone 
rather than with colleagues, the quality of judicial 
personnel is more important than the quality of 
the participants in mar;y other systems." (Id.) 
"The provisions established for the selection, 
tenure, compensation, and removal of judicial 
personnel are the main tools available for 
ensuring superior judicial quality." (Contempo
rary Studies Project, Perspectives On The 
Administration Of Criminal Justice In Iowa, 57 
Iowa L. Rev. 598, 767 (1972).) The standards 
contained in this chapter set forth tile most 
appropriate methods of insuring superior judicial 
quality in Iowa. It is noteworthy that conference 
participants endorse the present I:;wa system in 
three areas: judiciai selectlon, tenure, and dis
cipline and removal. 

Judicial Selection 

Standard 9.1 rejects popular election of judges· 
as a judicial selection method. The National 
Advisory Commission on Criminal Justice Stan
dards and Goals identifies several adverse effects 
that result from direct election of judges: 



First, it has failed to encourage the ablest 
persons to seek or accept judicial post::. An 
elective system does not agressively seek 
out the best possible candidates; nor does it 
attract the most capable lawyers who, under 
another selection system, might accept 
judicial office. Capable lawyers with 
established law practices understandably are 
reluctant to leave them for an insecure 
elective judicial position. 

Second, popular election of judges provides 
an incentive for judges to decide cases in a 
popular manner. The appearance of impro
priety may be present even if future election 
prospects play no role in judicial decision
making. An elective selection system does 
little to dissuade minority groups from 
believing that an elected judge must pander 
to the popular viewpoint in order to remain in 
judicial office. 

Third, the elective system places the crucial 
matter of selection in a context in wt)ich the 
electorate is least likely to be i(,formed on 
the merits of the candidatvs. The voter 
generally is faced with such an enormous 
ballot that it is virtually impossible ,or even a 
conscientious person to obtain sufficie; t 
information to vote intelligently on candi
dates for all elective positions. (NAC, 
Courts, 146 (1973).) 

The standard directs that judicial selection 
involve joint action by the bar, presently sitting 
judges, the electorate and the Governor of the 
State. Involvement by the bar and presently 
sitting judges insures that those best able to 
judge the professional qualifications of potential 
judges have a role in the selection process. 
Lawyers are " ... able to apply professional stan
dards of skill and integrity in considering their 
colleagues for judicial v3cancies." (NAC, Courts, 
148 (1973).) Similarly, the judges' experience 
with the requirement of judicial office assists 
" ... in recognizing the qualities required by a 
competent judge." (Id.) The lay persons' concern 
for the court's public image emphasizes " ... the 
nonprofessional requirements that ought to ac
company judicial office .... " (Id.) Conference par
ticipants conclude that existing Iowa proce
dures for the selection of judges sufficiently 
insure the involvement of the bar, the judiciary, 
the electorate, and the Governor. Standard 9.1 
reflects the Iowa provisions. (See, Iowa Consti· 
tution, V; Amend. 1962, No. 21; IOWA CODE 
ch. 46 (1975).), 

Conference partiCipants recommend two modi
fications to the Iowa judicial magistrate system. 
The first relates to the appointment of members of 
county judicial magistrate appointing commis
sions. Participants believe that existing provi
sions, which grant the board of supervisors the 
power to appoint three members of the commis
sion, subject the appointment process to undue 
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political pressure and input. (See IOWA CODE 
§ 602.42 (1975).) TO'"elirninate political input, 
participants recommend that the three members 
currently appointed by the board of supervisors be 
elected by the public. 

Conference participants also recommend that 
the distinctions between district associate judges 
and full-time magistrates be abolished. Partici
pants conclude the usefulness of the full-time 
magistrate position in the Iowa judicial system is 
not being fully realized because of existing 
statutory limitations. For example, conference 
partiCipants feel that distinctions in title and 
salary between district associate judges and 
full-time magistrates diminish the attractiveness 
of the full-time magistrate position and, ulti
mately, limit the number of attorneys who become 
candidates for the full-time magistrate position. 
PartiCipants believe that, if the distinctions are 
eliminated, more attorneys will become candi
dates and the opportunities for selecting an 
individual with the qualifications demanded by 
the position will be increased. Conference 
participants conclude that this will eventually 
enhance the qvality of justice dispensed in 'the 
Iowa court system. 

Similarly, participants conclude that abolishing 
the distinctions between district associate judges 
and full-time magistrates will increase judicial 
resources within the court system. Participants 
observe that existing provisions permit the chief 
Judge of the judicial district to order a district 
associate judge to " ... temporarily exercise any of 
the jurisdicti()n of a district judge ... " when a 
district court judge is incapaCitated. (IOWA 
CODE § 602.32 (1975).) Participants note, how
ever, full-time magistrates cannot be so ordered. 
Participants feel that eliminating this distinction 
will increase available judicial resources, espe
cially in view of the eventual elimination of the 
district associate judge position. 

Judicial Tenure 

Standard 9.2 endorses current Iowa provisions 
relating to judicial tenure. The standard provides 
for popular participation in the retention of judges 
but eliminates most of the problems of the 
elective system. (NAC, Courts, 150 (1973).) For 
example, it eliminates tht.1 need for judges to 
campaign for office. However, the standard 
" ... provides the opportunity for popular rejection 
of a sitting judge in the exceptional case in which 
he has so offended community sentiment that the 
electorate is willing to reject him in favor of an 
unidentified successor." (Id.) 

Judicial Compensation 

Standard 9.3 directs that. Iowa judges be 
compensated at a rate that reflects their judicial 
responsibilities. "Qualified Judicial personnel 
cannot be attracted and retained without adequate 
compensation. While it is unreasonable to expect 
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judicial salaries 10 mulch Ihe incorno of hiUhly 
successful private allorney~;, it is equally un
reasonable to ask attorneys to make tremendous 
economic sacrifices in accepting a judicial 
position." (NAC, Courts, 152 (1973).) Conference 
participants recommend that the salaries and 
benefits of the Federal judiciary serve as a model 
for Iowa. 

Judicial Discipline and Removal 

Conference participants conclude that tile 
existing 101,',/a procedures for the discipline and 
removal of judges represent the public interest 
without unduly compromising the independence 
of the judicial branch. {See IOWA CODE 
§§605.26-.31 (1975).) Therefore, Standard 9.4 
endorses the Iowa provisions. 

COMPARATIVE ANALYSIS REFERENCE 
NAC Courts 7.1-7.5. 
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Chapter Ten 

COLlrt Administration 

Goal: To provide fpr uniform and profes· 
sional court administration to manage 
judicial resources and insure efficient 
court functioning. 
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STANDARD 10.1 
Unification of the Court System 

State courts should be organized into a uni· -'\ fied ,judicial system financed by the State under 
general supervision of the chief justice of the 
Iowa Supreme Court. 

All trial courts should be unified into a single 
trial court with general criminal as well as civil 
jurisdiction. Criminal jurisdiction now in courts 
of limited jurisdiction should be placed in these 
unified trial courts of general jurisdiction, witI'} the 
exception of certain traffic violations. The I"awa 
Supreme Court should promulgate rules for the 
conduct of minor as well as major criminal 
prosecutions. 

All judicial functions in the trial courts should 
be performed by full-time judges. All judges 
should possess law degrees and be members of 
the bar. 

A transcription or other record of the pretrial 
court Droceedings and the trial should be kept in 
all crirninal proceedings. 

The appeal procedure should be the same for all 
cases. 

Pretrial release services, probation services, 
and other rehabilitative services should be 
available in all prosecutions within the jurisdic
tion of the unified trial court. 

COMMENTARY 

Standard 10.1 endorses Iowa's recent move to 
unify the State court system and makes several 
recommendations designed to achieve further 
reform. The standard recommends that all 
judicial duties be performed by the judges of the 
trial court. (See Standard 9.1.) Currently, judicial 
magistrates perform such tasks as issuance of 
search and arrest warrants, holding initial 
appearances, presiding at preliminary hearings, 
and trying the issue of guilt or innocence in 
Simple and indictable misdemeanor cases. The 
standard contemplates that all judicial officers of 
the Iowa district court will be full-time judges and 
wili have the jurisdiction to perform all trial court 
functions. 

The standard also directs that the appeal 
procedure for all criminal cases be the same. The 
National Advisory Commission identifies the trial 
de novo, or trial anew procecjure, as a problem of 
existing trial court systems: 

[The trial de novo] precludes effective review 
and monitoring of the work and decisions of 

the lower courts by appellate tribunals, and 
enables judges of the lower courts, unlike 
their general jurisdiction judicial counter
parts, to operate with improp':lr procedures 
and under erroneous assumptions of the 
sUbstantive law. (NAC, Courts, 162 (1973).) 

The standard eliminates the trial anew appeal 
procedure for nonindictable offenses and recom
mends that the appellate prodecure for indictable 
offenses be applied to nonindictable appeals. 
(See IOWA CODE § 762.43 (1975).) To implement 
this recommendation, the standard requires that 
transcripts or other record be kept in all criminal 
proceedings. 

COMPARATIVE ANALY$IS REFERENCE 
NAC Courts 8.1 . 

STANDARD 10.2 
State Court Administrator 

The State court administrator should be 
selected by the Iowa Supreme Court and he/she 
should be subject to removal by the same 
authority. The performance of the State court 
administrator should be evaluated periodically by 
performancie standards adopted by the Iowa 
Supreme CIDurt. 

The StatEI court administrator should, subject to 
the control of the Iowa Supreme Court, establish 
policies fOlr the administration of the State's 
courts. ~ie/she also should establish and 
implement guidelines for the execution of these 
policies, and for monitoring and reporting their 
eXflc,ution. Specifically, tile State court admini
strator should establish policies and guidelines 
dealing with the following: 

1. Budgets. A budget for the operation of 
the entire court system of the State should 
be prepared by the State court administrator 
and submitted to the appropriate legislative 
body. 

2. Personnel Policies. The State court admin· 
istrator· should. recommend uniform per· 
sonnel policies and procedures governing 
recruitment, hiring, removal, compensation, 
and training of all nonjudicial employees 
of the courts. 

3. Information Compilation and Dissemina· 
tion. The State court administrator should 
develop a statewide information system. 
This system should include both statistics 
and narrative regarding the operation of 
the entire State court system. J!U least 



yearly, the State court administrator should 
issue an official report to the public and 
the legislature, containing information reo 
garding the operation of the courts. 

4. Control of Fiscal Operations. The State 
court administrator should be responsible 
for policies and guidelines relating to 
accounting and auditing, as well as pro· 
curement and disbursement for the entire 
statewide court system. 

5. Liaison Duties. The State court adminis· 
trator should maintain liaison with the 
government and private organizations, labor 
and management, and should handle public 
relations. 

6. Continual Evaluation and Recommendation. 
The State court administrator should con· 
tinually evaluate the effectiveness of the 
court system and recommend needed 
changes. 

7. Assignment of Judges. The State court 
administrator, under the direction of the 
presiding or chief justice, should assign 
judges on a statewide basis when required. 

STANDARD 10.3 
Chief Judge and Administration Policy 
of ~rrial Court 

local administrative policy for the operation of 
each trial court should be set out, within 
guidelines established by the Iowa Supreme 
Court, by the judge or judges making up that 
court. Each trial court consisting of more than 
one judge should meet, on a regular schedule with 
an agenda, to consider and resolve problems 
facing the court and to set policy for the operation 
of the court. 

Ultimate local administrative judicial authority 
in each trial jurisdiction should be vested in a 
chief judge for a substantial1ixed term. The chief 
judge should be selected on the basis of 
administrative ability rather than seniority. 

The functions of the chief judge should be 
consistent with the statewide guidelines and 
should include the following: 

1. Personnel matters. The chief judge, with 
the assistance of the district court 
administrator, should have control over 
recruitment, removal, compensation, and 
training of nonjudicial employees of the 
court. He/she should prepare and submit 
to· the court for approval rules and 

regulations governing personnel matters 
to ~nsure that employees are recruited, 
selected, promoted, disciplined, removed, 
and retired appropriately. 

2. Trial court case assignment. Cases should 
be assigned by the cour~ administrator 
under the supervision of the chiei judge. 
The court admillistraior should apportion 
the business of the couri among the trial 
judges as equally as possible, and he/she 
should reassign cases as convenience or 
necessity requires. The chief judge should 
require that a judge to whom a case is 
assigned should accept that case unless 
he/she is disqualified or the interests of 
justice require that the case not be heard 
by that judge. When a judge has finished 
or continued a matter, the chief judge 
should require that the court administrator 
be notified of that fact. 

3. Judge assignments. The chief judge should 
prepare an orderly plan for judicial vaca· 
tions, attendance at educational programs, 
and similar matters. The plan should be 
approved by the judges of the court and 
should be consistent with the statewide 
guidelines. The chief judge also should 
require any judge who intends to be 
absent from his/her court one-half day or 
more to notify the district court admin· 
istrator well in advance of his/her contem· 
pllated absence. The chief judge should 
hfJve the power to assign judges to the 
various branches within the trial court. 

4. Information cOn1Dilation. In addition to the 
statistical reporting required by the State 
court administrator, the chief judge should 
have responsibility for development and 
coordination of statistical and manage· 
ment information. 

5. Fiscal matters. The district court admin· 
istrator should have responsibility for ac· 
counts and auditing as well as procure· 
ment and disbursing under the supervision 
of the chief judge. The chief judge should 
approve the court's proposed annual bud· 
get. 

6. Court policy decisions. The chief judge 
should appoint the standing and special 
committees of judges of the court 
necessary for the proper performance of 
the duties of the court. He/she also 
should call meetings of all the judges as 
needed, and designate one of the other 
judges as acting chief judge in his/her 
absence or inability to act. 

7. Rulemaking. The chief judge should by 
order fix times and places 01 holding 
court and designate the respective pre
siding judges. The chief judge should, 
with the assistance of appropriate com· 
mittees, propose local rules for the con-



duct of the court's business to be sub
mitted to the judges for their approval. 

8. Liaison and public relations. The chief 
judge should have the responsibility 
for liaison with other court systems, and 
other governmental and civic agencies. 
He/she should represent the court in 
business, administrative, or public rela
tions matters. When appropriate, he/she 
should meet with (or designate the 
district court administrator or other 
judges to meet with) committees of the 
bench, bar, and news media to review 
problems and promote understanding. 

9. Improvement in the functioning of the 
court. The chief judge should continually 
evaluate the effectiveness of the court in 
in administering justice. He/she should 
recommend changes En the organization, 
jurisdiction, operation, or procedures of 
the court when he/she believes these 
would increase the effectiveness of the 
court, 

STANDARD 10.4 
District Court Administrators 

Each judicial district in the State of Iowa should 
have a full-time court administrator with State 
funding. The court administrator should be 
appointed by the chief judge of each judicial 
district. 

The functions of district court administrators 
should include the following: 

1. Implementation of poliCies set by the State 
court administrator; 

2. Assistance to the State court administrator 
in setting statewide policies; 

3. Preparation and submission of the budget 
for the court or courts with which he/she is 
concerned; 

4. Assist the chief judge in the recrui~ing, hiring, 
training, evaluating, and monitoring personnel 
of the court or courts with which he/she is 
concerned; 

5. Assist the chief judge in the management 
of space, equipment, and facilities of the 
court or courts with which he/she is con· 
cerned; 

6. Dissemination of information concerning the 
court or courts with which he/she is con· 
cerned; 

7. Procurement of supplies and services for the 
court or courts with which he/she is con· 
cerned; 

8. Monitor the funds for the court or courts 
with which he/she is concerned; 

9. Preparation of reports concerning the court 
or courts with which he/she is concerned; 

10. Juror management; 
11. Study arid improvement of case flow, time 

standards, and calendaring; and 
12. Research and development of effective 

methods of court functioning. 
The d;strict court administrators should discharge 

thoir functions within the guidelines set by the 
State court administrator. 

COMMENTARY 

The American Bar Association observes that 
"[t]he caseload and diversity of adjudicative 
responsibilities in most trial courts are very great, 
and in some instances nearly overwhelming. It is 
therefore of critical importance that the most 
effective use be made of the court's resources." 
(ABA, Trial Courts, 48 (1976).) Effective use of the 
court's resources can only be made if these 
resources are managed and administered proper
ly. 

Court administration refers to the management 
of the nonjudicial business of the court system. 
(See, NAC, Courts, 171 (1973),) Its purpose is 
" ... to secure the proper allocation of the court's 
time and resources among all the cases the court 
is responsible for determining." (ABA, Trial Courts, 
2 (1968).) Traditionally, the court administrative 
function has been performed by the judges of the 
court system. Thus, in addition to deciding cases 
and deliberating on other judicial matters, judges 
have been required to assign and monitor cases, 
maintain and prepare reports, control fiscal oper· 
ations, and supervise the activities of persons 
subject to the authority of the court. 

Fair and effective administration of justice 
requires continuous attention both to the adjudi. 
cative function of the court and to its administra
tive function. It is becoming apparent that, due to 
increasing workloads, judges cannot continue to 
perform both functions effectively. To insure that 
the proper performance of one function does not 
adversely affect the performance of the other, 
judges must be relieved of some of their 
administrative chores and assisted in the perfor
mance of others. The most appropriate way to 
reduce the judicial workload while retaining 
effective court administration is to establish a 
statewide court administration system. 

The standards contained in this chapter set 
forth a court administration system designed to 
meet the needs of Iowa's courts and judiciary. 
Two premises underlie this system. The first is 
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1l1at effective court administration requires a 
balance between centralized control and flexibility 
for accommodation to local conditions. (NAC, 
COUtts, 177 (1973).) The second is that State 
financing of the court administrative function is 
essential to promote uniformity and equality 
illIlOlln Ihn Slain's jutilcial districts and 10 
olilllillllie local political control over court 
admilli*1lratioll. The slandards rocomrnolld thai 
the Iowa court administration system be com
posed of four entities: the Iowa Supreme Court, 
the chief judges of the Iowa District Court, a State 
court administrator, and district court administra
tors. 

Iowa Supreme Court 
The Iowa Supreme Court should retain ultimate 

administrative authority for the conduct of the 
State's judicial business. However, the general 
exercise of this responsibility should be delegated 
to the chief judges of the Iowa District Court and 
to the State court administrator. The role of the 
Supreme Court should be to promote administra
tive uniformity among the judicial districts. To 
promote uniformity, the Court should establish, 
through the State court administrator, statewide 
rulbS for the administration of the Iowa District 
Court. However, these rules should be broad and 
flexible enough to enable judicial districts to 
make adjustments for their own situations and 
problems. The chief judges of the Iowa District 
Court and the State court administrator should 
participate in the development of the statewide 
administrative rules. 

State Court Administrator 

Standard 10.2 recommends that the State court 
administrator be appointed by the justices of the 
Iowa Supreme Court. His/her function should be 
to establish and implement, under the SuprElme 
Court's control, minimum statewide policies and 
guidelines for court administration. The standard 
outlines the areas in which these policies and 
guidelines should be developed. These areas 
rel,·t, Nimarily to State-level considerations requir
in!' .JII"orm treatment. It is essential to the effi
ci(;nt administration of the State court system that 
control of these areas be centralized in the State 
court administrator's office. 

The Chief Judge 
Standard 10.3 contemplates that, sublect to the 

coordinating authority of the Iowa Supreme Court 
and minimum statewide policies and gUidelines, 
local administrative policy for each judicial 
district will be set and actual court administration 
will be performed within each judicial district. 
(See NAC, Courts, 181 (1973).) The chief judge of 
the judicial district should have ultimate authority 
for the local administration of the courts within 
the judicial district. However, local court admin
istrative policy should be set by the judges of the 
judicial district acting as a policy board. "A 
'modern court is a company of equals operating 

under customs developed within the legal 
community over a period of several hundred years. 
Each judge is in many respects independent. But 
as a member of a larger organization, he is 
expected to relinquish some of his autonomy to 
tho noeds of the orrJ[lni7ation. The preservation of 
his necessary independence within 11 systom 
ruqlllllll~' ~UlllU ItlllllqUI~;llllllllll ul illllOlIOIllY (:;111 
host bo accomplishod in a participatolY PIOCOS!; 
through electing nne! serving on a board of ju<iQos 
or as presiding judge." (NAC, Courts, 181 (1973).) 

The judges should meet regularly to establish 
policy for the operation and administration of 
their judicial district. "To operate as a unit, judges 
must coordinate their activities. Vacation policies 
must be prescribed, working hours determined, 
specialized functions assigned. and responsibility 
defined .... The judges sitting in concert can search 
basic policy decisions about the operation of the 
Uudicial district] that should not be imposed from 
the outside. Judges participating in the decisions 
about their operations understand the purposes 
behind the decisions and usually are committed 
to them. When the decisionmaklng process is made 
formal and continuous, all the judges involved will 
tend to support these decisions." (Id.) 

In addition to insuring that trle minimum 
statewide administrative guidelines are followed, 
the chief judge should be responsible for the 
functions set forth in the standard. Responsibility 
for some of these functions, such as Information 
compilation and fiscal matters, should be 
centralized because they relate to the operation of 
the judicial district as a single entity. Others, 
such as rulemaking and judge aSSignment, should 
be cen'ralized to promote uniform and efficient 
operation of the trial courts of the judicial district. 

The District Court Administrator 

Chief and district court judges must be given 
proper management support to assist them in 
carrying out the functions outlined in Standard 
10.3. To insure that this support is available to all 
Iowa judges \ach judicial district should have a 
district cour\. administrator. 

The district court administrator must possess 
special qualifications. "Many specialized tasks 
must be performed if a trial court is to run 
smoothly. No one person can master all of the 
sl<ills necessary. Court reporters, courtroom 
clerl<s, legal secretaries, probation officers, police 
officers, and lawyers are all necessary to the 
operation of a trial court. The ability to understand 
and recognize these unique and often rare skills is 
necessary .... " (NAC, Courts, 184 (1973).) To 
effectively manage these skills, the district court 
administrator must have a complete understand
ing of the Iowa distiict court system and public 
administration. Because his/her authority to 
order things done is limited, the court administra
tor also must have the ability to persuade these 
persons to cooperate. 

'l[!l 
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The district court administrator must have the 
support and respect of the judges of the judicial 
district in order to effectively perform his/her 
administrative function. "The court administrator 
should have a close professional relationship with 
the [chief] judge, the board of judges, and the 
individual judges of the [district] court. This 
rela1ionship will assist the court administrator in 
the daily management of the business affairs of 
the court." (NAC, Courts, 184 (1973}.) To develop 
such a relationship, the court administrator must 
be a specialized professional whose administra
tive skills exceed those of t11e judges. Special 
effort should be made to recruit professional 
administrators specifically trained in court ad
ministration. 

Because the district court administrator must 
work closely with the chief judge of the judicial 
district, responsibility for appointing the court 
administrator should rest with the chief judge. 
Selection criteria should include the following: 

1. Knowledg9 of the justice system; 
2. Attitude toward public service; 
3. Understanding of modern management tech

nology; 
4. Demonstrated human relations skills; and 
5. Appreciation of the role of the court admin

istrator. (See NAC, Courts, 184 (1973}.) 

The functions of the district court administrator 
are listed in Standard 10.4. His/her role is to 
provide management support to effectuate ad
ministrative decisions. Therefore, the standard 
must be considered in conjunction wittl Standards 
10.2 and 10.3, which define administrative 
declsionmaking authority. Essentially, the stan
dards contemplate that the Iowa Supreme Court 
and the Iowa District Court vlill make ultimate 
court administrative decisions, and the State 
court administrator and the district court admin
istrators will be responsible for carrying out these 
decisions. Such a division of responsibility not 
only should reduce judicial workloads but also 
should promote uniform court administration 
throughout the Iowa court system. 

COMPARATIVE ANALYSIS REFERENCE 
NAC Courts 9.1-9.3. 
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STANDARD 10.5 
Caseflow Management 

U!timate responsibility for the management and 
movement of cases should rest with the judges of 
the trial court. In discharging this responsibility, 
the following steps should be taken: 

1. Scheduling of cases should be delegated to 
nonjudicial personnel, but care should be 
taken that counsel do not exercise an improper 
influence on scheduling. 

2. Recordkeeping should be delegated to non· 
judicial pemonnel. 

3. Case·in·process statistics, focusing upon the 
case at each stage of the court process, 
should be developed to provide information 
concerning elapsed time between events in 
the flow of cases, recirculations (multiple 
actions concerning the same defendant), and 
dispositions at various stages of the court 
process. 

4. The flow of cases should oe constantly 
monitored by the chief judg~, and the status 
of the court caiendar should be reported to 
the chief judge at least once each month. 

5. The chief judge should assign judges to areas 
of the court caseload that require speci&1 
attention. 

6. A central source of information concerning 
all participants in each case-including coun· 
sel of record-should be maintained. This 
should be used to identify as early as possible 
conflicts in the schedules of the participants 
to minimize the ncAd for laier continuances 
because of schedule conflicts. 

COMMENTARY 

The purpose of Standard 10.5 is to promote 
efficient allocation of trial court resources. 
Scheduling of cases and recordkeepin!:J should be 
delegated to nonjudicial personnel to relieve trial 
court judges -of some of their administrative 
burdens. Conference particip~nts recommend 
that the district court administrator perform these 
functions. (See Standard 10.4.) 

The district court adrninistrator should also 
keep criminal and civil trial court statistics. The 
National Advisory Commission on Criminal 
Justice Standards and Goals concludes that 
trad itional trial court statistics do not provide 
sufficient information for effective court adminis
tration. "Traditionally, criminal statistics kept by 
trial courts have been agency workload statistics 
that describe the number of dispOSitions, and the 



number of cases pending. But such agency 
workload statistics represent only the numblar of 
actions taken by the court during certain time 
periods. Proper management requires more than 
this type of data". (NAC, Courts, 187 (1973).) 

The National Advisory Commission recommends 
the following: 

Improved statistics systems .,. are needed to 
determine the impact of crime as well as the 
effects of criminal justice system policies and 
operations upon individual citizens and social 
groups, and to forecast the results of changes 
in practices or toe redefinition of agency roles 
and responsibilities. Cost-and-effect data must 
be generated in order to allocate resources to 
the most efficient existing techniques, proce
dures, and programs; to provide comparable 
agencies or personnel with standards of perfor
mance; to identify areas where increas~d expen
ditures will bring maximum benefits; and to 
ascertain that the use of the most basic criminal 
justice resources, both legal and fiscal, is ad- . 
justed to social priorities. Statistical methods 
also must be used by agencies other than courts 
to predict agency workloads in relation to both 
crime incidence and such internal system factors 
as changes in arrest policies, criminal procedures, 
or sentencing policies. 

The important information currently missing 
in most courts is the extent to wrich the actions 
preceding any given process point determine 
subsequent events. Effective management 
requires this information. Management purposes 
require statistics that show: 

1. Elapsed time between events; 
2. Recirculations (multiple actions toward 

same defendant); and 
3. Reconciled input-output or fallout (pro

portion of offenders or suspects released 
at various levels of the proceeding, such as 
the percentage exiting at preliminary hear
ing or at grand jury, and the percentage 
dismissed). 

The requirement of a'central source of infor
mation for use in identifying schedule conflicts 
of the attorneys involved in each case is one 
method of reducing the disruptive effect of 
continuances. When it appears that an attorney 
has conflicting obligations on a given date, a 
proceeding should be scheduled to avoid the 
conflict. (NAC, Courts, 188 (1973).) 

Standard 10.5 endorses the National Advisory 
Commission's recommendations. 

COMPAflATIVE ANALYSIS REFERENCE 
NAC Courts 9.4 
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STANDARD 10.6 
Coordinating Councils 

Coordinating councils should be established on 
a judicial district level and, where necessary, on a 
sub-district or county level. Each council should 
~ontain official representatives of all agencies of 
the criminal justice process within the area, as 
well as members of the public. 

These coordinating councils should continu
ously survey the organization, practice, and 
methods of administration of the court system; 
assist in coordinating the court system with other 
agencies of the criminal justice system; and make 
suggestions for improvement in the operation of 
the court system. 

STANDARD 10.7 
Input Into Court Administration 

The chief judge of each judicial dIstrict should 
establish a forum for interchange between judicial 
and nonjudicial members. of the court's staff and 
other interested groups or members of the 
community. 

COMMENTAHY 

The judiciary has ultimate responsibility for the 
management of the trial court system. However, 
the trial courts cannot operate in a vacuum. 
Judges must recognize that their administrative 
policies and procedures affect the operation not 
only of the trial courts but also of other criminal 
justice agencies. Effective trial court administra
tion requires continuous and informed criticism, 
coupled with recommendations for improvement 
from other functionaries within the Iowa criminal 
justice system. Standard 10.6 recommends that a 
coordinating council be established in each 
judicial district to provide trial courts with this 
input. Conference participants suggest that the 
judicial district coordinating councils be pat
terned after the Iowa Supreme Court Advisory 
Council, which provides input and makes recom
mendations to the Iowa Supreme Court. 
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Conference participants feel that the trial court 
system also suffers from a lack of public 
understanding. Participants conclude that in
creased communications between the judiciary 
and the public will help dispel the ir:lage of judges 
as individuals removed from the c<'''w~~:';)unity. (See 
NAG, Courts, 191 (1973).) Partici pant::; believe that 
increased communic..ition also will provide valu
able input to the court system. Therefore, 
Standard 10.7 directs that the chief judge of each 
judicial district establish a forum for interchange 
between the tridl court system and the public. 

COMPARATIVE ANALYSIS REFERENCE 
NAG Gourts 9.5,9.6. 
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Chapter Eleven 

'-rial Court Facilities 
and Community Relations 

Goal: To develop favorable court-commun
ity relations while maintaining the integrity 
of the court system_ 

86 



STANDARD 11.1 
Courthouse Physical Facilities 

Adequate physical facilities should be provided 
for court processing of criminal defendants. 
These facilities include the courthouse structure 
itself, and such internal components as the 
courtroom and its adjuncts, and facilities and 
conveniences for witnesses, jurors, and attor
neys. Facilities provided should con10rm to the 
followina requirements: 

1. The courthouse structure or struclUres 
should be adequate in design and space 
in terms of the functions housed within 
and the population served. All court facil' 
Hies should be properly lighted, heated, 
and air·conditioned. Additional court ses· 
sions may be held in other places by as· 
signment in facilities of adequate and 
appropriate design. 

2. The detention facilities should be located 
so that there are no unreasonable delays 
in defendants appearing for court pro· 
ceedings. Police and detention facilities 
should be separate from court facilities. 

3. The courtroom should be designed to 
facilitate interchange among the parti· 

. cipants in the proceedings, while at the 
same time providing for adequate se
curity of all personnel taking part in 
the proceedings. The floor plan and 
acoustics should enable the judge and 
the jury to see and hear the complete 
proceedings. A jury room, judges' cham
bers, staff room, and detention area 
should be convenient to each court
room. 

4. Each jurisdiction should have an ade
quate library containing the following: 
the annotated laws of the State, the 
State code of criminal procedure, the ap
proprIate municipal ·code,im annotated 
United States code, the State appellate 
reports, the U.S. Supreme Court reports, 
the Fecieral courts of appeals and dis
trict court reports, citators covering all 
reports and staiutes in the library, di
gests for State and Federal cases, a legal 
reference work digesting law in general, a 
form book of approved jury instruc
tions, iegal treatises on evidence and 
criminal law, criminal law and U.S. 
Supreme Court reporters published week
Iy, looseleaf services related tu crim
minal law, and if available, an index 
to the State appellate brief bank. Where 
courts sit in more than one location 
there should be additional library fa
cilities provided as needed. 

5. Provision should be made for witness 
waiting and assembly rooms. A central 
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registry should be provided where wit
nesses will register upon arrival. The 
rooms should be large enough to ac
commodate the number of witnesses ex
pected daily. They should be comfortably 
furnished and adequately lighted. The 
waiting areas should be provided with 
reading materials and telephones. Provi
sion should also be made for conference 
rooms where parties may confer with 
potential witnesses. 

6. Lounges and assembiy rooms should be 
provided for jurors; these should not 
be accessible to witnesses, attorneys, 
or spectators. They should be furnished 
comfortably. Telephone service should be 
available, when needed. 

7. A lawyers' workroom should be available 
in the courthouse for public and private 
lawyers. The room should be furnished 
with desks or tables, and telephones 
should be available. It should be located 
near a law library. There also should be 
rooms in the courthouse where attorneys 
can talk privately with their clients, without 
compromising the security needed. 

8. The physical facilities described in this 
standard should be clean and serviceable 
at ali times. 

STANDARD 11.2 
Court Information and Service Facilities 

FacilitIes and procedures should be established 
to provide information concerning court proces
ses to the public and to participants in the 
criminal justice system : 

1. An information service should be pro
vided in the courthouse by court per
sonnel. The information service should 
include personnel (who are familiar with 
the judicial system and the agencies 
serving that system) to direct defendants 
(and their friends and relatives), witnesses, 
jurors, and spectators to their destinations. 
Their role should be to answer questions 
concerning the agencies o~ the system 
and the procedure to be followed by those 
involved in the system. 

2. The defendant, in addition to being 
advised of his/her rights, shou!d be 
provided with a pamphlet detailing his/ 
her rights and explaining the steps from 
arrest through trial. and sentencing. 
This p&mphlet should be provided to the 
accused by court personnel during his/ 
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her first court appearance. Where neces
sary, the pamphlet should be published 
not only in English but also in other Ian· 
guages spoken by members of the com· 
munity. The pamphlet should be drafted 
in language readily understood by those 
to whom it is directed. A similar pam
phlet should be provided to non-serious 
traffic·violators. (See Standard 4.4.) 

3. The prosecutor and the court should 
establish procedures whereby witnesses 
requesting information -relating to cases 
or court appearances in which they are 
involved may do so by telephone. 

4. To assist the prosecutor and the court in 
responding to telephone inquiries from 
witnesses, each witness should be pro
vided with a phone number to call for in
formation and data regard;,ng his/her 
case. The witness should be advised of 
the name of the defendant or the case, 
the court registry or docket number, 
and other information that will be help
ful in responding to his/her inquiries. 

5. The judge should instruct each jury 
panel, prior to its members sitting in any 
case, concerning its responsibilities, its 
conduct, and the proceedings in trials. 
Each juror should be given a handbook 
that restates these matters. 

STANDARD 11.3 
Court Public Information and Education 
Programs 

Th~- court, the news media, the pub!ici the 
bar and especially the school systems, should 
have coordinate responsibility for informing and 
educatiNg the public concerning the functioning 
of the courts. The court should pursue an active 
role in this process: 

1. Each court should designate a public infor· 
mation officer to provide liaison between 
courts and the news media. The public in· 
formation officer should, when necessary: 

8. Prepare releases describing items of court 
operation and administration that may be 
of interest to the public; 

b. Answer inquiries for the news media; and 
c. Specify guidelines for media coverage of 

trials. 
2. Each courthouse should have an office pro· 

minently identified as the office for receiving 
complaints, suggestions, and reactions of 
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members of tho public concerning the court 
process. All communications made to this 
office should be given attention. Each person 
communicating with this office should be 
notified concerning what response, if any, 
has or will be made to his/her communication. 

3. The court should talte affirmative action to 
educate and inform the public of the function 
and activities of the court. This should 
include: 
a. The issuance of periodic reports con· 

cernil"lg the court's workload, accomplish· 
ments, and changes in procedure; 

b. The issuance of handbooks for court em· 
ployees concerning their function; 

c. Preparation of educational pamphlets de· 
scribing the functions of the court for the 
general public, and for use in schools; 

d. Preparation of handbooks for jurors ex· 
plaining· their function and pamphlets 
for defendants explaining their rights; 

e. Organization of tours of the court; and 
f. Personal participation by the judges and 

court personnel in community activities. 
These functions should be performed by the 

court information officer or by the court adminis· 
trator's office, by associations of judges, or by 
individual judges. 

4. The court should encourage citizen groups 
to inform themselves of the functions and 
activities of the courts and in turn share 
this information with other members of the 
public. 

5. The court should work together with the bar 
associations to educate the public regarding 
law and the courts. The judiciary and the bar 
should cooperate by arranging joint and 
individual speaking programs and by pre· 
paring written materials for public dissem· 
ination. 

6. All State, area, and local educational systems 
should incorporate study of the history, pro· 
cedure, and operaf.ion of Ulejudi"cial system _. 
into their curricul a. The courts and the bar 
should be instrumental in assisting all such 
educational systems in developing curricula. 

STANDARD 11.4 
Prod~,Jction of Witnesses 

Prosecution and defense witnesses should be 
called only when their appearances are of value to 
the court. No more witnesses should be called 
than necessary. ' 



1. Witness Other Than Police Officers. Steps 
that should be taken to minimize the burden of 
testifying imposed upon witnesses other than 
poi ice officers should include the following: 
a. Prosecutors and defense counsel should 

(C.arefully relliew formal requirements of 
law and practical necessity and require 
the attendance only of those witnesses 
whose testimony is required by law or 
would be of value in resolving issues to 
be litigated. Counsel should be encouraged 
by the court to enter into stipulations of 
nonessential or uncontested facts. Com· 
ment should not be -allowed" by opposing 
counsel on the failure of a party to call a 
witness whose testimony has been stip· 
ulated. 

b .Counsel should give sufficient notice to 
witnesses to appear when their testimony 
is needed. 

c. Where possible, counsel should schedule 
cases so as to cause the least incon· 
venience to witnesses. 

2. Police Officers. Special efforts should be 
made to avoid having police oWcers spend 
unnecessary time making court appearances. 
Each jurisdiction should del;elop and imple· 
ment a plan to insure that this objective is 
accomplished. 

STANDARD 11.5 
Compensation of Witnesses 

Police witnesses should not be compensated 
additionally when appearing in criminal proceed
ing while on-duty. Police witnesses should be 
compensated as citizen witnesses when off-duty, 
if not otherwise compensated. Citizen witnesses 
in criminal proceedings should receive compen
sation for court appearances at a minimum rate of 
twice the prevailing Federal minimum wage for 
each hour the witnesses spend in court. An 
officer of the court should certify the time spent 
by the witness in court between arrival and 
dismissal; payment should be made accordingly. 
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COMMENTARY 

The Gourt system attracts a great deal of public 
scrutiny. The National Advisory Commission on 
Criminal Justice Standards and Goals states that: 

For those directly involved in criminal 
matters, as victims, witnesses, or defen
ddnts, the way in which the case is treated is 
of immediate importance. Even individuals 
not directly involved in particular cases often 
exhibit interest in judicial activity related to 
crime, both because of a legitimate interest 
in being protected against criminal behavior, 
and because of widespread interest in crime 
and crirninals as a general matter. (NAC, 
Courts, 192 (1972).) 

Court-community relations, therefore, inevitably 
exist. 

The quality of court-community relations has an 
important impact upon the courts' ability to 
perform their function effectively. The National 
Advisory Commission makes the following obser
vations: 

A law-abiding atmosphere is fostered by 
public respect for the court process. Such 
attitudes correspondingly suffer when public 
scrutiny results in public dissatisfaction. 
The perception the community has of the 
court system also may have a direct impact 
on court processes, as when it affects the 
willingness of members of the community to 
appear as witnesses, serve as jurors, or 
support efforts to provide courts with 
adequate resources. (ld.) 

Conference participants believe that there are 
several areas of deficiency in present court
community relations in Iowa. This chapter sets 
forth conferees' recommendations for correcting 
these -:Jeficiencies. The court-community rela
tions standards seek to develop favorable court
community relations by improving the public's 
perception of courthouse facilities, the court's 
treatment of witnesses and jurors, court informa
tion and education services. 

Facilities 
Conferees conclude that Iowa's courthouse 

facilities are characterized by inadequate deSign, 
physical deterioration, and serious space inade
quacies. Conferees believe that this situation not 
only increases the difficulty of adjudicating cases 
but also adversly affects the publ ic's perception of 
the competence of the court system. 

Standard 11.1 calls fol' providing Iowa trial 
courts with adequate physical facilities. The 
National Advisory Commission make the follow
ing recommendations: 

I 



The courthouse should be designed to 
facilitate the adjudication of cases and the 
functioning of the participants in this 
process. This includes courtroom facilities 
reflecting the needs of the participants in the 
trial itself as well as their needs outside the 
courtroom. In order to design a courtroom 
and courthouse, the functions, needs, and 
interrelationships of the participants must be 
analyzed; such basic factors as organiza
tional and functional relationships and kinds 
of circulation and movement of the public, 
the jury, the judges, the lawyers, and the 
prisoners must be considered. (NAC, 
Courts, 197 (1973).) 

Information and Service Facilities 

Conference participants believe that adequate 
court information and service facilities will ease 
the burden of participating in the criminal justice 
process. Participation in the criminal process 
often is a confusing and tr.aumatic experience that 
leaves the participant with an unfavorable 
impression of the court system. (NAC, Courts, 
194 (1973).) 

Defendants and witnesses may experience 
difficulty locating the site of tiials at which 
they are to appear. No provision generally is 
made for answering basic questions con
cerning rights and responsibilities of partici
pants, or the meaning of various parts of the 
process. Consequently, jurors, witnesses, 
and defendants may fail to exercise rights 
they otherwise would, or may come away 
from contact with a criminal case with an 
erroneous impression of the system. Either 
lowp,rs public respeet for courts. (Id.) 

Conferees conclude that the provision of 
infl.li'mation services concerning the court's 
functions and participants' rights and responsi
bilities will facilitate the partiCipants' performance 
of their functions. Standard 11.2 directs that the 
Iowa court system provide general information 
services, witness and juror information services, 
and substantive information services. 

Public Information and Education Programs 
Conference participants also believe the Iowa 

courts need to improve their relations with the 
community in the areas of public information and 
education. "Because of the specialized terminol
ogy and procedures, legal proceedings are 
particularly difficult for the public to understand. 
Sources of information usually are informal, so 
the flow of information is irregular. The avail
ability of information concerning a routine case, 
for ex,ample, may be greater than access to in
formal/on on a highly publicized case about 
which there is much public concern. The absence 
of any focused responsibility within the court 
system for disseminating information and educa
tional material contributes to the problem." (NAC 
Courts, 194 (1973).) Standard 11.3 places respOfl-
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sibility for informing and educating the public 
about the functions and business of the Iowa 
court system with the court, the news media, the 
public, the bar, and the school system. Conferees 
emphasize the importance of the school system's 
role in educating students concerning the Iowa 
court system and its function in society. 

Witnesses 
Conferees believe that the community's per

ception of the court system can be significantly 
improved if the court's provide better treatment for 
witnesses. In addition to providing physical 
facilities designed to meet the needs of wit
nesses, the courts should develop procedures 
that will minimize the burden of appearing at court 
proceedings. The National Advisory Commission 
states that "[w]itnesses are often required to make 
court appearances that serve no function, Police 
officers, for example, often are required to attend 
a defendant's Initial appearance, although they 
serve no function at this proceeding .... The fi
nancial burden imposed on the witness by the 
combination of repeated court appearances and 
inadequate or nonexistent compensation is often 
serious." (NAC, Courts, 194 (1973).) Stand:qrd 
11.4 and 11.5 set forth recommendations for 
improving court-witness relations in Iowa. 

COMPARATIVE ANALYSIS REFERENCE 
NAC Courts 10.1,10.2,10.3,10.5,10.7. 

STANDARD 11.6 
Representativeness of Court Personnel 

No discrimination should exist in recruitment, 
employment, and promotion of court personnel. 
Courts should be given reqUisite power to insure 
that no discrimination in recruitment, hiring, QF 
promotion of court personnei is permitted to 
exist, without regard as to whom the legal 
employer of said personnel may be. 



STANDARD 11.7 
Participation in Criminal Justice Planning 

Judges and court personnel should participate 
in criminal justice planning activities as a Means . 
of disseminating information concerning the 
court system and of furthering the objective of 
coordination among agencies of the criminal 
justice system. 

COMMENTARY 

Conference participants conclude that, to retain 
the confidence of the community, the courts must 
demonstrate a concern for nil segments of the 
community and an interest in the improvement of 
ali the community's criminal justice resources. 
Conferees believe that Iowa courts can demon
strate such concern and interest by insuring that 
all members of the community have the opportu
nity to participate in the court process. The 
National Advisory Commission of Criminal Jus
tice Standards and Goals states that "[ilf court 
personnel do not include members of racial and 
ethnic minority groups constituting a significant 
segment of the population served by the court, 
these groups may not readily accept the judicial 
process as a legitimate governmental operation." 
(NAC, Courts, 206 (1973}.) Standard 11.6 recom
mends that Iowa courts have the power to insure 
that no discrimination exists in the recruitment, 
employment, and promotion of court personnel. 

Another way for the courts to demonstrate 
interest in the community is to participate actively 
in criminal justice planning programs. "Few 
situations can bring courts into greater disrepute 
than obvious demonstrations of lack of coopera
tion with other agencies of the criminal justice 
system. Such situations not only create resent
ment on the part of the other agencies, but 
suggest to the general public that the courts are 
either disinterested or unsympathetic with the 
goals and programs of other agencies, such as the 
police and correctional authorities." (NAC, Courts, 
207, (1973).) Standard 11.7 suggests that judges 
and court personnel should participate in com
munity criminal justice planning activities. 

COMPARATIVE ANALYSIS REFERENCE 
NAC Courts 10.4, 10.5. 
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STANDARD 11.8 
Mass Disorders 

A. The judicial council, in conjunction with other 
necessary State and local agencies, should 
devise a plan to deal with mass disorders_ The 
plan should provide for the assignment of 
necessary personnel from throughout the
State to adequately perform all functions 
necessary. "'--,> 

B. The judicial council should be empowered to 
enforce the plan. The plan should not be 
effective until approved by the Legislature and 
the Governor. 

COMMENTARY 

Conference participants conclude that, to 
maintain the integrity of the crimina) justice 
system, the courts must be able to fairly dispense 
justice under all social conditions. One condition 
that severely strains the courts' ability to 
administer justice is the mass disorder. During 
such an occurrence, law enforcement agencies, 
the courts, the prosecutor, and the defense may 
be called upon to handle a greatly increased 
workload. It is unrealistic to expect the courts to 
function in their regular manner when a mass 
disorder occurs. However, conferees believe that 
tile changes that must be made in court 
processing during a mass disorder should not 
result in dilution of the quality of justice dis
pensed. 

Although mass disorders are relatively unusual 
in Iowa, conferees feel that the Iowa court system 
should develop a plan to de~l with such 
occurrences. Standard 11.8 recommends that the 
judicial council, composed of the chief justice of 
the Iowa Supreme Court and the chief judges of 
the Iowa District Court, devise a plan to deal with. 
mass disorders. Conferees believe that the judicial 
council is sufficiently representative of the Iowa 
court system to develop a comprehensive plan. 
However, the plan should be developed in con
junction with other law enforcement agencies. 

COMPARATIVE ANALYSIS REFERENCE 
NAC Courts 15.1-15.4. 



Comparative Analysis 

The second section of this report contains a comparative analysis of the National Advisory Commis
sion's (NAC) Report on Courts with the Iowa criminal justice system (ICJS). The study compares each 
NAC courts standard to the re1ated area of the ICJS and analyzes the similarities and differences. Origi
nally, the comparative analysis provided guidance for the development of the Iowa standards and goals. 
However, it continues to serve the useful purpose of informing the reader about the origins of the Iowa 
standards and goals. In addition, the study pinpoints the problem areas of the ICJS. The corllparati'Je 
analysis ct>nsists of three parts: the National Advisory Commission's standard (e.g., NAC Courts Stan
dard 1.1, Criteria for Screening), a description of the related area of the Iowa criminal justice system 
(ICJS), and the analysis of the similarities and differences of the two systems (Analysis). 
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NAC COURTS STANDARD 1.1 
CRITERIA FOR SCREENING 

RELATED IOWA STANDARD 
1.1 CRITERIA FOR SCREENING 

The need to halt formal or informal action concerning some individuals who become involved in the 
criminal justice system should be openly recognized. This need may arise in a particular case because 
there is insufficient evidence to justify further proceedings or because-despite the availability of ade~ 
quate evidence-further proceedings would not adequately further the Interests of the ciiminal justice 
system. 

ICJS 
The Iowa Supreme Court has stated that a certain degree of discretion is confided in the 
prosecutor in instituting and conducting crirnjnal prosecutions. State v. Hospers, 126 
N.W. 818 (Iowa 1910). The need to halt criminal proceedings concerning individuals who 
become involved in the criminal justice system is recognized in this grant of prosecutorial 
discretion to the county attorney. However, this discretion is neither recognized nor struc
tured by statute. Rather, the CODE implies that the county attorney must prosecute all 
public offenses committed within his county. IOWA CODE § 336.2 (1975). 
The county attorney exercises this discretion in two ways. See Contemporary Studies Pro
ject, Perspectives On The Administration Of Criminal Justice In Iowa, 57 Iowa L. Rev. 598, 
628 (1972). Where criminal activity initially comes to the county attorney's attention, he 
may decide whether to institute prosecution. ;d. Tlie county attorney's information pro
visions permit the county attorney to make this decision aimost entirely in his own dis
creticm. Id. See ICJS Commentary 4.4. Where an individual has been arrested, the county 
attorney may decide whether to proceed with the case. Id. He may allow the case to pro
ceed to preliminary and grand jury examination, he may file an information directly in dis
trict court, or he may make application to dismiss the case in the interests of justice. 
IOWA CODE § 761.1, 769.1,771.1, 795.5 (1975). Applications for dismissal are rarely re
fused. See Dunahoo, The Scope of Judicial Discretion in the Iowa Criminal Law Process, 
58 Iowa L. Rev. 1023 (1973). 

When the county attorney exercises his discretion, there is a strong presumption that his 
acts are in good faith and are basi~d upon proper considerations. See, e.9o .• State v. 
Hospers, supra.; State v. Bastedo, 111 N.W. 2d 225 (Iowa 1961); State v. Russeil, 147 
N.W. 2d 22 (Iowa 1966). 

Anatysis 
ICJS practice is inconsistent with NAC Standard 
ICJS principle is inconsistent with NAC 
The Commission definas screening as the discretionary decision to stop, prior to trial or 
plea, all formal proceedings against a person who has become involved in the criminal jus
tice system. To raise the visibility of this process, Standard 1.1 calls for the open recog
nition of the need for screening. The need for such screening is not openly recognized in 
the ICJS. Rather, it is manifested in the county attorney's discretion to initiate or halt 
criminal proceedings. It is clear that this discretion is relatively broad and unstructured. 

NAC 1.1 contd. 

An accused should be screened out of the criminal justice system if there is not a reasonable likelihood 
that tile evidence admissible against him would be sufficient to obtain a conviction and sustain it on 
appeal. In screening on this ba~is, the prosecutor should consider the value of a conviction in reducing 
future offenses, as well as the probability of conviction and affirmance of that conviction on appeal. 

ICJS 
The decision to screen a case on the basis of insufficient evidence and the determination 
of the factors to be considered in making this decision are within the county attorney's 
discretion. The formal limitations on this decision are that the county attorney must act in 
good faith and upon proper considerations. State \1. Russell, supra. If the decision to 
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screen is made after formal proceedings have begun, the county attorney must seek tM 
triAl court's approval of his motion to dismiss the charges. Such approval is rarely with
held. See Dunahoo, supra note 114 at 1040. Similarly, the tria~ ~ourt has the discretion to 
dismiss charges in the interests of justice. IOWA CODE 795.;:) (1975). 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is significantly different than NAC 
Prosecutors in Iowa screen criminal cases on the basis of insufficient evidence. However, 
this action is neither recognized nor structured by statute. The Standard recommends 
open recognition. 

NAC 1.1 eontd. 

An accused should be screened out of the criminal justice system when the benefits to be derived from 
prosocution or diversion would be outweighed by the costs of such action. Among the factors to be 
considered in making this determination are the following: 

1. Any doubt as to the accused's guilt; 
2. The impact of further proceedings upon tl1e accused and those close to him, especially the likeli

hood and seriousness of financial hardship or family life disruption; 
3. The value of further proceedings in preventing future offenses by other persons, considering the 

extent to which subjecting the accused to further proceedings could be expected to halfe an im
pact upon others who might commit such offenses, as well as the seriousness of those offenses; 

4. The value of further proceedings in preventing future offenses by the offender, in light of the 
offender's commitment to criminal activity as a way of life; the seriousness of his past criminal 
activity, which he might reasonably be expected to continue; the possibility that fl.lrther proceed
ings might have a tendency to create or reinforce commitment on the part o~ the accused to 
criminal activity as a way of life; and the likelihood of future criminal activity; 

5. The value of further proceedings in fostering the community's sense of security and confidence in 
the criminal justicE) system; 

6. The direct cost of prosecution, in terms of prosecutorial time, court time, and similar factors; 
7. Any improper motives of the complainant; 
8. Prolonged nonenforcement of the statute on which the charge is based; 
9. The likelihood of prosecution an:':/ conviction of the offender by another jurisdiction; and 

10. Any assistance rendered by the accused in apprehension or conviction of other offenders, in the 
prevention of offenses by others, in !i'le reduction of the impact of offenses committed by himself 
or others upon the victims, and any other socially beneficial activity engaged in by the accused 
that might be encouraged in others by not prosecuting the offender. 

ICJS 
The county attorney may, in his discretion, determine that the benefits from prosecution 
are outwoighed by the costs and screen a case on this basis. See Contemporary Studies 
Project, supra at 633. Several considerations that influence this determination have been 
noted. Included are: 

1. Unjustified hardship on the accused; 
2. Rectification of the injury without prosecution; 
3. Requests by the victim to not prosecute; 
4. Insufficient prosecutorial funds and time to prosecute all offenses; 
5. Costs of the prosecution vis a vis the seriousness of the offense; 
6. Assistance rendered by the accused. Id. 

This list is not exhaustive of the factors that the county attorney may consider in his dis
cretion. 

Analysis , 
ICJS practice is similar to NAC Standard 
ICJS principle is significantly different than NAC 
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The county attorney .nay consider those factors suggested by the Commission in deter
min:.:g whether to screen a case on the basis of costs and benefits. However, this action is 
not structured by statute. 

NAC COURTS STANDARD 1.2 
PROCEDURE FOR SCREENING 

RELATED IOWA STANDARD 
11.2 PROCEDURE FOR SCREENING 

Police, in consultation with the prosecutor, should develop guidelines for the taking of persons into 
custody. Those guidelines should embody the factors set out in S'(andard 1.1. 

ICJS 
The decision to take a person into custody is a police decisIon. See IOWA CODE § 755.4 
1975); Revised Criminal Code, ch. 2 § 407. This decision is structured by probable cause ~. 
requirements. Id. However, the CODE does not require that the police, in consultation with 
the prosecutor, develop screening guidelines. The development of such guidelines is an 
informal process left to the individual agencies. 

Analysis 
ICJS practice is significantly different than NAC Standard 
ICJS principle is inconsistent with NAC 

NAC 1.2 contd. 
After a person has been taken into custody, the decision to proceed with formal prosecution should rest 
with the prosecutor. No complc,lnt should be filed or arrest warrant issued without the formal approval of 
the prosecutor. Where f~asible, the decision whether to screen a case should be made before such 
approval is granted. Once a decision has been made to pursue fOimal, proceedings, further consideration 

• should be given to screening an aCD'Jsed as further information concerning the accused and the case 
becomes available. Final responsibility for making a screening decision should be placed specifically 
upon an experienced member of the prosecutor's staff. 

ICJS 
Generally, after a person has been taken into custody, the decision to proceed with formal 
prosecution rests with the county attorney. See IOWA CODE § 795.5 (1975); ICJS Com
mentary 1.1. However, the county attorney's office may no·' be involved in the case until 
after thEl preliminary arraignment. Thus, prior to the involvement of the prosecutor, the 
police may make the initial decisions to retain the person in custody and to charge at the 
preliminary arraignment. See, e.g., IOWA CODE § 758.1, .2 (1975). 
The formal approval of the county attorney is not required by statute before a complaint or 
preliminary information is filed or before a warrant of arrest or citation is issued. See IOWA 
CODE ch. 754, 762 (1975). Procedures whereby the county attorney's prior approval is 
necessary may be established by the county attorneys, courts, or police agencie8 within 
the local jurisci'lctions. 
Once a deciSion has been made to continue formal proceedings, the county attorney re
tains discretion to screen the case as more information becomes available. The county 
attorney may designate the member of his staff who has final responsibility for making the 
screening decision. 

Analysis 
ICJS practice is significantly different than NAC Standard 
ICJS principle is significantly different than NAC 
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The Commission recommends that poliQe duthority should be limited to arrest and bo~k
ing and that formal proceedings should continue beyond this stage only with prosecutonal 
approval. Specifically, the Commission states that the decision to charge, to screen or. to 
continue proceedings should be made by the prosecutor's office. Under the ICJS, police 
authority is not limited to arrest and booki.;g. Iowa criminal procedure provides that the 
pOlice may make the initial decisions to charge and to continue proceedings. 

NAC 1.2 contd. 

The prosecutor's office should formulate written guidelin~s tc? be applied in screeni~g t~at embody those 
factors set out in Standard 1.1. Where possible, such gUidelines, as well as the gUidelines promulgated 
by the police, should be more detailed. The guidelines should identify as specifically as possible those 
factors that will be considered in identifying cases in which the accused will not be taken into cListody or 
in which formal proceedings wil! not be pursued. They should reflect local conditions and atti~udes, and 
should be readily available to the public as well as to those charged with offenses, and to their lawyers. 
They should be subjected to periodic reevaluation by the police and by the prosecutor. 
When a defendant is screened after being taken into c:ustody, a written statement of the prosecutor's 
reasons should be prepared and kept on file in the prosecutor's office. Screening practices .In a 
prosecutor's office should be reviewed periodically by the prosecutor himself to assure that the wntten 
guidelines are being followed. 

ICJS 
The county attorney is not required to formulate written screening guidelines or identify 
screening criteria. See ICJS Commentary 1.1. The decision to do so is a discretionary one 
on the part of the county attorney. Similarly, there IS no requireimmt that a\1y screening 
guidelines or criteria established by the county attorney be made available to the public, 
the defendant, or defense counsel. It has been noted that the formulation of screening 
guidelines and the identification of screening criteria nas been very limited In Iowa. !::iee 
Contemporary Studies Project, Perspectives on the Administration Of Criminal Justice In 
Iowa, 57 Iowa L. Rev. 598, 635 (1972). 
When a person is scr~ened after being taken into custody, records of this action are not 
required to be kept on file at the county attorney's office. Again, the decision to maintain 
screening records is a discretionary one on the part of the county attorney. However, to 
screen an individual, it may be necessary to apply to the court for dismissal of the charges. 
See IOWA CODE § 795.5 (1975).) When such action is necessary, a record of the county 
attorney's motion for dismissal of the charges and of the court's order will exi~~. 

Analysis 
ICJS practice is significantly different that NAC Standard 
ISJS principle is inconsistent with NAC 
The purpose of the Standard's written guideiines and records requirement is to raise the 
visibility of t!1e screen in!; process and permit evaluation of actual screening practices. The 
Commission does not regard this structuring of prosecutorial action as inconsistent with 
broad prosecutorial discretionary authority. Rather, it perceives the requirement as a pro
tection against unequal and arbitr?ry application of justice. 
Because of the unstructured nature of prosecutorial discretion in Iowa, protections against 
arbitrary and discriminatory screening practices are minimal. See Contemporary Studies 
Project, supra at 630. While Iowa county attorneys are not restricted from establishing 
screening guidelines and records, they are not formally encourage to do so. Thus, state
wide evaluation of screening practices is possible only if each county attorney indepen
dently elects to establish screening guidelines and records. 

NAC 1.2 contd. 
The decision to continue formal proceedings should be a discretionary one en the part of the prosecutor 
and should not be subject to judicial review, except to the extent that pretrial procedures provide for 
judicial determination of the sufficiency of evidence to subject a defendant to trial. Alleged failure of the 
prosecutor to adhere to stated guidelines or general principles of screening should not be the basis for 
Jttack upon a criminal charge or conviction. 
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If the prosecutor screens a defendant, the police or the private complainant should have rec~urse ,to th,e 
court. If the court determines that the decision not to prosecute constituted an abuse of discretion, It 
should order the prosecutor to pursue formal proceedings. 

ICJS 
The decision to continue formal proceedings is a discretionary one on the part of the 
county attorney. The decision is subject to judicial review to the extent of determining 
whether his acts were in good faith and upon proper considerations. See, e.g., State v. 
Russell, 147 N. W. 2d 22 (Iowa 1966). The Supreme Court has stated that ..... courts are slow 
to interfere with the broad discretion placed in the county attorney to prosecute or not 
prosecute for alleged public offenses .... " Id. When it is necessary to app~y for dismissal of 
charges the county attorney's motion for dismissal is reviewed by the Gourt. IOWA CODE 
§ 795.5 (1975). The motion to dismiss must be in the furtherance of justice. id. Police re
course to the court is limited in practice. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is similar to ~JAC 

NAC COURTS STANDARD 2.1 
GENERAL CRITERIA FOR DIVERSION 

RELATED IOWA STANDARD 
2.1 GENERAL CRITERIA FOR DIVERSION 

In appropriate cases offenders should be diverted into noncriminal programs before formal trial or 
conviction. 

Such diversion is appropriate where there is a substantial likelihood that conviction could be obtained and 
the benefits to society from channeling an offender into an available noncriminal diversion program 
outweigh any harm done to society by abandoning criminal prosecution. Among the factors that should 
be considered favorable to diversion are: (1) the relative youth of the offender; (2) the willingness of the 
victim to have no conviction sought; (3) any likel ihood that the offender suffers from a mental illness or 
psychological abnormality which was related to his crime and for which treatment is available; and (4) 
any likelihood that the crime was significantly related to any other condition or situation such as 
unemployment or family problems that would be subject to change by participation in a diversion 
program. 
Among the f::lctors that should be considered unfavorable to diversion are: (1) any history of the use of 
physical violence toward others; (2) involvement with syndicated crime; (3) a history of anti-social 
conduct indicating that such conduct has become an ingrained part of the defendant's lifestyle and would 
be particularly resistant to change; and (4) any special need to pursue criminal prosecution as a means of 
discouraging others from committing similar offenses. 
Another factor to be considered in evaluating the cost to society is that the limited contact a diverted 
offender has with the criminal justice system may have the desired deterrent effect. 

NAC COURTS STANDARD 2.2 
PROCEDURE FOR DIVERSION PROGRAMS 

RELATED IOWA STANDARD 
2.2 PROCEDURE FOR DIVERSION PROGRAMS 

The appropriate authority should make the decision to divert as soon as adequate information can be 
obtained. 
Guidelines for making diversion decisions should be established and made public. Where it is 
contemplated that the diversion decision will be made by police officers or similar individuals, the 
guidelines should be promulgated by the police or other agency concer:led after consultation with the 
prosecutor and after giving all suggestions due consideration. Where the diversion decislun ;s 'io be made 
by the prosecutor's office, the guidelines should be promulgated by that office. 
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When a defendant is diverted in a manner not involving a diversion agreement between the defendant and 
the prosecution, a written statement of the fact of, and reason for, the diversion should be made and 
retained. When a defendant who comes under a category of offenders for whom diversion regularly is 
considered is not diverted, a written statement of the reaf.ons should be retained. 
Where the diversion program involves significant deprivation of an offender's liberty, diversion should bo 
permitted only under a court-approved diversion agreement providing for suspension of criminal 
proceedings on the condition that the defendant participate in the diversion program. Procedures should 
be developed for the formulation of such agreements and their approval by the court. These procedures 
should contain the following features: 
1. Emphasis should be placed on the offender's right to be represented by counsel during negotiations 

for diversion and entry and approval of the agreement. 
2. Suspension of criminal prosecution for longer than one year should not be permitted. 

3. An agreement that provides for a substantial period of institutionalization should not be approved 
unless the court specifically finds that the defendant is subject to nonvoluntary detention in the insti
tution under noncriminal statutory authorizations for such institutionalization. 

4. The agreement submitted to the court should contain a full statement of those things expected of the 
defendant and the reason for diverting the defendant. 

5. The court should approve an offered agreement only if it would be approved under the applicable cri
teria if it were a negotiated plea of guilty. 

6. Upon expiration of the agreement, the court should dismiss the prosecution and no future prosecution 
based on the conduct underlying the initial charge should be permitted. 

7. For the duration of the agreement, the prosecutor should have the discretionary authority to determine 
whether the offender is performing his duties adequately under the agreement and, if he determines 
that the offender is not, to reinstate the prosecution. 

Whenever a diversion decision is made by the prosecutor's office, the staff member making it should 
specify in writing the basis for the decision, whether or not the defendant is diverted. These statements, 
as well as those made in cases not requiring a formal agreement for diversion, should be collected and 
subjected to periodic review by the prosecutor's office to insure that diversion programs are operating as 
intended. 

The decision by the prosecutor not to divert a particular defendant should not be subject to judicial 
review. 

ICJS 
Diversion refers to the halting or suspension before conviction of formal criminal proceed
inqs against a person on the condition or assumption that he will do something in return. 
This concept receives limited formal recognition in the ICJS. Section 125.17 of the CODE 
OF IOWA provides that a person who appears to be intoxicated or incapacitated by alcohol 
in a pubHc place and in need of help may be taken to a treatment facility by a peace officer. 
The action by the peace officer is labeled as protective custody and does not constitute an 
arrest. If the person refuses such disposition, he may be arrested and charged with intoxi
cation. 
The police and the prosecution may employ more informal diversion practices. These 
forms of diversion are essentially discretionary and largely unstructured. The ICJS pro
vides no systemwide standards to oe used by the police and the prosecution in making 
these diversion decisions. 

Analysis 
ICJS practice is significantly different than NAC Standard 
ICJS principle is significantly different than NAC 
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NAC COURTS STANDARD 3.1 
ABOLITION OF PLEA NEGOTIATION 

RELATED IOWA STANDARD 
3.1 PRIORITY OF PLEA DiSCUSSIONS 
AND PLEA AGREEMENTS 

As soon as possible, but in no event later than 1978, ne.gotiations between prosecutors and clefendants
either personally or through their attorneys-concerning concessions to be made in return for guilty pleas 
should be prohibited. In the event that the prosecutor makes a recommendation as to sentence, it should 
not be affected by the willingness of the defendant to plead guilty to some or all of the offenses with 
which he is charged. A plea of guilty should not be considered by the court in determining the sentence to 
be imposed. 

Until plea negotiations are eliminated as recommended in this standard, such negotiations and the entry 
of pleas pursuant to the resulting agreements should be permitted only under a procedure embodying the 
safeguards contained in the remaining standards in this chapter. 

ICJS 
Negotiations between prosecutors and defendants concerning concessions to be made in 
return for guilty pleas are permitted in criminal proceedings in Iowa. See, e.g., State v. 
Voshell, 216 N.W. 2d 309 (Io"va 1974); State v. Whitehead, 163 N.W. 2d 899 (Iowa 1969). 
The sentence recommendation agreement has been identified as a type of plea negotiation 
practice. See Contemporary Studies Project, Perspectives On The Administration Of 
Criminal Justice In Iowa, 57 Iowa L. Rev. 598, 636 (1972). In this agreement, the county 
attorney promises to recommend a lenient sentence or to refrain from recommending a 
harsh sentence in return for a plea of guilty. Id. Other recognized plea negotiation prac
tices are the dismissal of additional counts or indictments and the reduction of the origi
nal charge to a lesser included offense. Id. 
In determining the sentence to be imposed, the court is not required to consider the de
fendant's guilty plea or the county attorney's recommendation. Rather, the court must 
make an independent judicial determination of what the sentence should be. See State v. 
Voshell, supra. The court cannot use the sentencing process as a threat to induce the de
fendant to plead guilty. State v. Rife, 149 N.W. 2d 846 (Iowa 1967). See also Revised 
Criminal Code, Rule of Criminal Procedure 9. 

Analysis 
ICJS practice is inconsistent with NAC Standard 
ICJS principle is inconsistent with NAC 
The Commission recognizes one legitimate function served by the plea negotiation pro
cess. This function is the conservation of the prosecutorial and judicial resources of the 
criminal justice system. However, it is the Commission's position that lack of these re
sources shouid not affecfthe outcome of criminal proceedings. The Commission states 
that, once the resource savings function is rejected, the plea nE;3gotiation process only 
exacts unacceptable costs from the system. These costs include the following: 

1. By providing an incentive for prosecutors to overcharge, the plea negotiation practice 
distorts the charging process; 

2. By providing an adv3ntage to those who are knowledgable about plea negotiation, the 
practice distorts concepts of equal application of the law; 

3. By providing an incentive to avoid full and fair resolution of the issues in an adversary 
context, the practice distorts the defendant's legal rights; 

4. By introducing matters which are irrelevant to the issues of guilt, rehabilitation, and 
deterrence, the practice reduces the rationality of the criminal process. 

The saving of criminal justice resources is usually suggested as the reason for sanctioning 
plea. negotiations in the ICJS. See Contemporary StudIes Project, supra at 636. The prac
tice exists in relatively unstructured form. Id. Thus, it is likely that, while conserving pro
secutorial and judicial resources, the practice is also exacting the costs identified by the 
Commission. 
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NAC COURTS STANDARD 3.2 
RECORD OF PLEA AND AGREEMENT 

RELATED IOWA STANDARD 
3.7 RECORD OF PLEA AND AGREEMENT 

Where a negotiated guilty plea is offered, the agreement upon which it is based should be presented to 
the judge in open court for his acceptance or rejection. In each case in which such a plea is offered, the 
record should contain a full statement of the terms of the underlying agreement and th.e judge's reasons 
for accepting or rejecting the plea. 

ICJS 
In Statev. Sisco, 169 N.W. 2d 542 (Iowa 1969), the Supreme Court adopted Standard 1.5 of 
the American Bar Association Minimum Standards for Criminal Justice, Pleas of Guilty. 
This Standard provides that " ... the court should determine whether the tendered plea is 
the result of prior plea discussions and a plea agreement, and, if it is, what agreement has 
been reached." Meaningful compliance with this~quideline is sufficient. See State v. Sisco, 
supra. Thus, the trial court is not specifically required to determine the existence of a plea 
agreement and its terms. It is sufficient if the court finds that the plea is not the result of 
improper plea bargaining. See, e.g., State v. Reppert, 215 N.W. 2d 302 (Iowa 1974). If the 
court so finds, further inquiry into the existence of a plea agreement is not necessary. 
Therefore, the trial record will not contain a statement of the tarms of the agreement and 
the judge's reasons for accepting or rejecting the negotiated plea when the court finds that 
plea negotiations were not improper. See also Revised Criminal Code, Rule of Criminal 
Procedure 9. 

Analysis 
ICJS practice is significantly different than NAC Standard 

The Commission recommends that a control mechanism be imposed on the disposition of 
criminal proceedings through plea negotiations. The purpose of this Standard is to raise 
the visibility of the plea negotiation process so that the actual practices can be identified 
and corrected where necessary. Similarly, the purpose of the ICJS guilty plea guidelines is 
to identify and correct improper plea negotiation practices. However, the ICJS control 
mechanism falls short of the Standard's requirements that the trial court review the speci
fic terms of the plea agreement. Rather, the ICJS plea negotiation process is controlled by 
the requirement that the defendant's guilty plea must represent a voluntary choice among 
alternative courses of (;lction open to an accused. See, e.g., State v. Hansen, 221, N.W. 2d 
274 (Iowa 1974). Under this requirement, the trial court must determine whether the plea 
negotiation process deprived the act of pleading guilty of a voluntary character. This de
termination does not require inquiry into actual plea negotation practices and terms when 
the court finds that the defendant's plea was not induced or coerced. Id. 

NAC COURTS STANDARD 3.3 
UNIFORM PLEA NEGOTIATION 
POLICIES AND PRACTICES 

RELATED IOWA STANDARD 
3.3 UNIFORM PLEA NEGOTIATION POLICIES AND PRACTICES 

Each prosecutor's office should formulate a written statement of policies and practices governing all 
members of the staff in plea negotiations. 
This written statement should provide for consideration of the following factors by prosecuting attorneys 
engaged in plea negotiations: 

1. The impact that a formal trial would have on the offender and those close to him, especially the likeli
hood and seriousness of financial hardship and family disruption; 

2. The role that a ploa and negotiated agreement may play in rehabilitating the offender; 
3. The value of a trial in fostering the community's sense of security and confidencH in law enforcement 
agencies; and 

3.2,3.3 
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4. The assistance rendered by the offender: 
a. in the apprehension or conviction of other offenders; 
b. in the prevention of crimes by others; 
c. in the reduction of the impact of the offense on the victim; or 
d. in any other socially beneficial activity. 

The statement of policies should provide that weaknesses in the prosecution's case may not be 
considered in determining whether to permit a defendant to plead guilty to any offense other than that 
charged. 
The statement of policies should be made available to the public. 

ICJS 
While county attorney offices may formulate written statements of policies and practices 
governing plea negotiations, the offices are not required to do so by statute or other 
authority. Similarly, there is no requirement that any policy statements which may be 
formulated be made avail8ble to the public. The general failure of the county attorneys to 
establish plea negotiation guidelines and criteria has been recognized as a major problem 
with the plea negotiation process in Iowa. See Contemporary St.l,;Jdies Project, Perspec
tives On The Administration Of Criminal Justice In Iowa, 57 Iowa L. Rev. 598, 637 (1972). 
Because of this failure, identification of the actual critDria applied in plea negotiations is 
difficult. 

Analysis 
ICJS practice is inconsistent with NAC Standard 
ICJS principle is inconsistent with NAC 
The purpose of this Standard is to structure the discretionary plea negotiation process. 
The Commission suggests that articulation of the factors to be considered in plea negotia
tions will produce greater uniformity of application. Also, the Commission states that 
communication of plea negotiation policies to the public will increase the visibility of the 
process, thereby encouraging public acceptance of the practice. 
The ICJS practice places responsibility for structuring the plea negotiation process with 
eacll county attorney. Thus, the practice promotes neither equitable administration of 
criminal law nor increased public understanding of the plea negotiation process. 

NAC 3.3 contd. 
The sta.tement should direct that before finalizing any plea negotiations, a prosecutor's staff attorney 
should obtain full information on the offense and the offender. This should include information 
concerning the impact of the offense upon the victims, the impact of the offense (and of a plea of guilty to 
a crime less than the most serious that appropriately could be charged) upon the community, the amount 
of police resources expended in investigating the offense and apprehending the defendant, any 
relationship between the defendant and organized crime, and similar matters. This information should be 
considered by' the attorney in deciding whether to enter into an agreement with the defendant. 
The statement should be an internal, intraoffice standard only. Neither the statement of policies nor its 
applications should be subject to judicial review. The prosecutor's office should assign an experienced 
prosecutor to review negotiated pleas to insure that the guidelines are applied ploperly. 

ICJS 
County attorney offices are not required to formulate written policy statements that 
specify the amount and kind of information to be obtained before finalizing plea negotia
tions. However, each county attorney has the discretionary authority to do so. The lack of 
a statewide requirement makes it difficult to ascertain both the actual information con
sidered by Iowa county attorneys in plea negotiations and the sufficiency of this infor
mation. 

Analysis 
IGJS practice is inconsistent with NAG Standard 
ICJS principle is inconsistent with NAG 
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NAC COURTS STANDARD 3.4 RELATED IOWA STANDARD 
TIME LIMIT ON PLEA NEGOTIATIONS 3.4 TIME LIMIT ON PLEA NEGOTIATIONS 

Each jurisdiction should set a time limit after which plea negotiations ma~ no longer be (~OIHJuGt()d. TIl!! 
sole purpose of this limitation should be to insure the maintenance of a tnal doc~e~ th(lt IISIR only casu!; 
that will go to trial. After the specified time has elasped, only pleas to th~ official charge should bo 
allowed, except in unusual circumstances and with the approval of the Judge and the prosecutor. 

ICJS 
A time limit after which plea negotiations may no longer be conducted is not set by statu
tory or decisional law. Although the presiding judge is responsible for ~dr:ninistering and 
scheduling pretrial activities, formal judicial ?ontrols on th!3 plea negot!at!O~ proce.ss are 
limited. See e.g., Contemporary Studies ProJect, Perspectives On The Adr:l1Il11stratlon Of 
Criminal Justice In Iowa, 57 Iowa L. Rev. 598, 639 (1972). Thus, plea negotiations may be 
conducted at any time before the defendant pleads guilty or the case goes to trial. Under 
this procedure, it is likely that trial dockets list cases that do not go to trial. 

Analysis 
ICJS practice is inconsistent with NAC Standard 
ICJS principle is inconsistent with NAC 

NAC COURTS STANDARD 3.5 
REPRESENTATION BY COUNSEL 
DURING PLEA NEGOTIATIONS 

RELATED IOWA STANDARD 
3.5 REPRESENTATION BY COUNSEL 
DURING PLEA NEGOTIATIONS 

No plea negotiations should be conducted until a defendant has been afforded an opportunity to be 
represented by counsel. If the defendant is represented by counsel, the negotiations should be conducted 
only in the presence of and with the assistance of counsel. 

ICJS 
The Code does not specifically define the defendant's right to cOllnsel during plea 
negotiations. However, unless effectively waived by the defendant, the right is protected 
by the Fifth and Sixth Amendments to the Constitution. See Argersinger v. Hamlin, 407 
U.S. 24 (1972); Miranda v. Arizona, 384 U.S. 436 (1966). Generally when the defendant is 
represented, negotiations are conducted through his counsel. Disciplinary Rule 7-104 of 
the Iowa Code Of Professional Responsibility For Lawyers provides as follows: 
(A) During the course of his representation of a client a lawyer shall not: 

(1) Communicate or cause another to communicate on the subject of the representa
tion with a party he knows to be represented by a lawyer in that matter unless he 
has the prior consent of the lawyer representing such other party or is authorized 
by law to do so. 

(2) Give advice to a person who is not represented by a lawyer, other than the ad
vice to secure counsel, if the interests of such person are or have a reasonable pos
sibility of being in conflict with the interests of his client. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is similar to NAC 
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NAC COURTS STANDARD 3.6 RELATED IOWA STANDARD 
PROHIBITED PROSECUTORIAL INDUCEMENTS 
TO ENTER A PLEA OF GUILTY 

3.6 PROHIBITED PROSECUTORIAL INDUCEMENTS 
TO ENTER A PLEA OF GUILTY 

No prosecutor should, in connection with plea negotiations, engage in, perform, or condone any of the 
following: 

1. Charging or threatening to charge the defendant with offenses for which the admissible evidence avail
able to the prosecutor is insufficient to support a guilty verdict. 
2. Charging or threatening to charge the defendant with a crime not ordinarily charged in the jurisdiction 
for the conduct allegedly engaged in by him. 
3. Threatening the defendant that if he pleads not guilty, his sentence may be more severe than that 
which ordinarily is imposed in the jurisdiction in similar cases on defendants who plea not gUilty. 
4. failing to grant full disclosure before the disposition negotiations of all exculpatory evidence 
material to guilt or punishment. 

ICJS 
Before the trial court may accept a plea of guilty, it must ascertain whether 
the defendant is voluntarily entering the plea. See State v. Sisco, 169 N.W. 2d 
542 (Iowa 1969). The Supreme Court has stated that, if a guilty plea is 
induced by promises or threats which deprive it of the character of a voluntary 
act, the plea is void. See State v. Whitehead, 163 N.W. 2d 899 (Iowa 1969). 
Similarly, if the prosecutor induces the plea by empty promises of leniency, 
or if the judge threatens to impose the maximum sentence upon a conviction after 
trial, the guilty plea is involuntary. State v. Rife, 149 N.W. 2d 846 (Iowa 1967). 
The Iowa Code Of Professional Responsibility For Lawyers contains specific 
provisions governing the conduct of public prosecutors. Disciplinary Rule 7-103(A) states: 

A public prosecutor or other government lawyer shall not institute or cause 
to be instituted criminal charges when he knows or it is obvious that the 
charges are not supported by probable cause. 

Also, Disciplinary Rule 7-103(B) provides: 
A public prosecutor or other government lawyer in criminal litigation shall 
make timely disclosure to counsel for HIe defendant, or to the defendant 
if he has no counsel, of the existence of evidence, known to the prosecutor 
or other government lawyer, that tends to negate the guilt of the accused, 
mitigate the degree of the offense, or reduce the punishment. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is the same as NAC 

NAC COURTS STANDARD 3.7 
ACCEPTABILITY OF A NEGOTIATED 
GUILTY PLEA 

RELATED IOWA STANDARDS 
3.2 CONSIDERATION OF PLEA IN FINAL DISPOSITION 
3.8 ACCEPTABILITY OF A NEGOTIATED GUILTY PLEA 

The court should not participate in plea negotiations. It should, however, inquire as to the existence of 
any agreement whenever a plea of guilty is offered and carefully review any negotiated plea agreement 
underlying an offered guilty plea. It should make specific determinations relating to the acceptabili~v of a 
plea before accepting it. . 
Before accepting a plea of guilty, the court should require the defendant to make a detailed statement 
concerning the commission of the offense to which he is pleading guilty and any offenses of which he 
has been convicted previously. In the event that the plea is not accepted, this statement and any evidence 
obtained through use of it should not be admissible against the defendant in any subsequent criminal 
prosecution. 
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The review of the guilty piea and its underlying negotiated agreement should be comprehensive. If any of 
the following circumstances is found and cannot be corrected by the court, the court should not ace'3pt 
the plea: 

1. Counsel was not present during the plea negotiations but should have been; 
2. The defendant is not competent or does not understand the nature of the charges and proceedings 
against him; 
3. The defendant was reasonably mistaken or ignorant as to the law or facts related to his case and this 
affected his decision to enter into the agreement; 
4. The defendant does not know his constitutional rights and how the guilty plea will affect those rights; 
rights that expressly should be waived upon the entry of a guilty plea include: 

a. Right to the privilege against compulsory self-incrimination (which includes the right to plead not 
guilty); 

b. Right to trial in which the government must prove the defendant's guilt beyond a reasonable 
doubt; 

c. Right to a jury trial; 
d. Right to confrontation of one's accusers; 
e. Right to effective assistance of counsel at trial. 

5. During plea negotiations the defendant was denied a constitutional or significant substantive right 
that he did not waive; 
6. The defendant did not know at the time he entered into the agreement the mandatory minimum 
sentence, if any, and the maximum sentence that may be imposed for the offense to which he pleads, or 
the defendant was not aware of these facts at the time the plea was offered; 
7. The defendant has been offered improper inducements to enter the guilty plea; 
8. The admissible evidence is insufficient to support a guilty verdict on the offense for which the plea is 
offered, or a related greater offense; 
9. The defendant continues to assert facts that, if true, establish that he is not guilty of the offense to 
which he seeks to plead; and 
10. Accepting the plea would not serve the public interest. Acceptance of a plea guilty would not serve 
the public interest if it: 

a. places the safety of persons or valuable property in unreasonable jeopardy; 
b. depreciates the serioL!sness of the defendant's activity or otherwise promotes disrespect for 

the criminal justice system; 
c. gives inadequate weight to the defendant's rehabilitative needs; or 
d. would result in conviction for an offense out of proportion to the seriousness with which the 

community would evaluate the defendant's conduct upon which the charge is based. 

A representative of the police department should be present at the tir.le a guilty plea is offered. He should 
insure that the court is aware of all available information before accepting the plea and imposing 
sentencing. 
When a guilty plea is offered and the court either accepts or rejects it, the record must contain a complete 
statement of the reasons for acceptance or rejection of the plea. . 

ICJS 
The test of any guilty plea procedure is whether it establishes on the record that 
the guilty plea has been voluntarily and intelligentl)' entered and that it has a 
factual basis. Brainard v. State, 222 N.W. 2d 711 (Iowa 1974). The court must 
address the accused personally and determine whether he understands the charge made, 
he is aware of the penal consequences of the plea, the plea is entered voluntarily 
and there is a factual basis for the plea. Id. Also, the court must determine 
that the defendant is aware that he waives his fundamental trial rights by pleading 
guilty and that, if his plea is accepted, he stands convicted as if found guilty by 
a jury. Id. The record of the guilty plea proceeding must demonstrate that the 
defendant was actually aware of his privilege against self-incrimination, the right 
to trial by jury, and the right to confront one's accusers. Id. Meaningful 
compliance with guilty plea guidelines is sufficient. See State v. Sisco, 169 N.W. 2d 
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542 (Iowa 1969); fCJSC·o-rrim"enfary Standard 3.2:SeeaTso Revised "Crimin-ar Code, Iowa 
Rule of Criminal Procedure 9. 

Analysis 
ICJS practice is different than NAC Standard 
NAC principle is the same as NAC 

NAC COURTS STANDARD 3.8 
EFFECT OF THE METHOD OF 
DISPOSITION ON SENTENCING 

RELATED IOWA STANDARDS 
3.2 CONSIDERATION OF PLEA IN FINAL 
DISPOSITION 

The fact that a defendant has entered a plea of guilty to the charge or to a lesser offense than that initially 
charged should not be considered in determining sentence. 

ICJS 
In determining sentence, the trial court must make an independent judicial 
determination of what the sentence should be. See State v. Voshell. 216 N.W. 2d 
309 (Iowa 1974). The court cannot use the sentencing process as a threat to 
induce the defendant to plead guilty. State v. Rife, 149 N.W. 2d 846 (Iowa 1967). 
The defendant may plead guilty if he believes such a plea is to his advantage. 
See State v. Heisdorffer, 217 N.W. 2d 627 (Iowa 1974). When accepted by the 
court, the defendant's plea of guilty constitutes a conviction of the highest 
order, and its effect is to authorize imposition of a sentence prescribed by 
law. State v. Kobrock, 213 N.W. 2d 481 (Iowa 1973). But see Revised Criminal 
Code, Rule of Criminal Procedure 9. 

Analysis 
ICJS practice is different than NAC Standard 
ICJS principle is different than NAC 

NAC COURTS STANDARD 4.1 
TIME FRAME FOR PROMPT PROCESSING 
CRIMINAL CASES 

RELATED IOWA STANDARD 
4.1 TIME FRAME FOR PROMPT PROCESSING OF 
CRIMINAL CASES 

The period from arrest to the beginning of trial of a felony prosecution generally should not be longer than 
60 days. 

ICJS 
The period from arrest to the beginning of trial of felony and indictable misdemeanor pros
ecutions is generally subject to four time requirements. The first is the limitation on the 
period from the arrest of the defendant to the time of preliminary arraignment. The Code 
requires that after the defendant has been arrested, he must be taken before a magistrate 
~ithout unnecessary delay. See IOWA CODE §§ 757.7,758.1,775.14 ('1975); Revised Crim
Inal Code, ch. 2 §§ 422, 423. The Code does not define the meaning of "without unneces
sary delay"; however, the Supreme Court has construed ~his term. See ICJS Commentary 
4.5; but see Revised Criminal Code, Rule of Criminal Procedure 2 (c). At the preliminary 
arraignment, the magistrate must inform the defendant of the offense with which he is 
charged and of his right to counsel, and must allow the defendant a reasonable time to ob
tain counsel before proceeding with the preliminary examination. IOWA CODE § 761.1 
(1975); Revised Criminal Code, Rules of Criminal Procedure 1, 2. 

3.8,4.1 



The second time requirement controls the period from the preliminary arrai~lIHT1()1l1 
to the time of the preliminary examination or its waiver. Section 761.1 providos 
that after waiting a reasonable time for or on the appearance of the defendant's 
counsel, the magistrate must proceed with the preliminary examination or may allow the 
defendant to waive preliminary examination. The Supreme Court has stated thatihis 
provision contemplates prompt action by the magistrate in holding a preli.minary 
examination or allowing the defendant to waive the same. See ICJS Commen~ary 4,8; 
see also Revised Criminal Code, Rules of Criminal Procedure 3, 4. 
Section 795.1 establishes the third time requirement. This section SHV.: '~)<H 
"[w]hen a person is held to answer for a public offense, if an indictmc'1t be ":~ "J' ,,\ 
against him within thirty days, the court must order the prosecution to be dii:. ·;\~S!'''t;. 
unless good cause to the contrary be shown." But see Revised Criminal Code, K:.~Ji 
Criminal Procedure 27. In State v. Morningstar, 207 N.W. 2d 772 (Iowa 1973), the 
Supreme Court construed "held to answer" as meaning held to answer by a magistrate 
after preliminary examination or ttle waiver of preliminary examination. Oper,9.tion of 
Section 795.1 is not prevented by the fact that the person held to answer failed to dernar:d 
a speedy trial. Id. 
The final time requirement limits the period from indictment or the filing of a county 
attorney information to the time of trial. Section 795.2 states: 

"If a defendant indicted for a public offense, whose trial has not been postponed 
upon his application, be not brought to trial within the sixty days after the indictment 
is found, the court must order it to be dismissed, unless good cause to the 
contrary be shown. An accused not admitted to bail and unrepresented by legal 
counsel, shall not be deemed to have waived his privilege of dismissal or be held to 
make demand or request to enforce a guarantee of speedy trial, and the court on its 
own motion shall carry out the provisions of this section as to dismissal." 
IOWA CODE § 795.2 (1975); but see Revised Criminal Code, Rule of Criminal Proce
dure 27. 

Prior the State v. Gorham, 206 N.W. 2d 908 (Iowa 1973), the demand-waiver doctrine 
applied to Section 795.2. Under this doctrine, a defendant was presumed to have waived 
consideration of his right to a speedy trial for any period prior to Which he had not 
demanded a trial. In Gorham, the Supreme Court reviewed Barker v. Wingo, 407 U.S. 514 
(1972), where the United States Supreme Court held that the demand-waiver doctrine was 
inconsistent with the Court's pronouncements on the waiver of Constitutional rights. The 
Iowa Supreme Court held that under Section 795.2: 

" ... an accused, on bail and represented by counsel, whose trial has not been 
postponed upon his own application is entitled to a dismissal if not brought to trial 
within sixty days after being indicted unless good cause to the contrary be 
prosecutorially shown." 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is different than NAC 
The ICJS and NAC practices are similar in the sense that both specify time limits for 
the prosecution of criminal cases. However, the ICJS practice may exceed ninety days 
while the NAC practice is limited to sixty. The principles of the two systems differ. 
The ICJS practice is based upon contemporary standards surrounding the waiver of the 
Sixth Amendment right to a speedy trial. The NAC practice has its origins in society's 
interests in the prompt processing of criminal cases. These interests are deterrence 
of offenders and others, incapacitation of those who have committed crimes, and reduc
tion of pretrial hardships on defendants and the state. 

NAC 4.1 contd. 

In a misdemeanor prosecution, the period from arrest to trial generally should be 30 days or les3. 
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ICJS . 
The Code does not specify the period from arrest to trial in simple 1-n!'3deme~no~ 
prosecutions. This period is ~ependent upon. caseload factors In, the vanou~ 
jurisdictions. Section 762.12 provides that the penod fr~l"0. the defendant s appea~anc(, 
to the trial must be at least fifteen days. IOWA CODE § 762.12 (19!5); see also R.lJvl~ed 
Criminal Code, Rule of Criminal Procedure 45. The period from the Issuance of a citation 
to the appearance date is not limited by statute. 

Analysis 
ICJS practice is different than NAC Standard 
iCJS principle is different than NAC 

NAC COU RTS 4.2 RELATED IOWA STANDARD 
4.2 CITATION AND SUMMONS 
IN LIEU OF ARREST 

CITATION AND SUMMONS IN LIEU OF ARREST 

Upon the apprehension, or following the charging, of a person for a misdemeanor or certain less serious 
felonies, citation or summons should be used in lieu of taking the person into custody. 
All law enforcement officers should be authorized to Issue a citation in lieu of continued custody 
following a lawful arrest for such offenses. 

ICJS 
The CODE provides for the issuance of a citation in lieu of arrest. Section 753.5 states that 
"[w]henever it would be lawful for a peace officer to arrest a person without a warrant, he 
may issue a citation instead of making the arrest and taking the person before a magis
trate." IOWA CODE § 753.5 (1975); see also Revised Criminal Code, ch. 2, division V. 
Thus, a peace officer may issue a citation in the situations set forth in Section 755.4: 

1. For a public offense committed or attempted in his presence. 
2. Where a public offense has in fact been committed, and he has reasonable ground 

for believing that the person to be arrested has committed it. 
3. Where he has reasonable ground for believing that an indictable public 

offense has been committed and has reasonable ground for believing that 
the person to be arrested has committed it. 

4. Where he has received from the department of public safety, or from any other 
peace officer of this state or any other state or the United States an 
official communication by bulletin, radio, telegraph, telephone, or otherwise 
informing him that a warrant has been issued and is being held for the arrest 
of the person to be arrested on a~designated charge. IOWA CODE § 755.4 (1975)' see 
also Revised Criminal Code, ch. 2 § 407. I 

A uniform traffic citation and complaint must be used for charging all traffic violations in 
Iowa under state law or municipal ordinance. IOWA CODE § 753.13 (1975). 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is similar to NAC 
Section 753.5 authorizes peace officers to issue citations for felonies and misdemeanors. 
Therefore, the section grants the peace officer the discretion to determine whether the 
seriousness of the offense warrants the Issuance of a citation in lieu of arrest. The princi
ples of time and manpower savings are recognized. 

NAC 4.2 contd. 
All judicial officers should be given authority to issue a summons rather than an arrest warrant in all 
cases alleging these offenses in which a complaint, information or indictment is filed or returned against 
a person not already in custody. 
Summons should be served upon' the accused in the same manner as a civil summons. 
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ICJS 
A complaint or preliminary information is a statement in writing of the COmlTHSSICHl 
or threatened commission of a public offense, and accusing someone thereof. IOWA 
CODE § 754.1 (1975). When a preliminary information is made before a magistrate, 
district court clerk or his deputy, and it charges a public offense triable on 
indictment, either a felony or an indictable misdemeanor, the magistrate, district court 
clerk or his deputy, may issue an arrest warrant. IOWA CODE § 754.3 (1975). Whenever 
the complaint or preliminary information charges a misdemeanor, the magistrate, district 
court clerk or his deputy may, in his discretion, issue a citation instead of an arrest 
warrant. Id; see also Revised Criminal Code, ch. 2 § 401; Rule of Criminal Procedure 7. 
Similarly, Chapter 762, Trial of Nonindictable Offenses, provides that upon the filing 
of an information charging a nonindictable offense, the magistrate, district court 
clerk, or his deputy may issue a warrant for the arrest of the defendant. 
IOWA CODE § 762.6 (1975). This action is discretionary; therefore, a citation may be 
issued under Section 754.3 in lieu of the arrE'st warrant. 
Section 754.3 states that the citation may be served in the same manner as an 
original notice in a civil action. 

Analysis 
ICJS practice is Similar to NAC Standard 
fCJS principle is the same as NAC 

NAC 4.2 eontd. 

1. Situations in Which Citation or Summons is Not Appropriate. Use 0f citation or summons would not 
be appropriate under the following situations: 

a. The behavior or past conduct of the accused indicates that his release presents a danger 
to Individuals or to the community; 

b. The accused is under lawful arrest and fails to iaentify himself satisfactorily; 
c. The accused refuses to sign the citation; 
d. The accused has no ties to the jurisdiction reasonably sufficient to assure his appearance; or 
e. The accused has previously failed to appear In response to a citation or summons. 

ICJS 
A peace officer may issue a citation whenever an arrest without warrant would 
be appropriate. IOWA CODE § 753.5 {1975}. However, the cited person is required to sign 
the citation before he is released. IOWA CODE § 753.7 (1975). A judicial magistrate may 
issue a citation whenever the preliminary information charges a misdemeanor. IOWA 
CODE § 754.3 (1975). If the magistrate bE-comes satisfied that the cited person will not 
appear, the magistrate may issue a warrant for the arrest of the person without waiting for 
the 3ppearance date mentioned in the citation. Id; see also Revised C:-iminal Code, supra. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is similar to NAC 
The CODE does not specify the situations, other than refusal to sign and the 
likelihood of nonappearance, in which the use of a citation would not be 
appropriate. The determination of these situations is within the discretion of the 
police or judicial officer. 

NAC 4.2 eontd. 
2. Procedure for issuance and" Content of Citation and Summons. Whether issued by a law enforcement 
officer or a court, the citation or summons should: 

a. Inform the accused of the offense with which he is charged; 
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h Specify the date, time, 'and exact location of trials in mii:;demeanors of the preliminary tlearing in 
felonies; 

c. Advise the accused of all of his rights applicable to his arrest and trial and of the conseCluences of 
failing to appear; . 

(1. Explain the law concerning representation by and provision of counsel, and con tam a form for 
advising tho court (within 3 days aftar service of citation or summons) of the name of hiS couilsol 
or of the desire to have tho court appoint an attorney to defend h.im; a~d .. . _ 

c. State that in misdemeanor cases all motions and an election of nonJury tnal must be filed within 7 
days after appointment of counsel with copies provided to ttle prosecutor. 

ICJS 
Wh{'ln a peace officer issues a citation, it must include t.he name and ~ddress of t~H 
person the nature of the offense, the time and place at which the person IS to appear III 
court, and the penalty for nonappearance. IOWA CODE § 753.6 (1975). Judicial Citations 
must set forth the nature of the offense and command the person to appear before the 
maolstr;3.te issuing the citation at a specific time and place. IOWA CODE § 754.3 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle meets NAC 

NAC COURTS STANDARD 4.3 
PROCEDURE IN 
MISDEMEANOR PROSECUTIONS 

RELATED IOWA STANDARD 
4.3 PROCEDURE IN SIMPLE 
MISDEMEANOR PROSECUTIONS 

Preliminary hearings should not be available in misdemeanor prosecutions. 

ICJS 
Generally, a preliminary hearing is not available in a nonindictable misdemeanor pros
ecution. Such a prosecution is commenced by filing an information or complaint with the 
magistrate. IOWA CODE § 762.2 (1975). The case then proceeds to the appearance of the 
defendant. IOWA CODE § 762.9 (1975). At this appearance, the defendant is required to 
plead. Id. If the defendant pleads other than guilty, the case is set for trial, and a pre
liminary hearing is not available. IOWA CODE § 762.11 (1975); see also Revised Criminal 
Code, ch. 2 § 1302. 
Howeverl a preliminary hearing may be held in a nonindictable misdemeanor prosecution 
when an arrest is made without a warrant. The magistrate may initially set the case for 
preliminary examination and, at the examination, find that a nonindictable offense 
appears to have been committed. He then must order an information to be filed and must 
proceed under 'the nonindictable mlsdeameanor provisions. IOWA CODE § 758.2 (1975). 

Analysis 
lCJS practice is similar tQ NAC Standard 
ICJS principle is simil:)r to NAC 

NAC 4.3 contd. 
All Illotions and an election of nonjury trial should be required within 7 days after appointment of 
counsel. Copies of motions should be served upon the prosecutor by defense counsel. 
Upon receipt of the motions, the court should evaluate the issues raised. Motions requiring testimony 
should be heard immediately preceding trial. If testimony will not be needed, arguments on the motions 
should be heard immediately preceding trial. However, should a continuance be needed, the court should 
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notify the prosecution and defense that the motions will be heard on the scheduled trial date and that trial 
will be held at a specified time within 10 days thereafter. 

ICJS 
To be entitled to a jury trial, the defendant must file a written jury demand with the 
magistrate at least ten days before the time set for trial. IOWA CODE § 762.15 (1975). Also, 
a change of place of trial may be applied for by filing an affidavit with the magistrate bolow 
any testimony is heard. IOWA CODE § 762.13 (1975). Other than these two provisions, the 
CODE does not establish a specific motion practice for nonindictable misdemeanor 
prosecutions. See also Revised Code, supra. 

Analysis 
ICJS practice is different than NAC Standard 
ICJS principle is similar to NAC 
The purpose of this Standard is to simplify the processing of misdemeanor c~se.s. The 
ICJS recognizes this need and provides sirnplifi~d procedures to! nonlndl?ta~le 
misdemeanor prosecutions. However, not all the practices suggested by ,1e Commission 
are present in the ICJS. 

NAC COURTS STANDARD 4.4 RELATED IOWA STANDARD 
LIMITATION OF GRAND JURY FUNCTIONS 4.5 LIMITATION OF GRAND JURY FUNCTIONS 

Grand jury indictment should not be required in any criminal prosecution. If an existing requirement of 
indictment cannot be removed immediately, provision should be made for the waiver of indictment by the 
accused. Prosecutors stlOuld develop procedures that encourage and facilitate SUCr) waivers. If a grand 
jury indictment is issued in a particular case, no preliminary hearing should be held in that case. In such 
cases, the prosecutor should disclose to the defense all testimony before the grand jury directly relating 
to the charges contained in the indictment returned against the defendant. 

ICJS 
It is the duty of the grand jury to inquire into all indictable offenses and present them to 
the court by indictment. IOWA CODE § 771.1 (1975). Thus when a person is charged with 
an indictable offense, he is taken before a magistrate for preliminary examination. IOWA 
CODE § 761.1 (1975). The magistrate proceeds with preliminary examination or allows the 
defendant to waive examination. Id. If it appears from the examination that an indictable 
offense has been committed and that there is sufficient reason for believing that the 
defendant committed the offense, or if the defendant waives the examination, the 
magistrate orders that the defendant be held to answer. IOWA CODE § 761.18 (1975). The 
preliminary examination papers are then transferred to the district court and placed before 
the grand jury for its action. IOWA CODE § 761.25,771.18 (1975); see also State v. Mays, 
204 N.W. 2d 862 (Iowa 1973); Revised Criminal Code, Rule of Criminal Procedure 3. 
However, Iowa criminal procedure provides an alternative to grand jury indictment. The 
Constitution of Iowa, Amendment of 1884, No.3, states that " ... the General Assembly 
may provide for hOlding a person to answer for any criminal offense without the 
intervention of the grand jury." Such a provision is Chapter 769, Information By County 
Attorney. Under this chapter, felonies and indictable misdemeanors may be prosecuted 
upon information with the same effect as upon indictment. IOWA CODE § 769.1 (1975). To 
proceed in this manner, the county attorney must file with the clerk of district court, upon 
approval by a district judge or district associate judge, an information charging a person 
with an indictable offense. IOWA CODE § 769.2 (1975). The offense may then be pros
ecuted to final judgment without the intervention of the grand jury. See also Revised Crim
inal Code, Rule of Criminal Procedure 5. 
When the grand jury indicts a person who is not already in custody, a preliminary hearing 
is not held. Rather, the indicted person is arrested and taken before the court for 
arraignment. IOWA CODE §§ 774.2, .4, .5 (1975). The case then proceeds without prelimi-
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nary hearing. However, when a person is initially arrested and charged by preliminary 
information, the case proceeds to both preliminary and grand jury examination. IOWA 
CODE §§ 761.1, .18,771.18 (1975). 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is different than NAC 

NAC 4.4 contd. 

The grand jury should remain available for investigation and charging in exceptional cases. 

ICJS 
The grand jury is available for investigation and charging in cases involving indictable 
offenses. IOWA CODE § 771.1 (1975). 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is different than NAC 
This standard recommends that grand jury indictment not be required for initiation of any 
criminal t->roceeding§. The Commission states that the grand jury procedure is costly, 
intricate, and ineffective as a screening device, and views the preliminary hearing as a 
more viable alternative. Therefore, the Commission advocates a system in which 
'prosecutions proceed primarily on preliminary hearing findings. The grand jury would 
remain available in exceptional cases. 
Under the Iowa practice, the county attorney information provisions allow the prosecutor 
to use the preliminary hearings as an alternative to grand jury indictment. However, in 
principle, the CODE does not recognize the preliminary hearing as an alternative to grand 
jury indictment. 

NAC COURTS STANDARD 4.5 
PRESENTATION BEFORE JUDICIAL OFFICER 
FOLLOWING ARREST 

RELATED IOWA STANDARD 
4.6 PRESENTATION BEFORE JUDICIAL OFFICER 
FOLLOWING ARREST 

When a defendant has been arrested and a citation has not been issued, the defendant should be pre
sented before a judicial officer within 6 hours of the arrest. 
At the initial appearance, the judicial officer should have the authority, upon showing of justification, to 
remand the defendant to police custody for custodial investigation. Such remands should be limited in 
duration and purpose, and care should be taken to preserve the defendant's rights during such custodial 
investigation. 

ICJS 
When a person has been arrested under a warrant, the officer making the arrest must 
proceed as commanded by the warrant or as provided by law. IOWA CODE § 757.7 (1975). 
In all cases, the defendant must be taken before the magistrate without unnecessary de
lay. IOWA CODE § 757.7 (1975). Similiarly, in those situations involving an arrest without a 
warrant, the arrested person must be taken before a magistrate without unnecessary de
lay. IOWA CODE 758.1 (1975). 

The Supreme Court of Iowa has interpreted the meaning of "without unnecessary delay." 
In Statev. Milford, 186 N.W. 2d 560 (Iowa 1971), the Court refused to hold inadmissable a 
statement obtained after arrest but prior to appearance before a magistrate for 
arraignment. The Court stated that "[w]e have consistently held that fanure to take an 
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accused immediately before a magistrate for an arraignment under Section 758.1 does not 
itself render a statement taken prior thereto inadmissable." The Court concluded that ttle 
delay was not unreasonable since the defendant was not being held for the sole purpose of 
obtaining a confession and there were other circumstances to be investigated before a 
proper charge could be determined. Therefore, delay does not itself violate due process or 
make a confession involuntary. Rather, it is one of the indicia of undue pressure. State v. 
Hodge, 105 N.W. 2d 613 (Iowa 1961). 

Analysis 
ICJS practice is inconsistent with NAG Standard 
ICJS principle is inconsistent with NAC 
The Commission's standard does not preclude custodial investigation prior to initial 
presentation before a judicial officer. How9ver, it does take the position that custodial 
investigation should not be used to justify delay in presentation. The Commission 
suggests that the defendant should be taken before a judicial officer within six hours of 
the arrest, and that the judicial officer should then determine whether custodial 
investigation is appropriate. This position conflicts with the ICJS practice, which permits 
custodial investigation prior to initial presentation before a magistrate. 

NAC 4.5 contd. 
At this appearance, the defendant should be advised orally and in writing of the charges against him, of 
his constitutional rights (including the right to bail and to assistance of counsel), and of the date of his 
trial or preliminary hearing. 

ICJS 
At the defendant's initial appearance, he must be informed of the offense with which he is 
charged, of his right to counsel in every stage of the proceedings, and must be allowed a 
reasonable time to send for counsel. The IOWA CODE § 761.1 (1915). The magistrate must 
set a date for preliminary examination or allow the defendant to waive the same. Id. If the 
defendant is indigent and is charged with an indictable offense, counsel must be 
appointed for preliminary examination. Op. Attny. Gen. Oct., 1964. Bail must be 
determined if examination is adjourned. IOWA CODE § 761.5 (1975); see also Revised 
Criminal Code, Rule of Criminal Procedure 2. 

Analysis 
ICJS practice meets NAC Standard 
ICJS principle is that same as NAC 

NAC COURTS STANDARD 4.6 
PRETRIAL RELEASE 

RELATED IOWA STANDARD 
4.7 PRETRiAL RELEASE 

Adequate investigation of defendant's characteristics and circumstances should be undertaken to 
identify those defendants who can be released prior to trial solely on their own promise to appear. 
Release on this basis should be made wherever appropriate. 

ICJS 
All defendants are bailable before and after conviction except for murder in the first 
degree, kidnapping, and treason. IOWA CODE §§ 763.1, .2 (1975). Bailable defendants 
must be release Oil their personal recognizance, or upon the execution of an unsecured 
appearance bond 1..I11less the magistrate determines, in his discretion, that such release 
will not reasonably assure the appearance of the defendant. IOWA CODE § 763.17 ("1975). 
Through pretrial release programs, background information and release recommendations 
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may be available to the magistrate. IOWA CODE § 217.28 (1975). In determining the ap
propriate conditions of release, the magistrate must consider: 
1. the nature and circumstances of the offense charged; 
2. the defendant's family ties; 
3. employment; 
4. financial conditions; 
5. character and mental condition; 
6. the length of !"lis residence in the community; 
7. his record of convictions; 
8. his record of appearance at court proceedings or of flight to avoid prosecution or 

failure to appear at court proceedings. 
See also Revised Criminal Code, ch.2 §§1101, 1102. 

Analysis 

IGJS practice is similar to NAG Standard 
ICJS principle is the same as NAG 
Although statutory provisions permit extensive investigation of the defendant's charac
teristics and circumstances prior to release, actual pretrial release investigation and 
recommendation programs have not been implemented on a statewide basis. 

NAC 4.6 contd. 
If a defendant cannot appropriately be released on this basis, consideration should ~e gi~en to releasing 
him under certain conditions, such as the deposit of a sum of m~mey to be forfeited. In the event of 
nonappearance, or assumption of an obligation to p~y ':l certain su.m of money In the event of 
nonappearance, or the agreement of third persons to maintain contact with the defendant and to assure 
his appearance. 

ICJS 
If the defendant cannot be appropriately released on his own recognizance, or upon the 
execution of an unsecured appearance bond, the magistrate must impose alternative or 
additional conditions of release upon the defendant. Section 763.17(1) states that when 
the magistrate concludes that release on personal recognizance or upon execution of an 
unsecured appearance bond will not assure the appearance of the defendant, " ... the 
magistrate shall, either in lieu of or in addition to the above methods of release, impose 
the first of the following conditions of release which will reasonably assure the 
appearance of the person for trial, or, if no single condition gives that assurance, any 
combination of the following conditions: 

a. Place the defendant in the custody of a designated person or organization agreeing to 
supervise him; 

b. Place restrictions on the travel, association or place or abode of the defendant during 
the period of release; 

c. Require the execution of an appearance bond in a specified amount and the deposit 
with the clerk of the court in cash or other qualified security of a sum not to exceed ten 
percent of the amount of the bond, such deposit to be returned to the defendant upon 
the performar.ce of the appearances as required in Section 766.1 ; 

d. Require the execution of a bail bond with sufficient surety, or the deposit of cash in 
lieu thereof, provided that, except as provided in Section 763.2, bail initially given 
shall remain valid until final disposition of the offense. If the amount of bail is deemed 
insufficient by the court before whom the offense is pending, the court may order an 
increase thereof and the defendant mu'st provide the additional undertaking, written or 
cash, to secure his release. 

e. Impose any other condition deemed reasonably necessary to assure appearances as 
required, including a condition requiring that the defendant return to custody after 
specified hours. 

4.6 



Analysis 
ICJS practice meets NAC Standard 
ICJS principle is the same as NAC 

NAC 4.6 contd. 

Participation by private bail bond agencies in the pretrial release p~ocess should be eliminated. 

ICJS 
Under Section 763.11, private bond agencies may participate in the bail process. 

Analysis 
ICJS practice is inconsistent with NAC Standard 
ICJS principle is inconsistent with NAC 

NAC 4.6 contd. 

In certain limited cases, it may be appropriate to deny pretrial release completely. 

ICJS 
Defendants who are charged with murder in the first degree, kidnapping for ransom, and 
treason are not bailable. IOWA CODE §§ 763.1, .2, .17 (1975); but see Revised Criminal 
Code, ch. 2 § 1101. Also, the court may, in its discretion, order a defendant who has given 
bail and has appeared for trial, to be committed to custody. IOWA CODE § 780.34 (1975). 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is similar to NAC 

NAC COURTS STANDARD 4.7 RELATED IOWA STANDARD 
NONAPPEARANCE AFTER PRETRIAL RELEASE 4.8 NONAPPEARANCE AFTER PRETRIAL RELEASE 

Substantive law should deal severely with offenders who fail to appear for criminal proceedings. 
Programs for the apprehension and prosecution of such individuals stlould be established to implement 
the substantive law. 

1. Substantive Law Concerning Failure to Appear. The substantive law regarding failure to appear after 
pretrial release should have the following features: 

a. The felony of failing to appear should be defined as the failure to appear on the designated date 
by an individual who, after mceipt of a citation or summons to appear in court or after arrest, has 
been released from custody or has been permitted to continue at liberty upon the condition that 
he will appear subsequently in connection with the criminal action or proceeding, and who has 
had due notice of the date on which his appearance is required. 

ICJS 
The substantivE) law regarding failure to appear after pretrial release provides as follows: 
763.19 Failure to appear - penalty. Any defendant who, having been released pursuant to 
Sections 763.17 and 763.18 wi IIfully fails to appear before any court or mag istrate as 
required shall, in addition to the forfeiture of any security given or pledged for his release, 
if he was released in connection with a charge which constitutes a felony, or while 
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awaiting sentence or pending appeal after conviction of any public offense, shall be 
punished by imprisonment in the penitentiary not more than five years, or by fine not 
excoeding five thousand dollars. If the defendant was released before conviction or 
acquittal in connection with a charge which constitutes any pubiic offense not a felony, he 
shall be punished by imprisonment in the county jail not more than one year, or by fine not 
exceeding one thousand dollars. See also Revised Criminal Code, ch. 2 § 1102 (7). 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is similar to NAC 

NAC 4.7 contd. 

b. It should be an affirmative defense to the felony of failing to appear that the defendant was 
prevented from appearing at the specified time and place by unavoidable circumstances beyond 
his control. 

ICJS 
Under Section 763.19, a willful intent to not appear is an element of the offense. Thus, 
where the defendant is prevented from appearing by unavoidable circumstances beyond 
his control, the element of a willful Intent is missing and the offense of failure to appear 
has not been committed. The burden is placed upon the prosecution to establish a willful 
intent. 

Analysis 
ICJS practice is different than NAC Standard 
ICJS principle is similar to NAC 
The Commission recognizes the principle that a defendant should not be convicted for 
failure to appear when such failure was unavoidable. In practice, the Commission places 
the burden of establishing the unavoidable circumstances on the defendant. While this 
principle is recognized in the ICJS, the burden is on the prosecution to prove that the 
defendant willfully intended to not appear on the designated date. 

NAC 4.7 contd. 

c. With the exception of capital cases, the penalty provided for the felony of failing to appear should 
be the same as the penalty for the substantive crime originally charged. 

ICJS 
The penalty for the offense of failure to appear is not the same as the penalty for the 
substantive crime originally charged. Rather, Section 763:19 sets specific penalties for the 
offense. 

Analysis 
ICJS practice is inconsistent with NAC Standard 
ICJS principle is inconsistent with NAC 

NAC 4.7 contd. 
2. Programs for Apprehension of Fugitives. Programs for the implementation of Standard 4.7(1) should 
have the following features: 

a. If a defendant fails to appear at any scheduled court appearance, the trial court immediately 
should issue a warrant for his arrest for the offense of failing to appear and immediately should 
notify the prosecutor. 
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ICJS 
If a defendant fails to appear when his personal appearance is required, the trial court may 
Issue an order directing the clerk, on application of the county attorney, to issue a warrant 
for the arrest of the defendant. See. IOWA CODE §§ 767.1, 775.3, 789.4. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is similar to NAC 

NAC COURTS STANDARD 4.8 RELATED IOWA STANDARD 
PRELIMINARY HEARING AND ARRAIGNMENT 4.9 PRELIMINARY HEARING AND ARRAIGNMENT 

If a preliminary hearing is held, it should be held within 2 weeks following arrest. 
If a defendant intends to waive his right to a preliminary hearing, he should file a notice to this effect at 
least 24 hours prior to the time set for the hearing. 

ICJS 
If the offense charged is a felony or an indictable misdemeanor, the magistrate, after 
waiting a reasonable time for the defendant to obtain counsel, must immediately proceed 
with the preliminary examination, or allow the defendant to waive the same. IOWA CODE 
§ 761.1 (1975). Concerning the time period within which the hearing must be held, the 
Supreme Court has stated that Section 761.1 contemplates "." prompt action by the 
magistrate in holding a preliminary examination or allowing the accused to waive the 
same." Statev. Mays, 204 N.W. 2d (Iowa 1973); see also Revised Criminal Code, Rules of 
Criminal Procedure 4,8. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle Is similar to NAC 

NAC 4.8 contd. 
Evidence received at the preliminary hearing should be limited to that which is relevant to a determination 
that there is probable cause to believe that a crime was committed and trat the defendant committed it. 

ICJS 
If it appears from the preliminary examination that a public offense, triable on indictment, 
has been committed, and there is sufficient reason for believing the defendant is guilty of 
the offense, the magistrate must order that the defendant be held to answer. IOWA CODE 
§ 761.18 (1975). The purpose of this examination is to determine whether there is probable 
cause to believe that the defendant committed an offense and whether sufficient evidence 
exists to hold the accused for trial. State v. Evans, 169 N.W. 2d 200 (Iowa 1969); State v. 
Washington, 160 N.W. 2d 337 (Iowa 1968); see also Revised Criminal Code, supra. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is the same as NAC 
The Commission advises against the use of the preliminary hearing as a discovery device. 
Rather, it proposes extensive discovery under Standard 4.9 and limitation of the 
preliminary hearing to the finding of probable cause. Under the ICJS practice, the 
preliminary examination may serve as a discovery device if the magistrate does not limit 
the scope of examination. 
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NAC 4.8 conte.!. 
Arraignment should be eliminated as a formal step in criminal prosecution. The initial charging 
document, as amended at the preliminary hearing should serve as the formal charging document for trial. 

ICJS 
The defendant must be plOmptly arraigned after an indictmenl is found. IOWA CODE 
§ 775.1 (1975). This provision applies to cases in which the grand jury has found an indict~ 
ment and to those In which the county attorney has filed an information. IOWA CODE § 
769.13 (1975). At the arraignment, the court must inform the defendant that he has the 
right to counsel and that counsel will be provided if he is indigent. IOWA CODE § 775.4 
(1975). Also, the court must read the indictment to the defendant and ask him to enter a 
plea. IOWA CODE § 775.8 (1975); see also Revised Criminal Code, supra. 

Analysis 
ICJS practice Is inconsistent with NAC Standard 
ICJS principle is significantly different than NAC 
Under the NAC system, upon arrest thEl defendant must be taken before a magistrate to be 
informed of the charges and to have defense counsel appointed. The Commission views 
the arraignment as a repetition of this earlier procedure. Under the ICJS, an arraignment 
must be held In all cases. However, in cases in which an indictment has been found or an 
Information has been filed and the defendant has not been arrested, the arraignment may 
serve as the initial source of information on the charge and the Intital opportunity to plead. 
Thus, the arraignment may not be a repetition of previous proceedings. 

NAC COURTS STANDARD 4.9 
PRETRIAL DISCOVERY 

RELATED IOWA STANDARD 
4.10 PRETRIAL DISCOVERY 

The prosecution should disclose to the defendant all available evidence that will be used against him at 
trial. Such disclosure should take place within 5 days of the preliminary Ilearing, of the waiver of the 
preliminary hearing, or apprehension or service of summons following indictment, whichever form the 
Initiation of prosecution takes in the particular case. The evidence disclosed should inciude, but should 
not limit to, the following: 

1. The names and addresses of persons whom the prosecutor intends to call as witnesses at the trial; 
2. Written, recorded, or oral statements made by witnesses whom the prosecutor intends to call at the 
trial, by the accused, or by any codefendant; 
3. Results of physical or mental examinations, scientific tests, and any analyses of physical evidence, 
and any reports or statements of expl~rts relating to such examinations, tests, or analyses; and 
4. Physical evidence belonging to the de\'endant or which the prosecutor intends to introduce at trial. 
The prosecutor should disclose, as soon as possible, any evidence within this description that becomes 
available after initial disclosure. 
The prosecutor also should disclose any evidence or information that might reasonably be regarded as 
potentially valuable to the defense, even if such disclosure is not otherwise required. 

ICJS 
When an offense is prosecuted on information, the names of the witnesses and a summary 
of their testimony must be endorsed upon the information. IOWA CODE §§ 769.1, .4 (1975). 
A copy of the information and the minutes of evidence must be delivered to the accused at 
or prior to arraigment. IOWA CODE § 769.10 ("i975). 
When an offense is prosecuted on indictment, the names of the witnesses on whose 
evidence it was found must be"endorsed upon the information and tIi]..e minutes of their 
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evidence must be filed with the clerk of court. IOWA CODE § 772.3 (1975). On request, tho 
clerk must furnisp the defendant with a copy of the minutes. IOWA CODE § 772.4 (1975). 
If the indictment or the information together with the minutes of evidence fails to inform 
the defendant of the offense sufficiently to enable him to prepare his defense, the court 
may on its own motion, and must on the defendant's motion, order the county attorney to 
provide a bill of particulars containing the necessary information. IOWA CODE § 7l3.G 
(1975). Also, the court may order the county attorney to furnish a bill of particu lars when it 
believes it to be in the interests of justice to supply the defendant with facts nl)t set out in 
the inoictment, information, or the minutes of evidence. Id. 
In State v. Eads, 166 N.W. 2d 776 (Iowa 1969), the Iowa Supreme Court stated that 
" ... courts have the inherent power to compel disclosure of evidence by the State when 
necessary in the interests of justice." Under this decision, the defendant may move fur thu 
disclosure of physical evidence that the State expects to use at trial and the technical 
analysis thereof. The Court refused disclosure of witness statements absent a showing of 
necessity. The Court also refused disclosure of police investigatory reports. However, in 
State v. Deando, 218 N.W. 2d 649 (Iowa 1974), the Court ruled that police reports relevant to 
tile testimony of a witness were discoverable. 
The defendant may move for the disclosure of exculpatory evidence known to the State. 
See State v. Peterson, 219 N.W. 2d 665 (iowa 1974). In Brady v. Maryland, 373 U.S. 83 
(1963), the Unites States Supreme Court held that" ... the suppression by the prosecutor of 
evidence favorable to an accused upon request violates due process where the evidence I::; 
material either to guilt or to sentencing, irrespective of the good or bad faith of the 
prosecution. " 
The defendant may also take discovery depositions. Section 781.10 provides tilat the 
defendant may examine witnesses in the same manner and with like effect as in ciVil 
actions. This section has been construed as giving the defendant the right to take 
discovery depositions of the State's witnesses. See State v. Peterson, supra. Similarly, 
Section 781.11 allows the defendant to perpetuate testimony in the same manner, and with 
like effect, as in civil actions. See also Revised Criminal Code, Rules of Criminal Proce
dure12, 13. 

Analysis 
ICJS practice is different than NAC Standard 
ICJS principle is different than NAC 
This standard requires discovery of all evidence to be used against the defendant at trial, 
of any evidence that might reasonably be regarded as valuable to the defense, and of any 
evidence that becomes available after initial disclosure. Only investigatory reports and 
evidence not intended to be introduced at trial are excluded, and then only if not 
exculpatory or not leading to exculpatory evidence. The purpose of these extensive 
discovery requirements is to facilitate the administrative disposition of cases and to 
reduce the number of cases that would otherwise bE,;) tried. The ICJS discovery provisions 
are extensive. However, their purpose is to insure fairness at trial; the provisions are not 
specifically designed to facilitate the administrative disposition of cases. 

NAC 4.9 contd. 

The defendant should disclose any evidence defense counsel intends to introduce at trial. Intent to rely 
on an alibi or an insanity defense should be indicated. Such disclosure should take place immediately 
following the resolution of pretrial motions or, in the event no such motions are filed, within 20 days of 
the preliminary hearing, the waiver of the preliminay hearing, or apprehension or service of summons 
following indictment, or whichever form the initiation of prosecution has taken in the case. No disclosure 
need be made, however, of any statemern of the defendant or of whether the defendant himself will testify 
at trial. 

ICJS 
Limited discovery is granted to the prosecution. When the defendant intends to show 
insanity or an alibi as a defense, he must, at least four days prior to trial, file a written 
notice of his intent to do so. IOWA CODE § 777.18 (1975). The notice must set forth the 
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names of the witnesses, their addresses and occupations, and a summary of their testI
mony. Id; but see Revised Criminal Code., Rule of Criminal Procedure 13 (3). 

Analysis 
ICJS practice is different than NAC Standard 
ICJS principle is different than NAC 

NAC 4.9 contd. 
The trial court may authorize either side to withhold evidence sought if the other side establishes in an 
ex parte proceeding that a substantial risk of physical harm to the witness or others would be created by 
the disclosure and that there is no feasible way to eliminate such a risk. 
Evidence, other than the defendant's testimony, that has not been disclosed to the opposing side may be 
excluded at trial unless the trial judge finds that the failure to disclose it was justifiable. The desire to 
maximize the tactical advantage of either the defendant or the prosecution should not be regarded as 
justification under any circumstances. Where appropriate, a person failing to disclose evidence that 
should be disclosed should be held in contempt of court. 

ICJS 
Iowa criminal procedure does not specifically provide an ex parte proceeding in which 
substantial risk of harm to the witness or others may be established as a reason for 
denying disclosure. Such matters may be raised in the resistance to the motion for 
discovery and asserted at the hearing on the motion. Failure to comply with a court order 
for discovery may be punished as a contempt. See IOWA CODE § 665.2 (1975). 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is different than NAC principle 

NAC COURTS STANDARD 4.11 
PRIORITY CASE SCHEDULING 

RELATED IOWA STANDARD 
4.12 PRIORITY CASE SCHEDULING 

Immediately following the preliminary hearing, the return of an indictment, or the waiver of such proceed
ings, the prosecutor should advise the court administrator of those cases that are to be tried and that 
should be given priority in assigning cases for trial. 
Cases should be given priority for trial where one or more of the following factors are present: 

1. The defendant is in pretrial custody; 
2. The defendant constitutes a significant threat of violent injury to others; 
3. The defendant is a recidivist; 
4. The defendant is a professional criminal, that is, a person who substantially derives his livelihood 
from illegal activities; or 
5. The defendant is a public official. 

In addition, the prosecutor should consider in setting priorities for tria! the age of the case, and whether 
the defendant was arrested in the act of committing a felony. 

ICJS 
The ICJS neither provides systemwide standards for scheduling criminal cases nor re
quires the trial courts to establish such standards. However, the system c: )es permit the 
local jurisdictions to formulate scheduling procedures and priorities. Administrative rule 
making authority for the district courts is vested primarily with the chief judge and the dis
trict court judges. See R.C.P. 181.2, 372, 373. This authority allows the judges to establish 
case scheduling standards. The presiding judges, the clerks of court, the county attor-
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neys, or the court administrators may be delegated substantial responsibility for sched
uling criminal cases and for formulating scheduling priorities. 

Analysis 
ICJS practice is different than NAC Standard 
ICJS principle is different than NAC 

NAC COURTS STANDARD 4.12 
CONTINUANCES 

RELATED IOWA STANDARD 
4.13 CONTINUANCES 

Continuances should not be granted except upon verified and written motion and a showing of good 
cause. 

ICJS 
The Rules of Civil Procedure apply to the continuance of criminal actions. IOWA CODE 
§780.2(1975). Under these Rules, a motion for continuance must be tiled atter the grounds 
for the motion become known. R.C.P. 182. "T:he court, in its discretion, may grant tho 
motion for any cause which satisfies it that " ... justice will be more nearly obtained." See 
R.C.P. 183 (a); State v. Cowman, 212 N.W. 2d 420 (Iowa 1973). The cause cannot have 
arisen through the fault or negligence of the moving party. Id. Motions for continuances 
based on the absence of evidence must be supported by affidavit. R.C.P. 183 (b). Specific 
provisions exist for continuances based on the need for trial preparation time, for addition
al testimony, and for time to prepare for cross-examination of alibi or insanity defenses. 
See IOWA CODE §§ 780.3; 780.12; 777.18 (1975); see also Revised Criminal Code, Rule 
of Criminal Procedure 10. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is similar to NAC 

NAC COURTS STANDAI:tD 4.13 
JURY SELECTION 

RELATED IOWA STANDARD 
4.14 JURY SELECTION 

Questioning of prospective jurors should be conducted exclusively by the trial judge. His examination 
should cover all matters relevant to their qualification to sit as jurors in the case on trial. Attorneys for the 
prosecution and defense should be permitted to submit questions to the judge to be asked of the jurors 
concerning matters not covered by the judge in his examination. The judge should put such questions to 
the jurors unless they are irrelevant, repetitive, or beyond the scope of proper juror examination. 

ICJS 
Questioning of prospective jurors is not conducted exclusively by the trial judge. The State 
and the defense have the right to conduct their own examination in order to enable them to 
select a qualified and competent jury. Elkin v. Johnson, 148 N.W. 2d 442 (Iowa 1967). The 
scope of the voir dire examination is within the trial court's discretion. Id. 

Analysis 
ICJS practice is significantly different than NAC Standard 
ICJS principle is significantly different than NAC 
The Commission states that the defendant is entitled to an unbiased jury; he is not enti-
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tied to a jury bJased in his favor. It is the Commission's position that questioning of pro
spective jurors by the judge and allowing counsel to submit questions through the court 
adequately protects this right. In addition, the Commission believes that this procedure 
limits voir dire 8xamination to its appropriClte function and provides substantial timesav
ings. 

NAC 4.13 contd. 
The number of peremptory challenges should correspond to the size of the jury and should be limited to 
multiple defendant cases. Ttle prosecu.tion should be entitled to the number of challenges equal to the to
tal number of which the defendants are entitled. 

ICJS 
If the offense charged is or may be punishable with imprisonment for life, the State and 
the defendant each have the right to peremptorily challenge eight jurors and must strike 
two jurors. Iowa Code §779.11 (1975); see also Revised Criminal Code, Rule of Criminal 
Procedure 17. If the offense charged is any other felony, the State and the defendant have 
the right to peremptorily challenge four jurors and must strike two. Id. If a misdemeanor is 
charged, the State and the defendant have two peremptory challenges and must strike 
two.ld. 

Analysis 
ICJS practice is significantly different than NAC Standard 
ICJS principle is significantly different than NAC 

NAC COURTS STANDARD 4.14 
JURY SIZE AND COMPOSITION 

Juries in criminal prosecutions for offenses not punishable by life imprisonment should be composed of 
less than 12 but of at least six persons. If a 12-member jury has been seated, a reduction in jury size dur
ing the course of a trial to not less than 10 members should be permitted where a jury member has died or 
is discharged for illness or other good cause. Corresponding decreases in size should be permitted in 
cases where there were less than 12 jurors initially, but no decrease should be permitted that will result in 
a jury of less than six persons. 

ICJS 
In cases triable on indictment or county attorney information, the jury is composed of 
twelve persons. IOWA CODE § 779.1 (1975); see also Revised Criminal Code, Rule of Crim
inal Procedure 17. Six persons constitute the jury in cases involving nonindictable misde
meanor offenses. IOWA CODE § 762.24 (1975); Revised Criminal Code, Rule of Criminal 
Procedure 48. 

Analysis 
ICJS practice is different than NAC Standard 
ICJS principle is significantly different than NAC 
To save time and money, the Commission recommends reducing the number of jurors tra
ditionally used in criminal prosecutions. It believes that a jury of six persons adequately 
assures community representation, group deliberation, and freedom from outside intimi
dation. The ICJS practice achieves time and money savings when the case involves a non
indictable misdemeanor. However, in the trial of an indictable offense, the savings is not 
achieved. Here, the jury must be composed of twelve persons. 
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NAC 4.14 eontd. 

Persons 18 years of age and older should not be disqualified from jury service on the basis of age. 

ICJS 
To be competent for jury service, a person must be a qualified elector of the State. A per
son becomes a qualified elector at age 18. See U.S. Constitution, Am~ndment 26. 

Analysis 
ICJS practice meets NAC Standard 
ICJS principle is the same as NAC 

NAC COURTS 4.15 
TRIAL OF CRIMINAL CASES 

In every court where trials of criminal cases are being conducted, daily sessions should commence 
promptly at 9 a.m. and continue until 5 p.m. unless business before the court Is concluded at an earlier 
time and it is too late in the day to begin another trial. Jury selection in the next case should start as soon 
as the jury in the preceding case has retired to consider a verdict. 

ICJS 
There are no systemwide standards for the commencement and adjournment of dally trial 
court sessions. However, the chief judge and the presiding judges of each of the judicial 
district have the authority to formulate administrative rules for the trial courts within the 
district. See R.C.P. 372,377. The presiding judge of the trial court exercises great discre
tion in conducting actual trial sessions. 

Analysis 
ICJS practice is different than NAC Standard 
ICJS principle Is similar to NAC 

NAC 4.15 eontd. 
All criminal trials should conform to the following: 
1. Opening statements to the jury by counsel should be limited to a clear, nonargumentative statement of 
the evidence to be presented to the jury. 

ICJS 
After the jury has been impaneled and sworn, the clerk or county attorney must read the in
dictment and the defendant's plea. IOWA CODE § 780.5 (1975); Revised Criminal Code, 
Rule of Criminal Procedure 18. The county attorney then may briefly state his defense and 
the evidence by which he expects to sustain it. Id. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is similar to NAC 
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NAC 4.15 contd. 
2. Evidence admitted should be strictly limited to that which is directly relevant and material to the is
sues being litigated. Repetition should be avoided. 

ICJS 
At the conclusion of the opening statements, the state and the defense nlay offer evi
dence. IOWA CODE § 780.5 (1975); Revised Criminal Code, Rule of Criminal Procedure 18. 
Generally, the admission of evidence is in the trial court's discretion. The fact that evi
dence Is not directly relevant to the elements of the offense does not render it inadmissi
ble. State v. Lyons, 210 N.W. 2d 543 (Iowa 1973). Evidence is admissible if it has a le~iti
mate bearing on any point in issue. State v. Theodore, 150 N.W. 2d 612 (Iowa 1967). 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is similar to NAC 

NAC 4.15 contd. 
3. Summations or closing statements by counsel should be limited to the issues raised by evidence sub
mitted during.trial and should be subject to time limits established by the judge. 

ICJS 
When the evidence in concluded, counsel may mqke closing arguments to the jury. IOWA 
CODE § 780.6 (1975); Revised Criminal Code, Rule of Criminal Procedure 18. The facts and 
inferences stated in the arguments must be based on the evidence in the record. The 
CODE does not establish time limits for summations. 

Analysis 
ICJS practice i5 different than NAC Standard 
ICJS principle is different than NAC 

NAC 4.15 contd. 
4. Standardized instructions should be utilized in all criminal trials as far as is practicable. Requests by 
counsel for specific Instructions should be made at, or before, commencement of the trial. Final assem
bling of instruCltlons should be completed by support personnel under the court's direction prior to the 
completion of the presentation of the evidence. 

ICJS 
The trial court must charge the jury in writing stating the law of the case. IOWA CODE 
§ 780.9 (1975); Revised ClirniJlal Code, Rule of Criminal Procedure, 18. Counsel may re
quest specific instructions at the close of the evidence. See R.C. P. 196. The court must 
then provide counsel with a copy of its instructions in their final form and grant a reason
able time for objections. Id. The objections must be ruled on before arguments to the jury. 
Upon the conclusion of the closing arguments, the court must read the instructions to the 
jury. 

Analysis 
ICJS practice is different than NAC Standard 
ICJS principle is different than NAC 
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_____________________________________________________________________na 

NAC COURTS STANDARD 5.1 
THE COURT'S ROLE IN SENTENCING 

RELATED IOWA STANDARDS 
CHAPTER 5, SENTENCING 

Jury sentencing should be abolished in all situations. The trial judge should.be required to imp,ose a sen
tence that, within limits imposed by statute, determines the maxin:um period a defendant'~ liberty may 
be restricted. Within this maximum period, other agencies may be given the power to de~ermlne the man
ner and extent of interference with the offender's liberty. Continuing jurisdiction in the tnal co: . .lt~ oVer the 
offender during the sentence imposed is not inconsistent with this standard. 

ICJS 
The jury's function is limited to trying the questions of fact and rendering verdict. Sections 
780.23, 785.1. It must be discharged prior to the sentencing of the defendant. Section 
785.17. 
Presentence 
Upon a plea or verdict of guilty, the court must set a time for pronouncing judgment. Sec
tion 789.2. Pronouncement of judgment may be deferred for the purpose of conducting a 
presentence investigation. The court must receive from the State and the defendant any in
formation which is relevant to the question of senter~ing. Section 789A.3. Information 
from other sources may be considered, and a presentence investigation must be made if 
the offense is a felony. Id. 
Deferred Judgment 
In appropriate cases, the court may, with the defendant's consent, defer judgment and 
place the defendant on probation. Section 789A.1. The court itself may fix the term of pro
bation; however, its length cannot exceed five years if the offense is a felony and two 
years if the offense is a misdemeanor. Section 789A.2. Alternatively, the court may order 
the defendant placed under the supervision of the chief parole officer, in which case the 
term of probation is determined by the board of parole. Id. In either situation, the length of 
!1robation cannot be less than one year if the offense is a misdemeanor and two years if the 
offense is a felony. !d. The court retains the authority to reduce the length of probation if it 
determines that the purposes of probation have been fulfilled. Section 789A.6. 
Mandatory Sentencing 
The offense may be punishable by a mandatory sentence. See, e.g., Section 690.2. Upon a 
plea of guilty or verdict of guilty, the court must impose the sentence required by statute. 
Fixed-Term Sentencing 
The offense may be punishable by imprisonment in the penitentiary for life or any term of 
years. See e.g., Section 708.2. Upon a plea or verdict of guilty, the court may determine 
the term of imprisonment in its discretion. 
lndeterminate Sentencing 
When the offense is a felony, other than escape, treason, murder, or any other crime the 
penalty for which is life imprisonment, the indeterminate sentencing provisions apply. See 
Section 789.13. Under these provisions, the court may impose a sentence of confinement 
in the penitentiary, or men's or women's reformatory. However, it cannot fix or limit the 
term of imprisonment. The Board of Parole has this authority. After commitment, the 
Board has the power to parole persons convicted of a crime and committed to either the 
penitentiary or the men's or women's reformatory. Section 247.5. The term of imprison
ment cannot exceed the maximum term provided by law for the offense. Section 789.13. 
Discretionary Sentencing 
The offense may be punishable by imprisonment in the penitentiary, or by fine, or by 
imprisonment in the county jail, or both. See Section 789.15. Upon a plea or verdict of 
guilty, the court may impose an indeterminate sentence or a term of imprisonment in the 
county jail. 
Cumulative Sentencing 
When the defendant is convicted of two or more offenses, the court may impose cumu
lative sentences. 
Suspended Sentence 
At the time 01 or after sentencing, the court may suspend the sentence and place the de-
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fendant on probation. Section 789A.1(2). The provisions governing deterred judgment pro
bation also govern suspended sentence probation. 

Analysis 
ICJS practice is different that NAC Standard 
ICJS principle is different than NAC 
The Commission recognizes that correctional agencies are capable" of determining the dis
position that is best suited to changing the defendant's behavior and protecting society's 
interests. However, it rejects the notion that the courts are incapable of making decisions 
of comparable quality. Therefore, the Commission recommends that both the courts and 
correctional agencies have a substantial role in the sentencing process. The value of judi
cial input is recognized in the deferred judgment and suspended sentence provisions of 
the ICJS. However, the indeterminate sentence provisions place the sentencing function 
almost er,tirely under the control of the Board of Parole. The Revised Criminal Code con
tains significant sentencing changes. See Revised Criminal Code, ch. 3. 

NAC COURTS STANDARD 6.1 
UNIFIED REVIEW PROCEEDING 

RELATED IOWA STANDARD 
6.1 THE NECESSITY OF APPELLATE REVIEW 
6.3 DEFENDANTS' APPEALS 
6.4 PROSECUTION APPEALS 

Every convicted defendant should be afforded the opportunity to obtain one full and fair judicial review of 
his conviction and sentence by a tribunal other than that by which he was tried or sentenced. 

ICJS 
As a matter of right, the defendant may appeal any judgment, action, or deci:- 'on of the 
district court in a criminal case involving an indictable offense. Section 793.1. An appeal 
can only be taken from final judgment. In criminal cases, final judgment means sentence. 
State v. Coughlin, 200 N.W. 2d 525 (Iowa 1972); see also Revised Criminal Code, ch. 2 § 
1401. . 

Analysis 
ICJS practice is different than NAC Standard 
lCJS principle is the same as NAC . 
This standard asserts that the defendant has a right only to a single, unified review. Under 
ICJS procedures, multiple reviews may be available. 

NAC 6.1 contd. 
Review in that proceeding should extent to the entire case, in.E'luding: 
1. The legality of all proceedings le8.ding to the conviction. 

ICJS 
In criminal cases, the Supreme Court is a court for the correction of errors at law. As such, 
the Court can review on appeal the legality of the proceedings leading to conviction; how
ever, the review is not de novo. The verdict of the jury is binding upon the Court unless it is 
without substantial support in the record or is clearly against the weight of the evidence. 
State v. Galavan, 181 N.W. 2d 147 (Iowa 1970). Also, the trial court's findings of fact are 
binding unless the findings are not supported by substantial evidence or are not justified 
as a matter of law. Benton v. State, 199 N.W. 2d 56 (Iowa 1972). To insure review, the de
fendant usually must preserve the error in the trial record. 
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Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is the same as NAC 

NAC 6.1 contd. 
2. The legal ity and appropriateness of the sentence. 

ICJS 
The scope of the Supreme Court's review extends to the legality and appropriateness of 
sentence. See Section 793.18. The Court may review the sentence to determine whether 
the trial court followed statutory sentencing provisions. See State v. Johnson, 196 N.W. 2d 
563 (Iowa 1972). Also, the Court may review the sentence to determine whether it is too 
severe. However, the Court only reduces punishment where it finds that the trial court 
clearly abused its discretion. Id. Generally, the Court cannot increase punishment. Sec
tion 793.18; see also Revised Criminal Code, ch. 2 § 1420. 

Analysis 
ICJS practice is different than NAC Standard 
ICJS principle is different than NA.C 

NAC 6.1 contd. 

3. Matters that have heretofore" been asserted in motions for new trial. 

ICJS 
The ICJS preserves the motion for a new trial. The motion must be made before the trial 
court renders judgment. Section 787.2; Revised Criminal Code, Rule of Criminal Pro
cedure 23(2). Therefore, the matters that are asserted in the motion are initially presented 
to the trial court. The Supreme Court can only review these matters after the trial court has 
heard and decided the motion and has rendered final judgment in the case. 

Analysis 
ICJS practice is inconsistent with NAC Standard 
ICJS ~rinciple is similar to NAC 

The Commission suggests that the review process absorb the new trial motion proceed
ings. The purpose of this change is to eliminate the delay from verdict to appeal that is 
caused by the trial court's determination of the motion. This delay is present in the ICJS 
practice. 

NAC 6.1 contd. 

4. Errors not apparent in the trial record that heretofore might have been asserted in collateral attacks on 
a conviction or sentence. 

ICJS 
Generally, matters not raised by the defendant during trial cannot be effectively as
serted for the first time on appeal. State v. Russell, 216 N.W. 2d 335 (Iowa 1974); State v. 
Nepple, 211 N.W. 2d 330 (Iowa 1973). Those questions or objections that, for reasons of 
strategy or otherwise, were not presented to the trial court are usually considered on ap
peal to have been waived when the defendant was represented by counsel. State v. Gala
van, 181 N.W. 2d 147 (Iowa 1970). Under Section 793.18, the Court may consider, as a mat
ter of grace, pOints not raised below and may review the record to determine whether the 
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defendant received a fair trial. See, e.g., State v. Cowman, 212 N.W. 2d (Iowa 1973); State 
v. Bedell, 220 N.W. 2d 200 (Iowa 1974); State v. Bynes, 150 N.W. 2d 280 (Iowa 1967). How
ever, the Court's scope of review generally does not extend to errors not apparent in the 
trial record. See Revised Criminal Code, ch. 2 § 1420. 

Analysis 
ICJS practice is significantly different than NAC Standard 
ICJS principle is similar to NAC 
The Commission's goa! is to bring finality to criminal convictions. To achieve this, it 
recommends that existing multiple review practices be replaced by a single, unified review 
proceeding. In this proceeding, the role of the reviewing court is emphasized. This court is 
given the duty of affirmatively discovering and disposing of all arguable defects in the trial 
proceedings. The Iowa Supreme Court's scope of review is not this extensive. Generally, 
the Court reviews only those issues initially raised in the trial court. A purpose of this re
quirement is to encourage the immediate correction of errors by the tricl court itself, there
by eliminating the need for appellate review. Thus, the ICJS practice emphasizes the role 
of the trial court in bringing finality to criminal convictions. However, the practice does re
quire multiple and fragmented review to insure fairness in a" cases. 

NAC COURTS STANDARD 6.2 
PROFESSIONAL STAFF 

RELATED IOWA STANDARD 
6.7 ELIMINATION OF PRE-APPEAL SCREENING 
6.9 PROFESSIONAL STAFF 

The reviewing court should have a full-time professional staff of lawyers, responsible directly to the 
judges, to perform the following functions in review of criminal cases: 

1. Monitoring. The staff should affirmatively monitor each case to insure that the court's rules are 
complied with and that there is no unnecessary delay in the review process. 
2. Shaping the Record. The full trial transcript should be expeditiously provided the reviewing court, and 
the staff should take action to insure that those portions of transcripts, trial court papers, and other 
matters that are essential to a full and fair adjudication of the issues are put before the judges. 
3. Identification of Issues. The staff should take affirmative steps to discover all arguable issues in the 
case, even though not asserted by defendant and not apparent on the record, so that a" matters that 
might be asserted later as a basis for further review can be considered and decided in the initial review 
proceeding. 
4. Screening. The staff should review all cases before thay are considered by the judges and recommend 
appropriate procedural steps and disposition; the staff should identify tentativeiy those cases that 
contain only insubstantial issues and should prepare recommended dispositional orders so as to permit 
the court to dispose of them with a minimum involvement of judicial time, thereby leaving for fuller 
judicial consideration those cases of arguable merit. 
The function of this staff should be to supplement rather than replace the work of attorneys representing 
the prosecution and the defendant in each case. 

ICJS 
The Court Administrator of the Judicial Department and his staff of attorneys perform 
numerous support activities for the Iowa Supreme Court. Among these activities are the 
fo"owing: monitoring cases to assure that procedural rules are complied with, reviewing 
and summarizing cases assigned for arQument, preparing bench memoranda, and making 
recommendations to the court regarding the issues presented for appeal. Other Supreme 
Court support staff personnel include a Traffic Court Administrator, Executive Secretary, 
Supreme Court Clerkl Assistant Court Administrator, Code Editor, judicial statistician, 
statistical clerk, nine (9) law clerks and nine (9) secretaries (one for each justice), and part
time research assistants. 
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-------------'----------------~~~.~.~-.-



Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is similar to NAC 

NAC COURTS STANDARD 6.3 
FLEXIBLE REVIEW PROCEDURES 

RELATED IOWA STANDARD 
6.7 PRE-APPEAL SCREENING 
6.10 FLEXIBLE REVIEW PROCEDURES 

The reviewing court should utilize procedures that are flexible and that can be tailored in each case by the 
staff and the judges to insure maximum fairness, expedition, and finality through a single review of the 
trial court proceeding. The review procedures should provide for: 

1. Receiving and considering new evidence bearing on the issue of guilt, or on the sentence, or on the 
legality of the trial court proceedings, which could not reasonably have been offered at trial. 

ICJS 
The Supreme Court's review procedures do not provide for receiving and considering new 
evidence. In criminal cases, the Court's scope of review is limited to the correction of 
errors at law. The trial court's findings of fact and the jury's verdrct are usually binding 
upon the Court. See ICJS Commentary 6.1. New evidence may be heard by the trial court 
on a new trial motion and in postconviction relief proceedings. See Sections 663A.2, 
787.3; Revised Criminal Code, Rule of Criminal Procedure 23(2). 

Analysis 
ICJS practice is inconsistent with NAC Standard 
ICJS principle is different than NAC 

NAC 6.3 contd. 
2. Referral by the reviewing court to the trial judge of those issues that the reviewing court deems appro
priate for the trial 1udge to decide. 

ICJS 
The Supreme Court has the authority to reverse the judgment of the trial court and remand 
the case for a new trial. See Section 793.18; Revised Criminal Code, ch. 2 § 1420. Also, 
Rule. of .Civil Procedure 342(e) states that the Supreme Court during appeal or pending 
application for appeal may remand the cause to the trial court which shall have jurisdiction 
for such specific proceedings as may be directed by the Supreme Court. 

Analysis 
ICJS practice is significantly different than NAC Standard 
ICJS principle is different than NAC 
The Standard recommends that issues requiring the trial judge's ruling prior to resolution 
by the reviewing court be referred to the trial court. The reviewing court retains jurisdiction 
and reviews as soon as the trial judge rules. The procedure is deemed necessary if the new 
trial motion is abolished. The Iowa Supreme Court does not retain jurisdiction when it re~ 
verses a. case and.remands for.a new trial. Also, under Iowa appellate procedure, issues 
not previously deCided by the tnal court are not likely to be before the Supreme Court. See 
ICJS Commentary 6.1. 
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NAC 6.3 contd. 
3. Means of identifying and deciding all arguable points in the case, whether or not apparent on the re
cord, that heretofore have been grounds for a collateral attack on the conviction or sentence. 

ICJS 
The Supreme Court staff, clerks and research department review the cases on appeal and 
identify the arguable points. Generally, the Supreme Court reviews only those points 
initially raised in the trial court proceedings. See ICJS Commentary 6.1. 

Analysis 
ICJS practice is significantly different than NAC Standard 
ICJS principle is significantly different than NAC 
The Commission recommends that the reviewing court have a mechanism for discovering 
issues that have not been asserted at trial and assigned as error on appeal. Under this 
recommendation, the reviewing court would have the power to decide these issues. While 
the Iowa Supreme Court staff may Identify such issues for the Court, the Court is not re
quired to review and decide these issues. 

NAC 6.3 contd. 

4. Internal flexibility permitting the reviewing court to control written briefs and oral argument, including 
leeway to dispose of the case without oral argument or on oral argument without written briefs on some 
or all of the issues. 

ICJS 
The Rules of Civil Procedure and Court Rules relating to the " ... printing and filing of argu
ments, petitions for rehearing, oral arguments, motions and resistances thereto, ... " apply 
in criminal cases insofar as consistent with the Code of Iowa. Supreme Court Rule 18. 
Under Rule of Civil Procedure 344(h), the Court has authority to control the length of 
briefs. Also, Court Rule 13 provides that if oral argument would not be of assistance or 
should be shortened, the Court may shorten or eliminate the argument. 

Analysis 
ICJS practice meets NAC Standard 
ICJS principle is the same as NAC 

NAC 6.3 contd. 
5. Authority in the reviewing court, at its discretion, to require or permit the presence of the defendant at 
a review hearing. 

ICJS 
No provisions exist. 

Analysis 
ICJS practice is inconsistent with NAC Standard 
ICJS principle is inconsistent with NAC 
The purpose of this recommendation is to have the defendant available when new evidence 
is submitted in matters previously resolved by new trial motions or postconviction pro
ceedings. As the Commission recommends that these proceedings be absorbed by the re
viewing court, fairness requires the defendant's presence. Section 793.13 of the Code of 
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Iowa states that the presence of the defendant is not necessary, thereby implying that he 
may be present. However, the purpose of the Section is not to permit the defendant to hear 
new testimony or to testify himself. 

NAC 6.3 contd. 
6. Authority in the reviewing court, for stated reasons, to substitute for the sentence imposed any other 
disposition that was open to the sentencing court, If the defendant has asserted the excessiveness of his 
sentence as error; and 

ICJS 
See ICJS Commentary 6.1. 

Analysis 
ICJS practice is different than NAC Standard 
ICJS principle is different than NAC 

NAC 6.3 contd. 
7. Authority in the reviewing court, for stated reasons, to set aside the conviction or remand the case for 
a new trial, even though the conviction is supported by evidence and there is no legal error, if, under all 
the circumstances, the reviewing court determines that the conviction should not stand. 

ICJS 
The Supreme Court can overturn a conviction only when there is legal error, the trial court's 
findings of fact are incorrect, or the evidence is insufficient to support a finding of guilt. 
See ICJS Commentary 6.1. 

Analysis 
ICJS practice is inconsistent with NAC Standard 
ICJS principle is inconsistent with NAC 
The Commission advocates granting the review court the authority to set aside a con~ 
victlon simply to "prevent a miscarriage of justice." The purpose of this grant of authority 
is to eliminate the situation in which the reviewin!J court is forced to artifically find some 
legal error to overturn a conviction which it simply deems unjust. 

NAC 6.3 contd. 
The reviewing court should be given the authority to affirm a conviction despite the existence of error if to 
do so would not amount to a miscarriage of justice. This power should be exercised more frequently to 
speed finality. 

ICJS 
Under the harmless error rule, the Supreme Court may affirm a conviction despite the exis~ 
tence of error if such error was not prejudicial. See, e.g., State v. Lamar, 210 N.W. 2d 6f)O 
(Iowa 1973). 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is similar to NAC 
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NA(; COURTS STANDARD 6.4 
DISPOSITIONAL TIME IN REVIEWING COURT 

RELATED IOWA STANDARD 
6.8 EXPEDITING HANDLING OF APPEAL 

In a reviewing court functioning under flexible prOCI:HJures with a professional staff, a criminal case 
should be ready for initial action within 30 days after the imposition of sentence. Cases containing only 
insubstantial issues should be finally disposed of within 60 days of imposition of sentence. Cases 
presenting substantial issues should be finally disposed of within 90 days after imposition of sentence. 

ICJS 
Under Supreme Court Rules of Civil Procedure, from the date of the final judgment in the 
trial court, without extension, attorneys are allowed a maximum of: 
1. Thirty days to file notice of appeai, 
2. Seventy days to file reporter's transcript and have appeal docl<eted, 
3. One hundred twenty days to file appellant's brief and appendix, 
4. One hundred fifty days to file appellee's brief and record, 
5. One hundred sixty-four days to submit a reply brief. 
Neither the Court's Rules nor the Code specify dispositional times. 

Analysis 
ICJS practice is inconsistent with NAC Standard 
ICJS principle is different than NAC 

NAC COURTS STANDARD 6.5 
EXCEPTIONAL CIRCUMSTANCES 
JUSTIFYING FURTHER REVIEW 

RELATED IOWA STANDARD 
6.13 EXCEPTIONAL CIRCUMSTANCES 
JUSTIFYING FURTHER REVIEW 

After a reviewing court Ilas affirmed a trial court conviction and sentence, or after expiration of a fair 
opportunity for a defendant to obtain review with the aid of counsel, the conviction and the sentence 
generally should be final and not subject to further judicial review ~n any court, State or Federal. Further 
review should be available only in the following limited circumstances: 

1. An appellate court determines that further review would serve the public interest in the development of 
legal doctrine or in the maintenance of uniformity in the application of decisional and statutory law. 

ICJS 
After the Supreme Court has filed its opinion, a petition for rehearing may be filed if, in the 
opinion of the petitioner, the Court has overlooked or misapprehended any points of law or 
fact. See R.C.P. 350. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is similar to NAC 

NAC 6.5 contd. 

2. The defendant asserts a claim of newly discovered eVidence, which was not known to him and which 
could not have been discovered through the exercise of due diligence prior to conclusion of the unified 
review proceeding or the expiration of the time for seeking review, and which in light of all the evidence 
raises substantial doubt as to defendant's guilt; or 
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ICJS 
Any person who has been convicted of, or sentenced for a public offense and who claims 
that there exists evidence of material facts, not previously presented and heard, that re
quires vacation of the conviction or sentence in tile interest of justice may institute post
conviction proceedings to secure relief. Section 663A.2. The district court in which the 
conviction or sentence took place hears and determines the proceeding. The judgment 
may be reviewed by the Supreme Court. Sections 663A.6, 663A.9. 

Analysis 
ICJS practice is different than NAC Standard 
ICJS principle is similar to NAC 
The Commission suggests that the "newly discovered evidence" attack on conviction be 
made a part of the review process. The ICJS recognizes the principle that a forum must be 
provided for those who can prove their innocence through the discovery of new evidence. 
However, in practice, the forum is not a part of the review process. Rather, the proceeding 
is a part of postconviction relief, which is sought In the court where the conviction was 
rendered. 

NAC 6.5 contd. 

3. The defendant asserts a claim of constitutional violation which, if well-founded, undermines the basis 
for or the integrity of the entire trial or review proceeding, or impairs the reliability of the fact-finding pro
cess at the trial. 
Challenges to State court convictions made in the Federal courts Sl10uld be heard by the U.S. courts of 
appeals. 

ICJS 
When a conviction or sentence was in violation of the United States Constitution or the 
Constitution of Iowa, the person so convicted or so sentenced may seek postconviction re
lief. Section 663A.2 (1). Similarly, Federal habeas corpus proceedings are available to liti
gate these Constitutional issues. 

Analysis 
ICJS practice is different than NAC Standard 
ICJS principle is similar to NAC 
It is the Commission's position that the defendant need not be afforded more than one 
opportunity to have trial proceedings reviewed for error or irregularity. Consequently, this 
section of the Standard provides for further review of only those constitutional rights that 
are so fundamental that violation of the SE<OTle undermines the basis of the prosecution or 
the integrity of the proceeding. As examples of proper constitutional claims, the Com
mission suggest') the unconstitutionality of the statute under which the prosecution was 
brought or the inadequacy of representation at trial. Also, the Commission views as proper 
any constitutional violations which endanger the reliability of the fact finding process. 
Examples are those involving involuntary confessions, unconstitutionally composed 
juries, and knowing use of perjured testimony. Excluded are claims raising the use of 
voluntary confessions made without Miranda warnings, illegally seized evidence, and 
other violations which do not affect the reliability of the fact finding process. 
The ICJS recognizes the principle that a conviction based upon the kind of constitutional 
violations set out by the Commission cannot be allowed to stand. However, the proce
dures for resolving such violations are not a part of a further review proceeding and are 
broader in scope. I 
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NAC COURTS STANDARD 6.6 
FURTHER REVIEW WITHIN THE SAME COURT SYSTEM: 
PRIOR ADJUDICATION 
NAC COURTS STANDARD 6.7 
FURTHER REVIEW IN STATE OR FEDERAL COURT: 
PRIOR FACTUAL DETERMINATIONS 
NAC COURTS STANDARD 6.8 
FURTHER REVIEW IN STATE OR FEDERAL COURT: 
CLAIM NOT ASSERTED PREVIOUSLY 

RELATED IOWA STANDARD 
6.13 EXCEPTIONAL CIRCUMSTANCES 
JUSTIFYING FURTHER REVIEW 

If, after initial review, a defendant seeks further review in the court system in which he was convicted, 
claiming a constitutional violation in the exceptional circumstances described in subparagraph 3 of 
Standard 6.5, the court should not adjudicate the claim if it has been adjudicated previously on the merits 
by any court of competent jurisdiction within that judicial system. 

When a defendant seeks further review in either a State or a Federal court, claming a constitutional 
violation in the exceptional circumstances described in subparagraph 3 of Standard 6.5, determinations 
of basiG or hist0rical facts previously made by either a trial or reviewing court, evidenced by written 
findings, should be conclusive, unless the defendant shows that there was a constitutional violation that 
undermined the integrity of the factfinding process. 
When a defendant seeks further review in either a State or a Federal court, claiming a constitutional 
violation in the exceptional circumstances described in subparagraph 3 of Standard 6.5, the court should 
not adjudicate the merits of the claim if in the trial court or the review proceeding it was not adjudicated 
because it was expressly disclaimed by the defendant or his lawyer, or it was not asserted at any point, or 
it was not asserted in accordance with valid governing rules of procedure, unless the defendant 
establishes a justifiable basis for not regarding his prior actions related to the claim as foreclosing further 
review. 

ICJS 
See NAC Courts Standard 6.5. 

NAC COURTS STANDARD 6.9 
STATING REASONS FOR DECISIONS 
AND LIMITING PUBLICATiON OF OPINION 

RELATED IOWA STANDARD 
6.12 STATING REASONS FOR DECISIONS 
AND ~.IMITING PUBLICATION OF 
OPINIONS 

A reviewing court should always state its reasons for its decision in a criminal case. 

ICJS 
The Supreme Court is required to specifically state its decision on each question upon 
which it passes. Section 684.13. If the question is deemed of sufficient importance, the 
decision must be accompanied by an opinion. Both the decision and accompanying opin
ion must be in writing and filed with the clerk. Section 793.22. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is similar to NAC 

NAC 6.9 contd. 
As to insubstantial issues, the statemaflt of reasons should be brief and designed only to inform the de-
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fendant of what contentions the court considered and why, by citation to authority or otherwise, it re
jp-cted them. 

ICJS 
The decision of the Supreme Court must be accompained by an opinion only when tho 
decisions are deemed of sufficient importance. Section 684.13. Under Rule of Civil Proce
dure 348.1, when the court determines that the judgment of the district court is correct, 
that the evidence in support of the jury verdict is sufficient, that the order of an admini
strative agency is supported by substantial evidence, that no error of law appears, and that 
the questions are not of sufficient importance to justify an opinion and are of no prece
dential value, it may affirm the judgment without opinion. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is similar to NAC 

NAC 6.9 contd. 
A reviewing court should exercise control over publication of its statements of reasons. Statements of the 
reasons for decisions in cases involving only insubstantial issues normally should not be published. 
Even in cases involving substantial issues, publication should be allowed only if the opinion would be 
significant to the development of legal doctrine or if it would serve other important institutional purposes. 
Publications of opinions in more than 20 percent of all criminal cases disposed of by a reviewing court 
normally should be considered excessive. 

ICJS 
The Supreme Court may publish reports of official opinions or may direct that publication 
of the reports by a private publ isher be considered the official rE?ports. Sect ion 684.13. If 
the Court considers that a decision is not of sufficient general importance to be published, 
it may so designate, and such decision will not be included in the reports. Section 684.15. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is similar to NAC 

NAC COURTS STANDARD 7.1 
JUDICIAL SELECTION 

RELATED IOWA STANDARD 
9.1 JUDICIAL SELECTION 

The selection of judges should be based on merit qualifications for judicial office. A selection process 
should aggressively seek out the best potential judicial candidates through the participation of the bench, 
the organized bar, law schools, and the lay public. 
Judges should be selected by a judicial nominating commission. Representatives from the judiciary, the 
general public, and the legal profession should organize into a 7-member judicial nominating 
commission for the sole purpose of nominating a slate of qualified candidates eligible to fill judicial 
vacancies. The Governor should fill judicial vacancies from this list. 

ICJS 
Vacancies in the Supreme Court and District Court are filled by appointmGnt by the Gover
nor from lists of nominees submitted by the appropriate judicial nominaiing commission. 
If the Governor does not make the appointment within thirty days, the Chief Justice must 
do so. Constitution of Iowa, Amendment of 1962, Section 1.5. The State Judicial Nomi-
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natinq Commission makes nominations to fill vacancies in the Supreme Court. The Dis~ 
trict Judicial Nominating Commission in the the appropriate judicial district makes nomi
nations to fill vacancies in the District Court. The state commissioner of elections must 
notify the chari man of the appropriate nominating commission when a vacancy occurs in 
the Supreme or District Court. Section 46.12. The commission then considors each in(li
vidual who is available to serve as judqe and certifies the proper number of nomitlCml to 
the Governor and the Chief Justice. Section 46.14. The nominees are chosen by an affir
mative vote of a majority of the statutory number of commissioners upon the basis of their 
qualifications and without regard to political affiliation. 

Analysis 
ICJS practice meets NAC Standard 
ICJS principle is the same as NAC 

NAC 7.1 contd. 
With the exception of the judicial member, the members of the commission should be selected by 
procedures designed to assure that they reflect the wishes of the groups they represent. The senior judge 
of the highest court, other than the chief justice, should represent the judiciary and serve as the 
commission's presiding officer. The Governor should appoint three public members, none of whom 
should be judges or lawyers. No more than two should be of the same political affiliation or be from the 
same geographic vicinity. Three members from the legal profession should be appointed or elected by the 
membership of the unified bar association or appointed by the Governor when no such organization 
exists. A lawyer member of the commission should not be eligible for consideration for judicial vacancies 
until the expiration of his term and those of the other two lawyer members and three lay members serving 
with him. Commission members representing the public and the legal profession should serve staggered 
terms of three years. 

ICJS 
The senior judge of the Supreme Court, other than Chief Justice, serves as the chairman of 
the State Judicial Nominating Commission. The chairman of each District Judicial Nomi
nating Commission is deSignated as the district judge of the judicial district who is senior 
in length of service. Constitution of Iowa, Amendment of 1962, Section 16. The Governor 
appoints, subject to Senate confirmation, one elector of each congressional district to the 
State Judicial Nominating Commission. Section 46.1. Also, the Governor appoints five 
electors of each judiCial election district to the District Judicial Nominating Commission. 
Section 46.3. The resident members of the bar of each congressional district elect one 
elector of the district to the State Judicial Nominating Commission. Section 46.2. The 
resident members of the bar of each judicial election district elect five electors of the dis
trict to the District Judicial Nominating Commission. Section 46.4. A person serving on a 
judicial nomination commission is not eligible for nomination as a judge during the term 
for which he was eiected or appointed to that commission. Section 46.14. The appointed 
and elected members of the judicial nominating commissions serve staggered terms of six 
years. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is the same as NAC 

NAC 7.1 contd. 
For the appointment procedure to function efficiently, the commission staff should maintain an updated 
list of qualified potential nominees from which the commission should draw names to submit to the 
Governor. The commission should select a minimum of three persons to fill a judicial vacancy on the 
court, unless the commission is convinced there are not three qualified nominees. This list should be 
sent to the Governor within 30 days of a judicial vacancy, and, if the Governor does not appoint a 
candidate within 30 days, the power of apPOintment should shift to the commission. 
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ICJS 
The judicial nominating commissions must certify to the Governor and the Chief Justico 
the proper number of nominees. Section 46.14. For a Supreme Court vacancy, three nomi
nees must be submitted; for a District Court vacancy, two nominees must be submitted. 
Constitution of Iowa, Amendment of 1962, Section -15. If the Governor does not appoint a 
candidate within thirty days, the Chief Justice must make the appointment. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is the same as NAC 

NAC COURTS STANDARD 7.2 
JUDICIAL TENURE 

RELATED IOWA STANDARD 
9.2 JUDICIAL TENURE 

Initial appointment should be for a term of 4 years for trial court juctges and e years for appellate court 
judges. At the end of each term, the judge should be required to run In an uncontested election at which 
the electorate is given the option of voting for or against his retention. If the vote Is in favor of retention, 
he should thereby become entitled to another term of the same length as the initial term. 

ICJS 
The initial term of office of judges of the Supreme Court and District Court is for one year 
after appointment and until January 1 following the next judicial election after the expi
ration of such year. Section 46.16. Appointed judges must stand for retention or rejection 
at the judicial election preceding the expiration of their Initial terms. Section 46.20. Su
preme Court justices who are retained at the eleotion serve a regular term of eight years. 
Section 46.16. District Court judges who are retained serve a term of six years. At the end 
of their regular term all judges must stand for retention. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is the same as NAC 

NA,C 1.1 contd. 
A mandatory retirement age of 65 years should be set for all judges, subject to a provision enabling 
judges over that age to sit thereafter at the discretion of the presiding or other appropriate administrative 
judge by designation for limited periods of time. 

ICJS 
For judges of the Supreme and District Courts who were holding office on July 1, 1965, the 
mandatory retirement age Is seventy-five years. For those appointed after July '1,1965, the 
mandatory retirement age is seventy-two years. Section 605.24. Upon reaching the man
datory retirement age judges c,ease to hold office. id. Retired judges may be assigned 
tempor~ry judicial duties by the Supreme Court. Section 605.25. 

Analysis 
ICJS practice is different than NAC Standard 
ICJS principle Is similar to NAC 

7.2 



NAC COURTS STANDARD 7.3 
JUDICIAL COMPENSATION 

RELATED IOWA STANDARD 
7.3 JUDICIAL COMPENSATION 

Jud(Jes should be compensated at a rate that adequately reflects their judicial responsibilities. The 
salaries and retirement benefits of the Federal judiciary should serve as a model for the States. 

ICJS 
The salaries of Supreme Court Justices and District Court judges are fixed by the General 
Assembly. Sections 605.1,684.17. For example, the General Assembly has fixed the sala
ries as follows: 

1973·74 1976·77 
Fiscal Year Fiscal Year 

1. District Court 
Chief Judge $27,000 $34,072 
District Court Judge $26,500 $33,072 

2. Supreme Court 
Chief Justice $31,000 $40,000 
Justice $30,000 $39,000 

The Judicial Retirement System is available to provide retirement benefits for judges. 
Under this system, judges may contribute a percentage of their basic salary to the judicial 
retirement fund. The State, counties, and cities contribute such additional amounts as are 
necessary to rinance the system. The retirement fund is used to pay a monthly annuity to 
each partit1ipating judge upon his retirement at age sixty-five or upon disability. See Chap
ter 605A. 

Analysis 
IGJS practice is similar to NAC Standard 
ICJS principle is similar to NAC 
The ICJS Judicial compensation rates reflect the differing degrees of judicial responsi
bilities within the Iowa court system. The salary rates are not comparable to the Federal 
judiciary. 

NAC 7.3 contd. 
Where appropriate, salaries and benefits should be increased during a judge's term of office. 

ICJS . 
Salaries and benefits may be increased by the General Assembly during a judge's term in 
office. See Sections 605.1,684.17. The increases are on a general rather than individual 
basis. . 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is similar to NAC 
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NAC COURTS STANDARD 7.4 
JUDICIAL DISCIPLINE AND REMOVAL 

RELATED IOWA STANDARD 
9.4 JUDICIAL DISCIPLINE AND REMOVAL 

A judge should be subject to discipline or removal for permanent physical or mental disability seriously 
interfering with the performance of judicial duties, willful misconduct In office, willful and persistent 
failure to perform judicial dutfE}s, habitual intemperance, or conduct prejudicial to the administration of 
justice. ' 

ICJS 
A judge is subject to retirement for permanent physical or mental disability which sub
tantially interferes with the performance of his judicial duties, and to discipline or removal 
for persistent failure to perform his <1utles, habitual intemperance, willful misconduct in 
office, conduct which brings judicial office into disrepute, or substantial violation of the 
canons of judicial ethics. Section 605.27. 

Analysis 
ICJS practice meets the NAC Standard 
ICJS principle Is the same as NAC 

NAC 7.4 cantd. 

A judicial conduct commission should be created, composed of judges elected by the judicial 
conference, lawyers elected by the bar, and at least two laymen, of different political persuasions, 
appointed by the Governor. Whatever the size of the commission, no more than one-third should be 
members of the judiciary. 

ICJS 
The Commission on Judicial Qualifications consists of one district court judge and two 
practicing attorneys appointed by the Chief Justice, and four electors of the state who are 
not attorneys, no more than two of whom belong to the same political party, appointed by 
the Governor subject to Senate confirmation. Section 605.26. The members serve stag
gered six year terms. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is the same as NAC 

NAC 7.4 cantd. 
The commission should be empowered to investigate charges bearing on judges' competence to continue 
on the bench, and should be empowered to take appropriate action regarding their conduct. 

ICJS 
The Commission on Judicial Qualifications investigates charges bearing on a judges' 
competence to determine whether grounds exist therefor. If a charge is groundless, the 
Commission must dismiss. If a charge is substantiated but does not warrant application to 
the Supreme Court for further action, the Commission may take informal action to remedy 
the problem. However, if a charge appears to be substantiated and if proved would warrant 
further action by the Supreme Court, the Commission must notify the judgl8 and conduct a 
hearing. In accordance with the findings at the hearing, the Commission must either dis
miss the charge or make application to the Supreme Court. See Section 605.29. If the Su
preme Court finds that the application should be granted, it may retire, discipline or re
move the judge. Section 605.30. 
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Analysis 
ICJS practice is significantly different than NAC Standard 
ICJS principle is significantly different than NAC 
The Commission recommends that the judicial conduct commission, rather than the 
Supreme Court, be empowered to discipline, remove, or retire a judge. While the Com
mission on Judicial Qualifications in Iowa has the authority to screen charges and take in
formal action in less serious cases, ultimate authority to retire, discipline or remove a 
judge rests with the Supreme Court. As such, the ICJS practice does not promote the prin
ciple of removing " ... any danger that professional relations will impede effective imple
mentation of the discipline and removal process." 

NAC COURTS STANDARD 7.5 
JUDICIAL EDUCATION 

RELATED IOWA STANDARD 
7.5 JUDICIAL EDUCATION 

Every State should create and maintain a comprehensive program of continuing judicial education. 
Planning for this program should recognize the extensive commitment of judge time, both as faculty and 
as participants of such programs, that will be necessary. Funds necessary to prepare, administer, and 
conduct the programs, and funds to permit judges to attend appropriate national and regional educational 
programs, srlould be provided. 

1. All new trial judges, within 3 years of assum'ing judicial office, should attend both local and national 
orientation programs as well as one of the national judicial educational programs. The local orientation 
program should come immediately before or after the judge first takes office. It should include visits to all 
institutions and facilities to which criminal offenders may be sentenced. 
2. Each State should develop its own State judicial college, which should be responsible for the 
orientation program for new judges and which should make available to all State judges the graduate and 
refresher programs of the national judicial educational organizations. Each State also shOUld plan 
specialized subject matter programs as well as 2- or 3-day annual State seminars for trial and appellate 
judges. 
3. The failure of any judge, without good cause, to pursue educational programs as prescribed in this 
standard should be considered by the judicial conduct commission as grounds for discipline or removal. 
4. Each State should prepare a bench manual on procedural law:.;, with forms, samples, rule require
ments and other information that a judge should have readily available. This should include sentencing 
alternatives and information concerning correctional programs and institutions. 
5. Each State should publish periodically - and not less than quarterly - a newsletter with information 
from the chief justice, the court administrator, correctional authorities, and others. This should include 
articles of interest to judges, references to new literature in the judicial and correctional fields, and cita
tions of important appellate and trial court decisions. 

6. Each State should adopt a program of sabbatical leave for the purpose of enabling judges to pursue 
studies and research relevant to their judicial duties. 

ICJS 
The Iowa Supreme Court has established several education programs for Iowa judges. 
Administered by the Court Administrator, these programs provide orientation sessions for 
newly appointed judges and magistrates and continuing education sessions for full-time 
judges. The Iowa District Court Education Program conducts two District Court Confer
ences yearly. The purpose of the conferences is to continue education programs for full
time trial judges. The program is developed and administered by the American Academy of 
Judicial Education. The District Judges Training Project provides funding for district court 
judges to attend judicial education programs conducted by the, National Co!lege of the 
State Judiciary and the National College of Juvenile Justice. This project enables selected 
judges to receive orientation and continuing judicial education courses. The Supreme 
Court also has established the Iowa Judicial Magistrate Training Program. The program 
conducts an annual school of instruction for judicial magistrates. The school is developed 
and administered by the National College of the State Judiciary under the direction and 
supervision of the Court Administrator. 
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Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is the same as NAC 

NAC COURTS STANDARD 8.1 
UNIFICATION OF HfE STATE COURT SYSTEM 

RELATED IOWA STANDARD 
10.1 UNIFICATION OF THE COURT SYSTEM 

State courts should be organized into a unified judicial system financed by the State and administered 
through a statewide court administrator or administrative judge under the supervision of the chief justice 
of the State supreme court. 

ICJS 
Chapter 603, Iowa District Court, establishes a unified judicial system. Financing of the 
system is divided between the State and the counties. The salaries of judges and magis
trates are paid from state funds. Sections 605.1, 602.31, 602.54. Operation of the trial 
courts is financed through the counties. The trial courts are not administered through a 
statewide court administrator or administrative judge. However, the Supreme Court Ad
ministrator has the statutory authority to make reports and recommendations relating to 
the operation of the court system. Section 685.8. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is similar to NAC 

All trial courts should be unified into a single trial court with general criminal as well as civil jurisdiction. 
Criminal jurisdiction now in courts of limited jurisdiction should be placed in these unified trial courts of 
general jurisdiction, with the exception of certain traffic violations. The State supreme court should 
promulgate rules for the conduct of minor as well as major criminal prosecutions. 

ICJS 
The trial courts in Iowa are organized into a unified trial court known as the Iowa District 
Court. Section 602.1. All mayor's courts, justice of the peace courts, police courts, supe
rior courts, and municiple courts were abolished on July 1, 1973. Section 602.36. The Iowa 
District Court has exclusive, general, and original jurisdiction of all actions, proceedings, 
and remedies, civil, criminal, probate, and juvenile, and may exercise all the power usually 
possessed and exercised by trial courts of general jurisdiction. Section 602.1. This juris
diction is exercised by three categories of judges. District judges possess the full juris
diction of Iowa District Court. Section 602.4. District associate judges are former munic
ipal court judges who have been retained under Section 602.28. These judges and judicial 
magistrates have jurisdiction of nonindictable misdemeanors, including traffic and ordi
nance violations, preliminary hearings, search warrant hearings, and small claims. Section 
602.35. In addition, district associate judges and full-time judicial magistrates have juris
diction of indictable misdemeanors and assigned juvenile matters. Section 602.32. All 
judges have authority to hear complaints and preliminary informations, to issue warrants, 
to order arrests, and to make bail. Selction 748.2. The Supreme Court has the power to 
promulgate and enforce rules forthe conduct of the District Court in rendering judicial ser
vices. Section 602.11 . 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS prinCiple is s.imilar to NAC 
This Standard recommends a system of unified trial courts in which all criminal cases are 
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tried in a single level of courts. Its purpose is to iniprove the quality of justice in those 
cases traditionally tried in lower or misdemeanor courts. Iowa has been cited by the Com
mission as being among the most progressive states in advancing this concept. However, 
the Iowa trial courts system retains differentiations in titles, salaries, and types of cases 
handled by judges. Thus, the one-level trial court system is not specifically realized. 

NAC 8.1 contd. 
All judicial functions in the trial courts should be performed by full-time judges. All judges should pos
sess law degrees and be members of the bar. 

ICJS 
Supreme Court justices, district court judges, and district associate judges must be attor
neys at law and admitted to practice in Iowa. Section 605.14. These judges serve on a full
time basis and cannot practice as attorneys. Section 605.15. 
Judicial magistrates may be either full- or part-time. The Code allocates full-time magis
trates on the basis of population. There must be at least one full-time magistrate in those 
counties having a population of more than thirty-five thousand. Section 602.51. These 
magistrates must be electors of the county of appointment and licensed to practice law in 
Iowa. Section 602.52. Pursuant to Section 602.50, judicial magistrates may be appointed 
to serve on a part-time !:;,asis. These magistrates are not required to be licensed to practice 
law; however, those applicants who are so licenses must be given preference. Section 
602.52. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is similar to NAC 

NAC 8.1 contd. 

A transcription or other record of the pretrial court proceedings and the trial should be kept in all criminal 
cases. 

ICJS 
When a case involves a nonindictable misdemeanor, the proceedings upon trial are not 
required to be reported. Section 762.12. However, the magistlute must maintain a record of 
the case. Id. When a case involves an indictable offense, stricter standards apply. At the 
preliminary hearing, the magistrate must write out or cause to be written out the substance 
of the testimony of each witness. See Section 761.14. Also, the magistrate must certify the 
preliminary examination proceedings. This requires that he attach together the complaint, 
the warrant or order of commitment, the minutes of examination, and any depositions 
used and annex his certificate thereto. Section 761.16. These papers must be returned tc 
the district court. Section 761.25. Upon the request of either party, the proceedings in dis
trict court must be taken and reported in full. See Section 605.6. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is similar to NAC 

NAC 8.1 contd. 

The appeal procedure should be the same for all cases. 
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ICJS 
The appeal procedure for indictable offenses and nonindictable offenses differs. In crimi
nal cases involving an indictable offense, appeal may be taken to the Supreme Court from 
any judgment, action or decision of the district court. Section 793.1. The scope of review 
in the Supreme Court extends to the correction of errors at law. In nonindictable misde
meanor cases, the defendant may appeal upon a judgment of conviction. The appeal is to 
the district court, and the case stands for a new trial. Section 762.43. After appeal to the 
district court, the defendant may appeal to the Supreme Court in the same manner as from 
a judgment in a case involving an indictable offense. Section 762.44. 

Analysis 
ICJS practice is inconsistent with NAC Standard 
ICJS principle is inconsistent with NAC 

NAC COURTS STANDARD 8.2 
ADMINISTRATIVE DISPOSITION OF 
CERTAIN MATTERS NOW TREATED 
AS CRIMINAL OFFENSES 

RELATED IOWA STANDARD 
4.4 ADMINISTRATIVE DISPOSITION OF CERTAIN MATTERS 

All traffic violation cases should be made infractions subject to administrative disposition, except certain 
serious offenses such as driving while intoxicated, reckless driving, driving while a license is suspended 
or revoked, homicide by motor vehicle, and eluding police officers in a motor vehicle. Penalties for such 
infractions should be limited to fines; outright suspension or revocation of driver's license; and 
compulsory attendance at educational and training programs, under penalty of suspension or revocation 
of driver's license. 
Procedures for disposition of such cases should include the followihg: 

1. Violators should be permitted to enter pleas by mail, except where the violator is a repeat violator or 
where the infraction allegedly has resulted in a traffic accident. 
2. No jury trial should be available. 
3. A hearing, if desired by the alleged infractor, should be held before a law-trained referee. The alleged 
infractor should be entitled to be present, to be represented by counsel, and to present evidence and 
arguments in his own behalf. The government should be required to prove the commission of the 
infraction by clear and convincing evidence. Rules of evidence should not be applied strictly. 
Appeal should be permitted to an appellate division of the administrative agency. The determination of 
the administrative agency should be subject to judicial review only for abuse of discretion. 
Consideration should be given, in light of experience with traffic matters, to similar treatment of certain 
nontraffic matters such as public drunkenness. 

ICJS 
Traffic violations, except for the more serious offenses, are nonindictable misdemeanors. 
See Sections 321.482, 602.60. As such, these violations are subject to disposition under 
the procedures applicable to the trial of nonindictable misdemeanors. See Chapter 761. 
The proceedings are criminal in nature; however, at trial, the case may actually be dis
posed of in an informal, administrative manner. A jury trial is available upon demand. Sec
tion 762.15. The case is heard by either a judicial magistrate or an associate district judge. 
Section 602.60. The defendant may appeal upon a judgment of conviction. The appeal is to 
the district court, and the case stands for a new trial. Section 762.43. The defendant may 
then appeal to the Supreme Court in the same manner as from a judgment in a case in
volving an indictable offense. Section 762.44. 
When the defendant wishes to admit a traffic violation, the matter may be disposed ad
ministratively. A uniform citation and complaint must be used for charging all violations 
under State or municipal ordinance. Section 753.13. The citation and complaint must con
tain a list of minimum fines for scheduled violations and a place Wher€'le defendant may 
sign an admission of the violation. Id. Before the appearance date, the defendant may sign 
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the admission and deliver or mail the citation and complaint, together wIth the minimum 
fine and costs, to the traffic violations office. Section 753.16. The admission constitutes a 
conviction, and the defendant need not appear. Id. However, this procedure is not avail
able when the charge involved an accident, when the defendant did not have a valid driver's 
license, or when the violation was hazardous or aggravated because of highway condi
tions, visibility, traffic, repetition, or other circumstances. Section 753.17. 

Anlaysis 
ICJS practice is different than NAC Standard 
!·CJS principle is different than NAC 
The Commission proposes that all traffic violation cases be subject to administrative dis
position. Under ICJS procedures, admission of the offense may be handled in this manner, 
and trial proceedings may be informal. However, the defendant may elect to proceed under 
formal criminal procedures, and a jury trial is available. The NAC principle of resource 
savings is partially recognized. 

NAC COURTS STANDARD 9.1 
STATE COURT ADMINISTRATOR 

RELATED IOWA STANDARD 
10.2 STATE COURT ADMINISTRATOR 

An office of State court administrator should be established in each State. The State court administrator 
should be selected by the chief justice or presiding judge of the State's highest appellate court, and he 
should be subject to removal by the same authority. The performance of the ~~tate court administrator 
should be evaluated periodically by performance standards adopted by the State's highest appellate 
court. 

ICJS 
Section 685.6 establishes the position of Court Administrator of the JUdicial Department. 
The Court Administrator is selected by and serves at the pleasure of the Supreme Court. 
With the approval of the Court, the Court Administrator can appoint such assistants as are 
necessary to perform the powers and duties vested in him. Section 685.7. The Court Ad
minister is, under the Court's direction, the administrative officer of the Supreme Court. 
Section 685.8. 

Analysis 
ICJS practice similar NAC Standard 
ICJS principle is the same as NAC 

NAC 9.1 ~Ontd. 

The State court administrator should, subject to the control of the State's highest appellate court 
establish policies for the administration of the State's courts. He also should establish and implement 
guidelines for the execution of these policies, and for monitoring and reporting their execution. 
Specifically, the State court administrator should establish policies and guidelines dealing with the 
following: 

1. Budgets. A budget for the operation of the entire court system of the State should be prepared by the 
State court administrator and submitted to the appropriate legislative body. 
2. Personnel Policies. The State court administrator should establish uniform personnel poliCies and 
procedures governing recruitment, hiring, removal, compensation, and ~raining of all nonjudicial 
employees of the courts. 

3. Information Compilation and Dissemination. The State court administrator should develop a statewide 
inform<;ltion system. This system should include both statistics and narrative regarding the operation of 
the entIre State court system. At least yearly, the State court administrator should issue an official report 
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to the public and the legislature, containing information regarding the operation of the courts. 
4. Control of Fiscal Operations. The State court administrator should be responsible for policies and 
guidelines relating to accounting and auditing, as well as procurement and disbursement for the entire 
statewide court system. 
5. Liaison Duties. The State court administrator should maintain liaison with government and private 
organizations, labor and management, and shoUld handle public relations. 
6. Continual Evaluation and Recommendation. The State court administrator should continually evaluate 
the effectiveness of the court system and recommend needed changes. 
7. Assignment of judges. The State court administrator, under the direction of the presiding or chief 
justice, should assign judges on a statewide basis when required. 

ICJS 
Section 685.8 assigns the Court Administrator the following duties: 
1. Collect and compile statistical and other data and make reports relating to the business 

transacted by the courts; 
2. Collect statistical and other data and make reports relating to the expenditure of mon

eys for the maintenance and operation of the judicial system and the offices connected 
therewith; 

3. Obtain reports from clerks of court, judges and magistrates, in accordance with law, or 
rules prescribed by the supreme court as to cases and other judicial business in which 
action has been delayed beyond periods of time specified by law or such rules, and 
make report thereof; 

4. Examine the state of the dockets of the courts and d~termine the need for assistance by 
any courts; 

5. Make reports concerning the overloading and underloading of particular courts; 
6. Make recommendations relating to the assignment of judges where courts are in need 

of assistance; 
7. Examine the administrative methods employed In the offices of clerks of courts, pro

bation officers, and sheriffs, and make recommendations regarding the improvement of 
same; 

8. Formulate recommendations for the improvement of the judicial system with reference 
to the structure of the system of courts, their organization, their methods of operation, 
the functions which should be performed by various courts, the selection, compen
sation, number, and tenure of judges and court officials, and as to such other matters 
as the chief justice and the supreme court may direct; and 

9. Attend to such other matters as may be assigned by the chief justice and the supreme 
court. 

In addition of these duties, the Couit Administration is responsible for screening cases for 
oral argument, writing bench memoranda for cases submitted to the Court, apportioning 
part-trme judicial magistrates among tile counties, conducting an annual school of in
struction for magistrates, supervising the client security fund, securing Federal funding 
for Court projects, and budgeting for the Supreme COl)rt and its Administrative Office. See 
1973 Report Relating To The Courts Of The State Of Iowa p. 4 (1974). 

Analysis 
ICJS practice is different than NAC Standard 
ICJS principle is similar to NAC 

It is the Commission's position that efficient judicial administration requires the creation 
of centralized court administration within each jurisdiction. To achieve this, the Com
mission suggests that the general exercise of administrative authority for the conduct of 
judiCial business be delegated to an administrative organization headed by a State court 
administrator. The Commission recommends that the administrator have the delegated 
and supervised authority to promulgate statewide rules for the administration of all courts 
throughout the State. While the Court Administretor of the Judicial Department has the 
authority to establish a centralized administration of the Iowa Courts, such a system has 
not been implemented. 
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NAC COURTS STANDARD 9.2 
PRESIDING JUDGE AND ADMINISTRATIVE 
POLICY OF THE TRIAL COURT 

RELATED IOWA STANDARD 
10.3 CHIEF JUDGE AND ADMINISTRATION 
POLICY OF THE TRIAL COURT 

Local administrative policy for the operation of each trial court should be set out, within guidelines 
established by the State's highest appellate court, by the judge or judges making up that court. Each trial 
court consisting of more than one judge should meet, on a regular schedule with an agenda, to consider 
and resolve problems facing the court and to set policy for the operation of the court. 
Ultimate local administrative judicial authority in each trial jurisdiction should be vested in a presiding 
judge for a substantial fixed term. The presiding judge should be selected on the basis of administrative 
abil ity rather than sen iority. 

ICJS 
The Supreme Court is required to adopt and enforce rules for the orderly and efficient ad
ministration of the District Court. Sections 684.21,602.11. The Chief Justice of the Su
preme Court exercises supervisory and administrative control over all trial courts in the 
State, judges and administrative personnel. R.C.P. 374. The Chief Justice appoints a Chief 
Judge in each judicial district who exercises administrative supervision within the district 
over all district courts, judges, magistrates, officials and employees. R.C.P. 377. The 
Chief Judges and the Chief Justice meet at least twice a year to consiaer all court adminis
trative rules, directives, and regulations. R.C.P. 380. Similarly, each Chief Judge may con
duct a judicial conference within his district to study and plan for improvement of the ad
ministration of justice. R.C.P. 377. The Chief Judge designates the respective presiding 
judges. Id. The presiding judges are responsible for the daily administration of the court's 
business. See Contemporary Studies Project, Perspectives On The Administration Of 
Criminal Justice In Iowa, 57 Iowa L. Rev. 598, 752 (1972). Each judicial district, by action of 
a majority of its judges, may make rules governing its practice and administration. R.C.P. 
372. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS prin{;iple is similar to NAC 

NAC 9.2 cOlntd. 

The functions of the presiding judge should be consistent with the statewide guidelines and should 
include the following: 
1. Personnel matters. The presiding judge should have control over recruitment, removal, compensation, 
and training of nonjudicial employees of the court. He should prepare and submit to the court for approval 
rules and regulations governing personne.l matters to insure that employees are recruited, selected, 
promoted, disciplined, removed, and retired appropriately. 
2. Trial court case assignment. Cases should be assigned under the supervision of the presiding 
judge. He should apportion the business of the court among the trial judges as equally as possible and he 
should reassign cases as convenience or necessity requires. In addition, he should require that a judge to 
whom a case is assigned accept that case unless he is disqualified or the interests of justice require that 
the case not be heard by that judge. He also should require that when a judge has finished or continued a 
matter that the judge immediately notify the presiding judge of that fact. 
3. Judge assignments. The presiding judge should prepare an orderly plan for judicial vacation, 
attendance at educational programs, and similar matters. The plan should be approved by the judges of 
the court and should be consistent with the statewide guidelines. The presiding judge also should require 
any judge who intends to be absent from his court "me-half day or more to notify the presiding judge well 
in advance of his contemplated absence. The presiding judge should have the power to assign judges to 
the various brc:.nches within the trial court. 
4. Information compilation. The presiding judge should have responsibility for development and 
coordination of statistical and management information schemes. 
5. Fiscal matters. The presiding judge should have responsibility for accounts and auditing as well as 
procurement and disbursing. He also should prepare the court's proposed annual budget. 
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6. Court policy decisions. The presiding judge should appoint the standing and special committees of 
judges of the court necessary for the proper performance of the duties of the court. He also should call 
meetings of all the judges as needed, and designate one of the other judges as acting presiding judge in 
his absence or inability to act. 
7. Rulemaking and enforcement. The presiding judge should, with the assistance of appropriate 
committees, propose local rules for the conduct of the court's business. These rules should include such 
matters as the times for convening regular sessions of the court and should be submitted to the judges 
for their approval. The presiding judge should have authority to enforce these rules. 
8. Liaison and public relations. The presiding judge should have responsibility for liaison with other 
court systems, and other governmental and civic agencies. He should represent the court in business, 
administrative, or public relations matters. When appropriate, he should meet with (or designate other 
judges to meet with) committees of the bench, bar, and news media to review problems and promote 
understanding. 
9. Improvement in the functioning of the court. The presiding judge should continually evaluate the 
effectiveness of the court in administering justice. He should recommend changes in the organization, 
jurisdiction, operation, or procedures of the court when he believes these would increase the effective
ness of the court. 

ICJS 
The chief judge exercises continuing administrative supervision within his district over all 
district courts, judges, officials and employees for the purpose of providing orderly, effi
cient and effective administration of justice. See R.C.P. 377. However, the ICJS does not 
provide statewide guidelines that set forth specific administrative functions. 

Analysis 
ICJS practice is different than NAC Standard 
ICJS principle is the same as NAC 

NAC COURTS STANDARD 9.3 
LOCAL AND REGIONAL TRIAL 
COURT ADMINISTRATORS 

RELATED IOWA STANDARD 
10.4 DISTRICT COURT ADMINISTRATORS 

Each trial court with five or more judges (and where justified by caseload, courts with fewer judges) 
should have a full-time local trial court administrator. Trial courts with caseloads too small to justify a 
full-time trial court administrator should combine into administrative regions and have a regional court 
administrator. Local trial court administrators and regional court administrators should be appointed by 
the State court administratof'. 

The functions of local and regional court administrators should include the following: 

1. Implementation of policies set by the State court administrator; 
2. Assistance to the State court administrator in setting statewide policies; 
3. Preparation and submission of the budget for the court or courts with which he is concerned; 
4. Recruiting, hiring, training, evaluating, and monitoring personnel of the court or 00urts with which he 

is concerned; 
5. Management of space, equipment, and facilities of the court or courts with which he is concerned; 
6. Dissemination of information concerning the court or courts with which he is concerned; 
7. Procurement of supplies and services for the court or courts with which he is concerned; 
8. Custody and disbursement of funds for the court or courts with which he is concerned; 
9. Preparation of reports concerning the court or courts with which he is concerned; 

10. Juror management; 
11. Study and improvement of caseflow, time standards, and calendaring; and 
12. Research and development of effective methods of court functioning, especially the mechanization 

and computerization of court operations. 
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The local and regional court administrators should discharge their functions within the guidelines set by 
the State court administrator. 

ICJS 
Statutory provisions exist for the development of a statewide trial court administrative 
system. Under Section 685.8(9), the Supreme Court may direct the Court Administrator of 
the Judicial Department to establish administrative guidelines for the district courts and to 
appoint such assistants as are necessary to implement these guidelines. See Contem
porary Studies Project, Perspectives On The Administration Of Criminal Justice In Iowa, 
57 Iowa L. Rev. 597 at 794 (1972). A centralized administrative system of this kind has not 
been developed. 
However trial court administrative programs have been implemented in several judicial 
districts.' The district court administrators in these programs are neither appointed nor 
supervised by the Court Administrator of the Judicial Department. A uniform set of per
formance standards for the operation of these programs has nrJt been adopted. Generally, 
each district court administrator is under the supervision of the Chief Judge of the judicial 
district. The Chief Judge and the other judges of the district may assign the duties of the 
district court administrator. The duties are not necessarily consistent among the distlicts 
and may not include those set out in this Standard. 

Analysis 
IC,JS practice is significantly different than NAC Standard 
ICJS principle is different than NAC 

NAC COURTS STANDARD 9.4 
CASEFLOW MANAGEMENT 

RELATED IOWA STANDARD 
10.5 CASEFLOW MANAGEMENT 

Ultimate responsibility for the management and movement of cases should rest with the judges of the 
trial court. In discharging this responsibility, the following steps should be taken: 

1. Scheduling of cases should be delegated to nonjudicial personnel, but care should be taken that 
defense attorneys and prosecutors do not exercise an improper influence on scheduling. 

2. Recordkeeping should be delegated to nonjudicial personnel. 
3. Subject-in-process statistics, focusing upon the offender at each stage of the criminal process, should 
be developed to provide information concerning elapsed time between events in the flow of cases, 
recirculations (multiple actions concerning the same defendant), and defendants released at various 
stages of the court process. 
4. The flow of cases should be constantly monitored by the presiding judge, and the status of the court 
calendar should be reported to the presiding judge at least once each month. 
5. The presiding judge should assign judges to areas of the court caseload that require special attention. 

6. A central source of information concerning all participants in each case-including defense counsel and 
the prosecuting attorney assigned to the case-should be maintained. This should be used to identify as 
early as possible conflicts in the schedules of the participants to minimize the need for later continuances 
because of schedule conficts. 

ICJS 
Ultimate responsibility for the management and movement of cases rests with the chief 
judge of the judicia! district. However, actual scheduling of cases may be accomplished 
under the directi0n of the presiding judge. The clerk of district court is required to main
tain a current list of pending actions which are ready for trial. See R.C.P. 181.1. On each 
court day or at such time as the chief judge orders, the district judges must examine the 
pending criminal cases and place those cases which are ready fortrial on a trial list for dis-
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position at the next trial session. R.C.P. 181.2(a). The chief judge may specially assign a 
case for trial on a day certain, and any judge presiding at a trial session may make a trial 
assignment for a day certain during the session. Id. It is chief judge's duty to designate 
trial sessions in the various counties in his district and to assign a judge to try the cases 
placed on the trial list or assigned for trial on a day certain. R.C.P. 181.2(b). 
In practice, assignment work may be handled personally by the judge or delegated to 
others. See Contemporary Studies Project, Perspectives On The Administration Of Crimi
nal Justice In Iowa, 57 Iowa L. Rev. 598, 774 (1972). The clerk of court and the county attor
ney may exercise substantial control over the assig,nment of cases. Id. Also, the chief 
judge may delegate assignment work to the district court administrator. 
Under the direction of the judge, the district court clerk is responsible for maintaining the 
records and proceedings of the district court. Section 606.1. The ICJS does not require 
that subject-in-process statistics be developed. However, presiding judges are required to 
examine pending criminal cases on each court day or when ordered by the chief judge. 
R.C.P. 181.2(a). The clerk of court maintains a central source of information concerning 
cases. R.C.P. 181.1. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is similar to NAC 

NAC COURTS STANDARD 9.5 
COORDINATING COUNCILS 

'RELATED IOWA STANDARD 
10.6 COORDINATING COUNCILS 

Coordinating councils should be established on statewide, local, and-where trial courts are regionalized 
for administrative purposes-regional bases. Each council should contain official representatives of all 
agencies of the criminal justice process within the area, as well as members of the public. Chief 
executives of police agencies, prosecutor's offices, defender's offices, probation, paroi8, correctional 
agencies, and youth authorities (where they exist) should be included. The presiding or chief judge of the 
appellate or trial court also should be a member. The chairman of the council should be appointed by the 
presiding judge of the State's highest appellate court (in the case of a statewide council) or the presiding 
judge of the trial court (in the case of a local or regional council). The chairman of the State coordinating 
council should be a member of the State Criminal Justice Planning Board, and the chairman of the local 
or regional council should be a member of the local criminal justice planning agency. 
These coordinating councils should continuously survey the organization, practice, and methods of 
administration of the court system; assist in coordinating the court system with other agenCies of the 
criminal justice system; and make suggestions for improvement in the operation of the court system. 

ICJS 
R.C.P. 380 establishes the Judioial Council. The Council is composed of the Chief Judges 
of the judicial districts and tbe Chief Justice of the Supreme Court or his designee. The 
Chief Justice acts as chairperson of the Council. The Council meets at least twice a year to 
consider all court administrative rules, directives and regulations for the achievement of 
orderly, efficient, and effective administration of justice. R.C.P. 380 does not provide for 
the participation of representatives of other criminal justice agencies or the public. 
The Supreme Court has established the Supreme Court Advisory Council. The Advisory 
Council contains representatives of the Iowa bar, the $tate legislature, and the public. The 
purpose of the Advisory Council is to study the appellate process in Iowa. Immediate 
attention has been directed to the problem of increased caseload. Other administrative 
problems will also be addressed. 
The Chief Judges may conduct judicial conferences of their district judges to consider, 
study and plan for improvement of the administration of justice. R.C.P. 377. The Rules of 
Civil Procedure do not direct that the public and other criminal justice agencies be repre
sented at the judicial district conferences. 
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Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is similar to NAC 

NAC COURTS STANDARD 9.6 
PUBLIC INPUT INTO COURT ADMiNISTRATION 

RELATED IOWA STANDARD 
10.7 INPUT iNTO COURT ADMINISTRATION 

The presiding judge of each court (or group of courts consolidated for management purposes) should 
establish a forum for interchange between judicial and nonjudicial members of the court's staff and 
interested members of the community. Lay il1dividuals should be appointed to the group, and 
representatives of the prosecutor's staff, the bar association, and the defense bar should participate. 
Representatives from law schools and other university sources as well as representatives of minority, 
church, and civic groups should be included. 

ICJS 
The chief judge of the judicial district may 00nduct judicial conferences within his judicial 
district. See R.C.P. 377; ICJS Commentary 9.5. However, the ICJS does not provide a 
systemwide standard for the creation of a forum for interchange among judges, the public, 
the prosecutor, the bar association, and others. 

Analysis 
ICJS practice is significantly different than NAC Standard 
ICJS principle is significantly different than NAC 

NAC COURTS STANDARD 10.1 
COURTHOUSE PHYSICAL FACILITIES 

RELATED IOWA STANDARD 
11.1 COURTHOUSE PHYSICAL FACILITIES 

Adequate physical facilities should be provided for court processing of criminal defendants. These facili
ties include the courthouse structure itself, and such internal components as the courtroom and its 
adjuncts, and facilities and conveniences for witnesses, jurors, and attorneys. Facilities provided should 
conform to the following requirements: 

1. The courthouse structure should be adequate in design and space in terms of the functions housed 
within and the population served. In areas served by a single judge, adequate facilities should be provided 
in an appropriate public place. In metropolitan areas where the civil and criminal litigation is substantial 
and is served by the same personnel, there should be one centrally located courthouse. All rooms in the 
courthouse should be properly lighted, heated, and air-conditioned. 
2. The detention facility should be near the courthouse. 
3. The courthouse should be designed to facilitate interchange among the partiCipants in the 
proceedings. The floor plan and acoustics should enable the judge and the jury to see and hear the 
complete proceedings. A jury room, judges' chambers, staff rooms and detention area should be 
convenient to each courtroom. 
4. Each judge should have access to a library containing the following: the annotated laws of the State, 
the State code of criminal procedure, the municipal code, the United States code annotated, the State 
appellate reports, the U.S. Supreme Court reports, the Federal courts of appeals and district CO'Jrt 
reports, citators covering all reports and statutes in the library, digests for State and Federal cases, a 
legal reference work digesting law in general, a form bool< of approved jury instructions, legal treatises on 
evidence and criminal law, criminal law and U.S. Supreme Court reporters published weekly, looseleaf 
services related to criminal law, and if available, an index to the State appellate brief bank. 
5. Provision sh()u!d be made for witness waiting and assembly rooms. Separate rooms for prosecution 
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and defense witnesses should be provided. The rooms should be large enough to accommodate the 
number of witnesses expected daily. They should be comfortably furnished and adequately lighted. The 
waiting areas should be provided with reading materials, t~levision, and telephones, and should be 
serviced by a full-time attendant. 
6. Juror privacy should be maintained by establishing separate entrances, elevators, and food service 
facilities for exclusive use of jurors. Similarly, lounges and as.sembly rooms should be provided for 
jurors; these should not be accessible to witnesses, attorneys, or spectators. They should be furnished 
comfortably and lighted adequately. Television, magazines, and other diversions should be provided, A 
full-time attendant should service the lounge, and telephone service should be' available. 
7. A lawyers' workroom should be available in the courthouse for public and private lawyers. The room 
should be furnished with desks or tables, and telephones should be available. It should be located near a 
law library. A receptionist should be available to take messages and locate lawyers. There also should be 
rooms in the courthouse where defense attorneys can talk privately with their clients, without 
compromising the security needed. 
8. The physical facilities described in this standard should be clean and serviceable at all times. 

ICJS 
The chief judge of the judicial district designates the places In each county at whicil courts 
are to be held. Section 602.4. The county must provide suitable facilities at these places. 
The facility provided is usually the county courthouse. However, when Ulere is no court
house at the place designated by the chief judge, the board of supervisors must furnish 
other facilities. See Sections 602.6, .7. The Code does not require that detention facilities 
be located near the courthouse. 
The Code specifies that the court facilities provided by the county must be suitable. How
ever, specific standards for courthouse and courtroom design are not set forth. Also, the 
Code does not specifically structure the provision of witness rooms, jury facilities, and 
lawyers' workrooms. 
The1 county board of supervisors may, in their discretion, provide library facilities in the 
county courthouse. Section 332.6. When provided, these facilities are for the use of the 
judges, the county attorney, county officers and their deputies. The county law library is 
under the supervision and control of the judges of the district court of the county wherein 
the library is located. Id. 

Analysis 
ICJS praciice is different than NAC Standard 
ICJS principle is different than NAC 

NAC COURTS STANDARD 10.2 
COURT INFORMATION AND 
SERVICE FACILITIES 

RELATED IOWA STANDARD 
10.2 COURT INFORMATION AND 
SERVICE FACILITIES 

Facilities and procedures should be established to provide information concerning court processes to the 
public and to participants in the criminal justice system: 

1. There should be informa(ion desks strategically placed in public areas of the courthouse and manned 
where necessary by bilingual personnel to direct defendants (and their friends and rela1tives), witnesses, 
jurors, and spectators to their destinations. In metropolitan courthouses, visual screens should be 
installed to identify the proceedings currently in progress in each courtroom and other proceedings 
scheduled that day for each courtroom. 
2. Thf~ information service should include personnel who are familiar with the local criminal justice 
system and the agencies serving that system. These persons should be under the supervision of the 
public defender or legal aid office. Their role should be to answer questlons concernin~1 the agencies of 
the system and the procedures to be followed by those involved in the system. 

10.2 



3. The defendant, in addition to being told uf hiti rights, should be provided with a pamphlet detailing his 
ri~lllts and explaining the steps from arrest through trial and sentencing. This pamphlot shou!d be 
provided to thl~ accused by the police at bool~ing. Where necessary, the pamphlet sh?uld be publlshod 
not only in English but also in other languages spoken by members of the community. The parnphlnt 
sl10uld be drafted in language readily understood by those to whom it is directed. 
4. The prosecutor and the court should establish procedures whereby witnesses reql ;ting information 
relating to cases or court appearances in which they are involved may do so by telephone. 
5. To assIst the prosecutor and the court in responding to telephone inquiries from witnesses, each 
witness should be provided with a wallet-size card giving a phone number to call for information, and data 
regarding his caSf). The card should contain the name of the defendant or the case, the court registry or 
docket number, and other Information that will be helpful in responding to witnesses' inquiries. 
6. The judge should instruct each jury panel, prior to its members sitting in any case, concerning its 
responsibilities, its conduct, and the proceedings of a criminal trial. Each juror should be iven a 
handbook that restates these matters. 

ICJS 
Trial courts are not required to establish formal information services concerning partici
pants' rights and responsibilities and the court's function. However, the court bailiff and 
the clerl~ of court have statutory duties which make the'll important sources of information 
for the public and court participant. The'"'lerk is required to attenc ':listrict court sessions 
and maintain court records; the bailiff is responsibl13 for managing many aspects of actual 
trial sessions. See Section 606.1; Contemporary Studies Project: Perspectives On The 
Administration Of Criminal Justice In Iowa, 57 Iowa L. Rev. 598, 790 (1972). 
The Code does not require that the trial judge instruct each jury panel, prior to its members 
sitting In any case, concerning its responsibilities, its conduct, and the proceedings of a 
criminal trial. However, after the beginning of trial, the judge is required to admonish the 
jury concerning Its duties at each adjournment during the progress of the trial previous to 
the final submission of the cause to the jury. See, Section 780.21, .22. 

Analysis 
ICJS practice is significantly different than NAC Standard 
ICJS principle Is significantly different than NAC 

NAC COURT STANDARD 10.3 
COURT PUBLIC INFORMATION AND 
EDUCATION PROGRAMS 

RELATED IOWA STANDARD 
11.3 COURT PUBLIC INFORMATION AND 
EDUCATION PROGRAMS 

The court, the news media, the public, and the bar should have coordinate responsibility for informing 
and educating the public concerning the functioning of the courts. The court should pursue an active role 
in this process: 

1. Each court shOUld appoint a public information officer to provide liaison between courts and the news 
media. Where a court has a court administrator, he should act as the public information officer or should 
designate someone in his office to perform this function. The public information officer should: 

a. Prepare releases, approved by the court, regarding case dispositions of public interest; 
b. Prepare releases describing items of court operation and administration that may be of interest to 

the public; 
c. Answer inquiries from the news media; and 
d. Specify guidelines for media coverage of trials. 

ICJS 
Trial cO'Jrt are not required by statute to appoint a public information officer to provide liai-
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son between courts and the news media. Several ]ud"icial diistricts have established the 
position of district court administrator. However, there is no systemwide requirement that 
the district court administrator serve as a public information officer. 

Analysis 
ICJS practice is signi~icantly different that NAC Standard 
ICJS principle is significantly different than NAC 

NAC 10.3 contd. 

2. Each courthouse should have an office specifically and prominently identified as the office for re~ 
ceiving complaints, suggestions and reactions of members of the public concerning the court process. 
All communications made to this office l'hQuld be given attention. Each person communicating with this 
office should be notified concerning what response, if any, has or will be made to his communication. 

ICJS 
The ICJS does not provide guidelines for the creation of an office for receiving complaints, 
suggestions, and reactions of the public concerning the court process. The office of the 
clerk of district court may serve this function. Also, the district court administrator may be 
assigned duties in these areas. 

Analysis 
ICJS practice is significantly different than NAC Standard 
ICJS principle is significantly different than NAC 

NAC 10.3 contd. 
3. The court should take affirmative action to educate and inform the public of the function and activities 
of the court. This should inc/,ude: 

F.l. The issuance of periodic reports concerning the court's workload, accomplishments and 
changes in procedure; , 

b. The issuance of handbooks for court employees concerning their functions; 
c. Preparation of educational pamphlets describing the functions of the court for the general public 

and for use in schools; , 
d. Preparation of handbooks for jurors explaining their function and pamphlets for defendants BX

plaining their rigrc~; 
e. Organization or tours of the court; and 
f. Personal participation by the judges and court personnel in community activities. 

T,lese funtions should be performed by the court information officer or by the court administrator's of
fice, by associations of judges, or by individual judges. 
4. The court should encourage citizen groups to inform themselves of the functions and activities of the 
courts and in turn share this information with other members of the public. 
5. The court should work together with bar associations to educate the public regarding law and the 
courts. The judiciary and the bar should cooperate by arranging joint and individual speaking programs 
and by preparing written materials for public dissemination. 

ICJS 
The Court Administrator of the Judicial Department is required to compile data ralating to 
the activities of the district court and to report thereon. See Section 685.8. The judges, dis
trict associate judges, judicial Ilaglstrates, reporters, clerks of court, probation officers, 
and other officers are required to comply with the Court Administrator's requests for infor
mation concerning the business of the judicial system. See Section 685.9. The Court Ad
ministrator's reports are available to the public. 
Trial courts are not required by statute to develop handbooks, pamphlets, or court tours 
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for the education of the public, employees, and jurors. HowElVer~Cano-ri-4A of the Code Of 
Judicial Condu~t permits judges to speak, write, lecture, teach and participate in other 
activities concerning the law, the legal system, and the administration of justice. The Iowa 
Code of Professional Responsihili!y for Lawyers also encourages the bar to educate the 
public in matters of the law and courts. See, e.g., Canon 8. 

Analysis 
ICJS practice is different than NAC Standard 
ICJS principle is different than NAC 

NAC COURTS STANDARD 10.4 
REPRESENTATIVENESS OF COURT 
PERSONNEL 

RELATED IOWA STANDARD 
11.6 REPRESENTATIVENESS OF COURT 
PERSONNEL 

Court personnel should be representative of the community served by the court. Special attention should 
be given to recruitment of members of minority groups. 

ICJS 
There is no systemwide requirement that court personnel be representative of the com
munity served by the court. Chapter 601 A of the Code of iowa prohibits unfair or discrimi
natory employment practices. 

Analysis 
ICJS practice is different tharl NAC Standard 
ICJS principle is different than NAC 

NAC COURTS STANDARD 10.5 
PARTICIPATION IN CRIMINAL 
JUSTICE PLANNING 

RELATED IOWA STANDARD 
11.7 PARTICIPATION IN CRIMINAL JUSTICE PLANNING 

Judges and court personnel should participate in criminal justice planning activities as a means of dis
seminating inf"xmation concerning the court system and of furthering the objective of coordination 
among agenci ; of the cri min31 justice system. 

ICJS 
See ICJS, Standard 8.5 and 9.6. 

NAC COURTS STANDARD 10.6 
PRODUCTION OF WITNESSES 

RELATED IOWA STANDARD 
11.4 PRODUCTION OF WITNESSES 

Prosecution and .defense witnesses should be called only when their appearances are of value to the 
c<?urt. No more wItnesses should be called only when their appearances are of value to the court. No more 
wItnesses should be called thaI! necessary. 
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1. Witnesses Other Than Police Officers. Steps that should be taken to minimize the burden of testifying 
imposed upon witnesses other than police officers should include the following: 

a. Prosecutors and defense counsel should carefully review formal requirements of law and practi
cal necessity and require the attendance only of those witnesses whose testimony is required by 
law or would be of value in resolving issues to be litigated. 

b. Procedures should be instituted to .place certain witnesses on telephone alert. To insure that 
such a procedure will be capable of producing witnesses on short notice on tl1e court date, citizen 
witnesses should be required as early as possible to identify whether and how they may be con
tacted by telephone on court business days and whether, if so contacted, they can appear at 
court within 2 hours of such notification. Witnesses who appear likely to respond to telephone 
notification should be identified by both the prosecution and the defense and placed on tele
phone alert. On the morning of each court date, the prosecutor and defense counsel should deter
mine the status of cases on which witnesses are on alert and should notify promptly those wit
nesses whose presence will be required later in the day. Witnesses who unreasonably delay their 
arrival in court after such notification should not be placed on telephone alert for subsequent 
appearances. 

c. Upon the initiation of criminal proceedings or as soon thereafter as possible, the prosecutor and 
defense counsel should ask their witnesses which future dates would be particularly inconve
nient for their appearance at court. The scheduling authority should be apprised of these dates 
dates and should, insofar as is possible, avoid scheduling court appearances requiring t!1e wit
nesses' attendance on those dates. 

2. Police Officers. Special efforts should be made to avoid having police officers spend unnecessary time 
making court appearances. Among the steps that should be taken are the following: 

a. Upon production of the defendant before a magistrate, the arresting police officer should be ex
cused from further appearances in the case unless the prosecutor requires the attendance of the 
police officer for any particular proceeding. 

b. Police agencies should establish procedures whereby police officers may undertake their regular 
police duties and at the same time be available for prompt appearance at court when a notifica
tion that such appearance is communicated to police command. Whenever possible, this pro
cedure should be used. 

c. Routine custodial duties relating to the processing of a criminal case should be undertaken by a 
central officer to relieve the individual arresting officer of these duties. Electronic document 
transmission equipment should be used when feasible in place of police transportation of docu
ments to court. 

d. Police agencies should provide to the authority scheduling court appearances the dates on which 
each police officer will be available. The schedules should list a sufficient number of available 
dates for each month or term of court to permit the scheduling authority flexibility in choosing 
among them when assigning court dates. The scheduling authority should consult the schedules 
in selecting dates for criminal proceedings. Insofar as possible, the scheduling authority should 
schedule court appearances that inconvenience the officer and his department as little as possi
ble. 

ICJS 
, Production of witnesses is primarily the responsibility of the prosecutor and the defense 
attorney. Both may subpoena witnesses in all criminal proceedings. See Chapter 781. The 
ICJS does not provide systemwide guidelines designed to minimize the inconvenience of 
testifyi ng. . 

Analysis 
ICJS practice is significantly different than NAC Standard 
ICJS principle if Significantly different than NAC 

NAC COURTS STANDARD 10.7 
COMPENSATION OF WITNESSES 

RELATED IOWA STANDARD 
11.5 COMPENSATION OF WITNESSES 

Police witnesses should be compensated for their attendance at criminal court proceedings at a rate 
equal to that at which they would be compensated were they performing other official duties at the time of . 
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the court appearance. Compensation should cover the actual ti~e spent in th~ court process by the police 
officer. Citizen witnesses in criminal proceedings should receive compensation for co~rt appearances ?t 
a minimum rate of twice the prevailing Federal minimum wage for each hour the witnesses spend In 
court. An officer of the court should certify the time spent by the witness in court between arnval and 
dismissal; payment should be made accordingly. 
Witnesses should be paid for round trip travel between the court and their r.esidence or business address, 
whichever is shorter, at the Federal Government mileage rate for each mile traveled to and from court. 

,,,,e 
."-''''...., 
The Code of Iowa provides as follows: 
Section 622.69 Witness fees. Witnesses shall receive ten dol~ars for each full day's atten
dance and five dollars for each attendance less than a full day, and mileage expenses at 
the rate of fifteen cents per mile for each mile actually traveled. 
Section 622.72 Expert witnesses-fee. Witnesses called t? testify only to a~ o~i~ion 
founded on special study or experience in any branch of SCience, ~r to m~~e sCientific or 
professional examinations and state the result thereof, shall receive additional compen
sation to be fixed by the court, with reference to the value of the time employed and the 
degre~ of learning or skill required; but such additional compensation shall not exceed 
one hundred fifty dollars per day while so employed. 

Analysis 
ICJS practice is significantly different than NAC Standard 
ICJS principle is significantly different than NAC 

NAC COURTS STANDARD 11.1 
COURT ADMINISTRATION 

There should be available for all high-volume criminal justice systems computer services adequate to 
perform functions such as multiple indexing, jury selection, and case scheduling. Provision should be 
made for input and access by all participatants in the court process, including the prosecutor and public 
defender, as well as the court itself. Costs should be minimized by joint use of centrally located computer 
systems. Courts with a sufficiently lerge workload should utilize the computer for additional services. 
The system should be designed with flexibility to be modified as necessary to reflect the requirements of 
each court. 
Computerized production of transcripts of trial proceedings for use in review should be employed on an 
experimental basis, and further efforts to perfect that means of transcript production should be 
encouraged. 

NAC COURTS STANDARD 11.2 
AUTOMATED LEGAL RESEARCH 

Automated legal research services should be made available to judges, prosecutors, and defense 
attorneys on an experimental basis in those jurisdictions where there is available a full-text data bank of 
all statutes and decisions relevant to the court's workload, and where the service provides interactive 
terminals. 
The data bank necessary for such services should be developed by a public agency or a regulated or 
supervised private entity. 

ICJS 
While the concept of using computers to provide services has received some attention, no 
systemwide standards have been formulated for the development and implementation of a 
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computerized court services system. Presently, there are no computer services available 
in Iowa to perform such functions as case monitoring. and scheduling, jury. selection, and 
transcript production. Automated legal research services are also not available. 

Ali1Jalysis 
ICJS practice is inconsistent with NAC Standard 
ICJS principle is significantly different than NAC 

NAC COURTS STANDARD 12.1 
PROFESSIONAL STANDARDS FOR 
CHIEF PROSECUTING OFFICER 

RELATED IOWA STANDARD 
7.1 PROFESSIONAL STANDARDS FOR 
THE CHIEF PROSECUTING OFFICER 

The complexities and demands of the prosecution function require that the prosecutor be a full-time, 
skilled professional selected on the basis of demonstrated ability and high personal integrity. 

ICJS 
The prosecution function in Iowa is performed primarily by the county attorney's office. 
See Section 336.2. To hold this office, an individual must be a qualified elector of his 
county and an attorney admitted to practice Jaw in Iowa. Section 336.1 The county attorney 
is not required to be a full-time prosecutor. In addition to his prosecutorial duties, the 
county attorney must perform other· official duties which are unreiated to the prosecution 
function. See Section 336,2. Also, the county attorney is permitted to maintain a limited 
private law practice. Section 336.5 provides that he, or any member of a firm with which he 
is connected, is restricted from acting as an attorney " ... for any party other than the state 
or county in any action or proceeding pending or arising in his county, based upon sub
stantially the same facts upon which a prosecution or proceeding has been commenced or 
prosecuted by him in the name of the county or state; .... " 

Analysis 
ICJS practice is inconsistent with NAC Standard 
ICJS principle is inconsistent with NAC 

The Commission states that the prosecution function is a complex task which requires a 
full-time commitment to master its demands. It is the Commission's position that part
time law practice is inconsistent with the type of commitment the community has a right 
to expect of its prosecutor. Therefore, this Standard recommends that the prosecutor be 
required to devote his full efforts to prosecutorial duties. In practice, Iowa county attor
neys do not devote their efforts completely to the prosecution function. While full-time 
prosecutor") are not excluded in principle, the law permits county attorneys to maintain 
private practices and requires that they perform oth~r unrelated duties. 

NAC 12.1 contd. 

The prosecutor should be authorized to serve a minimum term or 4 years at an annual salary no less than 
that of the presiding judge of the trial court of general jurisdiction. 

ICJS 
Each county elects a county attorney at the general election. Section 39.17. The term of 
offic~ is four years. Id. The county attorney's minimum salary is set by statute. See 
Section 340.9. The board of supervisors may establish a higher salary. Id. Also the bonrd 
may accept private, state, or federal funds to increase or replace the county fun'ds used to 
pay the county attorney. Id. 
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Analysis 
IC.' practice is different than NAC Standard 
ICJ...., principle is significantly different than NAC 
It is the Commission's position than 3alaries which are competitive with those of attorneys 
in privatA practice help to attract and retain qualified prosecutors. Iowa's minimum salary 
schedule does not reflect this position. The salaries are based upon the probable workload 
in a county of a certain population. They reflect the traditionally low rate of compensation 
paid to the prosecutor. 

NAC 12.1 contd. 

In order to meet these standards, the jurisdiction of every prosecutor's office should be designed so that 
population; caseload and other relevant factors warrant at least one full-time prosecutor. 

ICJS 
The jurisdiction of the county attor ey's office extends to the county in which he is 
elected. The county attorney is required to enforce in his county all the laws of the state, 
actions for a violation of which may be prosecuted in the name of the state, and must ap
pear for the state in all cases and proceedings in the courts of his county. See Section 
336.2. 

Analysis 
ICJS practice is significantly different than NAC Standard 
ICJS principle is inconsistent with NAC 
The Commission recognizes full-time prosecution GIS the primary method of meeting the 
demands of the prosecution function. In view of this emphasis on full-time prosecution, 
the Commission has determined that the jurisdictional boundaries of the prosecutor's 
office should remain flexible to ensure that population and caseload warrant a full-time 
prosecutor. The ICJS practice of determining the prosecutor's jurisdiction on the basis of 
county boundaries does not ensure sufficient population and caseload to warrant a full
time prosecutor. In counties with lower populations, the salaries of the county attorneys 
and their assistants are lower, and they are more likely to maintain private practices. Such 
a system is inconsistent with the Commission's principle of full-time, professional pros
secutors. 

NAC COURTS STANDARD 12.2 
PROFESSIONAL STANDARDS FOR 
ASSISTANT PROSECUTORS 

RELATED IOWA STANDARD 
7.2 PROFESSIONAL STANDARDS FOR 
ASSISTANT PROSECUTORS 

The primary basis for the selection and retention of assistant prosecutors should be demonstrated legal 
ability. Care should be taken to recruit lawyers from all segments of the population. 

ICJS 
Section 341.1 permits each county attorney to appoint, with the approval of the board of 
supervisors. assistant county attorneys. The number of assistants is set by the board. The 
assistant~ .:ire required to perform the county attorney's duties in. his or her absence. 
Therefore, they must possess the qualifications required by Section 336. t for county attor
neys. Thus, the assistants must be admitted to practice as attorneys in the courts of Iowa. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is similar to NAC 
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NAC 12.2 contd. 

The prosecutor should undertake programs, such as legal internships for law students, designed to at
tract able young lawyers to careers in prosecution. 

ICJS 
The !O\AJ8 Grime Commission has supported the La\.AJ Schoo! Intern Program. ,il,dministered 
through the Iowa County Attorney's Association, this program permits senJor law students 
to work in the offices of Iowa county attorneys during the summer months. The objective 
of the program is to stimulate interest among law students in the prosecution function. 

Analysis 
ICJS practice meets NAC 
ICJS principle is the same as NAC 

NAC 12.2 contd. 

The position of assistant prosecutor should be a full-time occupation, and assistant prosecutors should 
be prohibited from engaging in Qutside law practice. 

ICJS 
Assistant county attorneys mayor may not be full-time prosecutors. In some Iowa coun
ties, the population and caseload are sufficient to warrant full-time assistants. In others, 
the population and caseioad are insufficient, and the assistants are employed on a part
time basis. ParHime assistants are permitted to engage in outside law practice. 

Analysis 
ICJS practice is significantly different than NAC Standard 
ICJS principle is inconsistent with NAC 

NAC 12.2 contd. 

The starting salaries for assistant prosecutors should be no less than those paid by private law firms in 
the jurisdiction, and the prosecutor should have the authority to increase periodically the salaries for 
assistant prosecutors to a level that will encourag~ the retention of able and experienced prosecutors, 
subject to approval of the legislature, city or county council as appropriate. For the first 5 years of ser
vice, salaries of assistant prosecutors should be comparable to those of attorney associates in local pri
vate law firms. 

ICJS 
The Code of Iowa limits the salaries for assistant county attorneys. Under Section 340.10, 
compensation is set as follows: 
1. For the first assistant county attorney, not more than eighty-five percent of the amount 

of the salary of the county attorney. 
2. For additional assistant county attorneys, not to exceed eighty percent of the amount 

ot the salary ot.the county attorney, as fixed by the board of supervisors. 
The minimum salaries for county attorneys are set by Section 340~9. These amounts and 
the amounts paid to assistant county attorneys may be increased by the board of super
visors. 
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Analysis 
IGJS practice is different than NAG Standard 
IGJS principle is different than NAG 

NAC -l2.2 contd. 

The caseload for each assistant prosecutor should be limited to permit the proper preparation of cases at 
every level of the criminal proceedings. Assistant prosecutors should be assigned cases sufficiently in 
advance of the court date in order to enable them to interview every prosecution witness, and to conduct 
supplemental investigations when necessary. 

ICJS 
Section 341.6 states that each assistant shall perform the duties assigned to him or her by 
the county attorney. Thus, caseload assignments and individual case preparation methods 
are determined by the county attorney. 

Analysis 
IGJS practice is different than NAG Standard 
IGJS principle is different than NAG 

NAC 12.2 contd. 

The trial division of each prosecutor's office should have at least two attorneys for each trial judge con
ducting felony trials on a full-time basis or the equivalent of such a judge. Each office also should have a 
suffiCient number of attorneys to perform the other functions of the office. 

ICJS 
The number of assistants that the county attorney may appoint is limited by Section 341.1 
to the number that the board of supervisors deems appropriate. Once this number is deter
mined, the county attorney may appoint individuals to the positions. Upon approval of the 
appointments by the board of supervisors, the county attorney has the discretion to assign 
the duties of the assistants and to determine the organization of the office. Most county 
attorney offices are not of sufficient size to be organized into separate divisions. 

Analysis 
IGJS practice is different than NAG Standard I 
IGJS principle is different than NAG 

~ 
~ 

NAC COURTS STANDARD 12.3 RELATED IOWA STANDARD 
SUPPORTiNG STAFF AND FACILITIES 7.3 SUPPORTING STAFF AND FACILITIES 

The office of the prosecutor should have a supporting staff comparable to that of similar-size private law 
firms. Prosecutors whose offices serve metropolitan jurisdictions should appoint an pffice manager with 
the responsibility for program planning and budget management, procurement of equipment and 
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supplies, and selection and supervision of nonlegal personnel. Paraprofessionals should be utilized for 
law-related tasks that do not require prosecutorial experience and training. There should be adequate 
secretarial help for all staff attorneys. Special efforts should be made to recruit members of the 
supporting staff from all segments of the community served by the office. 

ICJS 
The size and composition of the county attorney's supporting staff are dcpomlcnt in larno 
part upon the population and criminal caseload of the county. In the SMSA jurisdictions, 
the supporting staff may include numerous secretaries, law clerks, and administrative per
sonnel. In the smaller counties, the supporting staff may be limited to a part-time secre
tary. The County Attorney Intern Program provides additional support. 

Analysis 
ICJS practice is different tnan NAC Standard 
ICJS principle is different than NAC 

NAC 12.3 contd. 
~he office of the prosecutor should have physical facilities comparable to those of similar-size private law 
flrf"!l~' There should be at least one conference room and one lounge for staff attorneys, and a public 
walt mg area separate from the offices of the staff. 

ICJS 
The board of supervisors of each county must furnish ihe county attorney with offices at 
the county seat. Section 332.9. However, there are no systemwide standards governing the 
physical facilities of these offices. In the majority of counties, the county attorney per
forms his prosecutorial duties from his private law office. In others, the office Is located in 
county court house. 

Analysis 
ICJS practice is different than NAC Standard 
ICJS principle is different than NAC 

NAC 12.3 contd. 
The prosecutor and his staff should have immediate access to a library sufficiently extensive to fulfill the 
research needs of the office. Staff attorneys should be supplied with personal copies of books, such as 
the State criminal code, needed for their day-to-day duties. 
The basic library available to a prosecutor's office should include the following: The annotated laws of 
th\~ State, the State code of criminal procedure, the municipal code, the United States code annotated, 
the State appellate reports, the U.S. Supreme Court reports, Federal courts of appeals and district court 
reports, citators covering all reports and statutes in the library, digests for State and Federal cases, a 
legal reference work digesting State law, a legal reference work digesting law in general, a form book of 
approved jury charges, legal treatises on evidence and criminal law, crimin9.llaw and U.S. Supreme Court 
case reporters published weekly, looseleaf services related to criminal law, and, if available, an index to 
the State appellate brief bank. 

ICJS 
There are no systemwide standards which require that county attorneys and their staffs 
have immediate access to extensive library services. Similarly, the county boards of super
visors are not required to supply library services to the county attorneys. Section 332.10. 
Section 332.6 provides that the county board of supervisors may, in their discretion, main
tain a law library in the county courthouse. It is the policy of the State Library Commission 
to encourage boards to implement law library facilities. Section 303AA (9). Generally, 
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some services are available at the county courthouse. Also, the Law Library Division of the 
Iowa Library Department maintains a state law library which is available to the county at
torneys. See Section 303A.5 (2) (a). 

Analysis 
ICJ8 practice is different than NAC Standard 
ICJS principle is similar to NAC 

NAC COURTS STANDARD 12.4 
STATEWIDE ORGANIZATION 
OF PROSECUTORS 

RELATED IOWA STANDARD 
7.4 STATEWIDE ORGANIZATION OF PROSECUTORS 

In every State there should be a State-level entity that makes available to local prosecutors who request 
them the following; 

1. Assistance in the development of innovative prosecution programs; 
2. Support services, such as laboratory assistance; special counsel, investigators, accountants, and 
other experts; data-gathering services; appellate research services; and office management assistance. 
This entity should provide for at least four meetings each year, at which prosecutors from throughout the 
State can engage in continuing education and exchange with other prosecutors. In administering its 
program, the entity should try to eliminate undesirable discrepancies in law enforcement policies. 
In States where the local prosecutors are appointed by the State attorney general, the office of the 
attorney general may be the entity performing these functions. In other states, and where desirable in 
States in which local prosecutors are appointed by the State attorney general, an independent State 
agency should be created to perform these functions. The agency and its program should be funded by 
the State through the executive budget. It should have officers and governing board elected by the 
membership; the attorney general of the State should be an ex officio member of the governing board. A 
full-time executive director should be provided to administer the agency and its program. 

ICJS 
The county attorney offices are under the supervision of the Attorney General. Section 
13.2 (7). It is the duty of the Attorney General to counsel and advise the county attorneys 
on problems occurring during the course of official duties, to inform prosecuting attorneys 
and assistant prosecuting attorneys of changes in law and matters pertaining to their of
fice, and to establish programs for the continuing education of prosecuting attorneys and 
their assistants. Section 13.2 
The Attorney General's Office has established an Area Prosecutor's Unit. Its function is to 
investigate and prosecute criminal cases when the interests of the state so require and, 
upon request, to advise and assist the county attorneys in prosecuting cases. 
The Department of Public Safety also supplies support services to county attorneys. 
Through the Department's Bureau of Criminal Investigation, the county attorneys have 
access to a criminal investigations unit, a criminal conspiracy unit, a criminal identifica
tion unit, and a criminalistics laboratory. Also, the services of the state Division of Narcot
ic and Drug Enforcement are available. 
The Iowa County Attorneys Association provides additional support services to the county 
attorneys. The Association provides orientation and training sessions for newly elected 
county attorneys, continuing legal education programs, a centralized information source, 
and coordinates efforts to improve the office of county attorney. 

Anarysis 
ICJS practice is different than NAC Standard 
ICJS principle is similar to NAC 
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The Commission recommends that services essential to effective prosecution be provided 
by a state-level agency. Currently, these essential services are provide? to Iowa county .at
torneys through various entities. However, ~h~ newly created Office c;>f Prosecuting 
Training Coordination will coordinate the provIsion of many of these services. 

NAC COURTS STANDARD 12.5 
EDUCATION OF PROFESSIONAL 
PERSONNEL 

RELATED IOWA STANDARD 
7.5 EDUCATION OF PROFESSIONAL 
PERSONNEL 

Education programs should be utilized to assure that prosecutors and their assistants have the highest 
possible professional competence. All newly appointed or elected prosecutors shpuld attend 
prosecutors' training courses prior to taking office, and in-house training programs for new assistant 
prosecutors should be available in all metropolitan prosecution offices. All prosecutors and assistants 
should attend a formal prosecutors' training course each year, in addition to the regular in-house training. 

ICJS 
Iowa county attorneys are required to be admitted to practice as attorneys and counselors 
in the courts of Iowa. Section 336.1. In addition to these educational considerations, the 
Attorney General is required to ir.form prosecuting attorneys and assistants of changes in 
the law and matters pertaining to their office. Section 13.2 (1). Also, it is the duty of the 
Attorney General to establish programs for the continuing education of prosecuting at
tomeys and their assistants. Id. The Iowa County Attorneys Association conducts orien
tation and training sessions for newly elected county attorneys and provides continuing 
legal education programs. However, there are no systemwide standards which specifi
cially require that county attorneys receive specialized training in the prosecution func
tion. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is significantly different than NAC 

NAC COURTS STANDARD 12.6 
FILING PROCEDURES AND STATISTICAL 
SYSTEMS 

RELATED IOWA STANDARD 
7.6 FILING PROCEDURES AND STATISTICAL 
SYSTEMS 

The prosecutor's office should have a file control system capable ot locating any case tile in not more 
than 30 minutes after demand, and a statistical system, either automated or manual, sufficient to permit 
the prosecutor to evaluate and monitor the performance of his office. 

ICJS 
There are no statewide standards which regulate file control and statistical systems em
ployed by county attorney offices. Subject to the supervision of the Attorney General, 
each county attorney is responsible for the administration of his office. See Section 13.2. 
Thus, responsibility for implementation of efficient filing and statistical systems rests 
with the individual county attorney. 

Analysis 
ICJS practice is significantly different than NAC Standard 
ICJS principle is inconsistent with NAC 
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NAC COURTS STANDARD 12.7 
DEVELOPMENT AND REVIEW OF 
OFFICE POLICIES 

RELATED IOWA STANDARD 
7.7 DEVELOPMENT AND REVIEW OF 
OFFICE POLICIES 

Each prosecutor's office should develop a detailed statement of the office practices and policlOs for 
distribution to every assistant prosecutor. These policies should be reviewed every 6 months. The state
ment should include guidelines governing screening, diversion, and plea negotiations, as well as other 
internal office practices. 

ICJS 
County attorney offices are not required to develop, distribute, and review detailed statn
ment of office practices and policies. See ICJS Commentary 1.2; 2.2. While each counly 
attorney has the authority to do so, actual development of practice and policy statemont~) 
has been minimal in Iowa. Id. Each county attorney is required to make reports rolatinn 10 
the duties and administration of his office to the Governor and the Attorney GOlwral wtll'll 
requested. Section 336.2 (11). 

Analysis 
ICJS practice is significantly different than NAC Standard 
ICJS principle is inconsistent with NAC 

NAC COUr.fts STANDARD 12.8 
THE PROSECUTOR'S INVESTIGATIVE 
ROLE 

RELATED IOWA STANDARD 
7.8 THE PROSECUTOR'S INVESTIGATIVE 
ROLE 

The prosecutor's primary function should be to represent the State in court. He should cooperate wllh th!' 
police in their investigation of crime. Each prosecutor also should have investigatorlal resources at tw, 
disposal to assist him in case preparation, to supplement the results of police inveslination whon pOlic(' 
lack adequate resources for such investigation, and, in a limited number of situations. to uncimtak£' ,11) 

initial investigation of possible violations of the law. 

ICJS 
In his role as prosecutor, the county attorney's primary functIon is to represent the Stale in 
court. See Section 336.2. The county attorney relies heavily on the invGstigatorial rH
sources of local police agencies to perform this function. When necessary. the county al
torney may supplement local police resources with those of his awn office. 
If these investigatorial capabilities are insufficient, others are available. It is the duty of 
the Attorney General to prosecute and defend cases when, in the opinion of the Attorney 
General, the interests of the State so require. Section 13.2 (4). To carry out these duties, 
the Attorney General has established a Criminal Prosecution Unit. The objective of this 
unit is to provide assistance to county attorneys on request and as directed by the Attor
ney General. Through the Area Prosecutor's Unit, the Attorney General makes available to 
the county attorneys full-time, professional prosecutors who may assist in the investiga
tion and prosecution of complex cases. Also, the Unit provides legal research assistance 
to the county attorneys upon request. 
The Department of Public Safety mal<es available addiNonal investigatorial resources. See 
ICJS Commentary 12.4. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is the same as NAC 
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NAC 12.8 contd. 
The prosecutor should be given the power, subject to appropriate safeguards, to iSHut! SUtJp!'tliHi It' 
Quiring protential witnesses in criminal cases to appear for questionin~l. Such witl1l'SHNi ~;'lOlItd Ill' sub 
joct to contempt penalties for unjustified failure to appear for questiolllnn or to IOHpond tll !;pnCIIIC 
questions. 

ICJS 
Through the grand jury's subpoena power, the county attorney may require potential wit
nesses to appear for questioning. Grand jury procedures provo 'e that Uw county att(JlII!'\, 
may appear before the grand jury on his own request for the purpose 01 tlXdlllllllll!j Wit 
nasses. Section 771.5. To assure the appearance of these witnesses, tho county dllllrrwy 
may require the clerk of court to issue subpoenas. Section 771.7. 
In addition to the grand jury's subpoena power, the county attorney mat utlliln tho lirnltpd 
subpoena power created under the county attorney information prOVisions. Under thHS!' 
provisions, the county attorney may apply to the clerk of court for subpoenas dirncling the 
appearance of required witnesses. Section 769.19. However, the authorization of tile court 
or a judge is necessary before the clerk may issue the subpoenas. Id. 

Analysis 
ICJS practice is different than NAC Standard 
ICJS principle is different than NAC 

NAC 12.8 contd. 

The office of the prosecutor should review all applications for search and arrest warrants prior to their 
submission by law enforcement officers to a judge for approval; no application for a search or arrest war
rant should be submitted to a judge unless the prosecutor or assistant prosecutor approves the warrant. 

ICJS 
The Code does not require that the county attorney review and approve search and arrest 
warrants prior to their submission to a magistrate. Section 751.4 provides that any crediblo 
resident of the State may apply for the issuance of a search warrant without previously 
consulting the county attorney. Similarly. Section 754.3 provides that the magistrate may 
issue an arrest warrant when a preliminary information or complaint charging a public of· 
fense is filed. The filing may be made without the prior approval of the county attorney 
See Section 754.5. Procedures whereby the county attorney's review and approval if: 
necessary prior to submission may be established within the local jurisdictions. See ICJS 
Commentary 2.2. 

Analysis 
ICJS practice is diff~rent than NAG Standard 
ICJS prinCiple is Significantly diffcfI';)nt than NAC 

NAC COURTS 12.9 
PROSECUTOR RELATIONSHIPS WITH THE PUBLIC AND WITH 
OTHER AGENCIES OF THE CRIMiNAL JUSTICE SYSTEM 

RELATED IOWA STANDARD 
7.9 PROSECUTOR RELA TlON~HIPS 

The prosecutor should be aware of the importance of the function of his office for other agencies of the 
criminal justice system and for the public at large. He should maintain relationships that encourage 
interchange of views and information and that maximize coordination of the various agenCies of the 
criminal justice system. 
The f\'osecutor should maintain regular liaison with the police department in order to provide legal advice 
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to ttw polico, to identify mutual problems and to develop solutions to those problems and kuop ttw polic() 
illlornwd al>6tJl current developments in law enforcement, such as significant court decisions. He should 
rlevelop and maintain a liaison with the police legal adviser in those areas relating to police-prosecutor 
relationships. 

ICJS 
The county attorney may establish and maintain regular liCiiS0n ~ith local police agendas 
for the purposes of providing legai advice and identifying mutual problems. Similarly, he 
may participate in police training and legal edu(;ation programs. However, the creation of 
such a relationship is discretionary. There are no specific standards which direct the 
county attorney to develop liaison and training programs. 

Analysis 
IGJS practice is different than NAG Standard 
ICJS principle is significantly different than NAG 

NAC 12.9 contd. 

The prosecutor should develop for the use of the police a basic police report form that includes all 
relevant Information about the offense and the offender necessary for charging, plea negotiations, and 
trial. The completed form should be routineiy forwarded to the prosecutor's ottice after the offender has 
been processed by the police. Police officms should be informed by the prosecutor of the disposition of 
any case with which they were involved and the reason for the disposition. 

ICJS 
The ICJS provides no standards to be used by the county attorney in developing basic po
lice report forms and uniform reporting procedures. While the county attorney has the 
authority to develop these components of his relationship with local police agencies, he is 
not required to do so by statute or other authority. Similarly, the county attorney is not re
quired to communicate case disposition information to the police. 

Analysis 
ICJS practice is different than NAG Standard 
IGJS principle is significantly different than NAG 

NAC 12.9 contd. 

The relationship between the prosecutor and the court and defense bar should be characterized by 
professionalism, mutual re.spect and integrity. It should not be chA.racterized by demonstrations of 
negative personal feelings or excessive familiarity. Assistant prosecutors should negate the apoearancn 
of impropriety and partiality by avoiding excessive camaraderie in their courthouse relations wid) '}."ff'IISl' 
attorneys, remaining at all times aware of thE'ir image as seen by the public and the police. 

ICJS 
There are no standards specifically regulating the prosecutor's relationship with tt1,' (. "1" 
and the private bar. However, the Iowa Code Of Professional Responsibility For Law
yers contains relevant prOVisions. Canon 1 and the Disciplinary Rules provide that a law
yer must safeguard the integrity and competence of the legal prolession. Canon 5 antJ ttl(' 
Disciplinary Rules emphasize that a lawyer should exercise independent judgment on 
behalf of his client. Canon 7 and the Disciplinary Rules structure the lawyer I court relation
ship and require lawyers to perform their duties within the bounds of the law. 

Analysis 
IGJS practice is cirnilar to NAG Standard 
IGJS principle is the same as NAG 
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NAC 12.9 eontd. 

The pr,?s~cutor should establi ,I regular communications witr. currectionai agencies for tlH! pur pw;P 01 
deterf!1rnmg the effect of his practices upon correctional programs. The need to 1l1<IXltlli/U till' 
effectiveness of such programs should be given significant weight in the formulation of practices for til,' 
conduct of the prosecutor function. -

ICJS 

The c,?unty attorney is not required to establish regular communications with correctional 
agencies for the pur.pos~ of det~rmining the effect of his practices upon correctional pro
grams. However, some mteractlon between the prosecutor and correctional authorities is 
da~anded. Th~ Cod~ requires the county attorney to supply the board of parole and tho 
c~le.f parole officer with the facts and circumstances attending an offense. Section 247.15. 
Similarly, the county attorney may participate in the presentence report investigation. 

Analysis 
IGJS practice is 'different than NAG Standard 
IGJS principle is different than NAG 

NAC 12.9 eontd. 

The prosecutor should regularly inform the public about the activities of his office and of other law 
enforcement agencies and should communicate his views to the public on important issues and problems 
affecting the criminal justice system. The prosecutor should enGourage the expression of views by 
members of the public concerning his office and its practices, and such views should be takerl In(o 
account in determining office p'Jlicy. 

ICJS 
The IGJS does not directly standardize the prosecutor's relationship with the public. The 
county attorney is not required to inform the public about the activities of his office or 
communicate his opinions on importan~ issues affecting the operation of his office, Sim
ilarly, he is not .directed to seek the public's input on these matters. However, such are· 
lationship may :l1directly be established because of the political nat:ure of the county at
torney's position. 

Analysis 
IGJS practice is different than NAG Standard 
IGJS principle is significantly different than NAG 

NAC COURTS STANDARD 13.1 
AVAILABiLITY OF PUBLICLY FINANCED 
REPRESENTATION iN CRIMINAL CASES 

RELATED IOWA STANDARD 
8.12 AVAILABILITY OF PU'3l1CLY PROVIDED 
REPRESENTATION IN CRIMINAL CASES 

Public representation should be made available to eligible defendants (as defined in Standard 13.2) in all 
Griminal cases at their request, or the request of someone acting for them, beginning at the tirr,e the 
indivh:lual either is arrested or is requested to participate in an inv6stigation that has focused lIpon him as 
a likely suspect. The representation should continue during trial court proGeedin~s and through the 
exhaustion of all avenues of relief from conviction. 

rCJS 
Public represe:"ltation is available for indigent defendants \I:ho are charged with felony and 
indictable mi~demeanor ofi"··'lses. See Sections 775.4, .5; Wright v. Denato, 178 N.W. 2d 
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712 (Iowa 1970). Public representation is provided primarily througl'l the appointed counsel 
system. However, statutory provisions exist for a public defender system. See Chapter 
336A. Before public representation can be provided, the court must find that the defendant 
is charged with a felony or an indictable misdemeanor, that the defendant desiros repre
sentation. and that the defendant is unable to employ counsel. See Sections 775.4; Wright v. 
Denato, supra. If the court so finds, it must allow the defendant to select or assinn him 
counsel at public expense. Id. Section 775.4 states that the court must apPoint ropresen 
tation when the defendant appears for arraignment without counsel. Howevm. tl1is seelioll 
has been construed as not limiting the court's power to appoint counsel prior to tllO tim(~ 
of arraignment. See Schmidt v. Uhlenhopp, 140 N.W. 2d 118 (Iowa 1966). For example, 
counsel must be provided for an indigent defendant at the preliminary hearing. Op. Atty. 
Gen., Oct. 1965. Under these provisions, public representation continues during trial and 
on appeal. The appointment of counsel in post conviction habeas corpus proceedings is 
within the trial court's discretion. Larson v. Bennett, 160 N,W. 2d 303 (Iowa 1968). 
The public defender must represent each indigent person who is under arrest or charged 
with a crime if the defendant so requests or the court so orders. Section 336A.3. Wh6n re
presenting all indigent person, the public defender is required to counsel and drfend him 
at every stage of the proceedings 2nd prosecute any appeals or other remedies which are 
in the interest of justice. Section 336A.6. The court may, for cau3e, appoint an attorney 
other than the public defender to represent the indigent person. Section 336A.7. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is the same as NAC 
See Revised Criminal Code, Rules of Criminal Procedure 2 (3), 8 (1), 26. 

NAC 13.1 eontd. 

Defendants should be discouraged from conducting their own defense in criminal prosecutions. No 
defendant should be permitted to defend himself if there is a basis for belinving that: 
1. The defendant will not be able to deal effectively with the legal or factual issues likely to be raised; 
2. The defendant's self-reprel3entation is likely to impede the reasonably expeditious processing of the 
case; or 
3. The defendant's conduct is likely to be disruptive of .the trial process. 

ICJS 
The defendant has the right to proceed without counsel. However, this right is subject to 
several limitations. The right is waived by the failure of the defendant to unequivocally re
quest to act as his own attorney. State v. Smith, 215 N.W. 2d 335 (Iowa 1974). After the 
commencement of trial, the right of self-representation is (;:urtailed by the necessities of 
an orderly trial. Id. Also, the defendant cannot enter a plea n{ qui Ity to a felony unless he is 
represented by counsel. Section 77"1.12. 

Analysis 
ICJS practice is similar to NAC Stanuard 
ICJS principle is similar to NAC 

COURTS STANDARD 13.2 RELATED IOWA STANDARD 
PAYMENT FOR PUBLIC REPRESENTATION 8.15 PAYMENT FOR PUBLIC REPRESENTATION 

An individual provided public representation should be required to pay any portion of the cost of the 
representation that he is able to pay at the time. Such payment should be no more than an amGunt that 
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can be paid without causing sUbstantial hardships to the individual or his family. Where any payment 
would cause substantial hardship to the individual or his family, such representation should be provided 
without cost. 

ICJS 
An attorney appointed by the court to defend any person at the public expense is entitled 
to receive reasonable compensation for his services. Section 775.5. The court determines 
the amount that is reasonable. Id. An attorney so appointed may receive, or contract to re
ceive, a partial payment on behalf of the client. Section 775.6. Any SUCll payment must be 
disclosed to the court and is considered in determining the portion of the attorney fee to 
be paid by the public. Id. The Code does not limit the amount of the partial payment to that 
which can be paid without causing substantial hardship to the individual or his family. 
However, the public defender provisions defir.e indigent as " ... any person who would be 
unable to retain in his behalf, legal counsel without prejudicing his financial ability to pro
vide economic necessities for himself or his family." Section 336A.4. A person meeting 
this definition must be provided representation by the public defender without cost. See 
Section 336A.3 (2); see also Revised Criminal Code, Rule of Criminal Procedure 26. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is the same as NAC 

NAC 13.2 contd. 
The test for determining ability to pay should be a flexible one that considers such factors as amount of 
income, bank account, ownership of a home, a car, or other tangible or intangible property, the number of 
dependents, and the cost of subsistence for the defendant and those to whom he owes a legal duty of 
support. In applying this test, the following criteria and qualifications should govern: 

1. Counsel should not be denied to any person merely because his friends or relatives have resources 
adequate to retain counselor because he has posted, or is capable of posting, bond. 

2. Whether a private attorney wo '!d be interested in representing the defendant in his present economic 
circumstances should be considered. 

3. The fact that an accused on bail has been able to continue employment following his arrest should not 
be determinative of his ability to employ private counsel. 

4. The defendant's own assessment of his financial ability or inability to obtain representation 'Nithout 
substantial hardship to himself or his family should be considered. 

ICJS 
Section 775.4 provides that public representation must be provided if the defendant is un
able to employ counsel. The Code does not establish a test for determining ability to pay. 
Thus, the court may apply those factors which it considers relevant to this determination. 
The Supreme Court has indicated sever .. ,,1 appropriate considerations. In Bolds v. Bennett, 
159 N.W. 2d 425 (Iowa 1968), the Court stated that factors to be considered in determininq 
indigency are realty or personalty owned, employment benefits, pensions, annuities, 
social security and unemployment compensation, inheritances, number of dependents, 
outstanding debts, seriousness of the charge, ar.Ll other valuab,le resources. 
The public defender provisions establish a "substantial hardship" test for determining 
ability to pay. See ICJS Commentary, supra. The factors to be considered in determining 
"substantial hardship" are within the court's discretion. See Revised Criminal Code, 
Rule of Criminal Procedure 26. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is similar to NAC 
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NAC COURTS STANDARD 13.3 
INITIAL CONTACT WITH CLIENT 

RELATED IOWA STANDARD 
8.13 INITIAL CONTACT WITH CLIENT 

The first client contact and initial interview by the public defender, his attorney staff, or appointed 
counsel should be governed by the following: 

1. The accused, or a relative, close friend, or other responsible person acting for him, l11<1y wqlJ(~!;1 
representation at any stage of any criminal proceedings. Procedures should exist whereby the accused is 
informed of this right, and of the method for exercising it. Upon such request, the public defender or 
appointed counsel should contact the interviewee. 

2. If, at the initial, no request for publicly provided defense services has been made, and it appears to the 
judicial officer that the accused has not made an informed waiver of counsel and is eligible for public 
representation, an order should be entered by the judicial officer referring the case to the public defender, 
or to appointed counsel. The public defender or appointed cousel should contact the accused as soon as 
possible following entry of such an urder. 

ICJS 
Under the appointed counsel system, application for defender services is made to the 
court. The Code provides that the dE!fendant must be informed of his right to counsel and 
given the opportunity to obte.in representation at the preliminary arraignment. See Section 
761.1. To be provided representation at public expense, the defendant must allege indi
gency and request cousel. See, e.g., Wright v. Denato, 178 N .W.2d 712 (Iowa, 1970). Such 
a request may be made at any stagEl of the proceedings. See Section 761.1. Before an at
torney may be appointed, the defendant must complete a financial statement. Section 
336B.2. The court then determines whether the defendant is financially able to employ 
counsel. When the court finds that the defendant is unable to do so, it appoints represen
tation. The apPointments are usually made from a list of attorneys practicing in the 
county. 

Under the public defender system, application may be made directly to the public defen
der. Section 336A.3(2) provides that the public defender must represent each indigent per
son who is under arrent or charged with a crime if the defendant so requests. Before pre
liminary arraignment or other initial court appearance, the public defender determines 
indigency. Section 336A.4. At or after the initial appearance, the court determines the 
issue. Id. The court may order the appointment of the public defender on its oll...,n motion. 
Section 336A.3(2). 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle is similar to NAC 

NAC 13.3 contd. 

3. Where, pursuant to court order or a request by or on beha!f Of. an a9cuse.d, B: p.ublicly provid.ed attorney 
interviews an accused and it appears that the accused IS flnanclal.ly Ineligible f?r public defen~er 
services, the attorney should help the accused obtain competent pnvate co~nsel In accord~nce Wlt~ 
established bar procedures and should continue to render all necessary public defender services until 
private counsel assumes responsibility for full representation of the accused. 

ICJS 
There are no systemwide standards that apply.to the situati0!l in which ~ouns.el ha·.s b~e!l 
provided at public expense and the defendant IS I~ter determine? to ~e. financially In~~gl
ble for public defense services. However, a practice has been Identified. The apPointed 
counsel continues to represent the defendant; however, the court requires payment of the 
attorney's fee by lila defendant. See Contemporary Studies Project, Perspectives On The 
Administration Of Criminal Justice In Iowa, 57 Iowa L. Rev. 598 at 684 (1972). The court 
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may order direct payment, the county may pay the fee and tax the detendant, or a jucl!)
ment in the amount of the fee may be entered against the defendant. Id. 

Analysis 
ICJS practice is different than NAC Standard 
ICJS principle is different than NAC 

NAC COURTS STANDARD 13.5 RELATED IOWA STANDARD 
METHOD OF DELIVERING DEFENSE SERVICES 8.1 METHOD OF DELIVERING DEFENSE SERVICES 

Services of a full-time public defender organization, and a coordinated assigned counsel system involving 
substantial participation of the private bar, should be available in each jurisdiction to supply attorney 
services to indigents accused of crime~ __ Cases_ should be divided between t~ public defender and 
assigned counsel in a manner that will encourage significant participation by the private bar in the 
criminal justice system. 

IJCS 
The Code provides for the creation of pubiic defender organizations in Iowa. The board of 
supervisors of any county may \'.'stab!ish such an office or may join with other contiguous 
counties within its judicial district to do so. Section 336A.1. The public defender must 
represent, withoLlt charge, each indigent person who is under arrest or charged with a 
crime if the defendant so requests or the court so orders. Section 336A.3 (2). It is the duty 
of the public defender to counsel and defend the indigent person at every stage of the pro
ceedings against him and to prosecute any appeals or other remedies before or after con
viction. Section 336A.6. The participation of the private bar is preserved. Upon the request 
of the indigent person or the public defender, or upon its own motion, the court may 
appoint an attorney other than the public defender to represent the indigent person at any 
stage of the proceedings or on appeal. Section 336A.7. 

Analysis 
ICJS practice is sig'nificantly different than NAC Standard 
IGJS principle is the same as NAG 

NAC COURTS STANDARD 13.6 
FINANCING OF DEFENSE SERVICES 

RELATED IOWA STANDARD 
8.2 ADMINISTRATION AND FINANCING 
OF DEFENSE SERVICES 

Defender services should be organized and administered in a manner consistent with the needs of the 
local jurisdiction. 

IGJS 
The court appointed counsel system is organized and administered primarily by the local 
jurisdiction, the county. The county bar, the county attorney, and the judges of the District 
Court may determine actual procedures for providing assigned counsel. Systemwide 
standards are minimal, and practices vary from county to county. See, e.g., Contemporary 
Studies Project, Perspective On the Administration Of Criminal Justice In Iowa, 57 Iowa L. 
Rev. 598 at 687 (1972). The public defender provisions further enable the county to organ
ize and administer defense services in a manner consistent with local needs. See Chapter 
336A. Under these provisions, a county may establish a cooidinated public defender and 
court appointed cOLlilsel system. See Section 336A.1. Also, such a system may be organ-
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NAC 13.6 

ized on a regional basis. Id. However, local administration ot the public defender system 
is limited by statutory standards. See Chapter 336A. 

Analysis 
ICJS practice is similar to NAC Standard 
ICJS principle meets NAC 

Financing of defender services should be provided by the State. Administration and organization should 
be provided locally, regionally, or statewide. 

ICJS 
Court appointed counsel fees are paid OUf of county funds.~·Simil·arly, tilO exponses iRe·l· 
dent to the operation of a public defender office are paid by the county. Section 336A.5. To 
finance the public defender's office, the county may accept funds from private organiza
tions and individuals, and other public agencies. Section 336A.2. The funds are adminiS
tered locally. 

Analysis 
ICJS practice is significantly different than NAC Standard 
ICJS principle is significantly different than NAC 
The Commission states that local governments are less able than the Stale to flllanCl: 
defender services. T".erefore, it advocates State financing of all defender services. How
ever, the Commission recognizes that differing local conditions require local acJrntnlstra
tion. 

NAC COURTS STANDARD 13.7 
DEFENDER TO BE FULL-TIME AND 
ADEQUATELY COMPENSATED 

The officio .Jf public defender should be a full-time occupation. 

ICJS 

RELATED IOWA STANDARD 
8.3 DEFENDER TO BE FULL-TIME 
AND ADEQUATELY COMPENSATED 

The public defender must devote his full time to the discharge of his duties and cannot 
engage in private practice if his salary is twelve thousand dollars or more. Section 336A. 
10. This restiction applies to any assistant public defender who salary is ten thousand 
dollars or more. Id. 

Analysis 
IC,,lS practice is different than NAC Standard 
ICJS principle is similar to NAC 

NAC 13.7 contd. 

St~te or local units .of g.ov.ernment should create regional public defenders serving more than one local 
unit of government If thiS IS ne(x')ssary to create a caseload of sufficient size to justify a full-time public 
defender. 
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ICJS 
To create a sufficient caseload, a county may join with one or more contiguous counties 
within its judicial district to establish one office to serve those counties. Section 336A.1 . 

Analysis 
ICJS practice is different than NAC Standard 
ICJS principle is similar to NAC 

NAC 13.7 contd. 

The public defender should be compensated at a rate not less than that of the presiding judge of the trial 
court of general jurisdiction. 

ICJS 
The compensation of the public defender is fixed by the board of supervisors. The salary 
cannot exceed that of the highest paid county attorney of the county or counties the public 
defender serves. Section 336A.5. 

Analysis 
ICJS practice is different than NAC Standard 
ICJS principle is different than NAC 

NAC COURTS STANDARD 13.8 
SELECTION OF PUBLIC DEFENDERS 

RELATED IOWA STANDARD 
8.6 SELECTION OF PUBLIC DEFENDERS 

The method employed to select public defenders should insure that the public defender is as independent 
as any private counsel who undertakes the defense of a fee-paying criminally accused person. The most 
appropriate selection method is nomination by a selection board and appointment by the Governor. If a 
jurisdiction has a Judicial Nominating Commission as described in Standard 7.1, that commission also 
should choose public defenders. If no such commission exists, a similar body should be created for the 
selection of public defenders. 
An updated list of qualified potential nominees should be maintained. The commission should draw 
names from this list and submit them to the Governor. The commission should select a minimum of three 
persons to fill a public defender vacancy unless the commission is convinced there are not three qualified 
nominees. This list should be sent to the Governor within 30 days of a public defender vacancy, and the 
Governor should select the defender from this list. If the Governor does not appoint a defender within 30 
days, the power of appointment should shift to the commission. 
A public defender should serve for a term of not less than four years and should be permitted to be 
reappointed. 

ICJS 
The district court judges of the judicial district containing the county or counties which 
the public defender is to serve act as a nomination board. When a vacancy occurs in the 
office of public defender, these judges nominate two qualified attorneys and certify their 
names to the board or boards of supervisors of the county or counties. Within thirty days, 
the supervisors must appoint, by majority vote, one of the nominebs. The apPOintment is 
for a term of six years. The Code does not restrict the public defender to one term. 

Analysis 
ICJS practice is different than NAC Standard 
ICJS principle is different than NAC 
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NAC 13.8 eontd. 

A public defender should be subject to disciplinary or removal procedures for permanont physical 01 

mental disability seriously interfering with the performance of his duties, willful misconduct ill offic(), 
willful and persistent failure to perform public defender duties, habitual intemperance, or conduct 
prejudicial to the administration of justice. Power to discipline a public defender should be placed in ttl(! 
judicial conduct commission provided in Standard 7.4. 

ICJS 
Section 336A.3 states that the public defender is appointed for aterm of six years so long 
as he shall remain qualified as otherwise provided in this chapter. To be qualified, thl;> 
public must be an attorney admitted to practice before the Iowa Supreme Court. Section 
336A.3(1). Other provisions of the public defender chapter set forth duties and various pro
hibitions. Presumably, the public defender must comply with these provisions to remain 
qualified. See, generally, Chapter 336A. The Code neither establishes specific discipline 
or removal procedures nor creates a conduct commission to review alleged misconduct. 

Analysis 
ICJS practice is different than NAC Standard 
ICJS principle is similar to NAC 

NAC COURTS STANDARD 13.9 
PERFORMANCE OF PUBLIC DEFf lEA FUNCTION 

RELATED IOWA STANDARD 
8.9 PERFORMANCE OF THE PUBLIC 
DEFENDER FUNCTION 

Policy should be established for and supervision maintained over a defender office by the public defen
der. It should be tbe responsibility of the public defender to insure that the duties of the office are dis
charged with diligence and competence. 

The public defender should seek to maintain his office and the performance of its function free from 
political pressures that may interfere with his ability to provide effective defense services. He should 
assume a role of leadership in the general community, interpreting his function to the public and seeking 
to hold and maintain their support of and respect for this function. 

The relationship between the law enforcement component of the criminal justice system and the public 
defender should be characterized by professionalism, mutual respec'l, and integrity. It should not be 
characterized by demonstrations of negative personal feelings on one hand or excessive familiflrity on 
the other. Specifically, the following guidelines should be followed: 

1. The relations between public defender attorneys and prosecution attorneys should be on Itl!) sarli!) 
high level of professionalism that is expected 'between responsible members of the bar ill oliwi 
situations. 

2. The public defender must negate the appearance of impropriety by avoiding excessive and 
unnecessary camaraderie in and around the courthouse and in his relations with law enforcement 
officials, remaining at all times aware of his image as seen by his client community. 

3. The public defender should be prepared to take positive action, when invited to do so, ;0 assist the 
police and other law enforcement components in understanding and developing their proper roles in the 
criminal justice system, and to assist them in developing their own profesfionalism. In the course of this 
educational process he should assist in resolving possible areas of misunderstanding. 

4. He should maintain a close professional relationship with his fellow members of the legal community 
and organized bar, keeping in mind at all times that this group offers the most potential support for his 
office in the community and that, in the final analysis, he is one of them. Specifically: 

a. He mllst be aware of their potential concern that he will preempt the field of criminal law, accept
ing as clients all accused persons without regard to their ability or willingness to retain private 
counsel. He must avoid both the appearance and fact of competing with the private bar. 

b. He must, while in no way compromising his representation of his own clients, remain sensitivE' 
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to the calendaring problems that beset civil cases as a result of criminal case overloads, and 
cooperate in resolving these. 

c. He must maintain the bar's faith in the defender system by affording vigorous and effect ivo repre
sentation to his own clients. 

d. He must maintain dialogue between his office and the private bar, never forgetting that the bar 
more than any other group has the potential to assist in keeping his office free from the effects of 
political pressures and influences. 

ICJS 
The ICJS does not specifically designate the entity that has control over the policy of tho 
pubi Ic defender offit;e. Also, the Code does not set forth pol icy ctatements concern i n~l t hl' 
public defender's relationships with the public, law enforcement agencies, the prosoeu 
tion and the courts. The Iowa Code Of Professional Responsibility does contain proles· 
sional conduct guidelines that apply to all attorneys. 

Analysis 
ICJS practice is different than NAC Standard 
ICJS principle is different than NAC 

NAC COURTS STANDARD 13.10 
SELECTION AND RETENTION OF ATTORNEY 
STAFF MEMBERS 

-
RELA1"ED IOWA STANDARD 
8.7 SELECTION AND RETENTION OF 
ATTORNEY STAFF MEMBERS 

Hiring, rettantion, and promotion policiE~S regarding public defender staff attorneys should be based upon 
merit. Staff attorneys, however, should not have civil service status. 

ICJS 
It is the responsibility of the board of supervisors to determine the number of assistant 
public defenders necessary to carry out the duties of the public defender office. The public 
defender may then appoint such assistants. Section 336A.5(2). All assistants must be 
qualified attorneys lic(~nsed to practice before the Supreme Court. The Code does not set 
forth specific standards for hiring, promotion, and retention policies. 

\ 

Analysis 
ICJS practice is diff'erent than NAC Standard 
ICJS principle is similar to NAC 

NAG COURTS STANDARD 13.11 
SALARiES FOR DEFENDER ATTORNEYS 

RELATED IOWA STANDARD 
8.4 SALARIES FOR DEFENDER ATTORNEYS 

Salaries through the first 5 years of service for public defender staff attorneys should be comparable to 
those of attorney associates in local private law firms . 

• 

ICJS 
The compensation of assistant public defenders must be fixed by the board of supervisor J. 
Section 336A.5. The Code provides no guidance in settino the amount. However the 
salary of the public defender cannot exceed that of the highest paid county attorney ~f the 
county or counties the public defender serves. Id. 
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Analysifi 
ICJS practice is different than NAC Standard 
ICJS principle is different than NAC 

NAC COURTS STANDARD 13.12 
WORKLOAD OF PUBLIC DEFENDERS 

RELATED IOWA STANDARD 
8.11 WORKLOAD OF PUBLIC DEFENDERS 

The caseload of a public defender office should not exceed the following: felonies per attorney per year: 
not more than 150; misdemeanors (excluding traffic) per attorney per year; not more than 400; juvenile 
court cases per attorney per year: not more than 200; Mental Health Act cases per attorney per year: not 
more than 200; and appeals per attorney per year: not more than 25. 
For purposes of this standard, the term caL'§. means a single charge or set of charges concerning a 
defendant (or other client) in one court in one proceeding. An appeal or other action for post judgment 
review is a separate case. If the public defender determines that because of excessive workload the 
assumption of additional cases or continued representation in previously accepted cases by his office 
might reasonably be expected to lead to inadequate representation in cases handled by him, he should 
bring this to the attention of the court. If the court accepts such assertions, the court should direct the 
public defender to refuse to accept or retain additional cases for representation by his office. 

ICJS 
The statutory orovisions relating to the ooeration of public defender offices do not speci
fically address the question of caseloads. See Chapter 336A. However, Section 336A.3 (2) 
provides that the public defender must represent each indigent defendant if the defendant 
so requests or the court so orders. Therefore, the caseload of the office is determined by 
the number of requests and court assignments. The public defender may control this case
load factor by applying to court for appointment of an attorney other than the public de
fender. See Section 336A.7. 

Analysis 
ICJS practice is different than ~AC Standard 
ICJS prinCiple is different than NAC 

NAC COURTS STANDARD 13.13 
COMMUNITY RELATIONS 

I, 

RELATED IOWA STANDARD 
8.10 COMMUNITY RELATIONS 

The public defender should be sensitive to all of the problems of his client community. He should be 
particularly sensitive to the difficulty often experienced by the members of that community in 
understanding his role. In response: 

1. He should seek, by all possible and ethical means, to interpret the process of plea negotiation and the 
public defender's role in it to the client community. 
2. He should, where possible, seek office locations that will not cause the public defender's office to be 
excessively identified with the judicial and law enforcement components of the criminal justice system, 
and should make every effort to have an office or offices within the neighborhoods from which clients 
predominantly come. 
3. He should be available to schools and organizations to educate members of the community as to their 
rights and duties related to criminal justice. 

ICJS 
The ICJS provides no systemwide standards for the public defender's relationship with the 
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client community. The lOWe) Code Of Professional Responsibility For Lawyers coritains 
provisions which structure fthe lawyer-client relationship. 

Analysis 
ICJS practice is different than NAC Standard 
ICJS principle is different than NAC 

NAC COURTS STANDARD 13.14 
SUPPORTING PERSONNEL AND FACILITIES 

RELATED IOWA STANDARD 
8.5 SUPPORTING PERSONNEL ANO 
FACILITIES 

Public defender offices should have adequate supportive services, including secretmial, investigation, 
and social work assistance. 
In rural areas (and other areas where necessary), units of local government should combine to establish 
regional defenders' offices that will serve a sufficient population and caseload to justify a supporting 
organization that meets the requirements of this standard. 
The budget of a public defender for operational expenses other than the costs of personnel should be 
substantially equivalent to, and certainly not less than, that provided for other components of the justice 
system with whom the public defender must interact, such as the courts, prosecution, the private bar, 
and the police. The budget should include: 

1. Sufficient funds to provide quarters, facilities, copying equipment, and communications comparable 
to those available to private counsel handling a comparable law practice. 
2. Funds to provide tape recording, photographic and other investigative equipment of a sufficient 
quantity, quality, and versatility to perml{ preservation of eVlldence under all circumstances. 
3. Funds for the employment of experts and special.ists, such as psychiatrists, forensic pathologists, 
and other scientific experts in all cases in which they may be of assistance to the defense. 
4. Sufficient funds or means of transportation to permit the office personnel to fulfill their travel needs in 
preparing ca~es for trial and in attending Gourt or professional meetings. 

Each defender lawyer should have his own office that will assure absolute privacy for consultation with 
clients. 

The defender office shoulr.! have immediate access to the library containing the following basic materials: 
the annotated laws of the State, the State code of criminal procedure, the municipal code, the UniteL 
States Code Annotated, the State appellate reports, the U.S. Supreme Court reports, Federal courts of 
appeal and district court reports, citators governing all reports and statutes in the library. digests for 
State and Federal cases, a legal reference work digesting State law, a form book of approved jury 
charges, legal treatises on evidence and criminal law, criminal law and U.S. Supreme Court case reporters 
published weekly, loose leaf services related to criminal law, and, if available, an index to the State 
appellate brief bank. In smaller offices, a secretary who has substantial experience with legal work should 
be assigned as librarian, under the direction of one of the senior lawyers. In large offices, a staff attorney 
should be responsible for the library. 

ICJS 
The board of supervisors of the county which the public defender serves must provide of
fice space, furniture, equipment, and supplies for the use of the public defender suitable 
for the business of his office. Section 336A.9. In lieu of providing facilities, an allowance 
may be provided. Id. The Code does not specify the actual support services to be supplied. 
In their discretion, the board of supervisors may provide a county law library in the court
house. Section 332.6. However, the board is not required to provide the public defender 
office with library services. Counties may combine to establish a regional office. Section 
336A.1. This provision allows the local governments to increase the population and case
lOad serve? by the office, thereby justifying extensive support services. 

13.14 



Analysis 
IGJS practice is different than NAG Standard 
IGJS principle is similar to NAG 

NAC COURTS STANDARD 1.3.15 
PROVIDING ASSIGNED COUNSEL 

RELATED IOWA STANDARD 
8.14 PROVIDING ASSIGNED COUNSEL 

The public defender office should have responsibility for compiling and maintaining a panel of attorneYfi 
from which a trial judge may select an attorney to appoint to a particular defendant. The trial court should 
have the right to add to the panel attorneys not placed on It by the public defender. The public defender's 
office also should provide initial and inservice training to lawyers on the panel and support services for 
appointed lawyers, and it should monitor the performance of appointed attorneys. 

ICJS 
The Code does not assign to the public defender the responsibility for compiling and 
maintaining a panel of private defense attorneys whom the trial judge may appoint. 
Rather, the public defender and his assistants are restricted from referring directly or in
directly al1Y legal manner to any particular lawyer or lawyers. Section 336A.11. However. 
the public defender may recommend a lawyer when requested to do so by any court, 
governmental agency, or legal aid society. Id. 

Analysis 
IGJS practice is different than NAC Standard 
IGJS principle is different than NAC 

NAC COURTS STANDARD 13.16 RELATED IOWA STANDARD 
TRAINING AND EDUCATION OF DEFENDERS 8.8 TRAINING AND EDUCATION OF DEFENDERS 

The training of public defenders and assigned counsel panel members should be systematic and 
comprehensive. Defenders should receive training at least equal to that received by the prosecutor and 
the judge. An intensive entry-level training program should be established at State and national levels to 
assure that all attorneys, prior to representing the indigent accused, have the basic defense skills 
necessary to provide effective representation. 
A defender training program should be established at the national levels to conduct intensive training 
programs aimed at imparting basic defense skills to new defenders and other lawyers engaged in crinninal 
defense work. 
Each State should establish its own def(.mder training program to instruct new defenders and assigned 
panel members in substantive law, procedure, and practice. 
Every defender office should establish its own orientation pro~ram for new staff attorneys and for new, 
panel members participating in provision of defense services by assigned counse!. 
In service training and continuing legal education programs should be established un a systematic baSis 
at the State and local level for public defenders, their staff attonVlYs, and lawyers on assigned counsel 
panels as well as for other Interested lawyers. 

ICJS 
There are no statutory requirements that public defend9rs and publicly appointed defense 
attorneys receive specialized instruction in criminal law and criminal defense skills. All 
attor'1eys admitted to the Iowa bar are required to participate in continuing legal education 
programs. However, specialized training in the defense function is not required. 
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Analysis 
ICJS practice is different than NAC Standard 
ICJS principle is different than NAC 

NAC COURTS STANDARD 15.1 
THE COURT COMPONENT AND RESPONSIBLITY 
FOR ITS DEVELOPMENT 

= 

RELATED IOWA STANDARD 
11.8 MASS DISORDERS 

Each comprehensive plan for the administration of justice in a mass disorder situation should contain a 
court pro'0essing section dealing in detail with court operations and the defense and prosecution 
functions required to maintain the adversary process during a mass disorder. 
Where no other adequate judicial planning body exists in a community, that portion of the court 
processing plan that deals with court operations should be developed under the auspices of a councii of 
judges containing representatives of all courts within the community. Where the general plan for mass 
disorders includes multiple counties or municipalities, the judiciary of each county or municipality within 
the purview of that plan should be assured adequate representation on the council of judges. 
The council of judges, or its equivalent also shou~d have responsibility for reviewing, modifying if 
necessary, and approving these portions of the court processing plan that deal with defense and prosecu
tion functions. 

NAC COURTS STANDARD 15.2 
SU'BJECT MAnER OF THE COURT PLAN 

The court plan should be concerned with both judicial policy matters and court management matters. The 
council of judges should develop the judicial policy aspects of the plan. The court management aspects 
also should be developed by the council of judges, unless the community has an adequate court 
management operation to which such planning may be delegated. 

1. Jucicial Policy Matters. Generally, the following policies should be developed and enunciated. Pro
vision should be made for their institutionalization by the judicial planning body in its mass disorder 
plan: 

a. The court plan, to the extent possible, should be made public and disseminated widely to assure 
the community and individual arrestees that their security and rights are being protected. Por
tions of the plan that contain sensitive information should not be made public. 

b. Provision should be made for pretrial release procedures normally available to remain available 
during a disorder. 

c. The adversary process should function as in normal times r1d to this end the defense and prose
cution functions should be performed adequately. 

d. Persons coming before the bench should be informed of all their righ'os as in normal times. 
e. Arrested persons should be assured speedy presentation beforB a judIcial officer and a speedy 

trial. 
f. Sentencing growing out of a mass disorder should be deferred until the conclusion of the dis

order, with the exception of sentencing to time served in pretrial detention or a minimal and a'.'fordable fine. 
2. Management Considerations. Generally, the following management considerations should be con
tained in the court component of the mass disorder plan: 

a. To insure prompt execution of the plan in the event of a mass disorder, responsibility for its acti
vation should be vested in an Single member of the council of judges. An alternate also should be 
designated, and he should have activation responsibility in the event that the first member is un
available. Deactivation should take place under the direction of the same council member. 

b. The plan should be designed to be activated in phases scaled to the precise dewee required by 
the disorder at hand. In order to activate to that precise degree, a basic processmg module for
mula for both initial appearance and trial should be developed and used. 

c. The normal business of the courts should proceed during a disorder IJnlebs the disorder is of 
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such a magnitude th~t sufficient personnel and facilities are unavailable. In that event, norma: 
business should be postponed and rescheduled for the earliest possible time. 

d. Plans should be made for the identification, recruitment, and assignment of sufficient judicial 
personnel frum all courts within the municipality and, when necessary, from neiqhborinq muni
cipalities or even neighboriny States. The requisite intrajurisdictional and interjurisdictional 
compacts should be entered into, and where necessary, legislation or constitutional amendment 
should be enacted in conjunction with the planning process. 

e. Plans should be made for the identification, recruitment, and assignment of sufficient court ad
. linistrative and clerical personnel for all purposes, drawing such personnel, if necessary from 
"unjudicial governmental departments within the municipality or from the entire metropolitan 
area. Such auxiliary personnel should be identified and reeplited as part of the planning process 
for potential callup in the event they are needed. The list of such personnel should be updated 
periodically. 

f. Court papers should be designed to conform as nearly as possible to the paper forms employed 
by the police and the pros3cution. Sufficient quantities of such forms should be produced in ad
vance so that they will be available in the event of a mass disorder. 

g. Attention should be given to the problem of paper flow and mechanical and electronic data flow, 
to the end that papers and mechanically and electronically retrieved information move smoothly 
from the police to prosecutors and defense counsel and to the court. 

h. Arrangements should be made to identify and secure facilities within the municipality or metro
politan area suitable for potential use as court, prosecutorial, and defense facilities. Such facili
ties Sllould be used in the event that the usual facilities become insufficient. Other govern
mental buildings suitable for such use should be considered f1rst, and, if this is inadequate, ar
rangements should be made for the use of 'Jther facilities. 

I. Arrangements should be made for sufficient clerical supplies and equipment to be available for 
use in processing arrestees during a mass disorder. Material should include sufficient busi
ness machinery, office equipment, computers, and the like. 

j. Provision should be made to maintain adequate security in the regular courthouses and in any 
other facilities that may be utilized for court purposes. Alternate facilities should be available in 
the event the regular courthouse is in the disorder zone and security would be difficult or impos
sible to maintain. 

k. Techniques should be developed to pinpoint the location of detained persons during a'disorder 
and to insure that they can be brought before the court on demand and that their attorneys can 
establish physical contact when required. 

At least yearly a simulated implementation of the plan should be attem~ted, so that deficiencies in it can 
be identified and corrected. 

NAC COURTS STANDARD 15.3 
PROSECUTION SERVICES 

The prosecutorial plan should be developed initially by the prosecutor's office. If the general plan 
encompasses several prosecutors' offices, a board of prosecutor::: should be established and given 
responsibility for proposing a prosecutorial plan. All prosecutors' offices within the area should be 
represented on this board. 

1. Policy Considerations. The following policy considerations should be included in the plan: 
a. Screening--The case of each individual arrestee resulting from a mass disorder should be 

examined within the shortest possible time following arrest. Immediate release wherever appro
priate should be ordered. Specific guidelines should be included for determining those situations 
in which immediate release will be appropriate. 
Such release is appropriate if a station house summons will suffice or if for any reason the case 
should not proceed to trial. In order to facilitate this screening, simplified procedures should 
be developed so that the chain of evidence from arrest to screening is clearly recorded and avail
able. The prosecutor, in conjunction with the planning proce~s, should develop discretionary 
guidelines to insure that the criteria for screening cases is met. 

b. Charging--Arrestees who are not screened out immediately should be charged by the prosecutor 
within the shortest possible time. Similar criteria that exist in normal times should be employed 
during mass disorder. Care should be taken to avoid ov€charging. Guidelines for charging in a 
mass disorder context should be developed as part of the planning process. In jurisdictions in 
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which adequate legislation defining unlawful conduct peculiar to mass disorders does not exist, 
new laws should be enacted to fit such behavior. 

2. Management Considerations. The following management considerations should be included in the 
prosecutorial plan: . 

a. Advance arrangements should be made for recruitment of sufficient prosecutors in the event of a 
mass disorder, drawing when necessary upon other prosecutorial offices in neighboring munici
palities or States, and, if necessary, from the private bar. The reqlUisite interjurisdictional com
pacts to effectuate the employment of extrajurisdictional prosecutorial personnel should be 
entered into in conjunction with the planning process. Provision should be made for periodically 
updating the recruitment list. 

b. Plans should be made for identification, recruitment, and assignment of sufficient administra~ 
tive, clerical, and investigatory personnel to provide backup services for the prosecutorial staff. 
Such personnel should, if necessary, be drawn from nonjudicial governmental departments 
within the area. Provision should be made for periodically updating the recruitment list. 

c. Arrangements should be made for sufficient space, clerical material, and equipment to be avail
able for use in processing the anticipated caseload in the event of a mass disorder. This includes 
sufficient business machinery, office equipment, telephones, duplicating equipment, and com
puter facilities. 

NAC COUnTS 15.4 
DEFENSE SERVICES 

The plan for providing defense services during a mass disorder should generally be developed initially 
under the auspices of the local public defender. If the general plan encompasst::S several public defender 
offices, a board of public defenders should be established and given responsibility for proposing a 
defense plan. All public defender offices within the area should be represented on this board. 
In the event that the community's primary system for defense of the indigent is assigned counsel, the 
organized bar within the community should develop the plan for providing defense services during mass 
disorder. 

1. Policy Considerations. The following policy considerations should be included in the plan: 
a. Any person arrested during a mass disorder or charged with any offense as a result of such a d:::,

order should have a right to be represented by a publicly provided attorney if the arrestee meets 
the criteria for the appointment of counsel normally applied or if, because of the nature of the 
mass disorder situation, he is unable to obtain other representation. 

b. Arrested persons should be informed of their rights, including their right to representation at the 
earliest possible time after &rrest. Counsei should be available to the arrestee as soon after arrest 
as is required t. protect the arrestee's rights, including the right not to be unnecessarily detained 
prior to charging. 

c. Each attorney should represent only one arrestee at a time before a judicial officer or judge unless 
the case is of such a nature that it is not in the best interests of the defendants to be so repre
sented. 

2. Management Considerations. The following management considerations should be included in the 
defense plan: 

a. Provision should be made for the identification, recruitment, and assignment of sufficient 
defense counsel, utilizing the public defender staff and assigned cousel lists where available. If 
this will not provide sufficient personnel, private attorneys from within the jurisdiction who have 
indicated a willingness to represent defendants during a mass disorder ~hould be included. 
Members of the bar of other States should be permitted to serve as counsel during a mass dis
order if necessary; provision should be made for admission on motion. Provision should be made 
for periodically updating the recruitment list. 

b. Law students should be employed in the defense function in conformity with rules for utilizing 
law students during normal times. 

c. Special training programs should be conducted for attorneys on the list of those who will provide 
defense services during a mass disorder. 

d. Plans should be made for the identification, recruitment, and assignment of sufficient adminis-
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trative, investigatory, and clerical personnel to serve, if needed, as backup to defense ~o~nsel. 
Such personnel should be drawn from governmental or nongovernment~1 d~partments .wlthm the 
municipality or the metropolitan area. Provision should be made for periodIcally updating the re-
cruitment list. . . 

e. Arrangements should be made for sufficient ~!Jac8, clerical material, and e.qulpment t.o ~e avaIl-
able for use in processing the anticipated cr.tseload in the event of a .ma~s dlsor?er. ThIs Includes· 
sufficient business machinery, office equipment, telephones, duplicating equipment, and com
puter facilities. 

ICJS 
NAC Standards 15.1 through 15.4 deal with cou,t processing of individuals during a mass 
disorder. The Commission believes that it is unrealistic to expect courts to function in 
their regular manner during such an occurr6nce. The Commission further recognizes that 
courts must make changes in the processing of individuals to accommodate the unusual 
situation. Tt'8 objective of these Standards is to maximize the I!k91ihood that these 
changes will not result in dilution of the quality of justice dispensed. The Standards deal 
only with the court process - the proc'3ss beginning after arrest and continuing through 
acquittal or sentence. The process should be considered as only one component of an 
overall plan for the administration of justice during a mass disorder. Such a plan must in
volve all agencies of the criminal justice process. It must be coordinated, comprehensive 
in scope, developed in advance of the disorder, and capable of implementation should 
the disorder occur. The goal of the adjudicatory phase of such a plan must be to protect 
individual liberties of arrested persons as well as the security of the community involved 
in a mass disorder. 
The court component of the Iowa criminal justice system does not have such a plan. Also, 
the Code contains no provisions designed to modify court processing during "a mass dis
order. 

Analysis 
ICJS practice is inconsistent with NAC Standard 
ICJS principle is inconsistent with NAC 
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