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AN EVALUATION AND RECOMMENDATIONS FOR 
IMPROVING THE PRETRIAL EFFECTIVENESS 
OF THE SPECIAL PROSECUTIONS DIVISION 
OF THE OFFICE IOF THE ATTORNEY GENER1\L 

OF NEW HEXICO 

To The Honorable Toney Anaya, 
Attorney General of New Mexico: 

I. 

INTRODUCTION 

October, 1977 

The prosecution of public officials for corruption 

represents one of the most challenging and frustrating efforts 

any prosecutor can undertake. Some of the reasons for these 

difficulties are readily apparent. The uncovering of such 

crimes is usually beyond the expertise of the police. The 

deve1"pment of evidence requires extraordinary amounts of 

time of lawyers, and other e~perts. But, while these reasons 

contribute to the difficulty of handling such cases, they are 

nevertheless not the most significant reasons. The real dif-

ficulty arises rather from one of the central realities of 

the American political system; namely, that a conscientious 

prosecutor 'stands to lose more than he gains by undertaking 

such cases. 
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There are two major re,tsons for this situation: 

1. Other political office holders and political 

figures are frequently not supportive of efforts to uncover 

and prosecute political corruption cases. 

2. The attitude of the public is frequently 

ambivalent toward such cases and is subject to a degree of 

manipulation. 

Because the effects of these factors are only 

poorly understood, the subject is worthy of some further 

detail at the outset of this report. 

It may seem incongruous to some that a prosecutor 

would be faced with the problem of lack of support in ferret­

ing out corruption from other political figures. This lack 

of support is not nec~ssarily motivated by feelings of guilt 

by other political figures. Rather, it is the fear that any 

public scandal will upset the political balance in a community 

or in a state. The record is well-documented that public 

reaction to accu~ations of scandal and corruption is to oust 

incumbent politicians in favor of the "outs." And, the "outs" 

take little solace from the presence of a vigorous prosecutor 

because they are just as susceptible to scandal as their 

opponents. 

Neither can the public be relied upon for consistent 

support of the efforts of a prosecutor of public corruption. 
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While opinion polls regularly show that a substantial percent­

age of the populace is concerned about such misbehavior in 

office, nevertheless, there is a substantial amount of cyni­

cism toward such prosecutions. Some·of this cynicism is an 

understandable consequence of the Watergate reyelati·ons. 

The public is painfully aware of the existence of "enemies 

lists" of persons to be harrassed by prosecutions. Such 

_ knowledge makes the prosecution of any political official 

open to the accusation of harrassment. And, nearly 'every 

major political figure prosecuted since Watergate has been 

quick to claim just such political persecution. 

The result'has been to confuse and divide atti­

tudes toward corruption prosecutions. The more adept the 

accused politician has been at a·t.tacking the motives of the 

prosecutor, the more divided and confused has been the public 

attitude toward such prosecutions. 

Despite these disturbing factors, the Attorney 

General of New Mexico undertook to establish in 1975 what 

is now known as the Special Prosecutions Division.~' One of 

ti1e major functions of this unit was to undertake the in­

vestigation and prosecution of cases of political corruption. 

The office was funded through grants from the Law Enforcement 

Assistance Administration • 

. In early 1977, the Attorney General determined 

that a review should be made of steps that could be taken to 
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enhance the effectiveness of this unit. The author of this 

report was retained as a consultant pursuant to Law Enfor.ce­

ment Assistance Administration funding, and under a consultant 

services agreement with the Department of Justice of the 

state of New Mexico, Contract No. 65-11. 

After preliminary consultations, it was determined 

that the consultant would give specific attention to evaluat-

ing the effectiveness of the techniques used by the SPD in 

the following areas: 

a. Selecting cases for prosecution; 

b. Evaluating cases for prosecution; 

c. Jury selection in political corruption 
cases. 

The report represents the conclusions of the 

consultant based upon his work over the period of May through 

September, 1977. 

The consultant \'lill remain available to the 

Attorney General's office after the submission of this re-

port for whatever further assistance that may be desired in 

implementing recommendations. 

Bernard L. Serral 
Associate Proi;ssor of Law 
Golden Ga'ce Un .. versi ty 

School of Law 
San Francisco, California 
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II. 

THE NEED FOR INCREASED STAFF FOR 
THE SPECIAL PROSECUTIONS DIVISION 

The professional staff of the SPD at the present 

time consists of three attorneys. One of ~qe attorneys is 

the chief of the office. He handles all complaints that 

come in by telephone and most of those that come by nlail. 

In addition, he has administrative duties in connection with 

the operation of this office. A second attorney is assigned 

to the office, but he continues to be involved in a long-

running investigation not directly connected with the present 

work of the SPD. The third attorney is currently involved in 

a major corruption prosecution and in conducting several on-

going investigations. 

The very small size of the professional staff of 

the SPD places a heavy burden on the individual attorneys. 

The scope of the responsibilities given to their office is 

far greater than can be effectively handled by three lawyers. 

It is impossible for them to· plan a program of systematic 

investigations. It takes all of their efforts to handle 

~ases that are simply referred to them by other responsible 

sources. 

There are a number of potential remedies for this 

problem, and they are discussed hereafter. 
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Recommendations 

1. Every effort must be made to expand the present 

professional staff of the SPD by the addition of new fu11-

time attorneys. 

2. An early decision should be made whether to 

continue the long-run investigation which is not directly 

connected with the SPD and which continues to involve one 

of the SPD attorneys. The services of this attorney may be 

potentially more productive if he is able to devote himself 

exclusively to SPD assignments. 

3. The professional personnel of the SPD could 

be substantially expanded through the use of law students as 

aides. Programs should be established that would bring in 

law students to work 'ivi th the Attorney General. These 

students would no·t be paid ::'.mt would reoeive credits in 

school and would obtain valuable legal experience. Two 

types of programs are now in use in other jurisdiction1:~ 

which should be explored 'ivi th the law schools in New ME~xico. 

a. Externships: A law student spends the 

entire semester working full-time for an attorney general's 

office. The student receives the same number of academic 

credits as he would if he were enrolled in conventional 

classes. 

b. Clinics: A la\v student enrolled in a 

- 6 -



clinical course could work 12 hours per week in the AG's 

office and receive credit for this work as part of a clinical 

course program. The studen"c is also enrolled in other aca­

demic courses I and thl= clinic course is only one part of 

the student's curriculum in a given s~inester. 

The law students '\'lOrking under an externship or 

clinic assignment could perform a number of functions that 

would relieve some of the burden on staff attorneys. They 

could perform legal research, prepare drafts of briefs, 

interview witnesses and assist at court hearings. 
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III~ 

INTERNAL PROCEDURES OF THE 
ATTORNEY GENERAL'S OFFICE 

FOF ?ROCESSING COMPLAINTS ABOUT CORRUPTION 

Under present procedures, the Chief of the SPD 

receives all incoming information concerning corruption 

allegations. Such complaints are referred to him by the 

Attorney General, other staff attorneys, and from members of 

the public. This approach of centralizing the complaints is 

a useful one. However, one aspect of the procedure needs 

immediate improvement. 

When telephone complaints are received by th~ 

Attorney General's office, they are routed directly to the 

chief of the office. The result is that he receives an in-

ordinate number of interruptions in his work during the 

course of the day 'to deal with such telephone calls. The 

reason for this procedure is a laudable one; namely, to 

have a responsible official talk directly with a citizen who 

has a complaint. However, -t;:he rationale does not always re­

sult in specific immediate responses to the public because 

frequently it is necessary for an investigation to be 

undertaken to determine all the pertinent facts. Thus, the 

chief of the SPD is required to spend considerable time 

answering telephone complaints, which inevitably require 

follow up. This preliminary information could just as well 

be taken by a person other than the chief of the office. 
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Recommendation 

1. A member of the clerical staff of the Attorney 

General's office should be trained to function as a "Complaint 

Specialist." All routine telephone calls relating to allega ..... 

tions of corruption should be referred to this person first. 

2. A form should be develop~d to ensure that all 

pertinent information is obtained by the Complaint Specialist. 

These forms should be referred -to the chief of the SPD 1 "''lho 

can give the Com:;::>laint Specialist further directions for 

follm'l-up of the complaint, or may undertake to handle the 

matter himself. 

All complaints should be arlswered either by the 

Complaint Specialist telephoning the citizen to explain the 

outcome of the review of the complaint, or by a letter from 

the chief of the SPD. 

3. In another section of this report, a recom­

mendation has been made for the greater use of law students 

in the work of the Attorney Gen~ral's office as part of 

externships or clinical training. Such students could! 

ideally perform the function of complaint Specialist, and 

there would be no cost to the state government. A number 

of law schools in California provide students to handle 

complaints in consumer fraud units of prosecutors' offices, 

and this program has proven mutually beneficial to the 

students and the prosecutors. 
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IV. 

TYPES OF CASES !ffiNDLED 
BY 'lIHE SPD 

The present prO'cedures O'f the AttO'rney General's 

office require that all infO'rmation, concerning possible 

miscO'nduct in O'ffice by public O'fficials, be rO'uted to the 

chief of the office of Speciul ProsecutiO'ns. 

Such infO'rmation is Ifjbtained frO'm varied sources 

including letters and telephO'ne calls from members of the 

publici information develO'ped by news media, and informatiO'n 

referred by O'"cher governmental agencies. 

Types O'f Cases 

During the cO'urse O'f the past 20 months, the SPD 

has received widely varying cO'mplaints O'r repO'rts concerning 

pO'ten"l:ially improper cO'nduct by public officials. While the 

facts O'f each cO'mplaint are unique, the overall conduct 

reflected in these repor'cs tends to' fall intO' three broad 

ca.tegories. These categO'ries can be identified as follows: 

1. Violations of law resulting frO'm ignorance of 

legal requirements or O'bligations. 

2. ViO'latiO'ns O'f law under circumstances where 

there is no significant actual detriment to' the community by 

reasO'n O'f the conduct. 

3. ViO'lations of the law for persO'nal gain .or power. 
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Each of these categories is examined in further 

detail in the following subsections. 

Violations of law resulting from, ignorance of legal 

requirements or obligations. 

This category has produced by far the largest 

number of complaints concerning public officials. In this 

category are frequent complaints concerning violation!:; of 

purchasing procedures and travel reimbursement procedures~ 

Cases in this category do not usually involve SUbstantial 

su..rns of money. However I inadequate financial controls have 

resulted in misuse of tax moneys. 

Examination of these complaints show bV'o interesting 

patterns of explanation of how they take place. First, the 

local officials are able to show that they have "always 

handled it this way~" Second, ac'c()untants retained for 

audi ts by local governments often have allmV'ed such imp:r.oper 

transactions to continue because of their lack of qualifica­

tions to conduct municipal auditing. 

This group of cases represents the least suitable 

type for criminal prosecution. The burden of proof upon the 

prosecution in most of these cases requires that it be 

established that the improper conduct was the knowing and 

willful act of the public official. While there is a 

presumption that a public official knmV's the law applicable 
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to his duties, in practice that rule is often less than 

persuasive to juries in view of the limited training or 

education of some public officials. 

Despite the general unsuitability for prosecution, 

the fact that public officials ar~ violating the law and are 

not being prosecuted tends to have a demoralizing effect 

upon some segments of the public. Studies have shown that 

such a situation tends to foster a belief that public of-

ficials are II above the law"; that ordinary citizens \vould 

not be as readily excused for breaches of legal responsibili-

ties; and, that the failure to prosecute is proof that the 

criminal justice system is not functioning properly. 

In order to better deal with this type of case, 

the recommendations in the following section are made. 

Recommendations 

1. The Attorney General should take the initiative 

ana organize jointly with other appropriate agencies of the 

state governmen·t: special periodic training sessions for 

county and local officials, The focus of these special 

sessions should be to deal precisely with those issues which 

a review of SPD investigations ~eveals to be the source of 

widespread noncompliance or inadequate compliance.!! 

1/ While other state agencies periodically supply memoranda 
to county and local officials concerning some of these very 
same practices, it is apparent tha't: this procedure has failed 
to achieve the desired degree of compliance because the memoranda 
are either not fully understood or their legal significance ap­
preciated. 
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2. When a determination has been made by the SPD 

that there has been a violation of the law but there will 

not be a prosecution, there is ht7led for a strongly presented 

statement of such conclusions. Sucb a statement could be 

contained in a letter of "Advice and Warning" to the offend­

ing official(s). The purpose of a letter of "Advice and 

Warning" would be to make clear that if the particular of­

ficial(s) continues to ignore legal requirements, a criminal 

prosecution will be instituted and there will be no defense 

of "ignorance" available. 

Violations of law under circumstances whera there 

is no significant actual detriment to the community as a re­

suIt of the conduct. 

This is the second most numerous category of 

complaints against ptililic officials, and is exemplified by 

the following episode: 

A complaint was made by a citizen that county 

employees and equipment had been used to repair and improve 

a road located on private property. An investigation 

determined that the county had needed to acquire a large 

quanti,ty of gravel for road repairs. The owner of the gravel 

had offered to "trade" the c;rravel to the county in exchange 

for the improvements to the road on his land. ' 

The transaction, of course, violated numerous 
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statutes pertaining to the acquisition and purchase of 

supplies by a county. However, the investigation also 

revealed that the county more than obtained "good value" 

in the gravel it acquired. 

The conduct of the county officials could have 

been the subject of a criminal prosecution. Their conduct 

tended to increase distrust in public officials because of 

the irregular manner for making purchases and the appearances 

of political favoritism. Hm'lever, an evaluation of the 

"prosecutabilityll of the case indicated very uncertain 

prospects for obtaining a conviction. 

A prosecution in such a case would have been faced 

with three serious defense contentions in a jury trial: (1) 

since the county received more than adequate compensation in 

the exchange, why should the officials be convicted of a 

technical criminal breach of duty; (2) hmv can the prosecutor 

prove beyond a reasonable doubt that there "vas criminal intent 

in the conduct of the officials; and, (3) these are "outsiders ll 

(the Attorney General's staff) who are trying to prosecute 

local people who only had good intentions. 

In view of such arguments, it is clear that the 

limited staff of the Attorney General's office should not be 

devoting its resources to such a case. However, it is equally 

clear that steps short of criminal prosecution need to be 
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taken to have local officials conduct their public business 

in a manner which encourages greater confidence in their 

behavior. The same type of recommendations made for the 

preceding section could prove very useful in obtaining 

greater compliance with the law and in minimizing public 

distrust of local government officials. 

Violation.s of the law for personal gain and/or 

power. This category is used to describe the most serious 

and most difficult type of political corruption case to 

prosecute. In this category are all those acts of misconduct 

wherein the principal motive of the public ~fficial is per­

sonal gain or profit, either in terms of money or power. 

Examples of this type of case are bribery and em­

bezzlement prosecutions. During the course of my study o~ 

the SPD, the most significant case of this type being handled 

was the prosecution of Charles Davis and Rudy Ortiz. 

The scheme through which these particular defendants 

are alleged to have unlawfully obtained and shared in large 

sums of public moneys was one '~hich was only uncovered during 

the course of the prosecution of another individual." Despit.e 

the availability of an alleged participant in the scheme, the 

investigation of the case consumed several months of work by 

the SPD and additional months of grand jury proceedings. Al­

though the initial indictments in this case were returned more 
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than six months ago, the case has still not been tried be­

cause of the persistent efforts of defense counsel. 

Following the institution of this prosecution, 

the defendan'ts brought several civil lawsuits I including one 

against the AG and his assistant. Every effort has been made 

by the defendants to divert attention from the principal 

charges against them into a series of side issues. The 

prosecution of this case has substantially occupied the time 

of one attorney of the SPD, with periodic assistance from 

other members of the AG's staff~ 

The Davis'~Ortiz case vividly illustrates the ex­

treme difficulties in prosecuting this particularly serious 

category of case. The efforts of defense counsel only serve 

to emphasize the need to assure that the SPD is adequate to 

the task of carrying such cases through to a successful 

conclusion. The recommendations set forth in this report are 

directed toward indicating techniques that can enhance the 

effectiveness of the SPD. 
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V. 

EVALUATING CASES FOR PROSECUTION 

One of the most critical problems in dealing with 

political corruption cases is the process by which the 

decision is made to proceed t.o accusation with a given case. 

The decision calls for a higher degree of sensitivity by the 

prosecutor than in most other types of criminal cases. The 

reasons for this are twofold. 

First, bringing a political corruption prosecution 

which has not been subjected to a very careful analysis by 

the prosecutor of all relevant factors presents a greater 

likelihood that such a case will be l.ost than does the 

ordinary criminal case. 

Defendants in political corruption cases tend to 

be persons with greater financial resources than ordinary 

criminal defendants. They are frequently persons of consider­

able influence in the community. And, the nature of these 

crimes frequently involves complex schemes, the proof of 

which is often very difficult. The combination of these 

factors makes political corruption cases the most difficult 

that a prosecutor can undertake. 

The loss of a political corruption case has a far 

greater impact on the public than does the loss of an ordinary 

criminal case. As has been pointed out elsewhere in this re-

. - 17 -
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port, studies indicate that there is an ambivalent public 

attitude toward corruption prosecutions. And, when such a 

case is lost, part of the public reaction is a loss of 

faith in the criminal justice system and in the very politi­

cal system itself. 

Second, the bringing of a political corruption 

prosecution also poses a special problem for the prosecutor 

because the effect of an accusation against a political of­

ficial can be greater tha.a an accusation against other 

individuals. Nearly any political corruption accusation 

will produce publicity and notoriety for the accused, while 

only a small number of usual criminal charges result in 

publicity. And, even where an accused is acquitted, it is 

difficult for such a person to return to public life because 

the stigma of the accusation is often long-lasting. 

Because of these twin consequences, it is essential 

that every prosecutor's office develop methodology for the 

systematic evaluation of this sensitive type of case. This 

is not· to suggest that such evaluation is not done now. 

There are two levels of evaluation presently used. 'One is 

the internal examination of a case within the prosecutor's 

office. Second, there is the grand jury, which reviews the 

evidence before ret.urning an indictment. 

Bach of these present devices, however, has serious 
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limitations from the standpoint of determining whether 

"this case has a significant likelihood of resulting in a 

conviction." The grand jury, for instance, usually does 

not hear the bulk of the evidence that an accused is likely 

to present at trial. A,nd, the internal examination of a 

case within the prosecutor's office is of limited value be­

cause of the following factors: 

First, such a review is made by persons who are of 

the same staff and who start with sympathy for the general 

goals of the assistant Attorney General assigned to the 

prosecution of political corruption cases. 

Second, there is a tendency for other members of 

the sta.ff to defer to the opinions of the individual prosecutor 

\vho has been handling the particular investigation. 

Third, the perspective of all the reviewers is a 

one-sided one namely that of a prosecutor. There is no 

review of the case from tile standpoint of an independent non­

prosecutorial judgment. 

In order to assure that political corruption 

prosecutions are only brought in instances 'where there has 

been the type of evaluation that takes due regard for the 

public attitude and for the rights of the accused, the £01101f1-

ing recommendations are made: 

Recommendations 

1. When an investigation has reached the stage 
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where a decision must be made whether charges should actually 

be filed, it should be subjected to internal evaluation in 

the Attorney General's office as is the present procedure. 

Specific, written criteria should be established. 

by the AG's office for its own internal guidance in evaluating 

such cases. 

2. If the review described in "1" above results 

in a conclusion that a prosecution is warranted, the case 

is one which should be subjected to a critiquing by an 

attorney not involved in the SPD. Such an attorney could 

be a member of the staff of anoth';;r division of the Attorney 

General's office. His role in such a critiquing would b~ to 

examine the evidence that has been assembled as if he were 

a defense la\,lyer planning to defend an accused in the case. 

His function \';ould be to point to any potential \'leaknesses 

in the proofs and to suggest what approaches might be taken 

by the defense. Based upon this type of critique, it might 

be determined that further investigation is needed in "I::.he 

case. And, such a procedure would also be an aid to the 

SPD in preparation for the actual trial of the case. 

,"s part of the evaluation of the SPD, I have 

demonstrated to your staff how such a technique would 

actually work. I have prepared sample flow charts and 

evidentiary evaluations and these have been left with you\r 
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staff as examples. These materials can serve as models for 

futur,e case evaluations in appropriate cases. 
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VI. 

PROBLEHS OF JURY SELECr:r:10!>-T IN 
POLITICAL CORRUPTI>~;'·,~~:3·.::' " 

In my discussion with the st£lLf of the SPD, it 

became apparent that one of the most critical issues to be 

faced in the pretrial preparation of political corruption 

cases is preparation for jury selection. There are special 

problems in jury selection in this type of case for the 

reasons that have been generally discussed earlier in this 

report. These special problems require the use of a more 

sophisticated approach to jury selection than has been 

previously used by prosecutors. Defense lawyers in criminal 

cases have recognized this and are ahead of the prosecution 

in the use of scientific jury selection methods. Such 

scientific method.s have been used by defense lawyers for 

more than seven years. And, there are no persuasive reasons 

why such techniques should not be used in the types of cases 

handled by the SPD. 

Scientific jury selection techniques have many 

advantages over the usual methods applied to this problemo 

The scientific method does not invade the privacy of anyone. 

No intentional effort is made to contact persons who may 

actually be called for duty in a specific case. Rather, 

scientific jury selection seeks to measure the attitudes of 

- 22 -



the community and then to correlate such attitudes with 

demographic data to make jury-selection decisions. 

In order to demonstrate how such techniques work, 

and in order to enable the SPD to utilize this technique in 

appropriate cases in the future, a pending case being 

handled by the SPD was chosen for a demonstration project. 

The case chosen was the prosecution of Charles Davis and 

Rudy Ortiz. It was a uniquely appropriate case for the use 

of scientific jury selection techniques because it is one 

of the most difficult types to successfully prosecute. 

One of the keys to scientific jury selection is 

the determination of community attitudes relating to the 

particular type of case to be tried. This is done through 

the use of an attitudinal survey of the c0mmunity. It is 

genuinely unfortunate that because of reckless and uninformed 

accusations, it has been alleged that the survey conducted 

was a "political survey" for the benefit of the Attorney 

General. This is total and complete nonsense. It is 

totally false. 

What is particularly sad is that such an accusa­

tion has been given any credence at all. The accusation 

has been made by persons who had no personal 'knowledge of 

the survey \vhatsoever. 

I have attached to this report a summary of the 
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questions used in the survey. And,! have reproduced 

verbatim a single question (number 3), which is the only 

conceivable question which may have allowed seme persens 

to allege that the survey was for pelitical purposes. It 

is a questien that is regularly used in scientific jury 

selection work \'lhen the lawyers involved are likely to' be 

well-known to the cemmunity. 

I want to peint eut that the names that were used 

in questien number 3 were chosen by myself and my celleagues. 

They were never shO'~vn to the Attorney General ner to' any 

member of his staff before the atti'cudinal survey was made. 

The question ~.,as used not for political significance but in 

order to determine whether the public held st:t:ong personal 

feelings for or against the prosecution or the defense lawyers, 

whose names \'lere also used in this question. 

I have attached hereto a summary of the survey 

questionnaire that was used. However, I must request of you 

in the strongest possible terms not to' release the actual 

survey questionnaire itself. The reason for this is very 

simple. I do not wish to allow other persons to take for 

free the questiennaire which is the 'ltlerk product of my 

colleagues and myself and which has been develeped by us 

over a number of years. It is just as unfair to' release 

the questiennaire as it is to' ask the Ceca-Cela Cempany to 
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disclose to the State of New Mexico the formula for its 

drink just because the State purchases cola for its institu­

tions. The work that J. have done for the stat1.3 of New 

Mexico under my present contract has been to demonstrate 

new ways to do the i~portant work of the SPD. This does not 

mean that I have agreed, nor that! should be forced to give 

away the "formula" for my work. 

In the follO't·Ting sections of this report I you will 

find supplementary materials relating to the use of scientific 

jury selection by the SPD. I am also submit· ~,,~ here.,.,i th the 

resul ts of t',he compllt.er analysis that was 

tudinal study. 
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VII. 

SUMMARY OF ATTITUDINAL SURVEY QUESTIONNAIRE 

Question 1. Requests opinion as to most significant 

problems faced by the United States today. 

2. Same as above except 'applied to New ~1exico. 

3. Attitudes toward certain prominent New Mexi­

cans. (The verbatim question is attached 

hereto. ) 

Attitude toward political corruption. 4. 

5. 

6. 

7. 

8. 

Attitude toward crimes by public officials. 

Attitude tovlard authority. 

Attitude toward political leaders in general. 

Attitude tmvard presumption of innocence in 

criminal cases. 

9. Atti,t:ude toward pefendants in criminal cases 

in general. 

10. Attitude tm-lard various types of crimes. 

11. Attitude tmV'ard insurance. 

12. Attitude toward payments made to public of­

ficials. 

13. Question concernjng rigidity of opinions. 

14. Attitude tmvard belieyability of different 

types of witnesses. 

15. Attitude toward prosection witnesses who have 

made plea bargains. 
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16. Attitude tovTard IJavis and Ortiz. 

17. Question as to whether prosecution of Davis 

and ortiz is politically motivated. 

18. Attitude toward television coverage of 

Davis and Ortiz case. 

19. Same as 18 except applied to newspapers. 

20. Ability to set aside preconceived attitudes 

toward Davis and Ortiz. 

21. Should an accused have to prove his innocence. 

22-
24. Newspapers read and· types of news. 

25. Interest in television news. 

26-
27~ Occupational data. 

28-
30. Marital data. 

31-
34. Demographic data. 

35-
36. Interest and activities. 

37. Length of residence in Ne"t.'l Mexico. 

38-
42. Additional demographic data. 

Question No. 3 

"Nm'l I'm going to read you the names of 

some prominent people. Please tell me how you. 
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feel toward each one. 

Do you feel very favorable, somewhat favor­

able, somewhat unfavorable, or very unfavorable 

toward each one?" 

Archbishop Robert Sanchez 

David Norvell 

Harrison Jack Schmidt 

Charlie Davis 

William r.1archiondo 

Toney Anaya 

Joseph Montoya 

Rudy Ortiz 

Jerry Apodaca 

Dolores Martin 
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VIII. 

SUMMARY OF TECHNIQUES OF 
SCIENTIFIC JURY SELECTION 

DEVELOPE~ FOR CASES HANDLED 
BY THE SPECIAL PROSECUTIONS DIVISION 

OF THE NEH MEXICO ATTORNEY GENERAL's OFFICE 

John TI. McConahay, Ph.D. 

Institute of Policy Sciences 
and Public Affairs 

Duke University 
Durham, North Carolina 

September 1, 1977 

The case selected for the demonstration of how the SPD could 

utilize scientific jury selection methods ,.,as that of State v. Charles 

Davis and Rudy Ortiz. The major steps in this'demonstration involved 

the following: (1) a social psychological analysis of the potential. 

issues, attitudes and personal characteristics likely to affect individual 

jurors' verdicts in the above-captioned case; (2) a mini-survey of 

attitudes in the population from which jurors would be drawn; (3) 

data analysis of the mini-survey which enabled us to gain a better 
,~ 

estimate of which of the many potential attitudes and personal character-. 
istics were most likely to affect jurors' verdicts, and (4) the creation 

of a mathematical model which would enable the trial lawyers to' reduce 

the uncertainty regarding the inclinations (or biases) of every juror 

in the spec~al venire drawn for this trial before the potential juror 

even appeared in court. Hhen the estimates from this mathemafdca1 model 

were combined ,.,ith information obtained during: voire dire, we could have an 

estimate of each potential juror's bias (for or against the prosecution) 
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with a degree of precision that would'exceed anything based only upon 

laW)1'ers' biases, hunches and intuition. Variants on this approach have 

been used in a number of criminal cases, most frequently by the defense.ll 

The Social Psychological Analysis 

It ,vas conceivable that almost any characteristics of the 

defendants, the prosecution, the case or the potential.jurors could 

have affected the jurors' verdicts. For example,slim jurors might 

identify with slim defendants or with slim prosecutors and be biased 

against those who ,,,ere overweight. Since lve had very limited time 

and very limited finances, we (Hr. Segal, Ns. Astle, Hs. Simmons and 

I) spent as much time as possible consulting with Mr. Farber about 

the case and the major issues involved in order to eliminate the 

possible but not probable factors (such as juror's weight) and to 

include.as many of the possible and probable (nontrivial) factors 

in our analyse~ as we could. The mini-survey and subsequent mathe­

matical models told what the most important. factors were, but We had 

to do a great deal of hard thinking and consulting before developing 

the survey instrument. Factors· in the instrument could be eliminated 

when ~he mathematical analysis revealed them to be irrelevant (that 

was what the survey and model building ,.Jere all about). However, 

factors that: we omitted from the mini-survey wo.:.:ld never find their 

way into the final model and that Has why the pre-survey consultation 

and social psychological analysis was so crucial. 

On the basis of this consultation and discussion with Farber 

and ~v'ith persons know'ledgeable of New Hexicq, it :was 

- 30 -



decided that the survey instrument should include at least the 

following measures: 

1) The salience of political corruption to the average 

potential juror and his or her attitudes toward 

corruption. 

2) Jurors' general la~ and order concerns and attitudes. 

3) Potential jurors' attitudes to~ard plea bargaining and 

their perceptions of the credibility of witnesses who 

have plea bargained. 

4) Attitudes toward authority' in general and to~.;ard important 

personal symbols of legal authori~y (e.g. the governor, 

the respective defense lmvyers). 

5) Race and ethnicity of the juror or respondent. 

6) Attitudes of potential jurors toward persons of other 

racial and ethnic groups. 

7) 

8) 

9) 

", 
Knoivledge of the particulars of this case. 

Attitudes toward the prosecution and defense. 

Potential jurors' preconceptions of the defendants' guilt. 

10) Reading and social interests of the potential jurors. 

11) Demographic characteristics of respondents (age, gend'er. 

employment and marital status, party registration, 

religiosity, etc.). 

The questions designed to tap these factors were put into the 

mini-survey instrument (see Appendjx A). The questions were either 

standard items used by most survey researchers or were specifically 

formulated to inCOrporate the issues n~ised by the Davis-Ortiz case. 
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In fonnulating the latter questions, I drew upon my experience 

teaching statistics and research design and my extensive experience 

in applied and scholarly survey research (see my Vita in Appendix D). 

The l-1ini-Survey 

Following my direction and under my supervision, Hs. Ruth Astle 

drew a sample of persons vlho had telephones and ~.,ho would be eligible' 

for jury duty in the Davis-Ortiz trial. The sample ~"as drmm using 

a chance technique which made everyone in Albuquerque and the sur­

rounding county equally likely to be interviewed. For the money, 

this is the bes't approach to insure that the sample is representative. 

Three aspects of this sample must be emphasized: 

1) iVe sampled persons ,,,ho were eligible to serve as jurors 

in the pending case i.e. registered voters in the venue 

of the trial. 

2) Because of cost 1 i.mitations, we had a sample of only 

200 persons \.,rhich is a much smaller sample size than is 

normally used}./ 

. 3) Though the sample size limited what we could do in the 

way of data analysis (see belmv), it was drawn by the 

best possible methods for telephone surveys given the 

current "state of the art"l! and the intervie,vs ,,,ere 

conducted according to the highest standards of rigor. 

Costs Here cut by limiting the size of. the sample, but 

not by ImJcring the ,quality of the interviews. 
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Data Analysis 

The effectiveness of the data analysis and the resulting 

mathematical model in choosing jurors rests upon two assumptions. 

First, we assumed that the ju~y pool would be close to a random sample 

of those eligible. to serve in the Davis-Ortiz case. Second, we assumed 

that those characteristics of the survey respondents wh:'e.h enabled us 

to predict (mathematically) opinions regarding the defendants' guilt 

in the mini-survey sample would also enable us to predict them in the 

jury pool. 

However, before we could test these assumptions, we had to 

code the survey responses and punch them onto computer cards and then 

program the computer to give us this information. T,'lO graduate students 

(now Ph.D. IS) in the Department of Psychology of Duke University coded 

and punched the data under my direct supervision, working ftom codes I 

developed. 

Once the data were punched, \'le had to develop a dependent 

variable, actually a series of dependent variables. That is, we had to 

construct a scale or choose an ~tem that we could use the demographic 

and other characteristics to predict to. 

A question ,'las selected that constituted our best and most 

direct estimate of whether, in the absence of all the social pressures of 

the voir dire, the respondent had a belief as to whether Ortiz and Davis 

,'lere guilty. However, given the small sample size and the social de­

sirability of giving the "presumed innocent" response even to our survey 

interviewers, we expected another quesi.:ion we had included to be less 
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than perfectly reliable.i/ Thus, we developed several other dependent 

variables to compensate for this. 

To develop theRe adJitional dependent variables, we performed 

a factor analysis \vlth varimax rotation.2.1 This is a complicated 

and very sophisticated statistical technique which uses the corre­

lations bet\oJeen all possible pairs of questions that might form a 

segment of the dependent variable to search out clusters or factors 

within the data. This technique enabled us to reduce 30 items, each 

a potential dependent variable, to 4 scales and each scale would be 

more reliable than any single item. Before the invention of the 

computer it took statisticians as long as a year to perform one of 

these factor analyses. It did not take u~ that long, but it did 

take us a great deal of programming and computer time to ac",omplish. 

The results are shown in Printout B. On the basis of them, \oJe 

chose four dependent variables. The first \oJas question l6A by itself 

and the other three were scales of negative attitudes tmvard the 

defendants which could be combined \.,ith question l6A. For example, 

the scale labeled DEFUNFAV in the various printouts was composed of 

items 3B, 3D, 3E and 311 (see Appendix A and Printout A). The other 

t\>10 scales were labeled CO}-IPSCAL and COMP2 in the various printouts 

of the analyses. (There were other scales in the printouts of the 

analyses, but they proved worthless for our purposes.) 

In our subsequent analyses, these four dependent variables were 

treated separately. This was because, \.,,0 had no clear theoretical or 

empirical indlcation that one was superior to the other. Hence, a 

number of mathematical models \>]ere developed., 
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The Hathematical Hodels 

What might be regarded as the standard, big budget methods of 

mathematical model building for systematic or scientiEic jury selec­

tion have been described by Schulman and'his associatesE/ and by 

McConahay, Nullin' and Frederickll . He follotved this procedure where 

we could, but our small sample size forced us to make modifications 

and substitute "informed" and "intuitive trial and error" in some 
.. 

instances. For example, the standard first step after the dependent 

variable is constructed is to Tun the data through a computer program 

knmln as AID (for Automatic Interaction Detection) in order to parti-

tion the sample into attitudinally homogeneous groups of 150 to 200 

respondents. Since we only had 200 respondents to begin with, we had 

to skip that phase and try some interactions that seemed intuitively 

plausible rather than those that the computer could have searched out 

for us. 

Our goal in building the mathematical model was to develo,p an 

equation of the foUot'7ing form 

A 
Y = bo + bi Xl + b2X2 + ... + b i Xi + ... + bkXk 
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Where: 
,.. 
Y = the dependent variable 

bo = a constant 

bl = the regression coefficient of the first independent 

~ variable 

Xl ~ the first independent variable 

b2 = the regression coefficient of the second independent 

variable 

and so Eorth to 

b
k 

= the regression coefficient of the last independent 

variable 

Xk = the last independent variable. 

I have already discussed the dependent variables for this 

equation. The independent variables \voulcl be the demographic factors 

such as ethnicity, age, gender) or education or the attitudinal fac-

tors such as authoritarianism or ethnic attitudes. 

The various b' s that W'p" would have used to weight the demographic 

factors in our decision would have been the best linear unbiased 

estimators of the true values of the regression coefficients. I obtained 

these estimates by using a technique knmvn as ordinary least squares 

multiple regression analysis.~/ In this instance I used the variant 

kno~m as stept.,ise, best predictor criterion multiple regression . ..2l 

As \-1as indicated above, though the procedures I used were 

stundard and straight fon-lard in the era of high speed computers, 

the small sample size forced me to use a great deal oE trial and 

error guided by my intuition and my experience in a great deal of 

previolls scholarly and applied work. All computer runs are included 
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with this report, but for the convenience of the reader, only the ones 

that are most important for understanding the fina,l U'Jde1 are lettered. 

A Final Word 

The mathematical models give us information about what juror 

characteristics to consider during the voir dir.e and they also give 

us some information about what characteristics to ignore or disregard 

(political party identification, for example). However, the budget 

constraints on our sample size limit the value of these models unless 

they are combined with intelligent use Qf the voir dire. 10/ All 

parties knew this when we began the project, but I want to issue a 

warning against trying to use them by themselves. There is a strong 

temptation, once you have a mathematical model developed, to think 

that observations made during voir dire are not significant. 
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FOOTNOTES 

1) Host of these arc revie~.,ed in D. Kairys, J. Schulman and S. Harring 

CEde.) The Jury System: New Methods of Reducing Prejudice, 1975. 

See also Yeisel and Diamond, The Jury Selection in the Mitchell­

Stans Conspiracx Trial 25 American Bar Foundation Research Journal, 

151, (1976) and McConahay, Mullin and Frederick, The Uses of Social 

Sr:.ience in Trials ~.,ith Political and Racial Overtones, 41 Law and 

9ontemporary Problems, 1977 (In press--copy attached at Appendix B). 

2) For Joan Little's survey we intervie~.,ed almost 1,000 persons, but 

we spent almost $35,000 to do it. See NcConahay, at al., id. and 

in Appendix B. 

3) Schulman, Knirys, Harring and Christie, .Svstematic Jury Selection 

in Kairys et al., ~upra, note 1. The relev~nt portion is attached 

as Appendix C. Also see McConahay, et al., Appendix B. 

4) All scales or items in a survey have some error in them. The 

respondent may not understand the question and say "yes" when he 

or she means "no" or the respondet;t might lie or there might be 

something about the way the question was asked that distorted the 

response. To the extent that an item or scale is error free, it 

is called reliable, a perfectly reliable question would not have any 

error in the response for any respondent. There is never a perfectly 

reliable item or scale, but to the extent that it is carefully worded 

and administered an item's reliability can be increased. The other 

way to increase reliability is to combine several it~ms into a scale. 
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In genera1~ scales are more reliable than individual items, but that 

can only be determined by a scaling technique such as factor analysis. 

See Scott, Attitude Measurement in C. Lindzey and E. Aronson CEds.) 

2 The Handbook of Socia1.!sychology (2nd ed.) at 204. 

5) R. Harris, A Primer of Multivariate Statistics,. ·(1975) and also see 

N. Nie, C. Hull, J. Jenkins, K. Steinbrenner and D. Bent. Statistical 

Package for the Social Sciences 2 ed., 1975. 
====~================~-~.==== 

6) See Schulman, etal., Appendix C. 

7) McConahay, et al., Appendix B. 

8) Harris, supra, note 5; N. Draper and H. Smith, Applie.d Regrcssio~ 

Analysis (1966) and F. Kerlingcr and E. Pedhazur, Multiple Regression 

in Behavioral Research (1973). 

9) Draper and Smith, supra, note 8. 

10) HcConahay, et a1., Appendix B. See also the. Authoritarianism rating 

sheet \'7hich is Appendix E attached. 
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