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I'OREWORD
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Acknowledgment is extended to the members of the task forces
for Police, Courts, Adult Corrections, Juvenile Justice, and
Criminal Justice Information Systems who assisted in the develop-
ment of the standards and goals for Hawaii's criminal justice
systen. IMany hours were spent in reviewing model standards as
developed by various national organizations and in accepting,
rejecting or modifying those standards to f£it the current criminal
justice practices, and to addrrss the needs and problems in the
Scate of Hawaii.

The result is a comprehensive range of interrelated standards
to combat crime and to improve on criminal justice efficacy and
efficiency. These standards should aid greatly in guiding, shaping
and influencing Hawaili's formal criminal justice system for many
years to come,

However, as important as the standards are, it must be remem-
bered that the standards and goals developmental process is a
dynamic, on-going one. "These reports from the 5 areas really mark
only the beginning of a detailed, long-term proceeding.

/

[ Judge Herman Lum
Chairman, Supervisory Board
State Law Enforcement & Juvenile
Delinquency Planning Agency

May, 1977
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CHAPTER 1
SCREENING

Standard 1l.1l:

Criteria for Screening

The need to halt formal or informal action concerning some
individuals who become involved in the criminal justice system
should be openly recognizad. This need may arise in a particular
gase because there is insufficient evidence to justify further
proceedings or beéause-—despite the availability of adequate
evidence~-~-further proceedings would not adequately further the
interests of the criminal justice system.

An accused should be screened out of the criminal justice
system if there is not a reasonably likelihood that the evidence
admissible against him would be sufficient to obtain a conviction
and sustain it on appeal. 1In sc¢reening on this basis, the prose-
cutor should consider the value of a conviction in reducing future
offenses, as well as the probability of conviction and affirmance
of that conviction on appeal.

An accused should also be screened out of the criminal justice
system when the benefits to be derived from prosecution or diver-
sion would be outweighed by the costs of such action. Among the
factors to be considered in making this determination are the
following:

1. Any doubt as to the accused's guilt;

2. The impact of further proceedings upon the accused and
thase close to him, especially the likelihood and seriousness of

financial hardship or family life disruption;




3. The value of further proceedings in preventing future of-
fenses by other persons, considering the extent to which subjecting
the accused o further proceedings could be expected to have an
impact upon others who might commit such offenses, as well as the
seriousness of those offenses;

4. The value of further proceedings in preventing future
offenses by the offender, in light of the offender's commitment to
criminal activity as a way of life; the seriousness of his past
criminal activity, which he might reasonably be expected to continue;
the possibility that further proceedings might have a tendency to
create or reinforce commitment on the part of the accused to
criminal activity as a way of life; and the likelihood that programs
available as diversion or sentencing alternatives may reduce the
likelihood of future criminal activity;

5. The value of further proceedings in fostering the community's
sense of security and confidence in the criminal justice system;

6. The direct cost of prosecution, in terms »f prosecutorial
time, court time, and similar factors;

7. Any improper motives of the complainant;

8. Prolonged nonenforcement of the statute on which the charge
is based;

9. The likelihood of prosecution and conviction of the offender
by another jurisdiction; and

10. Any assistance rendered by the accused in apprehension
‘'or conviction of other offenders, in the prevention of offenses by
others, in the reduction of the impact of offenses committed by

himself or others upon the victims, and any other socially beneficial
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activity engaged in by the accused that might be encouraged in

others by not prosecuting the offender.

Commentary:

By use of the term "screening", we mean "the discretionary
decision to stop, prior to trial or plea, all formal proceedings
against a person who has become involved in the criminal justice
system." [This is the definition employed by the NAC, in Courts,
p. 17. Thie is to be distinguished from diversion which, although
involving a cessation of formal eriminal proceedings, includes a
coercive condition that the individual engage in certain activity
in return,

There are two fundamental reasons for screening. The most
obvicus case for sereening is the defendant against whom the
evidence 18 itnsufficient to sustain a convietion. The other
results from an analysis of the costs of obtaining a conviction
measured against the benefits of sueh a convietion. The task
force followed the NAC recommendation and adopted the cost-benefit
analysts approach, with the focus of the analysis on the goals of
the criminal justice system: reducing criminal activity and
treating defendants fairly., Thus the factors to be considered
relate to the impact prosecution would have on the defendant and
on society.

The first factor to be considered in sereening is the lack of
evidence to sustain a convietion. NAC Standard 1.1 and ABA Prosecution
Standard 3.9 both stress the importance of this criterion. Sereening

done because of insuffieient evidence should also be based upon




the value of a convietion in reducing future offenses and the

probability of conviction and affirmance on appeal. ABA Progecution

Standard 3.9 indicates thal these two factors should be considered

also when the decision to charge is being made.

The remaining criteria are intended to facilitate a ccst-benefit

analysis. The standard states that, "an accused should be screened

out of the criminal justice system when the benefits to be derived

from prosecution or diversion would be outweighed by the costs of
such action." The criteria resemble those suggested in ABA
Prosecution Standard 3.9(2). ABA Prosecution Standard 3.9(%i%) and
3.9(121) also speak of the extent of harm caused by the offense
and the disparity of potential punishment in relation to the
particular offense.

0f the four prosecutors' offices in Hawaiti, the one that has
the most specialized screening function is the Honmolulu office
where the Intake Division has been performing a screening function
gince January, 1875. Screening decisions are based primarily on
sufficiency of the evidence to obtain convietions and sustain them
on appeal. Other factors considered by the Honolulu office include
doubt as to the accused’s guilt, the likelihood of prosecution and
conviction in another jurisdiction, doubt as to the motives of the
complainant, and the assistance of the accused in the apprehension
or conviction of other offenders. In rare cases, usually arising
out of a family situation, the screening division will consider the
impact of further procaedings upon the accused and those close to
the accused.

The Neighbor Island prosecutors' offices also identified the

suffieiency of evidence as the major factor upon which a decision
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to charge or screen is made. Hawaii practice is thus generally in
accord with Standard 1.1, except that the practice sometimes ignores

the cost-benefit analysis criteria listed in paragraphs 1 through 10.

Standard 1.2:

Procedure for Screening

Police, in consultation with the prosecutor, should develop
guidelines for the taking of persons into custody. Those guide-
lines should embody the factors set out in Standard 1l.l. After a
person has been taken into custody, the decision to proceed with
formal progecution should rest with the prosecutor.

No complaint should be filed or arrest warrant issued without
the formal approval of the prosecutor. Where feasible, the

decision whether to screen a case should be made before such

approval is granted. Once a decision has been made to pursue
formal proceedings, further consideration should be given to
screening an accused as further information concerning the accused
- and the case becomes available. Final responsibility for making

a screening decision should be placed specifically upon an
experienced member of the prosecutor's staff.

The prosecutor's office should formulate written éuidelines
to be applied in screening that embody those factors set out in
Standard 1.1l. Where possible, such guidelines, as well as the
guidelines promulgated by the police, should be more detailed.
The guidelines should identify as specifically as possiblévthose
factors that will be considered in identifying cases in which the
accused will not be taken into custody or in which formal pro-

céedings will not be pursued. They should reflect local conditions
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and attitudes, and should be readily available to the public as
well as to those charged with offenses, and to their lawyers.
They should be subjected to periodic reevaluation by the police
and by the prosecutor.

When a defendant is screened after being taken into custody,
a’written statement of the prosecutor's reasons should be prepared
and kept on file in the prosecutor's office. Screening practices
in a prosecutor's office should be reviewed periodically by the
prosecutor himself to assure that the written guidelines are being
followed. |

The decision to continue formal proceedings should be a discre-
tionary one. on the part of the prosecutor and should not be mubject
to judicial review, except to the extent that pretrial procedures
provide for judicial determination of the sufficiency of evidence
to subject a defendant to trial. Alleged failure of the prosecutor
to adhere to stated guidelines or general principles of screening
should not be the basis for attack upon a criminal charge orx
conviction.

If the prosecutor screens a defendant, the private complainant
should have recourse to the grand jury or to the court. If the
court determines that the decision not to prosecute constituted
an abuse of discretion, it may order the prosecutor to pursue

formal proceedings or may appoint a special prosecutor.

Commentary:

Standard 1.2 resembles NAC Standard 1.2, which is designed to
inerease the visibility of the discretionary decision to charge or
to sereen, and to heighten the accountability of the discretionary

deetgion-maker without sacrificing necessary flexibility.
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NAC Standard 1.2 recommends that written guidelines be estab-
lished to guide the discretion a@e?cised’by the prosecutor making
the deaision to charge and by the police officer making the decistion
to arrest. [The NAC, in Courts, p. 26, suggests: "Guidelines are
a protection égainst arbitrariness, and they bring discretionary
‘decisions more in line with the concept of equal justice under law."
This goal also informs the recommendations that policy guidelines
be readily available to the public and that they be re-evaluated
periodically. Both NAC Standard 1.2 and ABA Prosecution Standard
3.9 recommend that the prosecutor's policies be influenced by
local attitudes.

The s%andard explicitly recognizes the screening function
performed by the police, and suggests that the police develop their
screening guidelines "in consultation with the prosecutor." The
NAC recommendations in the Police volume, specifically NAC Police
Standard 1.3, go intec more detail on the exercise of diecretion by
the police. The NAC recommends coordination between the police and
the prosecutor over screening decision policies. The ABA emphasizes
eontrol of police discretion through the police agency itself
with additional guidance from legislatures and courts. ABA
Standard 4.4 Relating to the Urban Police Function suggests that
the input of courts and legislatures may serve as a stimulant to
the development of appropriate administrative guidance and control
over police discretion.

In Hawaii, aach of the prosecutors' offices has developed
some degree of cooperation with local police on the matter of
gsereening. Of all the offices, Honolulu has probably produced
the greateat degree of coordination. The Intake Division in the
Honolulu office was created to improve coordination and cooperation

7




between the two agencies. However, the Honolulu office and the
police administration have not developed guidelines for taking a
person into custody.

The standard recommends that no complaint or arrest warrant
be issued without the formal approval of the prosecutor. NAC
Standard 1.2 and ABA Prosecution Standard 3.4 are consistent witﬁ
this recommendation. ABA Prosecution Standard 3.4 states that the
prosecutor should be "initially and primarily responsible' for the
decision to institute criminal proceedings. These standards
embody a strong policy favoring prosecutorial control over the
disposition of complaints.

With respect to the issuance of arrest warrants, Rule 3 of
the new Hawaii Rules of Penal Procedure requires that the complaint
be subscribed before a prosecutor. In addition, H.R.P.P. 7(c)
requires that the signature of the prosecutor before whom the
complaint is sworn to appear on the charge. Hawaii law is therefore
consistent with the recommended standard on this point.

The standard recommends that final screening aecisions;be
made by a specifically designated "experienced member of the
prosecutor's staff." This is consistent wifh the recommendatiog
in NAC Standard 1.2, which notes that specialization of the
sereening function will be successful only if experienced trial
attorneys are makiﬂé the decisions. The commentary to ABA Prosecu-
tion Standard 3.4 18 to the same effect.

The attorneys assigned to the Intake Division at the Honolulu
Prosecutor's office are all experienced trial lawyers. The director
of that division {s strongly in favor of having only experienced

trial attorneys perform the sereening funetion. At the other three
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prosecutors! offices, the screening task is not specifically
assigned. At the Kauai office, which consista of only two proéecutors,
spectalization of the screening‘function 18 probably unnecessary
but a written statement of office poZicy on factors to be considered
would be desirable. The same is true of the d&unty Atcorney's
Office on Maui, which prosecutes all cases originating on Maut,
Molokai, and Lanat, and the ?rosecutor's office for Hawaii County.

The standard follows NAC Standard 1.2 in recommending that
the decision to scieen not be subgject to judieial review, and that
the alleged failure of the prbséeutor to adhere to stated guidelines
not be the basis for attack upon a eriminal charge or conviciion,
However, the standard also recommends that "if the progsecutor
sereens a defendant, the private complainant should have recourse
to the grand jury or to the court." NAC Standard 1.2 would also
allow the police recourse to the court in this situation. In
addition, Standard 1,2 recommends that "if the court determines
that the decision not to prosecute constituted an abuse of diseretion,
it may order the prosecutor to pursue formal proceedings or may

appotint a special prosecuter." Compare Pugach v. Klein, 193 F. Supp.

630 {S.D.N.Y. 1961), which held that the discretion of the U.S.
Attorney was not subject to judiecial control and that there was no
power in the individual citizen to enforce the law when the U.S.
Attorney, for whatever reason, chooses not to prosecute. See
generally the Annotation in 66 ALR 3d 732 for an analysis of the
individual's right to institute eriminal proceedings.

4 complainant in Hawaii has no apparent power to force

prosecution of a case that has been screened by the prosecutor. At




the present time, even if the prosecutor has abused his discretion

there ts no method for a private citizen to have that decision
revieved and reversed. The task force believes that the limited

review recommended in the standard is desirable, and should be

made available to the private complainant.

10
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CHAPTER 2

DIVERSION
Standard 2.1:

Criteria for Diversion

In appropriate cases offenders may be diverted into noneriminal
programs before formal trial or conviction.

Such diversion is appropriate where there is a substantial
likelihood that conviction could be obtained and the benefits to
society from channeling an offender into an available noncriminal
diversion program outweigh any harm done to society by abandoning
criminal prosecution. Among the factors that should be cunsidered
favorable to diversion are: (1) the relative youth of the offender;
(2) the absence of a prior criminal record of the offender; {3) the
willingness of the victim to have no conviction gsought; (4) any
likelihood that the offender suffers or has suffered from a mental
illness, psychological abnormality, or narcotic or alcohol
addiction; which was related to his crime and for which treatment
is available; and (5) any likelihood that the crime was signifi-
cantly related to any other conditicn or situation such as
unemp loyment or family problems that would be subject to change
by participation in a diversion progran.

Among the factors that should be considered unfavorable to
diversion are: (1) any history of the use of physical violence
toward cthers; (2) involvement with organized crime; (3) a histoxry
of antisocial conduct indicating that such conduct has become
an ingrained part of the defendant's lifestyle and would be

particularly resistant to change; (4) extent of injury to the
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victim; and (5) any special need to pursue criminal prosecution

as a means of discouraéing others from committing similar offenses.
Another factor to be considered in evaluating the cosit to

society is that the limited contact a diverted offender has with

the criminal justice system may have the desired deterrent effect.

Commentary:

By "diversion' we mean the "halting or suspending before
convietion [of] formqZ eriminal proceedings against a person on
the condition or assumption that he will do something in return.,'
This is the definition suggested by the NAC in Courts, p. 27. The
eriteria for diversion in the recommended standard suggest a
cost-benefit analysis. The standard urges prosecutors to consider
and balance these factors in order to ascertain whether the
aceused 18 a likely candidate for diversion. The standard is
similar in this respeet to NAC Standard 2.1. The ABA favors
diversion programs in appropriate ceircumstances, but except for
é@inting out youth .as a factor does not detail specific guidelines.
See ABA Prosecution Standard 3.8.

In Hawait, a recent statute, Act 154, approved May 27, 1976,
provides for the deferred acceptance of guilty pleas resulting
in non-ceriminal dispositions for those who successfully meet the

requirements imposed by the court. Under this law, the defendant

tenders a guilty plea to the charge, and the court defers acceptance

of the plea for a specific period of time not exceeding the
maximum allowable sentence for the erime charged, on the condition

that the defendant not violate the terms or conditions set forth by

12
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the court, If the defendant is successful in the laiter effort,

the charge against him is dropped and no criminal conviction results.

This deferred acceptance of guilty (DAG) plea statute is Hawaii's
only formal diversion mechanism. ,

The statute lists two factors favoring diversion. They are
that the defendant is not likely to engage in criminal conduct
again, and that Justice and society's welfare do not require that
the defendant suffer the penalty imposed by law. The statute alsgo
specifies certain offenses which are not properly the subject of
a DAG pZea.~ The first three statutory factors rendering a defendant
ineligible for DAG plea consideration concern defendant's propensity
toward violence, and are generally consistent with the recommended
standard. The task force recognizes that defendants with a history
of violent behavior may be too great a threat to community security
to be proper subjects for diversion. In addition, the task force
believes that the extent of injury to the'victim should be considered.
In general, the DAG plea statute affords an adequate vehicle for
implementation of Standard 2.1, subject to our discussion of

Standard 2.2, infra.

Standard 2.2:

Procedure for Diversion

The appropriate authority should make the decision to divert
as soon as adequate information can be obtained. Guiﬁelines for
making diversion decisions should be established and made public.
‘Where the diversion decision is to be made by the prosecu%or's
office, the guidelines should be promulgated by that office.

Diversion decisions should ordinarily be made, in the first

13




instance, by the Intake Service Center, subject to final approval
by the prosecutor. In cases where an indictment has been returned,
the diversion decision must be approved by the court.

When a defendant is diverted in a manner not involving a
significant deprivation of liberty, a written statement of the
fact of, and reason for, the diversion should be made and retained.
When a defendant who comes under a category of offenders for whom
diversion regularly is considered is not diverted, a written state-~
ment of the reasons should be retained.

Where the diversion program involves significant deprivation
of an offender's liberty, diversion should be permitted only under

a court-approved diversion agreement providing for suspension of

criminal proceedings on the condition that the defendant participate

in the diversion program. Procedures should be developed for the
formulation of such agreements and their approval by the court.
These procedures shon"d contain the following features.

l. Emphasis shoﬁld be placed on the offender's right to be
represented by counsel during negotiations for diversion and entry
and approval of ‘the agreement.

2. Suspension of criminal prosecution for longer than two
years should not be permitted.

3. An agreement that provides for a substantial period of
institutionalization should not be approved unless the court finds
that the defendant ﬁay be subject to nonvoluntary detention in
the institution under noncriminal statutory authorizations for
such institutionalization.

4. The agreement submitted to the court should contain a full

14
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statement of those things expected of the defendant and the reason
for diverting the defendant.

5. The court should approve an offered agreement only if it
would be approved under the applicable criteria if it were a
negotiated plea of guilty.

6. Upon expiration of the agreement, the court should dismiss
the prosecution and no future prosecution based on the conduct
underlying the initial charge .‘hould be permitted.

7. The Intake Service Cwu. « 1s responsible for monitoring
the perforxmance of all individuals in diversion programs. In
addition, the prosecutor's office should periodically review all
outstanding diversion agreements to ensure that diversion programs
are operating as intended. In cases where the Intake Service Center
or the prosecutor copncludes that the diversion program should be
terminated and prosecution reinstated, the following procedures
should govern: (a) where diversion was originally accomplished
pursuant to a court-approved diversion agreement, the decision to
terminate the agreement should be made by the court only after a
hearing at which the offender has the right to counsel, to be
heard, and to present witnesses; (b) where diversion was originally
accomplished pursuant to an agreement with the prosecutor, the
decision to terminate the agreement should be made by the prosecutor
only after affording the offender an informal hearing at which the
offender and his lawyer have the opportunity to be heard.

The decision by the prosecutor not to divert a particular

defendant should not be subject to judicial review,

15



Commentary: '

The standard follows NAC Standard 2.2 in recommending that
appropriate procedures and gutidelines be developed for those
granted the authority to divert individuals out of the criminal
justice system, and that such guidelines be made publie. The goal
18 to promote uniformity and to eliminate arbitraviness. The ABA
Standards do not speak to procedures for diversion. |

The standard recommends that decisions to divert "ordinarily
e made, in the first instance, by the Intake Service Center,!
which seems an appropriate role for that agency. Final approval of
diversion decisions rests logically with the prosecutor, except
for two situations <n which court approval is required: (1) when
an indictment has been returned against the defendant, and (2) where
diversion "involves significant deprivation of an offender's
liberty," Hawaii's DAG plea statute, Act 154, Approved May 27,
1976, (see commentary to Standard 2.1, supral), seems an adequate
vehicle for court-approved diversion programs, with one exception,
The recommended standard does not contemplate that the defendant
invariably tender a guilty plea as q precondition to diversion.
Conformance with this standard will thus requive eilther that the

gtatute be amended, or that the courts develop procedures for

diversion of defendants who do not tender guilty pleas. Additionally,

our standard recommends that eriminal prosecution never be suspexn-
ded for more than two years, whereas the statute permits suspengion
for a period equal to the maximum sentence authorized for the
offense charged.

None of the Hawaii prosecutors' offices has promulgated

diversion guidelines, because primary reliance has heretofore been

16
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placed on the court-approved, DAG plea type of decision, This
standard contemplates that the prosecutor, in comnection with the
Intake Service Center, will play a significant role in the diversion
of offenders, and that many diverted cases will never reach the

court. The standard thus calls upon the prosecutors to develop

and implement diversion procedures.

i
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CHAPTER 3
THE NEGOTIATED GUILTY PLEA

Standard 3.1:

Plea Negotiation

The practice of plea negotiation is approved, subject tc the

guidelines and procedures set forth in this chapter.

Commentary:

This standard departs from NAC Standard 3.1, which recommends
the prohibition of plea bargaining on the ground ithat "plea
negotiation is inherently undesirable." See Courts, p. 46. The
NAC admitted reluctance "to align itself against such authorities
as the President's Commission on Law Enforcement and Administration
of Justice and the American Bar Association House of Delegates,
both of which have concluded that efforts should be directed at
improving plea negotiations rather than towards eliminating the
process.” Id. at 48. Indeed, the NAC rejected the recommendation
of its own Courts Task Force, which had concluded "that reforms
could be implemented that would render plea negotiations not only
acceptable but valuable.” Id. at 49.

This task force concludes that plea negotiation should be
retained in Hawaii. The abuses that have attended plea bargaining
practice in the past are addressed in Standards 3.2 through 3.8.

We beZieqe that, properly adminigtered, a system of plea negotiation
is of value to both prosecution and defense as a means of redueing,
indeed eliminating, the risks of trial, which risks nearly always

exist for both sides. No legitimate societal interest is devalued

18




by a system which permits the prosecution to settle for less than

a trial might have ytielded in the way of conviction, while elimina-
ting the possibility that the trial might have resulted in an
acquittal because of weakness of the evidence. Nor are the
defendant's rights threatened by the availability of a settlement
which reduces the risks of conviction and punishment resulting

from a trial. The remaining standards in this chapter are designed
to regulate the practice of plea negotiation so as to proteect the

legitimate interests of society and of defendants.

Standard 3.2:

Record of Plea and Agreement

Where a negotiated plea is offered, the agreement upon which
it is based should be presented to the judge in open court for
his acceptance or rejection. In each case in which such a plea
is offered, the record should contain a full statement of the
terms of the underlying agreement and the judge's reasons for

accepting or rejecting the plea.

Commentary:

This standard calls fer full disclosure of the terms of the
plea bargain and the reasons of the judge for aceepting the plea.
This disclosure takes place in open court. This standard is in
full accord with NAC Standard 3.2. The NAC believes that disclosure
will enable officials to identify problem areas in need of remedial

measures. An additional theory for this standard is offered by

the NAC: "Standard 3.2 lays the groundwork for an additional method

of encouraging fairness--that of regularizing the administrative

19
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process by which the parties enter into plea agreements." See
Courts, p. 5§0. ABA Standard 4.1(b) Relating to the Funetion of the
Trial Judge is generally consistent with Standard 3.2, except that
the ABA has no requirement that the judge explain his reasons for
the acceptance of the plea. ABA Standard 4.2(c) Relating to the
Function of the Irial Judge does require that the judge state his
reasons for not accepting the plea.

#.R.P.P. 1I(e) governs negotiated guilty pleas, and is consis~
tent with the recommended standard. Rule 11(e) requires that a
record of the plea agreement be made in open court, although it
does not require that the judge discluse his reasons for accepting
or rejecting the plea. The comments to Rule 11(e) point out that
the judge should not be required to disclose his reasons because
he is not to be bound by the agreement. The NAC's position is that
"the need to raise the visibility of the entire plea negotiation
process requires...that the reasons for accepting a plea be placed

on the record." See Courts, p. 51.

Standard 3.3:

Uniform Plea Negotiation Policies and Practices

Each prosecutor's office should formulate a written statement
of policies and practices governing all members of the staff in
plea negotiations.

This written statement should provide for consideration of
the followinyg factors by prosecuting attorneys engaged in piea
negotiations:

1. The impact that a formal trial would have on the offender

and those close to him, especially the likelihood and seriousness

20




of financial harxdship and family disruption;

2. The role that a plea and negotiated agreement may play
in rehabilitating the offender;

3. The value of a trial in fostering the community's sense
of security and confidence in law enforcement agencies;

4. The relative strength or weakness of the prosecution’s
cases; and

5. The assistance rendered by the offender:

a. in the apprehension or conviction of other offenders;

b. in the prevention of crimes by others;

c. in the reduction of the impact of the offense on the
victim; oxr

d. in any other socially beneficial activity.

The statement of policies should be made available to the
public,

The statement should direct that before finalizing any plea
negotiations, a prosecutor's staff attorney should obtain full
information on the offense and the offender. This should include
information concerning the impact of the offense upon the victims,
the impact of the offense (and of a plea of guilty to a crime less
than the most serious that appropriately could be charged) upon
the community, the amount of police resources expended in investi-
gating the offense and apprehending the defendant, any relationship
between the defendant and organized crime, and similar matters.
This information should be considered by the attorney in deciding
whether to enter into an agreement with the defendant.

The statement should be an internal, intraoffice standard

only. Neither the statement of policies nor its applications should
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be subject to judicial review. The prosecutor's office should be
subject to judicial review. The prosecutor's office should assign
an experienced prosecutor to review negotiated pleas to insuxre

that the guidelines are applied properly.

Commentary:

This standard closely resembles NAC Standard 3.8, the.purpose
of which is to produce greater uniformity in plea negotiation.
Although the ABA does not formulate guidelines for plea negotiations,
the ABA guidelines relating to discretion in the charging decision
(ABA Standard 3.9 Relating to the Prosecution Function) may serve
as guidelines for plea bargaining. Also, ABA Standard 2.5(a)
Relating to the Prosecution Function recommends that each prosecutor's
office develop a statement of general policies to guide the exercise
of prosecutorial discretion within the office.

The NAC standard differs from the Hawaii standard in one
important respect. The NAC forbids the prosecutor from plea bargain-
ing because of weakness in the case. The NAC explains: "If a
prosecutor entertains doubt as to his ability to conviet, accepting
a plea of guilty--even to an offense less serious than that charged
-~unjustifiably ereates a danger that innocent individuals will be
convicted through the negotiated plea process." See Courts, p. 53.
We do not believe that a defendant properly represented by counsel
is endangered by our standard. See the discussion following
Standard 3.1. We also recommend, in Standard 3.6, infra, that
prosecutors not engage in a practice of overcharging defend&nts.

Our recommended standard is consistent with ABA Standard 3.9 Relating
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to the Prosecution Function which does pefmit a plea bargain to be
founded upon the strength or weakness of the govermment's case.
Present Hawaiti practice‘varies from county to county. The
Honolulu office has more formal guidelines than the other counties,
but the Honolulu office rarely engages in plea bargaining at the
present. In a case involving multiple counts of identical charges,

the Honolulu prosecutor may agree to drop some of the charges in

return for a guilty plea. In cases involving murder, rape, and
sodomy, the Honolulu office policy is aginst plea bargaining. There
18 enough flexibility to provide for exceptional circumstances, but
approval must be obtained from the chief prosecutor.

Hawaii county has no formal guidelines for plea bargaining,
which is left to the discretion of individual attorneys. The same
is true for Kauai County. Maui County does have a policy of per-
mitting reduction of a felony charge by one degree through plea
bargaining. This means that a Class A felony could be reduced to
a Class B felony, and a Class B felony to a Class C felony. All
Hawaii prosecutors' offices will need to issue new guidelines to

conform to Standard 3.3.

Standard 3.4:

Reserved.

Standard 3.5:

Representation by Counsel During Plea Negotiations

No plea negotiations should be conducted until a defendant
has been afforded an opportunity to be represented by counsel. If

the defendant iz represented by counsel, the negotiations should
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be conducted only in the presence of and with the assistance of

counsel.

Commentary :

Standard 3.5 is similar to NAC Standard 3.5 and ABA Standard
4.1 Relating to the Prosecution Funetion, although the ABA standard
would permit direct discussion between a prosecutor and a defendant
if defense counsel is present or has approved in advance. Current

Hawaii practice is consistent with the vecommended standard.

Standard 3.6:

Prohibited Prosecutorial Inducements to Enter a Plea of Guilty

No prosecutor should, in connection with plea negotiations,
engage in, perform, or condone any of the following:

1. Charging or threatening to charge the defendant with
offenses for which the admissible evidence available to the prose-
cutor is insufficient to support a guilty verdict.

2. Charging or threatening to charge the defendant with a
crime not ordinarily charged in the jurisdiction for the conduct
allegedly engaged in hy him.

3. Threatening the defendant that if he pleads not guilty,
his sentence may be more severe than that which ordinarily is

imposed in the jurisdiction in similar cases on defendants who

plead not guilty.

4. Failing to grant full disclosure before the disposition
negotiationé of all exculpatory evidence material to quilt or

punishment.




U

Commentary:

Hawaii Standard 3.6 is in full agreement with NAC Standard 3.6
forbidding certain prosecutorial practices which constitute an
abuse of the prosecutorial power. Standard 3.6(1) would prohibit
the prosecutor from charging or threatening to charge the defendant
with an offense more serious than the evidence will support. This
i8 a step beyoéd the ABA recommendation that he not bring charges
not supported by probable cause, see ABA Standard 3.9(a) Relating
to the Prosecution Function.

The thrust of subparagraphs 1 and 2 is to prevent deliberate
overcharging designed to improve the bargaining pogition of the
prosecutor. The NAC notes that: !"Overcharging may be vertical,
i.e., charging an offense more serious than the eircumstances of
the case seem to warrant; or horizontal, i1.e., charging an unreason-
able number of offenses based upon the same or closely related
conduct." C(Courts, p. 57. Standard 3.6(3) prohibits prosecutors
from threatening the defendant with the possibility of a more
severe sentence should he decide to exercise his right to trial.
This should also include a prohibition against a prosecutorial
threat to move for an extended term of imprisonment should a guilty
plea not be forthcoming. Standard 3.6(4) would require the
prosecutor to disclose to the defendant all exculpatory evidence
prior to plea negotiations.

ABA Standard 4.3 Relating to the Prosecution Function warns
prosecutors not to engage in conduct which may undermine the
voluntariness of the plea. The ABA states that the prosecutor

should avoid implying greater power to influence the disposition
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of a case than he possesses. The purpose of this ABA standard is
to make clear to the defense that the prosecutor cannot assure
any particular consequence of a gutlty plea. The ABA standurds
are not as specific as the NAC, but they both seek to insure
fairness in the negotiation process.

H.R.P.P. 11(e)(3) enjoins the court not to accept a plea
pursuant to a plea bargain until the defendant is warned that the
court is mot bound by such agreement. Thus the defendant is properly
warned that the defendant cannot expect anything regarding the

Judicial consequences of the plea. There have not been any specific

guidelines in Hawaii prohibiting prosecutorial inducements to enter

a gutlty plea other than a jootnote in State v. Wakinekona, 53

Hawaii 574, 499 P.4d 678 ( .72), noting that due process requires
that the prosecutor keep his bargain and not use his position to
induce the plea.

In the future, the defense will have copies of the statements
of puviential witnesses and eaculpatory material pursuant to H.R.P.P.
16. Thus the defendant will have the material contemplated in
Standard 3.6(4) prior to plea negotiations. Hawaii practice s

thus in accord with the recommended standard.

Standard 3.7:

Acceptability of a Negotiated Guilty Plea

The court should not participate in plea negotiations. It
should, however, inquire as to the existence of any agreement
whenever a plea of guilty is offered and carefully review any
negotiated plea agreement underlying an offered guilty plea. It
should make specific determinations relating to the acceptability

of a plea before accepting it.
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Before accepting a plea of guilty, the court should ascertain
that there is a factual basis for the plea. In the event that the
plea is not accepted, any statements made by the defendant at the
time the plea was tendered and any evidence obtained through use of
such statements should not be admissible against the defendant in
any subsequent c;iminal prosecution.

The review of the guilty plea and its underlying negotiated
agreement should be comprehensive., If any of the following circum-

-stances is found and cannot be corrected by the court, the court
should not accept the plea:

1. Counsel was not present during the plea negotiations but
should have been;

2. The defendant is not competent or does not understand the
nature of the charges and proceedings against him;

3. The defendant was reasonably mistaken or ignorant as to
the law or facts related to his case and this affected his decision
to enter into the agreement;

4. The defendant does not know his constitutional rights and
how the guilty plea will affect those rights; rights that expressly
should be waived upon the entry of a guilty plea include:

a. Right to the privilege against compulsory self-incrimi-
nation (which includes the right to plead not guilty);

b. Right to trial in which the government must prove the
defendant's guilt beyond a reasonable doubt;

¢. Right to a jury trial;

d. Right to confrontation of one's accusers;

e. Right to compulsory process to obtain favorable

27
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witnesses; and
f. Right to effective assistance of counsel at trial;

5. During plea negotiations the defendant was denied a
constitutional or significant substantive right that he did not
waive;

6. The defendant did not know at the time he entered intc the
agreemement the mandatory minimum sentence, if any, and the maximum
sentence that may be imposed for the offense to which he pleads,
or the defendant was not aware of these facts at the time the
plea was offered;

7. The defendant has been offered improper inducements to
enter the guilty plea;

8. The admissible evidence is insufficient to support a guilty
verdict on the offense for which the plea is offered; and

9. Accepting the plea would not serve the public interest.

When a guilty plea is offered and the court either accepts or
rejects it, the record must contain a complete statement of the

reasons for acceptance or rejection of the plea.

Commentary:

Standard 3.7 is similar to NAC Standard 3.7, which sets fowrth
baste concepts to guide the court during the tender of the plea
of guilty pursuant to plea bargaining. The standard recommends
that the court not participate in plea negotiations, and inquire
into the existence of any agreement at the time of the plea. This
18 consistent with ABA Standard 3.3 Relating to Pleas of Guilty,
and ABA Standard 4.1 Relating to the Function of the Trial Judge.
H.R.P.P. 11(d) ie to the same effect.
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The standard omits the NAC requiremené that the defendant make
a detailed statement of the offense to which he pleads guiltu in
the belief that the court need ascertain only that a factual basis
exists for ithe plea. The ABA standards vequivre only that the trial
court determine that there is a factual basis for the plea. ABA
Standard 4.,2(b) Relating to the Function of the Trial Judge; ABA
Standard 1.6 Relating to Pleas of Guilty. H.R.P.P, 11(f) requires
the court gé satisfy itself that there <is a’factual basis for the

plea. The factual basis need not be provided by the defendant.

The prosecutor, defense attorney, or a pre-sentence report may be

the foundation for a finding of a factual basis. The Hawaii rule

thus conforms with the recommended standard and with the ABA standard.

The standard proposes that should the plea not be accepted,
any statements made by the defendant during the course of the plea
should not be admissible in subsequent criminal prosecutions., This
t8 consistent with ABA Standard 3.4 Relating to Pleas of Guilty,
and is specifically provided for in H.R.P.P. 11(c)(4).

Standard 3.7 also calls fer a comprehensive review of the
proposed plea and the underlying agreement. The guidelines resemble
those set forth in NAC Standard 3.7. This proposal exceeds the
scope of present Hawaili practice which is bastcally designed to
Fulfill the requirvements of H.E.P.P. 11 that the plea be voluntary
with an understanding of the nature of the charge. H.R,P.P. 1lf(ec)
mandates that a plea not be accepted until the court ig satisfied
that the defendant is aware of certain rights he ig waiving by
pleading gutlty, the nature of the charge, and the possible conse-
quen&es of hie plea. This is consistent with ABA Standard 4.2
ReZating to the Function of the Trial Judge and ABA Standard 1.4
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Relating to Pleas of Guilty. Civeuit court judges utilize a gutilty
plea form which sets forth many of these factors and is signed by
the defendant when he pleads guilty.

Standard 3.7(4) lists several rights which are waived upon
entry of a plea of guilty. These rights are enumerated in‘the plea
of guilty form used in Hawaii Cireuit Court. In addition, the
court will ask the defendant whether he understands he is waiving
these rights. ABA Standard 1.4 Relating to Pleas of Guilty states
that the defendant need only be advised of his right %o trial, but

ABA Standard 4.2(a)(ii) Relating to the Function of the Trial Judge
dietates that the court also determine whether the defendant under-

stands that he is waiving his right to trial by Jjury, right to remain
silent, and right of confrontation. Although H.R.P.P. 11(e) indicates

that the defendant need only be informed of his right to proceed
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to trial, in actual practice Hawaii courts comply fully with
Standard 3.7(4).

The Hawaii standard and the NAC standard diverge on the
question of the acceptability of a plea of guilty by a defendant
who asserts his innocence. The NAC recommendation that a guilty
plea should not be accepted under such eircumstances is omitted in
the Hawaiti standard. The United States Supreme Court has held that
1t would not be violative of the U.S., Constitution to accept a
) guilty plea though the defendant continues to assert innocence.’k

North Carolina v. Alford, 400 U.S. 25 (1970). The counts have

permitted defendants in Hawaii to plead guilty without admitting
guilt, The commentary to H.R.P.P. 11 indicates that the court
should treat such a plea as a plea of nolo contendere, acceptable

» at the disceretion of the court. See H.R.P.P. 11(b).
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The ABA stat=s that prosecutors and defense attorneys should
not participate in pleas of guilty when the defendant asserts his
innocence unless disclosure 1s made to the court of this fact. ABA
Standard 4.2 Relating to the Prosecution Function; ABA Standard
5.3 Relating to the Defense Function. The Hawaii standard would not
require that a defendant admit guilt prior to acceptance of the plea.
The danger of convicting an innocent person is alleviated by the
requirement of a factual basis. To require that it come from the
mouth of the defendant rather than witnesses, the police report, or

from some other source serves no useful purpose. Of more eritical

importance is whether the defendant pleads voluntarily and with a

full understanding of the consequences of his plea.

Standard 3.8:

Effect of the Method of Disposition on Sentencing

The fact that a defendant has entered a plea of guilty to the
charge or to a lesser offense than that initially charged should

not be considered in determining sentence.

Commentary:

Standard 3.8 recommends that the fact of a guilty plea be given
no constderation by the court in determining the defendant's
sentence. The rationale is that there is no direct relevance
between such a plea and the appropriate disposition of the offender.
NAC Standard 3.8 is to the same effect.

ABA Standard 1.8 Relating to Pleas of Guilty <is at sharp
variance with the Hawaii and NAC Standards. According to the ABA
standard it is preper for the court to grant charge or sentence

eonéession&wto a defendant whe enters a guilty plea. The ABA
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liets six factors that a court should consider in determining whether
" to grant charge or sentence concessions. The Hawaii Supreme Court

has never addressed the issue, although in State v. Hayashida, 56

Hawaii 453, 455 P.2d 184 (1974), the court intimated that 1t would
not favor differential sentencing based on whether the defendant
admits gutilt and forgoes appeal. Our recommended standard is based

on what we believe to be sound policy for Hawaii.
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' CHAPTER 4

THE LITIGATED CASE

Standard 4.1:

Time Frame for Prompt Processing of Criminal Cases

The period from arrest to trial in a felony prosecution
generally should not be longer than six months. In a misdemeanor
prosecution, excluding less serious traffic offenses, the period

from arrest to trial generally should not be longer than 30 days.

Commentary:
The Sixth Amendment to the U.S. Constitution grants to aqll

aceused the right to a speedy trial. In Klopfer v. North Carolina,

386 U.S. 23 (1967), the Court ruled that due process required that
defendants be accorded the right to a speedy trial in state prose-
cutions. The Hawaii State Constitution (Article I, Seetion 11)
also guarantees tle right to a speedy trial.

Implementaticn of this right is one of the purposes of
Standard 4.1. In addition, the NAC notes that it "views as the
relevant issue prompt processing of cases for the good of the
community." Courts, p. 68. The NAC, in its Standard 4.1, recom-
mends that the period from arrest to trial in felony cases be
reduced to 60 days. The task force rejected this time frame as
too short and not sufficiently protective of defendants' rigﬁts
to prepare for trial.

A major problem in defining the right to speedy trial is

determining when the time period begins to run. In State v. Bryson,

53 Hawatii 652, 500 P.2d 1171 (1972), the Hawait Supreme Court held

that the right to speedy trial attaches when the defendant is

33



eharged or otherwise detained. Thus the triggering mechanism for
aetivation of the speedy trial right is either arrest or formal
indietment. The triggering mechanism for H.R.P.P, 48(b)(1) is the
filing of the charge or the arrest, whichever is sooner. The ABA
states that the time period commences wéen the charge 1s filed.
ABA Standard 2.2 Relating to Speedy Trial.

Absent extenuating circumstances, H.R.P.P. 48 requires that

the trial commence within six months of the event requiring trial.

H.R,P.P. 48 has certain "safety valve' features which permit

extensions of the stx-month period. H.R.P.P. 48(c) excludes certain

time periods, such as delay occasioned by a mental examination, a
defense requested continuance, exceptional congestion of the trial
docket, or a continuance based on the édomplexity of the case. An
additional feature of flexibility is fhe provision allowing a
Judge to dismiss a case without prejudice. This would allow the
prosecutor to re-file charges and thereby begin the siz-month

period again.

In State v. Almeida, 54 Hawaii 443, 509 P.2d 549 (1973), the
Hawaii Supreme Court ruled that a seven-month delay was presump-

tively prejudicial and necessitated an inquiry into the factors

outlined by the U.S. Supreme Court in Barker v. Wingo, 407 U.S. 514

(1972). The triggering mechanism is the length of delay. The
other three factors to be weighed are: reasons for the delay,
defendant's assertion of (or failure to assert) the right, and
prejudice to the defendant. It thus appears that Standard 4.1 is
conststent with federal and state speedy trial standards, particu-~

larly H.R.P.P, 48.
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Standard 4.2:

Citation and Summons in Lieu of Arrest

Upon the apprehension, or following the charging, or a person
for a misdemeanor or certain less serious felonies, citation oxr
summons should generally be dsed in lieu of taking the person
into custody.

All law enforcement officers should be authorized to issue a
citation in lieu of continued custody following a lawful arrest
for such offenses. All judges should have the authority to issue
a summons rather than an arrest warrant in all cases.

Appropriate criteria and procedures should be developed to

guide law enforcement officers and judges in the use of citations

- and summons.

Commentary:

Standard 4.2 recommends the use of citations and summons 1in
lieu of arrest and 18 consistent with NAC Standard 4.2. The ABA
Pretrial Release Standards deai separately with citations, which
are itssued by law enforcement officers (2.1, 2.2, and 2.3), and with
summons, which are issued by judieial officers (3.1, 3.2, and 3.3).
Both sets of standards recommend policies favoring the use of
eitations and summons in Lieu of arrest.

The NAC standard details situations where the use of citations
or summons 18 not appropriate, ine}uding: "(a) The behavior or
past conduct of the accused indicates that his release presents a
danger to individuals or to the community; (b) The accused is under

lawful arrest and fatls to identify himself satisfactorily; (ec) The

aceused refuses to sign the citation; (dl The accused has no ties

)
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to the jurisdiction reasonably sufficient to assure his appearance;
or (e) The accused has previously failed to appear in response to
a citation or summons." See Courts, p. 70,

Additionally, the NAC recuommends that citations and summons
should contain: (a) the offense charged; (b) the time and place of
misdemeanor trial or felony preliminary hearing; (c) the rights
of the accused and consequences of failure to appear; (d) advice
on the right to counsel; and (e) time limit for filing of motions.
The NAC is thus far more comprehensive than the recommended Hawaii
standard, which simply calls for the development of "appropriate
eriteria and procedures,”

In 1975 the Hawaii Legislature amended former H.R.S. 8723-6,
dealing with arrest. Police officers are given the diseretion to
issue citations in lieu of effecfing a warrantless arrest for
misdemeanors, petty misdemeanors, and violations. By way of
eriteria, the new statute, H.R.S. 5803-6, provides:

b) In any case in which i1t is lawful for
a police officer to arrest a person
without a warrant for a misdemeanor,
petty misdemeanor, or violation, he
may, but need not, issue a et tation
1f he finds and is reasonably satis-

fied that the person:

1) Is a regident of the State of
Hawaii

2) Will apptar in court at the time
designated; ‘

3) Has no outstanding arrest warrants
which would justify his detention
or give indication that he might
fail to appear in court; and

4) That the offense is of such nature
that there will be no further

36

“ M e m ot M mm En s A o m s .



police contact on or about the dave
in question, or in the immediate
Ffuture.

The statute also describes the contents of such a ecitation.
The statute is thus in compliance with the recommended standard,
except that it fails to inelude felonies and fails to express a
preference for citations.

H.R.P.P. 9 provides for the judicial use of warrants and
summons as a means of obtaining the appearvance of defendants. In
Honolulu, summons are generally used to obtain the appearance of
defendants for whom indietments have been returned. H.R.P.P. 9(a)
(1) commands the court clerk to issue a summons if the prosecutor
so requests. H.R.P.P. 9(b)(2) provides that the summons shall
deseribe the cffense alleged and the time and place to appear.
Thus, Hawaii law is consistent with the recommended standard in
the use of summons, except that eriteria for the issuance of

summons have wnot been articulated.

Standaxrd 4.3:

Procedure in Misdemeanor Prosecutions

Preliminary hearings should not be available in misdemeénor
prosecutions, but if a defendant is arrested without a warrant and
is held in custody for more than 48 hours after his first appearance
in court without a commencement of trial, he should be released
to appear on his own recognizance unless the court finds from a
sworn complaint or from an affidavit or affidavits filed with the
complaint that there is probable cause to believe that an offense

has been committed and that the defendant has committed it.
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All motions and an election of a nonjury trial should be
required within 14 days after arraignment. Copies of all motions
should be served upon opposing counsel.

Upon receipt of the motions, the court should evaluate the issues
raised. Motions not requiring testimony should be heard well in
advarnce of trial. ‘All other motions should be heard immediately
preceding trial in nonjury trials. However, should a continuance
be needed the court should notify the prosecution and defense

that the motions will be heard on the scheduled trial date and

that trial will be held at a specified time within ten days thereafter.

Commentary:
The standard recommends that preliminary hearings not be
avatlable in misdemeanor cases. Consistent with the mandate of

Gerstein v. Pugh, 420 U.S. 130 (1975), holding that the Fourth

Amendment requires a judieial determination of probable cause

as a pre-requisite to extended incarceration following arrest,

the standard requires a separate procedure for a defendant arvested
without a warrant and held in custody for more than 48 hou?s after
his initial court appearance without a commencement of trial.

Sueh a defendant, on his own motion, 18 to be released on his own

recognizance unless the court finds prokable cause from a sworn
ecomplaint or affidavit filed with the complaint. H.R.P.P. 5(bJ,
adopted after the Gerstein deciston, is fully in accord with our
recommended standard in this respect.

The standard requires that motions be filed within 14 days
after arraignment, and that motions not requiring testimony be

heard "well in advance of trial." Hawaii practice has permitted
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motions to be made orql}y at the time of trial, and is thus not

tn conformity with this standard. The current Hawaii practice

18 to set the case for a District Court bench trial unless the
defendant specifically requests a jury trial. Sometimes a written
watver of the right to a jury trial is obtained. In Hawaii ecounty,
the District Court judges do not automatically scledule a bench
trial, but ask the defendant if he wants a Jury trial at the time
of the arraignment and plea. This is done in Kauai County when

the defendant is proceeding pro se. Otherwise, the case is set

for a bench trial unless defense counsel requests q jury triul.
Under H.R.P.P. 5(b)(3) the defendant must waive his right to a

Jury trial at or before the entry of plea or the case isvtransmitted
to the Cireuit Court for a jury trial. If after the transfer to
the Circuit Court the defendant wishes to waive jury trial, the
Cireuit Court may remané.the case to the District Court for

further proceedings.

Standard 4.4:

The Grand Jury in Hawaiil

Unless waived by defendant, grand jury indictment should be
required in all felony prosecutions. If a grand jury indictment
has been returned in.a particular case, no preliminary hearing
should be held in that case. In all cases, all testimony before
the grand jury relating to the charges contained in the indictment
returned against the defendant should be disclosed to the defense.
The prosecutor should generally present to the grand jury onhly
evidence which would be admissible at trial. Rules of procedure

for grand juries should be promulgated by the Supreme Court.
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Should the grand jury refuse to return an indictment, the
transcript of the grand jury proceedings should remain secret
unless a complaint is filed with the Supreme Court regarding the
manner in which the case was handled by the prosecutor’s office.
If such a complaint is filed, the transcript should be made
available to the Supreme Court for investigation and charging.

The grand jury should be utilized for investigation in

appropriate cases.

Commentary:

The Hawaii Constitution, Article I, Section 8, provides that
"no person shall be held to answer for a [felony]l unless on a
presentment or indictment of a grand jury." Current practice of
requiring grand jury indictment in all felony cases is thus man-
dated by the Hawati Constitution. The task force, by a closely
divided vote, decided to recommend retention of the grand Jury
requiremént, reasoning that the grand jury can provide a valuable
buffer against improperly motivated and unwarranted prosecutions,
and can serve as a useful screening device in all cases. The
sereening funetion is safeguarded by the additional requirvement
that the prosecutor "present to the grand jury only evidence which
would be admissible at trial."
The task force minority supported the following standard:
Grand jury indictment should not be

required in any criminal prosecution,

and Article I, Section 8 of the Hawaii

Constitutior should be accordingly

amended. Pending constitutional amend-

ment, provision should be made for the

waiver of indietment by the accused in

appropriate cases. Prosecutors should
develop procedures that encourage and
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facilitate such waivers. If a grand
Jury indictment has been returned in a
particular ecase, no preliminary hearing
should be held in that case. In all
cases, all testimany before the grand
Jury relating to the charges nontained
in the indictment returned igainst the
defendant should be disclosed to the
defense.

The grgnd jury should remain avatlable:
(1) to subpoena witnesses, compel testimony,
investigate and indiet in those cases where
the techniques of independent investigation
have been exhausted and the prosecutor is
unable to determine whether a crime has been
committed or by whom; and (2) to obtain an
indictment against an accused person who
ecannot be located, thereby preventing the
statute of limitations from running.

The foregoing standard was based in part of NAC Standard 4.4
("Grand jury indictment should not be required in any criminal
prosecution”), and in part on a study of the grand jury in Hawaii,

see National Center for State Courts, The Grand Jury System of

Hawaii (1976), The NAC standard was based on the belief that "any
benefits to be derived from a requirement that all offenses be
charged by grand jury indictment are, in the Commission's view,
outweighed by the probability that the indicitment process will be
ineffective as a screening device, by the cost of the proceeding,
and by the procedural intricacies involved." See Courts, p. 75.
The Hawaii study reached the same ccnclusions following an empiri-
cal study of grand jury operations here.

The recommendation that a preliminary hearing not be held
following the return of an indictment is consistent with Chung v.
Ogata, 53 Haouwaii 364, 494 P.2d 1342 (1972). H.R.P.P., &5(c)(1)
codifies thie result. All members of the task force agreed that
the grand jury should be retained in special cases for investigative

purposes.
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ibtandard 4.5:

Presentation Before Judicial Officer Following Arrest

When a defendant has been arrested and he has not been released,
the defendant should be presented before a judge within twelve
hours of the arrest or as soon thereafter as a judge first
becomes available. At this appearance, the defendant should be
advised orally and in writing of the charges aginst him, of.his
constitutional rights (including the right to bail and to assis-
tance of counsel), and of the date of his trial or preliminary
hearing. If the defendant is entitled to publicly provided
representation, arrangements should be made at this time. If it
is determined that pretrial release is éppropriate, the defendant
should then be released.

At the initial appearance, the judge should have the authority,
upon showing of justification, to remand the defendant to police
custody for custodial investigation not involving interrogation.
Such remands should be limited in duration and purpose, and care
should be taken to preserve the defendant's rights during such

custodial investigation.

Commentary :

Based on NAC Standard 4.5, this standard seeks to provide an
accused with the panoply of rights he Zis entitled to under the
constitution. In Counts, p. 77, the NAC explains that "denial of
personal liberty is such an extreme step that the govermment should
be required to provide the accused with an almost immediate oppor-

tunity to be injormed of the charges against him and to be released

i1f appropriate.”
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The NAC and the ABA are in agreement that the defendant

should be taken befoﬁé a judieial officer promptly following his
arrest, ABA Standard 4.1 Relating to Pretrial Release states that

the accused should be taken before a judicial officer "without
unnecessary delay." NAC Standard 4.5 spectfies a six-~hour time

limit within which this should be done. H.R.P.P. 5(a) requires

that an arrested person be taken before the district court "promptly."

In practice, this meaile that most defendants are taken to court
the day following arrvest.

The standard requires that the defendant be presented within
twelve hours of the arrest or as soon thereafter as a judge first
becomes available. H.R.S. 8803-9(5) mandates that a person not be
held for more than 48 hours following arvest without charging him
with a crime and taking him before a judge. Since judges are not
avatlable for presentation of defendants on Sundays, we do not
suggest that H.R.S. 8803-9(5) be amended to subssitute the 12 for
the 48 hour limit, at least in the forseeable future. The 48-houxr
period is a mandatory outer limit, backed up with a misdemeanor
penalty provision, see H.R.S. 8 803-10. Our standard provides a
workable gecal for police departments to follow. We express no
opinion whether violatian of the 12 or 48 hour time limit ehould
result in the exclusion of evidence obtained by the police as a

result of the violation, but we note that, in State v. Kitashiro,

48 Hawaii 804, 397 P.2d 558 (1964), the Supreme Court refused to
hold that an unlawful delay between arrest and the initial appear-

ance before a judieial officer ipso facto rendered a confession

obtained during the delay inadmissible.
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The standard recommends that both oral and written notice of the
charge, the defendant's rights, and the trial or hearing date be
provided at the initial appearance. Under H.R.P.P. 10.1 the judge

must "be satiefied that [the defendant] is informed of the charge
agaiwst him," and H.R.P.P. 5(e) (1) requires that a copy of the

charge and affidavits in support thereof be provided to the
defendant. H.R.P.P. 10.1 requires the court to advise the
defendant of his rights, including right to counsel and to

bail, but written notice of rights and of the next appearance
date ie not provided for at present. This standard contemplates
the development of a simple form that can be handed to

defendants at initial appearance in court.

The commentary to NAC Standard 4.5 indicates that the explana-
tion should be in the language the accused understands best. The
Honolulu Digtrict Court:has a Filipino and a Japanese interpreter.
Interpreters for other languages are available, but there is no
eonsistent policy regarding the use of interpreters, nor is there an
enunciated policy of using the language understood best by the
defendant. The Hawaii Supreme Court has found no due proczss right
to have an interpreter at trial unless the defendant is unable to
understand the questions posed through the proceedings or is unable
to convey his thoughts to the jury. Should the defendant have some
knowledge of English, the matter c¢f providing an interpreter is left

to the discretion of the trial court. State v. Faatiti, 54 Hawatii

837, 513 P.2d 697 (1973). We believe that every effort should be
made at initial presentation to assure that the defendant understands
the proceedings, the charge against him, and his constitutional

rights.
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The standard points out that "arrangements" for publicly
provided counsel should be made at initial presentation. The
comments to NAC Stondard 4.5, from which this language is taken,

stress that every defendant should be represented by counsel at

this hearing. "If the accused has an attorney who cannot appear
at the hearing, {f he needs time to employ counseZ; or if he
professeg indigency and the question of entitlement to counsel on
the basis of indigency cannot be resolved immediately, the court
should appoint counsel for the limited purpose of representing
the accused at thic hearing.'" Courts, p. 78. ABA Standard 4.3
Relating to Pretrial Release is to the same effect. In Hawaiti,
counsel is not provided until after a determination of indigency,
see H.R.S. 8802-5, so that many defendants are not represented at
initial appearance time.

All persons accused of offenses in which the potential
maximum sentence is less than life impriscnment without parole are
entitled to have bail set. H.R.S. 8§804-3. Distriet Court judges
routinely set bail at the time of initial appearance, but they
do so pursuant to a bail schedule which means a fixed amount of
money bail in each case, with bail reduction and release available
only following a motion in Circuit Court. This practice must Dbe
modified 1f our standard is to be followed, because the standard
contemplates pretrial release at initial appearance when appropriate
without recourse to another court.

Hawaii has no law authorizing judges to remand a. defendant
to police custody for investigative purposes. As previously noted,

H.R.S. 8803-9(5) permits the police to detain a person for 48 hours

before charging him and bringing him before a judge. In effect, \}f
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an accused can be held without bail for 48 hours while the police
continue to investigate his case. Thie standard contemplates prompt
presentation before the court so that the accused can be quickly
advised of the charges and of his rights, but permits limited remands
for "eustodial investigation not involving interrogation." Limited
in purpose and duration, such a remand will enable police to place
the defendant in a line-up and accomplish other investigative tasks
not ineluding questioﬁing. Implementation of such a remand procedure

should help to realize the goal of prompt, initial presentment.

Standard 4.6;

Pretrial Release

Adequate investigation of defendants' wharacteristics and
circumstances should be undertaken to identify those defendants
who can be released prior to trial solely on their own promise to
appear for trial. Release on this basis should be made whenever
the court is satisfied that a defendant will appear when directed
to do so. If a defendant cannot be appropriately released on
this basis, consideration should be given to releasing him under
certain conditions, such as the depesit of a sum of money to be
forfeited in the event of nonaprearance, or assumption of an
obligation to pay a certain sum of money in the event of non-
appearance, or the agreement of a third person t¢ maintain contact
with the defendant and to assure his appearance. Private bail bond
agencies should be used when all other methods of asguring a

defendant's appearance are inadequate.
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Commentary:

This standard is similar to NAC Standard 4.6, except that the
task force rejected the last two sentences in the NAC standard,
which read as follows: '"Participation by private bail bond agencies
in the pretrial release process should be eliminated. In certain
limited cases, 1t may be appropriate to deny pre-trial ?elease
completely." The task force felt that a call for the elimination
of bail bonds, although a worthy goal, would be premature at this
time. [I'he standard, however, envisions bail bond agencies as a
Last-resort means of accomplishing pretrial release.

The commentary to NAC Standard 4.6 suggests: "Extensive
experimentation has shown that most defendants can safely be
released on nothing more than their own promise to reappear at a
designated time." This belief is substantiated by Hawaii's
experience with the Release on Recognizance program, and 18 re-
flected in our proposed standard on pretrial release. This standard
18 substantially similar to the recommendations in the following
ABA Pretrial Release Standards: 1.1 Policy fovoring release;

1.2 Conditions on release; 5.1 Release on order to appear or on
defendant's own recognizance; and 5.2 Conditions on release.

Hawaii statutes guarantee the setting of bail for all persons
accused of offenses in which the potential maximum sentenee <s less

than life imprisonmment without parole, see H.R.S. §804-3. Persons

accused of offenses carrying punishment of life imprisonment with-
out parole may be denied bail on a showing that "the proof is

evident or the presumptinn great,” see H.R.S. 8§804-3. The Hawaii
Constitution, Article 1, Seetion 9, provides thdt\"excessive bail

shall not be required,” and the Supreme Court has %%g pbwer to

\\\\\\
S
A
47 %

]




reduce excessive bail, see State v. Sakamoto, 56 Hawaii 447, 539

P.2d 1197 (1975). According to the court in Sakamato, three factors

are assessed in the determination of excessiveness: the likelihood

of conviction, the pecuniary circumstances 5f the accused, and
the probability that the accused will appear at trial.

The HawaiilCOnstitution, Article 1, Section 9, also provides:
"The court may dispense with bail 1f reasomnably satisfied that the
defendant or witness will appear when directed, except for a
defendant charged with an offense punishable by life imprison-
ment." Although Hawaii has not implemented this constitutional
norm with bail réform legislation (compare the Federal Batl
Reform Act, 18 U.S.C. 883146 et seq.), a substantial measure of
bail reform has been provided by the Release on Recognizance
program, which has been in operation in Hawaii since the late
1960's. Defendants are interviewed and investigated by the
Adult Probation department, and based on an assessment of resi-
dence, family ties, employment, and prior criminal record,vmdy
be recommended for release on personal recognisance, without
the posting of cash bail. The Court, pursuant to such a recom-
mendation, may grant ROR, reduce bail or order a supervised
release. Supervised release is often accomplished by acceptance
of the defendant in a group program such as Habilitat, Liiiha

House, Alcoholiec Treatment Unit or Teen Challenge. In addition,

employers who need or want an employee to continue working may
assist in securing the defendant's release. The faet that the
defendant is married and has childrven in need of eare may be

sufficient to allow supervised release.
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The ROR program will refuse to recommend release for anmyone
who has previously violated arrangements or conditions imposed
by the criminal justice system (probation, parole, bail, ROR),
anyone who has wilfully failed to appear in court when required,
and anyone accused of a Class A felony.

Hawaii practice thus accords generally with Standard 4.6,
although Hawaii statutory law dealing with pretrial release is

out of date and in need of revision.

Standard 4.7:

Nonappearance After Pretrial Release

Substantive law should deal severely with defendants who
fail to appear for criminal proceediﬁgs. Programs for the appre-
hension and prosecution of such individuals should be established
to implement the substantive law.

1. Substantive Law Concerning Failure to Appear.

The substantive law regarding failure to appear after pretrial

release should have the following features:
a. The offense of intentional and knowing failure to
appear should be defined as the failure to appear on
the designated date by an individual who, after receipt
of a citation or summons to appear in court of after
arrest, has been released from custody or hag been‘
permitted to continue at liberty upon the condition that
he will appear subsequently in connection with the crim-
inal action or proceeding, and who has had due notice
of the date on which his appearance is required. |

b. It should be an affirmative defense to the offense
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of intentional and knowing failure to appear that the
defendant was prevented from appearing at the Specifiéd
time and place by unavoidable circumstances beyond his
control.
¢. The penalty for intentional and knowing failurg to
appear should not exceed 30 days if the substantive crime
originally charged was a petty misdemeanor; should not
exceed one year if the substantive crime originally
charged was a misdemeanor; and should not exceed five
years 1if the substantive crime originally charged was
a felon&.

2., Programs for apprehension of fugitives should have the

following features:

a. If a defendant fails to appear at any scheduled
court appearance, the trial court should immediately
issue a warrant for his arrest and notify the prosecutor
and the police.
b. Each police department should place special emphasis
on securing the arrests of defendants who fail to appear

for court proceedings.

Commentary:

Based on NAC Standard 4.7, this standard recommends criminal
renalties for a defendant who fails to appear at scheduled court
proceedings. Hawaii currvently has two statutes providing penalties
for bail jumping, H.R.S. 88 710-1024 and 710-1025. Section 1024,
whieh defines "bail jumping in the first degree,'" provides a

possible five-year imprisonment penalty for intentionally failing
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to appear in a felony prosecution, while Section 1025 provides a
misdemeanor or petty misdemeanor cases. The commentary to these
sections points out: "Hawaii previously [to the 1972 penal code
revision] did not have criminal penalties for forfeiture of bail.
This is a reflection of the philosophy of a number of jurisdic-

ttons that rely too heavily upon the monetary sanetion to secure
compliance with an order to appear at some future date.... The

code espouses a more general use of the eriminal sanction for
fatlure to appear, encouraging the release of relatively poor

people either on minimal Bail or on their own recognizance,
and assuring the appearance -  the more wealthy people who might
otherwise be inclined to forfeit." Minor revisions to Sections

1024 and 1025 will be needed to conform them to Standard 4,7,

Standard 4.8:

Preliminary Hearing and Arraignment

If a preliminary hearing is held, it should be held within
two weeks fcllowing arrest. If the defendant is in custody the
preliminary hearing should be heid within 48 hours after initial
appearance. Evidence received at the preliminary hearing should
be limited to that which is.relevant to a determination that
there is prokable cause to believe that a crime was committed and
that the defendant committed it.

If a defendaint intends to waive preliminary hearing, he
should give notice to this effect at least 24 hours prior to the
time set for the hearing.

Commentary:
The standard follows NAC Standard 4.8 in,groviding for a

preliminary hearing within two veeks of arrest;f,{f the defen-
\\, .
|
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dant 18 not im custody, H.R.P.P. 5(e)(2) ecalls for a preliminary
hearing wit%in thirty. days. For defendants in custody, the
Standard and H.R.P.P. 5(ec)(2) are in agreement that the preliminary
hearing must begin within 48 hours. If the hearing is not begun,
the defendant 1s entitled to be released from custody.

The standard recommends that the scope of the hearing be
limited to a determination of probable ecause. Hawait law on

the séope of the preliminary hearing is expressed in Chung v. Ogata,

53 Hawaii 364, 493 P.2d 1343 (1972), stating that the purpose of
a preliminary examination is to prevent a person from being held
in custody without a prompt determination of probable cause.
However, the Court's suggestion on the scope of examination

permitted pursuant to that purpose is found in State V. Faafiti,

54 Hawaii 637, 513 P.2d 697 (1973): !""We also advise the district
Judges to permit the counsel for a defendant to examine fully
and thoroughly witnesses at all preliminary hearings.'" 54 Hawaiti

at 641, 513 P.2d at 701.
Our standard omits the NAC recommendation that "arraignment

should be eliminated as a formal step in a criminal prosecution.”
This omission is tied to our recommendation, in Standard 4.4,
that the grand jury be‘retained. Arraignment 18 the point at
wnich the defendant is called upon to plead to the indictment

returned by the grand jury.

Standard 4.9:

Discovery

The prosecution should disclose to the defendant tall its

evidence. The evidence disclosed should include, but not be
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limited to, the following:

l.

The names and last known addresses of persons whom the
prosecutor intends to call as witnesses at the trial,
together with their relevant written or recorded
statements;

Any written or recorded statements and the substance of
any oral statements made by the defendant or by any
codefendant, together with the names and last known
addresses of persons who witnessed the making of such
statements;

Any reports or statements of experts which the prosecutor

‘intends to introduce, or which were made by persons the

prosecutor intends to call as witnesses, including results
of physical or mental examinations, and of scientific tests,
experiments or comparisons, and of analyses of physical
evidence,

All relevant physical evidence, including but not limited
to books, papers, documents, photographs, or tangible
objects;

Whether there has been any electronic surveillance
(including wiretapping) of conversations to which the
defendant was a party or occurring on his private or
business premises;

Prior criminal record of the defendant and all prospective
prosecution witnesses; and

Any material or information which tends to negate the
guilt of the defendant as to the offense charged, or would

tend t¢ reduce his punishment therefor, or might reasonably
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be regarded as potentially valuable to the defense.

The intent of the foregoing provisions is that the prosecutor
should turn over to the defense his entire file, except for matters
specifically authorized by the court to be withheld. In addition,
to the extent that discoverable items are in the possession or
control of other governmental agencies or personnel, the prosecutor
should use diligent good faith efforts to cause such material
or information to be made available to defense counsel; and if
the prosecutor's efforts are unsuccessful the court should issue
suitable subpoenas or orders to cause such meterial or information
to be made available to defense counsel.

The defendant should disclose to the prosecutor all the
defense evidence which is not privileged. The evidence disclosed
should include, but not be limited to, the following:

1. The names and last known addresses of persons whom the
defense intends to call as witnesses at the trial,
together with their relevant written or recorded statements;

2. Any reports or statements of experts which the defense
intends to introduce, or which were made by persons the
defense intends to call as witnesses, including results
of physical or mental examinations, and of scientific tests,
experiments, or comparisons, and of analyses of physical
evidence;

3. All relevant physical evidence, including but not limited
to books, papers, documents, photographs, or tangible
objects;

4. The nature of any defense which the defense intends to

use at the trial.
54
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The intent of the foregoing provisions is that the defenée
should turn over to the prosecutor its entire file, except for
privileged material and matters specifically authorized by the
court to be withheld. In addition, to the extent that discoverable
items are in the possession or control of investigators or employees
of the defendant, the defendant should use diligent good faith
efforts to cause such material or information to be made available
to the prosecutor.

The disclosure contemplated in this standard should begin
within five days after arraignment and should be completed within
fifteen days after arraignment. In misdemeanor cases, disclosure
should be completed at least five days before trial. If, subsequent
to compliance with these rules or orders entered pursuant to
these rules, a party discovers additional material or information
which would have been subject to disclosure, he should promptly
notify the other party of the existence of such additional material
or information, and if the additional material or information is
discovered during trial, the court should also be notified.

Rules and procedures should be developed to provide for the
parties to depose prospective witnesses upon appropriate notice.

In cases where defendants are provided public representation, the
cost of depositions should be borne by the government.

The trial court should have the power to authorize either
side to withhold evidence upon a showing that a substantial risk
of harm to the witness or others would be created by the disclosure
and that there is no reasonable way to eliminate such a risk.

Sanctions available to the trial judge upon the failure of

a party to disclose non-privileged discoverable evidence should
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include but not be limited to the exclusion of such evidence at
trial, the initiation of contempt proceedings against the attorney
for failure to disclose, a court order mandating compliance with
proper discovery procedure, and granting a continuance to afford
opportunity for rebuttal. The desire to maximize the tactical
advantage of either the defense or the prosecution should not be

regarded as justification under any circumstances.

Commentary:

The standard, although generally in accord with NAC
Standard 4.9, gbes beyond all existing criminal discovery recommen-
dations of which we are aware by suggesting that both sides be
required to reveal "all" the evidence. The standard makes this
elear: '"The intent of the foregoing provisions is that the
prosecutor [there is similar language for the defensel should
turn over to the defense his entire file, except for matters
specifically authorized by the court to be withheld.'

The ABA Standards Relating to Discovery and Procedure Before
Trial provide that the prosecution should allow discovery "as
soon as practicable" after charges are filed against the defendant.

(ALl ABA standards discussed in this section are from the ABA
Standards Relating to Discovery and Procedure Before Trial.)

Discovery need not be requested by the defendant. Items of
diseovery include the identity and statements of witnesses and
tangible evidence which the procsecution intends to introduce at
trial, Experts' statements and test results arve discoverable
regardless of the prosecutor's intention to use suech evidence

at trial. The prosecutor 18 further requived to disclose to the
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defendant any exculpatory evidence in his pogssession. [The ABA
Standards further provide that upon request of defense counsel,
the prosecution should disclose whether any unsubscribed grand
Jury testimony ewxists and whether the defendant was the subgject

of any electronic surveillance,

The ABA provides for disclosure by the defendant of the names
and addresses of witnesses intended to be called at trial, the
nature of any defense intended to be used at trial, and expert
statements and test results, subject to constitutional limitations.
The defendant is also required to submit to line-up procedures,
fingerprinting, physical or mental examination, provision of
handwriting or speech exemplars, and any investigation of his
person which would be constitutionally permissible in the inves-
tigatory stages .prior to formal charging.

With respect to sanctions for failure to comply with disclosure
requirements, the ABA takes the position that sanetions should
affect the evidence and merits of the case as little as possible.
For this reason, the ABA rejeets the sanction of excluding and
evidence and proposes that cther less drastic sanctions be imposed.
Under the ABA standards, the trial court should either order
discovery, order a continuance, or make other orders as the trial
court deems Just.

H.R.P.P. 16 is derived substantially from the above ABA
Standards. The primary difference between the two is that in
Hawaii, diseovery is triggered by a formal request for discovery
from the opposing side.

H.R.P,P., 16 is a broad, reeiprocal discovery provisicn,

mandating "upon written vequest" the disclosure of names and
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addresses of witnesses, reports and statements of experts, and
relevant books, papers, photographs and tangible objects. The
defendant may be requived, under Rule 16({ec)(1), to submit to tests
and examinations and, under Rule 16(c)(8), to disclose his defense
or defenses. The prosecution must divulge the dependant's state-

ments and eriminal record, the fact of electronic surveillance,

and exculpatory information. The Hawaii rule is derived substan-
tially from the ABA Standards. It is a modern, comprehensive
discovery rule, but it stops short of requiring disclosure of "all"
evidence, and thus is not as Lliberal in providing discovery as 18
our proposal. Our proposal does not speak to the alibi defense in
particular, but it would require the defendant to discicse the
"nature" of the defense and both sides to disclose all their
witresses.

The major difference between our proposal and existing
practice is our suggestion that "rules and proeadures would be
developed to provide for the parties to depose prospective witnesses
upon appropriate notice.! This discovery deposition recommendation
goes beyond any p#rposed or existing eriminal discovery rule of
which we are aware. We vecognize the potential costs involved,
espectally since the costs of depositions for indigent defendants
"should be berne by the government,'" but we note that depositions
have proved effective ae discovery devices in civil cases. It may'
be thas: the inecreased costs would be substantially offset by the
savings resulting from decreased numbers of cases geing to trial,

a result we anticipate would follow the implementation of our
proposal. In any event, we suggest that Hawaii assume a leaderehip

role in experimenting with vastly increased use of the deposition

58

PP T U U U O VY T N T W W OY N ey TN U

L oma



- T Wy T TwWew TTww - YW w T W w o o

- e wTw T

procedure in eriminal cases.

H.R.P.P. 12.1 provides that the defendant must give notice to
the prosecutor and the court of his intention to rely upon the
defense of alibi. Such notification must be made in writing and
must generally be filed within the time allotted for the filing
of pre-trial motions. Upcn receipt of such notice, the prosecution

must inform the defense of the specific time, date and place at
which the offense was alleged to have been committed. The

defendant must then reveal the specifics of his alibi, ineluding
the witnesses he intends to use to establish his alibi. The
prosecution then must veveal the identity of its witnesses. The
rule furth.r provides for a continuing duty to disclose informa-
tion as it becomes known, and provides that failure to comply

with the rule may result in exclusion of testimony from any witness

whose identity was not properly disclvsed.

Standard 4.10:

Pretrial Motions and Conferences

All pretrial motions in jury trials should be filed within
21 days of the arraignment. A hearing should be held on such
motions within 14 days of the filing of the motions. The court
should rule on such motions within 72 hours ot the close of the
hearing.

At this hearing, the court should utilize a checklist to insure
that all arpropriate motions have been filed and all necessary
issues raised. All issues raised should be resolved at this point;
reser7ed rulings on motions should be avoided.

No case should proceed to trial until a pretrial confe;enCe

}

)

:j

59




has been held, unless the trial judge determines that such a con~-
ference would serve no useful purpose. At this conference,
maximum effort should be made to narrow the issues to be litigated
at the trial.

Where possible, this conference should be held immediately
following and as a part of the motions hearing. 1In any event, it

should be held within five days of the motions hearing.

Commentary:

The standard follows NAC Standard 4.10 in providing for an
omnibus hearing- for the dispecsition of all pretrial motions.

The standard requires that motions be filed within 21 days of
arraignment and that "a hearing should be held on suech motions
within 14 days of the filing of the motions." The trial court is
charged with maintaining a checklist to ensure that all appropriate
motions are filed, and with ruling on all motions "within 72 hours
of the close of the hearing.”

The standard further provides for a pretrial conference
following the resolution of pretrial motions for the purpose of
narrowing the issues for trial "unless the trial judge determines
that such a conference would serve no useful purpose.”" This
recommendation also trarks NAC Standard 4.10.

The ABA Standards Relating to Discovery and Procedure Before
Trial (Standards 5.1 through 5.4) call for substantially similar
procedures. See also ABA Standard 2.52 Relating to Trial Courts.

H.R.P.P. 12 does not speeifically require an omnibus motion
hearing, but does require that most motions be raised prior to

trial and that "a motion made before trial shall be determined
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before trial unless the court orders that it be deferred...."
Moreover, the commentary to Rule 12 points out that the rule is
designed to encourage the use of a single motions hearing. Thus,
Rule 12 substantially comports with our proposed standard. One

magjor difference is the responsibility which the proposed
standard places on the court to "insure that all appropriate

]

motions have been filed." Existing rules contain no such
requirement.

H.R.P.P. 1711 provides for a pretrial conference "upon
metion of any party or upon [the court's] own motion." The
purpose of the conference is to "promote a fair and expeditious

triagl." Thus, Hawaii practice is in substantial compliance with

Standard 4.10.

Standard 4.11:

Priority Case Scheduling

Immediately following the arraignment, the prosecutor and
defense attorney should advise the court of those cases that are
to be tried and that should be given priority in assigning cases
for trial. Cases should be given priority for trial where any of
the following factors are present:

1. The defendant is in pretrial custody;

2. The defendant is a recidivist; or

3. The defendant's pérsonal or professional circumstances

render appropriate an early trial.
The prosecutor should also advise the court, in the presence of
defense counsel, if the prosecutor believes that the case should
be given priority for trial because the defendant poses a signi-
ficant threat of violent injury to others or is a professional
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criminal*v The court should also consider, in setting priorities
for trial, the age of the case and whether the defendant was

arrested in the act of committing a felony.

Commentary:

The siandard places upon counsel the responsibility for
suggesting case scheduling priorities according to specified
standards. The standard's procedures and criteria resemble
those proposed in NAC Standard 4.11. The objectives of the
standard are to protect the interests of defendants who are in
ecustody, and to serve the public interest "by recognizing that
certain offenders present a greater threat to the community
than others and that rapid trial of such offenders reduces this
threat." GSee Courts, p. 95.

ABA Standard 1.1 Relating to Speedy Trial states that:

To effectuate the right of the
accused to a speedy trial and the
interest of the public in prompt dis-
position of criminal cases, insofar
as 1t practicable:

q) the trial of eriminal cases
should be given preference
over civil cases; and

b) the trial of defendants in
custody and defendants
whose pre-trial liberty <is
reasonably believed to pre-
sent unusual risks should
be given preference over
other ceriminal cases.

Our standard assumes that the three specified kinds of
criminal trials will be given priority over all other trials,

but chooses not to recommend that all eriminal trials have

prigrity over ali civil trials. In Hawaii all courts currently
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follow a policy cof assigning priority in case scheduling for
trials of defendants in pretrial custody. We vecommend that
that policy be supplemented by the inelusion of the additional

factors and procedures set forth in Standard 4.11.

Standard 4.12:

Continuances

Continuances should not be granted except upon a showing of

good cause.

Commentary:

The standard follows NAC Standard 4.12 except that the
latter's requirement of verified, written motions for continu-
ances is deleted as unnecessary. The point of the standard is
to reduce delay, and we believe that the requirement of "good
cause" will enhance that result.

AB{ Standard 1.8 Relating to Speedy Trial provides the
same bagic guidelines for granting continuances. See also ABA
Standard 2.56 Relating to Trial Courts. The ABA states that the
interest of the public in the prompt disposition of the case
should be taken into account in evaluating a request for
continuance. ABA Standard 1.4 FRelating to the Funciion of the
Trial Judge also zharges the trial judge with responsibility
for avoiding delays and extended recesses except for good cause.

There are several references to cowntinuanees in the

l&awaii Rules of Penal Procedure. H.R.P.P. 5(c)(4) provides for

the continuance of a preliminary hearing upon a showing of

good cause; Rule 15(b) allows the court to extend the time for
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the taking of depositions upon a showing of cause; and Rule 16(e)
(8) (i) provides that the court may graui a continuance when one

party has failed to comply with the regulations pertaining to
discovery. Finally, the commentary to H.R.P.P. 48 indicates

that when the vule is "eombined with a policy of granting
continuances only where fully justified" it articulates the
concept that both society and the criminal justice system have
an interest in speedy trials. Hawaii practice measures up to

the proposed standard.

Standard 4.13:

Jury Selection

Questioning of prospective jurors should be conducted by the
trial judge and the attorneys for the prosecution and defense.

The trial judge's examination should cover matters relevant to
statutory qualifications and potential jurors' general backgrounds.
The balante of the examination should be conducted by attorneys
for the prosecution and defense. Such examination should cover
all matters relevant to the potential jurors' qualifications to

to sit as jurors in the case on trial. Questions that are irrele-
vant, repetitive, or beyond the scope of proper juror examination
should not be permitted.

The number of peremptory challenges should correspond to the
gravity of the offense and should be established by court rule.
The prosecution should be entitled to a number of peremptory
challenges equal to the total number to which the defendants are

entitled.
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Commentary:

Standard 4.13 departs from NAC Standard 4.13 which proposes
thdt "questioning of prospective jurors should be conducted
exelusively by the trial judge." The NAC would permit counsel

to submit proposed voir dire questions to the judge, and would

require that such questions be put to prospective jurors unless
repetitive, irrelevant, or "beyond the scope of proper Jjuror
examination.” Our standard is more in line with ABA Standard
2.4 Relating to Trial by Jury which recommends that the judge
permit questioning by the defense and the prosecutor.

H.R.P,P. 24 gives the trial court the dption of allowing
the parties to conduct the voir dire examination or conducting
the examination itself. If the latter option ts chosen, ‘the
court shall permis the parties or their attorneys to suppiement
the examination by such further inquiry as it deems proper.'
Our standard is to the same effect.

The statutory qualifications for jury duty are contained
in #.R.S. §812-4. 1In brief, the statute requires that a
potential juror be an eighteen-year-old citizen of the U.S.
and the State and a resident of the circuit; that he reqd,
speak, and. understand English, that he suffer from no‘physical
or mental disability; and that he not be a convicted felon.
Section 612-5 adds the further provision that a juror not be
related to a party to the case.

H.R.P.P. 24 also provides that each side is entitled to
twelve peremptory challenges if the offense charged is punishable

by life imprisonment. In such cases involving multiple defen-

dants, cach defendunt is allowed sixz peremptory challenges. In
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all other non-capital criminal cases, each side is allowed three
peremptory challenges. If such other cases involve multiple
defendants, each defendant is entitled to two peremptory
challenges. The prosecution, in all cases, is allowed the same
number of peremptory challenges allowed to all defendants. We
take no position on whether the existing Hawaii scheme of
peremptory challenges complies with our proposal that the number
of peremptories '"should correspond to the gravity of the offense.”

We note that the Hawaii Supreme Court, in State v. Pokini, 58

Hqwaii 640, 626 P.2d 94 (1974), stressed the importance of the
voir dire examination to the intelligewt exercise of peremptory

challenges. Moreover, the U.S. Supreme Court, in Pointer v.

United States, 151 U.S. 396 (1894), pointed out that the peremptory

challenge is "one of the most important rights secured to the

accused.”

Standard 4.14

Jury Size and Composition

Juries in criminal prosecutions should be composed of twelve
persons. A reduction in jury size during the course of a trial
to not less than ten members for reasons of illness or other good
cause should be permitted when all parties stipulate to such a
reduction.

Commentary:

We rejected the recommendation of NAC Standard 4.14 that
eriminal trial juries, in cases not punishable by life imprison-
ment, "should be composed of less than 12 but of at least six

persons." GSee Courts, p. 101. The NAC characterizes the twelve-
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person jury as an ”accideni of history," and suggests that juries
of less than twelve can reliably perform the fact-finding function.
We believe that éawaii 18 committed to the twelve-person jury,
whatever its origin.

ABA Standard 1.1 Relating to Trial by Jury states that
"the right to jury tvial may be limited...by the use of juries
of less than twelve without regard to the consent of the parties.”
However, recently adopted ABA Standard 2.10(a) Relating to Trial
Courts states that juries should be composed of twelve persons
except when the potential term of imprisonment i8 not more than
six months. In such cases a jury'numbering between six and twelve
would be satisfactory. The ABA believes that "the criminal Jury
should consist of the traditional twelve persons to assure the
breadth of viewpoint ordinarily included <in such a relatively
large group." We concur in this view. J

The U.8. Supreme Court in Williams v. Florida, 399 U.S.
78 (1970), said that the Sixth Amendmént right to trial by Jury
18 satisfied by the use of juries composed of less than twelve
members, as long as the group is "large enough to promote group
deliberation, free from outside attempts at intimidation, and
.« provide a fair possibility for obtaining a representatibe
erogs~section of the community.” The Williams court held that
Florida's use of a six-person jury did not violate the defendant's
right to trial by jury. This interpretation of the Sizth
Amendment permits but does not require that states provide for

juries of less than twelve.
H.R.P.P. 23(b) provides that "juries shall be of 12 but at

any time before verdict the parties may stipulate in writing
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with the approval of the court that the jury shall consist of
any number less than 12." This rule is consistent with

Standard 4.14.

Standard 4.15:

Trial of Criminal Cases

In every court where criminal proceedings are held, the court

and attorneys should make every effort to expedite the proceedings.

Commentary:

Standard 4.15 is designed to place rzsponsibility on the
court and counsel v expedite trial proceedings. The task force
rejected the specific suggestions contained in NAC Standard 4.15
to the effect that court sessions should begin and end at certain
times, that opening statements be clear and nonargumentative,
that evidence be relevant, and that summations be subject to
time limits, as obvious but unnecessary to detail. In Hawait
the courts open at 7:45 a.m. and close at 4:30 p.m. Most trials
are scheduled to begin at 8:30 a.m. Jury selection for the
following case begins when the jury retires to consider its
verdict in the preceding case. An alternative procedure for
pieking juries has been to require the presence of the jury
panel on Monday and pick the juries for the scheduled trials
during the upcoming week. WNe believe that the courts in Hawaii

are in compliance with our standard.
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CHAPTER 5

SENTENCING

Standard 5.1:

The Court's Role in Sentencing

When sentencing a defendant convicted of a felony to a term
of ‘mprisonment, the trial judge shall impose a sentence, which
in avcordance with applicable statutes, fixes the maximum period
that a defendant's liberty may be restricted and the minimum
term of‘imprisonment which must be served before parole eligibility
commences. In imposing sentenge, the judge should obtain and
consider as much individualized information about the defendant
as is available. The Intake Service Center should provide
individualized sentencing information to the court. Within the
maximum and minimum sentences fixed by the court, other agencies
may be given the power to determine the manner and extent of

interference with the defendant's liberty.

Commentary:

The task force considered three methods of defining the
court's sentencing funetion: (1) that the court "have no
function in the sentencing of criminal defendants'; (2) that
the court impose only the maximum term of imprisonment, and
that other agencies be given the power to determine the minimum
sentence for parole eligibility; and (3) the chosen standard,
that the court fix both the maximum and minimum term of imprigon-
ment. Option (2) is the method recommended by NAC Standard 5.1,

and thie is the method currently employed in Hawaii. In
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selecting option (3), the task force, by a split vote, recommends
that the court be given greater power in assuring that a parti-
cular minimum sentence be served by a particular defendant
than s the case at present.

NAC Standard 5.1 1e as follows:

Jury sentencing should be abolished
in all sttuations. The trial judge should
be required to impose a sentence that,
within limits imposed by statute, deter-
mines the maximum period a defendant's
liberty may be restricted. Within this
maximum period, other agencies may be
given the power to determine the manner
and extent of interference with the
offender's liberty. Continuing juris-
diction in the trial court over the
offender during the sentence imposed
18 not inconsistent with this standard.

ABA Standard 2.1 Relating to Sentencing Alternatives and
Procedure is as follows:

(a) ALl crimes should be classified for
the purpose of senteneing into categories
which reflect substantial differences in
gravity. The categories should be very few
in number. FEach should specify the senten-
eing alternatives avatilable for offenses
which fall within it. The penal codes of
each jurisdiction should be revised where
necessary to accomplish this result.

(b) The sentencing court should be
provided in all cases with a wide range
of altermnatives, with gradations of super-
visory, supportive and custodial facilities
at its disposal so as to permit a sentence
appropriate for each individual case.

(e) The legislature should not
speeify a mandatory sentence for any sen-
teneing category or for any particular
offense.

(d) It should be recognized that in
many instances in this country the prison
sentences which are now authorized, and
sometimes required, are significantly
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higher than are needed in the vast majority
of cases in order adequately to protect the
interests of the publie. Senteénces of
twenty-five years or longer should be
reserved for particularly serious offenses
or, under the civcumstances set forth in
sections 2.5(h) and 3.1(e) (speaial term),
for certain particularly dangercus offenders.
For most offenses, on the other hand, the
maximum authorized prison tevm ought not

to exceed ten years except im unusual

eases and normally should not exceed five
years.

The Hawaii Penal Code containg a comprehensive sentencing
scheme. [The court may suspend the imposition of sentence, may
impose a fine authorized by statute, or may imprison a convicted
defendant. If the court sentences a defendant to prison, the
maximum term is automatically fiwxed by Hawaii Penal Code $660:
20 years for a class A felony, 10 years for a class B felony,
and 5§ years for a class C felony. Sections 661-663 aof the penal
code deal with extended terms of imprisonment for certain
offenders and with misdemeanor sentencing, and would not be
affected by our recommendation. Section 669 requires that the
board of paroles and pardons, "as socn as practicable but no
later than six months after commitment...hold a hearing, and
on the basis of the heaving make an order fiming the minimum
term of imprisomment to be served before the prigoner shall
become eligible for parole." Standard 5.1 would place the

funetion of minimum term setting with the court.
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CHAPTER 6

REVIEW OF THE TRIAL COURT PROCEEDINGS

Standard 6.1:

Unified Review Proceedings

Every convicted defendant should be afforded the opportunity
to obtain a full and fair judicial review of his conviction and
sentence by a tribunal other than that by which he was tried or
sentenced. Review in that proceeding should extend to the entire
case, including:

1. The legality of all proceedings leading to the conviction;

2. The legality and appropriateness of the sentence;

3. Errors not apparent in the trial record that might also

ke asserted in collateral attack. ' %
|

Commentary:

The standard is similar to NAC Standard 6.1, except that
the latter would include in the unified appellate proceeding
"matters that have heretofore been asserted in motions for new
triazm" The NAC standard articulates the basic proposal of
the NAC regarding appellate review, and the NAC commentary
points out that the premise of the NAC proposal "is that there
should be a single, unified review proceeding in which all
arguabZ; defects in the trial proceeding can be exzamined and

settled finally." See Couvts, p. 113. The NAC seeks to

R

accomplish this goal by incorporating in a unified proceeding
nearly all possible appellata issues including review of guilty

pleas, rgview of sentences, and review of matters not necessarily
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apparent in the trial record which have heretofore been raised
in motions for new trials and collateral attack proceedings.
The task force adopted the substance of the NAC standard, but
omitted mention of motions for new trials, which are governead
by H.R.P.P. 33. ]

Such a unified appellate proceeding would presumably
"discover and dispose of all conceivably arguable defects in
the trial proceeding"” (see Courts, p. 117), thereby imparting
a high degree of finality to the reviewing court's dispnsition.
The standard t@us envigions one expeditious and efficient
review procedure which would reduce the number of appeals,
the time period from appeal to final deeision, and the number
of collateral attacks and appeals therefrom. Because of the
novelty of this proposal, it conflicts with the ABA recommenda-
tions and with Hawaii law and practice.

The ABA position on review of criminal cases i1s contained
in three volumes: ABA Standards Relating to Criminal Appeals,
ABA Standards Relating to Appellate Reuview of Sentences, and
ABA Standards Relating to Post-Conviction Remedies. Although
the ABA does not specifically recommend the retention of the
traditional mode of appellate review, a reading oflthe three
relevant ABA volumes indicates that the ABA appellate model
18 the traditional one."Hawaii also follows this traditional
mode. H.R.S. § 641-16 limits the Supreme Court to correcting
errors appearing on the record. The statute further limits
appeals to matters brought to the attention of the trial

eourt and reserved for appeal. See Xawamoto v. Yasutals, 49
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Hawaii 42, 410 P.2d 976 (1967). However, when Justice requires,

the Supreme Court may confront issues raised for the fivst time

on appeal. In Re Taxes, Hawaiian Land Co., 53 Hawaii 45, 487

P.2d 1070 (1971).
The NAC, the ABA, and Hawaii all agree on the propriety

of an appeal of the sentence. See ABA Standard 1.1 Relating
to Appellate Review of Sentences, and H.R.S. £541-16 which

permits the Hawaii Supreme Court to correct or reduce an "illegal
or excessive” sentence. The balance of Standard 6.1, however,

will require legislative implementation.
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Standard 6.2:

Professional Staff

The reviewing court should have a full-time professional

staff of lawyers, responsible directly to the judges, to perform

the following functions in review of criminal cases:

l.

Monitoring. The staff, assisted by the clerks of the
Supreme Court, should affirmatively monitor each case
to insure compliance with the court's rules and to
avoid unnecessary delay in the review process.

Shaping the Record. The full trial transcript should be
exéeditiously provided the reviewing court, and the
staff should take action to insure that those portions
of transcripts, trial court papers, and other matters
that are essential to a full and fair adjudication of
the issues are put before the judges.

Identification of Issues. The staff should take affirm-

ative steps to discover all arguable issues in the case,

even though not asserted by defendant and apparent on

the record, so that all matters that might be asserted
later as a basis for further review can be considered

and decided in the initial review proceeding.

Screening. The staff should review all cases, identify

those that contain only insubstantial issues, and prepare

pre~hearing memoranda -recommending appropriate disposition

so that those cases may be decided with a minimum

involvement of judicial time.

. The function of this staff should be to supplement rather

than replace the work of attorneys representing the prosecution
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and the defendant in each case.

Commentary:

This standard is the key to the unified proceeding
envisioned in Standard 6.1. It is similar to NAC Standard
6.2, the commentary to which notes that "staff attorneys are
useful to any appellate court, but they are essential to the
concept of a single review ?f the case...if such review s
to be expeditiocus and is to embrace all issues.” The proposal
would have the professional gstaff handle many of the court's
administrative duties, thereby freeing the justices for more
important responsibilities. Additionally, the screening
function of the staff is designed to allow the justices to
concentrate on cases with substantial legal issues by disposing
of insignificant cases with q minimum amount of judieial in-
volvement. ZThe professional staff should evaluate the case
prior to review by the appellate judges. After such a review,
the staff would recommend appropriate disposition if there are
no issues of substance and thug screen frivolous appeals. The
ABA has no comparable provision.

Current Hawaii practice, under H.R.S. B602-5, requires
indigent appellants to move the trial court for leave to appeqz
in forma pauperis, thus providing one means of screening

frivolous appeals. In State v. Hayashida, 55 Hawaii 453, 522

P.2d 184 (1974), the Hawaii Supreme Court ruled that unless
the issues raised by the indigent defendant in his motion are
so frivolows that an appeal based on such issues would be

dismissed, the appeal reguest must bhe granted. Should the trial
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court deny the motion, the defendant would have the right to

appeal such a determination. In Re Carvelo, 44 Hawaii 31 (1944).

The task force believes that the business of screening frivolous
appeals is more appropriately lodged in the appellate court,

&ssuming a staff adeQuate to perform this function.

The professional staff is assigned other tasks which are
important to a smoothly funetioning appellate procedure. The
staff would be responsible for the monitoring of the case to
insure i1ts prompt resolution, ABA Standard 3.1(a) Relating to
Criminal Appeals is to the same effect.

In Hawaii; H.R.P.P. 39(a) places "the supervision and
contnol of the proceedings on appeal...in the supreme court from
the time the notice of appeal is filed with its clerk." The
Hawaii Supreme Court has no staff of lawyers other than two
law clerks assigned to each of the four associate Justices.

The Chief Justice has three law clerks. The responsibilities of
the individual law clerks are determined by the justices, but
certainly are not as extensive as contemplated by Standard 6.2.
Also, most law clerks are recent law graduates and lack the
requisite trial experience to go outside the record to determine
the presence of additional issues and to gather evidence on

such a point. This standard envisions additional personnel than

are currently available to the Supreme Court.

Standard 6.3:

Flexible Review Proceedings

The reviewing court should utilize procedures that are

flexible and that can be tailored in each case by the staff and
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the judges to insure maximum fairness, expedition, and finality
through a review of the trial court proceeding. The review
procedures should provide for:

1. Receiving and considering new evidence on the issue of
guilt, or on the sentence, or on the legality of ‘the
trial court proceedings; or referral to the trial court
for the receipt of new evidence and resolution of
appropriate issues;

2, Means of identifying and deciding all arguable points
in the case, whether or not apparent on the record,
including points that might alsc be raised in a collateral
attack on the conviction or sentence;

3. Internal flexibility permitting the reviewing court to
control written briefs and oral argument, including
leeway to dispose of the case without oral argument or
on oral aigument without written briefs on some or all
of the issues;

4. Authority in the reviewing court, at its discretion, to
require or permit the presence of the defendant at a
review hearing;

5. Autﬁority in the reviewing court to remand the case for

reconsideration of sentence.

Commentary :

Standard 6.3 resembles NAC Standard 6.3, the ecommentary
to which says: "plemible ‘and distinetive procedures for crim-
inal review are especially tmportant in implementing the

concept of unified review, under which preovisions must be made

W
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for receiving evidence outside the record and spotting issues
not asserted by the defendant. There is an interrelationship
between the flexible procedures provided for in this standard
and the staff functions contemplated in Standard 6.2. Each 1s
dependent on the other." See Courts, p. 123.

Regarding the control of written briefs and oral argument,
Rule 2(e) of the Rules of the Supreme Court of Hawaii permits
the Supreme Court to approve a written stipﬁlation of the
parties that the case be submitted on briefs without oral
argument. However, this rule does not permit the elimination
of written briefs and, more importantly, does not allow sub-
mission on the briefs without a stipulation by the parties. Thus,
Hawaii rules permit the parties to initiate a variation from
standard procedure, but the standard contemplates that the
reviewing court can unilaterally alter the appellate procedure,
such as by eliminating oral argument altogether in appropriate
cases.

Neither Hawaii law nor the ABA speaks to the issue of
the presence of the defendant at the appellate argument.
Appellants on bail are free to attend the proceedings in their
cases, but Standard 6.3(4) would enable the court to require
the presence of a jailed defendant.

Standard 6.3(5) enables the Supﬁéma Court "to amend the
case for reconsideration of sentence.'" NAC Standard 6.3(6)
would enable the reviewing court "to substitute for the sentence
imposed any other disposition that was open to the sentencing

court, if the defendant has asserted the excessiveness of his




sentence as eryor." ABA Standard 3.3 Relating to Appellate
Review of Sentences states that the appellate court should have
the authority to incrzase serténee. Hawaii law 1s expressed

in H.R.S. 8641-16: "In case of a conviction and sentence in a
eriminal case, i1f in its opiniton the sentence ig illegal or
excessive 1t [the Supreme Court] may correet the sentence to
correspond with the verdict or finding or reduce the same, as
the case may be." Standard 6.3(5) provides the cdditional

remedy of remand for sentencing reconsideration by the trial

~Judge.

Standard 6.4: Dispositional Time in Reviewing Cases

The reviewing court should establish time limits for the

disposition of appellate cases.

Commentary:
In recommending that the reviewing court "establish time
limits for the disposition of appeilate cases,” the task force

rejectad -he guﬁdaléﬂgs pronosed in NAC Standard 6.4: 30 days

& LT
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for initial action, 60 days for final disposition of cages
"eontaining only insubstantial issues," and 90 days for other
cases. The task force perceived no need to specify appellate
time Limite, but did think it appropriate to call upon the
appellate court to establish guidelines. Compare ABA Standard
3.4 Relating to Criminal Appeals, which urges courts to develop
and employ techniques for the expeditious processing of appeals.
H.R.P.P. 37(c) prouvides that a convicted defendant mus#
file a notice of appeal "within 10 days after the entry of the

judgment or order appealed. from." The progsecution ts given 30

80



days. '"Upon a showing of excusable neglect" either party may
be granted qn additional 30 days.

H.R.P.P. 39(ec) requireg that the appellant docket his
appeal within 40 days from the date of filing of the notice of
appeal. Hawaii Supreme Court Rule 3(b) requires the filing of
the opening brief within 60 daye after the docketing of the
appeal, and Rule 3(ec) specifiee that answering briefe are due
within 60 days of receipt of the opening brief. Rule 3(d) permits
appellant to file a reply brief within 30 days after receipt
of the answeriqg brief. Time limites for scheduling oral
argumente and final disposition of appeals have not been

promulgated.

Stanéard_G,S:

Exceptional Circumstances Justifying Further Review
After a reviewing court has affirmed altrial court conviction
and sentence, or after expiration of a fair opportunity for a
defendant to obtain review with the aid of counsel, the convie-
tion &and the sentence generally should be final and not subject
to further review in the state courts. Further review should be
available only in the fullowing limited eircumstances:
l. An appellate court determines +hat furthar review
would serve the public interest in the development of
legal docotrine br in the maintenance of uniformity in
the application of decisional and statutory law;
2. The defendant asserts a claim of newly discovered
evidence; which was;n@t known to him and which could

not have been digcovered through the exercise of due
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diligence prior to conclusion of the unified review
proceeding or the expiration of the time for seeking
review, and which in light of all the evidence raises
substantial doubt as to the defendant's guilt; or

3. The defendant asserts a claim of constitutional viola-
tion which, if well-founded, undermines the basis for
or the inteyrity of the trial or review proceeding; or

impairs the reliability of the fact-finding process

at the trial,

Commentary:

| &#andard 6.5 should be viewed in conjunction with Standard
6.1, which expands the scope of direct review. "Further"” or
coliatéral review is correspondingly restricted by this standard,
which resembles NAC Standard 6.5. The NAC points out %hat, even
with unified review proceedings as recommended in Standard 6.1,
"there will still be.exceptional aircumstaﬁces in which a further
review of certain issues wiil be justifiable.”

The ABA proposes a unified post-conviction review proceeding.

ABA Standard 1.1 Relating fto Post-Conviction Remedies reads:
"There should be one comprehensive remedy for post-conviction
review (1) of the balidity of judgements of conmvietion or (ii)
of the legality of custody or supervision based upon a judgement
of conviction. [The unitary remedy should encompass all claims
whether factual or legal in nature and should take primacy over

any existing procedure or process for determination of such
elaims." Thus the ABA would opt for a unified review process

at the post-convietion stage rather than at the dirvect appeal

stage. While Standard 6.5 Limits further review to three
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etreumstances, the ABA lists eight grounds of proper post-
conviction relief. See ABA Standard 2.1 Relating to Post-
Conviction Remedies. An analysis of ihese grounds indicates
that most of them could fit into one of the three categories
listed in Standard 6.5,
| H.R.P.P. 40, a new provision entitlad "Post-convietion
proceeding, " measures up in most rvespects to the spirit of
Standard 6.5, Rule 40's remedy "shall encompass all common
law and statutory procedures for the same purpose, ineluding
habeas corpus and coram nobis." Relief from judgments of
conviction can be based on the following grounds: "(1) that the
judgment was obtained or sentence imposed in violation of the
constitution of the United States or of the State of Hawait;
(i) that the court which rendered the judgment was without
Jurisdiction over the person or the subject matter; (ii1) that
the sentence is illegal; (iv) that there is newly discovered
evidence; or (v) any ground which is a basis for collateral
attack on the judgment." Rule 40 also provides for appeaZs to

the supreme court, and for public defender rvepresentation in

appropriate cases.

Standard 6.6:

Further Review of Issues Previously Adjudicated at the
Appellate Level.

If, after initial appellate review, a defendant seeks
further review, claiming a constitutional violation in the
excéptional ¢ircumstances described in subparagraph 3 of Standard
6.5, the court should not adjudicate the claim if it has beéen
adjadicated previously Oﬁ‘thg.merits by any appellate court in
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the state court system.

Commentary:

Standard 6.6 is similar to NAC Standard 6.6, which employs
the prinetple of res judicata fo bar repetitious litigation.
The NAC comments point out: "[Tlhere is little Justifiecation
within a single court system for allowing the relitigation of
any issue, constitutional or otherwise. If a State court already
has adjudicated the matter, a court of that same State need not
afford a second adjudication." See Courts, p. 152.>

If an <issue has been litigated and ruled upon in a habeas g
corpus action, them it cannot be raitsed again in a subsequent

habeas corpus action. H.R.S. 8660-5(4). H.R.P.F. 40(a)(3),

governing post-conviction proceedings in Hawaii, establishes
that pbst—eonvicﬁion relief "shall not be available and relief
++8hall not be granted where the issues sought to be raised
have been previously ruled upon or were waived." This accords
wi?h Standard 6.6, and with ABAvStandard 6.1(a) Relating to
Pogt-Conviction Remedies, which provides: '"Unless otherwise
required in the interests of justicz, any ground of post-

convietion relief...which has been fully and finally litigated

in the proceedings leading to the judgment of conviction shouid
not be re-litigated in post-conviccion proceedings."” The ABA

suggests that finality be an affirmative defense to he pleaded

and proved by the state upon the filing of a repetitious J
petition, [The ABA also holds that a question has been fully and

finaily litigated when the highest court of the state has ruled }

on the merits of the question.
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Standard 6.7:

Further Review of Prior Factual Determinations

When a defendant seeks further review, claiming a constitu-
tional viclation in the exceptional circumstances described in
subparagraph 3 of Standard 6.5, determinations of basic or
historical facts previously made by either a trial or reviewing
court, evidenced by written findings, should be conclusive, unless
the defendant shows that there was a constitutional violation

that undermined the integrity of the fact-finding process.

Commentary:

| This standord resembles NAC Standard 6.7, the comments to
whiceh point out: '"[Ilt is desirable to treat underlying factual
issues-~the historical or basic facts--as settled for all pur-
poses, once they have been tried and reviewed in a constitutionally
valid proceeding in any court."” Under this standard, a decision

on the facts underlying the legal deeision cannot be relitigated
unless the prior factual determination was constitutionally

infirm.

Hawaii law <18 iw accord with Standard 6.7. H.R.P.P. 40(f),
applicable to post-conviction proceedings, empowers a court to
"deny a hearing or a specific question of fact when a full and
fair evidentiary hearing upon that question was held at the
original trial or at any later proceeding.” ABA Standard 6.2

Relating to Post-Conviction Remedies 1s to the same effect.

Standard 6.8:

Further Review of a Claim Not Asserted Previously

When a defendant seeks further review, claiming a constitutional
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violation in the exceptional circumstances described in sub-

paragraph 3 of Standard 6.5, the court should not adjudicate the

merits cof the claim if in the trial court or the r

it was not adjudicated because it was expressly disclaimed by

the defendant or his lawyer.

Commentary :

This standard is based upon NAC Standard 6.8, the comments

to which note that a disclaimer by the defendant or his counsel
"may oceur more often if the unified review proceeding embodied

tn these standards is adopted, because the reviewing court would

probe affirmatively for possible constitutiongl defects in the

trial proceeding by directing inquiries to the defense lawyer

]

and the defendant." See Courts, p. 135,

H.R.P.P. d0(a)(3), governing post-conviection proceedings,

provides that relief "shall not be granted where the issues

sought to be raised...were waived. An issue is waived 1f the

.petitioner knowingly and understandingly failed to raitse 1t

and it could have been raised before the trial, at the trial,

on appeal, in a habeas ¢orpus proceeding or any other procesding

actually conducted, or in g prior proceeding actually initiated

under this rule, and the petitioner is unable to prove the

existence of extraordinary etrecumstances to Justify his failure

to raise the issue."”

Standard 6.9:

Stating Reasons for Decisiong

A reviewing court should always state its reasons for its

decision in a criminal case.

eview proceeding




As to insubstantial issues, the statement of reasons should
be brief and designed only to inform the defendant of what
contentions the court considered and why, by citation to authority

or otherwise, it rejected them.

Commentary: .
The Hawaii Supreme Court employs a poliecy thet measures

up to Standard 6.9. Written opinions are vendered in all cases,

although not all are published in the offieial reports.
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CHAPTER 7

THE JUDICIARY

Standarxd 7.1:

Judicial Selection

The selection of judges should be based on merit qualifi-
cations for judicial office. A selection process should
aggressively seek out and consider the best potential judicial
candidates.

Judges should be appointed from a list of names supplied
by the Judicial Council. The Hawaii Bar Associat:on should
review all proposed judicial appointments and make appropriate
evaluations and recommendations.

Commentary:

The first paragraph of Standard 7.1 is similar to NAC
Standard 7.1, which also calls for "merit qualifications for
Judicial office.” The NAC also proposes a judicial nominating
commission to recommend candidates to fill judieial vacancies.
Our standard calls for the names of candidates to be supplied
by the Hawaii Judietal Council.

Avticle V, Section 3, of the Hawaii Constitution provides
Ffor the appoinmtment of Supreme Court Jusiices and Circuit Court
Judges by the Governor with the advice and consent of the
Senate. H,R,S. 8604-2 empowers the Chief Justice to appoint all

District Court Judges.

Standard 7.2:

Judicial Tenure
Appointment should be for a term of ten years for appellate
88




and circuit court judges, At the end of each term, should the
appointing authority desire to reappoint an appellate or circuit
court judge to another ten year term, he should seek and obtain
the recommendation of the Judicial Council.

District Court judges should be appointed for a term of six
years. At the end of each term, should the appointing authority
desire to reappoint a district court judge to ancther six year
term, he should seek and obtain the recommendation of the Judicial
Council,

An mandatory retirement age of 65 years should be set for
all judges, subject to a provision enabling judges over that

age to sit thereafter at the discretion of the Chief Justice of

the Supreme Court.

Commentary:

NAC Standard 7.2 proposes that judges be appoiated for an
inittial term, and that "at the end of each term, the judge should
be required to run in an uncontested election at which the
electorate is given the option of voting for or against his
retention." ABA Standard 1.2 Relating to Court Organization
also favors the uncontested election procedure.

Hawaii Supreme Court Justices and Circuit Court Judges
serve terms of ten years, see Hawaii Constitution, Art. V,

See. 3. Under H,R.S. 8604-2, District Court Judges are appointed
For terms of six years. Retention of Judges occurs through
re~-appointmen’. The task force opted for the existing schems,
with the provision that the power to re-appoint should be

exercised only after consultation with the Judieial Council.
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The current mandatory retivement age in Hawaitl i 70.

The task force chose the NAC-recommended retivement age of 66.

Standard 7.3:

Judicial Compensation

Judges should be compensated at a rate that adequately
reflects their judicial responsibilities. The salaries and
retirement benefits of the federal and various state judiciaries
should be considered as guides. Where appropriate, salaries and

benefits should be increased during a judge's term of office.

Commentary:

Standard 7.3 is similar to NAC Standard 7.3, which
recommends that the salaries and retivament benefits of the
Federal Judiciary serve as a model for the states. As of
January 1, 1978, Federal District Court judges earned $42,000

a year. As of January 1, 1976, Hawaii were ccmpensated in

the following manner:

Positions S Compensation
Chief Justices of the Supreme Court 847,500
Assoctate Justices of the Supreme Court | 845,000
Civeutit Court Judges 842,500
District Court Judges $40,000

(See H.R.S. 88602-2, 603-5, and 604~2.5)
After vetiring, Hawaii judges receive a pension equal
to 3.5 percent of their average final compensation for each year
of service. Avevage final compensation i8 defined as the salary

earned during the three highest salaried years of service.
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H.R.S. 888-21., This means that <1f a judge served for ten years,
upon retirement he would be entitled to receive 35 percent of
his average final compensation as retirement benefits. However,
retirement benefits may not exceed 75 percent of the average
final compensation. According to 28 U.S.C. 8371, federal judges
receive ae retirement salary the salary they were recéiving

at the time of retirement, provided they have served at least
ten years.

ABA Standard 1.23(a)(i) Relating to Court Organization
recommends that pension systems should provide at least three-
quarters saZary~upon retirement at age 70 if the judge has
served on the bench for more than ten years. If the judge has
served less than ten years, a lesser amount would be provided.
The ABA further recommends that pensions be based on current
Judicial salaries which means that pensions should keep up with
inflation.

Hawaii practice is thus <nconsistent with the ABA in the
area of retirement benefits., Both Hawaii and the ABA agree
that the pension should be a percentage of a base figure. Hawait
sets a limit of three-quarters on the percentage figure while
the ABA uses three-quarters as the minimum level. Hawaii also
uses average final compensation as the base figure, whereas
the ABA recommends that the current judieiai salary be used as

the base figure.

Standard 7.4:

Judicial Discipline and Removal

A judge should be subject to discipline or removal fox

permanent physical or mental disability seriously interfering
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with the performance of judicial duties, willful misconduc¢t in
office, willful and persistent failure to perform judicial duties,
or conduct prejudicial to the administration of justice.

A five-member commission for judicial qualifications should
be created, appointed by the governor from a list submitted to
him by the Judicial Council. The commission should have the power
to initiate, receive, investigate, and consider charges regarding
judicial miséonduct. If the evidence warrants, the commission
should certify to the governor that probable cause for removal
or retirement exists. The governor should appoint a three-member
board to conduct a hearing on the alleged misconduct. One of
these members should be the Chief Justice of the Supreme Court
or a designated associate justice who shall be the chairperson
of the board. At this hearing, all parties shall have the
opportunity to be heard, the right to subpoena witnesses, the
right to counsel and cross-examine. The decision must be
based on competent and substantial evidence. Should the board
recommend removal from office, within 30 days of receipt of such
recommendation, the governor shall retire or remove the ijudge

from office.

Commentary:

H.R.S. 8610-3 provides that a judge may be removed for
incapacity substantially preventing him from pexforming his
Judicial duties, willful misconduct itn office, willful and
persistent failure to perform hia‘duties, habitual intemperance
or conduct prejudicial to the administration of justice bringing

the gudicial office into disvepute. NAC Standard 7.4 ig similan.
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ABA Standard 1.22 Relating to Court Organization specifies
migconduct, disability, or gross incompetence amounting to
disability ase grounds for discipline or removal, It further
describes a nine-member board of Judteial inquiry which would
investigate all charges and recommend appropriate disposition
to the State Supreme Court. The Supreme Court would then
invoke thé sanction it deemed appropriate.

NAC Standard 7.4 recommends that a judietal conduct
commissien of judges, lawyers, and lay members be formed and
empowered to investigate allegations lodged against judges and
take appropriate action regarding their conduct. In the NAC
scheme the investigating body also has the power to discipline,
while the ABA places this power in the Supreme Court.

Hawaii has a commission for jJudicial qualifications composed
of five members. These five members are appointed by the
Governor, subject to confirmation by the State Senate, from a
list of ten names provided by the Judieial Couneil. H.R.S. 8610-1.
Thie commission is empowered vo initiate, receive and congider
charges concerning Supreme Court justices or cirveuit court judges.
The removal of district cowrt judges i1s accomplished by the
Supreme Court. H.R.S. 8604-2,

Thig Commission for Judieial Qualification receives all
charges against judgees which are signed under oath. It has the
power to subpoena witnesses, administer oaths, and take testi-
mony. If the majority of the members determine that there <is
probable cause to believe that a judge should be removed, the

Commission certifies such Findings to the governor. H.R.S.
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Upon receipt of the Commission's certification, the
governor appoints a board to adjudicate the charge, and this
board conducts a hearing to determine whether the judge should
remain in office. H.R.S. 8610-12. The board consists of three
members appointed by the govermor, one member being the Chief
Justice or an assceiate justiee who acts as the chairman of
the board. At the hearing before this board of judieial removal,
all parties have the opportunity to be heard, to subpoena witnesses,
the right to counsel, and the right of cross-examination.
Witnesses testify under oath a2nd the hearings are closed to
the public unless the party charged requests an open hearing.
Although the board is not bound by striect rules of evidence,
the board's findings must be based upon competent and substantial
evidence. If the board recommends that a justice or Jjudge
should not remain in office, within thirty days thereafter the
governor must remove or retire him from office. HE.R.S. 8610.135.
Sinee the governor is bsund by the board's recommendations, in
practice it is the board that determines whether or not the
Judge should be removed from office.

The task force emamined the statutory scheme for judicial
removal just deseribed, and deecided to rvecommend it as the

standard for Hawait.

“tandard 7.5:

Judicial Education

Hawaii should create and maintain a comprehensive program of
continuing judicial education. Planning for this program should
recognize the extensive commitment of judge time, both as faculty
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and as participants for such programs, that will be necessary.
FPunds necessary to prepare, administer, and conduct the programs,
and fund¢ to permit judges to attend appropriate rational and
regional educational programs, should be provided.

The program should have the following features:

1. All new trial judges, within one year of assuming

judicial office, should attend both local and national orientation

programs as well as one of the national judicial education programs.

The local orientation program should be attended immediately
before or after the judge first takes office. It should include
visits to all institutions and facilities to which criminal
offenders may be sentenced. |

2. The failure of any judge, without good cause, to pursue
educational programs as prescribed in this standard should be
considered by the judicial conduct commission as grounds for \
discipline or removal.

3. Hawaii should prepare a bench manual on procedural laws,
with forms, samples, rule requirements and other information that
a judge should have readily available. This should include
sentencing alternatives and information concerning correctional
programs and institutions.

4., Hawaii should publish periodically--and not less than
quarterly--a newsletter with information from the Chief Justice,
the court administrator, correctional authorities, and others.
This should include articles of interest to judges, references to

new literature in the judicial and correctional fields, and

.+ cltations to important appellate and trial court decisions.
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5. Hawaii should adopt a program of sabbatical leave for
the purpose of enabling judges to pursue studies and research
relevant to their judicial duties.

Commentary:

Standard 7.5 closely resembles NAC Standard 7.5, which
also calls for "a comprehensive program of continuing judicial
education. " Hawaii doeg maintain a program of continuing
Judiceial education, but the scope of the progrem is not as
broad as the standard recommends. Within six months of appoint-
ment, Hawait Judges attend national seminars on judicial
sducation. District court judges go to a two-week session at
the National College of State Judieiary <n Reno, Nevada. Circuit
court judges attend a four-week session at the National College
of the State Judiciary. Appellate judges attend a two-week
seminar at the New York University Law School and a one-week
.. g2

Judietal opinion writing seminar conducted by the American

Academy of Judiceial Eduecation at Boulder, Colorado. Judges are

also given the opportunity to attend specialized graduate courses
at the National College of the State Judictiary.

Hawaii does not provide a local orientation program as
recommended in Standard 7.5 and NAC Standard 7.5. 4 bench
manual for judges is being prepared. No sabbatical program is
in existence. The task force rejected the NAC recommendation
that each state develop a judieial college. Hawaii has only
eighteen eiveoutt court judgeships, twenty-two district court
Judgeships, and five Supreme Court judicial positions. Ihure

simply aven't enough judieiel positions in Hawaii to warrant
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ereation of a judges' coillege. . Standard 7.5, the task force

believes, establishes an adequate judieial education prcgram

for this state.’
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CHAPTER 8

THE LOWER COURTS

Standard 8.1:

Unification of the State Court System

State courﬁg,should be organized into a unified judicial
system financed by the state and administered through a state-
wide court administrator under the supervision of the Chief
Justice of the Hawaii Supreme Court.

All trial courts should be unified into a single trial
court system with general criminal jurisdiction. The Hawaii
Supreme Court should promulgate rules for the conduct of minor
as well as major criminal prosecutions.

211 judicial functions in the trial courts should be performed
by full-time judges, except in special situations. All judges
should possess law degrees and be members of the bar.

A transcription or other record of the pretrial court
proceedings and the trial should be kept in all criminal cases.
- The criminal appeal procedure should be the same for all cases.

Pretrial release services, probation services, and other
rehabilitative services should be available in all prosecutions

in each county.

Commentary:

Standard 8.1 is similar to NAC Standard 8.1, which
advocates a "fully unified court system, consolidating all trial
courts into a single court of general trial jurisdietion.'

This s in accord with ABA Standard 1.10 Relating to Court

Organization, which recommends that the trial court have
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jurisdiction of all cases and proceedings. Hawaii practice
conforms with the NAC and ABA recommendations except that HBawaii
retains the District Court with limited eriminal Jurisdiction
(H.R.S. 8604-8).

Hawaii has a unified judicial system, financed by the
State, administered by an Administrative Director of the Courts
(see Chapter 9, infra), and supervised by the Chief Justice of
the Hawaii Supreme Couwrt. Thus, Hawaii has already solved the
prineipal problem identified by the NAC in Chapter 8 of the
Courts volume: lack of coordination between different levels
of courts financed cond administered at different levels of
govermment. In this context, the retention of a two-tiered
trial court structure does not violate the unified "single trial
court system” recommended by the standard.

The Hawaii Supreme Court promulgates rules for the conduct
of eriminal trials, as evidenced by the Hawaii Rules of Penal
Procedure. Judges are full-time except for a few District Court
Judges who serve on a need basis when an absence creates a
vacancy for a short period of time. Judges have law degrees
and all are members of the bar. All courts are noﬁ coﬁfts of
record, and transcriptiouns of proceedings are kept in all
ériminal cases. Appeals from Circuit and District Courts proceed
directly to the Supreme Court, and thus all appelllate procedure
28 uniform. Pretrial release services, probation services, and
othe rehabilitative services are available in all trial court
Jurisdietions throughout the state. Current court organization
in Hawaii thus measures up in all important respects to
Standard 8.1.
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Standard 8.2:

Disposition of Certain Matters Now Treated as Criminal
Offenses

All traffic violation cases, except certain serious offenses,
such as driving while intoxicated, reckless driving, driving
while a license is suspended or revoked, homicide by motor
vehicle, and eluding police officers in a motor vehicle, should be
decriminalized and treated as viclations under the Hawaii Penal
Code. Penalties for such violations should be limited to fines;
outright suspension or revocation of driver's license; and com-
pulsory attendance at educational, or<4 training programs, under
penalty of suspension or revocation of driver's license. Proce-~
dures for the administrative disposition of offenses thus decri-
minalized, and for appeals from such dispositions, should be

explored and implemented where feasible.

Commentary: .

Standard 8.2, based on NAC Standard 8.2, proposes to alle-
- viate court congestion by treating less serious traffic offenses
as an administrative problem. The standard suggests that the
penaities for such offenses be limited to fines, suspension or
revocation of driver's License, and compulsory attendance at
driver education programs. The NAC standard contemplated the
ereation of a special administrative ageney which would azcept
pleas by mail, dispose of contested cases by non-jury hearing
before a law-trained referee, and handle all appeals subject to
judieial review "only for abuse of discretion.” Our standard

calls for the exploration of administrative dispostion of
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decriminalized traffic offenses.

Current Hawaii practice will require substantial modifica-
tion to conform to Standard 8.2. Though the penalties actually
imposed for minor traffie offenses are typically limited tc
fines, suspension or revocation of driver's licenses, or
attendance at the Driver Improvement Program or the Driving Wﬁile
Intoxicated Program, the statutes defining these less serious
offenses frequently include the possibility of imcarceration.
(We point out in our comments to Standard 13.1 the difficulties
occasioned by the failure to provide counsel in some of these
ecases.) Though no jury trial is avatlable, the burden of
proof is beyond a reasonable doubt at a trial conducted before
a judge of the District Court. Appeals proceed to the Hawaii
Supreme Court. In short, Hawaii continues to treat traffic
offenses within the traditional criminal court structure,
whereas, the standard would decriminalize all less serious
offenses. The essential purpese of Standard 8.2 is to reduce
the court congestion created by the traffic calendar, and to
enable eriminal court judgec to devote their attention to
serious criminal matters.

Hawatii does permit defendants to plead by mail in certain
cases. Parking tickets are an obvious em&mpZe, but for certain
other moving traffic offenses, a defendant can telephone to find
out the amount of the fine and send the wequived amount to the
court through the mail. In other words, Hawaii has taken a
number of steps to simplify and to streamline the traffic court

practice, but has stopped short of decriminalization.
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CHAPTER 9

COURT ADMINISTRATION

Standard 9.1:

State Court Administrator

The state court administrator should be selected by the
Chief Justice of the Hawaii Supreme Court and serve at his |
pleasure, subject to approval by the Supreme Court. The performance
of the state court administrator should be evaluated periodically
by performance standards adopted by the Supreme Coqu.

The Chief Justice of the Hawaii Supreme Court should establish
policies for the administration of the state's courts. The
state court administrator shall be responéible for implementing
these policies, and for monitoring and reporting their implemen-
tation. Specifically, the office of state court administrator
shall assist the Chief Justice of the Supreme Court in performing
the following administrative duties:

1. Budgets. A budget for the operation of the entire court
system of the state should be prepared and submitted to the
appropriate legislative body.

2, Personnel Policies. The state court administrator should
establish uniform personnel policies and procedures governing
recruitment, hiring, removal, compensation, and training of all
nonjudicial employees whose respensibilities are unique to the
judiciary such as bailiffs, court clerks, and court reporters,

For nonjudicial employees not unique to the judiciary, such as

file clerks and typists, there shall be cooperation and coordination
between the judiciary and the appropriate executive agency on
personnel matters.
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3. Information Compilation and Dissemination. A statewide
information system shall be developed including both statistics
and narrative regarding the operation of the entire state court
system. An official report containing information regarding the
operation of the courts shall be issued at least yearly.

4, Control of Fiscal Operations. "Policies and guidelines
relating to accounting and auditing, as well as procurement and
disbursement for the entire statewide court system, shall be
established. Y

5. Liaison duties. Liaison should be maintained with other
government agenéies, departments and bodies, and private organizations.

6. Continuing Evaluation and Recommencdation. The effective-
ness of the court system should be continually evaluated and

needed changes recommended.

Commentary:

The thrust of this chapter is to establish standards and
goals relating to court administration. Court administration is
a relatively new specialty and, as the NAC points out, "is a
matter of high priority in any reexamination of court processing
of eriminal defendants." See Courts, p. 171. The basic purpose
of eourt administration is to relieve Judges of certain adminis-
trative duties and assist them in carrying out administrative
duties judges cunnot relinquish. NAC Standard 9.1 recommends
that an office of state court administrator be established within
each state and headed by an administrator selected by the Chief
Justice or the presiding judge of the highest appellate court.

Subject to the control of the state Supreme Court, this
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executive officer establishes adminisirative poliey and formulates
methods of executing such policy. He is responsible for budget
preparation, establishing personnél policies, information
compilation and dissemination, control of fiscal operations,
liatson and publiec relations duties with other agencies, evaluation
of the s;étem and recommendations to correct pr&blems, and
assignment of judges as required.

ABA Standard 1.41 Relating to Court Organization recommends
that an administrative office be established,bheaded by an
executive director, appointed by the chief justice, and serving
at his pleasure. The duties and responsibilities of the evecutive
director are similar to those proposed by the NAC, except that

the ABA administrator would not establish court policy. The ABA
would place the responsibility for establishing administrative
policy with either a judicial council composed of represéntatives
of different courts within the state, or with the Supreme Court
acting as a judicial couneil. ABA Standard 1.30 Relating to |
Court Organization.

Hawaii practice is largely in conformity with Standard 9.1.
H.R.5. 8601-2 designates the Chief Justice as”;he administrative
ﬁead of the judieciary. Subject to rules that may be adopted by
the Supreme Court, he has the following powers:

1. to assign trial judges from one circuit to another;

8. to make assignments of calendar among the circuit

Judges and to appoin¢ an administrative Judge;

8. to determine a method for keeping and reporting

statistics;
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4. to apportion the judiciary funds equitably among the
different courts of the state;
§. to prepare the budget and exercise control over
fiscal practices;
6. to do all other acts necessary for the proper
administration of the gudieiary.
H.R.5. 8601-2, enumerating the duties of the Chief Justice, is
an implementation of Article V, Section &, of the Hawaii Consti-
tution, whieh reads as follows:
The chief justice of the supreme court shall
be the administrative head of the courts. He may
agsign judges from one circuit court to another
for temporary service. With the approval of the
supreme court he shall appoint an administrative
director to serve at his pleasure.
The Legislature gave effect to this provision in H.R.S. 8601-3,
which provides that the Chief Justice, with the approval of the
Supreme Court, shall appoint an Administrative Director of the
Courts to assist the Chief Justice in directing the administration
of the judiciary. Hawaii thus conforms in the most important
respeet to Standard 9.1. Chapter 8 recommends a unified court

system--Hawaii has one--and Chapter 9 recommends unified court

administration, which has been acaeomplished here. DPifference in

the amount of authority and responsibility exercised by the
Ch%ef Justice and the Administrative Director are not differences
of substance.

H.R.8. 8601-3 outlines the functions of the Administrative
Director:

1. to examine, the administrative methods of the courts

and to make dppropriate recommendations to the Chief

105

i e s em e ca M esS amm - ma



Justice;

2. to examine the dockets of the court and secure infor-
mation to determine areas of assistance, deal with the
statistical aspects of court management, and recommend
appropriate actions to the (Chief Justice;

3. to amxamine the estimates of the courts for needed
appropriation and make recommendations to the Chief
Justice on them;

4. to examine the statistical systems of the courts and
make recommendations to the Chief Justice for a uniform

eystem of judieial statistics;

<

to make a report to the Chief Justice concerning the
business of the courts tased on statistiecal data;
6. to asstst the Chief Justice in budget preparation and
other reports to be presented to the legislature;
7. to assist the Chief Justice in other matters.
These responsibilities are consistent with the responsibilities
assigned to the Administrative Dirvector by both the ABA and the

NAC. Under the supervisiton of the Chief Justice, the Adminis-
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trative Divector also hae responsibility for personnel matters,
fiscal operation, and courthouse facilities. Thus, Hawait

practice is in accord with the recommendations of Standard 9.1.

w ey

Standard 9.2:

Senior Criminal Judge and the Administrative Policy of-
the Trial Court

o4

] Local administrative policy governing the operation of local
trial courts should be determined on the local level. Such policies

should be consistent with the statewide policy set forth by the

Chief Justice. The judges of each circuit should meet on a
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regular schedule with an agenda, to consider and resolve problems
facing the court and to set policy for the operation of the court.

. .Each circuit should have a senior criminal judge at the
circuit court level designated by the Chief Justice of the Supreme
Court. FRach circuit should have a senior criminal judge at the
district court level designated by the Chief Justice. The senior
criminal judge should be selected on the basis on administrative
ability rather than seniority.

The functions of the senior criminal judge should be consis-
tent with the statewide policy and should include the following:

1. Personnel Matters. The senior criminal judge should
work with the state court administrator to insure that personnel
matters are appropriately handled.

2, Trial Court Case Assignment. Cases should be assigned
under the supervision of the senior criminal judge. In circuits
where there are three or more criminal courts the business of the
court should be appe ‘tioned among the trial judges as equally as
possible and cases should be reassigned as convenience or necessity
requires. A judge should accept the assigned case unless the
interests of justice require that he disqualify himself or other-
wise not hear the case. In all other circuits, assignments should
be divided equally on a rotation basis unless convenience, necessity,
recusal or'the interests of justice require that the case not be
heard by that judge. He also should require that when a judge has
finished or continued a matter that the judge immediately notify
the senior judge of that fact.

3. Judge Assignments. The senior criminal judge should
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prepare an orderly plan for judicial vacation, attendance at
educational programs, and similar matters. The plan should be
approved by the judges of the court and should be consistent with
the statewide guidelines.

4. Information Compilation. The senior criminal judge
should work with the state court administrator to develop and
co-ordinate statistical and management information schemes.

5. Fiscal Matters. The senior criminal judge should work
with the state court administrator on appropriate fiscal matters
and help prepare the court's proposed annual budget.

6. Court Policy Decisions. The senior criminal judge should
appoint the standing and special committees of judges of the
court necessary for the proper performance of the duties of thé
court. He also shpuld call meetings of the judges as needed.

7. Rulemaking and enforcement. The senior criminal judge
should, with the assistance of appropriate committees, propose
local rules for the conduct of the court's business. These rules
should include such matters as the times of convening regular
sessions of the court and should be submitted to the ju@ges and
the Supreme Court for approval. The senior criminal judge should
have the authority to enforce these rules.

8. Iiaison and public relations. The senior criminal judge
should work with the state court administrator in establishing
liaison with other court systems, and other governmental and civic
agencies. He should represent the court in certain bus;ggss,
administrative, or public relations matters. -

9. Improvement in Functioning of the Court. The senior
criminal judge should continually evaluate the effectiveness of

the court in administering justice. He should recommend changes
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in the organization, jurisdiction, operation, or procedures of
the court when he believes these would increase the effectiveness

of the court.

Commentary:

Based on NAC Standard 9.2, Standard 9.2 dealing with the
Llocal administrative poliecies of trial courts, recommends that
each court establish its policies and that uliimate authority

and responsibility for implementation rest with the senior
eriminal judge of each court. The task force stresses that

sentor eriminal judges 'should be selected on the basis of
administrative ability rather than seniority."” Under the ABA
system, the chief justice would appoint presiding judges to
handle the administrative affairs of the courts under him. The
responstbilities of the presiding judge are enumerated in ABA
Standard 2.33 Relating to Trial Courts, and are similar %o those
enumerated in NAC Standard 9.2.

As mentioned in the preceding section, the Hawaii Consti-
tution, Article V, Section 5, designates the Chief Justice as
"the admintstrative head of the courts.” In addition, Article
V, Section 6'specifies that "the supreme court shall have power
to promulgate rules and regulations in all civil and criminal
eases for all courts relating to process, practice, procedure
and appeals, which shall have the force and effect of law.'
Because of this constitutional scheme, most trial court admin-
igtrative policies are determined by the state Supreme Couri.
FPergonnel matters for all trial courts in Hawaii are handled by

the Office of the Admintistrative Director under the supervision
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of the Chief Justice. Irial court case assignments are handled
by two non-judicial personnel under the supervision of the
sentor criminal judge. The senior criminal judge is the ranking
Judge in the criminal courts. Generally speaking, the caseload
18 distributed equally po that the burden is shared by all.
Cases are refused by Judges if it would be inappropriate for
them to hear the cases or if individual caseloads are such that
retention of new cases would result in delayed proceedings. The
Judges are under no obligation to inform the case assignment
Jjudge of continuances or terminations of cases.

Although there is no fimed rule requiring judges to
coordinate vacations or absences from court, this is accomplished
in Hawaii on an informal basis. In Hawaii the power to assign
Jjudges to various branches within the trial court rests with
the Chief Justice of the Supreme Court. (See the discussion
of H.R.S. 8601-2 in our discussion of Standard 9.1, supra.)

In matters of information compilation and fiseal planning, such
responsibilities are delegated to the Administrative Director,

The NAC recommends further that trial court poliecy decisions Ee
reached by means of various committees and meetings. The ABA

also recommends that the judges meet at regular intervals to
discuss and formulate policy regarding the courts' adminisirative
problems. See ABA Standard 2.36 Relating to Trial Courts. Hawaiti
does not have a formalized system for such meetings or committees,
but problems are discussed on an informal basis. The NAC would
also give the pregiding judge responsibility over the conduct

of the court's business, publice relations, and evaluation of the
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eriminal justice system, whereas in Hawaii these duties are
largely taken care of by the Administrative Director or left

to the discretion of each individual judge.

Standard 9.3:

Reserved.

Standard 9.4:

e

e e

Caseflow Management

Ultimate responsibility for the management and movement of
cases’should rest with the judges of the trial court. In dis-
charging the responsibility, the following steps should be taken:

| 1. 8cheduling of cases should be delegated to nonjudicial
personnel, utilizing a method so that prosecutors and defense
attorneys do not exercise improper influence on scheduling.

2. Record keeping should be delegated to nonjudicial

personnel.

3. Subject~in-process statistics, focusing upon the offender

at each stage of the criminal process, should be developed to
provide information concerning elapsed time-betrween.events in

the flow of cases, recirculations (multiple actions concerning
the same defendant), and defendants released at various stages of
the court process.

4. The flow of gases should be monitored ky the senior
criminal judge, and the status of the court calendar should be
reported to the Chief Justice of the Hawaili Supreme Court at
‘least once a month. ‘

5. The Chief Justice of the Hawaii Supreme Court should
111




assign judges to areas of the court caseload that require special
attention.

6. A central source of information concerning all partici-
pants in each case—-ihcluding defense counsel and the prosecuting
attorney assigned to the case--should be maintained. This should
be used to identify as early as possible conflicts in the schedules
of the participants to minimize the need for later continuances |

because of schedule conflicts.

Commentary:

Hawaiti practice is consistent with Standard 9.4 in
assigning responsibility for caseflow management to the judges
of the various trial courts. The ABA, in ABA Siandards 2.50 and
2.51 Relating to friaZ Courts, suggests that the courts should
supervise and control the movement of cases until final disposi-
tion. Basiecally, the ABA standards are consistent with NAC
Standard 9.4, on which our standard is based.

In Hawaii, cases are scheduled for trial week act the
arraignment and plea. Trial dates are set by two non-judicial
personnel, but they are subject to the approval of the senioi
eriminal judge. After the case is sent to the assigned court,
caseflow management is conducted by the clerks of that couft,
with eash court following its own system. No system, of
| monito?ing casefiow has yet been established in Hawaii, but we
have no reason to believe that this represents a current daficiency,
givenﬁgaseloads and judieial resources;ﬁ The Administrative

Diredfor of the Courts has general supervisory authority over
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the statistical systems of the trial courts, and we perceive
no problem in the gathering, evaluation and dissemination of

 statistical data here.
We recommend that a source of information concerning all

participants tn each case be maintained. NAC Standard 9.4 suggests
that suceh a source of information 18 useful to avoid conflicts
in the schedules of participants so that the need for continuances
ean be obviated. In Hawaii, no such formal system exists, but
at the time of arraignment and plea each lawyer inforhs the court
if there is a conflict during the scheduled trial week. Should
a conflict later develop, the individual lawyer calls up the judge's
elerk and informs him of the conflict. Since public defenders
and prosecutors are usually assigned to particular courtrooms
for a period of time, the problem of trials in different court-
rooms does not usually arise with defenders and prosecutors.

We also recommend that '"subject-in-process’ statistics
which focus upon the offender at each stage of the criminal
process be developed. Hawaii, with assistance from the State
Law Enforcement Planning Agency, has develcped the Hawaii
Criminal Justice Statistical Analysis Center (SAC), which is
described in a March, 1975, report entitled "The Development
of a Comprehensive Data System in Hawaii.!" A division of the
Judieiary of the State of Hawaii, SAC deseribes its function
as follows: "[Dlata aequisition, analysis and disseminaiion
relative to all criminal justice agencies including the police,
courts, publie prosecutors, public defender, probation divisions,
parole board and correctional institutions." SAC has recéived

a grant to develop the Offender-Based-Transaction-Statistics
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technique, which will involve every eriminal gJustice agency
reporting each transaction it has with an offender. This system

will enable SAC to determine "what rveally happens to those

arregted for particular offenses, or how long adjudication takes,
or the results of plea bargaining, or whether one éorrectional
program 18 more effective tha@ another.,” Another advantage is
that this data "will give police, prosecutors, and the courts
instantaneous use of information about individuals to aid them

in making decisions that will pwrotect the publie and treat the

individual fairly."

Standard 9.5:

Reserved.

Standard 9.6:

.Pubiic Input into Court Administration

Adequate procedures should be established to insure citizen
input into the judiciary through a forum for interchange. Repre-
sentatives of the prosecutor's office, the public defender's
office, the defense bar, the bar association, and the law school
should participate in such a forum. Representatives of minority,

church, and civic groups should also be included.

Commentary:

In 1972 a Citizens' Conference on the Administration of
Justice was held in Honolulu, and a major emphasie of that
three-day conference was the criminal law, the eriminal courts,
police, and corrections. We believe that periodic citizens'

econferences would provide the kind of interchange contemplated
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by Standard 9.6, and recommend that such canferences be ineluded

in future criminal justice planning.
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CHAPTER 10

COURT-COMMUNITY RELATIONS

Standard 10.1:

=

Courthouse Physical Facilities

Adequate physical facilities should be provided for court
processing of criminal defendants. These facilities include the
courthouse structure itself, such internal components as the
courtroom and its adjuncts, and facilities and conveniences for
witnesses, jur.rs, and attorneys. Facilities provided should
conform to th.s following requirements:

1. The courthouse structure should be adequate in design
and space in terms of the functions housed within and the popula-
tion served. In areas served by a single judge, adequate facilities
should be provided in an appropriate public place. In Honolulu,
there should be one centrally located courthouse. All rooms
in the courthouse should be properly lighted and air-conditibned.

2. The detention facility should be near the courthouse.

3. The courtroom shquld be designed to fac¢ilitate interchange
among the participants in the proceedings. The floor plan and
acoustics should enabkle the judge and the jury to see and hear
the complete proceedings. A jury room, judge's chambers, staff

room, and detention area should be convenient to each courtroomni.

¥

"4, Each judge should have access to an adequate law library.

5. Provision should be made for witness waiting and assembly
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rooms. Separate rooms for prosecution and defense witnesses
should be provided, The rooms should be large enough to
accommodate the number of witnesses expected daily. They should
be comfortably furnished, adequately lighted, and should contain
reading materials, television, and telephones.

6. Juror privacy should be maintained by establishing
separate entrances, elevators, and food service facilities for
exclusive use of jurors. Similarly, lounges and assembly rooms
should be provided for jurors; these should not be accessible to
witnesses, attorneys, or spectators. They should be furﬁished
comfortably, and lighted adequately. Television, magazines, and
other diversions should be provided.

7. A lawyers' workroom should be available in the courthouses
for public and private lawyers. The room should be furnished
with desks of tables; and telephones should be available. It
should be located near a law library. There also should be rooms
in the courthouse where defense attorneys can talk privately with
their clients, without compromising the security needed.

8. The physical facilities described in this standard
should be clean and serviceable at all times.

The foregoing standards should be followed as closely as
possible in the planning and construction of the new court complex
in Honolulu. Neighbor Island court facilities should conform to

these standards to the extent appropriate and feasible.

Commentary:

Standard 10.1 is similar to NAC Standard 10.1, which

recommends that adequate physical facilities be provided "for
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court processing of criminal defendants.”" The Standara also
makes specific recommendations pertaining to the courthouse
structure and the design and layout of courtrooms, and suggeéts
that "the detention faeility should be near the courthouse.”

All courthouse buildinge currently in use in Honolulu
are centrally located. At present the Honolulu detention
facility is far removed from the courthouse. Unless the accused
is being transported from the Honolulu Police Station cellblock
or is an inmate at Hawaii State Prison, he will be detained at
the Halawa Correctional Facility pending trial. This ereates
problems since the defendant must be transported back to the
facility for lunch and when the court is awatiting a verdict.
Thus, after the jury has reached a verdict, there is a time
delay while the defendant is transported to the courthouse.
At present, the only courthouse with a holding cell is the
Honolulu Distriect Court Building. | |

At present nearly all courthouse facilities in Honolulu
are inadequate. Rather than deplore the existing situation,
however, the task force has examined the three-volume work
entitled "Projeet Development Report for the State Judiciary
Complex, Honolulu, Hawaii," prepared by Space Management Consul-

tants, Ine. Hawaii is committed to the comnstruction of new

facilities for the First Circuit Court and for the Honolulu
District Courts. We note that the conmsultant’s report speaks to

all the concerns votced in Standard 10.1, and are satisfied that

i

-
- the proposed facilities will measure up to the standard. Thus,

we conclude that further anailusis Of courthouse faecilities in

Honolulu is unnecessary.
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On the Neighbor Islands, the Circuit and District Courts
<1 . Hilo are located inla new state building. Courthouse
facilities on Maui are considered inadequate, and a new courthouse
is being planned. The courthouse in Lihue, which includes
Cireuit and Distriet Courts, is considered funectional. We
recommend that all planning for courthouse facilities be accom-
plished with Standard 10.1 in mind.

Every judge in Hawaii has access to a library which is

judged adequate.

Stancdard 10.2:

Court Information and Service Facilities

Facilities and procedures should be established to provide
-information concerning court processe¢s to the public and to
participants in the criminal justice system:

1. Each court facility should develop a method of supplying
information about court proceedings currently in progress to
defendants and their friends and relatives, witnesses, jurors,
and spectators. This can be accomplished by a manned information
desk stratégiCally located, by visual display, or by a combination
of the two.

2. In Honolulu, there should be provided an information
service to answer questions concerning the agencies of the criminal
justice system and the procedures to be followed by those involved
in the system. On the neighbor islands similar information should
‘be available over the telephone.

3. The defendant, in addition to being told of his rights,

should be provided with a pamphlet detailing his rights and
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explaining the various steps in the criminal justice process from
arrest through trial and sentencing. This pamphlet should be
prepared by the public defender's office, and should be given to
every arrested person by the police at the time cf booking. The
pamphlet should be drafted in language readily understood by
those to whom it is directed.

4. The prosecutor and the court should establish procedures
whereby witnesses requesting information relating to cases or court
appearances in which they are involved may do so by telephone.

The prosecutor and the public defender, in consultation with the
éourt, should develop pamphlets containing information about the
rights and responsibilities of witnesses and crime victims, and
describing the various steps in the criminal justice process from
arrest through trial and sentencing. These pamphlets should be
distributed to all pétential witnesses. In addition, each witness
should be given particularized information about the case in which
ne is expected to be called to testify, such as the name of the
defendant, the court docket number, the judge assigned, and the
probable appearance date.

5. The court should instruct each jury panel, prior to its
members sitting in any case, concerning its responsibilities, its
conduct, and the proceedings of a criminal trial. The court
should preparez and distribute to each juror, a pamphlet describing
the duties and responsibilities of jurors and explaining the
various steps in the criminal justice process from arrest through

trial and sentencing.
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Commentary:

The goal of this standard is to insure that "information
services concerning the court's functions and participants'!
rights and responsibilities [be available tol the general publie,
the defendant, witnesses, and jurors.'" See Courts, p. 199.

The immediate goal of this standard is to provide ready infor-
mation about particular cases to interested persons, and the
ultimate goal <is suggééted by Chapter Ten's title: "Court-
Community Relations.! Based on NAC Standard 10.2, thie standard
proposes the creation of information facilities, pamphlets, and
procedures to facilitate the dissemination of vital information.

There is a desk in the rotunda of the Honolulu Judiciary
Building staffed by state security personnel, who are able to
direct persong to particular judges' courtrooms. However, if a
person i8 not familiar with the name of the judge hearing a
particular case, the process of arriving at the proper courtroom
18 more complicated, because the security guards do not have the
information contemplated in Standard 10.2. Thus, current practice

in Honolulu Cireuit Court fails to comport with Standard 10.2(1)
regarding information desks or visual displays. We note that

the plans for the new court faeilities include publie "veception
areas, " and recommend that the information desk concept be
incorporated in the plans for the new facilities. At present,
it might be feasible to provide the security guards with infor-
mation about casés in progress, or to set up a visual display
with current information. The "information deek" a&ncept seems
inapplicable on the Neighbor Islands, where courtrooms are few

and are located right next to eaech other. Both Hawaii County
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and Maui County have but four courtrooms (two circuit, two
distriet), and they are located in the same area so that finding
the proper courtroom is not a problem. The District Court
eystem in Honolulu has a reception desk on the ground floor

that adequately serves an informing funetion.

Hawaii has no information service of the type contemplated
in Standard 10,2(2). We believe that this kind of information
service should be provided in Honolulu, dnd recommend that the
public defendér employ paralegal assistants to provide the service.
The public defender, in consultation with other interested groups,
ineluding the police, should prepare a pamphlet of the sort
deseribed in Standard 10.2(3), and this pamphlet should be
given by the police to all persons arrested as soon as posgible
after their arrest. Suggestions for the contents of an "Arrestee
Pamphlet! are contained on p. 199 of the NAC Courts volume.

There are no formal mechanisms established so that wit-
nesses can obtain information regarding their court appearances.
On an informal level, the witness is usually aware of the prose-
eutor or defense lawyer handling the case, and can telephone that
person or the court to gather further information.

Except for the Hawais County Prosecutor, no county prose-
eutor hae adopted formal procedures to inform victims of cerime
of the existence of the State Criminal Injuries Compensation
Act, see H.R.S., Chapter 351.

Though Hawaii does not have a jury handbook detailing the

responsibilities of a juror, oral instructions governing Jjury
behavior and deliberation are given jurove at the beginning of

their B80-day term, and are often repeated during the course of
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thetr duty. We recommend that a juror pamphlet of the sort

deseribed in Standard 10.2(5) be prepared and distributed.

« Standard 10.3:

Court Public Information and Education Programs

The court, the news media, the public, and the bar should
have coordinate responsibility for informing and educating the
public concerning the functioning of the courts. The court
should pursue an active role in this process:

1. Each court should designate an individual responsible
for liaison between courts and the news media. Where a court has
a vourt administrator, that individual should act as the public
infofmation officer or should designate someone in his office
to perform this function. The cdurt shall specify guidelines for
media coverage of trials.

2. Each gourthouse should have a readily identifiable and

locatable office for receiving citizen complaints and suggestions.

Prompt, individual response to offered comments should be provided.

3. The court should take affirmative action to educate

and inform the public of the function and activities of the court.

This should include:

a. The issuance of periodic reports concerning the court's

workload, accomplishments, and procedural changes;

b. The issuance of handbooks for court employees;

c. Preparation and distribution of educational materials

describing the functions of the court for the general

public, and for use in schools;

d. Preparation of pamphlets described in Standard 10.2 (4)

and (5);
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e. Organization of courthouse tours; and
f. Personal participation by the judges and court
personnel in community activities. |

All court personnel should contribute to this function.

4. The Court should encourage citizen groups to inform
themselves of the functions and activities of the courts and in
turn share this information with other members of the public.

5. The court should work together with the bar association
to educate the public, and should cooperate by arranging speaking

programs and by preparing written materials for public dissemination.

Commentary:

Based on NAC Standard 10.3, this standard proposes that
courts take an active role in educating and informing the public
about the eriminal justice system., Hawaii does employ certain
procedures similar to those proposed im Standard 10.3, but not
to the exmtent necommended.

The Office c¢f the Administrative Director is the public
information center of the Judiciary and has accordingly estab-
lished the Office of Publie Information Officer. This office
"furnishes information about the organization and operation of
the courts to public and private agencies, as well as thé general
publie." See The Judieiary, State of Hawaii, Annual Report,
July 1, 1973, to June 30, 1974, at p. 9. Since the media covefﬁ
the courts on a regular basis, rare is the need for the FPublic
Information Officer to formulate press releases., If inquiries
are to be made, the media usually go directly to the judges and

parties involved. Guidelines for media coverage of trials are
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set by each court on a case-by-case basis. H.R.P.P. 68 prohibits
the taking of photographs during court sessions or radio
broadeasting from the courtroom, but these are the only restric-
tione imposed by statute or rules.

The Publie Information Office does receive and answer many
phone calls pertiment to the operations of the Judiciary during
the year. The NAC recommends that this office be "specifically
and prominently tdentified as the office for receiving complaints,
suggestions, and reactions of members of the public conerning the
court process.!” See (ourts, p. 202.

The Judiciary publishes an annual report to the legislature
regarding court operations in the past fiscal year. Tours of
the Judiciary Building are conducted by the Volunteers in

Probation (VIP). There is a Speakers Bureau comprised of judgss

and probation officers that provides volunteer speakers to
organizations upon request, It might be desirable to iﬁcZude
prosecutors and public d;fenders in the Speakers Bureau.

It should be borne in mind that the University of Hawaii
School of Law has a mandate to provide publie education programs
about the law. Some community education is being accomplished
by the Paralegal Program at Kapiolani Community College. We
recommend that representatives of the Law School, the Paralegal
Program, and the prosecufors' and defenders' offices meet with
the gjudges and the Administrative Director to explore the
feasibility of implementing a comprehensive public information

and education program of the sort envigioned in Standard 10.3.
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Standard 10.4:

Representativeness of Court Personnel

Court personnel should be representative of the community
served by the court. Special attention should be given to

recruitment of members of minority groups.

Commentary :
This standard is taken from NAC Standard 10.4. This

standard is currently being met in Hawait.

Standard 10.5:

Participation in Criminal Justice Planning

Judges and court personnel should participate in criminal
justice planning activities as a means of disseminating informa-
tion concerning the court system and of furthering the objective

of coordination among agencies of the criminal justice system.

Commentary :

Judicial participation on this very task forece is evidence
- of the interest of the judieiary in eriminal justice planning.
We believe the judicary appreciates the critical role of judges
and other court persomnel in the planning process, and will

encourage arpropriate participatory efforts.

Standard 10.6:

Production of Witnesses

Prosecution and defense witnesses should be called only
when their appearances are of value to the court. No more wit-

nesses'should be called than necessary.

1. Witnesses Other Than Police Officers. Steps that should

be taken to minimize the burden of testifying imposed upon
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witnesses other than police officers should include the following:

a. Prosecutors and defense counsel should carefully
review formal requirements of law and practical necessity
and require the attendance only of those witnesses whose
testimony is required by law orwwould be of value in
resolving issues to be litigated.

b. Procedures should be instituted to place'certain
witnesses on telephone alert. fo insure that such a
procedure will be capable of producing witnesses on

short notice on the court date, citizen witnesses should
be required as early as possible to identify whether and
how they may be contacted by telephofne on court business
days and whether, if so contacted, they can appear likely
to respond to telephone notification should be identified
by both the prosecution and the defense and placed on
telephone alert. On the morning of each court. date, the
prosecutar and defense counsel should determine the
status of vases in which witnesses are on alert and should
notify promptly those witnesses whose presence will be
required later in the day. Witnesses who unreasonably
delay their arrival in court after such notification
should not be placed on telephone alert for subsequent
appearances.

c. Upon the initiation of criminal proceedings or as
soon as thereafter as possible the prosecutor and defense
counsel should ask their witnesses which future dates
would be particularly inconvenient for their appearance
at court. The scheduling authority should be apprised

of these dates and should, insofar as is possible, avoid
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scheduling court appearances requiring the witnesses'
attendance o£ those dates;

Police‘Officers. Special efforts should be made to

avoid having police officers spend unnecessary time making
court appearances. Among the steps that should be taken
are the following:

a. Police agencies should establish procedures whereby
police officers may undertake their regular police duties
and at the same time be available for prompt appearance at
court when a notification for such appearance is communi-
cated to police command. Whenever possible, this
procedure should be used.

b. Routine custodial duties relating to the processing
of a criminal case should be undertaken by a central
officer to relieve ‘the individuval arresting officer of
these duties. Electronic document transmission equipment
should be used when feasible in place of police
transportation of documents to court.

c. Police agencies should provide to the authority
scheduling court appearances the dates on which each
police officer will be available. The schedules list a
sufficient number of available dates for each month or
term of court to permit the scheduling authority
flexibility in choosing among them when assigning court
dates. The scheduling authority should consult the
schedules in selecting dates for criminal proceedings.
Insofar as possible, the scheduling authority should

schedule court appearances that inconvenience the officer
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and his department as little as possible.
3. Defendants. Consideration of convenience of time of
trial and other court appearances should be afforded defendants,

especially those maintaining regular employment.

Commentary:

This standard seeks to address a deficiency noted in the
introduction to Chapter 10 of the NAC Courts volume: "Witnesses
are often required to make appearances that serve no function.
Police offfcers, for example, often are required to attend a
defendant's initial appearance, although they serve no function
at tﬁis proceeding." This is an important deficiency, not only
in terms of cost, but, more importantly, in the context of court-
community relations.

Standard 10.6(1) would place duties on prosecufors and
defense counsel to minimize the calling of witnesses who will
not be called to testify, to use telephone alert with witnesses
whenever possible, and to accommodate witnesses' future plans in
the scheduling of cases. We understand that office poliecy of
this sort has not been articulated in the prosecutors' and
defenders' offices, and suggest that each chief prosecutor and
the public defender isgsue office policy memorandd to this effect.

We also suggest that greater reliance on telephone alert be

coordinated »ith trial judges in all courts, because an alert system

will occasionally result in "no-shows" which in turn call for

Judicial understanding and indulgence.
In Hawaii, the arresting police officer does not bring the

aceused into court for initial appearance. This is done by
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police personnel assigned to station duties. Routine custodial
duties are handled by the booking desk personnel, thus bringing
Hawaii practice in line with Standard 10.6(2). However, Hawaii
practice is deficient regarding scheduling of police witnesses.
The police are usually not placed on a standby basie and, except
for traffic trials, there is noc systematic effort to coordinate
the scheduling of court dates and police officer availability.
We recommend that an ad hoec committee composed of a judge, a
prosecutor, and a police officer be formed to develop a plan for
the implementation of Standard 10.6(2).

Current practice in traffiec cases is to schedule court
appearances pursuant to a police officer availability schedule
prepared in advance and given to the court cierk. This system

appears to function well.

Standard 10,7:

Compensation of Witnesses

All witnesses should be compensated for their attendance at
criminal court proceedings at an adequate rate which ensures that
most witnesses will not be financially disadvantaged because of
their court appearances. Compensation should cover the actual
time spent in the court process, including travel time. An
officer of the court should certify the time spent by the witness
in court between arrival and dismissal. Witnesses should be paid
for roundtrip travel between the court and their residence or

business address, whichever is shorter.

130




Commentary:

Hawaii practice does not meet the standard for compensation
of eivilian witnesses, who, pursuant to H.R.S. 8621-7, receive
84.00 per day for court attendance and $6.00 per day if inter-
island travel is required. This is grossly inadequate, and
implementation of this standard will require an amendment to

the statute.
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CHAPTER 12

THE PROSECUTION

Standard 12.1:

Professional Standards for the Chief Prosecuting Officer

The complexities and demands of the prosecution function
require that the chief prosecutor be a full-time, skilled
professional selected on the basis of demonstrated ability and
high personal integrity. He should be authorized to serve a
* minimum term of four years at an annual salary determined with
refererice to the salaries paid trial judges, attorneys in private
practice, and attorneys with comparable responsibility in other
areas of public service.

In order to meet these standards, the jurisdiction of every
prosecutor's office should be designed so that vopulation,
geographic considerations, caseload and other relevant factors

warrant at least one full-time prosecutor.

Commentary:

Standard 12.1 addresses the qualifications, tenure gnd salary
of the chiaf prosecutor. It closely resembles NAC Standard 12.1.
The two ABA Standards which most closely parallel NAC Standard
192.1 are Prosecution Standards 2.3 and 2.2(a), which do not
specify a minimum term of service but rather stress "continuity
of service and broad experience in all phases of the prosecution
funetion." In discussing compensation, ABA Standard 2.3(d)
recommends salanies "commensurate with the high responsibilities

of the office." According to current information, the salary of
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the chief prosecutor ranges from a low of almost $30,000 a year

on Kauai to a high of $36,000 on Maui., Maui is the only county

where the prosecutor has authority over the eivil work done by

the county as well as the eriminal prosecutioms. The NAC

standard recommended for the chief prosecutor "an annual salary

of no less than tﬁ&t of the presiding judge of the trial court

of general jurisdiecticon." The task'force opted for a more

flexible standard related to trial judge's salaries and salaries

of lawyers with comparable responsibilities. We believe the

¢hief prosecutors' salaries should be ratsed. (See the discussion

of Standard 13.7 regarding tﬁe salary of the public defender.)
Both the ABA and NAC Standards require that the office of

the chief prosecuting officer be a full-time position. It appears

that the position of chief prosecutor iwn Honolulu measures up

to the standard, because H.R.S. §78-6 prohibits full-time county

officers from engaging "in other gainful occupational employment
or the private practice of any profession.!” The prosecutors in
Hawaii, Kauai and Maui Counties, however, are governed by H.R.S.
862-76, which merely prohibits "the private practice of law during
office hours." Whether or not this statute satisfies the full-time
requirement is questionable, since the NAC commentary points out
that chief prosecutors should "devote their fuZZvefforts” to
their official duties and shouZd‘ﬁot engage in "part-time law
practice.!

The second paragraph of the standard recommends that the
Jurisdiction of a prosecutor's office should be large enough to

matntain at least one full-time prosecutor. . In the NAC report,
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a population base of 30,000 is deemed normally sufficient. This
?ortion of the standard closely resembles ABA Standard 2.2(a).
This standard is met within the State of Hawaii.

The NAC took no position on the method of selection of chief
prosecutors because it "was not able to find adequate evidence
to eonvince it that one method of selection is preferable to any
other." See Courts, p. 230. The préseeutor ghould be a skilled
professional selected on the basis of ability and personal
integrity. The ABA standard does not recommend a mode of selection
but expresses its desire to remove the chief prosecutor's office
from political influences. Therefore, the comﬁentary to ABA
2.3(e) suggests that the office should be insulated from the
pressures an? demands of partisan politics, and that nominations
should be based on merit after appropriate consultation with the
bar. «There are no statutory requirements for prosecutors in
Hawaii other than those applicable to public officials generally,
and we believe that the NAC and ABA standards do not lend them-
selves readily to statutory drafting. We believe that the chief
prosecutor should be a person with demonstrated professional
skill and high personal integrity, and conclude that the
prosecutors in Hawaii measure up to this standard.

Regarding method of selection, Honolulu and Maui use the

appointive method, while Hawaii and Kauai have recentiy changed

to the elective method. The elected prosecutors serve terms of
four years while the appointed prosecutors serve at the pleasure

of the respective mayors.
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Standard 12.2:

Professional Standards for Assistant Prosecutors

The primary basis for the selection and retention of assistant
prosecutors should be demonstrated legal ability. Care should
be taken to recruit lawyers from all segments of the population.
The prosecutor should undertake programs, such as legal internships
for law students, designed to attract able young lawyers to
careers in prosecution.

The pogition of assistant prosecutor should be a full-time
occupation, and assistant prosecutors should be prohibited from
engaging in outside law practice. The starting salaries for
assistant prosecutors should be comparable to starting salaries
paid by private law firms and by other governmental agencies and
the chief prosecutor should have the authority to increase
periodically the salar;gs for assistant prosecutors to a level
that will encourage the retention of able and experienced prose-
cutors. For the first five years of service, salaries of assistant
prosecutors should be comparable to those attorney associates in
private law firms and other governmental agencies.

The caseload for each assistant prosecutor should be limited
to permit the proper preparation of caseé at every level of the
criminal proceedings. Assistant prosecutors should be assigned
cases sufficiently in the advance of the court date in order to
enable them to interview every prosecution witness, and to conduct
supplemental investigations when necessary. The chief prosecutor
should develop caseload guidelines which enable him to fix the

maximum number of cases per attorney per year, depending upon the
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level of experience of the attorney, the amount of collateral
or administrative dutieg assigned the attorney, and the kinds
of cases which comprise the attorney's wurkload. These guidelines
should be reconsidered and refined at least once a year, and
should be used to project the number of assistant prosecutors

required to discharge the work of the office.

Commentary:

Both NAC Standard 12.2 and ABA Prosecution Standard 2.3(c)
provide for merit selection of assistant prosecutors. The NAC
also encourages the recruitment of lawyers "from all segments of
the population."” Factors involved in the selection of assistant
prosecutors in Hawaii are legal competence, attitudes, experience,
and ethnie background. The Honolulu office has established a
sereening committee of senior deputies which committeze forwards
recommendations to the chief prosecutor. Thus, in the area of
selection of assistant prosecutors, Hawaii practice conforms to
the NAC and ABA standards.

In all counties the poesition of assistant or deputy prosecutor
18 full-time, and all are prohibited from engaging in the private
practice of law. The starting salaries for prosecutors are com-
parable with attorneys in private practice. ’In the Homolulu
office, for example, the gtarting salary for a recent law school
graduate would be $16,004 per year (compare our discussion of
public defenders' salaries in Standard 13.11). Starting salaries
are at lecst as high in the neighbor island offices. Starting
salaries in private law firms are in the range of 816,500 to $17,000,

plus bonus. Thus, prosecutors' starting salaries are consistent with
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Standard 12.2. The question of etarting galary relates to the
quality of applicants the prosecutor can attract, but the
question of raises relates té the vetention problem. In Honolulu,
salaries are subject to the discretion of the chief prosecutor
and the range 18 up to 352,000. On Maui, the discretion of the
county attorney ts limited by the salaries get for a position.
When a vacancy oceurs at a higher position, the county attorney
has the diseretion to elevate someone to that position based on
merit. In Hawaii, the pay of the prosecutors reflects experience.
The Mayor of Hawaii County has absolute diseretion in setting
the salary but generally follows the recommendation of the
prosecutor. Genevally speaking, the range of pay levels for
prosecutors in the first five years of practice is comparable to
that of attorneys in private practice.

We do not propose specific figures as caseload guidelines
because it ts impossible to establish abstract workload standards
for prosecutors. Instead, the standard follows NAC Standard
12.2 in suggeeting that assgistant prosecutors are overloaded when
they are not able to prepare cases properly. The inference isg
that prosecutore are overloaded when preparation time does not
permit pre-trial interviews with all prosecution witnesses,
supplemental factual investigation, and necessary legal research,
Based on this, current practice i1g only partially in line with
the standard. In felony cases prosecution witnesses dre inter-

viewed prior to trial but misdemeanor trialg are not accorded

the same preparation. Although efforts are made to interview

prosecution witnesses prior to some misdemeanor trials, under
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the current practice most misdemeanor witnegses are not
interviewed prior to trial. This <is not consistent with the
standard, Should the problem be one of staff shortages, the
different counties should take appropriate action to alleviate
this problem. Should the problem be the method of assigning
cases to attorneys, the current operational system should be
reviewed and evaluated to determine 1f another system can be
devised.

In Honolulu, the chief prosecutor needs mcvwe assistants.
There are currently a total of 29 attorneys in the Honolulu
office, of which nine to twelve handle misdemeanor and traffic
cases, ten handle felonies in circuit court, three to four
perform the screening function, and the remainder handle varied
respongibilities including research. The addition of new courts,
inereased responsibilities for the Special Crime Unit (where
one attormey ig currently im a supervisory ecapacityl, and rising
caseloads point strongly to a need for a staff estimated at

between 35 arnd 40 attorneys. All attorneys participate in
appeals, although the chief prosecutor sees a need for an

appellate unit. An additional assistunt is needed in the Big
Island office. On Kauai, inereasing caseloads have resulted
in a request for an additional deputy in the 1976-77 budget.
These needs should be addressed.

All prosecution offices have availed themselves of federal
funds to hire law students as summer tinterns. Their primary
duty ie legal research but time is allotted for trial observation
and participation in the other duties of the office so that they

may better understand the role of the prosecutor.
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Hawaii County presents a special situation where geography
ereates a need for a branch prosecutor's office in Kowma. Based
on the amount of travel time spent by attormeys in servicing
the distriet courts in Waimea, Nbrth Kohala, South Kohala, Kau
and the Hamakua area, the addition of an area office could save

an estimated 8-10 days per month attorney travel time.

Standard 12.3:

Supporting Staff and Facilities

The office of the prosecutor should have an adequate
seéretarial, investigative, and paralegal support staff. Where
applicable, the prosecutor's office should employ an office
manager with the responsibility for program planning and budget
management, procurement of equipment and supplies, and selection
and supervision of nonlegal personnel. Paraprofessionals should
be utilized for law-related tasks to the extant possible. There
should be adequate secretarial help for all staff attorneys.
Special efforts should be made to recruit members of the support
gtaff from all segments of the community.

The budget of the prosecutor for operational expenses other
than the costs of personnel should be substantially equivalent to,
and certainly not less than, that provided for other components
cof the justice system with whom the prosecutor must interact,
such as the courts, public defender, private bar, and the police.
The budget should include: (1) sufficient funds to provide
quarters, facilities, qépying equipment, and communications
coﬁparable to those available to similar-size private law firms;

(2) funds for the employment of experts and specialists as needed;
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and (3) sufficients funds or means of transportation to permit
the office personnel tokfulfill their travel needs in preparing
cases for trial and in attending court or professional meetings.
The prosecutor's office should have immediate access to a
library sufficiently extensive to fulfill the research needs of
the office. Staff attorneys should be supplied with personal
copies of books, such as the fiawaii Penal Code and the Hawaii
Rules of Penal‘Proce&hre, and with personal copies of Hawaii

4

Supreme Court slip opinions.

Commentary:

Based on NAC Standard 12.3, this standard represents an
effort to ensure that the prosecutor's office has the necessary
support services to function properly. ABA Prosecution Standard
2.4 suggests that the prosecutor should also have sufficient
funds to employ special prosecutors as needed, professional
investigators and expert witnesses. (We deal with the investi-
gative aspects of the prosecution function in Standard 12.8,
infra.) All offices in Hawaii have office managers responsible
for clerical personnel and administrative tasks. Digsatisfaction
was expressed by both the Honolulu office and the Hawaii office
about the number of secretarial personnel available to the
deputies. Adequate secretarial personnel available to the
functioning of any law office, especially one heavily involved
in trial work, and we recommend that funding be provided in those
two offices to inerease the level of clerical help. In its
introduction to Chapter 12, the NAC points out that "the

standards in this chapter are designed to promote the deveZopmént
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of professional prosecutors' offices [which] should be on the
same level of professionalism as private law firms of comparable
size," The commentary to NAC Standard 12.3 suggests that "one
secretary for every two attorneys is likely to be the minimum
secretarial staff essential to efficient functioning of the
office." See Courts, p. 235. We recommend that all prosecutors
seak funding to bring their secretarial staffs to this minimum
level.

The prosecutors’ offices have taken advantage of federal
funde to hire law students asliﬁterns, and we believe intern
programs should continue to be employed, with state funding if
neecessary. None of the offices uses paralegal assistance as
recommended. We vecommend that paralegal personnel be employed
in all offices because, as the NAC recognizes: "An assistant
prosecutor is a valuable resource. He should not be required
to do taske that could be accomplished by a paraprofessional
at a lower cost to the pﬁbZic.” See Courts, pp. 234-365.

Library holdings are generally adequate. Each office's

library includes: H.R.S. with supplements, Session Laws, Hawait

Penal Code, Municipal/County Ordinances, Hawaii Reports, Shepard's

Citations, Hawaii Digest, treatises on evidence and criminal
law, eriminal law and supreme court weekly reporters. These
libraries could profivably be supplemented with the other

(especially federal) books recommended by NAC Standard 12.3.

Standard 12.4:

Statewide Organization of Prosecutors

There should be a state-level organization of prosecutors
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controlled by the four chief cgunty prosecutors and the Attorney
General, which performs the following functions: (1) development
and coordination of training and other prosecution programs; and
(2) coordination and, where necessary, provision upon request,
to prosecutors' offices of support serwices such as laboratory
assistance, special counsel, investigators, accountants, and
other experts, data services, appellate research services and
office management assistance.

This entity should provide for at least four meetings each
year at which prosecutors from throughout the state can engage
in continuing education and exchange with other prosecutors. In
administering its program, the entity should try to eliminate
undesirable discrepancies in law enforcement policies. The agency
and its program should be funded by the state or the counties.
A full-time executive director should be provided to administer

the agency and its program.

Commentary:

Standard 12.4 closely resembles the NAC Standard 12.4, which
calls for a statewide prosecutors' organization. ABA Prosecution
Standard 2.2 also recommends the creation of a state council of
prosecutors to provide support services, to assure the mazimum
practicaﬁle uniformity of law enforcement throughout the state,

and to improve the administration of justice.
There has been created in Hawaii the Prosecuting Attorneys

Assoeiation. Created as a non-profit corporation in 1976, the
Association aime "to promote the common welfare of the eriminal

Justice system in areas of mutual concern, such as appellate
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review, tratning, communiecation, public education, and the equal
admintstration of the lawe." (Statement of Purpose, Art. III,
Sec. A-7). The Association also intends "to actively participate,
when appropriate, in the legislative process with respect to
legislation which affects the criminal justice system.'" The
Association's Board of Directors ineludes the four chief prosecu-
tors -and the state Attormey General. The organization meets

four times a year to discuss matters of mutual concern, and has
the potential to become the kind of statewide entity recommended
by the Standard 12.4.

The prineipal purpose of the statewide organization is to
provide services, and thus we recommend that there be a full-
time exegutive director to administer the organization,.and that
the organization be funded by the state. The Hawaii organization
18 funded only by membership dues, and consequently has no
executive dirvector and no full-time staff. Without state funding
the support function cannot be accomplished by the Association.

Hawaii has another agency named the Prosecutor-Public Defender
Clearinghouse, headed by a full-time director, and equipped to
facilitate appellate research, to organize seminars and to
pubZishka monthly bulletin. Although its name suggests that
the Clearinghouse services both prosecutors' and defenders'
offices, its history has been primarily one of providing prose-
eution support. This was perhaps a natural development since

the four prosecutors are separate and independent, whereas the

Hawaii Public Defender is a unified, statewide organization. We

recommend that the Hawaii Prosecuting Attorneys Association and
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the (learinghouse be merged, and that the organization thus
created provide the assistance to prosecutors envisioned by
Standard 12.4. C(Centralized support services are critical to

the functioning of the neighbor island prosecutors' office.

This recommendation should be appraised in connection with
our recommendations in Standarde 13.14, 13.15 and 13.16. We
believe that adequate support and training resources should be
provided direectly to the defender organization, as recommended
by the NAC. The defender organization, because its administration
18 centralized, does not need an independent support agency, and
in any event the propriety of providing services beyond
research and case briefing through one agency to both prosecutors

and defenders seems questionable.

Standard 12.5:

Education of Professicnal Personnel

The training of prosecutors should be systematic and

comprehensive. Any prosecutor's office employing more than 25

attorneys should have an in-house training staff, headed by an

attorney whose principal function is staff training. This train-
ing staff should establish a comprehensive entry-level and
in-service training program for all assistant prosecutors, and
should be adequately funded to be able to develVp orientation

materials and other materials relating to trial practice and trial

evidence, and to employ videotape equipment. Offices not large

enough to justify an in-house training staff should have their
training needs served by the statewide organization recommended

in Standard 12.4. All offices should supplement their training
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programs by sending staff attorneys v appropriate training

seminars and conferences on the mainland.

Commentary:

Standard 12.5 speaks to prosecutor training and recommends
as '"in-house' training program for the Honolulu prosecutor's
office.‘ This standard is based upon NAC Standard 12.5, which
recommends that "in-house training. programs for new assistant
prosecutors should be avatilable in all metropolitan prosecution
offices.”

All new prosecutors in Hawaii undergo basic orientation
and training. The Honolulu and Hawaii County offices have
developed orientation manuals, and all offices use senior
personnel for the orientation funciion. The Kauai office has
but two attorneys. All offices send attorneys to mainland
prosecutors' schools such as the Northwestern Prosecutors'

Short Course and the National College of District Attorneys

in Houston. However, no in-service training program of the type
contemplated has been developed. The Prosecutor-Public Defender
Clearinghouse has organized statewide training seminars, and
plans to continue to sponsor such programs on a quarterly basis
in the future. ALl four offices paviicipate in these programs.
In addition, the Honolulu office holds its own periodic training

sessions under the direction of senior deputies.

We believe that the Honolulu office should have a full-
time training assistant with law student assistance (compare our

discussion of Standard 13.16) to develop a comprehensive in-house

training program. We believe that the statewide entity envisioned
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in Standard 12.4 should be adequately funded to provide in-service
training to the other three offices, and to develop a prosecutor's
trial manual for all offices. We recommend that all offices

continue to avatl themselves of mainland training programs.

Standard 1l2.6:

Filing Procedure and Statistical Systems

The prosecutor's office should have a file control system
capable of locating any case file upon demand, and a statistical
system, either automated or manual, sufficient tc permit the

prosecutor tc evaluate an¢ *onitor the performance cf his office.

Commentary:

The proposed "file control system" enabling any particular
case file to be located upon demand is designed to avoid "the
misplacing of files [which] can result in the continuance or
outright dismissal of serious criminal charges because the
prosecutor is not prepared.'" Sees Courts, p. 241. Immediate
access to any case file is the goal, and Hawaii prosecutorial
practice is im conformity. Each office maintains an active case
file, and individual files are in the possession of assigned

attorneys. File control procedures in effect include cross-

indexed card files and attorney and secretarial accountability

for file entries. We recommend that each office continue to
articulate and support efficient file control policies.

The second part of Standard 12.6 relates to statistics and
record keeping, and the goal is to develop a system whieh "not

only should satisfy [the office's] operational and planning
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requiremcnts, but dlso should be capable of integration with

other criminal justice information systems." See Courts, p. 242.
We understand that the Honolulu office is in the process

of revising 1ts statistical system. The Maui office uses statis-

tical sheets to evaluate performance, but no office has yet

developed a system specifically designed for improvement in the

areas of resource allocatien, operational processing, management

control, research and analysis, and interagency coordination.

Standard 12.7:

Development and Review of Office Policies

Each prosecutor's office should develop a detailed statement
of office practices and policies including guidelines governing
screening, diversion, and plea negotiations. This statement
should be distributed to every assistant prosecutor, and should
be reviewed every six months. Those practices and policies
affecting the public should be available generally to the bar and
to the public.

Commentary:

Recogniazing the vast discretion reposed in every prosecutor's
office, the NAC strcsses that 'decisions [about charging, plea
negotiation, and sentencing recommendations] that affect the
lives of individuals ae drastically as these should not be made
in a purely random, ad hoe, and informal manner [but] should be
made in accordance with policties that have been carefully
developed and frequently reviewed." See Courts, p. 243. The

standard contemplates a detailed, written statement of office
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policy in these areas. It seems vitally important that differ-
ences in the treatment of cases reflect even-handed implementation
of policy rather than individual attorneys' ad hoe judgements.
(Compare the discussion of Standard 3.3, suprg.) NAC Standard
12.7 and ABA Standaré 2.5 are to the same effect. |
Honolulu and Hawaii Counties have office maruals setting
forth guidelines about screening, diversion, pZed“negotiation,
sentence recommendations and other internal officé;practices.
These manuals are periodically reviewed, but are not avatilable
to the public. While NAC Standard 12.7 is silent on the issue
of public access to this material, the ABA makes a useful
distinction between "directives as to strategic and tactical
matters which a chief prosecutor may give to his staff," which
items the ABA would approve being treated confﬁdentially, and
general office polieies, as to which the ABA recommends: '"The
public interest will be best served by having general policies,
procedures and guidelines known to the bar and, indeed, to the
eourts.”" We recomﬁend that prosecutors in Hawail<t maintdin

written office policy in accordance with the ABA standard.

Standard 12.8:

The Prosecutor's Investigative Role

The prosecutor's primary function should be to represent
the state in court. He and the police should cooperate with each
other in their investigation of crime. Each prosecutor also
should have investigatorial resources at his disposal to assist
him in case preparation, to supplement the results of police

W

investigatidn when police lack adequate resources for sich
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investigation, and, in a limited number of situations, to undertaké
an initial investigation of possible vioclations of the law.

The office of the prosecutor should review all applications
for search and arrest warrants prior to their submission by
law enforcement officers to a judge for apbroval; no application
for a search or arrest warrant should be submitted to a judge

unless the prosecutor or assistant prosecutor approves the warrant.

Commentary:

Recognizing the prosecutor's "primary function,!" Standard
12.8, which is based on NAC Standard 12.8, contemplates a limited
investigative role in "eases involving complex issues that require
Zegallevaluation during the investigation, such as some fraud

cases, and cases where political expediency makes the prosecutor's

participation of vqlue in assuring the community of adequate

investigation [inceluding] serious police misconduct or

corruption within govermmental bodies." See Courts, pp.-244-45.
ABA Prosececution Standard 3.1 places on the prosecutor an
"affirmative responsibility" to conduect independent investigation
in such cases, and ABA Prosecution Standard 2.4 admonishes the
prosecutor to employ "a regula{ staff of professional investigative
personnel.” The need for an investigative resource in the
prosecutor's office increases 1if the prosecutor decides to combat
white collar crime in a systematic way, because the police often
lack the resources, expertise and inelination to investigate

the businessman or public offieial. Some mainland urban

prosecutors have established separate white-collar-crime departments

with speeially trained investigators.
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H.R.S. 862~78, applieable only to Hawaii, Kauai, and Maui
Counties, provides that the prosecutor "may appoint an investigator
[who] shall have all the powers and privileges of a police
officer of the county." Section 6-704 of the Charter of the
City and County of Honolulu authorizes the prosecutor to "appoint
investigators who shall have all the powers and privileges of
a police officer of the city." Section 6-704 also permits the
assig@ment of police officers to the prosedutor's office for
”nécessary investigative work."

At present the Honolulu office employs six investigators
pursuant to Section 6-704, and one police officer is assigned
to the office. These investigators are used for supplementary
investigative work, and several are assigned to a special
investigative unit for work on unsolved murders and organized
erime intelligence. The Honolulu prosecutor feels that he
should have one investigator for every three prosecutors, and
we concur, although much of the investigative work in progress
and contemplated could be perfo?med by paraZégaZ personnel.

The counties of Kauai and Maui are generally satisfied
with their investigative resources, utilizing police investigative
services. On Kauai the investigator is assigned to the prosecutor's

office and was selected on the basis of a competetive examination.

Hawaii County has one full-time investigator pursuant to

H.R.S. 862-78, and the prosecutor feels that an additional

investigator is necessary.
Standard 12.8 states that the prosecutor's office should

review applications for search and arrest warrvants prior to
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submission to a judge for approval. The standard further states
that applications for search or arrest warrants should not be
submitted to the judge unless the prosecutor or assistant
prosecutor approves the warrant. This procedure is designed

to ensure that the probable cause requirvement of the Fourth
Amendment 18 met. Prior approval of applications would have

the effect of reducing the number of suppressions based on
defective warrant applications. Loeal practice indicates that
all county prosecutors' offices review and approve applications
for search and seizure warrants prior to submission to a Judge.
Although the police do have the right to seek approval of the
warrant despite prosecutorial disapprowval, the practice indicates

that the police do not do so.

Standard 12.9:

Prosecutor Relationships with the Public and with Other
Agencies of the Criminal Justice System

The prosacutor should be aware of the importance of the
function of his office for other agencies of the criminal justice
system and for the public at large. He should maintain relation-
ships that encourage interchange of views and information and
that maximize coordination of the various agencies of the criminal
justice system.

The prosecutor should maintain regular liaison with the
police department in order to provide legal advice in the context
of particular cases to the police, to identify mutual problems
and to develop solutions to those problems. He should participate

in police training programs and keep the police informed about
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current developments in law enforcement, such as significant court .
decisions. He should develop and maintain liaison with the pelice
legal adviser in those areas relating to police-prosecutor
relationships.

The prosecutor should develop for the use of the police a
basic police report form that includes all relevant information
about the offense and the offender necessary for charging, plea
negotiations, and trial. 7%une completed form should be routinely
forwarded to the prosecutor's office after the offender has been
processed by the police. Police officers should be informed by
the prosecutor of the disposition of any case with which they
were involved and the reasons for the disposition.

The relationship between the prosecutor and the court and
defense bar should be characterized by professionalism, mutual
respect and integrity. It should not be characterized by demon-
strations of nszgative personal feelings or excessive familiarity.
Assistant prosecutors should negate the appearance of impropriety
and partiality by avoiding excessive camaraderie in their
courthouse relations with defense attorneys, remaining at all
times aware of their image as seen by the public and the police.

The prosecutor should establish regular communications with
correctional agencies for the purpose determining the effect of
his practices upon correctional programs. The need to maximize
the effectiveness of such programs should be given significant
weight in the formulation of practices for the conduct of the
prOSecutioﬂ.function.

The prosecutor should regularly inform the public about the
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activities of his office and of other law enforcement agencies
and should communicate his views to the public on important

issues and problems affecting the criminal justice system,

The prosecutor should encourage the expression of views by members

of the public concerning his office and its practices, and such

views should be taken into account in determining office policy.

Commentary:

This standard discusses the prosecutor's relationship with
the public and other agencies in the criminal justice system,
and recommends the maintenance of a regular liaison with the
police department. The prosecutor should participate in police
training programs and keep the police informed of rnew developments
in the law. The standard closely resenbles NAC Standard 12.9.
The need for good prosecutor-police relations is apparent
since the police serve as the basic investigative arm of the
prosecutor. Thus, the prosecutor is dependent upon the poZice
for the development of evidence necessary for conviction. It
18 essential that the police understand the evidentiary problems
encountered by the prosecution in court. Prosecutors can educate
the police on their defieiencies in either handling evidence
or in failing to unearth needed evidence. This is not to suggest

that the prosecutor train the police in investigative techniques,
but that the prosecutor help the'police understand what kinds

of evidence are needed and are admissible in court. Keeping
the police infecrmed about recent developments in the law is also
important to avoid the suppression of evidence because of

violations of constitutional rights. NAC Police Standard 11.2
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recommends the esf&biishment of a full-time Zégal advisor attached
to the police department and independent of the prosecutor's
office. Absent this type of support within the police department,
some coneistent relationship between the prosecutor and the

police is essential.

Current local practice indicates that only the Hawaii
County Prosecutor designates an attorney as liaison with the
police department, and that attorney participates in police
recrutt training regularly. The practice on other islands
indicates that there is a working relationship between the two
agencies. In Maui county, the deputy prosecutors assist police
recrui? classes and conduct other training when requested to do
so. The Kauai prosecutor's office is available to render legal
advice and to provide legal training.

The police use a police report form not developed by the
prosecutor's office. The prosecutors feel that the format is
adequate but one office has indicated that the police need some
help in writing these reports and perhaps more tims to write
them. If that is the case, action should be taken to idéntify
the exact nature of the problem and remedial steps should ensue.

That portion of Standard 12.9 dealing «ith relations with
the court and defense bar has its counterpart in ABA Prosecution
Standard 2.8, which also recommends that such relations be
characterized by projessionalism, respect, dignity, honesty, and
no appearancze of impropriety. The ABA standard also concerns J
tteelf with the conduct of the prosecutor in relation to the

court. Hawaii practice appears to conform to thig standard.
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The third segment of the ceriminal justice system o which
Standard 12.9 addresses itself is corrections. The need to be

aware of the impact of the prosecutorial function on corrections

seems obvious. Of the Hawaii prosecutors, only the Hawaii County

office keeps in contact with the correctional agencties.

The final paragraph of Standard 12.9 deals with public
relations and public education, and recommends that prosecutors’
offices engage in regular dialogué with the public. The
prosecutor ought to "regularly inform the public about the
activities of his office'” as well as his opinions on various
eriminal justice issues. In addition, the prosecutor ought to
weigh public opinion in determining office poliecies and
procedures.

In Hawaii, only the prosecutor on the Big Island engages in
a regular program to keep the public informed, and he does this

through a regular radio program.

Standard 12.10: ’

Career Prosecutor Service

The chief prosecutor should actively strive to create
conditions of employwent which are conducive to the retention
of staff attorneys on a career basis. Among other things, the
prosecutor's office should establish a sabbatiaai)leave program,
recognizing the enormously demanding nature of full-time trial

praztice.

Commentary:

The task force believes that prosecutors should create
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inducements for careers in prosecution, one of which would be.
a gabbatical leave program. Compare Standards 7.5 and 13.17,
recommending similar programs for judges and publiic defenders,

regspectively.
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CHAPTER 13

THE DEFENSE

Standard 13.1:

Availability of Publicly Financed Representation in
Criminal Matters

Public representation should be made available to eligible
defendants and eligible potential defendants (as defined in
Standard 13.2) in all criminal cases at their request, or the
request of someone authorized to act for them, beginning at the
timé the individual either is arrested or is requested to parti-
cipate in an investigation. The representation should continue
during trial court proceedings and through the exhaustion of all
avenues of relief from conviction.

A defendant who asserts the right to dispense with legal
representation and conduct his own defense should be permitted
to do so upon a judicial determination that the defendant has
knowingly and intelligently waived hisg right to counsel and is
aware of the dangers and disadvantages of self-representation.
The defendant's legal knowledge and experience are not proper
factors for the court vo consider in assessing the validity of
the proposed waiver of counsel. ’In any case where the defendant
represents himself, the court may appoint standby counsel to
aid the defendant under gﬁidelines established by the court, and
to be available to represent the accused in the event of termina-
tion of self-represertation. The trial judge should terminate
self-representation by a defendant who deliberately eﬂgages in

serious and obstructionist misconduct during proceedings.
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Commentary:

Standard 13.1 addresses four”related issues regarding the
avinabiZity of publiely provided counsel for the indigent
defendant. These issues are: (1) the kinds of cases in which
a defendant has the right %o public representation; (2) the point
in time at which such vight attaches; (3) the duration of this
right through subsequent proceedings against the defendant;

(4) the appropriate judicial stance with respect to a defendant's
desire to conduct his own defense.

Standard 13.1, like its counterpart, NAC Standard 13.1,
proposes that public representation be available to indigent
defendants in "all eriminal cases.” This provision should, of
course, be read together with Stondard 8.2, which proposes to
limit the scope of the term Nepiminal case" by eliminating all

but the most serious traffic violations from this classification.

All traffic offenses thus decriminaliazed do not occasion the
possivility of imprisonment upon conviction, and so the standard
measures up in all respects to the constitutional reguirement

articulated by the U.S. Supreme Court in Argersinger v. Hamlin,

407 U.S. 25 (1972), which held, as a matter of sixth amendment,
right-to-counsel interpretation, that no indigent person could
be imprisoned as a result of eriminal proceedings where he was
not affurded’the right to court-appointed counsel.

Article I, Section 2 of the Hawaii Constitution provides
for public representation of indigent defendants who are "charged

with an offense punighable by imprigonment for more than 60

days." This provieion is out of date, in light of Arge?siggerj
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and should be amended at the next Constitutional Convention. fhe
Hawaii Legislature has expanded th? protection afforded by the
state constitutional prevision in H.R.S. 8§802-1, which extends
the right to court-appointed counsel to an indigent arrested for,
chméged with or convicted of a jailable offense or an offense
within the Jurisdiction of Family Court; and to indigents
threatened with civil commitment. Thus Hawaii stautory law
camportgmgﬁthAStandard 138.1. )
Although H.R.S. €802-1 would provide counsel for one
charged with any Jjailable offense, current practice is for the
court not to appoint counsel in certain less serious (buﬁ

neverthelessvjailable) traffic offenses euch as speeding and

erosaing a soiid line. This practice does not violate Argersinger,

since incarceration is iﬁ fact not imposed in these cases; it

may, however, frustrate legislative intent by nullifying the
inearceration alternative. We recommend in Standard 8.2 that

these less serious traffic offenses be decriminalized, and if

that recommendation were to be implemented, then no modification

of current practice would be required. Were that recommendation
not to be implemented, it is conceivable that the staff of the
public defender would need to be augmented to handle the additional
traffic cases.

NAC Standard 13.1 recommends that public representation
should be made available to an indigent at his request when a
eriminal investigation has begun to focus upon him as a likely
sugpeet. ABA Defense Standard 5.1 is slightly more restrictive,

arnd posits that eounsel should be provided "ag soon as feasible

[}
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after [the defendant] is taken into custody.” H.R.S. 8802-3
provides that an indigent defendant may request any Judge to
appoint counsel to represent him at any reasonable time. The
task force believes that public representation sﬁouZd be provided
upon request io any eligible defendant who is "arrested or is
requested to partiecipate in an investigation,' since defendants
with means would typically contact counsel in either of these
sttuations.

H.R.S. 8802-3 appears to speak only to the situation where
a defendant has been arrested, charged with a erime and brought
to court. It does not speak to the pre-arrest situaition. Past
experience indicates that in certain instances, legal advice,
either over the telephone or in person, is given by the public
defender to one being held in custody or requested to participate
in a police investigation. Also, the police routinely telephone
the public defender office to request that a public defender be
present during the course of a lineup. Legal advice has been
given to persons who have come to the public efender office
because of anticipated eriminal law problems. However, there

are no formal mechanisms in operation to insure that all suspects

who desire legal advice receive that advice. H.R.S. 8802-3 should

therefore be amended to conform to this standard, and to provide
early representation to eligible defendants.

Standard 13.1 and NAC Standard 13.1 provide that public
representation should continue for the benefit of the indigent
"during trial couri proceedings and through the exhaustion of

all avenues of relief from convietion.” ABA Defense Standards
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4.2 and 5.2 are similar, except that Standard 6.2 adds the
further provigton that the lawyer initially assigned to represent
the defendant in the trial court should continue as counsel

through appeal and post-conviction review unless a nev assignment

is necessary due to "geographical considerations or other factors.”
H.R.S. 8802-1 extends the right to public representation to
appeals taken from conviection. The current practice on Qahu is
to appoint the public defender as counsel on appeal for all
indigents whether previously represented by court-appointed-:
private counsel or public defender counsel. The public defender
also pays for the costs of the transcript unless the defendant
is able to do so. In addition, H.R.P.P. 40(%7) provides the right
te public defender representation in post-conviction proceedings
unless the "claim 18 patently frivolous and without trace of
support....”

Considerations of familiarity with the defendant's case
and of insuring the preservation of bases of appeal are the
basis for the ABA recommendation that the appointed trial
attorney should continue as counsel throughout the entire appellate
process. The Hawait Public Defender has recognized the
desirability of continuous, one-to-one representation of each
defendant by one lawyer throughout the trial process, but assigns
a different attorney to handle the appeal. We concur with this
practice, because 1t 18 inefficient to give trial attorneys
_ppellate responeibility. Not only are the skills involved
different, but the demands of trial deadlines tend to assume
priority over appellate work, thereby diminishing the quality

of -appellate work. The creation of a separate appellate division
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i8 also a good place to train new attorneys, and it is often
helpful to have a new perspective hrought to bear upon the case.
The second paragraph of Standard 13.1 is based upon the

decision in Favetta V. California, 422 U.S. 806 (1975), which

held that an accused has a personal right £0 self representation
based on the Sixth Amendment. The Court noted in Faretta that

a trial court "may terminate self-representation by a defendant
who engages in serious and obstructionist misconduct,”" but
refused to limit the right to conduct one's own defense upon

an assessment of the defendant's legal knowledge and experience.

Standard 13.2:

Payment for Public Representation

Public representation should be provided to any person
(under the conditions specified in Standard 13.l1) who is finan-
cially unable to obtain adequate representation without substantial
hardship to himself or his family. Counsel should not be denied
to any person merely because his friends or relatives have resources
adequate to retain counsel or because he has posted or is capable
of posting bond. The defendant's own assessment of his financial
ability or inability to obtain representation without substantial
hardship to himself or his family should be considered.

If, at any time after counsel is appointed, the court is
satisfied that the defendant is financially able to obtain
adequate representation, or to make partial payment for legal
representation, without substantial hardship to himself or his
familY} the court may terminate the appointment of counsel,

unless the person so represented is willing to pay therefor.
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If appointed counsel continues the representation, the qourt may

direct payment for such representation as the interests of justice

may dictate.

Commentary:

Standard 13.2 provides criteria for determining eligibility
for public representation. The basic guideline is whether
payment by a defendant for defense services will cause "substantial
hardship! for the individual or higs family, and this criterion
comes frm NAC Standard 13.2., ABA Defense Standard 6.1 is to
the same effect. NAC Standard 13.2 also suggests that the financial
resources of the defendant's friends or relatives, his ability
to post bond and his continued employment following arrest
should not be determinative of defendant's ability to pay. The
defendant's own assessment of his ability to pay should be
considered.

H.R.S. §802-3 provides that the determination of indigency
18 to be made by the public defender, subjeet to approval by the
court, based upon an "appropriate inquiry into the financial
eircumstances" of the defendant and upon an affidavit signed
by the defendant "demonstrating finaneial inability to obtain
counsel." The Hawaii Supreme Court, in construing the predecessor
of the cuvvent statute (H.R.S. 87050-4), applied a substantial
hardship test that ineluded consideration of the defendant's
income, fimzed monthly expenditures, assets, fixed liabilities,
borrowing capacity, and good faith efforts to secure his own

counsel. State v. Mickle, 56 Hawaii 23, 525 P.2d 1108 (1974).
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The Hawaii court further stated that possessions such as a
family home or an "economy class” automobile would not be
considered in determining the defendant's ability to pay for
counsel, because such assets are not convertible without causing
sub;tantial hardship. The defendant's ability to hire private
counsel is also evaluated by the public defender in determining
the eligibility of borderline cases. Such an evaluation would
necessarily include consideration of the type and complexity of
the case, since private aﬁtorneys‘will eharge more to defend a

person charged with murder than they would charge to defend a

person charged with assault. Thus, Hawaii law and practice appear

to comport with Stardard 13.2 in this respect.
The requirement of partial payment by the defendant for

public representation comzs from NAC Standard 13.2. H.R.S5.
§805~6 provides for partial payment if the defendant's financial
condition improves after the appointment of a public defender,
but does not address the situation where the defendant could
afford a partial payment at the time of the court appointment

but could not obtain private counsel.

Standard 13.3:

Initial Contact‘with Client

The defendant or potential defendant, or a relative, close
friend, or other responsible person acting for him, may request
public representation at the time of arrest, at the time the
defendant is tequested to participate in an investigation, or at
any time the defendant believes an investigation has focused

upon him as a likely suspect. Such a request should be conveyed
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to the public defender as soon as possible.

When a person is taken into custody or otherwise'deprived
6f his freedom he should immediately be advised of his right to
counsel. This advice should be followed at the earliest oppor-
tunity by the formal offer of counsel, made in words easily
understood, and in a language understood by the person, stating
that one who is unable to pay for adequate representation is
entitled to have it provided without cost to him. At the
earliest opportunity a person in custody should be effectively
placed in communication with a lawyer. For this purpose he should
be provided access to a telephone, the telephone number of the
public defender, and any other means necessary to place him in
communication with a public defender. The public defender's
office should establish procedures to facilitate initial client
contact at the earliest opportunity.

If, at the initial court appearance, no request for public
representation has been made, and it appears to the judicial
officer that the defendant has not made an informed waiver of
counsel and is eligible for public representation, an order
should be entered by "he judicial officer referring the case to
the public defender. The public defender should contact the
defendant as soon as possible following entry of such an order.

No waiver of counsel should be accepted unless it is in
writing and of record. If a person who has not seen a lawyer
indicates his intention to waive the assistance of counsel, a
lawyer should be provided to consult with him. If a waiver is
accepted, the offer of counsel $hould be reviewed at each
subsequent stage of the proceedings at which the defendant appears
without counszel.
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Where, pursuant to court ordex or a request by or on behalf
of defendant,; a pmplic defender attorney interviews a defendant
and it appears that the defendant is financially ineligible for
public defender services, the attorney should help the defendant
obtain competent private counsel and should continue to render all
neceséary public defender services until private counsel assumes

responsibility for full representation of the defendant.

- Commentary:

This standard seeks to effectuate the right to ceunsel
in placing eligible defendants in contact with counsel as early
in the proceedings as possible. The standard draws heavily
upon NAC Standard 13.3. ABA Defense Standard 5.1 is consistent
with the above concept, except that it provides for notification
of the public defender by the authorities rather than by the
defendant himself. The ABA Defense Standard 7.1 suggests that
the defendant be notified of his right to counsel immediately
after he is taken into custody or deprived of his'Ziberty, and
that such notice be deZowed as soon as possible with an actual
offer of counsel. NAC Standard 13.3 says merely that "procedures
should exist whereby the accused is-informed of this right [to
counsell, and of the method for exercising it."

Hawaii law contains no provision for ensuring early contade
between eligible defendauts and counsel. H.R.S. 8802-3 states
that eligible defendunts may request the judge to appoint counsel
at any reasoﬁabZe time. This presumes that the defendant is in

court and is aware of his right to counsel. H.R.P.P. 10.1 ealls
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upon the court to notify the defendant cof his right to counsel.
Hawaii law.thus provides only for notice once the defendant appears
before a court. A statute should be enacted to facilitate early
representation in Hawaii, so that valuable rights are not

forfeited by unwitting accused. Mivanda v. Arizona, $84 U.S.436

(1966), would require notification of such a right prior to
interrogation of the defendant, but Standard 13.3 would require

notification in all eircumstances.

Standard 13.4:

Public Representation of Convicted Offenders

Counsel should be available at all correctional facilities
to advise inmates desiring to appeal or collaterally attack their
convictions. Counsel should also be provided to represent: any
‘indigent inmate who is the subject of prison disciplinary
proceedings; any indigent inmate at any proceeding affecting his
parole or early release; any indigent parolee at any parole
revocation hearing; and any indigent probationer at any probation

revocation hearing.

Commentary:

Standard 13.4 closely resembles NA& Standard 13.4. ARA
Defense Standarde 4.2 and 5.2 ave to the same effect. H.R.S,
§802-1 provides for public representation of indigents in all
judicial proceedings subject+to court approval, and. in all
administrative hearings such as parole proceedings subject to
the approval of the administrative agency. Public defender

asststance has heen provided for inmates requesting such
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assistance when appearing before the parole board to set the
minimum term of their imprisonment or to request parole. (Counsel
has also been afforded those facing either parcle or probation
revoeation. H.R.P.P. 40 also provides for publiec defender

representation for a petitioner inm post-conviction proceedings

when the petition alleges that the petitioner is unable to
afford counsel and when the court finds that the petition is

not patently frivolous.

The State Law Enforcement Planning Agency has funded a
three-year project called the Hawaii Correctional Lag&l Services
Program. This project offers post-conviction l&gal services to
prisoners, including representation at disciplinary hearings at the
prison, and will thereby lighten the burden on the public defender.
The efforts of this project and the public defender appear to

satisfy Standard 13.4. ' i

Standard 13.5:

Method of Delivering Defense Services

Services of a full-time public defender organization, and
a coordinated assigned counsel system that encourages significant
participation by thé‘@rivate bar should be available to supply

attorney services to eligible persons.

Gommentqry:

Standard 13.5 is based upon NAC Standard 13.5, which
expresses a prefirence for a full-time public defender organization,
&né‘a coordinated assigned coungel system involving substantial

~

partic{pa%ign\gf the private bar. ABA Defense Standard 1.2 does
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not express a preference between the public defender or the
appointed counsel system, and would approve of exclusive use oj
either system or a combination of the two.

Hawaii utilizes a full-time, statewide public defender
system and a coordinated assigned counsel system. Assigned
counsel are dppointed when the caseload of the public defender
‘will not permit acceptance of additional nases, when the public

defender cannot accept the case because of a conflict of interest,

or in some instances when the defendant expresses a sirong

desire to be represented by private counsel. In 1955, 546

indigent felony defendants were assigned to the public defender,

while 157 indigents were assigned to private counsel. The

totals in 1974 were 739 and 317 respectively. The list of

assigned counsel includes the names of approximately 125 attorneys.
The factors which are generally cited in support of the

public defender system arve the belief that more effective

representation of criminal defendants is afforded by attorneys

who deal excluszively with criminal law and procedure, and the

belief that a public defender will be more Zikaly to ddu;eate

new laws and procedures of benefit to the criminal justice system.e

The primary consideration which militates against the emciusive

use of the public defender is the strong belief thai tke defense

of eriminally accusecd indigents and the problens asgociated

with the criminal Jjustice system should be the concern of all

members of the bar beea&se of the impact of criminal justice

developments upon the entire fabric of society. Thus Standard 13.5

advocates the best of both systems: the full-time public
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defender and significant participation by the private bar. The

statistics for 1974 and 1975 indicate that Hawait practice also
combines the beat of bolh systems.

Standard 13.6:

Financing of Defense Services

Defender services should be organized and administered at

the statewide level. Financing of defender services should be

provided by the state.

Commentary:

Standard 13.6 is based on NAC Standard 13.6, which recommends
that, however organized and administered, defender services
should be financed by the State. Tune ABA standards take no
position on this issue.

The Hawati Office of the Public Dejender i3 a statewide agency
and is financed by the state. H.R.S. 8802-9 creates a five-
member Public Defender Council, appointed by the Governor, which
council appoints the publie defender. This system seems ideally

sutted for Hawait.

Standard 13.7:

Chief Public Defender to be Full-Time and Adequately
Compensated

The complexities and demands of the defense function require
that the chief public defender be a full-time, skilled profession-
al. The chief public defender for the state should be compensated
at a rate determined with reference to the salaries paid trial
judges, attorneys with comparable responsibilities in other areas
of public service.,

BT
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Commentary:

Standard 13.7 resembles Standard 12.1, whieh recommends
that the Chief Prosecutor be a full-time, skilled professional
wh» is paid an adequate salary. Standard 13.7 also resembles
NAC Standard 13.7. Tﬁe Hawaii Public Defender is a full-time
position, and the salary is §37,500 per year.

ABA Defense Standard 3.1 recommends that the public defender's
salary be comparable to that of the prosecutor. We have noted,
in the commentary to Standard 12.1, that the four Hawaii
prosecutors, because they are county employees, are paid

varying amounts.

Standards 13.8:

Selection of Chief Public Defender

The chief public defender should be as independent as
private counsel who undertakes the defense of a fee-paying
criminally accused person. He should be selected on the basis
of demonstrated ability and high personal intégrity, and should
be appointed for a term of not less than four years by the Hawaii
Public Defender Council.

The Hawaii Public Defender Council shoudd consist of five
members, appointed by *the governor, and serving staggered terms
ot five years. The Council should have one member from each of
the counties of the state, and at least two members from Honolulu,
The 'Council should exercise general supervisory authority over
the office of the public defender.

The chief public defender should be sﬁbject to disciplinary

or removal procedures for permanent physical or mental disability
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geriously interfering with the performance of his duties, willful
misconduct in office, willful and pergistent failure to perform
public defender duties, or conduct prejudicial to the adminis-
tration of justice. Power to discipline the chief public defender

should be placed in the Public Defender Council.

Commentary:

Standard 13.8 departs from NAC Standard 13.8, which
reccemmends "nominationkby a selection board and appointment by
the Governor." The goal is to insure that the public defender
is "as independent as any priﬁate counsel who undertakes the
defense of a fee-paying criminally accused person." A similar
goal informs ABA Defense Standard 4.1, which places the authority
and responsibility for selecting the public defender in an
independent board of trustees.

H.R.S. 8802-9 establishes a five-member Public Defender
Couneil with representation from all counties. The Governor
appoints the defender couneil which in turn aépoints the public
defender for a term of four years and until his successor is
appointed and qualified (H.R.S. 8892~11). The statute contains
no prohibition regarding reappointments. Created in 1972, the
Public Defender Council has functioned well and has not sought
to interfere with the administration and operation of the office.

It 18 arguable that, because the members of the Public
Defender Council serve at the pleasure of the Governor, the goal
of professional independence is threaiened by the appearance
and possibility of control by the executive. The standard thus
recommends that council members serve "staggered terms of five

years." |
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.Standard 13.9:

Performance of Public Defender Function

Policy should be established for and supervision maintained
over the public defender office by the chief public defender.
It should be the resﬁonsibility of the chief public defender to
~insure that the duties of the office are discharged with diligence
and competence.

The chief public defender should seek to maiﬁtain his
office and the'performance of its function free from political
'pressures that may interfere with his ability to provide effective
defense services. He should assume a role of leadership in the
general community, interpreting his function to the public and
seeking to hold and maintain their sgp?ort of and respect for
this function.

‘The relationship between the law enforcement component of
the criminalkjustice system and the public defender should be
characterized by professionalism, mutual respect, and integrity.
It should not be charactérized by demonstrations of negative
personal feelings on one hand or excessive familiaxity on the
other. Specifically, the following guidelines should be followed:

1. The reldtions betwéen public defender attorneys and
prosecution attorneys shoﬁld be on the same high level of profes-
sionalism that ié expected between respons'ble members of the bar
in other situations.

2. Public defenders should negate the appearance of impro-
priety by avoiding excessive and unnecessary camaraderie in and

around the courthouse and in their relations with law enforcement

173



officials, remaining at all times aware of their image as seen
by their client community.

3. The chief public defender should be prepared to take
positive action, when invited to do so, to assist the police and
other law enforcement components in undersftanding and developing
their proper roles in the criminal justice system, and to assist
them in developing their own professionalism. In the course of
this educational process he should assist in resolving possible
areas of misunderstanding.

4, The chief public defender should maintain a close
professional relationship with his fellow members of the legal
community and organized bar, keeping in mind at all times that
this group offers the most potential support for his office in
the community and that, in the final analysis, he is one of
them. Specifically:

a. He must be aware of their potential concern that he
will preempt the field of criminal law, accepting as
clients all accused persons without regard to their
ability or willingness to retain private counsel. He
must avoid both the appearance and fact of competing
with the private bar.

b. He must, while in no way compromising his represen-
tation of his own c¢lients, remain sénsitive to the
calendaring problems that beset civil cases as a result
of criminal case overload, and cooperate in resolving
these.

c. He must maintain the bar's faith in the defender
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system by affording vigorous and effective representation
o his own clients.

d. He must maintain dialogue between his office and

the private bar, never forgetting that the bar more than
any other gréup has the potential to assist in keeping
his office free from the effects of political pressures

and influences.

Commentary:
Standard 13.9 closely resembles NAC Standard 13.9, which
outlines the public defender’s appropriate relationships
with the prosecution, police, publie, and the private bar.
H.R.S5. 8802-9 destignates the Public Defender Council as
the governing body of the public defenéer. As sueh the defender
council promulgates defender policy while the public defender
is responsible for the implementation of such poliey. Standard
13.9 recommends that public defender policy be established
by the chief publiec defender.

Standard 13.10:

Selegtion and Retention of Attorney Staff Members

Hiring, retention, and promotion policies regarding public
defender staff attorneys should be based upon merit and demon-
strated legal ability. Care should be taken to recruit lawyers -
from all segments of the population. The chief public defender
should undertake programs, such.as legal internships for law
students, designed to attract able young lawyers to careers in

public defender work. The positicn of public defender staff
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attorney should be a full-time occupation, and staff attorneys

should be prohibited from engaging in outside law practice.

Commentary:

Standard 13.10 is based in part om NAC Standard 13.10.
Compare Standard 12.2. The Hawaii public defender selects staff
attorneys on the basis of merit subjeet to the approval of
the Public Defender Council. Staff attormeys are full-time
employees and serve at the pleasure of ﬁhe.publia defender, The
defender has establiished law student intern positions, and in

all respects the practice measures up to this standard.

Standard 13.11l:

Salaries for Defender Attorneys

The starting salaries for public defender staff attorneys
should be comparable to starting salaries paid by private law
firms and by other governmental agencies, and the chief public
defender should have the authority teo increase periodically the
salaries for staff defenders to a level that will encourage the
retention of able and experienced defenderé. For the first
five years of service, salaries of defender staff attorneys
should be comparable to those of attorney associates in private

law firms and other governmental agencies.

Commentary:

Standard 13.11 <is similar to Standard 12.2. ABA Defense
Standard 3.1 states that public defender staff attorneys should
be compensated at a rate comparable to that of their counterparts

in prosecutorial offices.
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A law school graduate with no experience would probably
start as a law clerk at the public defender office. His salary
would be $1,100 a month or $13,200 a year. Upon the opening of
a position in the trial division, he would move up to be a
deputy defender and be paid $14,472 a year. There ig¢ a proposed
pay scale that calls for a starting defender to be paid $15,924
a year. Though this is an improvement over past salary scales,
it 18 still not at par with salaries in the prosecutorgﬁ
offices or in private practice. [The starting salary for a

prosecutor just graduated from a law school is 816,400 a year.

Starting salaries in private law firms are in the range of
£16,500 to $17,000 plus a bonus.

Irrespective of years of experience, the salary range of
defenders is up to $25,176 per year depending upon experience,
merit, and the responsibility assigned to the attorney. The

salary range for prosecutors is up to $32,000 per year in

Honolulu. Generally speaking, then, public defender salaries

should be substantially increased in Hawait.

Standard 13.12:

Workload of Public Defenders

Keeping in mind the goal of consistently high quality defense
representation, which includes the ability of each defender
attorney to prepare properly every assigned case, the chief
public defender should develop caseload guidelines of two sorts:
(1) maximum number of cases per attorney per year; and (2) maxi-
mum number of cases per attorney at any given time. These

figures may vary depending upon the level of experience of the
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attorney, the amount of collateral or administrative duties
assigned the attorney, and the kinds of cases whigh comprise the
attorney's workload. These guidelines should be reconsidered
and refined at least once a year. They should be used to project
the number of staff attorneys fequired to discharge the work of
the office, and to projéht and coordinate the workload of the
assigned counsel panel. |

The chief public defender should regularly monitor the work-
loads of individual attorneys and that of the entire office. If
he determines that because of excessive workload the assumption
of additional cases or continued representation in previously
accepted cases by his office, or by an individual staff attorney,
might reasonably be expected to lead to inadequate representation
of clients, he should bring the matter to the attention of the
court or courts involved and ensure that the overload cases are

given to members of the assigned counsel panel.

Commentary:

NAC Standard 13.12 proposed mazimum defender attorny caseload
guidelines as follows: '"felonies per attorney per year: not more
than 150; misdemeanors (exeluding traffic) per attorney per
year: not move than 400; juvenile court cases per attorney per
year: not morve than 200; Mental Health Act cases per attorney
per year: not more than 200; and appeals per attorney per year;
not more than 25." The task force rejected these figures in
favor or a standard which calls upon the chief publie defender

to develop caseload guidelines which will depend upon local
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conditions and which may be higher or lower than the NAC
estimates. In addition, the defender should estabZish;guideZines
for "mazimum number of cases per attorney at any given time."

The former guidelines will enable the office to projeect the
number of lawyers needed to discharge the work of the office; the
Latter will faectliate assignment of cases to individual attorneys
and determination of excessive caseload situations. It should
be noted that the NAC figures were deveioped to deal with the
ca;eload problems experienced in large metropolitan areas suqh

as New York where the caseload total induced assemblyalinq |
Justice.

The factors which should be considered in devising worﬁZoadl
standards consist of the speed of turﬁgber of cases, the percentage
of cases litigated, the extent of support services available to
attorneys, court procedures, the amount of time required of
the attorney with respect to other activities, and the skill and

experience of the attorney. The primary reason for determining
workload standards is the goal of consistently high quality

defense representation. Such representation requires emxtensive
fact investigation, thorough research of the legal issues

presented, and careful preparadion.for trial.

The Hawaii puv»nlic defender has‘QSéﬁ the NAC caseload
figures as a guide with some modifications. The caseload
» Standards for a year are: 150 for felonies, 400 for misdemeanors, :
and 300 for a mixture of felonies and misdemeanors. His éase-’»
Load for 1975 for 25 attorneys was 2,907 felonies, 4,593

misdemeanors, and 1,247 othevs. The last category includes

family court cases, civil commitments, and othen miscellaneous
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cases.

Regarding the overlocd situation, the public defender
believes that 40 to 60 pending cases is enough for an individual
defender. The actual number is dependent on the type of case.
This is generally in line with the figures used by other juris-
dictions in limiting the pending caseloads of attorneys to
insure competent representation. New York Legal Aid Society
lawyers are limited to 40 pending felony cases. The D.C. Public
Cefender Service limits ite lawyers to 30 pending felony cases.
The upshot of this discussion is that the Public Defender in
Hawa.i hae established caseload and overload guidelines, that
he has a means for refusing overload cases, and that he presently
believes that his workload does not detract from the goal of
quality representation. Standard 13.12 suggests that the

guidelines "be reconsidered and refined at least once a year.”

Standard 13.13:

Community Relations

The public defender should be sensitive to all the problems
of his client community. He should be particularly sensitive to
the difficulty often experienced by the members of that commun-~
ity 'in understanding his role. In response:

1. He should seek, by all possible and ethical means, to
interpret the process of plea negotiation and the public defender's
role in it to the client community.

2. He should, where possible, seek office locations that
will not cause the public defender's office to be excessively

identified with the judicial and law enforcement components of
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the criminal justice system, and should make evéfy effort to have
an office or offices within the neighborhoods from which clients
predominantly come.

3. He should be available to schools and organizations to

educate members of the community as to their rights and duties

related to criminal justice.

Commentary:

Standard 13.13, based on NAC Standard 13.13. reflects a
realization that public understanding of the public defender's
duty is mecessary both to insure public support for defense

services and to instill trust in the minds of his elients.

The Hawatii public defender has made himsetif available for
and has participated in speaking engagements for various
eommunity organizations. Members of the staff have spoken at
various high schools. As a means of implementing the objective
of.instiZZing confidence in the public defender in the minds
of his clients, the standard recommends that the defender should
seek to locate his office in an area which 4is readily available
to his clients and which is not in immediate promimity to the
courts and police stations. ABA Defense Standard 3.3 recognizes
the desirability of locating the defender office "in a place
convenient to the éwurts." The Hawaii public defender office
is located in a building housing other community service

organizations, and 1is not in close proximity to the courts, the

[

prosecutor, or the police. The location does not present major

problems with respect to access to the courts. The neighbor
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island offices are located close to the courts but, with the

exception of the Kauai office, these offices are not in the

court building.

Current plans call for the Honolulu defender office to
be located in the new court building upon its completion in
1981, buf that scheduled move should be re-examined in light
of this standard. Proximity to the courts is desirable but
locating the defender office in tﬁe courthouse risks '"excessive
identification’ with the judieiary and prosecutorial components
of the eriminal justice system.

Although the public defender has investigated the
possibility of establishing satellite offices in outlying
regions, he has determined that the additional costs would
outweigh any potential benefit since a centralized office has
not been a problem for the cZieﬁts. On Hawaii, the public
defender has a half-time office in Kona that shares space with

the Legal Aid office in Kealakekua.

Standard 13.14:

Supporting Personnel and Facilities

The office of the public defender should have an adequate
secretarial, investigative, paralegal, and social work support
staff. The office should employ an office manager with the

responsibility for program planning and budget management, pro-

curement of equipment and supplies, and selection and supervision

of non-legal personnel. Paraprofessinnals should be utilized

for law-related tasks to the extent possible. There should be

adequate secretarial and investigative help for all staff attorneys.

i
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Special efforts should be made to recruit members of the suypport
staff from all segments of the community.

The budget of the public defender for operational expenses
other than the costs of personnel should be substantially equiva-
lent to, and certainly not less than, that provided for other
components Of the justice system with whom the public defender
must interact, such as the courts, prosecution, private bar, and
the police. The budget should include: )

l. Sufficient funds o provide quarters, facilities,
copying equipment, and communications comparable to those
available to similar-size priva@# law firms. Each defender-lawyer
should have his own office to assure absoluté privacy for¥
consultation with clients. v

2. Funds to provide tape reéagéihg:fpﬁétogtaéhic and other
investigative equipment of a sufficiéﬁ£ quéntity, quality, and
versatility to permit preservation of evidence under all
circumstances.

3. Funds for the employment of expeits and specialists,
such as psychlatrists, forensic pathologists, and other scientific
experts in all cases in which they may be of assiétance to the
defense.

4, &ufficient fundé or means of transportation to permit
the office personnel to fulfill their travelknaeds in preparing
cases for trial and in attending court or professional QEetings.

The defender office should have immediagg;accéss to a library

sufficiently extensive to fulfill the research needs of the office.

Staff attorneys should be supplied with personal copies of books,
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such as the Hawaii Penal Code and the Hawaii Rules of Penal
Procedure, and with psrsonal copies of Hawaii Supreme Court slip

opinions.

Commentary:

Standard 13.14 4s similar to NAC Standard 13.14. ABA
Defense Standards 1.5 and 3.3 are to lthe same effect.

The Hawuti public defender is.housed in a facility which
is furnished in compliance with the above standards. The
budgetary allowance of $15,000 for empért witness fees, transcripts,
special contracts, witness and sheriff fees and other similar
expenses 1is inadequate iwn comparigson with the resources
avatlabie to the prosecution} Although Hawaii law provides for
expert witnesses tov be appointed by the court and paid out of
the-court's budget, cases have and. will continue to arise in
which it is necessary for the defense to provide for its own
expert witness. Trénscripts currently cost $1.875 per page.

Except for reimbursement for mileage of official busiress,
transportation funds are lacking in the public defender office.
Funds for inter-island travel are present but not for travel
to the mqinland. 4 total of four investigators are currently
assigned’to thehpublic defender office. While it would not be
feasible to attempt to achieve puarity with the prosecution in
this area due t0 enormous amount of police investigative support
available to the prosecution, it is nevertheless important to
insuré that defender attorneys are not saddled with investigative

funetions beyond that normally assumed by any defense attorney.
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Standard 13.15:

Providing Assigned Counsel

The public defender office should have responsibility for
compiling and maintaining a panel of attorneys from wh%ph a trial
judge may appoint coﬁnsel to represent a particular deféndant.

The trial court should have the right to add to the panel attor-
neys not placed on it by the public defender. The public defender's
office also should provide assistance to lawyers on the panel

and support services for appointed lawyers, and it should monitor‘
the performance of appointed attorneys. In appropriate cases,

the court should be empowered to appoint more than one assigned

counsel to represent a defendant.

Commentary:
Based on NAC Standard 13.15, Standard 13.15 recommends
that the public dcfender be responsible for maintaining a list
of private attorneys from wkiech a trial judge can select
appointed counsel for defendants who cannot be represented by
the public defender. The standard also suggeste that the
public defender be responsible for monitoring the parformance
of panel attorneys and for providing them with support services.
ABA Defense Standards 2.1 and 2.2 provide for the systematic
selection of assigned counsel, but do not assign responsibility

fOF maintenance of a list of eligible attorneys. The standards
recognize the competing goals of wide distribution of

assignments and providing counsel of high competence, and
/thevefore recommend that co-counsel with less emxperience be

assigned to work with those attorneys whose familiarity with.
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the eriminal courts and eriminal procedure qualifies them for
inelusion in a primary roster of assigned counsel.

Asgigned counsel for felony cases in Hawaii currently
eome from a roster of attorneys maintained by the court. The
roster 1s made up of approximately 125 attorneys ojéwhieh 25%
have less than five years' experience. Cases are aésigned
from the list on a semi-rotationa; basis ﬁhich attempts to
mateh the sertousness of the vharge with the experience of
the attorney.

The Hawaii public defender maintains a list of approximately
30 attorneys who provide representation to clients charged
with misdemeanors. The public defendzr selects an atteraney
from the vroster and sende the client to the assigned counsel.
However, ultimate responsibility for the appointment of cuunsel
and approval of fees rests with the court. Performance of
assigned counsel is informally monitored by the public defender.
The public defender takes into account the complexity of the
ease along with the experience and expertise of the private
counsel in making the assignment.

The responsibilities placed on the defender by this
standard, including monitoring and supporting the panel, will
require increased admintstrative rvesources in the defender office.
We recommend that the public defender develop a plan for
implementing this proposal, in consultation with the judges

of the circutt and distiriet courils.
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Standard 13.16:

Training and Education of Defenders

The training of public defenders and assigned counsel
panel memberé should be systematic and comprehensive. The public
defender office shouid have an in-house training staff, headed
by an attorney whose principal function is staff and panel
training. An intensive, entyry-level orientation and training
program should be established to assure that all attorneys, prior
to representing eligible clients, have the basic trial skills
hecessary to provide effective representation. The defender
office should also establish a comprehensive in-service training
program for all defender staff attorneys, and should have suffi-
cient funds to develop orientation materials and other materials
relating to trial practice and trial evidence, and to employ
videotape equipment.

The defender office should supplement its entry-level and
in-service training program by sending staff attorneys to

appropriate training seminars and conferences on the mainland.

Commentapy:

Standard 13.16 envisions a.defender training program which
is "systematic and comprehensive,! and which consists of an
orientqtion and entry-level pragram plus comprehensive in-service

training, NAC Standard 13,16 is to the same effect.

The Hawaii public defender places all new staff attorneys
in the rgsearch division fer their initial orientation to
eriminagl defense practice, It is there that they gein greater

familiaqrity with substantive criminal law and criminal procedure,
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Four training sessions ure held during the year, one of which
18 a live-in session lasting approximately three days and
dealing with problem-solving techniques and recent developments
in substantive criminal law. The other training sessions deal
with specific topies such ag cross-examination techniques

and use of expert witnesses. The major deficiency is that the
defender office does noit have an "in-house training staff,
headed by an attorney whose principal function is staff and
panel training."

The Department of Personnel Services has acquired a
video-tape machine and has taped several defender training
seminars. There 18 hope that the use of video-tape equipment
may ease the problem of training new attorneys.

The problem faced by the defender office is that it does
not have sufficient resources to enable one staff attorney to
devote full time to staff and panel training and the development
of materials. This is a major deficiency, and should be
addressed as soon as possible. The defender office recruits
most of .its staff attorneys from the ranks of recent law
graduates, and these lawyers need more training than they are
presently recetving. The defender should also provide training
programs in criminal law for panel attorneys. One full-time
senior staff attorney with law student asistance will be

roquired to meet this need.

Standard 13.17:

Career Public Defender Service

The chief public defender should actively strive to create
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conditions of employment which are conducive to the retention

of staff attorneys on a career basis. Among other things, the
public defender office should establish a sabbatical leavew
program, recognizing the encrmously demanding nature of full-time

criminal trial practice.

Commentary:

The task force believes that greater inducements for
career public defender service should be created, and one such
tnducement would be a sabbatical leave program. Compare
Standards 7.5 and 12,10, recommending similar programs for

Judges and prosecutors, respectively.
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