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SPECIAL PROSECUTOR LEGISLATION

WEDNESDAY, MAY 18, 1977

U.S. HousE oF REPRESENTATIVES,
SuUBCOMMITTEE ON CRIMINAL JUSTICE
oF THE COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met at 10:30 a.m., in room 2237, of the Rayburn
House Office Building, Hon. James R. Mann [chairman of the sub-
committee] presiding.

Present: Representatives Mann, Hall, Gudger, Wiggins, and Hyde.

Also present: Thomas W. Hutchison, counsel; Robert A. Lembo
and A:hley O. Thrift, assistant counsel; and Raymond V. Smietanka,
associate counsel.

Mr. Many. The subcommittee will come to order. ) _

The subject of today’s hearing is special prosecutor legislation. We
will be looking at several bills, all of which provide a mechanism
for the court appointment of a special prosecutor in certain
cireumstances. i

The subcommittee first began studying special prosecutor legisla~
tion late in the 93d Congress. We held extensive hearings, receiving:
testimony from several Members of Congress; from Acting Attorney’
Geeneral Robert Bork; from several constitutional law experts, includ-
ing Daniel J. Meador, who is currently the Assistant Attorney General
in charge of the Office for Improvements in the Administration of
Justice ; from the then recently dismissed Special Prosecutor, Avchi-
bald Cox; from the tlien newly selected Special Prosecutor Leon
Jaworski; from Common Cause; and from the American Bar
Association.

Last Congress we held additional hearings on special prosecutor
legislation. We had before us then the House bills providing for court
appointment of a temporary special prosecutor, as well as a Senate
bill that created a permanent Office of Special Prosecutor within the
Justice Department.

The Senate bill originally had provided court appointment of a
temporary special prosecutor, but that provision was changed as a
part. of a compromise worked out with Attorney General Levi.

We received testimony on the Xouse and Senate bill from five
Senate sponsors of the Senate legislation; from Attorney General
Levi; from Watergate Special Prosecutor Charles Ruff; from the
American Bar Association; from this committee’s special counsel for
the impeachment inquiry, John Doar, and its special counsel to the
minority for the impeachment inquiry, Albert Ii. Jenner, Jr.; from
Prof. Samuel Dash, who was chief counsel and staff director for
Senator Ervin’s Select Committee on Presidential Campaign Ac-
tivity ; and from the American Civil Liberties Union, :

(1)
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The bills introduced this Congress call for a court appointment of
a temporary special prosecutor in certain circumstances. Provisions
similar to those in the House bills are contained in legislation intro-
duced in the Senate by Senators Ribicoff and Percy, S. 555. The Senate
Governmental Affairs Committee, which Senator Ribicoff chairs, has
voted to report; S. 555 with some amendments. Those amendments, T
understand, make changes in the bill’s special prosecutor provistons
but do not alter the basic thrust of those provisions. S. 555 will now
go to the Senate Judiciary Committee for 80 days, after which it can
be brought to the floor of the Senate. i

Our witnesses today are from the Justice Department, the Ameri-
can Bar Association, and the American Civil Liberties Union. They
will appear in support of the coucept of a court appointed temporary
special prosecutor, and their remarks will focus upon refinements and
changes they would like to sce in the pending House bills,

They may also be in a position to comment upon some of the changes
in the Senate bill.

Our first witness today, is the Acting Assistant Attorney General in
charge of the Justice Department’s Office of Legal Counsel, John
Harmon.

We are pleased to have you here today to present the administra-
tion’s views on the special prosecutor legislation.

Without objection, your preparved statement, which we each have,
will be made a part of our record, and you can proceed as you see fit.

Mr, Harnon. Fine. ‘

TESTIMONY OF JOHN M. HARMON, ACTING ASSISTANT ATTORNEY
GENERAL, OFFICE OF LEGAL COUNSEL, DEPARTMENT OF JUSTICE

Mr. Harsoxn, Mr. Chairman, thank you for the opportunity, first,
to be here to present the views of the Department of Justice, and as
I have indicated, the views of the President as well, His message to
Congress on. May 3, 1977, indicated his support for the principle of
the appointment of a temporary special prosecutor underlying this bill,
as well as the bill that is presently pending in the Senate, S. 555.

With your permission, as the prepared statement has been sub-
mitted, I would again submit that for the record and simply address
myself to two important points, the first being the removal power.

A. constitutional question is raised by HL.R. 2835'y investing the ro-
moval power in the special division of the court. It 1s the strong opin-
jon of the Department of Justice that this would present problems, be-
cause of the questionable constitutionality of this removal provision,
in any prosecution that may be necessary to be brought by that special
prosecutor.

While this is 8 much debated clanse in the bill, it’s probably, from
the practical point of view, the problem least likely to arise. In view
of our recent history with the special prosecutor, removal in anything
less than a case of extraordinary impropriety is not beyond the realm
of possibility, but very unlikely. However, the provision placing that
responsibility—the power of removal—in the courts crosses that line
drawn by our doctrine of separation of powers between the executive
and the judiciary. It makes the judiciary both perform its function
of judgment and, through the removal power and the attendant power
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of supervision, in fact, of looking over the shoulder of the special
prosecutor. It puts the judicial branch in the position of really having
the effective control of both judgment and prosecution.

. This is something that’s eavefully drawn out in case law—the dis-
tinetion between the two and the division between the two. We have
taken the position that because of the extraordinary cases that we are
dealing with, we support the appointment of a special prosecutor. In
those circumstances, it is proper for the judiciary to participate in the
appointment of a special prosecutor.,

However, appointment is something distinct from removal. Once
the special prosecutor is there, he is only answerable at that time and
could only be legally answerable for his conduct to those in twhom
the power of removal is vested. If that is in the judiciary, we feel
that will present a serious constitutisnmal problem and that it would
subject the entire mechanism to pssibie challenge by defendants in
a case.

The second point that we feel is most important is an omission in
the bill—and we say an absolutely correct omission in the House bill.
The Senate bill contains a provision providing for an Office of Gov-
ernment Crimes, The Attorney General and the Justice Department
feel very strongly that the House version—this version of the bill,
2835—is the correct approach in not mandating a statutory creation
of an Office of Government Crimes.

I tried in my testimony—in my prepared testimony—to outline the
reason underlying that, but I again commend this version of the bill
and strongly endorse this concept. The responsibility should be where
it is now, on the shoulders of the Attorney General and the head of
the Criminal Division for crimes in the public seetor. The tlexibility
in the ability to marshal resources of the Department, from whatever
quarter, to addvess those problems as the needs arise, is & necessary
component of the effective administration of justice.

There are some eight other modifications of the bill that I have out-
lined in my prepared testimony. We have had very profitable dis-
cussions with your staff—the staff of the committee—concerning those
changes, and I feel that we will be happy to continue to work with
your staff in reaching agreement on those recomended modifications.

Thank you, Mr. Chairman. '

Mr. Manw. All right. .

Precisely what mechanism did you suggest—does the administra-
tion suggest—with reference to the removal power? )

Mr. Harmox. We have supported the mechanism established in
the Senate bill, which provides for removal by the Attorney General
only on the grounds of extraordinary—in quotes—“extraordinary”
impropiety, and providing for a mechanism for judicial review of that
removal. i

We feel that the added safeguards that are necesary to review the
executive branch conduct with respect to the special prosecutor and
insulate the specinl prosecutor from interference by the executive
branch are adequately preserved and protected in that approach.

Mr. Manw. Mr. Hall, do you have any questions?

Mr. Hacn, Mr. Harmon, why is it assumed that the Attorney Gen-
eral, with all of his staft, conld not perform the duties that we are
talking about here, of a special prosecutor being appointed ?
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Mr. Haraon, Mr. Hall, it is not the assumption, certainly not of
this Attorney General of this Department of Justice, that it could not
and would not exercise the prosecutorial power vested in the executive
branch to adequately and forcefully pursue and prosecute any viola-
tions of law by any person, no matter what his office. .

However, the reason for our support for this bill is that 1t is our
understanding, particularly in light of our recent experience from
Watergate and its aftermath, that not only the substance of justice but
also the public perception of justice must be safeguarded. The percep-
tion that justice is done is offen as important as justice itself, and it's
solely for that reason that we feel that it is important to establish a
mechanism for the appointment of a temporary special prosecntor.

Mr. Harr, Well, is it the Department’s understanding that the pub-
lic perception of justice at this time is at an all-time low and that there
is a need for some outside prosecutor to be appointed to overlool and
oversee the affairs of the executive department of Government?

Mr. Hararon. Yes; it is. . ] )

Right now the perception—not of the Department itself but of this
immediate past history—is fresh. It’s still fresh in the public mind,
and should be. There are lessons to be learned, and we will be working,
I'm sure, for the next 4 years, at least, if not longer, to eradicate an
image that was attached to the Department of Justice as an institu-
tion. And it’s to address that problem—that problem of the public
perception of justice and the abuses that we perceive and real abuses
of the system of justice to which we feel this legislation is addressed—
that we support this legislation. )

Mr, Harr. And is it your understanding that the public perception
of the Department of Justice at this time is low because of the Water-
gate scandals?

Mr. Harnon. Yes, sir, that’s correct.

Mr, Harn, Where do you get that information? Who do you get that
information from, that the public perception is so low on the executive
department, when everyone connected with it has been convicted?
Maybe not everyone, but the biggest portion of them.

Mr. Harumon. I understand that very well. In fact, we arve living—
we encounter this each day when we are here in the House, when we
are in the Senate, and whenever Attorney General Bell is making
speeches. There is—Attorney General Bell has called it the Water-
gate syndrome in the sense of a suspicion, and maybe a healthy suspi-
cion, of thig concentration of this exercise of what is properly exccu-
tive power with the way in which it is being exercised. There have
been hard lessons learned, and I think here in the IHouse and in the
Senate, that that feeling is certainly there.

The second look that the Congress is now undertaking on different
pieces of legislation—other institutional mechanisms, the device of the
legislative veto, which is often discussed, often debated, is another
attempt to come back in and reassert another check in the system
of checks and balances.

Mr. Harr. I realize it’s in vogue now for everyone to look with
some disfavor upon certain members of the executive and judicial
and maybe other areas—but does that call for the establishment of a
special prosecutor and all of the staft that goes with that, when your
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Department, in its wisdom, is set up constitutionally to take care of
these matters? ,

Now, you realize—I’m not condoning Watergate, but are we going
to forever let the aftermath of Watergate determine the existence of
new bodies and new agencies, new people o prosecute, when we have
a body that's established to do that?

My, Harmon. Again, it’s the very strong opinion of the Department
of Justice, the Attorney General, that the temporary special prose-
cutor as opposed to the permanent office, which was debated during
the last session of Congress, the choice between the two, that in fact
this is the correct route to follow. We are talking about the appoint-
ment in the extraordinary circumstances as covered by this bill of a
temporary special prosecutor—not a permanent staff, not a second
Justice Department., I concur wholeheartedly in what I perceive to be
the real thrust of your questions now. No, we don’t need a second
Justgce Department. We ave nct looking for a second Justice Depart-
ment.

Mr, Harn, But isn’t that what you are in reality going to have?
b_lll\ir. Hararon, I don’t believe so. It's not our understanding of this

ill,

In fact, what we are looking for in this bill is the ability to stand
back and say, yes, we could and would prosecute in this case. How-
ever, because the suggestion of an appearance of conflict ot interest—
it’s not a conflict of interest, it's the appearance of a conflict of interest,
or with the judge who is sitting there who knows that he can cor-
rectly deeide that case, but will recuse himself, even knowing that
full well in his own mind he could decide that case—it’s also important;
that to litigants, or the defendant in the criminal case, that he knows,
that he believes that justice has been done. It’s for that reason that
we favor the creation of this mechanism for the appointment of a
temporary special prosecutor.

Mr. Flarn. Is it your understanding that because of the conflict of
interest between the Department of Justice and these people that
might. come under the purview of this new office is the reason why
there should be the creation of this office.

My, Hararon, The appearance of conflict of interest, that’s correct.

The interest of the President is involved, because, in fact, the fune-
tion performed by the Department of Justice is a part of the executive
function—directed, controlled, and properly so, by the President of
the United States—and occurs when the President is the object of the
investigation, or the Vice President or the Attorney General,

Mr, Haun. Well, under this bill, does the Attorney General have the
final decision as to whether or not there will be a triggering of the
appointment of a special prosecutor? )

My, ITararon, His determination is quite limited, His determination
is anly that the charges ave nonfrivolous.

Mr. ITarn. T understand from this report I have been furnished that
the action of the Attorney General is not subject to review,

Mr, Hararon, That’s correct. But his—-

Mr, ITann, On page 3, this decision by the Attorney General is not
reviewable—that is, whether or not he thinks there should be any fur-
ther investigation or prosecution. )
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My, Harnon. His determination that the allegations are frivolous is
unreviewable, The purpose for that clause in the legislation was to ad-
dress the problem of the unfounded allegations. I don’t have the fig-
ures with me now, but it runs into the hundreds of letters from citi-
zens complaining about and making allegations of misconduct. .

My, Haryn, I understand those tﬁings, but the point I’'m making, if

rou arc talking about an apparent conflict, if the Attorney General
1as the final right, which is not reviewable, to make the determination
that a matter needs further investigation or that it does not need fur-
ther investigation concerning any of these people, don’t you get back
to the same proposition of a conflict of interest ? '

My, Harsrown. In that position, for example, if & member of this com-
mittee became aware of an alleged violation of the law on the part of
one of the people covered by this bill, and he addressed a letter to the
Attorney General, went to see the Attorney General, there is an alle-
gation of this wrongdoing in your own mind, in the mind of the per-
son who has made that allegation, that is satisfied, that it is in fact
substantiated that he has complaints, he has in his own mind substan-
tiated that evidence, he turns it over to the Attorney General for
action. I'f after the period he learns that in fact the prosecution was not
followed, then we are in the process provided under our constitutional
form of government of checks and balances, and that person, of course,
if he’s a Member of Congress, would have the ability here to call the
Attorney General to answer his questions,

Mr, Harr, Let’s just suppose that the President of the United States
is involved, and the Attorney General is called upon to make a deci-
sion as to whether or not the information he has ealls for further in-
vestigation on the subject. Now, his determination of that is final,
isn't it?

Mr. Haryox. Corrvect.

Mr. Hawn, It is not reviewable. Does that not get into a conflict
of interest, if the Attorney General is going to be called upon to
decide whether or not there is enough information to call for a fur-
ther investigation of the President of the United States? Isn’t that
going to be a conflict of interest, just like you would have if you didn’t
have a special prosecutor involved ?

Mr., Harmon. His determination is that the charges against the
President are not, merely frivolous. That, for me—and I think for the
intent, again, of the bill—is o determination at a different level from
the determination of prosecutorial diseretion, of whether, in fact, there
is enough evidence to prosecute, to bring an action. That determing-
tion is left in the hands of the special prosecutor. It’s meant to be an
sutomatic triggering mechanism when a serious allegation is made
against the President,

Mr. Harn, Well, looking at the top of page 3 of the analysis of this
bill, if the Attorney General determines that the matter under in-
vestigation is so unsnbstantiated that ne further investigation or pros-
ecution is warranted, then the Attorney (feneral so notifies the division
of the court. This decision by the Aftorney General is not reviewable.

Now, it goes on and says this:

If the Attorney General determines that the matter warrants turther investisn-
tion or prosecution, or {f 60 days elapse without a determination, one way or the
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other, the Attorney General must make an application to the divisfon of the
court for the appointment of a special prosecutor, )

As T read that, if the Attorney General is of the opinion that it
is frivolous, it stops.

My, Flararon. That’s correct. _ o _

Mr. Hann, If the Attorney General determines that it is not friv-
olous or that it should confinue, then he makes an application for
a special prosecutor,

Mr., Haraton, That is correct.

Mr. Elarn, All right. ' '

Now, is it your testimony that you would not get into an apparent
conflict of inferest with the Attorney General making a determination
that is not subject to review about the President of the United States?

Mr. ITarstoN. But his determination—that in fact this is a non-
frivolous allegation—is under this mechanism and under the division
again, we're still operating within the executive branch, This special
prosecutor is, even when he was appointed, the resource of tl}c De-
partment of Justice, everything there was available to him. Its still
an executive function.

Mr, Hanr, T understand. ) ‘ )

But the point I'm making is, if the President says—if the Attorney
General, “Tt is a frivolous allegation against the Tresident and,
therefore, T'm not going to do anythiug else about it,” it’s not review-
abla by anyone, ) S

My, IAryon. That’s rvight, and which I'm certain will be
incdicated—— ) ]

Mr. Hanr, Ave you saying there is not an apparent conflict of in-
tevest at that particular point in this bill?

Mr, Harnrow. Again, as n question of degree, ,

Mr. Flann. An example: Suppose Mr. Mitchell said, “No, Mr.
Mitchell is not guilty of anything.” and that wasn’t reviewable, Do
you, say that would or would not be a conflict of interest, looking in
the past now?

Mr, Hararon. Aeain, the mechanism for review of that kind of de-
cision is that the Attorney General is not following this law. He’s not
fulfilling hig—

My, Farr. But if we had had this law in existence in 1973, and the
Attorney General had been called upon to make that determination,
wliich would have been not reviewable, do you say that would or would
not have been an apparent conflict of interest ?

M. Hararon. If he had been ealled upon to make the determination,
and suppose, then, that he had made the determination that this was
a frivolous allegation, then in that case he is not following this statute,
because—against the evidence very much to the contrary—the allega-
tions weroe in fact substantial allegations. ‘

Mr. Hann, But under this bill, his actions are not reviewable.

Mr. Harsion, His actions are not reviewable by the court, and the
purpose for making it not reviewable by the court is so that in a
prosecution, this could not be raised by a defendant saying this matter
should have been referred to a special prosecutor, as o defense to a
prosecution by the general division being handled there, In fact, he’s
entitled to that, That’s an aside.
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- To your principal point, it’s not reviewable by the court, but it is
reviewable by the Congress. It is reviewable, The procedures for im-
peachment aro still available,

My, Harn, I understand that.

My, Hararon. And will still be available for the Attorney General
who does not fulfill his obligation under his oath of office.

My, Harn, Whether we have a special prosecutor or not.

My, Hararon, That’s absolutely corvect,

Mr, Havr, That's worked very, very well up to now, has it not?

Mpr, Hararon. It has worked.,

Mr, Harn, Yes, siv, That’s all I have. Thank you.

Mr, Manw, Mr, Gudger?

Mr. Goparr, Yes; I would like to ask a number of questions that I
think are a little less philosophically substantial than those asked by
My, Hall, '

I would like some enlightenment as to your own thinking with re-
spect to the group of individuals or officeholders whe mingt justity
this process of appointing a special prosecutor.

Tor instance, as I understand it, we not only list the President, the
Vice President, the Director of the FBI and others who are in clearly
responsible positions, but we also get down to level I and level IT
executive officers.

Mr. Harmon. Yes.

Mr, Gopaer. Do you see any reason wly the Attorney General’s
Office cannot pursue those at level 11 ?

For instance, do you see any actual necessity of triggering this
special prosecutor into position for level IT executives?

Mz, Harmon, I do not.

Level IT—there are certain level IT positions that have been spe-
«ifienlly mentioned in the Senate version of the bill.

For example, the Deputy Attorney General may be one example of
-alevel IT position, The Director of the F'BI is a level IT.

Please correct me if I'm wrong on that. He's a level IIT, but it does
2o to the level ITI and specificaliy names the Divector of the F'BI as
an individual picked up for special attention. But leyel IT, the general
coverage of level II is an Under Secretary, and it’s my—it is the
opinion of the Department of Justice that that person is not close to
the President, An Under Secretary—there’s no presumption or even
pereeption of the kind of relationship between an Under Secretary
and the President that would preclude prosecution by the Department
of Justice, And for that reason we—and I recommend in my statement,
in my written statement, that in fact that limitation, that that circle
he more tightly drawn, that there is no need for the blanket coverage
of level IT executives. oo

Mr. Gunerr. I have scanned your statement, and I don’t think you
commented in your opening remarks with vespeet to this particular
arena of concern, and I wanted you to develop it a little more pene-
tratingly than I think the statement itself provides,

Mr, Haraon. Fine, .

Mr, Groger. As to where you think the line should be drawn.

Now, I notice that the bill—and I refor to FLR. 2885—does specifi-
cally refer to the Director of the Federal Bureau of Investigation, be-
cause, I suppose, he is a level IIL




My, HarmoxN, Yes.

Mr., Gupgrr, But other than those—and an officer so designated,
specially designaied here, who has a special responsibility, conceiv-
ably there might be one or two other investigative agencies of that
same level—CIA and that sort of thing——

My, ITaraton. Yes,

My, Goneer, That might need to be specially listed here and may
not be specially listed in the bill, But wlhen you get out of the in-
vestigative agency function, then it is your thought that the Deputy
Secretary need not trigger the appointment of a special prosecutor?

Mr. ILararon, That is correct.

Mr. Gupcer. Because it is your feeling that the Department of
Justice can certainly deal with that problem?

My, IHararoxN. Yes.

Again, the appearance of couflict of interest.

Mr. Gunarr, I see that the Director of Central Intelligence is im
the Senate bill and is specially designated.

Mur. Harnon. Yes.

Mpr, Gypezr. So I think I am going to have to do a little more home-
work with respect to this area of concern and not trouble you with it.

Mr. Haraon. Excuse me for interrupting, but I believe that the
correct approach would be to consider specifically the people to whom
this bill should be addressed and to not reach out and say level IT.

Moz, Guparr. And apparvently the Senate bill does that,

Mr, Iaraon. That’s vight, That's the position I took i my testi-
mony before the Senate committee, and the committee did accept that
suggestion, ‘

Mz, Gunozr. Fine.

Now, the second question that I want some enlightenment on is
the question of what are to be the acts under investigation which
justify the triggering machinery.

Now, criminal conduct and conspiracy to engage in criminal con-
cluet, these are clearly areas which would justify the application for
the appointment, ‘

Are there any other arveas which would justify the investigative
action, short of actual eriminal conduct ? ‘

My, Harmon, We believe that in fact the approach taken in this
bill is the correct approuch, o

We suggest that, nerhaps, with respect to the President. the Vice
Prosident, and the Attorney General, that mavbe any Federal cvime
may be such that the appearance of conflict will be such as to justify
the appointment of a special prosecutor,

TTowever, with respect to other Cabinet members. T think that the
real thrust of this bill, and properly so, is to crimes avising out of their
public office, Tf one of the Cabinet sceretaries is involved in eriminnl
conduet unrelated—mavbe we ean broadly define these ns publie cor-
ruption—n erime unrelated to public corruption, totally unrelated,
another Federal crime, then in that case it’s not necessary to trigger
the appointment of a special prosecutor. That person could be prose-
cuted by the Department of Justice, There is a difference in erimes,
and the need for a special prosecutor avises only for a crime arising
out: of his office, We do see that perhaps there is a need there, However,
a crime not arvising out of his public office—I won’t try to use examples,
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because we will start with hypotheticals—but a crime unrelated to a
public office, in his private life, somewhere clse, that that crime enuld
be properly prosecuted by the Attorney General, by the Department
of Justice. And I think that is the approach of H.R. 2835, and T
think it is the correct approach. _

Mr. Gupger. I see that the Senate bill refers to it as a violation of
any Federal crimiral law other than a petty oifense. )

What about violation of the State laws, or conspiracy to participate
in the violation of a State law, where the State law may seem more
specific as it relates to election machinery and election activity, for ex-
amnle, than the Federal law?

Mr. Harnon. Well, again, the Department of Justice would have no
jurisdiction in the instance of a violation of State law, and that would
be up to the State attorney general, whethar the State attorney general
in the particular State could bring that action,

The conflict, or the appearance of conflict, is not so apparent there.
I would see no problem with the attorney gencral of the State of North
Carolina, for example, bringing a prosecution for violation of State
lilw against u Federal oflicial—one of the Federal officials covered by
the act.

For that reason I think that our jurisdiction—the jurisdiction of
the Department of Justice—is addressed to violations of Federal

Mr. Gupeer. We're getting a little bit into the criminal law theory
of conspiracy, to accomplish an unlawful purpose,

Mr. Hararon. Yes.

Mr. Gopeer, By lawful means, or to accomplish a perfectly lawful
end by unlawful means and you may be affecting the outcome of a
Federal election by violating certain State laws.

. Mr. Harmonx, I see, Yes. '

- Mr. Gupeer. What I'm speaking to now, it could be that the State
of North Carolina—jyou used that State, our State, yours and mine, by
way of reference—but I am concerned about the situation where some-
one in, say, the city of Washington triggers an action which affects
the election machinery and the administration of the election laws in
the State of North Carolina which, in turn, iinpacts perhaps upon a
Federal election or has that consequence, but it is a direct violation of
North Carolina law that we have involved,

'If we do not have an extradition-type situation because the person

in Washington had never been in the State of North Carolina, there-
fore, he could not have been guilty of flight to avoid prosecution, so we
can get into all kinds of problems which may make that question that
I am presenting important, I don’t know. I am trying to get your
thoughts about 1t. If it’s something you have not related to yet, per-
haps we ought to just avoid it now and come back to it later.

Mr. Harmon. Noj I think that that particular crime, if you help
me with a section here on addressing which crimes are covered, is
within the coverage of crimes. There is a specific mestion of crimes
relating to election violations of Federal law. I'm sorry, I can't put my
finger right now on the section.

My, Trrrer. Section 591(a).

Mr. Haraon, Violating any Federal criminal law regulating the
financing or conduct of elections or clection campaigns, °
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I think, in the example that you have given, ikat this will be broad
enough, If there was a violation of Federal law and the Federal Elec-
tion Act and the conspiracy violation of State law which, in turn, was
a violation of Federal election law, then we would be within the cover-
age of this act, if I have your point.

Mr. Gupger, Well, T think 1t’s a point that I wanted to have in the
record, and I think we will pursue it later, if we have time.

Mr. Harmon. Fine. 'l certainly be pleased to answer any further
questions.

Mr. Gupeer. I notice that you comment upon the fact in your re-
marks here, in your typed script, that possibly the 80-day time is not
sufficient to allow the preliminary investigation that the Attorney
General would need to—— .

My, Harnon, The 60-day period is provided now in the bill—a 60-
day period.

Mr, Gupeer. A 60-day period ?

Mr, Harnmoxn. That’s correct,

'We have looked and tried, and again, this is something in the exper-
tise of the Criminal Division, but in fact some of the allegations are
such that to follow leads more than 60 days might be required. We
simply are seeking the flexibility to seek an extension of another 30
days to be able to investigate and determine whether in fact the
allegations come within the category of a frivolous allegation, whether
it is substantiated.

Mr. Gupoeer. The reason I pursue this point is that I think you
are in a position to enlighten us, as to the speed of this type of in-
vestigation. The members of this committee and I may have no ex-
perience in directing this typs of investigation—the election fraud
concern at the Federal level—and I assume that there is some basis for
this suggestion that 90 days is more realistic. I assume that the At-
torney General could act within 60 day if he had the evidence.

Mr. Harmon. That's right ; and he clearly would.

As a matter of fact, in some of the past examples of cases that
might fall within the jurisdiction of the special prosecutor under this
bill, clearly, the allegation would be the allegation of wrongdoing
would be apparent, perhaps, on its face or apparent, with very little
investigation; that it was substantiated and would not be in the
frivolous category and he could certify immediately to seek an ap-
pointment of a special prosecutor. .

Mr. Gupeer. One final question, if T may, following up the con-
cerns that Congressman Hall has expressed——

Mr. Manx. I hope you can recall the question when e get back.
The House has a rolleall vote on the rule on the National School Lunch
Act, so we will recess for 12 minutes for the purpose of voting. There-
after, we should have an uninterrupted period of an hour or more,
and I hope the subcommittee can return. )

The subcommittee will stand in recess for 12 minutes.

[Recess.] .

Mur, Many. Mr. Gudeer, you may proceed. ) - .

Mr. Gupoer. Mr. Chairman, I believe my interest prior to this
vote was nddressed toward the question of the Attorney General’s
having the power to recommend appointment ond to nndertake the

routine investigation and the other functions. Then when he deter-
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mines that there is a situation where this special prosecutor is needed,
he then turns over the appointment of that special prosecutor to this
judicial panel. o ' :

Mr, Harmon. Correct. :

Mr. Gupeer. Now, as I understand it, when there is to be a removal
under the present. bill, that function would be performed by the
judicial pane]. But under your recommendation, it would be by the
Attorney General? .

Mr. HArMoN. By the Attorney General, that’s right. : _

Mr. Guperr. But I believe you recommend that the Attorney Gen-
eral’s removal be subject to judicial review ¢ '

Mr. Harnon. ‘We could accept that. Because there is a standard.
set for removal in cases of extraordinary impropriety, and because of
the special circumstances surrounding the entire process, we believe
that 1t would be a proper exercise of judicial review for the judiciary
to review whether that standard had been met in the Attorney Gen-
eral’s statement of his reasons for removal. .

Mr. Gupeer. But isn’t this judicial veview of this executive act sub-
ject to the same complaint of a failure of separation of powers that
you use as your motive for suggesting that the power of removal not
remain in the appointing judicial body ?

Mr. Haryon, I think you are correct in a sense that we really are
talking about a question of degree, and the same argument could be
made of any limitation upon the removal power.

Mr. Gupeer. One thing that troubles me about this entire bill is the
fact that we have gone for 200 years, operating under a Constitution,
the framers of which did not presume misconduct on the part of high,
elected officials, and it has worked.

We have had one instance in our history in which it was necessary
to deal with a special problem beyond the machinery drawn into our
Constitution. Why do we need now to presume misconduct at this level,
when the framers did not?

Mr. Harnmon. I hope that we are not presuming this conduct. I
hope that the purpose of this legislation is to provide a mechanism to
deal with that possibility.

Again, the reason we are facing this legislation—it deals with the
employment of a temporary special prosecutor. We are not establish-
ing and would not favor establishing a permanent office that would
stand there. This mechanism will be in place to preserve and protect
not only justice itself, but also the appearance of justice. A mechanism
would be available to the Attorney General and to the President, as
much for their protection, if you will, as for the protection of the
legislative branch or the people themselves in the sense that this ability
to take this matter and make sure it is treated in the eye of the public
and the eye of the Congress and everyone else on a detached basis.

Mr. Gupsnr. Why is not the extent of the investigation by the special
prosecutor as broad as grounds for impeachment, rather than so nar-
row as criminal misconduct? ‘

My, Haraon. Because the function of the special prosecutor is prose-
cution of violation of Federal law. Impeachment is that power—that
power is reserved to the Congress, and this office—this special prose-
cutor—is acting not for the Congress, but for the executive branch.

¥



13

Mvr. Guparr. And you do not see him rendering any resource to the
Congress that passes this act?

Mr. ITararow. I do not. .

Mr. Gupaer. Youw've cleared up quite a lot, Mr. ITarmon. I'm grate-
ful to you for your testimony. ‘

"Thank you, Mr. Chairman.

Mr. Maxy. Mr. Wiggins. .

Mr. Wicarns. Thank you, Mr. Chairman. _ o

The Attorney General now possesses the power to appoint a special
prosecutor when that appointment is deemed to be necessary, does he
not? '

My, HaratoN. That’s correct. o

Mr. Wicorys. ITe also has the power to define the jurisdiction of
that special prosecutor appointed by the Attorney General ?

M. FLaraon. That is correct. .

Mr. Wrcemns. And to yield such power and duties and authority as
the Attorney General wishes to the special prosecutor ?

Mr. Hararon, That's also correct, )

Mr. Wiearns. I suppose at the present it is agreed that the authority
of the Attorney General is either broader—ivell, at least as broad as
the act. It is narrower only in the sense that the act envisions doing
away with the power of removal, which you, of course, object to-on
constitutional grounds. ‘

But if that special power of removal is taken from the bill, the only
thing, really, you need about this bill is the involvement of judges in
the appointment process, as distinguished from the Attorney Gen-
eral, and a special trigger is necessary for the appointment of a special
prosecutor when the specific individuals are involved.

Mr. Haraow, I think that’s an accurate analysis of the bill.

Mr. Wicarns. I'm certain that the present Attorney General would
exercise his inherent authority. Now, if the occasion presented itself
where it would either be or appear to be improper for the Attorney
General to proceed with prosecution of specific individuals—and I
notice that he has not appointed any special prosecutor today——

Mbr. Harnron. No.

Mr. Wrcerns. Why hasn’t hie done so in the case of Louisiana.?

Mr. Haraon. Because there he’s determined that there is neither
actual nor apparent conflict of interest in the Justice Department pro-
ceeding with that case. ' )

Mr. Wiearns. If the act were in place, would he be compelled to ap-
point a special prosecutor in the Louisiana case ? '

Mzr. Haraon. No. Compelled, no. No, he would not be compelled to
appoint a special prosecutor, as I read the act,

Mr. Wiearns. Do you clearly agree that the political party of the
President would be implicated, do younot? ‘

Mr. Harnon. Yes, the political party of the President, of course, is
implicated. It would be implicated in any instance in which a Demo-
crat is under investigation or prosecution—and I assure you that
those instances go far beyond Louisiana.

Mr. Wiagins, Well, in this case, the Attorney General has made a
subjective determination that the political party may be implicated,
but the extent of its implication is not such as to make it inappropri-

94-072—79——2
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ate for the Department of Justice to proceed with the conduct of a
prosecution.

Mr. Flaraon. Yes.

Mr. Wiceins. Why haven’t you appointed a special prosecutor in
the case of the Korean investiagtion, under your present authority %

Mr. Haraon. Because, again, there the Attorney General sees no
conflict or appearance of conflict in the prosecution of that case, and
believes that the perception of justice being done can be effectively car-
ried out by the Department of Justice in this case.

Mr. Wicerys. If this act were in place, would he be compelled to seek
the appointment of a special prosecutor ?

Mvr. Hararox. Under my interpretation of this bill, he would not.

Mr. Wicemns. Well, at the moment that’s the only scandalous con-
duct that comes to mind. Do you have anything else in mind ?

Here we have alleged misconduct touching upon officials of the Gov-
ernment, all of whom have certain political connections, but the At-
torney General under his present power has not appointed a special
prosecutor. And it’s your testimony that under the bill, he would not
find it necessary to do so in such cases?

Mr. Hararon. Well, yes, because he has that discretion now. Under
the bill, he declines to exercise that discretion. You are correct.

Mr. Wigerxs. What kind of unique case would it take then for the
special prosecutor to be appointed ?

. Mr. Haraon, Without this bill, or with this bill ?

Mr. Wigerns. Well, either one, because.I think they really pretty
much track each other as long as the threshold decision must be made
by the Attorney General.

Mr. Hararon. Well, this Attorney General testified at his confirma-
ticn hearing that he could prosecute the President and would have no
trouble doing so. Whether he would do so under the principle of this
bill and its standard of the appearance of impropriety—clearly, he
would not. That would be a case for a special prosecutor. .

" Whether, in fact, in a case involving a Cabinet member, this Attor-
ney General would exercise his discretion to appoint a special prose-
cutor, whether he would feel that at least the appearance of a conflict
of interest was so prevalent that a special prosecutor should be ap-
pointed, I think that’s a question that would depend upon the fact of
the situation, .

Clearly, as a-rule, with regard to an Under Secretary, for example,
I know that this Attorney General would feel that there would no ap-
pearance of conflict of interest to justify a resort to a special prosecu-
tor. There may be a particular case, but again, he would still have that
discretion to appoint a special prosecutor where he saw fit, regardless
of the position. .

" "Mr. Wiaeiys. I notice in the bill that if the Attorney General secks
to apply to the courts for the appointment of a special prosecutor, he
keeps that secret. He won’t tell anybody about it.

Mr. Harmon. That’s right. And we think that’s important.

Mr. Wicerns. Surely, the President ought to have a right to fire
the noor guy before he finds he’s under investigation,

Mr. Haryon. Yes. And the Attorney General acts only pursuant
to his power derived from the President. The prosecutorial function
derives from the President,
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Mr. Wicarns. Well, let’s suppose the Attorney General went into the
oval office one day and told the President about some alleged miscon-
duct involving the Vice President. And he was going to go to the spe-
cial prosecutor. And the President says, “You’re fired if you do it.’

Now, we don’t have an Attorney General any more; we have a
Thursday afternoon massacre. They fire the man rather than let him
exercise the power contained in the bill.

Mr. Harsron, That’s right. ) .

Mr. Wicarns. Doesn't that scem to subvert the kind of public con-
fidence that this bill has as its basic purpose of achieving?

Mr, Flaraon. The bill

Mr. Wicetns. He could fire the AG. i .

Mr. Hararon. The bill cannot and does not deal with the question
of a dishonest President, a dishonest Attorney General. Again, and
T have tried to make this reference earlier, the impeachment power
has worked and it will continue to work. The impeachment power 1s
in this House and in this committee, especially.

Mr. Wiaarxs. Whether we have the bill or not.

Mr. Hararox, Whether you have the bill or not. And for the case of
the dishonest Attorney General or the dishonest President, that’s
where the power lies, where the power will be exercised.

Mr. Wiceins, Well, I don’t know that the President would be dis-
honest for disagrceing with the views of his Attorney General on a
matter so sensitive and affecting his administration, but he might
simply disagree fundamentally with the man, and think it better to
have his chief law enforcement officer be more compatible with his
point of view in occupying the role of Attorney General,

" Mr. Hararon. The point that you make—excuse me—I understood

the example that you were referring to is that when there had been
an allegation operating under this bill, an allegation of wrongdoing,
and the Attorney General had determined that it was substantiated

and was referring it to a special prosecutor and he was going for-
]\_\'ﬂl‘d with that action, as he would be obliged to do if this bill became
aw.

In thao case, when you question whether it’s judgment call, it would
not be in this case. He would be obligated under law to make that ref-
erence, and the President still is not free to violate the law.

- Mr. Wicerns. Well, this President may bs willing to yield part of
his executive authority by signing this bill, but the next one may feel
‘a little differently about it.
“ T think the reality is that the President, as the chief executive officer
of this country, will always have the power to interdict this process
by firing enough people, subject only to being called to account by the
House of Representatives. He can replace Attorneys General.

Mr. Haryon. Yes.

Mr, Wicemns. At his own will, he can.
© My, Harnmon. And as he probably should.

. Mr. Wicarns. That’s right. And T think he should too. I wish I
hetter understood the real need for this bill. I think I can understand
the politicil implications of such a bill; but in the great sweep of
American history, I am yet to be sold on the need for this kind of
legislation, which .would without question both intrude upon historic
Presidential authority and confer a novel authority on the judiciary.
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We are juggling the power relationships, perhaps modestly, but weare
juggling these power relationships as a result of adoption of this bill.
And I think that those who wish t . upset the status quo carry some
burden or justification for doing so. And it is not suflicient, in -my
opinion, for the representative of the Department of Justice or my
colleagues who sponsor the bill, to come in and say we are doing this
because of the public perception. That’s not enough for me. :

The public is going to fully perceive reality. And if this Attorney
General conducts himself in a Iawyer-like way, the public perception
of his performance will be good. IIe won'’t have to worry about this.
And if he does not, then there ave tools to deal with that, without this
image-making device contained in the bill before me.

I really think this is a bastard son of Watergate. And we had best
stop this child early in its evolution—what’s & good word ¢—nip this
idea in the bud, is what I mean to say.

Mr. Hyoe. In its gestation.

Mr. Wicerns. Abort it, In any event, I am not at all impressed with
the public need for this, other than imagery, and that’s a pretty
shaky reason for it.

Mr. Manw. Mr, Hyde?

Mr. Heor Thank you, Mr. Chairman.

Mr, Harmon, on page 13 of your testimony, you say,

We believe that proposed section 595(e), allowing Congress to request the

Attorney General to apply for the appointment of a special prosecutor or to
explain his failure to do so, should be eliminated.

Without Congress having the right to request the Attorney General
to apply for the appointment of a special prosecutor, it remains pretty
much in-house then, doesn’t it, in the executive department?

Mr. Harmon. The obligation of the Attorney General under the
bill would be as it is defined where there is a nonfrivolous allegation.
It’s meant to be an automatic triggering device,

If the Attorney General obeys the law, and again, as I have said
this, this bill assumes an honest Attorney General, it assumes a law-
abiding Attorney General, someone who will fulfill his oath of office,,
then that reference to the court for appointment of a special prose-
cutor would be made under the bill.

'The reason for our opposition to the section allowing the Congress
to request the appointment of a special prosecutor again goes to the
point that I have tried to address. It’s a recurring point thronghout
our discussion of the bill, the doctrine of separation of powers.
Prosecution is uniquely an execntive function, reserved by the Con-

stitution to the executive branch. The possibility of Congress, the

elected branch, entering into the decision, the prosecutorial process,
we feel would be not only a dangerous inroad on a Constitutional
principle, but unconstitutional.

Mzr, Fivpe. Do you not distinguish between the prosecutorial process
and the getting of the process started, initiating the process, such as
seeing that a prosecutor be appointed so the process may begin? Or
do you think—or would you suggest the process begins when the sug-
gestion that the Attorney General seek a court order to appoint one—
you say that’s the prosecutorial process?

Mr. Harmon. That is our position, The beginning of the prosecu-
torial process, yes.
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Mr., Hype. Did you review at all any bills other than 2835% I see
your testimony is only directed to that. But I have a bill introduced,
2711. Did you look at that at all ? ‘ .

Mr, Harnon. I have had a chance to review the particular section
2711 of your bill which addresses this question.

Mr. Xype. And which permits and authorizes a majority of the
minority to request the appointment of a special prosecutor. Now, the
rationale for that should be self-evident. Youw've got a one-party op-
eration here; you’ve got the same party in charge of the executive,
overwhelmingly in charge of the executive; the same party in charge
of the legislative—overwhelmingly in charge of the legislative—and
the checks and balances that Watergate provided aren’t there any
more, And you get in-house, in-house, in-house,

Now, this Government is founded on checks and balances, however
we view them. And it just seems to me that this would be very useful,
if a majority of the minority thus guaranteeing that it wouldn’t be
frivolous; it wouldn’t be an aberrational complaint or fixation by
somebody—ought to have the authority to request, just request, that
this machinery get started.

I take it, if you don’t want Congress to do this, the same reason
would apply to the minovity of the Judiciary Committee having the
same authority.

M. Harvon. That is correct. And it is our view that that neced
would apply to every prosecutorial decision and that in fact, as you
well point out, that Attorney General Bell is in charge of this Justice
Department and that applies to all prosecutions, and the President is
in charge of the executive branch, and the ultimate authority for
prosecution.

That power is derived from the President’s power to see that the
laws are faithfully executed, and that power is vested in the executive
branch. Those decisions are vested in the executive branch.

The problem which I think your proposal attempts to address is
the problem, as you say, of the minovity view—of having the minority
view expressed when prosecution should be proper. And again, we see
that as a problem of the Congress and of the public. We still have the
first amendment; and we shall have the first amendment to express
that concern, and that concern may be expressed in oversight hear-
ings. again with the ultimate power residing in this House for im-
peachment.

My, Jyor. You sce, the very point of having a court appoint a
special prosecutor is to relieve the Attorney General of the delicate
hurden of having to prosecute some high official in the House, al-
though that’s only covered in my bill, not the other one, which is an-
other matter I would like to get to.

But some cabinet members or some ambassador who was a very
gubstantial contributor to the party—I see some of those have been
appointed—we are presuming an honest Attorney General and an
honest President. Can we presume that for all time, given the experi-
ence we have just had? T’m not referring ts the incumbents at all, T
stipulate they are honest men.

But I am saying, haven’t we learned that human beings are human
Deings and that this sort of—the thrust of it or the inspiration for
it is simply to provide means whereby people who have a grievance—a
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public . grievance—can get eflicient, objective administration of
justice? ) .
! Mr. Haraon. The laws and the Constitution itself are written for
honest officeholders. The mechanism—our governmental mechanism
is established for honest officeholders.

Mr. Hxpe, Weed out the crooks.

Mr, Haraton. I would differ with you respectfully. I don’t see the
objective or the goal of this legislation as to weed out the crooks.
The goal is to assure again an independent consideration of all the
facts and the appearance thereof. And again, to assure the appearance
that & considered independent decision 1s made on a prosecution.

Again, that power is within the executive; and the weeding out .the
crooks—again, that power is given to the Congress through the im-
peachment powers of the Constitution. )

Mr, Hype. Let me—just one more thing. What we read in the
papers—whether it’s true or not—of some abrasiveness between the
Speaker of the House and the President—the relative prerogatives of
the two branches. Now, whether it’s true or not, we have heard about
it and it’s been talked about, and Jack Anderson this morning talked
about it at great length, and Martin Agronsky. ) '

Supposing a member of the leadership of the House were involved
in corruption rather extensively; would it be useful to have in place
a mechanism to appoint a special prosecutor for that? In other words,
what I am saying is that Members of Congress—if we are going to
have a cabinet and we are going to have to go after the Vice President,
what about Members of Congress? Shouldn’t they be prosecutable
under any special prosecutor Tegislation? The political sensitivity is
just as tough, you know, for going after the Secretary of the Treasury
as I would say for going after one of the leaders of the House.

Mr. Haraon, I don’t think so. The connection again is their rela-
tionship to the President. This is, as I see it, the theory, the principle,
the logic behind the bill—what people are to be covered, what is their
relationship to the President? The President after all still reserves
the ultimate power of prosecution. Since that derives from the Presi-
dent, the relationship to the President is the key. o

Within the executive branch, the people who serve under the Presi-
dent—and that has been the thrust of this bill, to address those people—
those people who by position, by their relationship with the Presi-
dent, under his control, might be perceived to be acting, again, in the
stead of the President, And because that prosecution goes so close to
home, it’s as if the President is prosecuting himself, In that case,
in order to avoid the appearance of a conflict of interest, there should
be & special prosecutor.

On that reasoning, this would not cover Members of the House,
Members of the Senate, Members of the Congress.

Mz, Hype. Lhave no further questions.

Mr. Manw. Thank you, Mr. Harmon., You have heen very helpful.

[The prepared testimony of John M. Harmon follows:]

STATEMENT OF JOHN HARMON, ACTING ASSISTANT ATTORNEY GENERAL, OFFICE OF
LEcAL COUNSEL, DEPARTMENT 0F JUSTIOR :

‘Mr. Chairman and members of the committée, I am plenged to appear today
to provide the views of the Department of Justice on FLR, 2835, the Specinl Prose-
cutor Act of 1977,
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We suppoit the establishment of statutory procedures for the appointment of
a temporary special prosecutor. The President also supports thig approach as he:
indicated in hig message to Congress of May 3, 1977.

Our support for the bill should not be misunderstood by this committee or by
the American people as any indication that the Department of Justice cannot or
would not forcefully and effectively prosecute even the highest officials of the:
executive branch where there was evidence of criminal wrongdoing, To the
contrary, our first duty is to our first client, the American people and the Con-
stitution. And let there be no question that this Department of Justice stands
ready to enforce the laws of the United States, fairly and firmly, against all
who would violate those laws, no matter what their office or position,

However, we recognize that public perceptions and the appearance of justice
are often as important as justice itself, We also recognize that in light of Water-
gate and its aftermath public confidence in our system of justice must he re-
stored. We must not only do justice, but be able to assure the public that justice
has been done, It is in this spirit that I come here for the Department of
Justice to support the principles underlying H.R. 2835. .

There are, however, particular aspects of ILR. 2835 which either pose con-
stitutional problems or which would be detrimental to the fair and eflicient
administration of justice. While the Department generally supports tlie pro-
posals here, we believe that the deletion or modification of certain problematieal
provigions will result in a bill which is both more workable and less subject to
constitutional objections.

In essence, the bill provides for judicial appointment of a temporary special
prosecutor in instances where the Attorney General receives a nonfrivolous
allegation that certain specified persons have violated certain Iederal criminnl
laws, More particularly, the bill requives the Attorney General to conduct an
investigntion whenever he receives “specific information” that the President or
Vice President, individuals serving at level I or IT of the executive schedule,
certain hisnh-level officials working in the Bxecutive office, the Director of the
I'BI, and certain campaign personnel have violated specified eriminal laws, If,
after n period not to exceed sixty days, the Attorney General determines that
the “matter is so unsubstantiated that no further investigation or prosecution
is warranted,” he shall so notify a special court of three judges chosen by the
chilef judge of the United States Court of Appeals for the Distriet of Columbia;
the court would then have no power to appoint a speeial prosecutor, If, however,
the Attorney General findg that the matter warrants further investigation or
prosecution (or 60 days elapse without any determination by the Attorney
General), he is required to apply to the court for appointment of a special
prosecutor. This same naction is required of the Attorney General where he
determines that a pending investigation or any resulting prosecution “may so
directly and substantially affect the political or personal interests of the Presi-
dent or the Attorney General or the interests of the President's political party
as to make it inappropriate in the interest of the administration of justice for
the Department of Justice to conduet such investigation.” Upon receipt of the
Attorney General’s application, the court is required to appoint a special prose-
cutor and to define the special prosecutor's jurisdiction,

The speeial prosecutor is given Lroad power to hire a staff, to conduct investi-
gations and prosecutions, and to secure access to pertinent Department of Justlice
records and resources. He is obliged to submit reports to Congress and to “coop-
orate with the exercise of . . , oversight jurisdiction” by the appropriate com-
mittees of Congress. He may be removed from office, other than by impeachment
and conviction, by the special court and only for “extraordinary impropriety”
or similar conduet. The bill also provides for the termination of the speeial prose-
cutor's office upon the completion of its assigned tasks.

As I have alréady indicated, the Department of Justice endorses the concept
of resort to a temporary special prosecutor in extraordinary circumstances, We
also support much of the general approach adopted in this bill, The Department
has no objections, for example, to the manner in which the appointment process
is initinted or to the method of judicial appointment. i

We must object, however, to the provision allowing for judicial removal of the
gpecial prosecutor. We belleve that this provision raises serious constitutional
questions which may provide a defense to prosecutions brought by a special
proseentor and which are best avoided. This {s particularly so sinece other provi-
sions of the bill, as well as the publie review which would accompany any re-
moval of n special prosecutor, should serve to protect the independence of the:
special prosecutor.
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W believe, first that the vesting of the removal power in the courts would
impose upon them a role inconsistent with their constitutional function, Mven
though the courts might be vested with the power of appointment in certain nar-
rowly elrcumscribed cases, the same arguments do not necessarily apply with
respect to the povrer of removal. The latter inevitably implies some degree of
control or supervision over the Special Prosecutor’s activities, a function which
may not properly be vested in the courts. Judge Learned IHand cautioned against
such a development :

“Prosecution and judgment are two quite separate functions In the adminig.
tration of justice; they must not merge.” United States v. Marzano, 149 F.2d
923, 9206 (24 Cir, 1945),

Judge Gesell, in addressing this issue in the context of the same situation
which has given rise to the present bill, shares thig conviction:

“Although these are times of giress, they call for caution as well as decisive
action. The suggestion that the Judiciary be given responsibility for the appoint-
ment and superivsion of a new Watergate Specinl Prosecutor, for example, is
most unfortunate. Congress has it within its own power to enact appropriate
aud legally enforceable protections against any effort to thwart the Watergate
inquiry. The Courts must remain neutral, Their duties are not prosecutorinl, If
Congress feels that lnws should be enacted to prevent executive interference
with the Watergate Speecial Prosecutor, the solution lies in legislation enhanc«
ing and protecting that office as it is now established and not by following a
course that places incompatible dutles upon this particular Court,” Nader v.
Bark, 366 T, Supp, 104, 109 (D.D.C, 1973).

There is also considerable case law support for the position that placing the
power of removal in the courts would infringe on the constitutional prevoga-
tives of the President, The President is entrusted by the Constitution with the
obligation to “take Care that the Laws be faihfully exceuted.” Artlele II, section
3, The Supreme Oourt, relying on this constitutional responsibility, has made
«clear that the enforcement of the law is entrusted to the Executive Branch alone.
Bucekley v, Valco, 424 U.8, 1, 138-40 (1976). See also United States v, Niwon, 418
U.S. 683, 693 (1974).

In Myers v. United States, 272 1.8, 52 (1926), the Supreme Court relied on this
rationale in holding that the President had authority to remove an Iixecutive
officinl appointed by him notwithstanding statutory attempts to restriet hig power
of removal, The Special Prosecutor will be an officer of the executive branch
exercising an executive function, Control over the executive branch and execu-
tive functions is placed in the President, To fulfill his coustitutional responsi-
bility to take care that the law be faithfully executed the President must be
able to supervigse those officials excrecising significant authority and wielding
subsiantial powers; the Speclal Prosecute~, vested with almost a1l the powers
-of the Attorney General under this bill, must be regarded as an offieinl operating
within thig authority. Prosccution is the regponsibility of the executive and not
‘the judielal branch.

We wvould urge that the provision providing for judicinl removal of the Speeial
Prosecutor be deleted. If the HMouse wishes to insure the independence of the
Special Prosecutor, we would suggest that the appronch adopted in the Senate
bill, *° 555, effectively accomplishes this goal. The Senate bill vests the power
of re. val i1 the Attorney General, but allows removal only in the case of
extraor. \iry impropriety or similar conduet, It further ensures the Special
Prosecutour's independence by allowing court rveview of any removal by the At-
torney General and requiring a report by the Attorney General to the Congress.
These restrictions, togethier with the politieal and public pressures that would
aceompany any removal of the Special Prosecutor, should be gufliclent to gusi-
antee the Speclal Prosecutor freedom of action, Moreover, as I indieated in my
‘textimony on 8. 655 before the Senate Governmental Affairs Committee, such
restrictions could be constitutionally justified by the extraordinary eirctimstancey
which would justify an initial resort to a Specinl Prosecutor,

The Department of Justice has no constitutional objection to the bill's method
of appointing the Special Prosecutor, However, in vi w of this bill’s departure
from the normal methods of apponting Bxeentive officialg, I shall brielly state
our views as to the constitutionality of those measures. We belleve that judiecial
appointment is justified by the appointments clanse, article II, section 2, and
the extraordinary civeumstances which would manddate recourse to a special
prosecutor. It is our view that artlicle II, gection 2 cianhot be used to override
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the.fundamential principle of separation of powers; this prineiple would generally
require that the Xxecutive be allowed to appoint those officials carrying out
Executive funections, However, the clreumstances surronnding misconduct Ly
high-level ofticianls and the nced to preserve the appearance as well as the sub-
gstance of justice would warrant a judieial appointment here, In gsuch exceptional
cireumstances we do not believe that an “incongruous” duty would be imposed
upon the courts. See Ex parte Siebold, 100 U.S, 871, 898 (1879).

While the Department supports the basie approach of this bill, we would sug-
gest some modifieations in the scope of the bill’s coverage, Most importantly, we
believe that the Dill’s scope as to the individuals covered might be narrowed.
While conflicts of interest may appear with respect to many of the officials spe-
cified in the bill, we would submit that no conflict exists with respeet to most
individuals serving at level II of the executlve schedule, Where prosecution is
warranted the Department is willing and fully able to prosecute such persons,
Agonecy Under Secretaries, for example, are not so close to the President that
n conflict of interest would inevitably appear where they ave prosecuted by the
Department, Of course, 1f a conflict does develop, the Attorney General could
always refer a case to the Special Prosectitor under the procedure specified in
proposed seetion H02(¢). We helieve that a resort to a speeial prosecutor should
be reserved for those extraordinary instances where the appearance of conflicts
of interest is substantial,

The bill ag presently drafted encompasses only violations of the Federal crimi-
nal law relating to the abuse of Federal office, the financing or conduct of elec-
tions or election cnmpaigns, obstruction of justice or perjury, or conspiracy to
violate any such Federal criminal law or to defraud the United States. In prin-
ciple, the Department favors this approach of specifying the sorts of crimes which
are to be prosecuted by the Special Prosecutor, We believe that this approach
recognizes that conilicts of intevest, or the appearance thereof, generally avise
only in connection with alleged violations of law committed by virtue of an
official's position, However, the Department would acknowledge that, at least in
light of recent events, confliets of intevest might appear when certain officinls—
e.g, the President, Vice-President, or the Attorney General—are allegedly in
volved in any sort of Federal criminal vinlation, I suggested in my testimony in
the Senate that a Special Prosecutor might appropriately be appointed in such
circumstances, and I submit that same suggestion here for your eonsideration,

The Department wounld also like to offer several brief suggestions regarding
other aspects of the bill;

(1) We believe that the time frame for the preliminary investigations shonld
be expanded somewhat, While many investigaiions ean bhe completed in sixty
days, a longer time period—e.g, 90 days wifh an automatic 30-day extension
upon n certifieation to the conrt—ivonld allnw for a mote effective scereening of
frivolous allegations and would thereby avold annecessary referrals to o special
prosecutor,

(2) Tn the interest of allowing for a speedy and confidential resolution of
allegations, referral or more than one matter to an existing special prosecutor
should be allowed, Proposed section §93(c) could be interpreted to allow for
this, but we think this matter should be stated morve clearty, In addition, provi-
sfon might also be made for referral to a United States Attorney if speed ov
confidentiality become particularly important: the fact that the special eourt
would appoeint him should he a sufficient safeguard to ensure his independence,

(3) We recommend that the provision vequiving the special prosecutor to “co-
operate” with the “oyersight jurisdiction” of congressional committees be elimi-
nated, We think that this provision is nmbiguous and can only lead to confusion
on the part of the special prosecutor: it may even be taken to imply that Con-
gress could exereise control over prosecutorial decisions, If this provision is to
remain in the bill, we would strongly suggest that it be written so as to elimi-
niate this tmplieation,

(4) We also recommend that the provision allowing for a diseretionary vefer-
ral by the Attorney Genetral to a speelnl prosecutor, proposed seetion d92(e),
be somewhat delimited. We would sugeest, first, that the Attorney General he
explieitly allowed to malke the same sort of determinationsg as tn the substantial-
ity of allegationg as he does under the automatic referral nrocednre, We wonld
also suggest the tnsertion of a provision allowing for n disqualifieation of the
Attorney General to eliminate any confliet of interest, Finally, we would recom-
mend that the reference to the interests of the Presidont’s politieal party be
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eliminated lest this provision be deemed to apply broadly in cases involving
criminal conduct by any member of citlier politicul party, as prosceution against
members of the “other” party might just as well affect the interests of the
President’s party as prosecution of members within his party.

(5) In addition, we recommend that the Attorney General's determination
nunder proposed section 592(e) be made unreviewable in the courts. Otherwise
n prosecution could be delayed on the grounds that the Attorney General should
have, or should not, have, transferred n case to the special prosecutor,

(6) We belleve that proposed section 505(e), allowing Congress to request
the Attorney General to apply for the appointment of a special prosecutor or to
explain his failure to do so, should be eliminated, If the situation is one requir-
ing the automatie appointment of a speeial prosecutor upsn a determination that
the allegations were not unsubstantiated, the Attorney General presumably
would be in the process of making, or would alrendy have made, a report to
the court, If it were appropriate to disclose that information, the court conld
do so.

The ounly situation where a report to Congress might be justified would arise
in those instances where, under proposed section 592(e), the Attorney General
determines that a referral to a specinl prosecutor is not necessary. In such in-
stances we would not object to a provision requiring the Attorney General to
explain why he believed no conflict of interest existed; we do not belleve he
should be required to explain any aspect of his deterinination relating to the
exercige of prosecutorinl discretion,

(7) We recommend that a provision be inserted requiring the special prose-
cutor to follow standard Department policies and regulations unless some speelal
need requires otherwise., This proposal is necessary to the fair and uniform ap-
plication of the law.

(8) The provision requiring a notification to Congress of information which
may constitute grounds for an impeachment should be amended to provide the
discretionary communication of such information to Clongress, In view of the
ambiguity of what constitutes grounds for impeachment, this proviston ag pres-
ently drafted will only serve to create confusion. Moreover, such mandatory
disclosure to Congress might, have the effect of compromising an ongolng In-
vestigation or prosecution or of prejudicing the rights.of the individunl involved,

(9) We believe that proposed seetion 597(a), which requires the Departmoent
to suspend all investigation or proceedings within the specinl prosecutor’s juris-
dietion, should be modified, Given the haziness of jurisdictionnl lines, tlis pro-
vision could require the Department to digcontinue major proceedings only tan-
gentinlly related to the matter referred to the gpecial prosecutor, The section
should at least provide for an exception whereby the Attorney General and the
special prosecutor could agree that the Department could retain jurisdiction
over sueh matters, )

T note that the House bill, in conteast to 8, 5§65, Includes no provision for the
crention of mn Office of Government Crimesg within the Department of Justice,
and I wish to commend this committee for not pursuing this ill-advised course
of action. The purpose 'of such a proposal evidently {s to strengthen the en-
forcement of Tederal laws designel to ‘Insure the integrity of public officials by
-centralizing the responsibility for the enforcement of such laws in a single unit
of the Justice Department, While the Department shaves this laudable gonl,
we believe that this objective is alreidy belng served by the Public Integrity
Section within the Criminal Division, This sectlon was formed in March of
1976 and has since displayed its ability to function vigorously and with con-
siderable success. The reponsibility for this Section is where it should ug, in
the head of the Oriminal Division, He is thie person best suited to inarshal the
regources of the Criminal Division for the big rases within the jurisdietion of
the Publiec Integrity Section and to mnake certain that the investigation and
progecution efforts of the whole Division are voordinated to agsure the most
effective enforcement of our Inws against publieYorruption.

The statutory establishment of an Office of Government (rimes would entail
distinet disadvantages. On the one hand, if the Qffice were located outside the
Criminal Division, the effect would be a fragmentation of criminnl Inw en-

‘foreement responsibility and a duplication of effort in numerous investigations
that overlap with other eriminal matters. On the other hand, placing the Office
in the Criininal Division would give rise to problems of a different nature,
avising from the fact that both the head of the Office and the Assistant Attorney
Genernl in ¢harge of the Criminal Diviston would he Ixecutive level appointees
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reporting dlirectly to the Attorney General, Mhis fact would make effectiyve
supeirvision of the Division by the Assistant Attorney General difficnlt at best,
and would jeopardize the ability of the head of the Criminal Division o move
resources within the Division in order to most effectively enforce the anti-
corruption laws,

In short, the Department strongly believes that the efieotive and fair investi-
gotion and prosecution of crimes of public corruption can be better attained by
the extsting institutional structure of the Department of Justice, I hope, there-
fore, that this committee will gee fit to adhiere to its appronch of not mandating
an Office of Government Crimes by legislation,

Mr, Chairman, T should like to conclude by expressing my appreciation for
the commitiee’s willingness to give close attention to the complex and what many
might consider technical arguments I have presented today., IIowever, even
though such concepts ws the separation of powers may be regarded iun gome
quarters as musty or ag an impediment to an efficlent Government, the fact
wemains that our Constitution provides for a very distinctive form of Govern-
ment, It is not enough to say that & certain proposed solution to an existing
problem i sensible or practical: it 4s also necessary that this solution comport
with the framework of Government 80 carefully crafted by our forefathers and
®0 egsential to the continued health off our free soclety, If there is any doubt
as to the view which the Supreme Court might take on this matter, its decision
in Buckley v, Valeo, supra, should make this matter clear, There the Sujpreme
Court struck down portions of a prominent picce of recent legislation, for the
reason that it violuted the essentinl scheme upon which our Government is
founded, The legislation belng discussed today i8 designed to prevent an abuse
of the prineiple of separation of powers by allowing for a largely independent
force to prevent an obstruction of Justice, av appenrance thercof, by high-level
Fxecutive officials, I urge that you pay heed to this same precept in reviewing the
portions of the bill I have discussed today.

M. Maxx, Our next witnoess is Profoessor Tlerbert S, Miller of the
Greorgetown University Law Center, who will testify on behalf of the
American Bar Association.

Professor Miller served as reporter/consultant to the ABA’s Special
Committea To Study Federal Taw Iinforcement Agencies, whose
report, “Preventing Improper Influence on Federal Law Enforcement
Agencies.” has been provided to all of us by the AB.A.

Professor Miller testified before our subcommittee last year at our
hearings on special prosecutor legislation, and we are happy to have
him baek. '

We have your prepared statement, which, without objection, will
be made part of the record, and you can proceed as you sce fit.

TESTIMONY OF HERBERT S. MILLER, PROFESSOR, GEORGETOWN
LAW CENTER, ON BEHALF OF THE AMERICAN BAR ASSOCTATION

My, Micier, My, Chairman, T just want to say that Professor
Livingston ITall was originally going to appear and testify last wecl,
and he was here preparved to testify, When the date was changed, it
created a conflict for him which he could not resolve and that is why

“he ig not here today.

My, Man, T note his name on the statement,

My, Miver. T will highlight several issues.

The position of the ABA is that the controlling approach to the
appointment of a special prosecutor should be the theory of conflict
of interest. And under that approach, we believe that the commis-
stont—or the alleged commission—of any Federal crime by one of
named actors or by somcbody else where there might be a conflict,
should be covered.
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The provision in your bill on crimes involving abuse of power
raised in our minds a question of where you draw the line as to what
may or may not be an abuse of power. In a given case this might
create litigation as to whether it was a crime covered by the statute.
Thus we feel that a conflict should be the determining factor in
whether or not a special prosecutor is appointed, rather than the
crime itself. N )

As to persons specifically covered in the bill we believe that the
approach taken in S. 553, reported out of the Senate Government
Affairs Committee, that of including level I positions and naming
specific positions thereafter, may be a better approach than including
everybody in level II in, o ) )

We also belisve that the requirement that a preliminary investiga-
tion be completed in 60 days may be inadequate in_some cases. I
served as a prosecutor in the Criminal Division of the Department of
Justice and did investigate erimes involving Government corruption.
Sixty days could be inadequate; there should be some provision made
for a possible extension to 90 or 120 days. )

The reviewability issue has two components. First there is the re-
viewability of the Attorney General’s basic decision as to whether or
not the case is substantial enough to go forward; and there is pos-
sible review of the Attorney General’s determination of whether or
not there is a conflict. .

The special committee rejected, for many reasons set forth in our
report, a permanent special prosecutor. And once we rejected this
and approved a temporary special prosecutor, we had to determine
at what pcint that temporary special prosecutor should be appointed.
And obviously, it’s at a point where there is some kind of conflict. If
every allegation made about high public officials raised a conflict
issue, and you had to appoint a special prosecutor every time such
an allegation was made, in our view the effect would be to have
a permanent special prosecutor, because the allegations may be made
frequently.

To avoid this we fully support the notion that the initial deter-
mination whether a case is substantial, which in our view is purely
a discretionary decision for the prosecutor should be left to the At-
torney Greneral.

We recognize that this may create the problem you mentioned, Mr.
Hall. In part we also fully support the Government Crimes Division
because we thinl it relates to this question. Creating a Government
Crimes Division means you have a presidentially appointed assistant
Attorney General in charge. It means that this person is subject to
Senate confirmation. It means that during the appropriation process
this person will testify on behalf of the division. As I understand it,
the House Judiciary Committee is now in the appropriation process
and would therefore have access to what that official was doing, how
monies were being spent and how authority was being exercised.

The special committee felt that the problem of the discretionary
decision as to whether or not a case is substantial would really be
made by the head of the Government Crimes Division. And this in-
dividual would be subject to congressional oversight. Admittedly it
does not answer the ultimate question as to whether an Attorney Gen-
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eral might not proceed with a case on the grounds of it being un-
substantial, thus avoiding investigation of a conflict case.

T don’t believe we can answer that, except perhaps by & permanent
special procsecutor. We think this raises more problems than it resclves.

We fully support removal of the special prosecutor by the Attorney
General under the standard of extraordinary impropriety. We ex-
amined the notion that the court be involved in the removal process
from the beginning, and rejected it on the grounds that it would re-
quire the court to watch what the prosecutor is doing and perhaps
get in a posture which would be clearly unconstitutional. L

Thercfore, we felt it should be the Attorney General’s responsibility
to remove under a standard. In our view the judicial review of that
removal would be limited to whether or not this standard was met.
The jndiciary would not review how the special progecutor was per-
forming his job, whether or not he should have prosecuted or should
not have prosecuted in a given case—only whether or not the Attorney
(General met the requirement in removing the special prosecutor. We
do not feel this is unconstitutional; we feel the courts have upheld
limitations on Presidential removals of individuais who are not purely
executive officials.

This is applied to many regulatory agencies; and we do not view the
prosecutor as purely an execcutive official. The courts have held it to
be quasi-judicial position, that the prosecutor as an administrator of
justice is also an officer of the court, and that his actions are subject
to review by the court if he goes beyond the bounds of proper ethics.
And. therefore, we feel this review does not contain any constitutional
probleins,

Section 595 (d) relates to congressional oversight. We feel this sec-
tion could create problems. Once a temporary special prosecutor is ap-
pointed we believe he should be independent, subject only to removal
for very, very strong grounds of extraordinary impropriety. As we
read this provision, it appears that the special prosecutor would bhe
obligated to appear any timne the appropriate congressional committes
wanted that prosecutor to appear.

It might be in the course of an extremely delicate investigation ; and
Federal prosecutors, I believe, are bound not to comment on pending
investigations or prosecutions. If they were required to come before
a congressional committee, it could have implications as to tha investi-
gation itself, or institute an invasion of privacy.

That finishes my statements, Mr. Chairman.

Mr. Maxw, Thank you very much.

My, Hall?

Mr. Harr, Professor Miller, of course, I agree with you on the fact
that we should not have a permanent special prosecutor; but my ques-
tion 1s, suppose several matters come up and the special prosecutor is
appointed, is there not a present danger of that special prosecutor
becoming a permanent prosecutor, by virtue of more than one matter
being investigated at one time? What is the difference, in your opinion,
between a special and a permanent prosecutor ?

M, Mirrer. The delineation of jurisdiction would be made by the
appointing authorily, in this case, the special division of the court.
Under present law, if the Attorney General were to appoint a special
brosecutor, the Attorney General would limit the authority.
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That delineation of jurisdiction would be a clear limitation. A
special prosecutor who went beyond that jurisdictional limitation
mighti be guilty of an extraordinary impropriety and subject to re-
moval,

Mr. Harrn, Would the court in your opinion have the authority.to
limit the jurisdiction of a special prosecutor. _ _

Mr., Minrer. In terms of it being the appointing authority, yes. I
think the bill provides that the Attorney General should provide es-
sential information to the division—and I believe the purpose of that
information would be to enable the court to determine the jurvisdic~
tion. :
Mr, Hazr. But would the court have the power and authority to
limit jurisdiction—investigating a crime?

Mr. Mmer. We believe in this extraordinary circumstance, yes.

Mr. Harr. Do you have any authority to substantiate that position ?

Mr. MizLer. We spent a great deal of time examining the question
of whether courts could appoint inferior officers, and we do regard
the special prosecutor as an inferior officer. It became clear to us that
the Constitution contains just such a provision authorizing the ap-
pointment of inferior officers by the President, by somebody he desig-
nates, or by a court of law.

‘We examined the history of this provision, the application in a num-
ber of Supreme Court cases, and concluded that clearly the court
would have the power to appoint a special prosecutor under clearly
defined circumstances. Once given that authority, we think the limita-
tion of jurisdiction has to come from the appointing authority, and the
limitation of jurisdiction does not go to prosecutorial discretion in a
case.

In other words, once the special prosecutor begins investigating
that case, the court would have no authority in terms of the exercise of
prosecutorial discretion but the initial determination of jurisdiction
can be delimited in a number of ways. We do not see a constitutional
problem in that initial delimitation.

Mr. Harr, Suppose an instance arose where a special prosecutor
had been appointed and the jurisdictional limits had been set out for
that investigation, and the prosecutor determined that there was more
than the one particular matter in which he had been appointed, which
would call for an extension of jurisdictional authority. Is it your un-
derstanding that that person would then report back to that court for
additional authority to move in that direction?

Mr. Mizeer. I think if it was an extension of the jurisdiction, that
would be essential. In S. 555, this problem is dealt with by providing
that certain related matters—and if the Attorney General consents—
might be included within the jurisdiction, because it is entirely pos-
sible and may be in some cases probable that the initial jurisdictional
limits might have to be expanded.

Mr. Harw, Would be too limited ?

Mr. Mrurer. Would be too limited. I think the way the bill is writ-
ten now, it would require going back to the special division.

Mr. Hatr. You speak of the Hyde bill or the Mann bill, that you
have to go back to expand jurisdiction, or both ¢

Mr. Mitier. I think it’s the Mann bill, but I'm not sure. T don’t
know that the question is specifically addressed. I'm just assuming:
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that the appointing authority sets the jurisdiction, and that if it is
substantially expanded, it would require it go back to the appointing
authority. '

My, Hazr, That’s all. Thank you.

My, Manw. All right, thank you.

Mr. Wiggins?

My, Wicarns. Professor, you have indicated that if the Attorney
General malkes an initial determination not to seek the appointment
of a special prosecutor, that such determination should itself be sub-
ject to review by the panel.

Mr. MiLier. If he’s gotten beyond the preliminary investigation,
My, Wiggins, and hag determined that it may require more investiga-
tion, at that point the conflict question becomes serious, and if he de-
termines that it may require it, he has the option of either not appoint-
ing one or applying, we believe.

Mr. Wieeins. Not to appoint, is that decision subject to review?

Mr. Mrrier, We believe it should be subject to review.,

Mr. Wicerns. By whom?

Mr. Mirrer, By the special division of the court.

Mr. Wigerns. On his own motion? Does anybody have standing to
walk in and seek such a

Mr. Maruer. I believe the Attorney General would be required—or
should be required—if it gets beyond preliminary investigation. If che
Attorney General finds there is no substantial case, this need never go
to the special division. It’s only if there is a case, a substanital case,
that the conflict question arises. And if the Attorney General decides
that it does not require the appointment, that decision and the reasons
therefore should go to the special division. In other words, the Attor-
ney General should be required by law to forward a memorandum ex-
plaining that the question of conflict under the standards and the
statute was examined and a determination made that there was no
need for the appointment of a special prosecutor. The court could then
review that decision.

This would not go to whether the case is weak or strong, but only to
the conflict question.

Mr. Wigeins. The court, then, would be asked to make an indepen-
dent judgment of the propriety of the Attorney General’s electing not
to proceed ?

Mr. Miruer. That is correct, sir.

My, Wicarns. That is a judicial function? What part of a case in
controversy is that?

Mr. Mrrer. There must be, in our view, an outside interest or an
outside entity capable of making a judgment as to whether or not there
is a conflict. Nobody presumes that the Attorney General is incapable
of making that determination. However, I think our Founding Fa-
thers recognized that people in power are not angels. It was James
Madison who said, “If men werc angels, we would not need govern-
ments.” He concluded—in one of the Federalist Papers in support of
the Constitution, I think—that our Founding Fathers recognized very
clearly that people in power can become corrupt. We believe the checks
and balance system was deliberately put in because of this recognition.
What Mr. Madison said was that because of the fact that men are not
angels, we have to set up auxiliary measures to make certain that they
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do act properly. We use this approach as our benchmark in approach-
ing this problem. Thus, somebody on the issue of conflict besides the
Attorney General has to look at it to determine if there is a possible
conflict, The review of that issue did not, in our view, constitute a
constitutional question.

Mr. Wigeins, I respect your judgment—your conclusionary views—
but help me uncerstand whether or not a judge or panel of judges
called upon to decide the question as to whether or not the Attorney
General properly refused to go forward, whether or not those judges—
all article ITI judges—are executing article ITJ powers or not.

Mr. Mizner. What we are asking——

Mr, Wigerns. And reference to coinstitutional theory and history
really doesn’t deal with whether it’s an article IIT question.

Mr. Mrrier. I would put the question diffevently, Mr. Wiggins. I
would say we are asking them to decide whether ov not a special
prosecutor should be appointed. If we agree that they have the con-
stitutional authority to make an appointment of such an inferior of-
ficer, all we are asking is whether one should be appointed in this
case. They are the appointing authority. And T would approach it
from that point of view.

Given that authority, then the decision as to whether or not to ap~
point a special prosecutor must ultimately veside with the appointing
authority. :

Mr. Wicarns. T don’t know what the essential elements of a case
or controversy are, but I think that it involves an adversary rela-
tionship, and here you’ve got the (Governinent arguing with itself.
You don’t have a plaintiff and a defendant and a magistrate standing
between them attempting to arbitrate according to the law that con-
troversy. You merely have the executive department making a pre-
liminary judgment and the judicial department finally deciding
whether the objective is right or not.

‘Is that the kind of adversary relationship you would expect in an
article ITT controversy? .

© Mr. Micer. Again, I must respectfully phrase the issue a little dif-
ferently, Mr. Wiggins. | . ’

" The appointing authority in a court of law that is put in the pos-
ture of appointing officials under the Constitution is not acting as a
court of law in a case in controversy. R

Mr, Wieerns. It’s administrative.

“Mr, Mruir. T don’t' think a case or controversy analogy applies
Liere, because they are acting under a different, constitutional provision.

Mr. Wicains. Well, T agree. But if I were to analogize whether this
was—whether this resembled more an administrative function, con-
ducted by the court, like the appointment of a bailiff or an adjudica-
tive function in which a controversy is resolved, I think I would tend
to lean over on the controversy side, except that it lacks all the ele-
ments of controversy, but it has none of the elements of an internal
court administrative function.

Perhaps your committee thought it did. T'his, I think, is to be dis-
tinguished from the authority found in the statute for judges to ap-
point a temporary prosecutor in the absence of a U.S. attorney. But
1t’s to be borne in mind that that is an action taken wholly until the
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Executive acts, and the Executive cannot do it—fire him—immedi-
ately without question. You don’t second-guess the judge’s judgment
and replace him, That’s more of an administrative act, and overturn-
ing the decision of the executive branch.

TWell, 11 tell you, I don’t have a formal opinion with respect to the
constitutionality of the appointing process by a judge, but if your
committee, especially with yourself as a member of it, reviews it, I
would like to have the benefit of your research and analysis so that I
can make up my own mind as to whether it does or does not affect the
separation of powers notion that I may have, and my concern to the
oxtent—not only to the appointing process but to the removal, as well.
And you seem to suggest that in both cases there is a role for the courts
to play.

Mr, Mrrzr, Yes.

Mr. Wicerns. And that’s the nub of my concern. If you will share
your research with me, I would appreciate it.

My, Mmzr. I did prepare a memorandum at the last hearing, be-
cause many of these issues had been raised. It attempts to address some
of these problems.

W, Wicerns. Well, probably my memory is not what it should be.

Mz, Miuier. I only remember it because I prepared it.

Mr. Wigerns, Such a memorandam is in our files, and I have just
marked it and shall read it.

Whether I agree with it or not, we'll see.

Well, Professor, I think any other questions that I ask are almost
matters of detail that do not probably go to the same depth as this
matter of judicial involvenient in the appointment of the oflicer here-
tofore regarded as an executive officer, and I think that your state-
ment will be miore useful to read than any questions I might have.

Thank you very much.

Mr, Maxnw, Mr, Gudger?

Mr. Guoger. Dr, Miller, T am interested in four or five hypotheses.
One of them is this:

Suppose that we see a special prosecutor appointed to investigate
into conduct of a Vice President, say, and then that individual resigns.
Does this bill cover it? -

T don't think it does. T scanned it, and I don’t find any provision
within it.

What would be the result at that point?

Would the apparent conflict then be removed and the Department
of Justice then be in a position to proceed, since the office would then
be vacant and the individual be nothing more than a private citizen?

Would the District Attorney of the district in which the erime had
been allegedly committed receive from the special prosecutor his files
and information; and would the special prosecutor’s services then
terminate? Is that your interpretation?

Mr. Minrer. You could read this two ways—the name and the office,
Clearly it has to be a crime committed while the person is in office. If
a special prosecutor is appointed and the individual resigns, you could
read it to cover a continuation of that prosecution because the crime
was_allegedly committed while the person was in office.

You could also read it as meaning the person has to hold the office
during the investigation. It's not clear.

04-672—79—8
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I would probably tend to say that once the investigation started,
and it was an act committed whilo in office, the person under investi-
gation would continue to be covered by the special prosecutor.

I'm not certain. .

It may be that you would want the language to specify that.

Mr. Guprr. What is your sense as to what the act should provide?

Would it be reasonable at that time to haye the special prosecutor
deliver his information to the responsihle Distriet Attorney and con-
clude his activity; or should he continue on, now that this person is
no longer in the governmental position, and the situation which
triggered his appointment is no longer applicable? ] )

Mry. Miier. You create a number of problems if you just terminate
ong investigation and turn over the files to another prosecutor.

It’s not only the files which are important, but a lot of intangible
knowledge and feel for the case which any prosecutor gains would be
lost. I we are talking about individuals covered in the Dbill, the
criteria should be that once the investigation begins, regardless of
their subsequent status, it should continue with the special prosecutor.

Mr. Guneer, So your feeling is that if the special prosecutor has
gathered sufficient evidence to warrant submission of indictment and
further prosecution, then he should continue until the case is closed?

Mr. Mirier. I would go further. If he was in the middle of an in-
vestigation and had not yet determined to go to the grand jury, he
should still continue it. And if a case was to be dismissed, the special
prosecutor should malke that decision.

The appearance of conflict as the problems of partiality and im-
p&olal'iety might still exist, even though the person had resigned that
office.

Mr, Grmoaer. And if the act is silent on that proposition, would you
not feel we would be acting amiss in not making a provision that
clearly demonstrated that he would continue to function?

Mr. Mruier. Yes, sir.

Mz, Gupeer. Now, another concern is this concern about the prose-
cutorial jurisdiction, that is, the term used on page 6 of ILR. 2835
where it is specified that the court shall appoint—a division of the
court shall appoint—a special prosecutor and shall define the speeial
prosecutorial jurisdiction.

Now, there is other language in here intimating that the Attorney
General may from time to time turn over matters to the special prose-
cutor which are within the jurisdictional authority which has been
defined—I presume, by the appointment and by the division of the
court. Now my concern is this: Do you see that this act needs to make
it possible for the special prosecutor to come back to the division of
the court for a redefinition or extension of his jurisdiction when he
gets into an investigation and finds that that is indicated ?

In part, this is addressed on page 7, which says the division of the
court, upon request of the Attorney General, may expand the prose-
cutorial jurisdiction of any existing special prosecutor.

My, Mrurer. That would require him to go to the Attorney General
initially and have the Attorney General go to the court. This accom-
plishes the same purpose of not permitting the special prosecutor,
without some control, to expand his jurisdiction beyond that
authorized. :
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Mr. Gupgrr. Even if he’s getting into a situation which may involve
the Attorney General?

My, Mrurer. Which did not appear at fivst blush ?

Mr. Gupezr. That’s what I'm talking about. He gets into an investi-
gation, and the investigation leads to

Mr. Mirrer. I see nothing in the hill which would prohibit the Spe-
cial Prosecutor from going back to the division of the court and asking
for an extension. I think it would be implied.

Mr. Gupger. I think it might be good to clear it up, if the bill is
silent in that aspect. If you don't see anything wrong with the Special
Prosecutor, if he’s qnalified to render this service, if he meets the cri-
teria, if his jurisdiction is defined, and if his investigation does indi-
cate that he needs to extend beyond that jurisdiction as defined, do
you sec anything wrong in him coming back to the division of the
court for that purpose?

Mr. Mrmrer. The bill requires initially that the Attorney General
provide information to the court which would help the court define
jurisdiction, and which the court might well need. I would not prohibit
the Special Prrsecutor from going back to the division, but I would
want to bring the Attorney General into the process.

Mzr. Gopaer. Two other questions, and, Mr. Chairman, I will try to
conclude.

I see here that on page 7, subdivision (d), the division of the court
may not appoint as a Special Prosecutor any person who holds any
office of profit or trust under the United States.

Do I understand that to mean that the division of the court must
2o beyond all present officeholders, even though it might be consider-
ing appointing someone who is a District Attorney in another State
of a different political party, serving in a division within another
State, to come in and tale over this responsibility ?

Would that individual—would he be disqualified by virtue of that
oflice from heing considered for appointment; or does it mean that
he could resign that office and assume this duty?

You see, the Janguage is

My, Minuer. I see the language. T think you are correct. It could he
that a resignation might make a person cligible. The committee might
want to consider language which would make the key date whether
or not the person was holding office at the time this matter was first
broached to the special conrt to prevent a quick resignation and thus
consequent eligibility. I think you are right, Mr. Gudger. It is not
clear,

Mr. Gunerr. Thank you.

One final problem. On page 12 of the House bill FL.R. 2835, the pro-
vision is set up whereby the Members—either majority or minority—
majority of either majority or minority party members of the Judi-
ciary Committee of either Fouse may request that the Attorney Gen-
eral apply for appointment of a Special Prosecutor. ‘

And then under this machinery that’s provided here, the Attorney
General must give an accounting back to the committee within 30 days.

Is it the thought of this draft that the committee would then be
able to pass such necessary legislation as it might deem appropriate in
the event the Attorney General had not satisfied the committee with
respect to its recommendation?
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I'm trying to comprehend how we have this business of the com-
mittee asking for a report and gettting o report and then everything
stops.

Can you explain why thisisin here?

My, Mirrer. I’m not sure I can, Mr. Gudger. I was not privy to the
drafting of that provision. At one time some of us were discussing a
provision whereby any citizen could be able to go to the special court
and request the appointment of a Special Prosecutor. We discarded
that, because there were too many problems in such an approach., I'm
not sure why the provision is in there, except I assume 1t came from
the Watergate kind of situation, where you had no mechanism, where
everything was being done at first instance.

Mr. Gupeer. I notice here that it’s suggested in this draft that the
committes may, after it receives such veport, either on its own initia-
tive or upon the request of the Attorney General, make public such
portion or portions of such notification that will not in the commit-
tee’s judgment prejudice the rights of any individual

I just wondeved if this particular machinery, which is certainly
new, to my legislative experience, has any precedent anywhere. I
find it a procedure that is somewhat novel, that a certain group
of a committee which may be less than a majority of the committee
and may not involve the chairman of the committee, call for a report,
and that report comes in, and the act is suggesting that public dis-
closure might ensue under certain circumstances, either at the request
of the Attorney General or in the sense of the committee.

It’s just a little unusual, and I just wonderved if you had any knowl-
edge of its existence.

Mr, Mg, No, sir.

My, Goupeer. Thank you.

Mr. Maxw., Mr. Hyde?

Mr. Hypz. I have no questions, thank you.

Mr. Maxw. Counsel, do you have any questions?

Mzr. Horcmison. No.

Mr, SarreTanza. No.

Mr, Manx. Professor Miller, thank you very much for your assist-

ance,
[The prepared statement of Hevbert S. Miller follows:]

STATEMENT OF LIVINGSTON HALL AND HIERBERT S, MILLER, ON BEIALF OF TUE
AMERICAN BAR ASSOCIATION

Mr. Chairman and members of the Subcommittee, I am Livingston Hall, Pro-
fessor Emeritus of Harvard Law School and chairman of the ABA Special Com-
mittee to Study Federal Law Enforcement Agencies. It is a privilege to appear
befure you today on behalf of the Association to share with you our views on
the important subject your committee is addressing——the prevention of partisan
and other improper influences from intruding upon and disrupting the function-
ing of agencies and depnriments of the federal government,

The Association, ag the principal representative of and spokesiuan for the
legal profession in this country, is particularly concerned about such improper
influences being exerted upon federal law enforcement agencies and nectivities,
and my comments today will be addressed primarily to those matters, The Asso-
ciation’s interest in the subject of the proper administration of justice dates
back, of course, to the Association’s inception in 1878, The views expressed today,
however, were formulated over the last four years by the Special Committee to
Study Irederal Law Enforcement Agencies, which was created in 1973 to examine
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the functioning of those agencies and to formulate recommendations to insure
they wonld not be improperly politicized or misused, While the creation of
the Special Committee was occasioned by the series of events generally called
Watergate, the Association and the.Special Committee were fully aware that
the problems being addressed were not pecullar to a particular administration
but have been of concern for many yenrs.

I have Leen privileged to serve as chairman of the $pecial Committee for the
past year. My predecessor as chairman of the Committee, which producegl a
report, “Preventing Improper Influence on Federal Law Kuforcement Agencxes”
in 1976, was William B, Spann, Jr., now President-Elect of the Association. The
twenty recommendations contained in thig report, a copy of which has been made
available to the members of your Subcommittee, were adopted in their entirety
by the American Bar Association’s House of Delegates in Iebruary, 1970,

Appearing with me is Professor Herbert S, Miller, Co-Director of the Institute
of Criminal Law and Procedure, Georgetown University Law Center, and a
member of the Special Committee, Professor Miller acted as consultant to the
Committee in the production of the report and recommendations.

The Subcommittee may be interested to know that, with today's appearance,
representatives of the American Bar Association have testified before committees
and supcommittees of Congress six times within the last year on the subject
of improper inflnences, Prior appearances on the subject of special prosecutor
legislation were made before this Subcommittee, and the Senate Committees
on the Judiciary, and Government Affairs, and an appearance was made
before the Fouse Judiciary Subcommittee on Civil Liberties last year on the
subject of FBI oversight, I mention these appearances because I think they
provide strong evidence of the ABA's belief in the importance of congressional
action in this field.

In formulating its recommendations, the Special Committee began by rejecting
the notion that problems of improper influence and corruption are solely attribu-
table to a few bad individuals and that the prevention, therefore, is to ensure that
only the good occupy positions of power. Such a “bad apple” theory does not
bear up well when viewed in the historieal context of the last several decades.

Our report documents a long and unfortunate history of the progressive
politicization of the Department of Justice and the growing misuse of the
FBI and the Internal Revenue Service and subsequent abuses of power by these
organizations, Beginning in 1936, the FBI was asked by President Roosevelt
to look into “subversive activity in the United States” and obtain “a broad pic-
ture of the general movement.” Further memoranda from President Roosevelt
and suceeeding Presidents brought the I'BI into the domestic intelligence func»
tion and ultimately into highly questionable areas involving the civil and
politienl rights of United States citizens. All but three Presidents since Roose-
velt have appointed as Attorney General an individual who played a partisan
role in that President’s election campeign. Further, beginning in 1961, the
Internal Revenue Service, under pressure from the White House and some com-
mileees of Congress, hag engaged from time to time in politically-oriented intel-
ligence activities unrelated to the administration ef the Internal Revenue laws,

The ABA believes that basic institutional ana sauctural reform is essential
to assure the public of the integrity of our federal law enforcement agencles.
The ABA agrees with the statemient made by James Madison in the 51ist
Federalist Paper ;

“If men were angels, no government would be necessary. If angels were to
govern men, neither external nor internal controls on government would be
necessary, In framing a government which is to be administered by men over
men, the great difficulty lies in this: you must first enable the governnient to
control the governed, and in the next place oblige it to control itself, A de-
pendence on the people is, no doubt, the primary control on the government;
but experience hag taught mankind the necessity for auxiliary precautions.”

I mention this consideration beeause we now have a new administration and
an Attorney General held in the highest repute in the legal profession and by
the American Bar Association. Nothing in the ABA recommendations is directed
at a specific Administration or a speecific Attorney General. Neither the current
Attorney General nor top oflicials in the Depavtment of Justice had any connec-
tion, of course, with the event known ns Watergate, More importantly, both
the Presldent and the Attorney General have on previous oceasions expressed
strong suppotrt for legislation approaching problems of structural reform in
the manner contained in this legislation, As the committee knows, the prior
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Administration took major steps forward in promulgating rules relating to the
¥BI, the establishment of a special section in the Criminal Division to investi-
sate government crimes, and the creation of an Office of Professionnl Responsi-
bility to make internal investigation of alleged wrongdoing within the
Department,

The Committee's recommendations will serve to preserve these measures against
change under future administrations, We do not know what the future holds,
but there is ample historical evidence that men are not angels and “auxiliary
precautions” must be taken to prevent future officials from being tempted to
abuse their power, I have spent some time on this point because it iz funda-
mental to any discussion of how to prevent improper influences on our federal
system of justice, The ABA believes the measures recommended in its report
will go o long way towards preventing future abuses and illuminating more
quickly those which may occur despite such reforms.

There are other fundamental concepts underlying the specific recommendations
of the ABA. Perhaps the most important relates to Congress, As the body which
enaets the laws which must be enforced by the Xxecutive Branch, which con-
firms appointments to major executive positions, and which appropriates funds
for the implementation of the laws it hias enacted, Congress has the constitu-
tional obligation to participate with the President in basic policy-making and
the setting of priorities. Seventeen of our twenty recommendations focus on
the role of Congress in legislating, confirming appointments, or appropriating
monies for federal law enforcement agencies. The primary role that Congress
must play in establishing basie policies in this aren cannot be overemphasized.

There are other basic themes which underlie the recommendations, The ABA
believes that responsibility for federal 1aw enforcement: activities must be focused
in the Department of Justice. Our recommendations, if implemented, would re-
quire the Attorney Gencral, subject to legislative guidance by Congress, to
exercise internnl oversight over the law enforcement functions of the Depart-
ment of Justice, promulgnte rules and regulations to guide FBI operations,
supervise a new Government Crimes Division within the Department, adhere
to legislatively-set standards in deciding whether or not to appoint or recom-
mend the appointment of a temporary specianl prosecutor, and set law enforce-
ment resource allocations for presentation to Congress,

The ABA believes the Department of Justice must have the primary role in
prosecuting crimes involving official corruption. But the ABA also belleveg that
in certain very limited cirecumstances additional safeguards are required, We are
speaking here of the investigation and prosecution of crimes in which law cn-
fLorcement officials may find themselves in a conflict of interest, or simply the
appearance of a conflict. Such a situation could prevent individuals of even the
‘highest integrity from performing their duties without compromise and without
wwaising fears in the publiec mind about the integrity of the investigation or prose-
-eution, The Supreme Court has properly noted that “one who holds his office only
during the pleasure of another, cannot, be depended upon to maintain an attitude
of independence against the latter's will"?*

TFormer special prosecutor Archibald Cox, in testimony before a Sennte Ju-
dlelary subcommittee in 1975, emphasized that a servant cannot investignte his
master, and called for legislation providing a mechanism for triggering creation
of a temporary speeial prosecutor's office at an appropriate time. ITe said the
following about the investigation and prosecution of crimes which might involve
the White House:

“The pressure, the divided loyalty, are too much for any man, and as honor-
able and conscientious as any individual might be, the public could never feel
entirely eagy about the vigor and thoroughness with which the investigation was
pursued. Some outside person 13 aboslutely essential. The question iz what, if
Anything, should be done,”

The ABA belleves the answer lies in the creation of a triggering mechaulsm
which would take effeet under certain clvenmstances and in accordance with
carefully preseribed standards, )

Finally, many of the recommendations of the ABA emphasize the concept nf
ccountability, We have attempted to provide in our recommendations specific
measures to assure the accountability of varlous actorg In the criminal justice
system to thelr superiors, to Congress, and to the public. The recoinmendations

t Humphrey’s Beccutor v, United States, 205 U.8, 602 (19306).
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also emphasize, in our view, the accountability of Congress to the American
peaple through its policy-setting and oversight role.

I would now like to discuss certain provisions of HL.R, 2835, the bill your Sub-
committee is considering today, in light of our ABA recommendations. Attach.ed
to my testimony as Wxhibit A are coples of our réecommendations on a special
prosecutor and on the prosecution of government crimes within the Department
of Justice. As you will note, there are great similarities between H.R. 2835 and
the procedures we have recommended, and we support the basie thrust of FLR.
9835, There are, however, areas of d!fference which should be noted.

Proposed section 591 of Title 28 of the United States Code lists specific indi-
viduals whose alleged violation of certain Federal criminal laws would trigggr
the special prosecutor appointment mechanism. We prefer the approach taken in
8. 555, the bill introduced by Senator Ribicoff and others in the Senate. In that
bill the same individuals are specified, but triggering occurs where there are vio-
lations of any federal criminal law. We believe the terms in ELR. 2835, “abuse
of federal office,” election laws, “laws relating to the obstruction of justice or per-
jury,” or laws where the named individuals conspire “to violate any such fed-
eral criminal law or defraud the United States,” are too limiting. The funda-
mental issue is the confllet of interest situation which arises out of the relation-
ship between the various federal officials, not only that created by violations in-
volving the few specifie criminal actions specified in H.R. 2835.

The persons covered under section 591 include individuals serving in posi-
tiong listed in sections 6312 and 5313 of Mitle § of the United States Code. Not
included, therefore, are individuals serving in positions listed in Section 5314,
that is, persons occupying Executlve Schedule level III positions, Included in
this category are numerous Under Secretaries, chairmen of a variety of commis-
siong, the Commissioner of Internal Revenue, the Deputy Director of the C.LA.,
the Administrator of the Law Inforcement Assistance Administration, and many
other administrators and deputy directors of a variety of government agencies.
Your Subcommittee may want to review some of these positions to determine if
they are at a level high enough to warrant inclusion in section 591. We also
note that Congressman Hyde's bill, FL.R. 4835, would limit the number of cov-
ered Bxecutive Schedule personnel even further by not inctuding level II per-
sonnel. We favor the broader coverage of the Mann bill. Finally, we see no rea-
son to extend the coverage to members of Congress, as the Hyde bill would do,
since the conflict-of-interest problems necegsitating the appointment of a special
prosecutor should not arise where the alleged violation is in an entirely separate
branch of government.

Section §92 of ILR. 2835 sets forth the standards and procedures by which a
temporary special prosecutor may be appointed should the Attorney General find,
after an initinl 60-day investigation, that the matter warrants further investi-
gation or prosecution, If the Attorney General so finds, o memorandum from
the Attorney General to a special division of the United States Court of Appeals
for the District of Columbia would then make application for the appointment
of a special prosecutor. The American Bar Association, in adopting the recom-
mendation of the Special Committee to study TFederal Law Enforcement Agen-
cles, has endorsed this approach. The Special Committee was established at a
time when the ability of the Watergate special prosecutor’s office to perform
its functions fully and without political interference wans of great public con-
cern, At the time of the firing of the first special prosecutor, Archibald Cox,
then ABA President Chtesterficld Smith stated:

“It clearly was and is improper for an investigation of the Bxecutive Branch
of the government [to Le conducted] by a prosecutor who is under the control
or direction of either the president himself or some other person who hiinself is
under the direction and control of the President.”

Phis view is based on standards adopted by the American Bar Association in
1971 in its Project on Standards for Criminal Justice. In the Standards Relat-
ing to the Prosecution Function and the Defense Function, the ABA addressed
the problem of confliets of interest in § 1.2 as follows:

"A prosecutor should avold the appearance or reality of a conflict of interest
with respect to his official duties. In some instances, as defined in the Code of
Profesiignnl Responsibility, hig failure to do 50 will constitute unprofessional
conduct.

The Standards emphasize that it is of the utmost importance that a prosecutor
avold participation in a case in circumstances shere any implication of par-
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tinlity may cast a shadow over the integrity of his office. Tinally, Canon 9 of
the American Bar Associntion Code of Professional Responsibility provides that
“a lawyer should avoid even the appearance of professional impropriety.”

The final report of the Senate Select Committee on Presidential Campalgn Ac-
tivities emphasized the preventive role of a permanent office of public attorney,
stating that its existence might have deterred some of the wrongful acts whiel
comprised Watergate, The report concluded that it would be unwise to wait
until another national crisis to reinstitute an office of special prosecutor:

“It is far better to create a permanent institution now than to congider its
wisdom a some future time when emotions may be high and unknown political
factors are at play.”

Although the ABA agrees with the concept underlying the Select Cominittee's
recommendation, it opposes the establishment of a permanent office of specinl
prosecutor, It is striking that the calls for the establishment of a permanent
office of specinl prosecutor, once heard so loudly, have now become almost com-
pletely muted, Few individuals who have examined the problem from a legal
and policy point of view now conclude that such o permanent office is the answer,
The many issues which the establishment of such an office would vaise have
been adequately discussed before many congressional eommittees and arve de-
tailed in onr report, I will not repeit them here,

But the ABA has also rejected the notion that the ad hoc approach taken in
Watergate provides an adequate answer for the future, It is true that under
present law the Attnrney General can appoint a special prosecutor, It is true
that under severe pressure from the public and Congress, siich a special prose-
cutor was appointed for the Watergate investigation, But the appointment was
made only after a erisis of grave constitutional proportions had developed, The
basie thrust of the ABA recommendation ig that procedures shouid be established
now, which would permit the appointment of a speclal prosecutor under such
circumstances and in accordance with such defined standards ag the publie,
through its elected representatives, shall have determined. Thus, the Specinl
Committes spent much of its time searching for a triggering mechanism which
would serve this purpose.

‘We have not been alone in this quest. All the former speclal prosecutors have
indicated their opposition to a permanent office of special prosecutor but have
also indicated that some kiad of triggering mechanism would be desirable,

Thus, the ABA Special Committee senrched for answers to o variety of diffi-
cult questions. What should these objective standards be? Who should appoint a
temporary speecinl prosecutor? And swho should remove? T'o whom would such o
special prosecutor be accountable?

The Speeial Committee concluded that standardg relating to conflicts of in-
terest would provide the best guidelines for the appointment of a temporary
specind prosecutor, In line with the ABA's belief that the Attorney General is
and should remain the responsible officinl, the primary obligation for making ap-
golntmfuts under such a standard was placed in the ofice of the Attorney

eneral,

1t is the position of the American Bar Association that a temporary special
prosecutor mechanlsm should be triggered only in those cages involving high ofi-
clals or where a conflict of interest at the highest level would he involved, Pio-
posed Section 592(e) implements this concept by requiring the Attorney General
to apply to the speclal division of the Clreunit Court for the appointment of a
special prosecntor if, in the course of any federal eriminal investigation, the
Attorney General determines that the investigation or prosecution “may so ai-
rectly and substantially affect the politieal or personal interests of the President
or the Attorney General or the interests of the President’s political party as to
make it inappropriate in the interest of the administration of jusice for the
Department of Justice to conduet such investigation, , . ." This language sig-
nifleantly narrows the traditional conflict of interest standnrd by requiring that
there be a direect and substantinl affect. This narrow standard 1s an assurance
that the invocation of the appointing process for a temporary special prosecutor
would occur only in those extraordinary instances which tenly wareant 1t

The ABA recommendation and H.R. 2835 differ to some extent as to how a
special prosecutor may be appolnted. Under the ABA recommendation, the
Attorney General would have initial responsibility to appoint the special prose-
cutor, The Attorney General would supply the specinl division of the court with
4 memorandum containing a statement of facts, legal conclusions and n decl-
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sion as to whether or not a special prosecutor was required, The Attorney Gen-
ernl could then either appoint the special prosecutor, find that an appointment
wig not goqulrcd, or request the court to make an appointment, Section 592 of
ILR. 2835 would require the Attorney General, after conducting the initial GO-
day Investigation, to apply to the division of the court for the appointment of a
special prosecutor if he finds the matter warrants further investigation or
prosecution,

The ABA view is that, as the chief law enforcement officer in the federal
government, the Attorney General should retain authority for the prosecution
for all crimes and only in the most extraordinary eases should a temporary
speelal prosecutor be appointed, We believe that H, IR, 2835 does not depart ex-
cessively from this basic approach in that the cirgumstances and procedures for
the appointment of special prosecutors are clearly limited and defined, What
should be stressed ig that under both proposals the Attorney General plays the
primary role. ‘'ie Attorney General must review the facts and determine if
further investigation iy warranted as to alleged violations by the specified high
government offielnls, and he must review the facts with respect to the direct and
substantial affect on the political or personal interests of the Attorney General
or thq President In order to determine whether n gpecial prosectitor ig needed in
investigations involving other government, officials,

There arve several provisions of Section 592 which the Special Committee
believes deserve some further comment, The Attorney General is given 60 days
to conduct a preliminary investigation before making a deeclsion as to whether
or not the information is o unsubstantinted as to warrvant no further investiga-
tion or requires further investigation and possible prosecution, thus triggering a
request for the appointment of a temporary special prosecentor, The committee
believes that in some cases the investigation may require complex and lengthy
investigation by the FBI including the examination of voluminous documents,
the ngsessment of innumberable logs, and many interviews. Such a preliminary
investigntion might well take more than 60 days, The special committee there-
fore respectfully suggests that this committee consider extending this perlod to
either 90 or 120 days, In the nlternative, the committee may want to include a
provision which would anthorize the Attorney General to request extension of
the 60-day period for an additional 80 or 60 days upon submission of a memos
randum explaining the need for such an extension. This memorandum would be
part of the notification required under Section 592 to the gpecial division of the
Cireult Court after the Attorncy General has completed his preliminary
investigation,

We are also concerned about the language of paragraph (e) of Section 592,
whereby the Attorney Genernl may determing that a continuntion of an investis
gation by him would so directly and substantially affect the interests of the
Tresident's political party “ns to make 1t appropriate in the intevest of the admin-
istration of justice for the Department of Justice to conduet such investipgn-
tiong, , . .” The Committee believes this language i vague and subject to wide
varlation in interpretation, Language contained in the report of the Specinl
Commlttee, and adopted by the Amerlean Bav Association, might be considered:
“ .. a8 to affect the impartiality and propriety of the Deparfment of Justice
continuing to conduct such tuvestigation. , . . This lnanguage has the advantage
of being founded in provisiony of the ABA Code of Professional Responsibility,
with respeet to which there is a substantial body of interpretive authority.

Paragraph (e) is silent as to whether or not the determination of the Attorney
CGeneral ns to a conflict ig reviewable by the divislon of the court authorized to
appoint a spoelal prosecutor, Qur position is that where confliet exists under the
clreumstances set forth in parageaph (e) self-recusal by the Attorney General
may not be suifliclent, A decision not to recuse, we believe, should be subject
to-review by the division, If there are doubts about the appointment of a special
proseentor in a glven ense, public confidence would be enhanced by such an inde-
pendent review, But we believe that the Initial determination of whether there i3
o confliet situntion substantinl enough to warrant sertous consideratlon should
be made by the Attorney General, Iff any preliminary allegations of couniliet ave
determined to be frivolous, such determination should not be subject to review.
If allegntions appenr serious, the Attorney General could further exnmine the
matter, e counld then apply for appointment of n speciul progecutor or glve
rensons why no such appointment is required, The dlvision could then make an
appolntment i£ its review indicated the need,
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We note that Section 594 of HL.R, 2835 provides full authority for a special
prosecutor to carvy out all functions and powers necessary to investigate and
prosecute cases where appointed. This is completely in accord with the recom-
mendation of the Special Committee that a temporary special prosecutor have
the same powers as the Attorney General or a U.S, Attorney in prosecuting a case,

We note also that the division of the Cireuit Court, in appointing a temporary
special prosecutor, must define the special prosecutor’s jurisdiction, Again we
find this to be in complete accord with the recommendation of the Special
Committee that the appointing authority delineate the jurisdiction.

Section 596 of ELR. 2835 provides thuat the special prosecutor may be remaved
only by the division of the court for extraordinary improprieties, incapacitation,
or other conditions substantially impairing the special prosecutor’s performance.
The ABA Special Committee considered the removal question at great length,
We concluded that removal by the court would require the court to conduct
sonie supervision over the special prosecutor and possibly review prosecutorial
decisions. This kind of supervision, we believe, could approach the situation where
the federal judiciary is supervising the exercise of prosecutorial diseretion, a cir-
cumstance we believe to be violative of the separation of powers prineciple and the
recognized right of a federal prosecutor to make discretionary decisions not sub-
jeet to review by other branches of our federal government, For this reason the
ABA has recommended that the Attorney General be authorized to remove the
special prosecutor for extraordinary improprieties. "o make certain that such
removal is in accordance with this standard, we believe the removal should be
subject to review by the division., In this way the special prosecutor can be held
aceountable to the Attorney General without fear that the essential independence
of the special prosecutor will be breached, We commend to you the procedure
contained in Section 596 of 8, 555.

Section 595 of H.R. 2835 contains provisions relating to the reporting by the
special prosecutor to Congress and to the division of the court, Paragraph (d) of
section 595 also suthorizes an appropriate committee of Congress to have over-
sight jurisdiction with respect to the official conduct of a special prosecutor
appointed under this chapter and reqnires the speecial prosecutor to cooperate
with the exercise of such oversight jurisdiction. We question the feasibility of
this provision. Once this legislation passes, Congress, except in the extra-
ordinary circumstances set forth in parvagraph (e) of Section 595, would have
nothing to do with the appointment of a special prosecutor. In no circumstances
would Congress be involved in the removal of such special prosecutor, the re-
view of such removal, or the termination of this office and duties.

H.R. 2835 contains comprehensive provisions relating to the standards au-
thorizing the appointment of a special prosecutor, spells ont in detail the
triggering mechanisms, and describes in detail the roles to be played by the
Attorney Gnneral, the special division of the Cireuit Court, and a special prose-
cutor once appointed. Once appointed, the specinl prosecutor should have the
necessary independence to conduct a thorough and impartial investigation, Dur-
ing the pendency of such an investigation or prosecution, a special prosecutor,
and indeed any federal prosecuting attorney, should not be required to comnient
on the development of the case, the chances for completing the investigation and
prosecution, or what charging decisions nmight be or might not be involved after
a review of all the available informiition, These are matters which must be
left with the discretion of the prosecutor.

Section 595(d) would appear to authorize Congress to exercise its oversight
during an investigation or prosecution and require the special prosecutor to
answer questions of a potentially sensitive nature which could affect the suc-
cess of the investigation and prosecution and: possibly invade the privacy of
individuals under investigation. It is our understanding that the Department of
Justice has 4 rule prohibiting federal prosecutors from commenting on any case
under investigution, before a grand jury, or in the courts. We believe this ig a
proper rule and that it should apply to the special prosecutor as well,

We distinguish the situation and circumstances which may arise under thig
legislation from the extraordinary circumstances present during the appoint-
ment and firing of Archibald Cox, and the subsequent appointment of Leon
Jaworski s temporary special prosecutor. Unusual arrangements and commit-
ments had been made during the process of confirming Bliott Richardson as At-
torney General. A condition of this confirmation was the appointment of an
independent special prosecutor. A condition of Leon Jaworski's appointment was
that he be given the freedom to pursue whatever actions were deemed necessary
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in the investigntion and prosecution of Watergate-related cases, Provision was
made for Mr. Jaworski to report to the Senate Judiciary Commistee eoncern-
ing problems of cooperation with the Execntive Branch of the government at
that time. This was appropriate under those circumstances. We do not believe
it is appropriate to institutionalize such provisiong in a bill setting forth sith
particularity, and in substantial detail, the nature of the ecircumstances for
appointing a special prosecutor, and specific removal provisions.

The ABA has recommended the establishment of a division of government
crimes in the Department of Justice, a provision not contained in H.R. 2835. In
general such o division would have jurisdiction over government officials not
specifically covered by Sections 591 and 592. We believe its establishment is
consistent with the idea that the Attorney General hag the primary responsibil-
ity for law enforcement and that Congress hag the responsibility to set basic
policies and oversee the Department of Justice. Former special prosecufor Henry
Ruth has stated that such a statutorily-mandated office would at least ensure
an alloeation of resources to the corruption problem. Through its confirmation
and appropriation process, Congress could ensure that the personnel and resounr-
ces devoted to this area would be sufficient in quality and quantity to fulfill the
office’s mandate,

The ABA Dbelieves that such an office is vitally needed. There is a history of
mndequnte monitoring of conflict of interest laws and of not prosecuting elec-
tion law violationg. We lelieve the recent establishment of a Public Integrity
Section in the Criminal Division by the former administration is a progressive
first step towards rectifying a situation which has existed far too long. However,
the ABA also believes that this approach to prosecuting government crimes
should be perpetuated by legisiation. The present administration and Attorney
General may he committed to the impartial prosecntion of such crimes. But what;
asstirance do we have that successors in office will be similary commited? With
such a statute, and with Congress playing its proper confirmation and oversight-
role, there will be much greater certainty that such crimes will be vigorously
prosecuted.

ExnIBiT A

RECOMMENDATIONS ADOPTED BY THE AMERICAN BAR ASSOCIATION HOUSE OF DELEGATES,.
FEBRUARY, 1976
Special Prosecutor

The establishfent of o permanent office of special prosecutor is opposed. Con~
gress should enact legislation authorizing the appointment of a temporary
special prosecutor by the Attorney General or by a special Court of Appointment
under carefully defined circumstances and standards. The special Court should
consist of three retived senior federal circuit court judges appointed by the Chief
Justice for a two year tern.

The temporary special prosecutor would, under such legislation, be appointed
and removed in the following manner:

1. The Attorney General would be required to inform the Court of Appoint-
ment of action taken in any matter where appointment of a temporary special
prosecutor was considered by the Attorney General in accordance with the
standards. A memorandum to the Court would include a stantement of facts,
legal conclusions, and the decision, The Attorney Genéral could either appoint
the special prosecutor, find that an appomtment was not required, or request the
Court to make an appointment. After a review of the memorandum the Court
could take whatever action it deemed necessary, including the appointment of a
different individual as temporary special prosecutor if in the Court's view the
individual appointed by the Attorney General does not meet the standards. In
such instances the special prosecutor appointed by the Court would guperséde
the one appointed by the Attorney General.

2. The Court could act on its own authority when in its judgment the stand-
ards require appointment of a temporary special prosecutor,

3. When the Attorney General appoints a temporary special prosecutor the
memorandum to the Court would delinente the jurisdietion of the special pro-
secutor, This statement of jurisdiction would be reviewed by the Court and modi-
fied where necessary. When the Court makes the appointment it would deline-
ate the jurisdiction.

4, The temporary special prosceutor should be subject to removal by the At-
torney General for enuse, A statutory guideline of “extraordinary improprieties™




40

or a similar standard should be provided for removal decisions. This decision
should be subject to immediate review by the Court.

A temporary special prosecutor appointed by the Attorney General or by the
Court should have the same powers as the Attorney General or a U.S. Attorney

in prosecuting a case,
Circumstances and standards to guide the appointing authority should inciude

the following:
1. Conflicts of interest, implications of partiality, or alleged miscondict as

delineated in the ABA Standards Relating to the Prosecution and Defense

Function;
2, Appearance of professional impropriety as delincated in Canon 9 of the

ABA Code of Professional Responsibility ; and
J. Improper influence or obstruction of justice as defined in 18 U.8.C. 1501~

£). .
Prosecuting goveriment crimes

Congress should enact legislation creating a new Division of Government
Crimes in the Department of Justice, It should be headed by an Assistant At-
torney General nominated by the President and subject to Senate confirmation.
Its jurisdiction should include violation of federal laws by government oflicials,
cases referred by the Federal Election Commission, and violations of federal

campaign laws.

Mr. Maxy. Our final witness today is Mr. Jerry Berman., Mr, Ber-
man is o legislative associate with the Washington office of the Ameri-
can Civil Liberties Union and the director of the Project on Domestic
Surveillance at the Center for National Security Studies. IHe appears
today on behalf of the ACLU.

Welcome to the subcommittee, Mr. Berinan. .

Your prepaved testimony will be made a part of the record, and you
may proceed as you see fit.

TESTIMONY OF JERRY J, BERMAN, LEGISLATIVE ASSOCIATE,
WASHINGTON OFFICE, AMERICAN CIVIL LIBERTIES UNION

My, Frracan. I welcome this opportunity to appear on the special
prosecutor legislation. The American Civil Liberties Union has testi-
fied on this legislation before. Nevertheless, we have a lengthy state-
mer.t today, which I will try to summarize. Because we are asking for
an amendment of a rather substantial nature to this legislation, it will
take me some time to develop our case.

In general, we support the thrust of H.R. 2835 and its Senate
counterpart, S. 555. However, we do not believe that this legislation
gues far enough to provide a special prosecutor mechanism in one
critical area. We believe the legislation should be amended to provide
more fully for a special prosecutor in the event of abuses of power by
U.S. intelligence agencies.

We have particular suggestions to make, but before we do, we think
it is important to set forth why the American Civil Libertics Union
believes that intellizence agency abuse must be subject to investiga-
tion by a speecial prosecutor and, particularly, why we believe TLR.
28375 is inadequate to accomplish this end.

The ACLU has a very limited policy position on the special prose-
cutor., As a matter of fact, in some senses it is both more narrow than
the reach of this bill and in some senses, broader. We have only sup-
ported a temporary special prosecutor in two instances. In terms of
our policy, we did support the creation of a temporary special prose-
cutor to investigate Watergate and related matters. And in 1975, in
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the middle of revelations concerning intelligence agency abuses, the
ACLU endorsed the creation of a special prosecutor office with respect
to the intelligence community. ) )

That office, of course, has not been established, and the ACLU is
again supporting legislation in the House which would create a tem-
porary special prosecutor for intelligence agencies. The legislation 1s
title VII of H.R. 6051, the Intelligence Agency Control Act of 1977,
and we would like to addvess the question of whether H.R. 2835 should
be amended to conform to this concept. )

As the public records demonstrate, YWatergate was only the tip of the
iceberg and a mere extension of a pattern of official lawlessness that
has developed within our intelligence agencies over decades and be-
come a matter of bureaucratic routine. Watergate, as we should re-
call, involved the ITuston plan, the “national security” wiretap pro-
gram, and the IRS “enemies” program, all of which involved activi-
ties of U.S. intelligence agencies. Becanse they were related matters,
they were turned over to the Special Watergate Prosecution Force.

After Watergate came the deluge of revelations implicating U.S.
intelligence agencics in massive illegal activities:

The FBI COINTELPRO operations;

The CIA and FBI mail-opening programs;

Operations Shamvock and Minaret, the NSA’ cable intercept
programs;

The C'TA CHAOS operation;

The FBI’s warrantless wiretapping program against domestic
groups;

The CTA drug-testing program conducted with unwitting subjects;

Thoe IRS Special Services Staff;

Perjury allegations against former CIA Director Richard Helms;

And the FBI “black bag” or burglary program.

These were official illegal acts or conspiracies—at least one could
argue that there was “specific information” of violation of T7.S. laws
(I'have a long statement of three or four pages which I call your atten-
tion to) detailing these illegal activities with a legal analysis, from
a report that I helped to draft with the New York City Bar
Association.

The main point, however, is that, unlike Watergate, none of the
prosecutovial investigations of these activities has been turned over to
a Specinl Prosecutor, All have been investigated by the Jnstice Depart-
ment, And from this myriad of programs involving illegal activity
on the part of numbers of Government officials, only one indictment
has been sought, arising out of a New York FBI agent’s participation
in illegal surveillance in the New York avea in 1972,

Clearly, these programs should not have been investigated by the
Justice Department. This is not meant to impugn the Integrity of
Attorneys General Richardson, Levi, or Bell, or the investigative
staff of lawyers at the Justice Department. Perhaps none of the
officials involved in these many illegal activities should have been
prosecuted, either because of lack of sufficient evidence, statutes of
limitation, good faith defenses, or any number of reasons. The point
here is that none of these investigations should have been conducted
by the Justice Department because conflicts of interest made it im-
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possible for the Department to conduct a full and thorough investiga-
tion without at least the appearance of partiality.

Mr. Harmon was here this morning and talked a lot about the
appearance of impartiality, and I think this really applies to this
situation. There are at least four grounds on which a Special Prosecu-
tor should disqualify him or herself to avoid conflict of interest or
the appearance thereof. A prosecutor should not prosecute or investi-
gate %ﬁs superiors, should not investigate himselt, should not investi-
gate persons with whom he has had a close working relationship, and
should not carry out an investigation which would give the appear-
ance of partiality, conflict, or impropriety.

In its investigation of intelligence agency abuses, the Department
of Justice had to investigate itself, and top officials had to look into
possible illegal activity by persons with whom they had a close personal
and working relationship. o

The records show that in a great many cases, officials inside the
Justice Department either initiated, carried out, participated in or
knew of the possibility of criminal conduct. The Justice Department
was implicated in Cointelpro, mail openings, burglary, illegal wire-
tapping, and the NSA intercept program. The FBI contributed and
received information from the CIA’s Chaos operation and aided the
IRS special services projects. There is evidence that officials high in
the Department chain of command had knowledge of at least some
aspect of Cointelpro, the King wiretap, and other programs.

Even though the Attorney General may have been diligent, the
conflicting loyalties within the Department and betieen the Depart-
ment and the FBI make it difficult to believe that investigations were
thorough or that Justice Department involvement in the activity did
no militate against prosecution.

The Justice Department learned of Cointelpro in 1971 but did not
investigate the program until 1974, Even then, the Department relied
on summaries prepared by the IBI which, as it turned out, did not
disclose the true nature or extent of illegal activities, It was up to the
Senate Inteliigence Committee to reveal those activities.

The Justice Department has been conducting criminal investiga-
tions while it is defending officials in lawsuits arising out of the same
activities. In the Socialist Workers Party lawsuit, the Department for
a long time maintained that the FBI committed no burglaries against
the Party, only to be confronted with evidence that it had.

The Justice Department stated as part of its rationale for not
Erosecuting officials involved in mail-opening that the Department

ad failed to establish adequate guidelines on mail surveillance.

Significantly, the Justice Department also had to investigate itself
when it looked into programs conducted by other agencies. The De-
partment’s Interdivisional Intelligence Unit collected intelligence
from the Army and I'BI's questionable surveillance activities. The
Bureau was the chief beneficiary of the CIA mail-opening program,
and I could go on, including the fact that there was a 21-year agree-
ment between the Justice Department and the CIA in which the De-
partment turned over to the CIA the discretion on whether or not to
prosecute CIA agents who had broken the law.

“The point is that even Attorneys General otherwise beyond reproach
could not avoid the appearance of partiality. Attorney General Levi,
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publicly committed to restoring morale in the Department of Justice,
could not avoid the appearance of partiality on the part of his Depart-
ment.

One clear example of the question of partiality is the investigation
conducted by the Department into whether the FBI had any part in
the King assassination. The Justice Department conducted the investi-
gation. When it concluded the FBI investigation was thorough, Con-
gress appropriated several million dollars to set up an assassination
committee to look into the whole thing all over again.

The conflicting demands on the Attorneys General have already
surfaced in the Carter administration. You just have to read the news-
papers. Grifin Bell has been under obvious pressure not to prosecute
FBI agents in the interest of Department morale. Since his authoriza-
tion of the indictment of an FBI agent for illegal wiretapping and
mail-opening, he has been attacked by the FBI for having allowed the
Bureaw’s morale to be lowered and accused of a vendetta because the
Department did not also indict the CIA officials engaged in the mail-
opening program. e has yet to reach a cecision on the perjury alle-
gations against former CIA Director, Richard Helms, but is under
pressure not to prosecute from officials who argue that the prosecution
will have to disclose national security secrets.

Conflict, potential conflict, and appearance of partiality could have
been avoiced if a special prosecutor had been appointed to investigate
and prosecute violations of law committed by the intelligence com-
munity. But no “triggering” mechanism existed, and the diseretion to
establish a special prosecutor remains with the Attorney General.

The issue is whether Congress will enact legislation that will re-
quire a special prosecutor if intelligence agencies engage in further
illegal activities,

What I want to do now is to argue in terms of trying to fit this
pattern of abuse through FLR. 2835 and see where we would have
come out.

My sense in reading this bill is that it is a Watergate reform bill.
It lays out the jurisdiction of the special prosecutor in terms of top
political officials, including White House officials and Cabinet mem-
bers. It has in mind a repetition of Watergate.

But much has happened since Watergate, and this legislation really
does not speak to it. Even though it includes rhe Attorney General,
the Deputy Attorney General—because of its level IT requirement—
the Director of the I'BI, and the Director of the Central Intelligence
Agency within the select group of top officials whose illegal activities
require the Attorney General to trigger a special prosecutor, this is
ffll)l‘ from responsive to the problems presented by intelligence agency
abuse. ‘

First, the problem of the Attorney General. Under HL.R. 2835, if
the Attorney General initiates an illegal intelligence agency program
or Watergate burglary, for that matter, he may be subject to investi-
gation by a special prosccutor. However, the Attorney (eneral is
allowed to conduct the preliminary investigation to establish whether
specific information of a crime is established. In other words, the
Attorney General investigates himself. If he concludes that the
charoes are unsubstantiated, he reports the results of his investigation
to the three-judge court, but he is permitted to do so in summary form.
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The court must accept the decision of the Attorney General and can-
not appoint a special prosecutor over his objection. All it can do is
release the summary of the investigation to the public. '

If history is any guide, this is wholly inadequate, whether you
support the legislation, or whether you are just saying is this legisla-
tion workable at all. I can try to imagine the summary that Attorney
General Mitchell might have turned over regarding the Liddy plan
or the national security wiretap program. Does the release of a sum-
mary by the special court advance us beyond wherve we are today, or
for that matter, where we were during the Watergate years?

Mr. Maxx~. Mr. Berman, we will have to interrupt and go vote. T
think we will reconvene—what does your schedule permit?

Mr. Bernmax, I’'m late now for some other appointments. When do
you think you could reconvene?

Mr. Man~, Well, thigis a vote on an amendment. It may be followed
by a vote on a bill. We won’t know until we get over there, and we
may be tied up for 30 minutes, whether we want to or not. =~

Suppose we try to come back. I expect we will conclude in 15 or
20 minutes. '

Mr. Beraan. Right. ;

Mr. Manx. So we’ll come back immediately.

[Recess.]

Mr. Max~. The subcommittee will come to order.

Mr. Berman, you may proceed. .

Mr. Beraran. When T left off we were discussing the problem of the
Attorney General when he is investigating himself, in terms of the
summary the court can release. That's where the decision stops, Con-
gress is given a political recourse under section 595(e) of the act. I
won't read the section, but it’s clear to me that this, except for possi-
bly giving more power to a majority of the minority party of the
Congress, leaves the Congress pretty much where it is today under the
subpena power. The Judiciary Committee could call in the Attorney
General under present law. Qur opinion is that where the Attorney
General is concerned, the appointment of a special prosecutor shall be
automatic.

Now, by including the Director of the Central Intelligence Agency
and the Divector of the FBI within the purview of the special prose-
cutor, we don’t think it really reaches the problem of intelligence
ageney abuse. We think the special prosecutor would seldom be trig-
oeved, not because these directors will always be above reproach, but
hecause they have a talent for constructing “plausible denial” for thejr
involvement in dubious activities.

The Justice Department in its investigation of the mail-opening
case states quite categorically, that it was unable to trace the line of
command or orders to the intelligence community.

The Church committee investigation reached the same conclusion—
that only in the rarest of instances could they trace orders to the top
of these agencies.

Now, if the directors of the agencies aren’t implicated, under this
legislation the status quo is almost completely maintained. It is al-
most wholly up to the Attorney General whether the kind of pro-
grammatic abuse committed by investigative agencies are investigated
by special prosecutors,
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Additionally, if the Director of the FBI is involved in the illegal
activity, the Attorney General could but does not have to expand the
prosecutorial jurisdiction of a special prosecutor and vefer related
matters to him under section 592]('1’) and 593(c). Of course, one solu-
tion to this problem is to require the Attorney General to refer related
matters.

Without such a requirement, the only way to mandate a special
prosecutor for the intelligence agencies under this bill is contained
n section 592(2), which is the section which provides that if the At-
torney General finds that an investigation or prosecution “may so
Airectly and substantially affect the political or personal interests of
the President or the Attorney General or the intevests of the Presi-
dent’s political party as to make it inappropriate in the interest of the
administration of justice for the Department of Justice to conduct
such an investigation,” he can appoint a special prosecutor. But there
is under ILR. 2835 no way that this can be enforced, no mechanism
for making the Attorney General go forward; it’s wholly within his
diseretion. And the standard is so strict that it’s almost as if he were
in an impeachment situation already, and Congress has been able to
handle that without & special prosecutor mechanism.

If impeachment is not imminent or if related matters are not re-
ferved, wheve there is no direct evidence of Dirvector involvement, the
Justice Department may vetain jurvisdiction over the investigation
and prosecution of intelligence agency officials below the rank of
Director.

Under HLR. 2835, as drafted, the Justice Department could con-
tinue to investigate itself. It would have prosecutorial jurisdiction over
top Department officials and the top FBI officials who might have
participated in intelligence agency abuses for the Department, o1~
alternatively, who are persons with whom the prosecutors have had a
close working relationship. If ILR. 2835 had been statutory law in
1974, the Justice Department could have investigated COINTELPRO,
the black bag burglary program, and the mail-opening program with-
out appointing a special prosecutor.

We recommend the amendment of section 591 to include within the
category of persons whose criminal activity requires the appointment
of a special prosecutor “any Federal oflicials supervising a clandestine:
intelligence or counterintelligence activity of Government.”

We note that section 593(3) carves out the White House personnel
for particular attention. We believe there is compelling reason to
recognize that the officials of U.S. intelligence agencies also merit
special attention in the interest of restoring and insuring investiga-
tion and prosecution of ofticial misconduct, ' :

I will conclude my statement there and say that we have yet to work
ont the appropriate amendment, Every standard requires some kind
of arbitrary cutoff. And so, rather than drafting specific language—
we have tried to malke it clear who we are talking about rather than
saying level TV or level TIT. That doesn’t help us.

For instance, level III officials aren’t included under the bill. We
don’t want everyone in level III included, because our interest
doesn’t reach that far. But level IIT of the executive level is where
the Deputy Director of the CIA, is—that’s the person who is in line

R LR [ —
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control of the CIA. He would not be subject to special prosecutor
investigation under the arbitrary steps that you have set up. Leve]l TV
ig where your assistant Attorneys General are, and they are involved
in many programs in the security branch of the Justice Department,
They would not be picked up under the jurisdiction of the special
prosecutor. I’'m also not sure if any FBI official below the Divector of
the FBI is covered. Thus we have tried to define it in terms of super-
visory officials over intelligence activities, rather than try to work with
an arbitrary cutoff.

Mr, Maxw. Thank you. As you indicated earlier, you have made a
complicated suggestion, trying to cover both grade levels and job de-
scriptions, I realize that the intelligence community has several sen-
sitive problems but would you try to identify that as a subject arca?
My imagination doesn’t come to me at the moment. Are there other
subject areas that would be considered of a political nature?

Can you suggest any Federal officials supervising the clandestine
intelligence on counterintelligence activity of the Government? You
would intend for that to apply to all levels, I gather?

Mr, BeramaN. Anyone in a supervisory position within an intelli-
gence agency. And in answer to your other question, I suppose we could
sit and think up other examples that are not covered by this legisla-
tion. But it seems to me that the legislation should be responsive to
clear historical instances, We are not trying to treat a hypothetical
case here. Watergate was not o hypothetical case. This bill was drafted
for circumstances where it might not occur again,

My, Maxnw, T agree with that.

Mr. Beraran. Intelligence agencies have been in this business for a
long time; T think that in some respects President Nixon’s administra-
tion was caught up in 30 years of illegal activity and he got stuck in
the glue.

We're talking about agencies who, by law and authority, now and
until Congress does something about it, operate in secret beyond ac-
countability. They are an intelligence community, and as a Senate
committee has pointed out, they have a different kind of cult, of sense
of mission, which has often taken them to the point where they dis-
regard the orders and explicit laws of this country, to the violation
of civil rights and liberties of citizens.

And it seems to me that one of the operating suppositions within
those agencies has been, and continues to be, that problems will be
taken care of within the agencies; that no one need worry about the
consequences of his or her acts, because they are outside the legal
structure of this country.

And one way to address that problem is to insure investigation and
Prosecution from outside. Unless the agencies have a sense that some-
one outside their community is going to look at their activities from
a prosecutorial and investigative standpoint, I don’t think therc’s
much of a deterrent in any lnw that this Congress passes.

I think history makes it clear that when you leave the Justice De-
partment in control of prosecution, you are talking about a Depart-
ment which is a part and parcel of that intelligence community. And
a good part of its law enforcement activities are directed toward in-
tellizence activities. And that’s just not the F.B.L, but it’s also offi-
cialsinside the Department of Justice itself,
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The Justice Department will continue to be an intelligence agency,
respecinlly during times of social turmoil in this country. That is, 1
think, the problem presented. It’s on the record, and that it ought to
be covered under this legisiation if we really want to talk about official
public integrity. The intelligence agencies far outdid the Nixon ad-
ministration in breaking the law. _

Mr. ManN. We made a small step this morning when the President
entertained the Judiciary Committee of the House in the Rose Garden
to announce agreement and apparent consensus with the leadership of
the House and the administration on a bill to provide for a court order
gituation for foreign security intelligence surveillance, In the con-
text of what you are saying, that will be another hearing to be set up
for possible abuse.

Mz, Brraran. The noncompliance would be by the agents in the field,
if they went oft on their own and the Attorney General doesn’t follow
the certification procedures outlined in that bill. The American Civil
TLiberties Union has its problems with that legislation, because we find
some vague drafting of a foreign intelligence target under that bill.
But I don’t want to get to that. We'll leave that for another day.

Mr. Maxx. You have not addressed—at least not orally—the ques-
‘tion of the possibility of judicial review of the Attorney General’s
decision not to agk for a special prosecutor. I realize what your main
thrust of the statement is, but what is your reaction to that discretion.
-af the Attorney General?

Mr. Beraran. Well, we have spoken to it in one point—where the
Attorney General is involved, possibly with illegal conduct. We don’t
think he should conduct an investigation of himself. That ought to be
an automatic appointment and to remain secret; the special prosecutor
daesn’t have to announce to the public that be has the Attorney Gen-
-eral under investigation,

I know there’s a problem of frivolous complaints that are directed
to the Attorney General and you don’t want to burden the court with
that matter, But this bill is only a 5-year experiment. It has a sunset
law attached to it. We can see what the burdens are, but we ought to
take the Attorney General out of that line of conflict,

The second suggestion that we have made is that if the court, with-
out saying that the court can review and reverse the Attorney General
on a cecision not to prosecute, the court should have the confidence of
the Congress and the Attorney General to be able to look at an investi-
gation and seo whether it was thorough or not. The court should be
allowed to release the summary; I suppose one of the reasons why the
court would do that is to show that there might be something wrong
with the summary or to agree with it. Such a provision could, without
impugning on the discretion of the Attorney General, at least have the
court be abla to satisfy itself that the investigation was thorough, or
that somcone else would be looking at how that investigation was
condueted. ’

And T think if the Attorney General turned over the full investi-
gative file to the conrt and said it was frivolous, and the court released
the investigative file which showed that it was not frivolous, the issue
would spenk for itself. The only danger is that the cowrt would re-

‘Tease irvelevant material to the public which would be embarrassing
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or damaging. But we trust the judiciary not to do that, And I think:
their record has been pretty good on that.

My, Maxy. Well, thank you so much, Mr, Berman. You have made
a contribution to the work of the subcommittee, and we appreciate it
very much, Thank you, sir.

Mr. Berataw, Thank you.

[The prepared testimony of Jerry J. Berman follows:]

STATEMENT OF JERRY J, BERMAN* AMERICAN CI1viL Linerties UNION

The American Civil Liberties Union welcomes this opportunity to testify on-
ILR, 2835, the “Special Prosecutor Act of 1077." Legislation along the lines of’
LR, 2883 is long overdue. Clearly, we have learned in recent years that investi-
gatlon and prosecution of officials independent of the Justice Department is
essential to insure justice in certain cirecumstances, ILR, 2835 recognizes this and
establishes a “trigger” for a temporary special prosecutor when the cireum-
stances warrant, We therefore endorge the thrust of the legislation,

However, we do not believe that H.R, 2835 goes far enough to provide a special’
prosecutor mechanism in one critical avea. Any legislation designed to insure:
that high government oflicinls who disobey the law are investigated and pro-
secuted in a falr and impartinl manner must encompass o number of intelligence:
agency oflicials not now covered under ILR, 2835's special prosecutor jurisdiction
and must impoge more strict limits on the diseretion of the Attorney General to
confrol the circumstances under which a specinl prosecutor is triggered, We
believed the legislation should be amended to provide more fully for a special
prosecutor in the event of abuse of power by U.S, intelligence agencies,

We have particular amendments to offer, but before we do, we think it is
important to set-forth why the American Civil Liberties Union believes that
intelligence agency abuses must be subject to investigation by a speeial prosecu-
tor and the particular reasons why we belleve H.R, 2835 is inadequate to necom-
plish this end.

The position of the American Civil Tiberties Union has been to support a
tempnrary special prosecutor in limited cases where it is abundantly clear that
the Department of Justice and the Attorney General can not conduet a prosecu-
torial Investigation in an impartial manner or without giving the appearance
of partinlity, In recent years, the American Civil Liberties Union hag identified
two such areas and called for special prosecutors, In 1973 the ACLU endorsed
the creation of a Temporary Special Prosecutor Fovee to investignte and pros-
ecute high government officials implicated in “Watergate” and related matters,
In 1975 in the midst of the “revelutions” concerning abuses by intelligence
agency officials, the ACLU endorsed initiatives to “create ... a Specinl Proseeu-
tor's Office with respect to the intelligence community."” Because such an office
has unfortunately not yet been established, the ACLU vigorously supports con-
gressional enactment of LR, 6051 recently introduced by Representative Horman
Badillo of New York and others. itle VII of this Bill, the “Intelligence Agency
Control Act of 1977,” crentes n S-year temporary special prosecutor nppointed to
investigate and prosecute violations of federal law by U.S. intelligence agencles,
‘We believe our reasons for taking this position are compelling and underscore
the need for amending FLR. 2835.

As the public record demonstrates, Watergate was only the “tip of the ice-
berg” and a mere extension of a pattern of officinl Inwlessness that has developed
within our intelligence agencies over decades until it hag become a matter of
bureaueratic routine, Watergate, ag we should recall, involved the TTouston
Plan, the “National Security” wiretap program. and the IRS “enemies” pro-
gram, all of which involved activities of U,S, intelligence agencies. Because they
were “related matterg”, they were turned over to the Special Watergate DProse-
ciition Torcet

*Jerry J. Berman s n leclslntive asmoclate nt the Amerlean Civil Tiberties Urnton
Washington Oftice and also Director of the Project on Domestie Surveillanee at the Conter
for Nationnl Secnrity Studles, My, Bermun {8 co-nuthor of “Phe Lawlesg State” (Tenguin
10703 pnd.-Has written an the lssae of Speeinl Prosecutor, His remarks today are an
behalf of the American Clvil Libarties Unlon,

1 Watergate Special Proseeution Foree, Report (Octaber 1075).
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After Watergate, came the deluge of revelations implicating U.8. intelligence
ragencies in massive illegal activity: the FBI COINTELPRO operations; CIA
and FBI mail opening programs, Operation Shamrock and Minaret, the NSA's
-cable intercept programs; the OIA OHAOS operation; the FBI's warrantless
wiretapping program against domegtic groups; the OIA drug testing program
conducted with unwitting subjects; the IRS Special Services Staff; perjury
-allegations againgt former CIA Director Richard Helms; and the FBI “black-
hag" or burglary program,® These were official conspiracies in violation of United
States laws:®

Section 241 of Title 18 of the Tnited States Code (18 U.S.C, §241) makes o
crime any conspivacy “to injure, oppress, threaten, or intimidate any citizen in
the free exercise or enjoyment of any right or privilege seeured to him by the
Constitution or laws of the United States, or becausge of his having so exercised
the same, , . ." Section 242 of Title 18 of the United States Code (18 U.S,C. § 242)
provides for the punishiaent of anyone who, under color of law, “willfully sub-
Joots any inhabitant of any State, Territory or District to the deprivation of
any rights, privileges, or immunities secured or protected by the Constitution or
laws of the United States ...

From 1956 to 1971, the I'BI conducted at least five covert action programs
(COINTELPROs) against a vaviety of domestic organizations, some of which
were involved only in peaceful protest., Among these latter organizations were
the Southern Christian Leadership Conference, many black student groups, and
various anti-war groups, The Senate Select Committee on Intelligence Activities
found that the actions taken by the I*BI in connection with such programs “in-
terfered with the First Amendment vights of eitizens, They were explicitly in-
tended to deter citizens from Jjoining groups, ‘meutralize' those who were already
members, and prevent or Inhibit the expression of ideas,” Actions taken by the
FBI included tactics designed to break up marriages, terminate funding or
employment, encourage gang warfare among violent rival groups, disrupt politi-
eal eampnigng, and deter the expression of ideas which the IPBI considered dan-
‘gerous, More than 2,000 proposals for action were approved and carried out.

From 10063 until his death in 1968, the Inte Dr, Martin Luther King, Jr.,, was
the target of an I'BI operation designed to neutralize him as an effective Negro
lender, ITis phones were tapped and hig hotel rooms and offices were bugged, Ie
wag also placed under physieal and photographic surveillance. Efforts were made
‘by the FBI to diseredit him with Executive Branch officials, leaders of Con-
gress, religious lenders; universities and the press, Shortly before he was to
receive the Nobel Peace Prize, the FBT anonymously mailed to him a tape and
an unsigned lefter which nssocintes of King said he interpreted as an effort
to induce him to commit suiclide. )

In 1969, the Internal Tlevenue Service established a Special Services Staff
to tarvget groups and individuals for tax examinations hecause of their political
and ideologienl heliefs and nctivities, IRS requested the PRI to provide informa-
tion of organizations of “predominantly dissident or extremist nature” and
people identified with them, and the FBI did so, The 8taff maintnined intelli-
genee files on more than 11,000 individuals and groups until it was abolished in
1973 by the neiv IRS Commissioner when he discovered its functions were not
tax related,

In violation of its charter prohibiting it from exercising internal security
funetiong, the CIA developed a program—Operation CHAOS—to oxplove the
oxtent of foreign influence on domoestic dissidents, CIA agents, while in the United
States, provided substantial information about lawful domestic activities of
dissidont Amoeriean groups, The CLA in connection with this program accumulnted
more than 13,000 flles, incelnding 7,200 on Ameriean citizons and an index of
more than 300,000 numes, Ostensihly to protect CTA personnel and installations,
the CIA also infiltrated Washington based peace groups and Rlack activist groups
and collected general information about radleal groups across the country, In

8 Sea Raport to the President by the Commisston on OTA Activities Within the United
States (June 1075) 3 Final Report of the Select Contmittce to Stndy Governmental Opera-
Hlonivmwnh Raspeot to Intolligence Activities, United Staca Senate, 04th Cong.,, 2d sess.

[ .
3Much of this legnl analysls 18 excorpted from n renort by the Committee on Civil
Rights of the Assoclation of the Bar of the City of New York, Intellipence Ageney Abusess
The Need for a Temporary Spectal Proseetfor (1976), (The Ananlysls was drafted in sub-
stontlal part by Jervy J, Berman at the Center for Natlonal Security Studies and Ray
'_(;nlrtlimnro, now Deputy Asststant Attorney General for Leglslation fu-the Department of

Afustico.
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1966, the CIA and FBI entered into an informal agreement regarding CIA'sS
clandestine activity in the United States.

The Army. carrled on a nationwide intelligence surveillance program, creating
files on some 100,000 Americans and a large number of domestic organizations,.
encompassing virtually every group seeking peaceful change in the United States,.
including the Urban League, the National Organization of Women, the NAACD,.
and the Anti-Defamation League of B'uai Brith. Although Army collection plans,
which were circulated to the Justice Department, did not mention techniques nf
collection, the information deseribed could have been collected only by covert
surveillance, The Justice Department never objected.

Section 1702 of Title 18 of Code (18 U,S8.(, §1702) prohibits the taking of
mail with “design to obstruct the correspondence, ov to pry into the business or
secrets of another , . .” Both the OIA and the FBI conducted mail opening
programs over periods of many years which were directed at mail sent or re-
ceived by U.S. eitizens on watech lists designed to nionitor international mail.
The Rockefeller Commission concluded that the CIA mail opening programs
were “unlawful.” The I'BI terminated its program in 1966 but continued its use-
of the CIA program and submitted the names of domestic dissidents to the CTA
for its watch list. More than 820,000 first class letters were opened, including
the mail of the Tederation of American Seientists, John Steinbeeck, Senators:
Kennedy and Church and numerouns awmeriean peace groups such as the Ameri-
can Friends Service Committee and Women Strike for Peace.

State and loeal laws prohibit burglary and Section 2236 of Title 18 (18 U.S.C,
§ 2236) prohibits searchies without judicinl warrant except in certain very
limited cases, Over a period of years, the BRI and CIA conducted hundreds of
brenk-ing or “black-bag jobs,” without judicinl warraut, many of which were
against American citizens. In some cases break-iny were to install microphones,.
in other cases to steal such items as membership lists,

Section 2511 of Title 18 (UL8.C, §2511) prohibits, generally, electronic sur-
velllance without judicial warrant, Over many yrars, the National Security
Agency intercepted millions of private messages trpasmitted by eleetronic means:
to or from the United Stntes, Tnder one program, NSA ohtained ossentinlly all
cnbles to ar from this country, From the early 1900's to 1973, NSA compiled a
list of individuals and c¢rganizations, including 1200 American citizens and
domestic groups, whose communications were intercepted, transeribed and fre-
quently disseminated to other agencies for “intelligence purposes.” “The Ameri-
cans on this list, many of whom were active in the anti-war and civil rights
movements, were placed there by the FRI, CIA, Seeret Serviee, Defense Depart-
ment and NSA itself without prior judicial warrant, . . ,” The FBI carvied out
in this country over a period of many years warrantless elestronic surveillance
of numerous individunls and domestic groups,

‘Section 1905 of Title 18 (18 T1.8.C, § 1905) makes it a crime for o government
offieinl to permit any income tax return to be seen by any person except as pro-
vided by law. Until 1068 the FBI obtained tax returns from the IRS surrvepti-
tiously without filing applieations with the ITRS Disclosure Branch as vequired
by regulations. After 1968, apparently, the T'BI followed the required applien-
tion procedures but the CIA continued to receive tax return information without
filing requests. Bven after formal requests were required, the IRS, which is
required to release tax information only when necessnry. accepted thie Tustice
Department’s undocumented assertions that the requested tax information was
“necessary.”

MOST FBI REQUESTS FOR TAX INFORMATION YWERE FOR TARGETS OF VARIOUS COINTELPRO:
OPERATIONS

This ts not meant to constitute an exhaustive list of the possible violations
of criminal law by federal intelligence agenies, Varions CIA officials may have-
violated provisions of the federal criminal code in view of the findings of the
Church Committee that United States officials instigated, alded. abetted ov
acquiosced in plots to assnssinnte at least five forelgn leaders. 'The CTA and
its offieinls may also have violated statntes prohibiting the destruetion of public
records (18 U.S.C.§2071) when they destroyed fileg on drug testing progranis,
and Richard Helms, the former Direitor of the CTA, may have committed per-
Jury before Congressoinnl committecs (18 U.8.0. §:1001) in testifying about the-
CIA role in Chile and Watergate.
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Uulike Watergate, however, none of the prosecutorial investigations of these
activitles has.been turned over to a special prosecutor, All have been investi-
gated by the Justice Departmment, And from this myriad of programs involving
illegal activity on the part of numbers of government officials, only one indiet-
ment has been sought, arising out of a New York F'BI agent’s participation in
illegal surveillance in the New York aren in 1972.¢

Clearly these prograing should not have been investigated by the Justice De-
partment. This is not meant to impune the integrity of Attorneys' General Rich-
ardson, Levl, or Bell, or the investigative staff of lawyers at the Justice Depart-
ment, Perhaps none of the oflicials {nvolved in these many illegal activities should
have been prosecuted, either becnuse of lack of .uaflicient evidence, statutes of
limitation, good faith defenseés, or any number of reasons, The point here is
that none of these investizations should have been conducted by the Justice
Department because of conflicts of intevest that made it impossible for the
Department to conduet o full and thovough investigation without the appearance
of partiality,

There are at least four grounds on which a prosecutor should disqualify him
or her self to avold conflict of interest or the appearance of bias. Three were
manifest when the Justice Departmment undertook to investignte intelligence
ngency abuses: (1) no prosecutor should investigate his superiors; (2) no prose-
cutor should investigate if e may in any way be implieated in the crimes under
jnvestigation; (8) no prosecutor should investigate persony with swhom he has
had a close personal or working relntionship; and (4) no prosecutor should
carry out an investigation which conld give the appearance of partiality, con-
fliet or impropriety. As required by the American Bar Assoclation's Standards
Relating to the Prosceution Funetion and Defense Function, a prosecutor should
“avold the appearaiice or veality of a conflict with respect to his offieial dutles,”

In its investigation of intelligence agency abuses, the Department of Justice
Iind to investigate itself and top officials had to look into possible illegal activity
by persons with whom they had a close personal and working relationship, For
example, the record shows that in a great many cases, officials inside the
Justice Department either initinted. cnrried out, ov participated in possible
criminal conduct. The IFBI was impliented in COINTELPRO, mail openings,
burglary, illegal wiretapping, and the NSA intercept program. The FBI con-
tributed and received information from the CIA’s CHAOS operation and aided
the IRS Special Services project, There is evidence that offieials high in the
Department’s chain of command had knowledge of at least some aspects of
COINTBLPRO, the King wiretap, and other programs. Fven thiough the At-
torney General may have been diligent, the conflicting loyalties within the
Department and between the Department and the FRI made it difficult to he-
leve that investigations were thorough or that Justice Department involvement
in the activties did not militate acatnst prosccution, The Justice Departmont
lenrned of COINTELPRO in 1971 but did not investigate the program until
1074, Bven then the Department rvelied on “summaries” prepared by the FBI
which, a8 it turned out, did not disclose the true nature or extent of illegal
activtles, Defending the BI in the Socinlist Workers Party lawsult, the De-
partment for @ long time maintained that the FRT committed no burglaries
agalngt the party, only to be confronted with evidence that it had, The Justice
Department stated as pnart of its ratlonale for not proscouting officials in-
volved ‘in mail-opening the faet that the Department had failed to establish
adequate gnidelines on mail siirveillance.®

Signifieantly, the Jugtice Department had to investigate itself when it looked
intp mrograms condneted by other ageneies, The Depavtment’s Interdivisional
Intelligence Unit (IDIV) collected intelligence from the Army and IFBI's ques-
tionable surveillanee activties. The Burean was the chief benefielary of the:
CTA matl-onening program and had knowledge of its operation, The FBI sup-
pHed *wyateh ligts” to the NSA for the eable-intercept program of that agency,
The TRS collected much of itg information on dissidents from the BT and the
BRI nsed information developed by the IRS for its intellizence and counter-
intellteence operations. The Justice Department and the CIA also had a 21

¢ Titstiée Dopartment Press Release, Apr, 7, 1977,

8 Now York ity Tiar Revorts, op. eft. m, 2

S Report of the Departnient of Justlce Concerning Tts I'mvesiigation and Prosccutorinl®
Deelstonn With Respeet 1o Qentral hitclligence Ageiey Mall Opening Acttvitles in the
Unlled States Tan, 14, 1077),
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;year Agreement under which the Department delegated to the CIA its statutory
duty to investignie and determine whether or not to prosecute c1_'imes on bphalf
-of the United States when CIA personnel were implicated in illegal actxvi.ty.

The Justice Department gave an appearance of partiality by defending in-
telligence agency officials in a number of civil suits arising out of the mail-
-opening, wiretapping, cable-intercept, and COINTEL programs. In one exmpple
the Department was defending the CIA agents involved in the 11.11111-01?@;1111;;5
program in civil litigntion before it had completed its eriminal investigation
of these same agents. The Department concluded that because of a ‘“good
faith’? defense convictions were unlikely and decided against prosecution.’

Iven Attorneys General otherwise above reproach could not avoid the appear-
ance of partiality., Attorney General Lewi, publicly committed to restoring
morale in the Department of Justice, gave the appearance of partiality every
time the Department decided not to prosecute. The conflicting demands on the
Attorney General have also surfaced in the new Administration, Griftin Bell hasg
been under ohvious pressure not to prosecute PBI agents in the interests of De-
partment morale, Since his authorization of the indictment of an FBI super-
visor for illegal wiretapping and mail-opening, he has been attacked by the FBI
for having allowed the Bureau’'s morale to be lowered and aceused of “n ven-
detta™ because the Department did not also indict the CIA officlals who engaged
in mail-opening.® He has yet to reach a decision on the perjury charges agaiust
former CIA Director Richard Helms but is under pressure not to prosecute from
oﬂicialsﬂ who argtie that the prosecution will have to disclose “national security”
:Secrets.

Conflict, potential conflict, and appearance of partiality could have been
avpided if a special prosecutor had been appointed to investigate and prosecute
violations of law committed by the intelligence community. But no “triggering”
meckanism existed and the discretion to establish a special proseeutor office re-
mained with the Attorney General. The issue is whether Congress will enact
legislation that will require a special prosecutor if intelligence agencies engage
in further illegal activities.

ANALYSIS OF H.R. 2835

TL.R. 2835 attempts to insure the establishment of a special prosecutor in the
event of another “Watergate.” It recognizes that the office of Attorney General
is a “political” entity—and not independent of the President, and takes steps
to insure that a prosecutor does not stand in the position of prosecuting his su-
periors. Anticipating another Watergate type situation, Section 591 requires the
Atftorney General to request a 8-Judge Special Court to appoint a special prose-
cutor when he or she has substantinted “specific information” that the Presi-
dent, Vice-President, members of the Cnbinet, officials just below Cabinet rank,
top. White ouse employees, or the President’s campaign manager are involved in
violations of federal law. It is a Watergate T form Bill,

However, H.R. 2835 does not adequately provide a mechanism to triggor a
special prosecutor to investigate intelligence agency abuses. While it recognizes
that a prosecutor should not prosecute his superiors, it does not address the con-
flict inherent in the intelligence agency situation of allowing the Department of
Justice the discretion to prosecute itself, close working assoclates, or persons
u_nder circumstances that give the appearance of partinlity. Under this legisin-
tion, ‘tl_le Department of Justice would retain the diseretion to prosecute any
repetition of most of the illegal programs conducted by the intelligence agencies.
From our point of view, this begs the question and should be rectified,

Limitations on Special Prosecutor eppointment under H.R. 2835

As an intelligence abuse reform mensure, section 591 includes only the At-
torney G_renernl, the Director of the I'BI, and the Dire*or of Central Intelli-
gence within the select group of tep officinls whose illegal activities require
the Attorney General to “trigger” a special prosecutor, This is far from re-
sponsive to the problems presented by illegal intelligence activity.

Firgt, the problem of the .ittorney General, Under ILR. 2835, if the Attorney
‘General initiates an illegal intelligence agency program (or a Watergate-type

7Ihid.
% Goshko, Tohn M,, High TBI Official Claims “Vendetta” on Burgl

Apr, 18, 1077 (A8} g 8 ¢ on Burglarles, Washington Post,
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burglary for that matter), he may be subject to special prosecutor investigation.
However, the Attorney General is allowed to conduct the preliminary injuiry

to establish whether “specific information” of crime is substantiated. In other

words, the Attorney General investigates himself. If he concludes that the
charges are unsubstantiated, he reports the results of his investigation to a 3-
Judge Court, but is permltled to do so in “summary” form. The Court must
accept the decision of the Attorney Gemeral and cannot nppomt a special prose-
cutor over the Attorney General’s objection., All it can do is release the “sum-
mary” to the public.

If history is any guide this is wholly inadequate. Imagine the “summary”
that Attorney General Mitchell would have turned over regarding the “Liddy
Plan” or the “national security” wiretap program, Does the release of a summary

by the 3-Judge Court advance us beyond where we are today or for that matter

where we were during the Watergate years? Attorney General Mitchell and
then Deputy Attorney General Richard Kleindienst offered such “summaries”
to the Congress. Eventually Congress had to investigate the charges on its own
and foree the appointment of a special prosecutor.

Under Section 595 (e) of this Act, the Congress is allowed a political recourse:

“A majority of majority party members or a majority of all non-majority mems-
bers of a judiciary committee of either House of the Congress may request in
writing that the Attorney General apply for the appointment of a special prosecu-
tor under this chapter.”

If the Attorney General does not nct, he has to explain why in writing and
the Congress can release his explanation. We understand the purpose of this
provision, but how does it differ from what the Congress did during Watergate
or can do today? In fact the Congress may be able to obtain more information
under its present subpoena power. I¢ this legislation is going to work at all,
the Attorney General should not be allowed to investigate himself or control
the appointment of a special prosecutor when he is implicated in illegal ac-
tivity. Where the Attorney General is concerned, the appointment of a special
prosecutor should be “auntomatic.”

Second, 1he problem of the Director of the FBI and the Dircctor of Central
Intelligence—By adding these oflicials to the list of persons requiring the At-
torney General to “trigger” a special prosecutor, the legislation acknowledges
but does not solve the problem of intelligence agency abuse. A special prosecutor
will seldom be triggered, not because these directors will always be above re-

proach, but because they have a talent for constructing “plausable denial” for-

their involvement in dubious activities. In only rare instances has any investiga-
tion conducted into the activities of the intelligence agencies nailed down
precisely whether or not “orders” were given at the top. Most intelligence agency
investigations have to proceed from the bottom-up to uncover possible Director
involvement, AS a consequence this legisiation would leave most intelligence
agency investigations right where thcy are today, in the Justice Department,
which as we have shown, often investigates itself in these matters.

Third, the problem of intelligence agency officials below the rank of Direc-
tor—Under this legislation, the status quo is maintained. It is almost wholly
up to the Attorney General whether the kinds of “programmatic”’ abuses com-
mitted by agency officials are investigated by a special prosecutor. For example,
if the Director of the FMI is involved, the Attorney General could but does not

have to “expand the prosecutorial jurisdiction of a special prosecutor” and refer:

“related matters” to him under section §592(f) and 593 (c). Of course, the solu-
tion is to require the Attorney General to refer related matters.

Without sueh a requirement, the only way to mandate a special prosecutor
for the intelligence agencies under this Bill is contained in section 592(2). The
Attorney General is required in any eriminal investigation to request the ap-
pointment of a special prosecutor if the investigation or prosecution

“May so directly and substantinlly affect the political or personal interests of

the President or the Attorney General or the interests of the President's political
party as to make it inappropriate in the interest of the ndministration of justice
for thie Department of Justice to conduct such investigation,”

Although the seetion attempts to restrict the discretion of the Attorney General,
and might apply to mtellmence agency abuses nlthough intended to cover a

Wnterfxnte affair, it is so striet a standard as to be almost meaningless. The-

standard suggests that “inmpeachment” is imminent. Moreover, we can find no
mechanism for enforcing the obligation in these circumstances.
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If impeachment is not imminent or if related matters are not referred or there
ds no direct evidence of Director involvement, the Justice Department may retain
Jurisdiction over the irvestigation and prosecution of intelligence agency officials
below the rank of Director, Under H.R. 2885 as drafted, the Justice Department
could continue to investigate itself, It would have prosecutorial jurisdiction
.over top Department officials and top FBI officials who might have participated
in intelligence agency abuses for the Department, or alternately, who are per-
sons with whom the prosecutors have had a close working relationship, If H.R.
2835 was statutory law in 1974, the Department could have investigated
‘COINTELPRO, the “black-bag” burglary program, and the mail-opening program
without appointing a special prosecutor.

e do not believe section 528 provides an answer to this problem. Under it,
‘the Congress defers to the Attorney General to promulgate rules respecting
prosecutorial disqualification for the Department. While the Department should
do so, the Congress should establish statutory guidelines in clear-cut cases, We
believe the Congress has the information and the capacity to resolve the intel-
ligence agency problem now, and should not defer to the Department on a matter
which it has to date been unable to resolve voluntarily to anyone’s satisfaction.

To rectify the situation, we recommend the amendment of section 591 to in-
«clude within the cntegmy of persons whose criminal actlvxty requires the ap-
pointment of a special prosecutor “any federal official supervising a clandestine
intelligence or counterintelligence activity of government.” Section 593 (3) carves
-out the White House personnel for particular attention. We belicve there is
-compelling reason to recognize that the-officials of U.8. intelligence agencies also
merit special attention in the interest of restoring and insuring investigation
and prosecution of official misconduet.

Prodlems with the Attorney General “trigger”

The power of the Attorney General to invoke the special prosecutor mech-
anism is almost total, If he recommends against the appointment after con-
ducting a preliminary investigation to substantiate that a violation of law may
have occurred, his or her decision iz final. The court must accept his “sum-
mary” conclusions and the Congress can only ask him to show cause why a pros-
ecutor should not be appointed., We think that without impairing his discre-
tion, certain changes shonld be made to insure that the Attorney General's in-
vestigations are conducted in a responsible manner.

First, we have already mentioned our concern that the Attorney General has
final say over an investigation where he may be implicated in illegal conduct, We
recommend “automatic” appointment of a special prosecutor to investigate the
-allegations. If the special prosecutor finds the charges without merit after con-
ducting a “preliminary investigation” for sixty days, he should, at the request
of the Attorney General, make the findings public,

Second, we do not believe the Attomey General should be able to “‘sum-
marize” any investigation to a Special Court. The Special Court should have
access to the total investiga'tive file. This insures a clieck on the Department of
Justice. If the Court disagrees with the Attorney General's decision not to pros-
ecute, it may at least release more than a suinmary to the public. Of course, this
presumes a responsible Court, and we recognize the problem, We see no other
way, however, to have meaningful oversight over the Attorney General in mat-
ters where conflict may be involved. It is important that an investigation by the
Attorney General is “thorough.”

Other Problems

We have o few other questions about the Bill as drafted. For example, at
what point does a special prosecutor announce publically his “jurisdiction”?
Thig is not specified in section §593. We think it should be at the point the
prosecutor decides to seek an indictment. Secrecy is essential to protect the in-
‘nocent person during an investigation. But the jurisdiction must be announced
a1t some point to avoid a star chamber proceeding.

Under section 593 (b), it states that the Court shall “defing . . . (the) snecial
prosecutor’s prosecutorial jurisdiction.” Can the Court define it beyond the
-allegations of illegal conduct presented to it by the Attorney General?

Then, under section 594 (d), it is not clear from the drafting that the De-

partment of Justice must supply the kinds of information listed that the special
T)rosecutor may request. Of course, the Department should,
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SUMMARY AND RECOMMENDATIONS

We applaud the offorts of the Congress to translate the lessons of Watergate
“into law. We are hopeful that the Congress will share our perception that intelli-
gence agency abuses were an extension of Watergate and far more dangerous,
"because conducted in secret and beyond accountability of any kind. A special
prosecutor mechanism for the intelligence agencies is necessary, both to insure
that justice is done in the future, and to act as a deterrent to illegal intelligence
agency activity, We can pass laws to control the agencies but unless agency offi-
-cials understand that next time they will be prosecuted for violating the laws,
those laws will be worthless and our democracy imperiled, A special prosecutor
is such a message, and H,R. 2835 should be amended as follows :

(1) Section §91 should be amended to include “any federal official supervising
.o clandestine intelligence or counterintelligence activity of government”;

(2) Section 592 should be amended to provide that if “specific information”
involves possible violation of law involving “abuse” of the office of Attorney
‘Gteneral, a special prosecutor should be appointed tou conduect the preliminary
investigetion and make the determination if further investigation or prosecution
is warranted;

(3) Section 592(b) (2) should be amended to provide that notification shall
Agpntaiu the information received and the results of any preliminary investiga-

ion;
(4) Section 592(f) should be amended to state that “The Attorney General
shall ask a special prosecutor to accept referral of a matter that relates to a
matter within that special prosecutor's prosecutorial jurisdiction.”

Mr. Mawn. This concludes the hearing. No additional hearing is
-contemplated on this legislation, but our record will be kept open
until at least Friday, June 10, for the receipt of statements from inter-
-ested parties,

This hearing is adjourned.

[ Whereupon, at 1:40 p.m., the hearing was adjourned.]




APPENDIXES
ArpENDIX 1
Statements submitted for the Record :

STATEMENT BY HoN, JOHN I, BRECKINRIDGE, A REPRESENTATIVE IN CONGRESS I'ROM
THE STATE OF KENTUCKY

Mr, Chairman, I am pleased to appear today before the Criminal Justice Sub-
committee to speak in favor of IL.R. 4292, a bill which would amend title 28 of the
United States Code to provide for the appointment of a special prosecutor in
appropriate cases and the promulgation of conflict of interest regulations for De-
partment of Justice officials by the Attorney General. As a former Attorney Gen-
eral of Kentucky during 1960-1964 and 1968-1972, respectively, I am keenly in-
terested in the passage of this legislation. Briefly, the bill provides for the ap-
pointment. by a special panel of the United States Court of Appeals for the Dis-
triet of Columbia of a temporary speeial prosecutor if the Attorney General
receives information warranting investigation and prosecution regarding the
participation in federal offenses of certain specified and former executive branch
officers, including the President and Vice President. The Attorney General is re-
quired to apply to the judicial panel for the appointment of a special prosecutor
if he finds the information he has received warrants further investigation or
prosecution: or, if such a determination is not made by him after sixty days; or,
if, in the course of a criminal investigation, he determines that continuation may
directly affect the political interests of the President or the Attorney General,
making it inappropriate for the Department of Justice to proceed. The Judiciary
Committees of either ITouse of Congress may also request the Attorney General
to apply for the appointment of a special prosecutor and seek a court order com-
manding the Attorney General to comply with provisions of tha bill.

A temporary special prosecutor appointed under this bill may only be removed,
otlter than by impeachment, by the Court panel for extraordinary improprieties
or ineapacitation. He is to make veports to the Congress and the Court panel
on his activities and is to inform the appropriate congressional committee of
information relevant to impeachment, The special Court panel, which is em-
powered to appoint special prosecutors; is to be chosen by the Chief Judge of the
United States Court of Appeals for the District of Columbia from among other
judges, or retired judges for two-year terms. While serving on the panel, judges
may not participate in matters involving the special prosecutor. Finally, the bill
requires the Attorney Geuneral to promulgate rules and regulations requiring the
disqualifieation of Department of Justice officers and employees in conflict of in-
terest situations,

Watergate, ordinary common sense and sound practice teaches that it is ask-
ing too much to expect thorough and disinterested criminal investigation and
prosecution when the one conducting the prosecution is also, in effect, its target.
It is incongruous to have an investigation of the executive branch by a prosecutor
who is under the control or direction of the President or someone under hisg
control,

In addition, this matter merits consideration by the Congress due to the dif-
ferences in selection methods for Attorney General's between the State and Fed-
eral Governments, Attormey Generals arve popularly elected in 42 States, ap-
pointed by the Governer in 6 States and 3 Territories; in Maine is selected by
.the legislature and in Tennessée by the Supreme Court.
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A variety of reform proposals have been forthcoming in the wake of Wate:gate,.
Permanent special prosecutor officc»; were proposed by the Senate Wutergate
Committee and the Ford Administration, A temporary office, with appx:opmate
triggering mechanisms, has been favored by the Ameyican Bar Association angl
former Watergate Special Prosecutors. Various appointing and remioval provi-
sions have been endorsed,

While the current lack of scandal and controversy, and the incumbent Admin-
istration’s efforts to depoliticize the Department of Justice may appear to
diminish the urgency of enacting special prosecutor legislation, it is in just suelL
a period that dispassionate examination of this issue is possible. Furthermore, as
most who have studied the question have concluded, some basic institutional
veform is necessary rather than reliance on ad hoc, often belated measures, when
egregious cases arise. The problem comes in balancing constitutional and ad-
ministrative concerns and instituting reforms not disruptive or subversive of the
basic scheme of our government and separation of powers, while insuring the
impartial administration of justice—an equally central value in a democratic
society.

Court appointment of temporary special prosecutors under specifically defined
circumstances strikes the power balance. The prosecutors appointed under
H.R. 4292 would be both special and temporary, thus properly leaving to the-
Department of Justice the primaiy responsibility for enforcement of the laws.
Appointment by a special panel of judges, and removal only under certain condi-
tions, insures the necessary independence of investigations and prosecutors in-
volving executive branch officials. Special prosecutors appointed under the bill’
are to have all the investigative and prosecutorial functions and powers of the-
Department of Justice and the Attorney General, thus making clear the limited
role of the court with respect to these officers, and recognizing the salutary prin-
ciple of prosecutorial discretion.

A central issue in the debate over special prosecutor legislation has been the
question of who appoints and removes. Appointment by the executive branch,
even with strict limitations on removal, did not save one special prosecutor-—a
strong argument for Court appointment and removal, IHowever, the judiciary
must not be placed in the position of overseeing a eriminal prosecution, ILR. 4202
provides only that the Court appoint a temporary special prosecutor, initially
define hig jurisdiction, and remove him only under specifically defined circur-
stances. It hag no discretion whether to appoint a special prosecutor, once it
receives an application from the Attorney General. The Court panel does not
supervise or participate in the criminal investigation or prosecution. The judges
on the panel may also not participate in matters involving the special prosecutor,
thus alleviating some objections which have been voiced to court appointment of
prosecutors.

Congress also has an interest in the impartial administration of justice, and
H.R. 4292 provides that the temporary special prosecutor is to report on his
progress to committees of Congress, The judiciary committees may also request
the special prosecutor to apply for court appoeintment of a special prosecutor and
may seek court ordered compliance by the Attorney General of provisions of the
bill. Information developed by the special prosecutor relevant to impeachment
must also be given to the appropriate House committee. Thus, informed con-
gressional oversight is achieved while prosecutorial independence is maintained.

The reforms embodied in ILR. 4292 are experimental and touch upon sensi-
tive constitutional and policy matters. The bill, therefore, contains a sunset
provision whereby it expires after five years. H.IR. 4292 constitutes a measuied
response to a problem which potentially always exists—the politicization of the
administration of justice. As such, it deserves support.

Washingt CoyaroN CAUSE,
ashington, D.C., May 25, 1977.
Hon, James R, MANT, groth  HOU 25 '
Chetdrman, Judiciery Subcommiitice on Criminel Justice, House of Representa--
tives, 2137 Rayburn Ofice Building, Washington, D.C,

Dear Mr. CHAn;MAN: Iinclosed is Common Cause’s statement for the record
on ILR. 2835, which would establish a mechanism for the appointment of a.
svecial prosecutor.
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Common Cause strongly endorses this bill, and we appreciate this opportunity
to express our views on it.
Sincerely,
FRrRED WERTHEIMER,
TVice President for Operations.
Enclosure.

STATEMENT OF IFrRED WERTHEIMER OoN BEIALF OF CoMiMoN CAUSE

Common Cause commends the Criminal Justice Subcommittee, under the lead-
ership of Chairman Mann, for beginning work early in this session on legistation
to establish a mechanism for the appointment of a special prosecutor. H.R, 2835
addresses the very real need to strengthen the procedures for investigation and
prosecution of official corruption.

A poll by Louis Harris last November indicated that 88% of the American
people felt that the highest priovity for this Congress was to “clean up corrup-
tion in government.” Abuse of power obviously remains a top concern in citizens,

One of the most serious problems in the past concerning integrity in the federal
government hag been the absence of institutions and proeesses which can be
depended upon to move vigorously and without bias against high level official cor-
ruption and abuse of power. While there are a number of lawg and regulations
aimed at curbing oflicial corruption and abuse of powey, enforcement, unfil re-
cently, has been virtually non-existent. Fovmer President Ford and Attoruey
General Levl deserve muel credit for establishing a new Publie Integrity Section
in the Justice Department. last year which has since been active in this area.

Ggually important, the potential Lfor political abuse of what enforcement mech.
anisms there are has been clearly demonstrated by the Watergate affair. Firm
steps must be taken to promote elfective enforcement of anti-corruption measures
and to depoliticize the administration of justice.

Common Cause strongly endorses IILR. 2835, which is aimed at nieeting those
abjectives. It would establish a mechanism for the appointment :+." a temporary
special prosecutor to investigate and prosecute criminal violatior < ' : high execu-
tive branch officials.

The difliculty faced by an Attorney General when presented with violations of
Iaw at the highest levels of governnment ig clear. Iven if the Attorney General
dnes conscentiously and thoroughly investigate, and determines for good reasong
that the Department should not prosecute, the appearance of bias and partiality
ig created, The mechanism for triggering appointment of a speeial prosecitor
takes the Attorney General out of that untenahle position. As former Watergate
speeial prosecutor Archibald Cox said, individuals appointed hy the Iresident
and answerable to him should not investigate and prosecute crimes involving the
White House:

“The pressures, the divided loyalty are too much for any man, and as honor-
able and conscientious as an individual might be, the public eould never feel
entirely easy about the vigor and thoroughness with which the investigation was
pursued. Some outside person is absolutely essential”,

The special prosecutor mechanism recognizes that the Attorney General is not
only the highest law enforcement officer in the government, but ig also a political
appointee answerable to the President,

The extraordinary series of events that led to the appointment and dismissal
of Archibald Cox demonstrated emphatically the need to establish a more reli-
able mechanism, outside the sole initiative and diseretion of the executive, for
the creation of a specinl prosecutor in cases where aggressive and independent
investigation of high-ranking officials is necessarv.

A similar, but related, and more recent experience demonstrates that the same
need also exists when the Justice Department is called upon to investigate per-
sons within its own Depariment, or when special relationships exist between the
Department and other agencies, such as the CTA.

Attorney General Bell hag been under increasiug pressure from FBI Director
Kelly and other FBI employees as a resnlt of Justice's prosecution of FBI ngents
for burglaries and other illegal surveillance nctivities. For example, Assistant
FBI Dirvector Andrew J. Decker asserted in a recent: speech:

4Tt is quite difMieult Tfor us to understand the necessity for this prolonged in-
vestigntion [of T'BI employees’ illegal activities] unless we reach the ineseap-
able coticlusion that a small segment of Justice Department employees is en~
gnging in o vendetta spaivned by smoldering hostility for the FRI.”
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While the Attorney General is proceeding with the prosecution, despite in-
tense internal pressures to drop it, we cannot assume that every Attorney Gen-
eral would confinue or even initinte such action in the face of such widespread
employee opposition,

As the New York City Bar Association has pointed out in the past wilh respect
to the special prosecutor issue:

“No administrator can function effectively and be insensitive to such serious
division within his own command. As much as one may agree with the Attorney
General . . ., clearly they have generated mounting pressure against his con-
tinuing to act in a way which seems to divide his subordinates and erode morale.
The Attorney General, any Attorney General, must be sensitive to such ‘in-
side’ politienl pressures.” (The Committee on Civil Rights, Association of the
Bar of the City of New York, “Intelligence Agency Abuses” The Need for a
Special Prosecutor,” May 20, 1976, pp. 10-11).

The same kinds of problems arose during discussions of whether the Justice
Depirtment would investigate abuses by the other intelligence agencies, Al-
though ultimately sthe decision was made not to bring charges against CIA
employees, the longstanding agreement bLetween Justice and the CIA, whereby
Justice delegated to the CIA its duty to investigate possible criminal action in
certain cases, made it doubtful that Justice could have investigated any crim-
inal acts by CIA employees with the appearance of impartiality.

Recently, the Attorney General reported that in 1976, Justice's Office of
Professional Responsibility condueted 152 investigntions of misconduct by its
own employees, Conceding that some of the charges were serious, he said that
nevertheless the investigations indicated that the conduct “fell short of erim-
inal offense.” While we commend the Department for its activity in this area,
we believe that “self-investigation’ of this nature creates the appearance of
bias.

Common Cause strongly believes that a special prosecutor mechanism is
needed. ILR. 2885 calls for a special prosecutor to be appointed by the U.8, Court
of Appeals for the District of Columbia, unless the investigation by the Af-
torney General of allegntions of specifie criminal conduet by very high-ranking
officinls indicates that the charge is “so unsubstantiated that no further investi-
gation or prosecution ig swarranted.” Officials whose conduct is at issue are Cab-
inet level appointees, White House officials, Txecutive Level IV appointees, and
the Prosident, Vice President, and IBI Director,

Activity which could trigger the appnintment process is fthe criminal viola-
tion of law related to abuse of office, elections and campaigns, obstruetion of
justice and perjury, and defrauding the United States, We recommend that the
violation of any criminal lnw replace these specific categories of criminal stat-
utes. The same difficulties faced by the Attorney General would apply even if
the allegations concerned criminal violations of Inw other than those specified by
sertion 591(a).

We also agree with the New York City Bar Assnciation that “internal” pres-
sures on the Justice Department and assnciated appearance prohlems must he
recognized, Tor that reason, we urge that allegations coucerning more than
isolated and purely individual instances of criminal conduet by Justice De-
partment employees be mnde another trigger for the appointment of a special
prosecutor,

Finally, we recommend that a third trigger for a special prosecutor he crimi-
nal wrongdoing by a supervisory employee in the carrying out of an intelligence
or counter-intelligence mission. We believe such o provision would appropriately
recognize the inter-relationship between the Justice Department and the CTA,
and that the Justice Department may have a conflict when asked to investignte
or prosecute criminal wrongdoing in other intelligence agencies.

The Senate counterpavt to FLR. 2835, 8, 550, proposes the establishment of
an Office of Government Crimes in the Justice Department, which would have
jurisdiction over criminnl violations of Federal couflict of interest statutes,
election, lobhying and campaign laws; and prosecutions and investigations of
criminal violations of Federal law by state or loeal government officials,
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We strongly support this proposal, and urge the Subcommittee to include a
similar provision in H.R. 2835, We believe that the functions which this office
would earry out are extremely important, and would insure that Federal anti-
corruption efforts are highly visible, concentrated and institutionalized within
the Justice Department, At the same time, we believe that the legislation
should take care not to cut back on any of the existing jurisdiction presently
held by the Public Integrity Section of the Department,

Mr, Chairman, the time has clearly come for the establishment of enforce-
ment mechanisms to deal with corruption and abuse of power. We appreciate
this opportunity to present our support for H.R. 2835 and stand ready to work
with this Subecommittee on behalf of its adoption.

044672 O =10 « B




ArpEnpIx 2

Statements submitted at the request of the Subcommittee on Crimi-
nal Justice on the special prosecutor bills (together with correspond-

ence) :
ConerESS oF THE UNITED STATES,
COMMITTEE ON THE JUDICIARY,

HousE OF REPRESENTATIVES,

Washington, D.C., May 25, 1977,
Prof. GEORGE DD, HATMBAUGH,
University of South Cfarolina School of Law,
Columbia, 8.C.

DeAsrR PRrRoFEssor HAImsavex: I am informed by Subcommittee Counsel that
you have agreed to examine some of the constitutional questions raised by H.R.
9835 and H.R. 2711, special prosecutor legislation, I am sure your analysis of
the standing, case or controversy and separation of powers issues presented in
these measures will be very beneficial to the Subcommittee as we continue our
work on this legislation, Your efforts on behalf of the Subcommittee are greatly
appreciated, and we will include your comments in our final hearing record.

I am advised that Ashley Thrift, Counsel to the Subcommittee, has spoken
with you about this project and has sent you the materials necessary to direct
your research efforts. If you need any additional materials or assistance please
contact Mr, Thrift at (202) 225-0406,

Kind regards,

Sincerely,
James R. MANN,
Chairmaen, Subcommittce on Criminal Justice.

UNIVERSITY oF Souri CAHOLINA,
Columdia, 8.C., July 11, 1977,
Idon. JAMES R. MANN,

Chairman, Subcommitice on Criminal Justice, House of Representatives, Wash-
ington, D.C.

DeAr CoNGRESSMAN MANN: I write in tesponse to the request that I give con-
sideration to the constitutionality of the provision in 8, 555 (page 52, line 14-24,
p. 53, lines 1~-2) which requires the specified division of the [federal] court to
review a record of any determination of the Attorney General that a special
prosecutor is not required undey the standards set forth in § 592(b) (1) of the
bill; and to a further request that considerntion be given to the constitutionality
of the provision in H.R. 2711 at page 6, lineg 21-25 which permits the United
States District Court for the Distriet of Columbia to order the Attorney General
to comply with certain provisions of the bill,

The constitutional issue in 8, 555 would seemt to be whether the mandatory
review provision exceeds the Article ITI, Seetlon 2 “Cases” and “Controversies”
limitation on the extent of federal judicinl power ag viewed against the broader
background of a strong but not absolute doctrine of the separation of powers,
The strongest constitutional doubts are based upon the standing aspect of the
Constitution's cage or controversy requirement, The nature of thig barrier to
Judielal review ig suggested by the following excerpts from two United States
Supreme Court opiniong delivered forty-five years apart:

. First, a due process attact on the Maternity Act of 1921 was rejected in Froths
tngham v. Mellon, 262 U.S, 447, 488-0 (1923), for the lack of “some direct injury
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suffered or threatened, presenting a justiciable issue” The Supreme Court's
opinion concluded that to have granted standing to Mrs, Frothingham would
have required them “not to decide a judicial controversy, but to assume a posi-
tion of authority over the governmentnl acts of another and co-equal depart-
ment, an authority which plainly we do not possess.”

Second, by distinguishing between general grants of and specific limitations
on Congressional power, Chief Justice Warren and the Court majority found
standing for one who brought an Bstablishment Clause challenge to the Iile-
mentary and Sccondary Iducation Act of 1965 in Flast v, Colien, 392 U.S, 83,
101 (1908). Even there the Chief Justice's formulation of the test for standing
contained the same essentinl elements found in Frothingham; “[T]he emphasis
in standing problems is on whether the party invoking federal court jurisdiction
has a personal stake in the outcome of the controversy . .." *[X]n terms of Arti-
cle III limitations on federnl court jurlsdiction, the question of standing is
related to whether the dispute sought to be adjudiceated will be presented in an
adversary context and in g forin historieally viewed nsg capable of judicial
resolution.”

What is meant by forms ‘“historically viewed as capable of judicial resolu-
tion,” has been answered differently by such legal scholars as Coke,* Frankfurter
and Landis? Jaffe,” Bickel,' Berger® and Wechsler® The question that rung
through their protracted and continuing debate is whether or not a stranger who
lacks personal interest may challenge governmental action ag a matter of right
or only at the discretion of the Court and/or through Congressionally created
standing.” But the scholars have paid little heed to the different question pre-
sented by 8, 5560—i.e,, whether or not the court may review an executive branch
decision in a proceeding that does not provide for the appearance bhefore it of
either a plaintiff or a defendant, The limited role guaranteed for the Attorney
General whose determination is at stake in such a proceeding is far more cir-
cumscribed than that enjoyed by n party defendant,

Desplte some lowering, from time to time, of the standing barriers to adjudl-
cation, the following recent United States Supreme Court opinions reveal that
all members of the Court today hold, albeit in varying degrees, to a constitu-
tionnl Case or Controversy standard which they interpret as requiring moving
parties who can prove injury or interest whether their claims be based upon di-
rect or relational injury or interest or upon statutory status:

QIIIET JUSTICE BURGER

“[0]1ne generalization is, however, necessary and that is that the question
of standing in the federal courts is to be considered in the framework of
Article IIT which restricty judiclal power to ‘cases’ and ‘controversies,!"—
United 8t ‘=g v, Richardson, 418 U.8, 166, 171 (1974),

The acceptance of new categories of judiclnlly cognizable injury has not
eliminated the basle prineiple that to invoke judicial power the claimant
must have a “personal stake in the outcome" [Baker v. Carr, 369 U.S, 186,
204 (1962)1, or a “particular, concrete injury” [Sicrra Clud v. Morton, 405
U.8. 727, 740-741 (1972)1], or “a direct injury” [Be parte Levitd, 802 U.S.
033, 634 (1937)1, in short something more than “genernlized grievances”
%‘éast v. Cohen, 892 U.8. 88, 106 (1068) 1.—United States v. Richardson, at

1 T, ‘Coke, Ingtitutes of the Laws of Bngland (1797).

1TFrankfurter & Londis, “Power of Congress Over Procedure In Criminal Contempts in
‘Tnferlor' Feéderal Courtg—~A Study in Separation of Powers,” 37 Harv, L. Rev, 1010
f(llt)tﬁé).c.f?g:t .itnt)i-lv’axofst Refugee Qomm, v, McQrath, 341 U.S, 128, 150-159 (1051, Frank.

i oneurring).

8 Jaffe, “Standing to Secure Judielal Review : Publie Actions,” 74 Hary, L. Rev, 1205
3’:201{ (t}lt\ﬂ “Standing to Seaure Judlelal Review: Irivate. Actlons,” 76 Harv. L, Rev.
a .

2 *umlc(l):egi[')"ﬁo)rmvard ¢t The Passlvo Virtues, The Supreme Court, 1060 Term," 76 Harv. L,
vet, 4 ¥

SR, Berger, ''Standing to Sue in Public Actlong: Is It a Constitutional Requirement 2"
78 Yale L. J, 816 (19069), .

]‘1 W(;chslor. Toward Neutral Prineiples of Constitutional Law,” 73 Iary, L. Rev, 1

1 ¥
TI'or example, the competitor standing created by the ‘Congress in 402(b} of the Federal
Commuunientions Act of 1084 and aceented by the Supremie Court in FOC v, Sanders
Irathers Radio Statlon, 309 U8, 470, 470-477 (1940), and FOO v, NB(¢ SKO.\)o 319 U.S,
280, 246 (1043), See, IIaimbpugl, “I'ic TVA COases! 4 Quarter Contwry Later, 41
Indiana LJ, 197, 201-204 (1960).
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JUSTICES BRENNAN, WHITE, MARSHALL, POWELL & STEVENS WITH BLACKMUN
CONGURRING IN QUOTED YORTIONS

[W]e conclude that appellant Whitener has established independently her
claim to assert jus tertit standing, The operation of §§241 and 245 plainly
have inflicted “injury in fact” upon appellant sufficiently to guarantee her
“concrete adverseness,” Baker v. Carr, 869 U8, 186, 204 , . , (1962), and
to satisfy the constitutionally based standing requirements imposed by
Article IIL—Craig v, Boren, 50 L. Bd. 2d 397, 405 (1976).

MR, JUSTIOE STEWART

“COongress may not confer jurisdiction on Article III federal courts to
render advisory opinions [or] to entertain ‘friendly’ suits [or] to resolve
‘political questions’ [because] sults of this character are inconsistent with
the judieial function under Article IXI.—Sierre Olub v. Morton, 405 U.8.
727 (1972),

“Standing is not to be denied simply because many people suffer the same
injury.”—U.S. v. Richardson, 418 U.S. 166, (1974) (dissenting opinion).

JUBTICE WHITE, CHIEF JUSTIOE BURGER AND JUSTICE RHEN QUIST

The allegation here do not satisfy the threshold requirement of injury in
fact or constituting a justiciable case or controversy . .. The alleged in-
juries are so remote, speculative, and insubstantial in fact that they fail
to confer standing,"—United States v. 8.0.R.A.P., 412 U.8, 669, 722-3 (1973),
dissenting in part).

The procedure outlined in 8. 555 also might te attacked on grounds of collusive-
ness as in Muskrat v, United States, 219 U,S, 346, 840 (1911) since the proceedings
as in that ease would be paid for out of “funds in the Treasury.”

The strongest argument in favor of the constitutiunality of the review re-
quired by §. 655 is that the Court would be performing not an Article III judi-
cial funection but an Article II, Section 2, clause 2 appointive function.®

The greatest weakness of the 8., 555 provedure would be that it requires a
judicial determination without parties necesary to furnish the reuisite
adverseness,

Similar but less serious doubts may be maised by a somewhat comparable pro-
vision in H,R, 2711

“§ 591(k) Upon application of a majority of majority party members or a
majority of all nonmajority party members of a judiciary comittee of either
House of the Congress, the United States Distriet Court for the Distriet of
Columbia may issue any appropriate order (including an order in the nature of
a writ of mandamus) commanding the Attorney General to comply with any
provision of this chapter.”

Unlike 8, 565, the court here would be allowed diseretion concerning whether
to issue an order, Althugh there i8 a prescribed class of plaintiffs” they may
run into Coleman v. Miller® problems, An issue in that case was the stand-
ing of a majority of the I{ansay Senate (plus three House members) to
bring an action to compel that State's Secretary of State to erase an endorsement
of the “Child Labor Amendment.” Concurring Justices Frankfurter, Blaek,
Roberts and Douglas believed that the legislators had no standing beecause
they had no interest in the matter “apar from the interests that belong to the
entire commonality of Kansas.” But these legislators did not have the Con-
gressional eachet which would be accorded by F.R. 2711, Which brings us back
to the question of the extent to which Congress may or may not create standing
for those who would not otherwise have it, or, in other words, create “private
attorneys general” even—as here—of publie officials.

8¢, ., bhut the Congress may by law vest tlie appointment of such Inferior officers, as
they think proper, in the Presldent alone, in the Courts of Law, or in the Heads of
Departments.!” Due to the citation of Katzenbaclh v. Morgan and Oregon v. Mitehell In
Traficante v, Metropolitan Life Ins, Co,, 400 U.S, 205 (1072), some see White's coricnrrence
in that ense as resting not only on what Douglas ealled the broadest definition of standing
posgsible under Artlele IIT, but alse on §§ of the XIVith Amendment Gunther, Constitu-
tionnl Law 0th Id. 1672 (1976). Some rellance might algo be placed in a brond analogy
to the lIangunge in Qrowell v. Benson, 2856 U.S. 22, H0-b1 (1032).

o For a somewhnt analogoits provision in the French Constitutien for a similar class of
possible plaintifs, see Halmbaugi, “Was it France's Merbury v. Madison?” 86 Ohio State
L. . 910, 91721 (1974),

10307 U.S. 433, 454-450 (10110),
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The strongest support for the constitutionality of 591(k) may be found in
the case of Neder v, Bork™ in which standing toschalleng(e t)he re};nogal cl>f gpe-
cial Prosecutor Archibald Cox was granted to three members of Congress by
Distriet Judge Gesell who stated that “the discharge of Mr, Cox precipitated a
\Yidespread concern, if not lack of confldence, in the administration of justice,
Numerous bills are pending in the Senate and House of Representatives which
attempt to insulate the Watergate inquiries and prosecutiong from Bxecutive in-
terference, and impeachment of the President because of his alleged role in the
Watergate matter—including the firing of Mr, Gox-—is under active considera-
tion, Given these unusual cirenmstances, the standing of the three congressional
plaintiffs to pursue their effort to obtain a judicial determination as to the
legality of the Cox discharge fallg squarely within the recent holding of the
Un}ted States Court of Appeals for the Distriet of Columbia Circuit in Mitehell v,
Laird, No, 71~1510 (D.O, Cir, March 20, 1078) [32 Ad.L.2q 433],"1*

Finally, 1t should be remembered that in Juaging elther bill, it would be pos-
sible for the Court to blink the standing issue as it did, for example, in Adler v,
Roard of Education® The chances for such an outcome might be enhanced in
ti{nes when the significant requisite number of J udiciary Committee members
join to trigger a special prosecutor mechanism.

YVery truly yours,
GEORGE D, HAIMBAUGH,
Professor of Law,

CoNGRESS oF THE UNITED STATES,
COMMITTEE ON THE JUDICIARY,
HousE oF REPRESENTATIVES,

Washington, D,C,; May 25, 1977,
Professor Roaer GIOLDMAN,

St. Louts University School of Law,
3642 Lindell Blvd., St. Louis, Mo, !

DrAR Proressor GorbMaN: I am informed by Subcommittee Counsel that you
have agreed to examine some of the constitutional questions raised by H.R. 2885
and ILR. 2711, speclial prosecutor legislation, I am sure your analysis of the
standing, case or controversy and separntion of powers issues presented in these
mensures will be very benefielal to the Subcommittee as we continue our work
on this legislation. Your efforts on behalf of the subcommittee nre greatly appre-
ciated, and we will include your comments in our final hearing record,

I am advised that Bob Lembo, Counsel to the Subcommittee, has spoken with
you about this project and is sending you the materials necessary to direct your
research efforts. If you need any additionsi materials or assistance please con-
tact Mr, Lembo at (202) 225-0400.

Kind regards,

Sincerely,
JAMES R, MANN,
Chairman, Subcommitiee on Criminal Justice.

SAmxT Louls UNIVERSITY,
Saint Louis, Mo,, August 12, 1977,
Hon, JAMEs R, MANN,
Chairman, Subcommittee on Criminal Justice,
Washington, D.G.

DeAr CoNarESSMAN MANN: I am pleased to give you my views on the special
prosecutor bills, HL.R. 2711 and Title I of §. 555, partienlarly ag to the constl-
tutionnlity of those sections which authorize judicinl review of actions taken
by the Attorney General with respect to his application for the appointment of
the speclal prosecutor

138 Ad, I 2d 929 (D,D.C. 1073).

2 1In that case stnn(ding to cnrﬂ}cnge the congtititionality of the Indo-China War way
pranted to a group of Congréssmen bly tlie United States District Court of Appeals fox;
the District of Columbia which stated that, “If we, for the moment, assume that defendants
actions In continuing ‘the hostilities in Indo-Chinn were or are bheyond the authority
conferred upon them by the Constitution, a declaration to that effect would bear upon
the duties of plaintiffs to consider whether to impeach defendants, and upon plaintifls
quite distinet und different dutles to make appropriations to support the hostilities, such
as Valsing un army or enacting other civil or criminal legislation, In our view, thesg
consideratlony arg sunictent to give plaintifs u standing to make thelr complaint, v

13342 U,8, 485 (1052), See dissenting opinion of Mr. Justice Frankfurter, Jd. ut 504,
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I. COMPARISON OF H.R. 2711 AND 8, 550

Both bills utilize judicial selection of the special prosecutor by a special panel
of judges upon application of the Attorney General. However, the bills differ in
the triggering mechanisms for judicial review of the Attorney General's actions.

Section 591 (k) of the House Bill authorizes the judiciary committees of either
House: upon application of suflicient numbers of committee members, to seek an
order in the United States District Court for the District of Columbia command-
ing the Attorney General to comply with the provisions of the chapter, Most
commonly, the application would be made when the Attorney General found
the matter under investigation to be unsubstauntiated under § 691(a) or that
no conflict of interest existed under § 591(f), l.ess likely, though permissible
under the bill, would be an application to cominand the Attorney General to
refrain from seeking the appointment of n ziiecinl prosecutor because the com-
nittee members felt the matter was unsubstantiated or no conflict existed. Other
examples of grounds for applying to the district court include the Attorney
General refusing to conduct an investigation because information received under
§591(a) was not “specific”; filing an incomplete memorandum with the special
panel that a matter is unsubstantiated (§ 591(¢)) ; refusing to apply for a special
prosecutor when 60 days have elapsed under § 591(e) ; and failing to notify the
judiciary committees in writing that he has not made an application for a special
prosecutor upon their request (§ 591(j)).

The various examples mentioned above obviously differ in terms of the range
of discretion vested by HLR. 2711 in the Attorney General,

Section 592(e) (8) C) of Title I of S, 555, passed by the Senate on June 27, 1977,
authorizes the special panel of the court to review, sua sponte, the decision of
the Attorney General not to seek appointment of a special prosecutor because he
finds no conflict or appearance of a conflict exists under § 592(e) (1). The court
may request all materials necessary to make a decision on whether a conflict
or the appearance of a conflict exists, and can appoint a special prosecutor if the
court finds that it does.

The differences between the approaches of the two Lills are:

H.R, 2711 S, 588
Who initiates the review process.......... Members of Congress_-.. ... - Special panel. .
What is reviewed by the court. (... All duties of the Attorney General The Attorney General's decision that
under the chapter. no conflict exists.
Court relief o ——— Ord?{ to !:dtorney General to comply  Appointment of special prosecutor,
with act.
Reviewing courtu.. . v vocomceuneneees. . Federal district coust, District of Special panel,
Columbia,

II. CONSTITUTIONAL QUESTIONS RAISED ,'Y SECTIONM 519 (k), H.R, 2711

(4) Standing

The majority of the majority party members or the majority of all non-
majority party merabers of either congressional judiciary committee is granted
standing to command the Attorney General to comply with the chapter. As
Professor Archibald Cox put it in recommending this kind of enforcement pro-
vision in the bil], not every citizen ought to be able to bring a criminal investiga-
tion into public view by litigation. Yet even chough Congress has great power to
grant standing, there are still Article III limitations on how far Congress can go.

Most importuntly, persons seeking judicial relief in an Article III court must
hava suffered injury-in-fact, Cases involving standing or legistators have required
an infringement on a member’s voting power (Coleman v, Miller, 307 U,S, 433
(1939) (state legislature) ; Ilennedy v. Sampson, 511 F.2d 480 (D.C, Cir,, 1974) ),
ability to participate in legislative debate (Holtzman v, Schlesinger, 484 F.2d
1307 (24 Cir., 1973) (dictn)), or duties in impeachment procecedings (Alitchell
v, Laird, 488 F.2d 611 (D.C,, 1973).) Some Courts of Appeals have found injury
to more generalized duties of congressmen to be sufficient (Mitehell v, Laird,
supra) while others have required more particularized injury as of uerwise no
limits could be set (Harrington v. Schlesinger, 528 F.2d 455 (4th Cir., 1975) ;
Holtzman v, Schlesinger, supra). Although the above cases, unlike §591(k),
did not involve specific grants of standing by Congress, the trend of the Supreme




67

Court suggests that the more limited view of standing adopted by the Second
and Fourth OCircuits would be followed. See, e.g., Simon v. Eastern Kentucky
Welfare Rights Organization, Ine, 426 U.S. 26 (1976).

The Welfarc Rights case also emphasized an additional Article III standing
requirement that the relief sought from the court must remedy the injury. The
injury must be connected to the challenged actions by more than “speculative
inferences.” Assuming the injury incurred by the Attorney General's failure to
proceed is that a potentially guilty person is not prosecuted and convicted, the
relief granted by the court must remedy that wrong. Since the special prosecutor,
when appointed, might find the matter unsubstantiated or drop the prosecution
at some later stage, the remedy under § 581 (k) of ordering the Attorney General
to proceed may not relieve the injury.

(B) Separation of Powers

The committee has heard much testimony whether judicial appointment of the
special prosecutor violates the doctrine of separation of powers. I will address
the related question, assuming the constitutionality uf judicial appointment, can
a court review executive action preliminarily to the appointment?

The Supreme Court near the end of the last term articulated a test for deter-
mining whether a separation of powers problem existed :

“[Iln determining whether the Act disrupts the proper balance between the
coordinate branches, the proper inquiry focuses on the extent to which it prevents
the Bxecutive Branch from accomplishing its constitutionally assigned func-
tions. . . . Only where the potential for disruption is present must we then
determine whether that impact is justified by an overriding need to promote
objectives within the constitutional authority of Congress.” Nizon v. Adminis-
irator of General Services, 97 8.Ct. 2777, 2790 (1977).

The Court also pointed out that claims of interference with one branch by
another are less viable where one branch has expr:ssed its agreement with the
other: “[Tlhe fact that neither President Ford nor President Carter supports
appellant’s (Nixon’s) claim detracts from the weight of his contention that the
Act impermissibly intrudrs into the executive function and the needs of the
Executive Branch.” Niwon, supre at 2793, Thus, to the extent the executive
branch supports IHL.R. 2711, the less force is the argument that the bill works an
unconstitutional interference with that branch.

The question raised by §591(k) is whether that section involves intrusion
upon prosecutorial discretion, or whether it is concerned solely with ministeriat
functions of the Atborney General. Several witnesses during earlier considera-
tion of the special prosecutor bills pointed out the eoncern of court interference
with that discretion. William B, Spann, Jr., testifying before this committee on
H.R. 14476, noted that, “The court would have no power to review discretionary
prosecutorial decisions as to the merits of a particular case, whether or not it is
frivolous or what tactics should be pursued in an investigation or prosecution.
The courts, of course, cannot interfere with prosecutorial discretion.”

When the Attorney General makes the decision that a given matter is un-
substantiated, he is in effect deciding not to prosecute. Yet under Sec, 591 (k),
the district court may be asked to find that decision incorrect and, in effect,
reverse the Attorney General’s decision not to proceed with the prosecution. If
that reading of § 591 (k) is correct, the court would apparently be able to review
the Attorney General's raw files in order to determine whether he complied with
the chapter. Such review works a serious intrusion into areas traditionally left to
the prosecutor’s discretion., The Senate, perhaps in recognition of this problem,
made the Attorney General's decision not to proceed because of insubstantiality
final, subject only to filing a report of that finding with the court, § 592(b) 1. The
committee might want to consider adop’ins its former position, quite similar to
the current Senate approach, in FLR. 14474, § 5§94 (d) (1).

III CONSTITUTIONAL QUESTIONS RAISED BY § 503(e) (3), 8. 655

The approach of S. 555 to reviewing actions of the Attorney General with
respect to his application for a special prosecutor, like the earlier house version
of HL.IR. 14470, takes the judicial function outside an Article IIT case by relating
the review to the court's Article II appointment power. Separation of powers
problems remain, though to a lesser extent than under ILR. 2711. Review is
litnited to the situation where the Attorney General might not be able to exercise
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independent judgment, that is, where a conflict of interest situation exists. Thus;
even if judicial oversight impinges on executive branch functions, “it is justified
by an overriding need to promote objectives within the constitutional authority
of Congress.” Nizon, supre at 2790. Both Professor Miller, commenting on this
aspect of H.R, 14476, and Professor Miskin, discussing S. 495, the predecessor
to S. 555, found the limited oversight function in the court to be clearly con-
stitutional,
IV CONCQLUSION

Both bills recognize the need for some judicial review of the Attorney Gen-
eral’'s decision whether or not to seek a special prosecutor. Because the house
version raises questions of standing and separation of powers which are largely
avoided by the Senate approach, I would recommend the committee consider
whether § 591 (k) is likely to ensure measurably more vigorous action by the
Attorney General than the constitutionally sounder approach of S. 555 and
H.R. 14476,

Sincerely,
RoGER I.. GOLDMAN,
Professor of Law.
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Text of FLR. 2835, LR, 2711, HL.R. 7284, FLR. 8415, and Titlo T of «
S 555 follows:

Special Prosecutor legislation veferred to the Subcommittee on
Criminal Justice.

951 CONGRESS ¢ . LYo
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IN THE HOUSE OF REPRESENTATIVES

Fresroany 1,1977

Mr. Max~ (for himself, Mr. Drixax, Mr, Mazzott, and Mr, Ilvpr) introduced
the following bill; which was referred to the Committee on the Judiciary

A BILL

To nmend title 28 of the United States Code to provide for the
appointment of a special prosecutor in appropriate cases,
and for other purposes.

Be it enacted by the Senate and House of Representa-

_ tives of the United Slates of America in C’ongreés assembled,

v

SHORT TITLE

B 0 N M

Seorion 1. This Act may be cited as the “Special
Prosecutor Act of 19777,

(911

SPEOIAL PROSEOUTOR
SEo. 2. (a) Title 28 of the United States Code is

amended by inserting immediately after chaptér 37 the fol-

© W -3 O

lowing new chapter:

(69)
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“Chapter 39.—SPECIAL PROSECUTOR

*Sec.

“591, Applicability of provisions of this chapter,

%592, Determination whether to apply for appointment of a special prose-
cutor.

#5983, Duties of the division of the court.

#594, Authority and duties of a special prosecutor,

€595, Reporting and congressional oversight,

#5986, Removal of a special prosecutor; termination of office.

“597. Relationship with Department of Justice,

“598. Termination of effect of chapter.

“8591. Applicability of provisions of this chapter

““(a) The Attorney Gteneral shall conduct an investiga-
tion pursuant to the provisions of this chapter whenever
the Attorney General receives specific information that any
of the persons described in subsection (b) of this section
has—

“(1) violated any Federal criminal law involv-
ing the abuse of Federal office;

“(2) violated any Tederal criminal law regulat-
ing the financing or condvet of clections or election
campaigns; or

“(8) violated any Tederal criminal law relating
to the obstruction of justice or perjury, or conspired
to violate any such Federal criminal law or to defrand
the United States.

“(b) The persons referred to in subsection (a) of this
section are—

“(1) The President or Vice President.
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“(2) Any individual serving in a position listed
in section 5312 or section 5318 of title 5 of the United
States Code. A

“(8) Any individual working in the Executive
Office of the President and compensated at a rate not
less than the rate provided for level IV of the Executive
Schedule under section 5315 of title 5 of the United
States Code.

“(4) The Director of the Tederal Bureau of
Investigation.

“(5) Any individual who held any office or position
described in any of paragraphs (1) through (4) of this
subsection during the incumbency of the President or
during the period the last preceding President held of-
fice, if such preceding President was of the same political
party as the incumbent President.

“(6) A national campaign manager or chairman of
any national campaign committee seeking the election or

reelection of the President.

“8 592. Determination whether to apply for appointment of

a special prosecutor

“(a) The Attorney General, upon receiving specific

information that any of the persons described in section 591
(b) of this title has engaged in conduct described in section

591 (a) of this title, shall conduct, for a period not to exceed
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sixty days, such preliminary investigation of the matter as
the Attorney General deems appropriate.
“(b) (1) If the Attorney General, upon completion of

the preliminary investigation, finds that the matter is so

unsubstantiated that no further investigation or prosecution

is warranted, the Attorney General shall so notify the divi-
sion of the court specified in section 593 (a) of this title,
and the division of the court shall have no power to appoint
a special prosecutor.

“(2) Such notification shall be by memorandum oon-
taining a summary of the information received and a sum-
meury of the results of any preliminary investigation.

“(3) Such memorandum shall not be revealed to any
third party without leave of the division of the court.

“(c) (1) If the Attorney General, upon completion of
the preliminary investigation, finds that the matter warrants
further investigation or prosecutidn, or if sixty days elapse
from the receipt of the information without a determination
Ly the Attorney General that the matter is so unsubstantiated
as not to warrant further investigation or prosecution, then
the Attorney General shall apply to the division of the
court for the appointment of & special prosecutor,

o« (2) The application shall contain sufficient informe-

tion to assist the division of the court to select a special
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prosecutor and to define that special prosecutor’s prosecu-
torial jurisdiction.

“(8) The application shall not be revealed to any
third party without leave of the division of the court.

“(d) (1) Ii—

“(A) after the filing of & memorandum under sub-
section (b) of ‘this section, the Attorney General
receives additional specific information about the mat-
ter to which such memorandum related; and

“(B) the Attorney General determines, after such
additional investigation as the Attorney General deems
appropriate, that such information warrants further
investigation or prosecution;

then tho Attorney General shall, not later than sixty days
after receiving such additional information, apply to the
division of the court for the appointment of a special
prosecutor.

“(2) The application shall contnin sufficient informa-
tion to assist the division of the court to select(a, special
prosecutor and to define that special prosecutor’s prosecu-
torial jurisdiction.

“(3) The application shall not be revealed to any third
party without leave of the division of the court.

“(e) If, in the course of any Federnl eriminal investi-



=~ [ 1w

© O a o o

74

gation, the Attorney General determines that the continua-
tion of the investigation or that any resulting prosecution may
so directly and substantially affect the political or personal in-
terests of the President or the Attorney General or the in-
terests of the President’s political party as to make it
inappropriate in the interest of the administration of justice
for the Department of Justice to conduc‘b such investigation,
then the Attorney General shall apply to the division of the
cowrt for the appointment of a special prosecutor.

‘“(f) The Attorney General may ask a special prosecutor
to accept referral of & matter that relates to a matter within
that special prosecutor’s prosecutorial jurisdiction.

“8593. Duties of the division of the court
““(a) The division of the court which is referred to in

this chapter, and to which functions are given by this chap-

" ter, is the division established under section 49 of this title.

“(b) Upon receipt of an application under section 592

(c), (), or {e) of this title, the division of the court shall

" appoint an appropriate special prosecutor and shall define

that special prosecutor’s prosecutorial jurisdiction. A. special

prosecutor’s identity and prosecutorial jurisdiction shall be

"made public upon request of the Attorney General or upon a

determination of the division of the court that disclosure of
the identity and prosecutorial jurisdietion of such special

prosecutor would be in the best interests of justice.
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“(e) The division of the court, upon request of the At-
torney General, may expand the prosecutorial jurisdiction
of an existing special prosecutor. Such request may be in-
corporated in an application for the appointment of a special
prosccutor under this chapter,

“(d) The division of the court may not appoint as a
special prosecutor any porson who holds any office of profit
or trust under the United States.

“8 594, Authority and duties of a special prosecutor

“(a) Notwithstanding any other provision of law, a
special prosecutor appointed under this chapter shall have,
with respect to all matters in such special prosecutor’s prose-
cutorial jurisdiction established under this chapter, full power,
and independent authority to—

“(1) conduct proceedings before grand juries and
other investigations;

“(2) participate in court proceedings and engage
in any litigation, including civil and criminal matters,
as he deems necessary;

“(3) appeal any decision of a court in any case
or proceeding in which such special prosecutor partic-
ipates in an official capacity;

“(4) review all documentary evidence available

from any source;
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“(5) determine whether or not to contest the as-
sertion of any testinionial privilege;

“(6) receive appropriate national security clear-
ances and, if necessary contest in court, including where
appropriate participation in in camera proceedings, any
claim of privilege or attempt to withhold evidence on
grounds of national security;

“(7) make applications to any Federal court for a

“grant of immunity to any wwitness, consistent with ap-

plicable statutory requirements, or for warrants, sub-

penas, or other court orders, and for purposes of sections

" 60083, 6004, and 6005, of tifle 18, United States Code,

as amended, a special prosecutor may exercise the an-
thority vested in & United States attorney or the Attor-
ney General;

“(8) inspect, obtain, or use the original or copy of
any tax return, in accordance with tho applicable stat-
utes and regulations, and for purposes of section 6103,
of title 26, United States Code, as amended, and the

régulations thereunder, a special prosecutor may exer-

- cise tho powers vested in a United States attorney or

the Attorney General;

“(9) initinte and conduet prosccutions in any court

of competent juiisdiction, frame and sign indictments, '
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filo informations, and handle all aspects of any case in
the name of the United States; and

“(10) exercise all other investigative and prosecu-
torial functions and powers of the Department of Justice,
the Attorney General, and any other officer or employee
of the Department of Justice, except that the Attorney

General shall exercise direction or control as to those

matters that specifically require the Attorney General’s

personal action under section 2516 of title 18, United

Code.

“(b) A special prosecutor appointed under this chapter
shall receive compensation at a per diem rate equal to the
rate of basic pay for level IV of the Bxceutive Schedule
under scction 5315 of title 5 of the United States Code.

“(c) Tor tho purposes of carrying ont the duties of
the office of special prosecutor, a special prosecutor shall
have power to appoint, fix the compensation, and assign the
duties of such employees as such special prosecutor deems
necessary (including investigators, attorneys, and part-time
consultants). The positions of all such employees are ex-
ompted from the competitive service. No such employee may
he compensated at o rate exceeding the maximum rate pro-
vided for (4S-18 of the General Schedule under section 5332

of title 5 of the United States Code,

94=673 Q =70 ~ 6
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“(d) A special prosecutor may request, and the Depart-
ment of Justice shall provide to such special prosecutor
assistance which may include affording to such special prose-
cutor full access to any records, files, or other materials
relevant to matters within such special prosecutor’s prosecu-
torial jurisdiction, and providing to such special prosecutor
the resources and personnel required to perform such special
prosecutor’s duties.

““{e) A special prosecutor may accept referral of a
matter by the Attorney General, if the matter relates to a
matter within the prosecutorial jurisdiction established by
the division of the court.

“§ 595. Reporting and congressional oversight

“(a) A special prosecutor appointed under this chap-
ter may make public from time to time, and shall send to
the Congress at least annually, statements or reports on
the activities of such special prosecutor, These statements
and reports shall contain such information as that special
prosecutor deems appropriate.

“(b) (1) In addition to any reports made under sub-
section (a) of this soction, a special prosecutor appointed
under this chapter shall, at the conclusion of such special
prosecutor’s duties, submit to the division of the court a
report under this subsection,

“(2) A report under this subsection shall set forth
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fully and completely a description of tho work of the special
prosecutor, including the disposition of all cases brought,
and the reasons for not prosecuting any matter within the
prosecutorial jurisdiction of such special prosecutor which
was not prosecuted. The report shall be in sufficient detail
to allow determination of whether the special prosceutor’s
investigation was thoroughly and fairly completed.

“(8) The division of the court may release to the Con-
gress, the publie, or to any appropriate person, such portions
of o report made under this subsection as the division deems
appropriate. The division of the court shall make such orders
as are appropriate to protect the rights of any individual
named in such report and prevent undue interference with
any pending prosecution, The division of the court may make
any portion of a report under this seetion available to any in-
dividual named in such report for the purposes of receiving
within a time limit set by the division of the court any com-
ments or factual information that such individual may sub-
mit, Such comments and factnal information, in whole or in
part, may in the diseretion of such division ho included as
an appendix to such report.

“(6) A special prosecutor shall promptly advise the
Tlouse of Representatives of any substantial and credible in-
formation which such special progecutor receives that may

constituto grounds for an impeachment. Nothing in this chap-
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ter or section 49 of this title shall prevent the Congress or
either House therecof from obtaining information in the conrse
of an impeachment proceeding.

“(d) The appropriate committees of the Congress shall
have oversight jurisdiction with respect to the official
conduct of any enceial prosecutor appointed under this chap-
ter, and such special prosecutor shall have the duty to co-
operate with the exercise of such oversight jurisdiction,

“(e) A majority of majority party members or a ma-
jority of all nonmajority party members of a judiciary com-
mittee of either House of the Congress may request in writ-
ing that the Attorney General apply for the appointment of
a special prosecutor under this chapter. Not later than thirty
days after the receipt of such a reqnest, the Attorney General
shall provide written notification of any action the Attorney
Greneral has taken under this chapter in response to such
request and, if no application has been made to the division
of the court, why such application was not made. Such writ-
ten notification shall be provided to the committee on which
the persons making the request serve, and shall not be
revealed to any third party, except that the committec
may, either on its own initiative or upon the request of the
Attorney General, make public such portion or portions of
such notification as will not in the committee’s judgment

prejudice the rights of any individual.
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k‘§ 596. Removal of a special prosecufor; termination of
- office ‘

“(a) A special prosecutor appointed under this chapter

‘may be removed from office, other than by impeachment

and conviction, only by the division of the court and only
for extraordinary impropriety or such incapacitation or other
eonditien as subétzmthlly impairs the performance of such
spccml prosecutor’s dutics.

“(b) (1) An office of specml prosecutor shall terminate
ﬁpon the submission by the special prozecutor of notification
to the'Attorney Gieneral that the inveétigation of all matters
within the prose'cutorial jurisdiction of such special prosecu-
tor or accepted by such specinl prosecutor under section
594v(e) of this title, and any resulting prosecutions, have

been cOmfleted or so substantially completed that it would he

‘appropriate for the Department of Justice to coﬁplcte such

investigation# and prosecutions. No such submission shall
be effective to terminate such office until after the comple-
tion and filing of the report requii‘ed under section 595 (b)
of this title. | o

( ) The dmsxon of the court elther on its own mot10n

or upon suggestlon of the Attomey General, may terminate

an office of specml prosecutor at any time, on the ground -

that the mvestlgation of all matiers within the prosecutorial"

jurisdiction of the special prosecutor or accepted by such
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special prosecutor under section 594 (e), and any resulting
prosecutions, have been completed or so substantially com-
pleted that it would be appropriate for the Department of
Justice to complete such investigations and prosecutions.
“8597. Relationship with Department of Justice

““(a) Whenever a matter is in the prosecutorial juris-
diction of a special prosecutor or has been accepted by a
special prosecutor under section 594 (e) of this title, the
Department of Justice, the Attorney General, and al. other
officers and employees of the Department of Justice shall
suspend all investigations and proceedings regarding such
matter, except to the extent required by section 594 (d)
of th's title.

“{b) The Attorney General or the Solicitor General
may make a presentation to any court as to issues of law
raised by any case or proceeding in which a special prose-
cutor participates in an official capacity or any appeal of
such a case or proceeding.

“8 598, Termination of effect of chapter

“This chapter shall cease to have effect five years after
the date on which it takes effect, except as to the completion
of then-pending matters, which in the judgraent of the divi-
sion of the court require its continuance in effect. This chapter

shall continye in effect with respect to such matters until
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the division of the cowrt determines that such matters have
been completed.”.

(b) The tables of chapters for title 28 of the United
States Code and for part IT of such title 28 are each amended
by inserting immediately after the item relating to chapter
87 the following new item:

“39, Special prosccutor.”,

(¢) There are authorized to he appropriated for each
fiscal year such sums as may be necessary, to be held
by the Department of Justice as a contingent fund for
the use of any special prosecutors appointed under chapter
89 (relating to special prosecutor) of title 28 of the United
States Code in the carrying out of functions under such
chapter.

ASSIGNMENT OF JTOGES TO DIVISION TO APPOINT SPECIAL
PROSECUTORS

SEo. 3. (a) Chapter 3 of title 28 of the United States
Code is amended by adding at the end the following new
section:

“8 49, Assignment of judges to division to appoint special
prosecutors

“(a) Beginning with the two-year period commencing
on the date this section takes effect, the chief judge of the
United States Cousrt of Appeals for the District of Columbia

shall assign three persons who are judges or justices for
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each successive two-year period to a division of the United
States Court of Appeals for the Distriet of Columbia to be
the special pancl of the court for the purposes of chapter 39
of this title.

“(b) Except as provided under subsection (f) of this
scction, assignment to the division established in subsection
(a) of this section shall not be a bar to other judicial assign-
ments‘during the term of such division.

“(c) In assigning judges or justices to sit on the divi-
sion established in subscction (a) of this section, priority
shall be giﬁen to senior retired circuit judges and senior
retire& justices.

“(d) The chiof judge of the United States Court of
Appeals for the District of Columbia may make a request
to the Chief Justice of the United States, without presenting
a certificate of necessity, to designate and assign, in accord-
ance with section 294 of this title, retired circuit court judges
of another circuit or retired justices to the division established
under subsection (a) of this section. ‘

“(e) Any vacancy in the division established under

subsection (a) of this section shall be filled only for the

remainder of the two-year period in which such vacancy

occurs and in the same manner as initial assignments to the
division were made.

K (f) No judge or justice who as a member of the divi-
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sion established in subsection (a) of this section participated
in & fun~tion conferred on the division under chapter 39 of
this title involving a special prosecutor shall be eligible :to
participate in any judicial ‘proceeding involving a matter
which involves such special prosecutor while such spedial
prosecutor is serving in that office or which inyolves the exer-
cise of such special prosecutor’s official duties, regardless of
whether such special prosecutor is s'ti]l serving in that
office.”,

(b) The table of sections for chapter 3 of title 28 of
the United States Code is amended by adding at the end

the following item:

449, Assignment of judges to division to appoint special prosecutors.”,
DISQUALIFICATION OF OFFICEES AND EMPLOYEES OF THE
DEPARTMENT OF J USTICE

SEo. 4. (a) Chapter 31 of title 28 of the United States
Code is amended by adding at the end the following:
“g 528. Disqualification of officers and employees of the

Department of Justice

“The Attorney General shall promulgate rules and regu-~
lations which require any officer or employee of the Depart-
ment of Justice, including a United States attorney or a
member of his staff, to disqualify kimself from participation
in a particular investigation or prosecution if such partici-

pation may result in a personal, financial, or political conflict
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of interest, or the appearance thereof. Such rules and regula-
tions may provide that a willful violation of any provision
thereof shall result in removal from office.”.

(b) The table of sections for chapter 31 of title 28 of
the United States Code is amended by adding at the end the

following:

%528, Disqualification of officers and employees of the Department of
Justice.”.
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IN THE HOUSE O REPRESENTATIVES

Januvany 81,1977

Mr. Hypr introduced the following bill; which was referred to the Committee
on the Judiciary

A BILL

To amend title 28 of the United States Code to provide for the
appointment of a special prosecutor in appropriate cases, and
for other purposes.

1 Be it enacled by the Senate and Iouse of Representa-
2 {ives of the United Slates of America in Congress assembled,
3 | SIIORT . TITLE “

4 SecrroN 1. This Act may be cited as the “Special
5 Prosecutor Act”. |
6 SPECTATL PROSECUTOR

7 Sec. 2. (a) Title 28 of the United States Code is
8 amended by inserting immediately after chapter 87 the fol-

9 lowing new chapter:
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“Chapter 39—SPECIAL PROSECUTOR

“Sec.

%591, Appointment.

“592, Proseeutorial jurisdiction; authority.

“593. Removal or termination.

“594, Final report; congressional oversight.

#5905, Presentations by Attorney General and Solicitor General,
“596. ‘Special panel of the court.

%597, Termination of effect of chapter.

“8 591, Appointment

“(a) Upon receiving any specific information that any
of the persons described in subsection (b) of this section
has— -

“(1) knowingly authorized or engaged in any Fed-
eral criminal act or omission involving the abuse of
Tederal office;

“(2) knowingly authorized or engaged in any act
or omission constituting a violation of any Iederal
criminal law regulating the financing or conduct of elec-
tions or election campaigns; or

“(8) violated any TFederal criminal law relating to
the obstruction of justice or peijury, or conspired to
violate any such Federal criminal law or to defraud the
United States;

the Attorney General shall conduct, for a period not to
exceed sixty days, such preliminary investigation as the
Attorney General deems appropriate to ascertain whether
the matter under investigation is so unsubstantiated that no

further investigation or prosecution is warranted.
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“{(b) The persons referred to in subsection (a) of this

section are as follows:

“(1) The President or Vice President.

“(2) Any individual serving in a position compen-
sated at level I of the Executive Schedule under section
5312 of title 5 of the United States Code. ,

“(3) Any individual working in the Exccutive
Office of the President and compensated at & rate not
less than the rate provided for level IV of the Executive
Schedule under scction 5315 of title 5 of the United
States Code.

“(4) The Director of the Federal Bureau of In-
vestigation or the Director of Central Intelligence.

“(5) Any individual who held any office or position
deseribed in any of paragraphs (1) through (4) of this
subscotion during the incumbency of the President or
during the period the last preceding President held
office, if such preceding President was of the same
political party as the incumbent President.

“{B) A national campaign manager or chairman of
any national campaign committee seeking the election
ov reclection of the President.

“(7) A Momber of Congress (including a Delggaté
to the House of Representatives or Resident Commis-

sioner in the House of Representatives).
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“(e) Tt the Attorney (iencral finds the matter subject
to preliminavy investigation in accordance with subsection
(8) of this section is so unsubstantiated that no further
investigation or prosecution is warranted, the Attorney
General shall file a memorandum with the special panel of
the court. Such memorandum shall contain a summary of
the information reccived and the results of any preliminary
investigation,

“(d) It after the filing of & memorandimn under sub-
section (c) of this section, the Attorney General receives
additional specific information about the matter to which
such memorandum related, which information, in the judg-
ment of the Attorney (leneral, warrants further investigation

or prosecution, the Attorney General shall, not later than

_ thirty days alter recciving such additional information, apply

to the special panel of the conrt for the appointment of

. & special prosecutor,

“(e) If the Attorney General finds the matter subject
to preliminary investigation in accordance with subseetion
(a) of this section warrants further investigation or prosecu-
tion, or if sixty days elapse from the receipt of the informa-
tion and the Attorney General has not yet determined that
the matter is so unsubstantiated that the matter does not
warrant further investigation, then the Attorney General

shall apply to the special panel of the court for the appoint-

‘ment of a special prosecutor.




P A

<t

v e =1 O

91

“(f) If, in the course of any Federal criminal investiga-
tion, the Attorney Gtencral determines that the continuation
of the investigation or of a resulting prosecution or the out-
come of such investigation or prosecution may so directly
and substantially affect the political interests of the President,
of the President’s political party, or of ihe Attorney Gen-
eral as to make it inappropriate in the interest of the admin-
istration of justice for the Department of Justice to conduct
such investigation, then the Attorney General shall apply
to the special panel of the court for the appointment of
a speeial prosceutor.

“(g) Any memorandum or application filed under this
section with the special panel of the court shall not be
revealed to any third party without leave of the court. In
.the case of any such application, the application shall con-
tain sufficient information to assist the special panel of the
court to select a special prosecutor and to define that special
prosecutor’s prosecutorial jurisdiction.

“(h) Upon the receipt of an application under this sec-
tion, the special panel of the court shall appoint an appropri-
ate special prosecutor and shall inform the Attorney General
and the Congress of, and make public, the name of such
special prosccutor.

“(i) The A’ttornoy General may request that the court
assign new matters to an existing special prosecutor or that

the prosecutorial jurisdiction of such n special prosecutor
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be expanded, and the special panel of the court may make
appropriate orders for such assignment or expansion. A
special prosecutor may accept a referral of a matter by the
Attorney General, if the matter relates to a matter within

the.prosecutorial jurisdiction established by the special panel

- of the court.-

“(3) A judiciary committee of either Iouse of the
C(;ngress may request that the Attorney General apply for
the appointment of a special prosecutor under this section;
Not later than thirty days after the receipt of such a request,
the Attorney General shall notify the committee making the
request in writing of any action'the Attorney (ieneral has
taken urder this section, and, if no application has been made
to thie special panel of the court under this section, why such
application was not made. Such Vritten notification shall not
be revealed to any third party except that the committce
may, either on its own initiative or upon the request of the
Attorney General, make public such portion or portions of
snch notifidation as will not in the committec’s judgment
prejudice the rights of any individual.

“(k) Upon application of a majority ‘of majority party
members or a majority -of all nonmajority-party men.bers
of a judiciary committee of cither House of tlre Congress, the
United States District Court for the District of Columbia

may issue any appropriate order (including an order in the
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nature of a writ of mandamus) commanding the Attornoy
General to comply with any provision of this chapter.

“8 592, Prosecutorial jurisdiction; authority

= W n

“(a) Notwithstanding any other provision of law, o

special prosecutor appointed under this chapter shall

111

have, with respect to all matters in such special prosecu-

tor’s prosecutorial jurisdiction established under this chapter,

o a1 o

all the investigative and proseeutorial functions and powers
9 of the Department of Justice, the Attorney General, and any
10 other officer or employee of the Department of Justice.

11 “(b) A special prosecutor appointed under this chapter
12 shall reccive compensation at a per diem rate equal to the
13 rate of basic pay for level IV of the Executive Schedule
1+ under section 5315 of title 5 of the United States Code. TFor
15 the purposes of carrying out the duties of the office of
16 special prosecutor, such special prosecutor shall have power
17 to appoint, fix the compensation, and assign the dutics of
18 such employess as such special prosecutor deems necessary
19 (including investigators, attorneys, and part-time consult-
20 ants). The positions of all such employees are exempted
21 from the competitive service. No such employee may be
22 compensated at a rate exceeding the maximum rate provided
23 for (S-18 of the General Schedule under section 5332 of title

24 5 of the United States Code.

94-672 0 -8 - 7
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“(c) A special prosecutor appointed under this chapter
may make public from time to time and shall send to the
Congress at least annually such statements or reports as
such special prosecutor deems appropriate.

“(d) There are authorized to be appropriated for each
fiscal year such sums as may be necessary, to be held by
the Department of Justice as a contingent fund for the use
of any special prosecutors in the carrying out of this chapter,
“§ 593. Removal or termination

“(a) A special prosecutor appointed under this chapter
may be removed from office, other than by impeachment and
conviction, only Dby the special punel‘ of the comrt and
only for extraordinary impropriety, or such incapacitation
or other condition as substantially impairs the performance
of such special prosecutor’s duties.

“{b) The office of a special prosecutor shall terminate
upon the submission by such special prosecutor of notifica-
tion to the Attorney General that the investigation of all
matters within the prosecutorial jurisdiction of such special
prosecutor, and any resulting prosecutions, have been com-
pleted or so substantially completed that it would De
appropriate for the Department of Justice to complete such
matters. No such submission shall be effective to terminate
such office until after the coxﬁpletion and filing of the report

required under section 584 of this title.
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“(c) The special panel of the court may, sither on
such panel’s own motion or upon suggestion of the Attorney
General, terminate the office of special prosecutor at any
time, on the grounds that the investigation of all matters
within the prosecutorial jurisdiction of the special proseentor,
and any resulting prosecutions, have been completed or so
substantially completed that it would be appropriate for the
Department of Justice to complete such matters.

“§ 594, Final repor‘t; congressional oversight

“(a) (1) In addition to any reports made under section
592 of this title, a special prosecutor appointed under ‘this
chapter shall, at the conclusion of such special prosecutor’s
duties, submit to the special punel of the court a report under
this section.

“(2) A rsport under this section shall set furtis fully
and completely a deseription of the work of the special prose-
cutor, including the disposition of all cases brought, and the
reasons for not prosecuting any matter within the prose-
cutorial jurisdiction of such special prosecutor which was not
prosecuted. The report shall be in sufficient detail to allow
determination of whether the special prosecutor’s investiga-
tion was thoroughly and fairly completed.

“(3) The special panel of the court may release to the
Congress, the public, or to any appropriate person, such

“portion of a report made under this section as the special
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panel deems appropriate. The special panel of the court shall
make such orders as are appropriate to protect the rights
of any individual named in such report and prevent undue
interference with any pending prosecution. The special panel
of the court may make any portion of a report under this
section available to any individual named in such report for
the purposes of receiving within a time limit set by the special
panel any comments or factual information that such in-
dividual may sul:mit. Such comments and factual information,
in whole or in part, may in the discretion of such special
pane! be included as an appendix to such report.

“(4) A special prosecutor, where appropriate, shall
promptly advise the chairman and ranking minority member
of the House committee havine jurisdiction over impeach-
ments of any substantial and credible information which such
special prosecutor receives that may constitute grounds for an
impeachment. Nothing in this chapter shall ‘prevent the
Congress or either House thereof from obtaining information
in the cowse of an impeachment proceeding.

“(b) The appropriate committees of the Congress shall
have oversight jurisdiction with respect to the official con-
duct of any special prosecutor appointed under this chapter,
and such special prosecutor shall have the duty to cooperate

with the exercise of such oversight jurisdiction.
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“8595. Presentations by Attorney General and Solicitor
General

“Nothing in this chapter shall prevent the making by
the Attorney General or the Solicitor General of a presen-
tation to any court as to issues of law raised by any case
or appeal.
“8 596. Special panel of the court

“The special panel of thg cou\rt to which functions are
given by this chapter is the division established under section
49 of this title.
“8597. Termination of effect of chapter

“This chapter shall cease to have cffect five years after
the date on which it takes effect, except as to the completion .
of then-pending matters, which in the judgment of the special
panel of the court require its continuance in effect, with
respect to which matters it shall continue in effeét until such
special panel determines that such matters have leen
completed.”

(b) The tables of chapters for title 28 of the United
States Code and for part II of such title 28 are each
amended by inserting immediately after the item relating

to chapter 87 the following new item:

%39, Special prosecutor,”
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ASSIGNMENT OF JUDGES TO DIVISION 70 APPOINT SPECIAL
PROSECUTORS

SEc. 8. (a) Chapter 3 of title 28 of the United States
Code is amended by adding at the end the following new
section:

“8 49, Assignment of judges to division to appoint special
prosecutors

“(a) Beginning with the two-year period commencing
on the date this section takes effect, the chiaf judge of the
United States Court of Appeals for the District of Columbia
shall assign three persons who ‘are judges or justices for
each successive two-year period to a division of the United
States Court of Appeals for the District of Columbia to bo
the special panel of the court for the purposes of chapler 39
of this title.

“(b) Ixcept as provided under subsection (f) of this
scct'ion, assighment to the division established in subsection
(a) of this section shall not be a bar to other judicial assign-
ments during the term of such division.

“(c) In assigning judges or justices to sit on the divi-
sion estai)lished in subsection (a) of this section, priority
shall be given to senior retired circuit judges and senior
retired justices,

“(d) The chief judge of the United States Court of

Appeals for the District of Columbia may make a request
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to the Chief Justice of the United States, without presenting
a certificate of necessity, to designate and assign, in accord-
ance with section 294 of this title, retired civenit conrt judges
of another eircut or retired justices to the division established.
under subsection (a) of this section.

“{e) Any vacancy in the division established under
subsection (a) of this section shall be filled only for the
remainder of the two-year period in which such vacancy
occurs and in the same manner as initial assignments to the
divizion were made,

“ (‘f) No judge or justice who as o member of the di-
vision established in subsection (a) of this section partici-
pated in a function conferred on the division under chapter
39 of this title involving a special prosecutor shall be eligible
to participate in any judicial proceeding involving a matter
which involves such special prosecutor while such special
prosecutor is serving in that office or which involves the
exercise of such special prosecutor’s official duties, regardless
of whether such special prosecutor is still serving in that
offce.”

(b) The table of sections for chapter 3 of title 28 of
the United States Code is amended by adding at the end
tli('s following item:

449, Assignment of judges to division to appoint special progecutors.”
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DISQUALIFICATION OF OFFICERS AND EMPLOYEES OF 1HE
DEPARTMENYT' 0F JUSIIOR

Szo. 4. (a) Chapter 31 of title 28 of the United States
Code is amended by adding at the end the following:
“8 528, Disqualification of officers and employees of the

Department of Justice

“The Attorney General shall promulgate rules and regu-
lations which require any officer or employee of the Depart-
ment of Justice, including & United States attorney or a
member of his staff, to disqualify himself from participation
in a particular investigation or prosecution if such partici-
pation may result in o personal, financial, or political conflict
of interest, or the appcarance thereof, Such rules and regula-
tions may provide that a willful violation of any provision
thereof shall result in removal fro1n office.”

(b) The table of sections for chapter 31 of title 28 of
the United States Code is amended by adding at the end the
following:

“528. Disqualifiention of officers and employees of the Department of
Justice”
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IN THE HOUSE OF REPRESENTATIVES
:M:AY 17-.‘ 1977

Ms, Hourzaan introduced the following bill; which was referred to the Com-

mittee on the Judiciary

A BILL

To amend title 28 of the United States Code to provide for the
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appointment of a special prosecutor in appropriate cases,
and for other purposes.

Be it enacted by the Senate and House of Represenia-
tives of the United States of America in Congress assembled,
SHORT TITLE

SeortoN 1. This Aet may be cited as the “Special
Prosecutor Act of 19777,
SPECIAL PROSEQUTOR
Seo. 2. (a) Title 28 of the United States Code is
amended by inserting immediately after chapter 37 the fol-

loWing new chapter:
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“Chapter 39,—SPECIAL PROSECUTOR

Applicability of provisions of this chapter.

Determination whether to apply for appointment of a special prose-
cutor,

Duties of the division of the court.

Authority and duties of a special prosccutor,

Reporting and congressional oversight.

Removal of a special prosecutor; termination of office,

Relationship with Department of Justice.

Termination of effect of chapter.

“8 591, Applicability of provisions of this chapter

tion

“(a) The Attorney General shall conduct an investiga-

pursnant to the provisions of this chapter whenever

the Attorney Gieneral receives specific information that any

of the persons described in subsection (b) of this section

has—

t

“(1) violated any Federal criminal law involv-
ing the abuse of Tederal office;

“(2) violated any Federal criminal law regulat-
ing the financing or conduct of elections or election
campaigns; or

“(8) violated any Federal criminal law relating
to the obstruction of justice or perjury, or conspired
to violate any such Federal criminal law or to defraud
the United States.

“(b) The persons referred to in subsection (a) of this

section are—

“(1) The President or Vice President.
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“(2) Any individual serving in a position’ listed
in seotion 5312 or section 5318 of title 5 of the United

States Code.

“(3) Any individual working in the Executive
Office of the President and compensate& at a rate not
less than the rate provided for level IV of the Executive
Schedule under section 5315 of title 5 of the United
States Code,

“(4) The Director of the TFederal Bureau of
Investigation. '

“(5) Any individual who is a Resideat Commis-
sioner in, or Delegate to, the House of Representatives
or a Senator or a Representative.

“(6) Any individual who held any office or position
described in any of paragraphs (1) through (5) of this
subsection during the incumbency of the President or
during the period the last preceding President held of-
fice, if such preceding President was of the same political
party as the incumbent President.

“(7) A national campaign manager or chairman of
any national campaign committee seeking the election or

reelection of the President.

“§ 592. Determination whether to apply for appointment of

a special prosecutor

“(a) The Attorney General, upon receiving specific

26 information that any of the persons described in section 591
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(b) of this title has engaged in conduct described in section
591 (a) of this title, shall conduct, for a period not to exceed

:‘sixty.days, such: preliminary. investigation. of the matter’as
the'Attornsy General deems appropriate,

“(b) (1) If the Attorney General;:upon completion: of
the preliminary investigation, finds that the matter is'so
unsubstantiated’ that no furthen investigation or prosecution
is warranted, the Attornoy Genaral shall so notify the divi-
slon of the' court specified in section 593 (a) of this title,
and the division of the court shall have no powerto appoint

' g speeial'prosesuton, ‘

“(2) Such notification shall be by memorardum coti-
'taining o summary of the information received and a sum-
‘mary oft the results of any preliminary investigation.

“(8) Such memorandum shall not be revesled to any
! ihird' party’ without leave of thie division of the court.

*(c) (¥) If"the Attorney Greneral, ‘upon completion' of
the preliminary investigation, finds-that the matter warrants
‘farthér Hvestigation or prosecution, or if sikfy days elapse
‘from tﬁé'receipt of the"infbrmati(m without a déw;'minati’on
by the Attorney General that the matter i so unsubstantiated
'a$ not bo' warrant further investigation or ‘prosecution, thien
the Attorney Gieneral shall' apply to iffe division of the
gourt for the appointrﬁen‘t'of a specidl proseoufor‘. ' '

“(2) The application- shall’ contain ‘sufficient inform:
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1 tion to assist the division of the coiirt to seléct a special
2 I-prosecutbr and to -define that rsp;oial fpr(;s:edutm"s' pt(;secu—
3 ; taridl ‘jurisdiotion.

4 ‘ “(8) The application ‘shall not ‘he revealed to -any
5 | third party without leave of the division of the court,

61 ")) I \

7i “(A) after the filing of a memuranflum under sub-
8 . . section (b) of this section, the Attorney General
9 ‘ - receives additional specific information about the mat-
10 ‘ ter to which such memorandum related; and

1| “(B) the Attorney General determies, after such

12 ’ additional ‘investigation as the Attorney General deems
13{ appropriate, that such dnformation waxrsnts urther
14 investigation «or :prosecution ; v |

15 «thdn the Attorney ‘Generel #hall, not later than -sixty days
16 : after recéiving such .additional information, -apply fo the
17 "division of the -court ‘for 'the appointment of a speoial
18 prosecutor.

191 “(2) The applioation shall contain sufficient informa-
20 | tion to assist the division of the court to select a special
21 i prosscutor and to define that special prosecntor;s prosecu-:
22 'torial jurisdiction.

23, “(3) The application shall not be revealed to-any. thind
24 party without leave of the division of the court.

25 #(e) If, in the course of any Federal oriminal investi-
i
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gation, the Aitorney Giemeral determines that the continua-

tion of the investigation or that any resulting prosecution may

5o directly and substantially affect the political or personal in-

terests of the President or the Attorney General or the in-
terests of the President’s political party as to make it

inappropriate in the intérest of the administration of justice

- for the Department of Justice to conduét such investigation,

then the Attorney General shall apply to the division of the
court for the appointment of a special prosecutor.
“(f) The Attorney General may ask a special prosecutor

to accept refurral of a matter that rélates to a matter within ‘

“that special prosecutor’s prosecutorial jurisdiction.

“§593. Duties of ihe division of the court
. “(a) The division of the court which is referred to in

this chapter, and to which functicus are given by this chap-

‘ter, is the division established under section 49 of this title.

“(b) Upon receipt of an application under section 592
(c), (d), or (e) of this title, the division of the court shall
appoint an appropriste special prosecutor and shall define
that special prosecutor’s prosecutorial jurisdiction. A special
prosecutor’s identity and prosecutorial jurisdiction shall be
made public upon request of the Attorney Gereral or upon a
determination of the division of the court that disclosure of
the identity and prosecutorial jurisdiction of such special

prosecutor would be in the best interests of justice.
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* “{(c) The division of the court, upon request of the At-
torney General, may expand the prosecutorial jurisdiction
of an existing special prosecutor. Such request may be in-
corporated in an applicat'!on for the appointment of a special
prosecutor under this chapter,

“(d) The division of the court may not appoint as a
special prosecutor any person who holds any office of profit
or trust under the United States.

“8 594. Aufhority and duties of a special prosecutor

“(a) Notwithstanding any other provision of law, a
special prosecutor appointed under this chapter shall have,
with respect to all matters in such special prosecutor’s prose-
cutorial jurisdiction established under this chapter, full power,
and independent authority to—

“(1) conduct proceedings before grand juries and
other investigations;

“(2) participate in court proceedings and engage
in any litigation, including civil and criminal madters,
as he deems necessary;

“(8) appeal any decision of a court in any case
or proceeding in which such special prosecutor partic-
ipates in an official capacity;

*“(4) review all documentary evidence available

from any source;
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“(b) determine whether or not to cortest the as-

" sertidn of any testimonial privilege;

+-“(6) receive appropriate national seeurity clear-
ances and, if necessary contest in court, including whers
appropriate participation in in camera proceedings, any

claim of privilege or attempt to withhold evidence on

: .'gl'Dl‘llldS of national security;

“(7) make applications to any Federal court for &

.grant of immunity to any witness, consistent with ap-

plicable statutory requirements, or. for warrants, sub-

:penas; or othet court oyders, and for purposes of sections

6003, 6004, and 6005, of title 18, United States Code,
as amended, & special prosecufor may exercise- the au-.

thority vested in a United States attorney or the A ttor-.

‘ney General ;

“(8) inspect, obtain, or use' the ariginal 6r.copy of.

. amy tax refurn, in accordance with the applicable stat-

utes and regulations, and for purposes of section 6103;"

of title 26, United States Code, as amended, and the

regulations thereunder, a special prosecufor may exer

cise the powers vested in & United States atterney o¥:
the Attorney General; - T 2
4 (9) initinte and conduct prosecutions in any court’

of competent jurisdiction,” frame :atd-sign indiétments;’
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file informations, and handle all aspects of any case in
the name of the Unjtefl States; and

“(10) exercise all other investigative and prosecu-

- torial functions and powers of the Department of Justice,

the Attorney General, and any other officer or employee

of the Department of Justice, except that the Attorney

General shall exercise direction or control as to those

matters that specifically require the Attorney General’s

personal action under section 2516 of title 18, United

Code. .

‘“(b) A special prosecutor appointed under this chapter
shall receive compensation at a.per diem rate equal to the
rate of basic pay for level IV of the Executive Schedule
under section 5315 of title 5 of the United States Code.

“(¢) TFor the purposes of carrying c')ut'the duties of
the office of special prosecutor, a special prosecutor shall
have i)ower to appoint, fix the compensation, and assign the
duties of such employees as such special prosecutor deems
necessary (including investigators, attorneys, and part-time

consultants) . The positions of all such employees are ex-

‘empted from the competitive service. No such employee may

be compensated at a rate exceeding the maximum' rate pro-
vided for GS-18 of the General Schedule under section 5332
of title 5 of the United States Code.

94-872 O - 78 - 8
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““(d) A special prosecutor may request, and the Depart-
ment of Justice shall provide to such special prosecutor

assistance which may include affording to such special prose-

cutor full access to any records, files, or other materials

relevant to matters within such special proseéutor’s prosecu-
torial jurisdiction, and providing to such special prosecutor
the resources and personnel required to perform such special
prosecutor’s duties.

“(e) A special prosecutor may accept referral of a
matter by the Attorney General, if the matter relates to a
matter within the prosecutorial jurisdiction established by
the division of the court.

“§595. Reporting and congressional oversight
“(a) A special prosecutor 'z{ppointed under this chap-

ter may make public from time to time, and shall send to

".the Cohgress at least annually, statcments or reports on

the activities of such special prosecutor. These statements
and reports shall contain such information as that special’
prosecutor deems appropriate.

“(b) (1) In addition to any reports made under sub-
section (a) of this section, a special prosecutor appointed
under this chupiier shall, at the conclusion of such special
prosecutor’s dut;xes, submit to the division of the court a

report under this subsection.

“2) A report under this subsection shall set forth
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fully and completely a desoription of the work of the special

prosecutor, including the disposition of all cases breught,

and the reasons for not prosecuting any matter within the
prosecutorial jurisdiction of such special pfosecutor which
was not prosecuted. The report shall be in sufficient detail
to allow determination of whether the special prosecutor’s
investigation was thoroughly and fairly completed.

“(8) The division of the court may release to the Con-
gress, the public, or to any appropriate person, such portions
of a report made under this subsection as the division deems
appropriate. The division of the court shall make such orders
as are appropriate to protect the rights of any individual
named in such report and prevent undue interference with
any pending prosecution. The division of the court may make
any portion of a report under this section available to any in-
dividual named in such report for the purposes of receiving
within a time limit set by the division of the court any com-
ments or factual information that such individual may sub-
mit. Such comments and factual information, in whole or in
part, may in the discretion of such division be included as
an appendix to such report.

“(¢) A special prosecutor shall promptly advise the
House of Representatives of any substantial and credible in-
formation which such special prosecutor receives that may

constitute grounds for an impeachment. Nothing in this chap-
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ter or section 49 of this title shall prevent the Congress or
either House thereof from obtaining information in the course
of an impeachment proceeding.

“(d) The appropriate committees of the Congress shall
have oversight jurisdiction with respect to the official
conduct of any special prosecutor appointed under this chap-
ter, and such speocial prosecutor shall have the duty to co-
operate with the exercise of such oversight jurisdiction.

“(e) A majority of majority party members or a ma-

- jority of all nonmajority party members of a judiciary com-

mittee of either House of the Congress may request in writ-

'ing that the Attorney General apply for the appointment of
- a special prosecutor under this chapter. Not later then thirty

days after the receipt of such & request, the Attorney General

shall provide written notification of any action the Attorney

General has taken under this chapter in response to such
request, and, if no application has been made to the division
of the court, why such application was not made. Such writ-
ten notification shall be provided to the oo;nmittee on which
the persons making the request serve, and shall not be
;'evea,led to any third party, except that the committee
may, either on its own initiative or upon the request of the

Attorney Gensral, make public such portion or portions of

such notification as will not in the committee’s judgment

" prejudice the rights of any individual. -
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:“8'506. Removal ‘of 'd’ special ;prosecutor; termindtion of

office

“(a) A specinl prosecutor appointed under this éhapter

'may be removed from office, other than by impeachment

and “eotividtion, 6iily by the division.of the court and- only
for extraordinafy impropriety or sich ineapacitation or other

condition as substantially impairs ‘the pexformance of such

8 spedial proseeutor’s dufies.
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“(b) (1) An-office of spetial prosecutor shall terminate
ipon the submission by the special prosecutor of notification
to the Attorney Greneral that the investigation of all matters
within the prosecutorial jurisdiction of such special prosecu-
tor or accepted by such special prosecutor under- seotion’
594 (¢) of this title, and any resulting prosecutions, thé
béén completed or so substantlally completed that it-would be
appropriate for the Depﬁrﬁn’ent of Justice to complete such

invéstigations and ‘p'rb'seéutldiis. No ‘such submission shall

- be effective to terminate such office until:after the comiple-

tion and filing of the Teport required under section 595 (b)
of this title, R | e

“{2) The division of the court, either on its own motion
or ‘itpon Siiggestion of the Attorney Geéneral, may térniinate’
an bfficd of specihl Prosecutor &t any time, on the ground
that "ﬂie'hir!egﬁgb}ﬁoh of ‘M1 Thatters Within the prosecutoridl

jurisdiction of the special prosecutor or accepted by such
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special prosecutor under séofion 594 (e), and any resulting
prosecutions, have been completed or so substantially com-
pleted that it would be appropriate for the Department of
Justice to complete such investigations and prosecutions.
“8 597. Relationship with Department of Justice

“(a) Whenever a matter is in the prosecutorial juris-
diction of a special prosecutor or has been accepted by a
special prosecutor under section 594 (e) of thig title, the
Department of Justice, the Attorney Gteneral, and all other
officers and employees of the Department of Justice shall
suspend all investigations and proceedings regarding such
matter, except to the extent required .by section 594 (d)
of this title.

“(b) The Attorney General or the Solicitor General
may make a presentation to any court as to issues of law
raised by any case or proceeding in which a special prose-
cutor participates in an official ;m,pacity or any appeal of
such a case or proceeding.

“8 598, Termination of effect of chapter

“This chapter shall cease to have effect five years after
the date o which it takes effect, e;c;ai)t as to the completion
of then-pending matters, which in the judgment of the divi-
sion of the court require its continuance in effect. This chapter

shall continue in effect with respect to such matters until’
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the division of the court determines that such matters have
been completed.”.

(b) The tables of chapters for title 28 of the United
States Code and for part IT of such title 28 are each amended
by inserting immediately after the item relating to chapter

37 the following new item:

“39, Special prosecutor.”,

(c) There are authorized to be appropriated for each
fiscal year such sums as may be necessary, to be held
by the Department of Justice as a contingent fund for
the use of any special prosecutors appointed under chapter
89 (relating to special prosecutor) of title 28 of the United
States Code in the carrying out of functions under such
chapter,

ASSIGNMENT OF JUDGES TO DIVISION TO APPOINT SPECIAL
PROSECUTORS

Sro. 8. (a) Cbapter 3 of title 28 of the United States
Code is amended by adding at the end the following new
section:

“849, Assignment of judges to division to appoint special
prosecuiors

“(a) Beginning with the two-year period commencing
on the date this section takes effect, the chief judge of the
United States Court of Appeals for the District of Columbia

shall assign three persons who are judges or justices for
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éach successive two-year period:to a division of the United

States Court of Appeals for the District of Columbia to be
‘the special panel of the court for the purposes of chapter 39

of this title.

. “(b) Except as provided under subsection (f) of this
section, assignment to the division established in subsection
(a) of this section shall not be a bar to other judicial assign-
ménts during the term of such division.-‘

““(c) In assigning judges or justices to sit on the divi-

sion ‘ established in subsection (a) of this section, priority

“shall ‘be given to senior retired circuit judges and senior

“retired justices,

“(d) The chief judgoe of .the United States Court of
Appeals for the District of Columbia may make a request
to the Chief Justice of the United States, without presenting

o certificate of necessity, to designate and assign, in accord-

‘ance With section 294 of this title, retired oircuit court judges

of another circuit or retired justices to the division established
under subsec = (a) of this section. o

- 1(8) Any vacanoy in the division established under
subsection (a) of this sestion shall be filled caly for the

"remainder of the two-yenr period in which such vacancy

oéours and in the same ‘manner as initial misighrnents to the
division weremdde, - |

“(f) No judge or justice who as a member of the divi-
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sion established in subsection (a) of this section participated
in & function conferred on the division under chapter 39 of
this title involving & special prosecutor shall be eligible to
participate in any judicial proceeding involying a matter
which: involves such: special prosecutor while such speoial
prosecutor is serving in that office or which involves the exsr-
cise of such speoifﬂ prosecutor’s official duties, regardless of
whether such special prosecutor is still serving in that
office.”.

(b) The table of sections for chapter 3 of title 28 of
the United States Code is amended by adding at the end

the following item:

“49, Assignment of judges to division to appoint speclal prosecutors.”,
DISQUALIFIOATION OF OFFICERS AND EMPLOYNES OF THR
DEPARTMENT OF JUSTIOB

SEC, 4. (a) Chapter 31 of title 28 of the Unitud States
Code is amended by adding at the end the following:
“§ 528. Disqualification of officers and employees of the

Department of Justice

“The Attorney General shall promulgate rules and regu-
lations which require any officer or employee of the Depart-
ment of Justice, including a United States attorney or a
member of his staff, to disqualify himself from participation
in a particular investigation or prosecution if such partici-

pation may result in & personal, financial, or political conflict
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of interest, or the appearance thereof. Such rules and regula-
tions may provide ‘that a willful violation of any provision
thereof shall result in remaval from office.”.

(b) The table of seotions for chapter 81 of title 28 of
the United States Code is amended by adding at the'end the

following:

%598, Disqualification of officers and employees of the Department of
Justice,”, :
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O CONGRIESS
=<1, R. 8415
® { ]

IN THE HIOUSE OI' REPRESENTATIVES

Juny 10,1977
Ms. Horvzaraw introduced the following billy which was reforred to the Com-
mittee on the Judicinry

A BILL

To amend title 28 of the United States Code to provide for the
appointment of a special prosecutor in appropriate cases,
and for other purposes.

1 Be it enacted by the Senate and House of Representa-
2 tives of the Uniled States of America in Congress assembled,
] SIIORT TTTLE

4 SecrioN 1, This Act may be cited as the “‘Special

Progecutor Act of 19777,

o

[=>]

SPEOTAT: PROSECUTOR

Sko. 2. (a) Title 28 of the United States Code is

[ s B |

amended by inserting immedintely after chapter 37 the fol-

. 9 lowing new chapter:
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“592,

“593.
“594.
#5985,
596,
“597.
“598.
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“Chapter 39.—SPECIAL PROSECUTOR

Applieability of provisions ¢f this chapter.

Determination whether to apply for appointment of a special prose-
cutor,

Duties of the division of the court.

Authority and duties of a special prosecutor,

Reporting and congressional oversight,

Removal of a special prosecutor ; termination of office.

Relationship with Department of Justice.

Termination of effect of chapter.

“§ 591. Applicability of provisions of this chapter

“(a) The Attorney General shall conduet an investiga-

tion pursuant to the provisions of this chapter whenever the

Attorney Genersl receives specific information that any of

the persons described in subsection (b) of this section has—

“(1) violated any Federal criminal law involving
the abuse of Federal office;

“(2) violated any Federal criminal Jaw regulating
the financing or conduct of elections or election cam-
paigns; or

““(8) violated any Federal criminal law relating to
the obstruction of justice or perjury, or conspired to vio-
late any such Tederal criminal law or to defraud the
United States.

“(b) The persons referred to in subsection (a) of this

sectlon are—

“(1) The President or Vice President.

“(2) Any individual serving in a position listed
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in section 5312 or section 5313 of title 5 of the United
States Code.

“(3) Any individual working in the Executive
Office of the President and compensated at a rate not
less than the rate provided for level IV of the Executive
Schedule under section 5315 of title 5 of the United
States Code.

“{4) The Director of the Federal Burcan of In-
vestigation,

“(5) The Speaker, majority leader, minority lead-
er, majority whip, or minority whip of the House of
Representatives; the President pro tempore, majority
leader, minerity leader, the majority whip, or the as-
sistant minority leader (minority whip) of the Senate.

“(6) With regard to improper or illegal conduct
oceurring since 1970, any Rupresentative or Senator in
the Congress of the United States with respect to the re-
ceipt or acceptance of any valuable consideration from
representatives of any foreign government in order to
influence legislation or other Government action.

“(7) Any individual who held any office or position
described in any of paragraphs (1) through (6) of this
subsection during the incumbercy of the President or

during the period the last preceding President held of-
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fice, if such preceding President was of the same political

party as the incumbent President.

“(8) A mational campaign manager or chairman of
any national campaign committee seeking the election or
reelection of the President.

“8 592, Determination whether to apply for appointment of
a special prosecutor .

“(aj The Attorney General, upon receiving specific
information that any of the persons described in section 591
(b) of this title has engaged in conduct described in section
591 (a) of this title, shall conduet, for a period not to exceed
sixty days, such preliminary investigation of the matter ag
the Attorney General deems appropriate.

“(b) (1) If the Attorney General, upon completion of
the preliminary investigation, finds that the matter is so
unsubstantiated that no further investigation or prosecution
is warranted, the Attorney General shall so notify the divi-
sion of the court specified in section 593 (a) of this title,
and the division of the court shall have no power to appoint
a special prosecutor,

“(2) Such notification shall be by memorandum con-
taining & summary of the information received and a sum-
mary of the results of any preliminary investigation.

"~ “(8) Such memorandum shall not be revealed to any

third party without leave of the division of the court.
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“(c) (1) If the Attorney Gencral, npon completion of
preliminary investigation, finds that the matter warrants
further investigation or prosecution, or if sixty days elapse
from the receipt of the information without & determination
by the Attorney General that the matter is so unsubstantiated
as not to warrant further investigation or prosecution, then
the Attorney Cencral shall apply to the division of the
court for the appointment of a special prosecutor.

“(2) The application shall contain sufficient informa-
tion to assist the division of the court to select a special
prosecutor and to define that special prosecutor’s prosecu-
torial jurisdiction.

“(3) The application shall not be revealed to any ‘third
party without leave of the division of the court.

“(d) (1) Ii—

“(A) after the filing of a memorandum under sub-
section (b) of this section, the Attorney General receives
additional specific information about the matter to which
such memorandum related; and

“(B) the Attorney General determines, after such
additional investigation as the Attorney General deems
appropriate, that such information warrants further
investigation or prosecution;

then the Attorney General shall, not later than sixty days
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after receiving such additional information, apply to the divi-
sion of the cowrt for the appointment of a special prosecutor,

“(2) The application shall contain sufficient information
to assist the division of the court to select a special prosecutor
and to define that special prosecutor’s prosecutorial
jurisdiction.

“(8) The application shall not be revealed to any third
party without leave of the division of the court.

“(e) If, in the course of any Iederal criminal investi-
gation, the Attorney General determines that the continua-
tion of the investigation or that any resulting prosecution may
so directly and substantially affect the political or personal
interests of the President or the Attorney General or the
interests of the President’s political party as to make it inap-
propriate in the interest of the administration of justice for
the Department of Justice to conduct such investigation, then
the Attorney Greneral shall apply to the division of the court
for the appointment of a special prosecutor.

“(f) The Attorney General may ask a special prosecutor
to accept referral of a matter that relates to a matter within
that special prosecutor’s prosecutorial jurisdiction,

“8 593. Duties of the division of the court

“(a) The division of the court which is referred to in

this chapter, and to which functions are given by this chap-

ter, is the division established under section 49 of this title.
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“(b) Upon receipt of an application under section 592
(c), (d), or (s) of this title, the division of the court shall
appoint an appropriate special prosecutor and shall define
that special prosecutor’s prosecutorial jurisdiction. A special
prosecutor’s identity and prosecutorial jurisdiction shall be
made public upon request of the Attorney General or upon a
determination of the division of the court that disclosure of
the ideatity and prosecutorial jurisdiction of such special
prosecutor would be in the best interests of justice.

“(c) The division of the court, upon request of the
Attorney CGleneral, may expand the prosecutorial jurisdiction
of an existing special prosecutor, Such request may he incor-
porated in an application for the appointment of o special
prosecutor under this chapter.

“(d) The division of the court may not appoint as a
special proscoutor any person who holds any office of profit
or trust under the United States.

“8 594, Authority and duties of a special prosecutor

“(a) Notwithstanding any other provision of law, a
special prosecutor appointed under this chapter shall have,
with respect to all matters in such special prosecutor’s prose-
cutorial jurisdiction established under this chapter, full power,
and independent authority to—

““(1) conduct proceedings before grand juries and

other investigations;

94-672 O~ D - g




[=>] [ He w o

el

126

““(2) participate in court proccedings and cngage
in any litigation, including civil and criminal matters, as
he deems necessary;

““(8) appeal any decision of a court in any case or
proceeding in which such special prosecutor participates
in an official capacity ;

“(4) review all documentary cvidence available
from any source;

“(5) determine whether or not to contest the asser-
tion of any testimonial privilege;

“(6) receive appropriate nationsl security clear-
ances and, if necessary contest in court, including whero
appropriate participation in in camera proceedings, any
claim of privilege or attempt to withhold evidence ou
‘grounds of national security;

“(7) make applications to any Federal court for a
grant of immunity to any witness, consistent with ap-
plicable statutory requirements, or for warrants, sub-
pends, or other court orders, and for purposes of scctions
6003, 6004, and 6005, of title 18, United Statos Code,
as amended, a special prosecutor may exercise the au-
thority vested in a United States attorney or the Attor-
ney General;

“(8) inspect, obtain, or use the original or copy of

any tax return, in accordance with the applicable statutes
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and regulations, and for purpo’ses of s.ection 6103, of title
96, United States Code, as z‘),mended, arid the regulations
thereunder, a specidl prosecutor may exercise the‘powefs
vested in a United States attorney or the Attorney
General; ‘.

“(9) initiate and conduct prosecutions in any court
of competent jurisdiction, frame and sign indictments,
file informations, and handle all aspects of any case in
the name of the United States; and

“(10) exercise all other investigative and prosecu-
torial functions and powers of the Depar tment of Justice,
the Attorney General, and any other officer or employee
of the Department of Justice, except that the Attorney
General shall exercise direction or control as to those

" matters that specifically require the Attoméy General’s
pbrso’nal action under scetion 2516 of title 18, United
"States Code. o
“(b) A special prosecutor appointe& 'un'de’r‘ tilis chépter
shall receive compensation at a per diem rate equal to the

rate of basic pay for level IV of the Executive Schedule

‘under section 5315 of title 5 of tlie United States Code.

“(c) Tor the purposes of carrying out the duties of

‘the office of special prosecutor, a specla.l plosecutm shall

have power to appomt fix the compensatxon, and assign the

duties of such employees as such special pros‘ecutor deems
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necessary (including investigators, attorneys, and part-time

.consultants) . The positions of all such employecs are ex-
empted from the competitive service. No such employee may .

be compensated at & rate exceeding the maximum rate pro-

vided for GS—IS of the General Schedule under section 5332
of title 5 of the United States Code.

“(d) A special prosecutor may request, and the Depart-
ment of Justice shall provide to such special prosecutor
assistance which may include affording to such special prose-
cutor full access to any records, files, or other materials
relevant to matters within such special prosecutor’s prosecu-
torial jurisdiction, and providing to such special prosecutor
the resources and personnel required to perform such special
prosecutor’s duties. |

‘““(e) A special prosecutor may accept referral of a

.matter by the Attorney General, if the matter relates to a

matter within the prosecutorial jurisdiction established by

the division of the court.

. “8 595. Reporting and congressional oversight

- “(a) A special prosecutor appointed under this chap-
ter may make publie from time to time, and shall send to

the Congress at least annually, statements or reports on the

activities of such special. prosecutor, These statements and

- reports shall contain such information as that special prosecu-

tor decms appropuiate.
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©+ ““(h) (1) In addition to any reports made under sub-
scetion (a) of this section, a special prosecutor appointed
under this chapter shall, at the conclusion of such special

+ prosecutor’s duties, submit to the division of the court a
report undor this subsection. *

“(2) A report under this subsection shall set forth
fully and completely a diecription of the work of the special
prosecutor, including the disposition of all cases brought,
and the reasons for not prosecuting any matter within the
‘prosecutorial jurisdiction of such special prosecutor which
was not prosecuted. The report shall be in sufficient detail
to allow determination of whether the special prosecutor’s
investigation was thoroughly and fairly completed.

“(8) The division of the court may release to the Con-

_ gress, the public, or to any appropriate person, such portions
of a report made under this subsectiont as the division ‘deems
appropriate. The division of the court shall make such orders
as areappropriate to protect the rights of any imdividmal
named in such report and prevent undue interference with
any pending prosecution, The division of the court may make
any portion of a report under this section available to any in-
dividual named in such report for the purposes of receiving
‘within o time limit set by the division of the court any com-

 ments-or factual information that such individual may sub-

‘mit. Such comments and factual information, in whole or in
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part, may in the discretion of such division be included ds
an appendix to such report.

“(c) A special prosccutor shall promptly advise the
House of Representatives of any substantial and credible in-
formation which such special prosecutor receives that may
constitute. grounds for an impeachment, Nothing in this chap-
ter or section 49 of this title shall prevent the Congress or
either House thereof from obtaining inforraation in the course
of an impeachment proceeding.

““(d) The appropriate committecs of the Congress shall
have oversight jurisdiction with respsct to the official con-
duct of any special prosecutor appointed under this chap-
ter; and such special prosccutor shall have the (1lity to cd-
operate with the exercise of such oversight jurisdiction.

“(e) A majority of majority party members or a ma-

jority of all nonmajority party members of a judiciary com-

.mittee of either House of the Congress may reql{est in writ-

ing that the Attorney Gleneral apply for the appointment of

"a special prosecutor under this chapter. Not later than thirty

days after the receipt of such a request, the Attorney General

shall provide written notification of any action the Attorncy

Goneral has taken under this chapter in response to ‘such
request and, if no application has bheen made to the division
of the court, why such application was not made. Such writ-

ten notification shall be provided to the committee on which -
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the persons making the roquest serve, and shall not be
revealed to any third party, except that the committee
may, either on its own initiative or upon the request of the
Attorney General, make public such portion or portions of
such notifieation as will not in the committee’s judgment
prejudice the rights of any individual.

“8 596, Removal of a special prosecutor; termination of

office

“(a) A special prosccutor appointed under this chapter
may be removed from office, other than by impeachment and
conviction, only by the division of the court and only for
extraordinary impropriety or such incapacitation or other
condition as substantially impairs the performance of such
special prosecutor’s duties.

“(b) (1) An office of special prosecutor shall terminate
upon the submission by the special prosecutor of notification
to the Attorney General that the investigation of all matters
withie: the prosecutorial jurisdiction of such special prosecutor
or accepted by such special prosecutor under section 594 (e)
of this title, and any resulting prosccutions, have beun com-
pleted or so substantially completed that it would be appro-
priate for the Department of Justice to complete such investi-
gations and prosecutions. No such submission shall be effec-
tive to terminate such office until after the completion and

filing of the report required under seotion 595 (b) of this title.
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““(2) The division of the court, either on its own motion
or upon suggestion of the Attorney General, ﬁmy terminate
an office of special prosecutor at any time, on the ground that
the investigation of all matters within the prosecutorinl
jurisdiction of the special prosecutor or accepted by such
special prosecutor under section 594 (e), and any resulting
prosecutions, have been completed or so substantially com-
pleted that it would be appropriate for the Dopartment of
Justice to cumplete such investigations and prosecutions.

“§ 597. Relationship with Department of Justice

“(a) Whenever a matter is in the prosecutorial jurisdic-
tion of a special prosecutor or has been accepted by a special
prosecutor under scction 594 (¢) of this titlo, the Depart-
ment of Justice, the Atttorney General, and all other officers
and employees of the Department of Justice shall suspend all
investigations and proceedings regarding such matter, except
to the extent required by section 594 (&) of this title.

“{b) The Attorney General or the Solicitor General
may make a presentation to any court as to issues of law
raised by any case or proceeding in which a special prosecu-
tor participates in an official capacity or any appeal of such
a case or proceeding.

“§ 598. Termination of effect of chapter
“This chapter shall cease to have effect five years after

the date on which it takes effect, except as to the complotion
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of then-pending matters, which in the judgment of the divi-
sion of the court require its continuance in effect, This chapter
shall continue in effect with respect to such matters until
the division of the court determines that such matters have
been completed.”.

() The tables of chapters for title 28 of the United
States Code and for part IT of such title 28 are each amended
by inserting immediately after the item relating to chapter
37 the lollowing new item:

430, Special prosecutor.

(¢) There are authorized to be appropriated for each
fiscal year such sums as may be necessary, to be held
by the Department of Justice as a contingent fund for
tho use of any spocial posecutors appointed under chapter
39 (velating to special prosecutor) of title 28 of the United
States Code in the carrying out of functions under such
chapter,

ASSIGNMENT OF JUDGES TO DIVISION TO APPOINT SPECIAL
PROSEQUTORS

Sec. 3. (a) Chapter 3 of title 28 of the United States
Code is amended by adding at the end the following new
section:

“8 49, Assignment of judges to division to appoint special
prosecutors

“(a) Beginning with the two-year period commencing
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on the date this section takes effect, the chief judge of the
United States Court of Appeals for the District of Columbia
shall assign three persons who are judges or justices for
each successive two-year peried to a division of the United
States Court of Appeals for the District of Columbia to be
the special panel of the court for the purposes of chapter 39
of this title.

“(b) Except as provided under subsection (f) of this
section, assignment to the division established in subsection
(a) of this section shall not be a bar to other judicial assign-
ments during the term of such division.

“(cYy In assigning judges or justices to sit ou the divi-
sion established in subsection (a) of this section, priority
shall be given to senior retired circuit judges and senior
retired justices.

“(d) The chief judge of the United States Court of
Appeals for the District of Columbia may make a request
to the Chief Justice of the United States, without presenting
a certificate of necessity, to designate and assign, in accord-
ance with section 294 of this title, retired circuit court judges
of another circuit or retired justices to the division established
under subsection (a) of this section.

“(e) Any vacancy in the division established under
subsection (a) of this section shall be filled only for the

remainder of the two-year périod in which such vacancy
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occurs and in the same manner as initial assignments to the
division were made.

“(f) No judge or justice who is & member of the divi-
sion established in subsection (a) of this section participated
in a function conferred on the division under chapter 39 of
this title involving a special prosecutor shall be eligible to
participate in any judicial proceeding involving & matter
which involves such special prosecutor while such special
prosecutor is serving in that office or which involves the exer-
cise of such special prosecutor’s official duties, regardless of
whether such special prosecutor is still serving in that
office.”.

(b) The table of sections for chapter 3 of title 28 of the

“United States Code is amended by adding at the end the

following item:

“49, Assignment of judges to division to appoint special prosecutors.”.
DISQUALIFICATION OF OFFICERS AND EMPLOYEES OF THE
DEPARTMENT OF JUSTICE

Skc. 4. (a) Chapter 31 of title 28 of the United States
Code is amended by adding at the end the following:
“§ 528, Disqualification of officers and employees of the
. Department of Justice
“The Attorney General shall promulgate rules and regu-
lations which require any officer or employee of the Depart-

ment of Justice, including a United States attorney or a
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member of his staff, to disqualify himself from participation
in a particular investigation or prosecution if such partici-
pation may result in a personal, financial, or political conflict
of interest, or the appearance thereof. Such rules and regula-
tions may provide that a willful violation of any provision
thereof shall result in removal from office.”.

(b) The table of sections for chapter 81 of title 28 of
the United States Code is amended by adding at the end the

following:

#5928, Disqualification of oflicers and employees of the Department of
Justice.”.
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IN THE HOUSE OF REPRESENTATIVES

Ju~e 30,1977

My, AnpersoN of Illinois (for himself and Mr. Conex) introduced the follow-
ing bill; which was referred to the Commitice on the Judiciary

A BILL

To amend title 28 of the United States Code to provide for the
appointment of a special prosecutor in appropriate cases, to
require the Attorney General to make a preliminary investi-
gation of alleged improper foreign influence in Congress to
determine whether or not such a special prosecutor should
be appointed for any cases arising therefrom, and for other
purposes.

Be it enacted by the Senate and House of Representa-

N

lives of the Uniled Slales of America in Congress assembled,
SIIORT TITLE

SrortoN 1, This Act may be cited as the “Special

v i W

Prosecutor Act”,
I
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SPECIAL PROSECUYOR

Suc. 2. (a) Titde 28 of the United States Code is

amended Dy inserting immediately after chapter 37 the

following new chapter:

“See,
“501.,
#5302,
%593,
“504,
%593,
$596.
“597.

“Chapter 39—SPECIAL PROSECUTOR

Appointment,

Proseeutorinl jurisdiction; authority.

Removal or termination.

Final veport ; congressional oversight,

Presentations by Attorney General and Solicitor Genernl,
Special panel of the court.

Tormination of eflect of chapter.,

“8 591. Appointment

“(a) Upon receiving any specific information that any

of the persons described in subsection (b) of this section

has—

“(1) knowingly authorized or engaged in any Ted-
eral criminal act or omission involving the abuse of
Federal office;

“(2) knowingly authorized or engaged in any act
or omission constituting a violation of any Iederal
criminal law regulating the financing or conduct of elec-
tions 'or election campaigns; or

“(3) violated any Federal criminal law relating to
the obstruction of justice or perjury, or conspired to
violate any such Federal criminal law or to defraud the

United States;
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the Attorney CGeneral shall conduet, for a period not to
exceed sixty days, such preliminary investigation as the
Attorney General deems appropriate to ascertain whether
the matter under investigation is so unsubstantiated that no
forther investigation or prosecution is warranted.

“(b) The persons referred to in subsection (a) of this
section are as follows:

(1) The President or Viee President.

“(2) Any individual serving in a position compen-
sated at level I of the lixecutive Schedule under section
5312 of title 5 of the United States Code.

“(8) Any individual working in the Executive
Office of the President and compensated at a rate not
less than the rate provided for level IV of the Executive
Schedule under section 5315 of title 5 of the United
States Code.

“(4) The Dircetor of the Federal Bureau of In-
vestigation or the Director of Central Intelligence.

“{5) Any individual who held any office or position
deseribed in any of paragraphs (1) through (4) of this
subsection during the incumbency of the President or
during the period the Iast preceding President held
office, if such preceding President was of the same

~political party as the.incumbent President.
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“(6) A national campaign manager or chairman of
any national campaign committee sccking the election
or reelection of the President.

“(7) A Member of Congress (including a Delegate
to the House of Representatives or Resident Commis-
sioner in the House of Representatives) .

“(c) If the Attorney General finds the matter subject
to preliminary investigation in accordance with subsection
(a) of this section is so unsubstantiated that no further
investigation or prosecution is warranted, the Attorney
General shall file o memorandum with the special panel of
the court. Such memorandum shall contain & symmary of
the information received and the results of any preliminary
investigation.

“(d) Tf, after the filing of a memorandum under sub-
section (c) of this scction, the Attorney General receives
additional specific information about the matter to which
such memorandum related, which information, in the judg-
ment of the Attorney General, warrants further investigation
or prosecution, the Attornsy General shall, not later than
thirty days alter receiving such additional information, apply
to the special panel of the court for the appointment of
o special prosecutor.

“(c) If the Attorney General finds the matter subject

to preliminary investigation in accordance with subsection
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() of this section warrants further investigation or prosecu-
tion, or if sixty days elapse from the receipt of the informa-
tion and the Attorney General has not yet determined that
the matter is so unsubstantiated that the matter does not
warrant further investigation, then the Attorney General
shall apply to the special panel of the court for the appoint-
ment of a special prosecutor.

“{f) If, in the course of any Federal criminal investiga-
tion, the Attorney General determines that the continuation
of the investigation or of a resulting prosceution or the out-
come of such investigation or prosecution may so directly and
substantially affect the political interests of the President, of
the President’s political party, or of the Attorney General as
to make it inappropriate in the fnterest of the administration
of justice for the Department of Justice to conduct such inves-
tigation, then the Attorney General shall apply to the special
panel of the court for the appointment of a special prosecutor.

“(g) Any memorandum or application filed under this
section with the special panel of the cowt shall not be re-
vealed to any third party without leave of the court. In the
case of any such application, the application shall contain
sufficient information to assist the special panel of the comrt
to select a special prosecutor and to define that special prose-

cutor’s prosecutorial jurisdiction.

94672 0 =70 ~ 10
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““(h) Upon the receipt of an application under this see-
tion, the special panel of the court shall appoint an appropri-
ate special prosecutor and shall inform the Attorney Generel
and the Congress of, and make public, the name of such
special prosecutor.

(i) The Attorney General may request that the court
assign new matters to an oxisting special prosecutor or that
the prosecutorial jurisdiction of such & special prosecutor
be expanded, and the special panel of the court may make
appropriate orders for such assignment or expansion. A
special prosecutor may accept a referral of a4 matter by the

Attorney General, if the matter relates to a matter within

" the prosecutorial jurisdiction established by the special panel

of the court.

“(j) A judiciary committee of either Iouse of the
Clongress may request that the Attorney Clencral apply for
the appointment of a special prosccutor under this section.
Not later than thirty days after the receipt of such a request,
the Attorney General shall notify the committee making the
request in writing of any action the Attorney General has
taken unhder this section, and, if n1o application has been made
to the special panel of the court under this section, why such
application was not made. Such written notification shall not
be revealed to any third party except that the committee

may, cither on its own initiative or upon the request of the

»
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Attorney General, make public such portion or portions of
such notification as will not in the committee’s judgment
prejudice the rights of any individual,

“(k) Tpon application of a majority of majority party
mewmbers or a majority of all non-majority-party members
of a judiciary committee of either House of the Congress, the
United States District Court for the Distriet of Columbin
may issue any appropriate order (including an order in the
natare of a writ of mandamus) commanding the Attorney
General to comply with any provision of this chapter.

“(1) (1) The Attorncy General shall upon the date of
the cnactment of this subsection conduet, for & period not to
exceed ninety days, a preliminary investigation into whether
there has been since 1970 improper or illegal conduct on the
part of any Representative or Senator in the Congress of the
United States with respect to the receipt or aceeptance of any
valuablo consideration from representatives of any foreign
government in order to influence legislativn or other govern-
ment action, |

“(2) The Attorney General, upon the completion of the
ninety-day period referred to in paragraph (1) of this sub-
section, shall make such findings and take such actions under
this section (including, if appropriate, applying for the ap-
pointment of a special prosecutor) with respect to such in-

vostigation as the Attorney General would he required by
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this section to take with respect to n preliminary investigation
undertaken in accordance with subsection (a) of this section.
“§592. Prosecutorial jurisdiction; authority

“(a) Notwithstanding any other provision of law, a
special prosecutor appointed under this chapter shall
have, with respect to all matters in such special prosecu-
tor’s prosecutorial jurisdiction established under this chapter
all the investigative and prosecuntorial functions and powers
of the Department of Justice, the Attorney General, and any
other officer or employce of the Department of Justice.

“(b) A special prosecutor appointed under this chapter
shall receive compensation at a per diem rate equal to the
rate of basic pay for level IV of the Executive Schedule
under section 5315 of title 5 of the United States Codo. For
the purposes of carrying out the duties of the office of
special prosecutor, such special prosecutor shall have power
to appoint, fix the compensation, and assign the duties of
such employees as such special prosecutor deems necessary
(including investigators, attorneys, and pari-time consult-
ants). The positions of all such employees are exempted
from the competitive service, No such cmployee may be
compensated at a rate exceeding the maximum rate provided
for GS-18 of the General Schedule under section 5332 of titlo
5 of the United States Code. |

“(c) A specinl prosecutor appointed under this chapter
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may make public {from time to time and shall send to the
Congress at least annually such statements or reports as
such special prosecutor deems appropriate.

“(d) There are authorized to be appropriated for each
fiscal year such sums as may be necessary, to be held by
the Department of Justice as a contingent fund for the use
of any special prosecutors in the carrying out of this chapter.
“§ 593. Removal or termination

“(a) A special prosecntor appointed under this chaptor
may boe removed from offic, other than by impeachment and
conviction, only by tho special panel of the court and only
for extraordinary impropriety, or such incapacitation or other
condition as substantially impairs the performance of such
special prosecutor’s duties.

“(h) The office of a spocial prosecutor shall terminate
upon the submission by such special prosecutor of notifica-
tion to the Attorney General that the investigation of all
mattors within the prosecutorial jurisdiction of such special
prosecutor, and any resulting prosccutions, have been com-
pleted or so substantially completed that it would e appro-
priate for the Department of Justice to complote such mat-
ters, No such submission shall be eflective to terminate such
offico until after the completion and filing of the report re-

quired under soction 594 of this title.
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“(c¢) The special panel of the cowt mny, either on
such panel’s own motion or upon suggestion of the Attorney
General, terminate the office of special prosecutor at any
time, on the grounds that the investigation of all matters
within the prosecutorial jurisdiction ol the special prosecutor,
and any resulting prosecutions, have been completed or so
substantially completed that it would be appropriate for the
Department of Justice to complete such matters.

“§ 594: Final report; congressional oversight

““(a) (1) In addition to any reports made under section
592 of this title, a specidl prosecutor appointed under this
chapter shall, at the conclusion of such special prosecutor’s
duties, submit to tho speotial panel of the cowt a report under
this section.

“(2) A report undor this section shall set forth fully
and completely a description of the work of the special prose-
cutor, including the disposition of all cases brought, and the
reasons for not prosecuting any matter within the prose-
cutorial jurisdiction of such special prosecutor which was not
prosecuted. The report shall be in sufficient detail to allow
dotermination of whether the special prosccutor’s investiga-
tion was thoroughly and fairly completed,

“(8) The spacial panel of the court may release to tho
Congress, the publie, or to any appropriate petson, such

portion of a report made under this section as the spocinl
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panel deems appropriate, The special panel of the court shall
make such orders as are appropriate to protect the rights
of any individual named in such report and provent undue
interferonce with any pending prosecution, The special panel
of the court may make any portion of a report under this
section available to any individual named in such report for
the purposos of receiving within o time limit sot by the spe-
cial panel any comments or factual information that such in-
dividual may submit, Such comments and factual informa-
tion, in whole or in part, may in the discretion of such
gpecial panel be included as an appendix to such report.

“(4) A special prosecutor, where appropriate, shall
promptly advise the chairman and ranking minority member
of the House committee having jurisdiction over impench-
ments of any substantial and eredible information which such
special prosecutor receives that may constitute grounds for
an impeachment, Nothing in this chapter shall prevent the
Congress or cither Mouse thereof from obtaining information
in the course of an impeachment proceoding.

“(b) Tho appropriate committecs of the Congress shall
have oversight jurisdiction with respect to the official con-
duct of any special prosecutor appointed under this chapter,
and sueh special prosocutor shall have the duty to cooperato

with the exerciso of such oversight jurisdiotion.
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%8 595, Presentations by Attorney General and Solicitor
General

“Nothing in this chapter shall prevent the making by
the Attorncy General or the Solicitor General of a presen-
tatien to any court as to issues of law raised by any case
or appeal.

8 596. Special panel of the court

“The special panel of the court to which functions are
given by this chapter is the division established under section
49 of this title.

“8 597. Termination of effect of chapter

“This chapter shall cease to have effect five years after
the date on which it takes effect, except as to the completion
of then-pending matters, which in the judgment of the special
panel of the court requires its continuance in eflect, with
resp2et to which matters it shall continue in effect unti! such
special panel determines that such matters have heen
completed.”.

(b) The tables of chapters for title 28 of the United
States Code and for part IT of such title 28 arc each
amended by inserting immediately after the item rclating
to chapter 37 the following new item:

%39, Special prosecutor.”
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ASSIGNMENT OF JUDGES 10 DIVISION T0 APPOINT SPECTAL
PROSEOULORS

Seo. 8. (a) Chapter 3 of title 28 of the United States
Code is amended by adding at the end the following new
section:

“§49. Assignment of judges to division to appoint special
prosecutors

“(a) Beginning with the two-year period commencing
on the date this section takes effect, the chief judge of the
United States Court of Appeals for the Distsict of Columbia
shall assign three persons who are judges or justices for
cach successive two-year period to a division of the United
States Cowrt of Appeals for the District of Columbia to be
the special panel of the court for the purposes of chapter 39
of this title.

“(b) Except as provided under subsection (f) of this
section, assignment to the division established in subsection
(a) of this section shall not be a bar to other judicial assign-
ments during the terms of such division. :

“(c) In assigning judges or justices to sit on the divi-
sion established in subsection (a) of this section, prierity
shall be given to senior retired circuit judges and senior

retired justices.
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“(d) The chief judge of the United States Court of
Appeals for the District of Columbia may make a request
to the Chief Justice of the United States, without presenting
a certificate of necessity, to designate and assign, in accord-
ance with section 294 of this title, retived circuit court judges
of another cireuit or retired justices to the division established
under subsection (a) of this section.

“(e) Any vacancy in the division established under
subsection (a) of this section shall be filled only for the
remainder of the two-year period in which such vacancy
occurs and in the same manner as initial assignments to the
division were made.

“(f) No judge or justice who as a member of the di-
vision established in subsection (a) of this section partici-
pated in a function conferred on the division under chapter
39 of this title involving a special prosecutor shall be eligible
t:) participate in any judicial proceeding involving a matter
which involves such special prosecutor while such special
prosccutor is serving in that office or which involves the
exercise of such special prosecutors’ official duties, regardless
of whether such special prosceutor is still serving in that
office.”. .

(b) The table of sections for chapter 3 of title 28 of
the United States Code is amended by adding at the end

the following item:

“49, Assignment: of judges to division to appeint speeial proseeutors,”,

.
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DISQUALIFICATION OF OFFIOERS AND EMPLOYEES OF 'TIE
DEPARTMENT OF JUSTICE

SEC. 4. (a) Chapter 81 of title 28 of the United States
Code is amended by adding at the end the following:
“§ 528, Disqualification of officers and employees of the

Department of Justicé

“The Attorney General shall promulgate rules and regu-
lations which require any officer or employee of the Depart-
ment of Justice, including a United States atiorney or a
mlember of his staff, to disqualify himself from participation
ina pafticulm‘ investigation or prosecution if such partici-

pation may result in a personal, financial, or political conflict

~of interest, or the appearance thereof. Such rules and regula-

tions may provide that a willful violation of any provision
thercof shall result in removal from office,”.

¢ (b) The table of sections for chapter 31 of title 28 of
the United States Code is amended by adding at the end the
following:

“528. Disquatification of officers and employees of the Department of
Justice.”.
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IN THE HOUSE OF REPRESENTATIVES

Juny 19,1977

My, Evans of Delawnre introduced the following bill; which was referved to

the Committee on the Judiciary

A BILL

To require the President to appoint a Special Prosecutor to

(<R ¢ s R =2 T - | ST - -\ T\ TN - 3

investigate and prosecute acts by agents of foreign govern-
ments to influence elected and nonelected officials and
employees of the United States.

Be it enacled by the Senate and House of Representa-

tives of the United Stales of America in Congress assembled,

That this Act may be cited as the “Congressional Integrity
Act of 1977”.

Seo. 2. The President shall, within thirty days of enact-
ment of this Act, cause to be appointed a special prosecutor
to serve in the Department of Justice.

Sro. 8. The Special Prosecutor shall investigate, prepare,
and conduct prosecutions with respect to acts by agents of

I
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foreign governments designed to buy influence for such gov-
ernments from elected officials and employees of the United
States by providing to such officials and employces money,
gilts, free trips, and othor matters of value.

Sro. 4. (a) Notwithstanding any other provision of law,
a Special Prosccutor appointed under this Act shall have,
with respeet to all matters in such Specinl Proseeutor’s prose-
cutorial jurisdiction established under this Aet, full power,
and independent authority—

(1) to conduct proceedings before grand juries and
other investigations;

(2) to participate in court proceedings and engage
in any litigation, including civil and criminal matters, as
he deems necessary;

(8) to appeal any decision of a court in any case
or procecding in which such Special Prosecutor partici-
pates in an official capacity;

(4) to review all documentary evidence available
from any source;

(5) to determine whether to contest the assertion
of any testimonial privilege;

(G) to receive appropriate national secwrity clear-
ances and, if necessary, contest in court, including, where

appropriate, participation in in camera proceedings, any
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claim of privilege or attempt to withhold evidence on
grounds of national security;

(7) to make applications to any Federal court for
a grant of immunity to any witness, consistent with ap-
plicable statutory requivements, or for warrants, sub-
penas, or other court orders, and, for purposes of sections
6003, 6004, and 6005 of title 18, a special prosecutor
may exercise the authority vested in a United States at-
torney or the Attorney General;

(8) to inspect, obtain, or use the original or a copy
of any tax return, in accordance with the applicable stai-
utes and regulations, and for purposes of section 6103
of title 26, and the regulations issued thereunder, a spe-
cial prosecutor may exercise tho powers vested in a
United States attorney or the Attorney General;

(9) to initinte and conduct prosecutions in any
court of competent jurisdiction, {rame. and sign indict-
ments, file informations, and handle all aspects of any
eose in the name of the United States; and

(10) to exercise all other investigative and prosecu-
torial functions and powers of the Department of Justice,
the Atlorney General, and any other officer or employee‘
of the Department of Justice, exvept that the Attorney

General shall exercise direction or control as to those



N

B W

fes ]

© 6 -9 o

10
1
12
13
14

16
17
18
19
20
21
22
23

25

155

matters that specifically require the Attorney General’s

personal action under section 2516 of title 18.

(b) A Speocial Prosecutor appointed under this chapter
shall receive compensation ab o per diem rato equal to the
rate of basic pay for level IV of the Exccutive Schedule
under section 5315 of title 5.

(¢) Tor the purposes of carrying out the duties of
the office of Special Prosecutor, » Special Trosecutor shall
have power to appoint, fix the compensation, and assign the
duties of such employces as such Special Prosecutor deems
necessary (including investigators, attorneys, and part-time
consultants) . The positions of all such employees are ex-
empted from the competitive service. No such employee may
be compensated at o rate exceeding the maximum rate pro-
vided for GS-18 of the General Schedule under section 5332
of title 5.

(d) If requested by a Special Prosceutor, the Depart-
ment of Justice shall provide to such Special Prosecutor
assistance which shall include full access to any records, files,
or other materials relevant to matters within his prosecutorial
jurisdiction, and providing to such Special Prosceutor the ro-
sources and personnel required to perform such special pros-
ecutor’s duties.

(¢) A Special Prosccutor may ask the Attorney General

or the division of the court to refor matters related to the
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Special Prosecutor’s prosecutorial jurisdiction, A special pros-
ecutor may accept referral of a matter by the Attorney Gen-
cral, if the matter relates to & matter within such special
prosecutor’s prosecutorial jurisdiction as established by the
division of the court. If such a referral is accepted, the Special
Prosecutor shall notify the division of the court.

(f) To the maximum extent practicable, a special pros-
ecutor shall comply with the written policies of the Depart-
ment of Justice respecting enforcement of the criminal lasvs
which have been promulgated prior to the special prose-
cutor’s appointment,

Seo. 5, There are authorized to be appropriated such
sums as may be necessary to carry out the provisions of this

Act.
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IN THE HOUSE OF REPRESENTATIVES

Juny 21,1977

Mr. Lracir (for himself and My, Conconay of llineis) introduced the follow-
ing bill; which was referred to the Committee on the Judiciary

A BILL

To amend title 28 of the United States Clode to provide for the
appointment of a special prosecutor to investigate alleged
improper foreign influence in the Federal Government.

Be it enacted by the Senate and House of Representa-

1
9 tives of the United Stales of America in Congress assembled,

3 SIIORT TITLE
4 SecrioN 1. This Act may be cited as the “Improper
5 Toreign Influence Special Prosecutor Act of 19777,

<o

SPLRCIAT: PROSECUTOR

Sro. 2. (a) Title 28 of the United States Code is

w =3

amended by inserting immediately after chapter 87 the fol-

<

lowing new chaptor:

I

04-072 0 < 70 = 1)
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“Chapter 38—IMPROPER FOREIGN INFLUENCE
SPECIAL PROSECUTOR

“Sec,

4581, Appointment.

“582, General proseentorial jurisdiction; authority,

“583, Scope of mandated Investigation,

“594, Removal ov termination.

%385, Final repott; congressionn] oversight,

4586, Presentations by Attorney General and Solieitor General,
%587, Speeial panel of the court.

w588, Bilcotive date, termination of effoct of chapter.

“8 581. Appointment

“Phe Attorney Gleneral shall, within fifteen days of the
offective date of this Act, apply to the special panel of the
court for the appointment of a special prosecutor to act pur-
suant to the provisions of this Act.
“§ 582, General prosecutorial jurisdiction; authority

“(a) Notwithstanding any other provision of law, the
special prosecutor appointed under this chapter shall have,
with respeet to all matters in such special prosceutor’s
prosecutorial jurisdiction established under this chapter all
{he investigative and prosccutorial funetions and powers of
the Department of Justice, the Attorney General, and any
other officer or employee of the Department of Justice,

“(h) The special prosecutor appointed under this chap-
tor shall recoive compensation at a per diem rato equal to the
rate of basic pay for level IV of the Tixecutive Schedule
under section 5315 of title 5 of the United States Code. Tor

the purposes of carrying vut the duties of the office of
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special prosecutor, such special prosecutor shall have power
to appoint, fix the compensation, and assign the duties of
such employees as such special prosecutor deems necessary
(including investigators, attorneys, and part-time consult-
ants) . The positions of all such employees are exempted
[rom the competitive service. No such employee may be
compensated at a rate excceding the maximum rate provided
for GS-18 of the General Schedule under section 5382 of
title 5 of the United States Code,

“{e) The special prosecutor appointed ander this chap-
ter may make publie from time to {ime and shall send to
the Congress at least annually such statements or reports as
such special prosecutor deems appropriate,

“(d) There are authorized to be appropriated for cach
fiseal year such sums as may he necessary, to be held by
the Department of Justice as a contingent fund for the use
of any special proseet. s in the carrying out of this chapter.
“8 583, Scope of mandated investigation

“(a) The special prosecutor is charged with investigat-
ing substantive allegations that any of the persons deseribed
in subsection (b) of this scetion has—

“(1) knowingly authorized or engaged in any Fed-
eral eriminal act or omission involving Tederal office;
“(2) knowingly authorized or engaged in any act

or omission constituting a violation of any Federal crim-
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inal law regulating finance or conduct of eleotions or
election campaigns; or
“(8) violated any Federal criminal law relating to
the obstration of justice or perjury, or conspired to vio-
late any such Federal criminal law or to defraud the
United States;
where such action, omission, or authorization relates to an
attempt by a foreign government or a foreign national, or an
agent of either, to influence the operation of the Government

of the United States. Such investigation shall inclnde but

" not be limited to an investigation of the activities of the

Government of the Republic of Korea, its nationals and
agents,
“(b) 'The persons referred to in subscetion (a) of this
section are as follows:
“(1) any clected official of the Tederal Govern-

meitt;

“(2) any appointed official of the TFederal Govern-
ment;

“(8) any employee of the Federal Government;

“(4) any individual who held any office or position
described in any of paragraphs (1) through (3) of this
subsoction at any time, unless—

“(A) such individual is immune from prosecu-




T T

[=2> B 1 §

-3

161

tion as a result of the applicable statute of limita-
tions, and
“(B) an investigation of such individual would
not contribute significantly to other ongoing investi-
gations in the opinion of the special prosecutor;
“(6) any individual who, even though not an
elected official, appointce, or employee of the Federal

Government, the prosecutor has reason to belicve has

engaged in a conspirasy with an individual or individuals.

included in paragraphs (1) through (4) where such
conspiracy is within the scope of subsection (a) of this
section,

“8 1384, Removal or termination

“(a) The special prosecutor appointed under this chap-
ter may be removed [rom office, other than by impeachment. .
and conviction, only by the special panel of the court and
only for extraordinary impropriety, or such incapacitation or
other condition as substantially impairs the performance of
such special prosecutor’s duties.

“(b) The office of the special prosecutor shall terminate
upon the submission by such special prosecutor of notifica-
tion to the Attorncy General that the investigation of all
matters within the prosccutorial jurisdiction of such special

prosceutor, and any resulting prosecutions, have been.co;n-r
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pleted or so substantially completed that. it would he appro-
priate for the Department of Justice to complete such mat-

ters. No such submission shall be effective to terminate such

"office tntil after the completion and filing of the zeport ve-

quired under section 585 of this title.
“§'585. Final report; congressional oversight

“(a) (1) In addition to any reports made under section

8 582 of this tifle the special prosecutor appointed under this

10
11
12

14"

15

16°
17
18

19
20

21"

22
23

24

chapter shall, at the conclusion of such special prosecutor’s

duties, submit to the special panel of the court a report under

this section,

“(2) A report under this section shall set forth fully
and completely a deseription of the worlk of the spéciul prosy-
cutor, inchiding the disposition of all cases brought, and the
reasons for not prosecuting any matter within the prose-

ctorial jurisdiction of such special prosecutor which was not

‘prosecut:-1. The report shall bo in sufficient detail to allow -

determination of whether the special prosecutor’s investiga--

tion was thorourrhly and fairly éompleted

“(3) The special pnnel of the court may “release to the
0011(7‘ICSS, the pubhc, or to any appmpuate pevson, such
po)’lon of a 10pmt madc under this section as the special
panel dccms approp! iate. The qpecml panel of the court shall.
malke such orders as arc ‘11)1‘)101)r1&t0 to protect the rights

of any individual named in such report and prevent yndue
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interference with any pending prosccution. The special panel
of the court may make any portion of a report under this
section available to any individual named in such report for

the purposes of receiving within a time limit set by the spe-

* cial panel any comments or factual information that such in-

dividual may submit. Such comments and factual informa-
tion, in whole or in part, may in the diseretion of such
special panel be included as an appendix to such report.

“(4) The special prosecutor, where appropriate, shall
promptly advise the chairman and ranking minority member
of the House committee having jurisdiction over impéach-
ments of any substantial and eredible information which such
special prosecutor receives that raay constitute grounds for
an impeachment. Nothing in this chapter shall prevent the
Congress or cither House thercof {rom obtaining information
in the course of an impeachment proceeding.

“(h) The appropriate committees of the Congress shall
have oversight jurisdiction with respect to the official con-
duct of the special prosccutor appointed under this chapter,
and such special prosecutor shall have the duty to cooperate
with the exercise of such oversight jurisdiction,

“8 586. Presentations by Attorney General s:d Solicitor
General
“Nothing in this chapter shall prevent the making by

the Attorney General or the Solicitor General of a presen-
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tation to any court as to issues of law raised by. any case
or appeal.
“§ 587. Special panel of the court

“(a) The chief judge of the United States Court of
Appeals for the District of Columbia shall assign three per-
sons who are judges of the United States Court of Appeals
for the District of Columbia to bo the special panel of the
court for the purposes of section 581 of this Act.

“(b) No judge who served as a member of this special
panel for the appointment of the special prosecutor under
this Act shall be eligible to participate in any judicial pro-
ceedings involving a matter which involves such special
prosecutor while such special prosecutor is serving pursuant
to this Act.

““(¢) The special panel shall be constituted until such
time as the Office of Special Prosecutor is terminated pur-
suant to either subsection (b) or (c) of section 584 of this
Act.

“§ 588, Effective date, termination of effect of chapter

“This chapter shall take effect September 1, 1977, and
shall cease to have effect upon termination of the Office of
Special Prosecutor under either subsection (b). or (c) of

section 584, '
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IN THE HOUSE OI' REPRESENTATIVES

JuLy 26,1977

Evaxs of Delaware (for himself, Mr, Baviasr, Mr. Corcoran of Illinois,
Mr, Dornan, Mr. Eowarns of Oklahoma, Mr. Xeame, Mr. Kinoxess, Mr,
Manrtorr, Mr, QuavLe, Mr, Sawyer, Mr. Sreers, Mr. SraNceLann, and
Mr, Warker) intisduced the following billy which was referred to the
Committeo on the Judiciary

A BILL

require the President to appoint a special prosecutor to
investigate and prosecute acts by agents of foreign govern-
ments to influence elected and nonelected officials and em-.
ployees of the United States.

Be it enactec by the Senate and House of EKepresenla-
tives of the Uniled States of America in Congress assembled,
That this Act may be cited as the “Congressional Integrity
Act of 19777, :

SEc. 2. The President shall, within thirty days of enact—'
ment of this Aect, cause to be appointed a special prosecutor’
to serve in the Department of Justice. |

SEto. 3. The special prosecutor shall investigate, prepare,
I
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and conduct prosecutions with respect to acts by agents of
foreign governments designed to buy influence for such gov-
ernments from elected officials and employees of the United
States by proﬁiding to such officials and employees money,
gifts, free trips, and other matters of value.

Sec. 4. (a) Notwithstanding any other provision of
law, a special prosecutor appointed under this Act shall have,

with respect to all matters in such special prosecutor’s prose-

“cutorial jwisdiction established under this Aet, full power,

and independent authority—

(1) to conduet procecdings hefore grand juries and
other investigations;

(2) to participate in court proceedings and engage
in any litigation, including civil and eriminal maltters,
as he deems necessary;

(3) to appeal any decision of a court in any case
or procecding in which such special prosecutor par-
ticipates in an official capacity;

» (4) to review all documentary evidence available
from any source;

(8) to determine whether to contest the assertion
of any testimonial privilege;

(G) to receive appropriate national securily clear-

ances and, if necessary, confest in court, including, where
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appropriate, participation in in camera proceedings, any
claim of privilege or attempt to. withhold evidence on
grounds of national security;

(7) to make applications to any Federal court for
a grant of immunity to any witness, consistent with ap-
plicable statutory requirements, or for warrants, sub-
penas, or other court orders, ﬁnd for purposes of sections
6003, 6004, and 6005, of title 18, a special prosecutor
may exercise the authority vested in a United States
attormey or the Attorney General;

(8) to inspect, obtain, or use the original or a copy
of any tax return, in accordance with the applicable
statates and regulations, and for purposes of section
6103 of title 26, and the regulations issued thereander,
a special prosecutor may excrcise the powers vested in
o United States attorney or the Attorney "General;

(9) to initiate and conduct prosecutions in any
cowrt of competent jurisdiction, frame and sign indict-
ments, file informations, and handle all aspects of any
case in the name of the United States; and

(10) to excreise all other investigative and prosecu-
torial functions and powers of the Department of ‘Justice,
the Attorney General, and any other officer or employee

of the Department of Justice, except that the Attorney
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General shall exercise direction or control as to those

matters that specifically require the Attorney General’s

personal action under section 2516 of title 18.

(b) A special prosecutor appointed under this chapter
shall receive compensation at a per diem rate equal to the

rate of basic pay for level IV of the Executive Schedule

"under section 5315 of itle 5.

{c) For the purposes of carrying out the dutics of
the office of special prosecutor, a special prosecutor shall
have power to appoint, fix the compensation, and assign the
duties of such employves 25 such special prosecutor deems
necessary (including investigators, attorneys, and part-time

consultants) . The positions of all such employees are ex-

‘empted from the competitive service. No such employce may

be compensated at a rate exceeding the maximwm rate pro-
vided for GS-18 of the General Schedule under section 5332
of title 5.

(d) If requested by a special prosecutor, the Depart-
ment of Justice shall provide to such special prosecutor assist-
ance which shall include full access to any records, files, or
other materials relevant to matters within his prosecutorial
jurisdiction, and providing to such special prosecutor the re-
sources and personnel required to perform such special pros-

ecutor’s duties,
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(e) A special prosecutor may ask the Attorney General
or the division of the court to refer matters related to the
special prosecutor’s prosecutorial jurisdiction. A special pros-
ecutor may accept referral of a matter by the Attorney Gen-
eral, if the matter relates to a matter within such special
prosecutor’s prosecutorial jurisdictioﬁ as established by the
division of the court. If such a referral is accepted, the special
prosecutor shall notify the division of the court.

(f) To the maximum extent practicable, a special prose-
cutor shall comply with the written policies of the Depart-
ment of Justice respecting enforcement of thé criminal laws
which have been promulgated prior to the special prosecu-
tor’s appointment.

Seo. 5. There are authorized to he appropriated such
sums as may be necessary to carry out the provisions of this

Act.
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IN THE HOUSE OF REPRESENTATIVES

Juuy 26,1977

Mr. Hiruis introduced the following bill; which was referred to the Committee
an the Judiciary

A BILL

To amend title 28 of the United States Code to provide for the
appointment of a special prosecutor in appropriate cases, to
require the Attorney General to make a preliminary investi-
gation of alleged improper foreign influence in Congress to
determine whether or not such a special prosecutor should
be appointed for any cases arising therefrom, and for other
purposes.

1 Be it enacted by the Senale and Ilouse of Representa-

o

tives of the United Stales of America in Congress assembled,
STIORT TITLE

Secrioxy 1. This Act may be cited as the “Speeinl

= w

Prosecutor Act”,

o

I-0
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SPECIAL PROSECUTOR
SkC. 2. (a) Title 28 of the United States Code is
amended by inserting immediately after chapter 37 the
following new chapter:

“Chapter 39—SPECIAL PROSECUTOR

“See,
“591. Appointment,
“592, Prosecutorial jurisdiction authority,
#3593, Removal or termination.
“694, Tinal veport ; congressional oversight,
#3953, Presentations by Attorney General and Solieitor General.
“896. Specinl panel of the court,
“597. ‘Termination of effect of chapter,
“§ 591, Appointment

“(a) Upon recciving any specifie information that any
of the persons deseribed in subsection () of this seetion

I

hag—

“(1) knowingly authorized or engaged in any Ted-
eral eriminal act or omission involving the abuse of
Federal office;

“(2) knowingly authorized or engaged in any act
or omission constituting a violation of any Iederal
criminal law regulating the financing or conduct of elec-
tions or eleetion campaigns; or

“(3) violated any Federal eriminal law relating to
the obstruction of justice or perjury, or conspired to
violato any such Federal oriminal law or to defraud the

United States;
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the Attorney Cloneral shall conduct, for a period not to
exceed sixty days, such preliminary investigation as the
Attorney General deems appropriate to ascertain whether
the matter under investigation is so unsubstantiated that no

further investigation or prosecution is warranted.

“(b) The persons referred to in subsection (a) of this

" section are as follows:

(1) The President or Vice President.

“(2) Any individual serving in a position compen-
sated at level I of the Kxeoutive Schedule under section
5312 of title 5 of the United States Code.

“(3) Any individual working in the Executive
Office of the President and compensated at a rate not
less than the rate provided for level IV of the Executive
Schedule under section 5315 of title 5 of the United
States Code.

“(4) The Dircctor of the Federal Bureau of In-
vestigation or the Director of Central Intelligence.

“(5) Any individual who held any ofiiee or position
described in any of paragraphs (1) through (4) of this
subsection during the incumbency of the President or
diring the period the last preceding President held
office, if sucli preceding President was of the same

political party as the incumbent President.
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“(6) A national campaign manager or chairman of
any national campaign committee secking the election
ot reelection of the President,

“(7) A Member of Congress (including a Delegate
to the House of Representatives or Resident Commis-
sioner in the House of Representatives) .

“(c) If the - t*torney General finds the matter subjoct
to preliminary investigation in accordance with subsection
(a) of this seotion is so unsubstantiated that no further
investigation or prosecution is warranted, the Attorney
(eneral shall file & memorandum with the special panel of
the court. Such memorandum shall contain & summary of
the information recoived and the results of any preliminary
investigation.

“(d) T, after the filing of a memorandum under sub-
section (c) of this section, the Attorney General receives
additional specific information about the matter to which
such memorandum related, which information, in the judg-
ment of the Attorney General, warrants further investigation
or prosecution, the Attorney General shall, not later than
thirty days altor receiving such additional information, apply
to the special panel of the court for the appointment of
a special prosecutor.

“(c) If the Attornoy General finds the matter subject

to preliminary investigation in accordance with subsection

044072 O < 70 « 12
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(a) of this section warrants further investigation or prosccu-
tion, or if sixty days elapse from the receipt of the informa-
tion and the Attorney General has not yet determined that
the matter is so unsubstantiated that the matter does not
warrant further investigation, then the Attorney General
shall apply to the special panel of the court for the appoint-
ment of a special prosecutor.

“(f) If, in the course of any Federal eriminal investiga-
tion, the Attorney General determines that the continuation
of the investigation or of a resulting prosecution or the out-
come of such investigation or prosccution may so dircetly and
substantially affect the political intorests of the President, of
the President’s political party, or of the Attorney General as
to make it inappropriate in the interest of the administration
of justice for the Department of Justice to conduet such invos-
tigation, then the Attorney General shall apply to the special
panel of the court for the appointment of a special prosecutor.

“(g) Any memorandum or application filed under this
seetion with the speeial panel of the couri shall not be re-
venled to any third party without leave of the cowrt. In the
case of any such application, the application shall contain
sufficient information to assist the special panel of the court
to select a special prosecutor and to define that special prose-

cutor’s prosecutorial jurisdiction.
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“(h) Upon the veceipt of an application under this sec-
tion, the special panel of the court shall appoint an appropri-
ato special prosceutor and shall inform the Attorney General
and the Clongress of, and make public, the name of such
special prosccutor,

“(i) The Attorney General may request that the court
assign new matters to an oxisting special prosecutor or that
tho prosecutorial jurisdiction of such a special prosecutor
be expanded, and the special panel of the conrt may make
appropriate orders for such assignment or expansion. A
special prosccutor may accept a referral of a matter by the
Attorney General, if the matter relates to a matter within
the prosccutorial jurisdiction established by the special pancl
of the court.

“(j) A judiciary committee of either ITouse of the
Congress may request that the Attorney General apply for
the appointment of a special prosecutor under this section,
Not later than thirty days alter the receipt of such o request,
the Attorney General shall notify the committee making the
request in writing of any action the Attorney General has
taken under this section, and, if no application has heen made
to the special panel of the court under this section, why such
application was not made. Such written notification shall not
be revealed to any third party exeept that the committee

may, cither on its own initiative or upon the request of the
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Attorney General, make pullic such portion or portions of
such notification as will not in the committee’s judgment
prejudice the rights of any individual.

“(k) Upon application of a majority of majurity party
members or n‘majority of all non-majority-party menibers
of a judiciary committee of cither House of the Congress, the
United States District Court for the Distriet of Columbia
may issue any appropriate order (including an order in the
nature of a writ of mandamus) commanding the Attorney
General to comply with any provision of this chapter.

“(l) (1) The Attorney General shall upon the date of
the enactment of this subsection conduct, for a period not to
exceed ninety days, a preliminary investigation into whether
there has heen since 1970 improper or illegal conduct on the
part of any Representative or Senator in the Congress of the
United States with respect to the receipt or acceptance of auy

valuable consideration from representatives of any foreign

‘government in order to influence legislatiun or other govern-

ment action.
“(2) The Attorney Jeneral, upon the completion of the
ninety—da'y period referred to in paragraph (1) of this sub-

section, shall make such findings and take such actions under

this section (including, if appropriate, applying for the ap-
pointment of a special prosecutor) with respeet to such in-

vestigation as the Attorney General would be required by,
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this section to take with respect to a preliminary investigati’on
undertaken in accordance with subsection (a) of this section,
“8 592. Prosecut?orial Jurisdiction; autkority

“(a) Notwithstanding any other provision of law, a
special prosecutor appointed under this chapter shail
have, with respect to all matters in such special prosecu-
tor’s prosecutorial jurisdiction established under this chapter
all the investigative and prosecutorial functions and powers
of the Department of Justice, the Attorney General, and any
othex officer or employee of the Department of Justice.

“(b) A special prosecutor appointed under this chapter
shall receive compensation at a per diem rate equal ‘to the
rate of basic pay for level IV of the Executive Schedule
under section 5315 of title 5 of the United States Code. For
the purposes of carrying oul the duties of the office. of
special prosecutor, such special prosecutor shall have power
to appoint, fix the compensation, and assign the duties of
such employees as such special prosecutor deems necessary
(inclnding investigators, attorneys, and part-time consuli-
emts(]. The positions ‘of all such employeéé are exempted
from the ecompetitive service, No such employee nia.y be
compensated at a rate exceeding the maxinum rate provided
for GS-18 of the General Schedule under section 5332 of title
5 of the United States Code.

“(c) A special prosecutor appointed under this chapter
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may make public [rom time to time and shall send to the
Congress at least annually such statements or reports as
such special prosecutor deerus appropriate.

“(d) There are authorized to be appropriated for cach
fiseal year such sums as may be necessary, to be held by
the Department of Justice as a contingent fund for the use
of any special prosecutors in the carrying out of this chapter.
“§593. Removal or termination

“(a) A special prosecutor appointed under this chapter

" may be removed from office, other than by impeachment and

conviction, only by the special panel of the court and only
for extraordinary impropriety, or such incapacitation or other
condition as substantially impairs the performance of such
special prosecutor’s duties.

“(b) The office of a special prosecutor shall terminate
upon the submission by such special prosecutor of notifiea~
tion to the Attorney General that the investigation of all
matters within the prosecutorial jurisdiction of such special
prosecutor, and any sesulting prosccutions, have been com-

pleted or so substantially completed that it would be appro-

"priate for the Departraent of Justice to complete such mat-

tars, No such submission shall be eflective to terminate such
office until after the completion and filing of the report re-

quired under section 594 of this title.
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“(c) The special panel of the court may, either on
such panel’s own motion or upon suggestion of the Attorney
General, terminate the office of special prosecutor at any
time, on the grounds that the investigation of all matters
within the prosecutorial jurisdiction of the special prosecutor,
and any resulting prosecutions, have been completed or so
substantially completed that it would be appropriate for the
Department of Justice to complete such matters.

“8 594. Final report; congressional oversight

“(a) (1) In addition to any reports made under section
592 of this title, & special prosecutor appointed under this
chapter shall, at the conclusion of such special prosecutor’s
duties, submit to the special panel of the court a report under
this section.

“(2) A report under this section shall set forth fully
and completely a deseription of the work of the special prose-
cutor, including the disposition of all cases brought, and the
reasons for not prosecuting any matter within the prose-
cutorial jurisdiction of such special prosecutor which was not
prosecuted. The report shall be in sufficient detail to allow
determination of whether the special prosecutor’s investiga-
tion was thoroughly and fairly completed.

“(8) The special panel of the court may release to the

Congress, the public, or to any appropriate person, such

portion of a report made under this section as the special
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-panel deems appropriate. The special panel of the court shall

make such orders as are appropriate to protect the rights‘
of any individual named in such report and prevent undue
interference with any pending prosecution. The special pancl
of the court may make any portion of a report under this
section available to any individual named in such report for -
the purposes of receiving within a time limit set by the spe-
cial panel any comments or factual information that such in-
dividual may submit. Such comments and factual informa-
tion, in whole or in part, may in the discretion of such
special panel be included as an appendix to such report.

“(4) A special prosecutor, where appropriate, shall
promptly advise the chairman and ranking minority member
of the House committee having jurisdiction over impeach-
ments of any substantial and credible information which such '
special prosecutor receives that may constitute grounds for -
an impeachment. Nothing in this chapter shall prevent the
Congress or either House thereof from obtaining information
in the course of an impeachment proceeding.

“(b) The appropriate committees of the Congress shall
have oversight jurisdiction with reépect to the official con-
duct of any special prosecutor appointed under this chapter,
and such special prosecutor shall have the duty to cooperate

with the sxercise of such oversight jurisdiction.
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“§ 595. Presentations by Attorney General and Solicitor
General

“Nothing in this chapter shall prevent the making by
the Attorney General or the Solicitor General of a presen-
tation to any court as to issues of law raised by any case
or appeal.

“8 596. Special pznel of the court

“The special panel of the court to which functions are
given by this chapter is the division established under section
49 of this title.

“§ 597, Termination of effect of chapter

“This chapter shall cease to have effcct five years after
the da@ on which it takes effect, except as to the completion
of then-pending matters, which in the judgment of the special
panel of the court requires its continuance in effect, with
respect to which matters it shall continue in effect until such
special panel determines that such matters have been
completed.”,

(b) The tables of chapters for title 28 of the United
States Code and for part IT of such title 28 are each
amended by inserting immediately after the item relating
to chapter 37 the following new item: |

“39, Special prosccutoy.”
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ASSIGNMEN? OF JUDGES 70 DIVISION TO APPOINT SPECIAL
PROSECUTORS

SE0. 8. (a) Chapter 3 of title 28 of the United States
Code is amended by adding at the end the following new
section:

“8 49, Assignment of judges to division to appoint special
prosecutors

“(a) Beginning with the two-year period commencing
on the date this section takes effect, the chief judge of the
United States Cowrt of Appeals for the District of Columbia
shall assign three persons who are judges or justices for
cach successive two-year period to a division of the United
States Court of Appeals for the District of Columbia io De
the special panel of the court for the purposes of chapter 39
of this title.

“(b) Except as provided under subsection (f) of this
section, assignment to the division established in subsection
(a) of this section shall not be a bar to other judicial assign-
ments during the terms of such division.

“(c) In assigning judges or justices to sit on the divi-
sion established in subsection (a) of this section, priority
shall he given to senior retived circuitljudges and senior

retired justices.
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“(d) The chief judge of the United States Cowrt of
Appeals for the District of Columbia may make a request
to the Chief Justice of the United States, without presenting
a certificate of necessity, to designate and assign, in accord-
ance with scction 294 of this title, retired circuit court judges
of another circuit or rotired justices to the division established
under subscction (a) of this section.

“(¢) Any vacancy in the division established under
subsection (a) of this scction shall be filled only for the
remainder of the two-year period in which such vacancy
occurs and in the same manner as initial assignments to the
division were made.

“(f) No judge or justice who as a member of the di-
vision established in subsection (a) of this section partici-
pated in a function conferred on the division under chapter
39 of this title involving a special prosecutor siwll be eligible
to participate in any judicial proceeding involving a matter
which involves such special prosecutor while such special
prosecutor is serving in that office or which involves the
exercise of such special prosecutors’ official duties, regardless
of whether such special prosecutor is still serving in that
office.”.

(b) The table of sections for chapter 3 of title 28 of
the United States Code is amended by adding at the end

the following item:

“49, Assignment of judges to division to appoint special prosecutors.”,
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DISQUALIFICATION OF OFFICERS AND EMPLOYEES OF 'THE
DEPARTMENT OF JUSTICE

SEc. 4. (a) Chapter 31 of title 28 of the United States
Code is amended by adding at the end the following:
“§ 528, Disqualification of officers and employees of the

Department of Justice

“The Attorney General shall promulgate rules and regu-
lations which reqﬁire any officer or employee of the Depart-
ment of Justice, including a United States aitorney or a
member of his staff, to disqualify himsell from participation
in a particular investigation or prosceution if such partici-
pation may result in a personal, financial, or political conflict
of interest, or the appearance thereof. Such rules and regula-
tions may provide that a willful violation of any provision
thereof shall result in removal from office.”. '
/ (b) The table of sections for chapter 31 of title 28 of
the United States Code is amended by adding at the end the

following:

“508. Disqunliﬁéntion of officers and employees of the Department of
Justice.”.
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IN THE HOUSE OF REPRESENTATIVES

Avausr 5,1977

Mr. Brown of Ohio introduced the following bill; which was referred to the
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Committee on the Judiciary

A BILL

To require the President to appoint a Special Prosecutor to

investigate and prosecute acts by agents of foreign govern-
ments to influence clected and nonelected officials and
employees of the United States.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That this Act may be cited as the “Congressional Integrity
Act of 19777,

Seo. 2. The President shall, within thirty days of enact-
ment of this Act, cause to be appointed a special prosecutor
to serve in the Department of Justice.

$i20. 3. The Special Prosecutor shall investigate, prepare,
and cor.duct prosecutions with respect to acts by agents of

I-0
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forcign governments designed to buy influence for such gov-
ernments from cleeted officials and employces of the United
States by providing to such officials and empioyees moncy,
gifts, free trips, and other matters of value.
Stc. 4. (a) Notwithstanding any other provision of law,
a Special Prosccutor appointed under this Act shall have,
with respect to all matters in such Speeial Prosecutor’s prose-
cutorial jurisdiction cstablished under this Act, full power,
and independent authority—
(1) to conduet proceedings hefore grand juries and
other investigations; 3

(2) to participate in court proceedings and engago
in any litigation, including civil and eriminal matters, as
he deems necessary;

(3) to appeal any decision of & court in any casc
or proceeding in which such Special Prosecutor partici-
pates in an official capacity;

(4) to review all documentary evidence available
from any source;

(5) to deternine whether to contest the assertion
of any testimonial privilege;

(G) to receive appropriate national security clear-
ances and, if necessary, contest in court, including, where

appropriate, participation in in camera proceedings, any
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claim of privilege or attempt to withhold evidence on
grounds of national security;

(7) to make applications to any Federal court for
o grant of immunity to any witness, consistent, with ap-
plicable statutory requirements, or for warrants, sub-
penas, or other court orders, and, for purposes of sections
6003, 6004, and 6005 of title 18, a special prosccutor
may exercise the authority vested in a United States at-
torney or the Attorney General;

(8) to inspect, obtain, or use the original or a copy

of any tax return, in accordance with the applicable stat-

utes and.regiﬂ‘a‘ti;ohs," and for purposes of section 6103
of title 26, and the regulations issued thereunder, a spe-
cial prosccutor may exercise the powers vested in a
United States attorney or the Attorney General;

(9) to initiate and conduct prosecutions in any
court of competent jurisdiction, frame and sign indict-
ments, file informations, and handle all aspects of any
case in the name of the United States; and

(10) to exercise all other investigative and prosecu-
torial functions and powers of the Department of Justice,
the Attorney General, and any other officer or employee
of the Department of Justice, except that the Attorney

(Gencral shall exercise direction or control as to those
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matters that specifically require the Attorney Genoral’s

personal action under section 2516 of title 18.

(b) A Special Prosecutor appointed under this chapter
shall receive compensation at & per diem rate equal to the
rate of basic pay for level IV of the Executive Schedule
under section 5315 of title 5.

(c) Tor the purposes of carrying out the duties of
the office of Special Prosceutor, & Special Prosecutor shall
have power to appoint, fix the compensation, and assign the
duties of such employees as such Special Proseontor deems

necessary (including investigators, attorneys, and part-time

.consiltants) . The ‘positions- of all- such employees' ave. ex-

empted from the competitive sérvice. No such employee. mny L

be compensated at o rate excceding the maximum rate pro-
vided for GS-18 of the General Schedule under section ,5.3:32
of title 5. ' | ‘ | :

(d) If requested by a Special Prosecutor, .the'Depart-
ment of Justice shall provide to such Special .Prosecutor
assistance which shafl include full ae‘cess to any recordls, files,
or other mat;cri'ais'relé%rahﬁ to matters within his prosecutorial |
jurisdiction, and providing to such Special Prosecutor the re-
sources and personnel required to porform such special pros-
ecutor’s duties. '

(e) A Special Prosecutor may ask the Attorney General

or the division of the cowrt to refer matters related to the
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Special Prosecutor’s prosecutorial jurisdiction. A special pros-
ecutor may accept referral of a matter by the Attorney Gen-
cral, if the matter relates to a matter within such special
prosecutor’s prosecutorial jurisdiction as established by the
division of the court. If such a referral is accepted, the Special
Prosecutor shall notify the division of the coust.

(f) To the maximum extent practicable, a special pros-
ecutor shall comply with the written policies of the Depart-
ment of Justice respecting enforcement of the criminal laws
which have been promulgated prior to the special prose-
cutor’s appointment.

Sec. 5. There are authorized to be appropriated such
sums as may be necessary to carry out the provisions of this

Act.

94-672 0 79 - I3
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IN THE HOUSE OF REPRESENTATIVES

Ocrouner 20, 1977 .
Mr, Man~ (for himself, Ms. Ioutznman, Mr. Gupeer, Mr, Evans of Georgia,
Mr, Hybr, Mr. Drivaw, and Mr, Mazzora) introduced the following bill;
which was referred to the Committee on the Judiciavy

A BILL
To amend title 28 of the United States Code to provide for the
appointment of a special prosecutor in appropriate cases,
- and for other purposes.
1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 SHIORT TITLE
4 SeorroN 1., This Act may be cited as the “Special
5 Prosecutor Act of 1977,
6 SPECIAL PROSECUTOR
7 Smo. 2. (a) Title 28 of the United States Code is .
8 amended by inserting immediately after chapter 87 the fol-
9 lowing new chapter: €

I
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“Chapter 39.—SPECIAL PROSECUTOR

Applicability of provisions of this chapter.

Determination whether to apply for appointment of a special prose-
cutor.

Duties of the division of the court.

Authority and duties of a special prosecutor.

Reporting and congressional oversight,

Removal of a special prosecutor; termination of office.

Relationship with Department of Justice,

Termination of effect of chapter.

“8 591. Applicability of provisions of this chapter

tion

‘““(a) The Attorney General shall conduet an investiga-

pursuant to the provisions of this chapter whenever

the Attorney General receives specific information that any

of the persons described in subsection (b) of this section

has—

“(1) violated any Federal criminal law involv-
ing the abuse of Federal office;
“(2) violated any Federal criminal law regulat-

ing the financing or conduct of elections or election

campaigns; or

“(8) violated any Federal criminal law relating
to the obstruction of justice or perjury, or conspired
to violate any such Federal criminal law or to defraud
the United States.

“(b) The persons referred to in subsection (a) of-this

18 ‘s'éc:ti(‘)n are—.
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“(1) the President and Vice President;

“(2) any individual serving in a position listed
in section 5312 of title 5;

“(3) any individual working in the Executive
Office of the President and compensated at a rate not
less than the rate provided for level IV of the Executive
Schedunle under section 5315 of title 5;

‘“(4) any individual working in the Department of
Justice and compensated at a rate not less than the rate
provided for level III of the Executive Schedule under
section 5314 of title 5; any assistant attorney general;
the Director of Central Intelligence; the Deputy Director
of Central Intelligence; and the Commissioner of Internal
Revenue;

“(5) any ndividual who held any office or position
described in any of paragraphs (1) through (4) of this
subsection during the incumbency of the President or
during the period the last preceding President held of-

fice, if such preceding President was of the same political

. party as the incumbent President; and

‘“(6) a national campaign manager or chairman of
any national campaign committee seeking the clection or

reelection of the President.
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4
“8 592, Determination whether to apply for appointment of
a special prosecutor

“(a0) The Attorney General, upon receiving specific
information that any of the persons described in section 591
(b) of this title bas engaged in conduct described in section
591 (a) of this title, shall conduct, for a period not to exceed
sixty days, such preliminary investigation of the matter as
the Attorney General deems appropriate.

“(b) (1) If the Attorney General, upon completion of
the preliminary investigation, finds that the matter is so
unsubstantiated that no further investigation or prosceution
is warranted, the Attorney General shall so notify the divi-
sion of the court specified in scetion 593 (a) of this title,
and the division of the court shall have ne power to appoint
a special prosecutor.

““(2) Such notification shall be by memorandum con-
taining & summary of the information received and a sum-
mary of the results of any preliminary investigation.

“(3) Such memorandum shall not be revealed to gay
third party without leave of the division of the court.

“(e) (1) If the Attorney General, npon completion of
the preliminary investigation, finds that the matter warrants
further investigation or prosecution, or if sixty days elapse

from the receipt of the information without a determination




j &)

© 00 =1 o Ut ok W

10
11
12
13

1t

16
17
18
19
20
21
22
23
24

194

5
by the Attorney General that the matter is so unsubstantiated
as not to warrant further investigation or prosecution, then
the Attorney General shall apply to the division of the
court for the appointment of a special prosecutor.
“(2) If—

“(A) after the filing of & memorandum under sub-
section (bj of this section, the Attorney General
receives additional specific information about the mat-
ter to which such memorandum related ; and

“(B) the Attorney General determines, after such
additional investigation as the Attorney General deems
appropriate, that such information warrants further
investigation or prosecution;

then the Attorney General shall, not later than sixty days
after receiving such additional information, apply to the
division of the court for the appuintment of a special
prosecutor.

- “(3) I, in the course of any Federal criminal investi-
gation, the Attérney General determines that the continua-
tion of the investigation or that any resulting prosecution may
so directly and substantially affect the political or personal
interests of the President or the Attorney General or tlie in-
terests of the President’s political party as to make it in-

appropriate in the interest of the administration of justice
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6
for the Department of Justice to conduct such investigation,
then the Attorney General shall apply to the division of the
court for the appointment of a special prosecutor.

“(d) (1) Any application under this chapter shall con-
tain sufficient information to assist the division of the court
to select a special prosecutor and to define that special
prosecutor’s prosecutorial jurisdiction.

“(2) No application under this chapter shall be
revealed to any third party without leave of the division of
the cowrt.

“(c¢) The Attorney General may ask a special prose-
cutor to aceept referral of a matter that relates to a matter
within that special prosecutor’s prosecutorial jurisdiction.

“§ 593. Duties of the division of the court

“(a) The division of the court to which this chapter re-
fers is the division established under section 49 of this title.

“(b) Upon receipt of an application under section 592
(c) of this title, the division of the court shall appoint an
appropriate special prosecutor and shall define that special
prosecutor’s prosecutorial jurisdiction. A. special prosecutor’s
identity and prosecutorial jurisdiction shall be made publio
upon request of the Attorney General or upon a determina-
tion of the division of the court that disclosure of the identity
and prosecutorial jurisdiction of such special prosecutor

would be iu the best interests of justice.




©W 0 a9 & O B o b M

[ O R R I T S = S S O S U S S G S O
& R @ B R 8 6 ®m 8 & &a r bbb BB

196

7

“(¢) The division of the court, upon request of the
Attorney General which may be incorporated in an applica-
tion under this chapter, may expand the prosecutorial juris-
diction of an existing special prosecutor, and such expansion
may be in lien of the appointment of an additional special
prosecutor,

“(d) The division of the court may not appoint as a
special prosecutor any person who holds any office of profit
or trust under the United States.

“(e) If a vacancy in office arises by reason of the

résignétion or death of a special prosecutor, the division of

the court may appoint a special prosecutor to complete the
work of the special prosecutor whose resignation or death
caused the vacancy. If a vacancy in office arises by reason of
the removal of a special prosecutor, the division of the court
may appoint an acting special prosecutor to serve until any
judicial review of such removal is completed. Upon the com-
pletion of such judicial review, the division of the court shall
take appropriate action.
“8§594. Authority and duties of a special prosecutor

“(a) Notwithstanding any other provision of law, a
special prosecutor appointed under this chapter shall have,
with respect to all matters in such special prosecutor’s prose-
cutorial jurisdiction established under this chapter, full power

and independent authority to exercise all investigative and
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8
prosecutorial. functions and powers of the Department of
Justice, the Attorney General, and any other officer or
omployee of the Department of Justice, except that the
Attorney General shall exercise direction or control as to
those matters that specifically require the Attorney General’s
personal action under section 2516 of title 18,

“(b) A special prosecutor appointed under this chapter
shall receive compensation at a per diem rate equal to the
rate of basic pay for level IV of the Executive Schedule
under section 5315 of title 5.

“(c) For the purposes of carrying out the duties of
the office of special prosecutor, a special prosecutor shall
have power to appoint, fix the compensation, and assign the
duties of such employees as such special prosecutor deems
necessary (including investigators, attorneys, and part-time
consultants) . The positions of all such employees are ex-
empted from the competitive service. No such employee may
be compensated at a rate exceeding the maximum rate pro-
vided for GS-18 of the General Schedule under section 5332
of title 5.

“(d) A special prosecutor may request assistance from

the Department of Justice, and the Department of Justice

shall provide that assistance, which may include access. to

any records, files,. or other materials relevant to matters

. within such .special prosecutor’s prosecutorial. jurisdiction,
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9
and the use of the resources and personnel necessary to por-
form such special prosecutor’s duties.

“(e) A special prosecutor may accept referral of a -
mafter by the Attorney Gleneral, if the matter relates to a
matter within the prosecutorial jurisdiction established by
the division of the court.

“§ 595. Reporting and congressional oversight

“(a) A special prosecutor appointed under this chap-
ter may make public from time to time, and shall send to
the. Congress at least zmnua]l&r, statements or reports on
the activities of such special prosecutor. These statements
and reports shall contain such information as that special
prosecutor deems appropriate. |

“() (1) In addition to any reports made under sub-
section (a) of this section, and before the termination of a
special prosecutor’s office under section 596 (h) of this title,
such special prosecutor shall submit to the division of the
court a report under this subsection,

“(2) A report under this subsectivz shall set forth
fully and completely a description of the work of the special
prosecutor, including the disposition of all cases brought,
and the reasons for not prosecuting any matter within the
prosecutorial jurisdiction of such special prosccutor which
was not prosecuted.

“(3) The division of the court may release to the Con-
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gress, the publie, or to any appropriate person, such portions
of o report made under this subsection as the division deems
appropriate. The division of the court shall make such orders
as are appropriate to protect the rights of any individual
named in such report and to prevent undue interference with
any pending prosecution. The division of the court may make
any portion of a report under this section available to any in-
dividual named in such report for the purposes of receiving
within a time limit set by the division of the court any com-
ments or factual information that such individual may sub-
mit, Such comments and factual information, in whole or in
part, may in the discretion of such division be included as
an appendix to such roport.

“(e) A special prosecutor shall promptly advise the
Iouse of Representatives of any substantial and credible in-
formation which such special prosecutor reccives that may
constitute grounds for an impeachment, Nothing in this chap-
ter or scction 49 of this title shall prevent the Congress or
cither House thereof from obtaining information in the course
of an impeachment proceeding.

“(d) The appropriate committees of the Congress shall
have oversight jurisdiction with respect to the official con-
duct of any specinl prosecutor appointed under this chapter,
and such special prosecutor shall have the duty to cooporate

with the exerciss of such oversight jurisdiction.
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“(e) A majority of majority party members or n ma-
jority of all nonmajority party members of a judiciary com-
mitteo of either House of the Congress may request in writ-
ing that the Attorney General apply for the appointment of
a special prosecutor under this chapter. Not later than thirty
days after the receipt of such a raquoest, the Attorney General
shall provide written notification of any action the Attorney
(eneral has taken under this chapter in response to such
request and, if no application has been made to the division
of the court, why such application was not made, Such writ-
ten notification shall be provided to the committee on which
the persons making the request serve, and shall not be
revealed to any third party, except that the committee may,
either on its own initiative or upon the request of the At-
torney General, make public such portion or portions of such
notification as will not in the coinmittec’s judgment prejudico
the rights of any individual.
“§ 596. Removal of a special prosecutor; termination of

office

“{a) (1) A special prosecutor appointed under this
chapter may be removed from office, other than by im-
peachment and conviction, only by the personal action of
the Attorney General and only for extraordinary impropri-

oty, physical disability, mental incapacity, or any othor
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condition that substantially impairs the performance of such
specinl proscentor’s duties,

“(2) If o special prosecutor is removed from office, the
Attorney General shall promptly submit to the division of
the court and the judiciary committees of the Scnate and
the Iouse of Representatives a report specitying the facts
found and tho ultimate grounds for such removal, The com-
mittees shall make availahle to the publie such report, except
that cach committee may, if necessary to avoid prejudicing
tho interests of the Tnited States or of any individual, delete
or postpone publishing any or all of the report, The division
of the court may release any or all of such report in the same
manner as a report released under seetion 525 (h) (8) of this
title and under the same limitations as apply to the relense
of u report under that section,

“(8) A special prosccutor so removed may obtain ju-
dicial review of the removal in & civil action commenced be-~
fore the division of the court and, if such removal was based
on crror of law or fuet, may obtain reinstatement or other
appropriate relief, The division of the court shall cause such
an action to he in every way expedited.

“(b) (1) An office of special prosecutor shall terminate
when (A) the specinl prosecutor notifies the Attorney
General that the investigation of all matters within the prose-

cutorind jurisdiction of sueh speeinl prosecutor or accepted hy



@ W - O Ut o W N

SIS T = = i e T
O W W O o W W N O

no
=

5"

24
25

202

13
such special prosecutor under section 594 (e) of this title, and
any resulting prosecutions, have been completed or so sub-
stantially completed that it would be appropriate for the
Department of Justice to complete such investigations and
prosecutions and (B) the special prosecutor files a report
in full compliance with section 595 (b} of this tiﬂe.

“(2) The division of the court, either on its own motion
or upon suggestion of the Attorney General, may terminate
an office of special prosecutor at any time, on the ground
that the investigation of all matters within the prosecutorial
jurisdiction of the special prosecutor or accepted by such
special prosecutor under section 534 (e), and any resulting
prosecutions, have been completed or so substantially com-
pleted that it would he appropriate for the Department of
Justice to complete such investigations and prosecutions.

“8 597. Relationship with Department of Justice

“(a) Whenever a matter is in the prosecutorial juris-

diction of a special prosecutor or has been aécepted by a

gpecial prosecutor under section 594 (e) of this title, the

. -Deimrtmént of Justice, the Attorney General, and all other

officers and employees of the Department of Justice shall

suspend all investigations and proceedings regarding such
matter, except to the extent required by section 594 (d)
of this title. '

“(b) Nothing in this chapter shall prevent the Attorney
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General or the Solicitor General {rom msking a presentation
as amicus curise to any court as to issues of laW raised by
any case or proceeding in which a special prosecutor partic-
ipates 1n an official capacity or any appeal of such a case
or proceeding.
“§ 598. Termination of effect 01% clzapter

“This chapter shall cease to have effect five years after
the date of the enactment of this chapter, except that this
chapter shall continue in effcct with respect to then pending
matters before a special prosecutor that in the judgment of
such special prosecutor require such continuation until that
special prosecutor determines such matters have been com-
pleted.”.

(b) The tables of chapters for title 28 of the United
States Code and for part IT of such title 28 are each amended
by inserting immediately after the item relating to chapter

87 the following new item:

“39, Special prosecutor.,

(c) There are authorized to be appropriated for each
fiscal year such sums as may be necessary, to be held
by the Department of Justice as a contingent fund for
the use of any special prosecutors appointed under chapter
39 (relating to special prosecutor) of title 28 of the United
States Code in the carrying out of functions under such

chapter,
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ASSIGNMENT OF JUDGES TO DIVISION TO APPOINT SPECIAL
PROSECUTORS

Sec. 8. (a) Chapter 3 of title 28 of the Uniied States
Code is amended by adding at the end the following:

“8 49, Assignment of judges to division to appoint special
prosecutors

“(a) Beginning with the two-year period commencing
on the date of the enactment of this section, three judges or
justices shall be assigned for each successive two-year period
to a division of the United States Court of Appeals for the
District of Columbia to be the division of the court for the
purposes of chapter 39 of this title. ”

“(b) Bxcept as provided under subsection (f) of this
section, assignment to such division of the court shall not be
a bar to other judicial assignments during the term of such
division. |

“(c) In assigning judges or justices to sit on such
division of the cowrt, priority shall be given to senior retired
circuit judges and senior retired justices.

“(d) The Chief Juztice of the United States shall des-

" ignate and assign three circuit court judges or justices, one

of whom shall be a judge of the United States Court of Ap-
peals foir the District of Columbia, to such division of the

court, Not more than one judge or justice or retired judge
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or justice may be named to such division from a particular
court,

“(e) Any vacancy in such division of the court shall
be filled only for the remainder of the two-year period
in which such vacancy occurs and in the same manner as
initial assignments to such division were made.

“(f) Except as otherwise provided in chapter 39 of
this title, no judge or justice who as a member of such divi-
sion of the court participated in a function cenferred on the
division under chapter 39 of this title nvolving a special -
prosecutor shall be eligible to participate in any judicial
proceeding concerning a matter which involves such special
prosecutor while such special prosecutor is serving in that
office or which involves the exercise of such special prose-
cutor’s official duties, regardless of whether such special
prosecutor is still serving in that office.”.

(b) The table of sections for chapter 3 of title 28 of
the United States Code is amended by adding at the end

the following item:

“49, Assignment of judges to diviéion to appoint special prosecutors.”
DISQUALIFICATION OF OFFICERS AND EMPLOYERES OF TIE
DEPARTMENT O JUSTICE

SEc. 4. (a) Chapter 31 of title 28 of the United States
Code is amended by adding at the end the following:

94-672 0 - 79 - 4
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¢ 528, Disqualification of officers and employees of the
Department of Justice

“The Attorney General shall promulgate rules and regu-
lations which require the disqualification of any officer or
employee of the Department of Justice, including a United
States attorney or a member of such attorney’s stall, from
participation in a particular investigation or prosecution if
such participation may result in a personal, financial, or
political conflict of interest, or the appearance thereof. Such
rules and regulations may provide that a willful violation of
any provision thiereof shall result in removal from office.”.

(b) The table of sections for chapter 31 of title 28 of
the United States Code is amended by adding at the end the

following:

#5028, Disqualification of officers and employees of the Department of
Justice.”,
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IN THE HOUSE O REPRESENTATIVES

Froruary 1,1078

My, Coonran of Mississippi (for himself and Mr. Kercmua) introduced the
following bill; which was referred to the Committee on the Judiciary

A BILL

To amend title 28 of the United States Code to provide for
the appointment of a special prosecutor in appropriate cases,
and for other purposes.

Be it enacted by the Senate and Hbuse of Representa-
tives of the United States of America in Congress assembled,
Thatthis Act may be cited as the “Special Prosecutor Act
of 1978,

B W N e

TINDINGS AND PURPOSES
SEo. 2. The Congress finds that—
(1) the prosecution of misconduct is necessary, to

insure the integrity of government;

© 00 a9 o

(2) political considerations should play no part in
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the enforcement of Federal laws as against Government
officials;

(3) the level of faith of the American people in the
(lovernment’s willingness to police itself is distnrhingly
low; and

(4) in order to gnarantee thorough, nonpartisan in-
vestigation and prosecution of misconduct hy Govern-
ment officials, establishment of an appointive procedure
for an independent special prosecutor to investigate and
prosecute misconduct by Government officials is
necessary.

SPECTAL PROSECUTOR
Szo. 8. (a) Title 28 of the United States Code is
amended by inserting the following new chapter immediately
after chapter 37:
“Chapter 39.—SPECIAL PROSECUTOR

“See,

4591, Application for appointment by Attorney Genernl,
“592,” Appointment hy specinl court.

4508, Special court.

“594, Prosecutorinl juvisdiction; authovity.

4505, Qualifientions of special proseentor,

“596, Removal or termination.

“597, Oversight,

%598, Relation with Department of Justice.

“8 591, Application for appointment by Attorney General
“(a) Upon receiving any specific information that any

of the persons described in subsection (b) of this section has

knowingly authorized or engaged in any violation of Federal

law other than a petty offense as defined by section 1 of title
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18 of the United States Code or has conspired to violate
any such Federal law, the Attorney General shall conduct,
for a period not to exceed sixty days, a preliminary inves-
tigation to determine whether the matter under investigation
is so insubstantial that no further investigation or prosecution
is warranted.

“(b) The persons referred to in subsection (a) of this
scction are as follows:

(1) the President or Vice President;

““(2) any person occupying a position compensated
at a rate equal to or greater than level I or level II of
the Executive Schedule under section 5312 or 5313
of title 5 of the United States Code;

“(8) any person occupying a position included
within level III and IV of the Executive Schedule un-
der section 5314 or 5315 of title 5 of the United States
Code;

“(4) a national campaign manager or chairman of
any national campaign committee seeking election or
reelection of the President;

“(5) a Member of Congress (including a Delegate
to the Ilouse of Representatives or Resident Commis-
sioner in the House of Representatives) ;

“(6) a member of the Federal judiciary; or

“(7) any individual who held any office or posi-
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tion deseribed in paragraphs (1) through (6) of this

subsection if the offense being investigated allegediy

occurred in whole or in part while such person oceupicd
such office or position.

“(c) If the Attorney General finds the matter subject
to preliminary investigation in accordance with subsection
(n) of this scetion is so unsubstantiated that no farther in-
vestigation or prosecution is warranted, the Attorney Gen-
eral shall file a memorandum with the special court. Such
memorandum shall contain a complete description of the
information received, the investigative steps taken, and the
results of the preliminary investigation.

“(d) If, after filing a memorandum under subsection
(e) of this section, the Attorney General receives additional
information about the matter to which such memorandum
related, which information, in the judgment of the Attorney
General, warrants further investigation or prosecution, the
Attorney General shall, not later than ten days after receiv-
ing such additional information, apply to the special court for
appointment of a special prosccutor. Should the Attorney
General determine that such additional information does not
warrant farther investigation, the Attorney General shall file
a supplementmy memorandum with the special court con-

taining a complete description of such additional informa-
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tion and an explanation of why further investigation or pros-
ecution was deemed unwarranted.

“(e) If the Attorney General finds the matter subject
to preliminary investigation in accordance with subsection
(a) of this section warrants further investigation or prosecu-
tion, or if sixty days elapse from the receipt of the informa-
tion and the Attorney General has not yet determined that
the matter is so unsubstantiated that the matter does not war-
rant further investigation or prosecution, then the Attorney
General shall apply to tho special court for the appointment
of a special prosecutor.

“(f) If, in the course of any Iederal criminal investiga-
tion, the Attorney General determines that continuation of
the investigation or of a resulting prosecution or the outcome
of such investigation or prosecution may so directly and sub-
stantially affect the political interests of the President or the
President’s political party or political or personal interests of
the Attorney General as to make it inappropriate in the
interests of the administration of justice for the Department
of Justice to conduct such investigation, then the Attorney
General shall apply to the special court for the appointment
of a special prosecutor.

“(g) Any investigation being conducted by the At-

torney General, any application or memorandum filed under
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this section, or any application or information received or
compiled by the special court prier to appointment of a
special prosecutor shall not be revealed to a third party
without leave of the court.

“(h) Upon receipt of an application under this section,
the special court shall, within ten days thereof, appoint a
special prosecutor and shall informn the Attorney General and
the Congress of, and shall make public, the name of such
special prosecutor.

“(i) The Attorney General may request that the special
court assign new matters to an acting special prosecutor or
that the prosecutorial jurisdiction of such a special prosecutor
be expanded, and the court may make appropriate orders
for such assignment or expansion.

“(j) A judiciary committee of cither Ilouse of the
Congress may request that the Attorney General apply for
t' 2 appointment of a special prosecutor under this section,
Not ater than thirty days after the receipt of such request,
the Attorney General shall notify the committee making
the request and the special court in writing of any action
the Attorney Geeneral has taken under this section, and, if no

application has been made to the special co.wt, why such

~application was not made. Such written notification shall

‘not be revealed to afly third party except that the commit-

tee may, either upon its own initiative or upon the request
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of the Attorney General or the special court, make public
such portion or portions of such notification as will not in the
committee’s judgment prejudice the rights of any individual.

“(k) Upon application of a majority of majority party
members or a majority of all nonmajority party members
of a judiciary committee of either House of the Congress,
the United States District Court for the District of Columbia
may issue an appropriate order (including an order in the
nature of a writ of mandamus) commanding the Attorney
General to comply with the provisions of this chapter.
“§ 592. Appointment by special court

‘““(a) Upon receiving any specific information that any
of the persons described in subsectivn (b) of section 591
have engaged in any of the activities described in subsection
(a) of section 591, the special court shall, within ten days
of the receipt of such information, dircet the Attorney Gen-
eral to conduet, lor a period not to exceed sixty days, a
preliminary investigation to determine whether the matter is
so insubstantial that no further investigation or prosecution
is warranted: Provided, however, That where the informa-
tion reccived by the special court is determined by at least
two members of the courts directly and substantially to affect

the political interests of the President or of the President’s

‘political party or the political or personal interests of the

Attorney General as to make it inappropriate in the inter
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ests of the administration of justice for the Department of

- Justice to conduct such investigation, or where the court

determines that it is otherwise inappropriate for the Deo-
partment of Justice to conduct the investigation, then the
gpseial court shall, within ten days of making such doter-
mination, appoint a special prosecutor if the court determines
that the information received warrants such appointment.

“(b) If, within ten days of receipt of & memorandum
from the Attorney General under subsection (e) or (d) of
section 591 explaining why further investigation or prosecu-
tion is felt unwarranted, at least two members of the court
determine that further investigation is warranted, then the
court shall appoint a special prosccutor within thirty days
of making such determination.

“(c) The special court shall appoint a special prosecutor
within thirty days of receipt of an application under subsec-
tion (d) or (e) of section 591 by the Attorney Gencral for
appointment of a special prosecutor.

“(d) The special court may, of its own motion as detor-
mined by at least two of fts members, assign new matters
to an acting specinl prosecutor or may evlarge the prose-
cutorial jurisdiction of such special prosecutor.

“8 593. Special court

“(a) The special court to which functions are given

under this chapter shall be comprised of three retired
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Federal cirouit court judges appointed by the Chief Justico
of the United States Supreme Court for o term of two years,

“(b) The members of the special court shall not bo
assigned to any case involving a special prosecutor appointed
by the court.

“§ 5694, Prosecutorial jurisdiction; authority

“(a) Notwithstanding any other provision of law, a
special prosecutor appointed under this chapter shall
have, with respect to all matters in such special prosecu-
tor’s prosecutorial jurisdiction established under this chapter,
all the investigative and prosecutorial functions and powers
of the Department of Justice, the Attornoy General, and any
other officer or employce of the Department of Justice.

“(b) A special prosecutor appointed under this chapter
shall receive compensation at & per diem rate equal to the
rate of basic pay for level IV of the Ixecutive Schedule
undor section 5315 of title 5 of the United States Code, For
the purposes of carrying out the duties of the office of special
prosecutor, such special prosecutor shall have power to
appoint, fix the compensation, and assign the duties of such
employces as such special prosecutor deems necessary (in-
cluding investigators, attorneys, and part-time consultants).
The positions of all such employees are oxempted from the
competitive service. No such employee may be compensated

ab o rate exceeding tho maximum rate provided for G8-18
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of the (eneral Schedule under section 5332 of title 5 of the
United States Code. V

“(c) A special prosecutor may request assistance from
the Department of Justice, and the Department of Justice
shall provids that assistance, which may include access to any
records, files, or other materials relevant to matters within
the special prosecutor’s prosecutorial jurisdiction, and the uso
of the resources and personnel necessary to perform such
special prosecutor’s duties.‘

“(d) A special prosecutor appointed under this chap-
ter shall submit to the special court and to the judiciary
committees of both Houses of the Congress a summary of his
activities. with regard to the office. Such summary shall be
submitted at least annually and within sixty days of the
termination of every investigatory or prosecutorial activity.
The summary shall contain such material as the special
prosecutor deems appropriate but shall contain sufficient ma-
terial to indicate the reason for all determinations made by
the special prosecutor. The special court or the Congress may

request such additional information as is deemed necessary.

‘““(e) The special court or the Congress may release

to the public or to any appropriate person such report or

portions thereof as are deemed appropriate. The court shall

make such orders as dre appropriate to protect the rights of

any individual named in such report and prevent undue
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interference with any pending prosecution. The special court
may make any portion of a report available to any individ-
ual named in such report for the purposes of receiving within
a time limit set by the court any comments or factual in-
formation that such individual may submit. Such comments
and information, in whole or in part, may in the discretion
of the court be included as'an appendix to such report.

“8 595. Qualifications of special prosecutor

“(a) A person shall not be appointed special prosecu-
tor unless he shall have been a member in good standing of
a State bar association or of the District of Columbia har
astociation for at least ten years and a member of the
Supreme Court bar for at least five years.

“(1} A person shall not be appointed special prosecu-
tor if he has at wny time during the preceding five years
held a high-level position of trust and responsibility on the
campaign staff of, or in an organization or political party
working on behalf of, a candidate for any elective Federal
office.

“(c) A person shall not be appointed special prosecu-
tor where there is any appearance of conflict of interest or
other condition that would make such appointment in-
appropriate.

“8 596. Removal or termination

“(a) A special pros.ecutor appointed under this chapter
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may be removed from office, other than by impeachment

-and conviction, only by the special court and enly for ex-

traordinary impropriety, or such incapacitation or other con-

~ dition as substantially impairs the performance of such special

prosecutor’s duties.

“(b) The office of special prosecutor shall terminate
upon the submission by such special prosecutor of notifica-
tion to the special court and to the Attorney (leneral that
the investigation of all matters within the prosecatorial juris-
diction of such special prosecutor and any resulting prosecu-
tions have been completed. No such submission shall be
effective to terminate such office until after the completion
and filing of the report required under section 594 of this
title.

“8 597. Oversight

“The appropriate committees of the Congress shall have
oversight jurisdiction with respect to the official conduct of
any special prosecutor appointed under this chapter, and
sach special prosecutor shall he required to cooperate with
the exercise of stich oversight jurisdiction.

“§ 598. Relationship with Department of Justice

“(a) Whenever s matter is in the prosecutorial juris-
diction “f a special prosecutor or has been nccepted by a
special prosecutor under section 594 (e) of this title, the

Department of Justice, the Attorney General, and all other

<3
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officers and employees of the Department of Justice shall
suspend all investigations and proceedings regarding such
matter, except to the extent required by section 594 (c)
of this title.

“(b) Nothing in this chapter shall prevent the Attorney
General or the Solicitor General from making a presentation
as amicus curiae to any court as to issues of law raised by
any case or proceeding in which a special prosecutor partic-
ipates in an official capacity or any appeal of such a cuse
or proceeding.”.

DISQUALIFICATION OF OFFICERS AND EMPLOYEES OF THE
DEPARTMENT OF JUSTICES

Sro. 4. (a) Chapter 31 of title 28 of the United States
Code is amended by adding at the end the following:

“8 528. Disqualification of officers and employees of the
Department of Justice

“The Attorney General shall promulgate rules and regu-
lations which require the disqualification of any officer or
employee of the Department of Justice, including a United
States attorney or & member of such attorney’s staff, from
participation in a particular investigation or prosccution if
such Iim‘ticipntion may result in a personal, financial, or
political conflict of interest, or the appearance thereof. Such
rules and regulations may provide that a willful violation of

any provision thercof shall result in removal from office.”.
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1 (b) The table of sections for chapter 81 of title 28 of
2 the United States Code is amended by adding at the end the

3 following:

«598. Disqualification of officers and oinplnyees of the Department, of
Justice.,”.
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Fesruany 9, 1978

Mr. Cocuran of Mississippi (for himself, Mr. Kercnuae, Mr. CrevELAND, M,
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Scrurzr, Mr. Broymivz, Mr. Covenriy, Mr, Kinoness, Mr. Corcoran of
Ilinois, and Mr. Warxer) introduced the following bill; which was
veferred to the Committee on the Judiciary

A BILL

amend title 28 of the United States Code to provide for

the appointment of a special prosecutor in appropriate cases,
and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
Thatthis Act may be cited as the “Special Prosecutor Act
of 1978”.

TINDINGS AND PURPOSES

Sko. 2. The Congress finds that—

(1) the prosecution of misconduct by government

officials is necessary to ensure the integrity of govern-
ment;:

(2) political considerations should play no part in

I-0
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the enforcement of Federal laws as against Government
officials;
(8) the level of faith of the American people in the

Government’s willingness to police itself is disturbingly '

low; and
(4) in order to guarantee thorough, nenpartisan in-
vestigation and prosecution of misconduet by Govern-

ment officials, establishment of an appointive procedure

~ for an independent special prosecutor to investigate and

prosecute misconduct by Government officials is
necessary.
SPECIAL PROSECUTOR

SEc. 8. (a) Title 28 of the United States Code is

amended by inserting the following new chapter immediately

“See.

“501,
“592,

‘after chapter 87:

“Chapter 39.—SPECIAL PROSECUTOR

Application for appointment by Attorney General,
Appointment hy special court.

#593, Special court.
“594, Presesutorial jurisdiction ; authority.
“596. Qualifications of special progecutor,

“596

“597.

. Retnoval or termination.
Oversight.

“598. Relation with Department of Justice,

“8 591. Application for appointment by Attorney General

“(a) Upon receiving any specific information that any

of the persons described in subsection (b) of this section has

knowingly authorized or engaged in any violation of Federal

law. other than a petty offense as defined by section 1 of title
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18 of the United Sta:tes Code or has conspired to violate
any such Federal law, the Attorney General shall conduct,
for a period not to exceed sixty days, a preliminary inves-
tigation to determine whether the matter under investigation
is so insubstantial that no further investigation or prosecution
is warranted.

“(b) The persens referred to in subsection (a) of this
section are as follows:

“(1) the President or Vice President;

“(2) any person occupying a position compensated
at a rate equal to or greater than level I or level II of
the Executive Schedule under section 5312 or 5313
of title 5 of the United States Code;

“(38) any person occupying a position included
within level IIT and IV of the Executive Schedule un-
der section 5314 or 5315 of title 5 of the United States
Code;

“(4) a national campaign manager or chairman' of
any national campaign committee seeking election or
reelection of the President;

“(5) a Member of Congress (including a Delegate
to the House of Representatives or Resident Commis-
sioner in the House of Representatives) ;

“(6) a member of the Federal judiciary; or

(7)) any individual who held any office or posi-
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tion described in paragraphs (1) through (6) of this

subsection if the offense being investigated allegedly

occurred in whole or in part while such person occupied
such office or position.

“(c) If the Attorney General finds the matter subject
to preliminary investigation in accordance with subsection
(a) of this section is so unsubstantiated that no further in-
vestigation or prosecution is warranted, the Attorney Gen-

eral shall file & memorandum with the special court. Such

‘memorandum shall contain a complete description of the

information received, the investigative steps taken, and the
results of the preliminary investigation.

“(d) Tf, after filing a memorandum under subsection
(c) of this section, the Attorney General receives additional
information about the matter to which such memorandum
related, which information, in the judgment of the Attorney

General, warrants further investigation or prosecution, the

Attorney General shall, not later than ten days after receiv-

ing such additional information, apply to the special court for
appointment of a special prosecutor. Should the Attorney
General determine that such additional information does not
warrant further investigation, the Attorney General shall file
a supplementary memorandum with the special court con-

tainiﬁg a complete description of such additional informa-
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5
tion and an explanation of why further investigation or pros-
ecution was deemed unwarranted.

“(0) If tho Attorney General finds the matter subject
to preliminary investigation in accordance with subsection
(a) of this section warrants further investigation or prosceu-
tion, or if sixty days elapse from the receipt of the informa-
tion and the Attorney General has not yet determined that
the matter is so unsubstantiated that the matter does not war-
rant further investigation or prosecution, then the Attorney
General shall apply to the special court for the appointment
of a special prosecutor.

“(f) If, in the course of any Federal criminal investiga-
tion, the Attorney General determines that continuation of
the investigation or of a resulting prosecution or the outcome
of such investigation or prosecution may so directly and sub-
stantially affect the political interests of the President or the
President’s political party or political or personal interests of
the Attorney General as to make it inappropriate in the
interests of the administration of justice for the Departinent
of Justice to conduct such investigation, then the Attorney
General shall apply to the special court for the appointment
of a special prosecutor.

“(g) Any investigation being conducted by the At

torney General, any application or memorandum filed under
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6
this section, or any application or information received or
compiled by the special court prior to appointment of a
special prosccutor shall not be revealed to a third party
without leave of the court.

“(h) Upon receipt of an application under this section,
the special court shall, within ten days thereof, appoint a
special prosecutor and shall inform the Attorney General and
the Congress of, and shall make public, the name of such
special prosecutor.

“(i) The Attorney General may request that the special
court assign new matters to an acting special prosecutor or
that the prosecutorial jurisdiction of such a special prosecutor
be expanded; and the court may make appropriate orders
for such assignment or expansion.

“(j) A judiciary committce of either House of the

‘Congress may request that the Attorney General apl;ly for

the appointment of a special prosecutor under this section.
Not later than thirty days after the receipt of such request,
the Attorney General shall notify the committee making
the request and the special court in writing of any action
the Attorney General has taken under this section, and, if no
application has been made to the special court, why such
dpplication was not made. Such written notification shall
not be revealed to any third party except that the commit-

tee may, either upon its own initiative or upon the request
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of the Attorney General or the special court, make public

“such portion or portions of such notification as will not in the

committee’s judgment prejudice the rights of any individual,

“(k) Upon application of & majority of majority party
members or a majority of all nonmajority party members
of a judiciary committee of either House of the Congress,
the United States District Court for the District of Columbia
may issue an appropriate order (including an order in the
nature of a writ of mandamus) commanding the Attorney
General to comply with the provisions of this chapter.
“§ 592. Appointment by special court

‘““(a) Upon recciving any specific infermation that any
of the persons described in subsection (b) of section 591
have engaged in any of the activities deseribed in subsection
(a) of section 591, the special court shall, within ten days
of the receipt of such information, direct the Attorney Gen-
eral to conduct, for a period not to exceed sixty days, a
preliminary investigation to determine whether the matter is
so insubstantial that no further investigation or prosecution
is warranted: Provided, however, That where the informa-
tion received by the special court is determined by at least
two members of the courts directly and substantially to affect
the political interests of the President or-of the President’s
political party or the political or personal interests of the

Attorney General ns to make it inappropriate in the inter-
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ests of the administration of justice for the Department of
Justice: to conduct such investigation, or where the court
determines that it is otherwise inappropriate for the De-
partment of Justice to conduct the investigation, then the
special court shall, within ten days of making such deter-
mination, appoint & speeial prosecutor if the comt determines
that the information received warrants such appointment.

“(b) If, within ten days of receipt of & memorandum
from the Attorney General under subsection (¢) or (d) of
section 591 explaining why further investigation or prosecu-
tion is felt unwarranted, at least two members of the court
determine that further investigation is warranted, then the
court shall appoint a special prosecutor within thirty days
of making such determination.

“(e) The special court shall appoint a special prosecutor
within thirty days of receipt of an application under subsec-
tion (d) or (e) of section 591 by the Attorney General for
appointment of a special prosecutor.

““(d) The special court may, of its own motion as deter-
mined by at least two of its members, assign new matters
to an acting special prosecutor or may enlarge the prose-
cutorial jurisdiction of such special prosecutor.

“8.598. Special court

“(a) The special court to which functions dre given
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Tederal circuit court judges appointed by the Chief Justico
of the United States Supreme Court for a term of two years.

“(b). The members of the special court shall not be
assigned to any case involving a special prosecutor appointed
hy the court.
“§ 594, Prosecutorial jurisdiction; authority

“(a) Notwithstanding any other provision of law, a
special prosecutor appointed under this chapter shall
have, with respect to all matters in such special prosecu-
tor’s prosecutorial jurisdiotion established under this chapter,
all the investigative and prosecutorial functions and powers
of the Department of Justice, the Attorney General, and any
other officer or employee of the Department of Justice.:

“(b) A special prosecutor appointed under this chapter
shall receive compensation at a per diem rate equal to the
rate of basie pay for level IV of the Executive Schedule
under section 5315 of title 5 of the United States Code. For
tha purposes of earrying out the duties of the office of specinl
prosecutor, such special prosecutor shall have power to
appoint, fix the compensation, and assign the duties of such
employces as such special prosecutor deems necessary (in-
cluding investigators, attorneys, and part-time eonsultants),
The positions: of all sueh employees are exempted from the
competitive service. No such employes may be compensated

ab a rate exceeding the maximum rate provided for G8-18
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of the General Schedule under section 5332 of title 5 of the
United States Code.

“(e) A special prosecutor may request assistance from
the Department of Justice, and the Department of Justice
shall provide that assistance, which may include aceess to any
records, files, or other materials relevant to matters within
the special prosecutor’s bl'osecutorial jurisdiction, and the use
of the resources and personnel necéssary to perform such
special prosecutor’s duties.

“(d) A special prosecutor appointed under this chap-
ter shall submit to the special court and to the judiciary
committees of both Houses of the Congress a summary of his
activities with regard to the office. Such summary shall be
submitted at least annually and within sixty days of the
termination of every investigatory or prosecutorial activity.
The summary shall contain such material as the special

prosecutor deems appropriate but shall contain sufficient ma-

. terial to indicate the reason for all determinations made by

the special prosecutor. The special court or the Congress may
request.such additional information as is deemed necessary.
. ~“{e) The special -court or ‘the Congress may release
to the public or to any appropriate person such report or
portions thereof as are deemed appropriate. The court shall
make such orders as are appropriate to protect the rights of

any individual named in such report and prevent undue
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interference with any pending prosecution. The special court
may make any portion of a report available to any individ-
ual named in such report for the purposes of receiving within
a time limit set by the court any comments or factual in-
formation that such individual may submit. Such comments
and information, in whole or in part, may in the diseretion
of the court be included as an appendix to such report.

“8 595. Qualifications of special prosecutor

“(a) A person shall not be appointed special prosecu-

- tor unless he shall have been a member in good standing of

a State bar association or of the District of Colu-ubia har
association for at least ten years and a member of the
Supreme Court bar for at least five years.

“(b) A person shall not be appointed special prosecu-
tor if he has at any time during the preceding five years
held a high-level position of trust and responsibility on the
campaign staff of, or in an organization of political party
working on behalf of, a candidate for any elective Federal
office.

“(c) A person shall not be appointed special prosecu-

tor where there is any appearance of .conflict of interest or

~ other condition that would make such appointment in-

appropriate.
“§ 596. Removal or termination

“{(a) A special prosecutor appointed under this chapter
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may be removed from office, other than by impeachment

and conviction, only by the special court and only for ex-

traordinary impropriety, or such incapacitation or other con-
dition as substantially impairs the performance of such special
prosecutor’s duties.

“(b) The office of special prosecutor shall terminate
upon the submission by such special prosecutor of notifica-
tion to the special court z;nd to the Attorney General that
the investigation of all matters within the prosecutorial juris-
diction of such special prosecutor and any rusulting prosecu-
tions have been completed. No such submission shall be
effective to terminate such office until after the completion
and ling of the report required under section 594 of this
ticle.

“8 597, Oversight

“The appropriate committees of the Congress shall have
oversight jurisdiction with respect to the official conduct of
any special prosecutor appointed under this chapter, and

such special prosecutor shall he required to cooperate with

. the exercise of such oversight jurisdiction.

“8598. Relationship with Department of Justice

“(a) Whenever & matter is in the prosecutorial juris-
diction of a special prosecutor or has been accepted by a
special prosecutor under section 594 (e) of this title, the

Department of Justice, the Attorney General, and all other
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1 officers and employees of the Department of Justice shall

[

suspend all investigations and proceedings regarding such

w

matter, except to the extent required Dby section 594 (c)
» 4 of this title,

“(b) Nothing in this chapter shall prevent the Attorney

[}

- 6 General or the Solicitor Ceneral from making a presentation

<

as amicus curiae to any court as to issues of law raised by

8 any case or proceeding in which a special prosecutor partic-
9 ipates in an official capacity or any appeal of such a case
10 or proceeding.”.

11 DISQUALIFICATION OF OFFICERS AND EMPLOYEES OF THE
12 DEPARIMENT OF JUSTIOES

13 Sto. 4. (a) Chapter 31 of title 28 of the United States

14 Code is amended by adding at the end the following:

15 “§528. Disqualification of officers and employees of the

16 Department of Justice
17 “The Attorney General shall promulgate rules and regu-
. 18 lations which require the disqualification of any officer or

19 cmployee of the Department of J ustice, including a United
X 90 States attorney or a member of such attorney’s staff, from
91 Dparticipation in a particular investigation or prosecution if
99 such participation may result in a personal, financial, or
93 political conflict of interest, or the appearance thereof. Such
94 rules and regulations may provide that a willful violation of

95 any provision thereof shall result in removal from office.”.

-
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1 (b) The table of sections for chapter 31 of title 28 of
2 the United States Code is amended by adding at the end the
3 following: |

#5928, Disqualification of officers and employees of the Department of
Justice.”.
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ArpENDIX 4

Bill reported by the Committee on the Judiciary, together with the
committee’s report.

| Union Calendar No. 704
O e 55 H. R. 9705

[Report No. 95-1307]

IN THE HOUSE OF REPRESENTATIVES

Ocroser 20,1977
Mr. Maxx (for himself, Ms. HorrzMaN, Mr, Gubger, Mr, Evans of Georgia,
Mr. Hyor, Mr. Drivan, and Mr, Mazzorn) introduced the following bill;
which was referred to the Committes on the Judiciary
June 19,1978
Reported with amendments, committed to the Committee of the Whole House
on the State of the Union, and ordered to be printed

[Omit the part struck through and insert the part printed in italic]

A BILL

" To amend title 28 of the United States Code to provide for the
appointment of a special prosecutor in appropriate cases,
and for other purposes. g

Be it enacted by the Senate and House of E‘epresenta‘; ¢
tives of the United States of America in Congress assembled; -

‘ SHORT TITLE
SeorroN 1. This Act may be cited as the “Speciai;
Prosecutor Act of 19%% 1978". -
‘ SPECIAL PROSECUTOR

Spo. 2. (a) Title 28 of the United States Codo is

[

amended by inserting immediately after chapter 37 the fol- :
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lowing new chapter:
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2
“Chapter 39.—SPECIAL PROSECUTOR

“Sec,
“591. Applicability of provisions of this chapter,
“592. Determination whether to apply for appointment of » special prose-
cutor.
“593. Duties of the division of the court.
%594, Authority and duties of a special prosecutor.
595, Reporting and congressional oversight.
%596, Removal of a special prosecutor ; termination of office.
#597. Relationship with Department of Justice.
#598, Termination of eflect of chapter,
“8 591. Applicability of provisions of this chapter
“(a) The Attorney General shall conduct an investiga-
tion pursuant to the provisions of this chapter whenever the
Attorney General receives specific information that any of
the persons described in subsection (b) of this section has—

“(1) violated any Federal eriminal law involving
the abuse of Federal office;

““(2) violated any Federal criminal law regulating
the financing or conduct of elections or election cam-
paigns; or

“(8) violated any Federal criminal law relating to

y g
the obstruction of justice or perjury, or conspired to vio-
late any such Federal criminal law or to defraud the
United States.

“(b) The persons referred to in subsection (a) of this
section are—

“(1) the President and Vice President;

“(2) any individual serving in a position listed in

- section 5312 of title 5;
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“(8) any individual working in the Executive
Office of the President and compensated at & rate not
less than the rate provided for level IV of the Executive
Schedule under section 5315 of title 5;

“(4) any individual working in the Department of
Justice and compensated at a rate not less than the rate
provided for level IIT of the Executive Schedule under
section 5314 of title 5; any sssistant attorney general;
the Director of Central Intelligence; the Deputy Director
of Central Intelligence; and the Commigsioner of Internal
Revenue;

“(5) any individual who held any office or position
described in any of paragraphs (1) through (4) of this
subsection during the incumbency of the President or
during the period the last preceding President held of-
fice, if such preceding President was of the same political
party as the incumbent President; and

“(6) a national campaign manager or chairman of
any national campaign committee secking the election or

reelection of the President.

“8 592, Determination whether to apply for appeintment of

a special prosecutor

“(a) The Attorney General, upon receiving specific

24 information that any of the persons described in section 591

25 (b) of this title has engaged in conduct deseribed in section

94-672 0 - 70 - 16
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591 (a) of this title, shall conduct, for a period not to exsceed
sixty days, such preliminary investigation of the matter as
the Attorney General deems appropriate.

“(b) (1) If the Attorney General, upon completion of
the preliminary investigation, finds that the mafter is so
unsubstantiated that no further investigation or prosecution
is warranted, the Attorney Genecral shall so notify the divi-
sion of the court specified in section 593 (a) of this title,
and the division of the court shall have no power to appoint
a special prosecutor.

“(2) Such notification shall be by memorandum con-
taining a summary of the information received and a sum-
mary of the results of any preliminary investigation.

“(8) Such memorandum shall not be revealed to any
third party without leave of the division of the court.

“(c) (1) If the Attorney General, upon completion of
the preliminary investigation, finds that the matter warrants
further investigation or prosecution, or if sixty days elapse
from the receipt of the information without a determination
by the Attorney General that the matter is so unsubstantiated
a8 not to warrant further investigation or prosecution, then
the Attorney General shall apply to the division of the
court for the appointment of a special prosecutor.

“(2) Ii—
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“(A) after the filing of » memorandum under sub-
section (b) of this section, the Attorney General
receives ndditional specific information about the mat-
ter to which such memorandum related; and
“(B) the Attorney General determines, after such
additional investigation as the Attorney General deems
appropriate, that such information warrants further
investigation or prosecution;
then the Attorney General shall, not later than sixty days
after receiving such additional information, apply to the
division of the court for the appointment of a special
prosecutor.

“(8) If, in the course of any Iederal criminal investi-
gation, the Attorney General determines that the continua-
tion of the investigation or that any resulting prosecution may
so directly and substantially affect the political or personal
interests of the President or the Attorney General or the in-
terests of the President’s political party as to make it in-
appropriate in the interest of the administration of justice
for the Department of Justico to conduct such investigation,
then the Attorney General shall apply to the division of the
couﬂ for the appointment of a special prosecutor.

“(d) (1) Any application under this chapter shall con-

. tain sufficient information to assist the division of the court
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6
to select a special prosecutor and to define that special
prosecutor’s prosecutorial jurisdiction.

“(2) No application undor this chapter shall be
revealed to any third party without leave of the division of
the court.

“(e¢) The Attornoy General may ask a special prose-
cutor to accept referral of a matter that relates to a matter
within that special prosecutor’s prosecutorial jurisdiction.
“8 593, Duties of the division of the court

“(a) The division of the court to which this chapter re-
fers is the division established under section 49 of this title.

“(b) Upon receipt of an application under section 592
(c) of this title, the division of the court shall appoint an
appropriate special prosecutor and shall define that special
prosecutor’s prosecutorial jurisdiction. A special prosecutor’s
identity and prosecutorial jurisdiction shall be made public
upon request of the Attorney General or upon a determina-
tion of the division of the court that disclosure of the identity
and prosccutorial jurisdiction of such special prosecutor
would be in the best interests of justice.

“(e) The division of the court, upon request of the
Attorney General which may be incorporated in an applica-
tion under this chapter, may expand the prosccutorial juris-

diction of an existing special prosecutor, and such expansion
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may be in licu of the appointment of an additional special
prosecutor,

“(d) The division of the court may not appoint as a
special prosecutor any person who holds any office of profit
or trust under the United States.

“(e) If a vacancy in office arises by reason of the
resignation or death of a special prosecutor, the division of
the court may appoint a special prosecutor to complete the
work of the special prosecutor whose resignation or death
caused the vacancy. If a vacancy in office arises by reason of
the removal of a special prosecutor, the division of the court
may appoint an acting special prosecutor to serve until any
judicial review of such removal is completed. Upon the com-
pletion of such judicial review, the division of the court shall
take appropriate action.

“8 594, Authority and duties of a special prosecutor

“(a) Notwithstanding any other provision of law, a
special prosecutor appointed under this chapter shall have,
with respect to all matters in such special prosecutor’s prose-
cutorial jurisdiction established under this chapter, full power
and independent authority to exercise all investigative and
prosecutorial functions and powers of the Department of Jus-
tice, the Attorney General, and any other officer or em-

ployee of the Department of Justice, except that the Attor-
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ney CGeneral shall exercise direction or control as to those
matters that specifically require the Attorney General’s per-
sonal action under section 2516 of title 18.

“(b) A special prosecutor appointed under this chaptor
shall receive compensation at a per diem rate equal to the
rate of basic pay for level IV of the Executive Schedule
under section 5315 of title 5.

“(c) For the purposes of carrying out the duties of the
office of special prosecutor, a special rosecutor shall have
power to appoint, fix the compensation, and assign the
duties of such employees as such special yrosecutor deems
necessary (including investigators, attorneys, and part-time
consultants) . The positions of all such employees are ex-
empted from the competitive service. No such employee may
be compensated at a rate exceeding the maximum rate pro-
vided for GS-18 of the General Schedule under section 5332
of title 5.

““(d) A special prosecutor may request assistance from
the Department of Justice, and the Department of Justice
shall provide that assistance, which may include access to
any records, files, or other materials rolevant to mattors
within such special prosecutor’s prosecutorial jurisdiction,
and the use of the resources and personnel necessary to per-

form guch special prosecutor’s duties,
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“(e) A special prosecutor may accopt referral of a
matter by the Attorncy General, if the matter relates to a
matter within the prosecutorial jurisdiction cstablished by
the division of the court,

““8 595. Reporting and congressional oversight

“(a) A special proscoutor appointed under this chap-
ter mny make public from time to time, and shall send to
the Congress at least annually, statements or reports on
the activities of such special prosecutor. These statements
and reports shall contain such information as that special
prosecutor deems appropriate.

“(b) (1) In addition to any reports made under sub-
section (a) of this section, and before the termination of a
speoial prosecutor’s office under section 596 (b) of this title,
such special prosecutor shall submit to the division of the
court o report under this subsection,

“(2) A report under this subscotion shall set forth
fully and completely a description of the work of the special
prosecutor, including the disposition of all cases brought,
and the ronsons for not prosecuting any matter within the
proscoutorial jurisdiction of such special prosecutor which
was not prosecuted.

“(8) The division of the court may release to the Con-

gress, the publie, or to any appropriate person, such portions
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of a report made under this subsection as the division deems
appropriate. The division of the court shall make such orders
as are appropriate to protect the rights of any individual
named in such report and to prevent undue interference with
any pending prosecution. The division of the court may make
any portion of a report under this section available to any in-
dividual named in such report for the purposes of receiving
within a time limit set by the division of the court any com-
ments or factual information that such individual may sub-
mit. Such comments and factual information, in whole or in
part, may in the discretion of such division be included as
an appendix to such report.

“(c) A special prosecutor shall promptly advise the
House of Representatives of any substantial and credible in-
formation which such special prosecutor receives that may
constitute grounds for an impeachment. Nothing in this chap-
ter or section 49 of this title shall p;:;vent the Congress or
either House thereof from obtaining information in the course
of an impeachment proceeding.

“(d) The appropriate committees of the Congress shall
have oversight jurisdiction with respect to the official con-
duct of any special prosceutor appointed under this chapter,
and such special prosecutor shall have the duty to cooperate

with the exercise of such oversight jurisdiction,
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“(e) A majority of majority party members or a ma-
jority of all nonmajority party members of a judiciary com-
mittee of either House of the Congress may request in writ-
ing that the Attorney General apply for the appointment of
a special prosecntor under this chapter, Not later than thirty
days after the receipt of such a request, the Attorney General
shall provide written notification of any action the Attorney
General has taken under this chapter in response to such
request and, if no application has been made to the division
of the court, why such applicaticu was not made. Such writ-
ten notification shall be provided to the committee on which
the persons making the request serve, and shall not be
revealed to any third party, except that the committee may,
either on its own initiative or upon the request of the At-
torney Gencral, make public such portion or portions of such
notification as will not in the committee’s judgment prejudice
the rights of any individnal.

“8 596, Removal of a special prosecutor; termination of
office

S« (a) (1) A special prosecutor appointed under this

chapter may be removed from office, other than by im-

peachment and conviction, only by the personal action of

the Attorney General and only for extraordinary impropri-

ety, physical disability, mental incapacity, or any other
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- condition that substantially impairs the performance of such

special prosecutor’s duties.
“(2) If a special prosecutor is removed from office, the

Attorney General shall promptly submit to the division of

‘the court and the judiciary committees of the Senate and

the House of Representatives a report specifying the facts
found and the ultimate grounds for such removal. The com-
mittees shall make available to the public such repori, except
that each committee may, if necessary to avoid prejudicing

the interests of the United States or of any individual, delete

‘or postpone publishing any or all of the report. The division

of the vourt may release any or all of such report in the same
manner as a report released under se~tion 525 (b) (3) of this
title and under the same limitativis as apply to the release
of a report under that section.

‘“(8) A special prosecutor so removed may obtain ju-
dicial review of the removal in a civil action commenced be-
fore the division of the court and, if such removal was hased
on error of law or fact, may obtain reinstatement or other
appropriate relief. The division of the court shall cause such
an action to be in every way expedited.

“(b) (1) An office of special prosecutor shall terminate
when (A) the special prosecutor notifies -the Attorney
General that the investigation of all matters within the prosé-

cutorial jurisdiction of such special prosecutor or accepted by
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such special prosecutor under section 594 (e) of this title, and
any resulting prosecutions, have been completed or so sub-
stantially completed that it would be appropriate for the
Department of Justice to complete such investigations and
prosecutions and (B) the special prosecutor files a report
in full compliance with section 595 (b) of this title.

“(2) The division of the court, either on its own motion
or upon suggestion of the Attorney General, may terminate
an office of special prosecufor at any time, on the ground
that the investigation of all matters within the prosecutorial
jurisdiction of the special prosecutor or accepted by such
special prosecutor under section 594 (e), and any resulting
prosecutions, have been completed or so substantially com-
pleted that it would be appropriate for the Department of
Justice to complete such investigations and prosecutions.
8 597, Relationship with Department of Justice

“(a) Whenever a matter is in the prosecutorial juris-
diction of a special prosecutor or has been accepted by a
special prosccutor under section 594 (e) of this title, the
Department of Justice, the Attorney General, and all other
officers and employees of the Department of Justice shall
suspend all investigations and proceedings regarding such
matter, except to the extent required by section 594 (d)
of this title
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“(b) Nothing in this chapter shall prevent the Attorney
General or the Solicitor (feneral from making a presentation
as amicus curiae to any court as to issues of law raised by
any case or proceeding in which a special prosecutor partic-
ipates in an official capacity or any appeal of such a case
or proceeding.

g 598, Termination of effect of chapter

“This chapter shall cease to have effect five years after
the date of the enactment of this chapter, except that this
chapter shall continue in effect with respect to then pending
matters before a special prosecutor that in the judgment of
such special prosecutor require such continuation. until that
special prosecutor determines such matters have been
completed.”.

(b) The tables of chapters for title 28 of the United
States Code and for part IT of such title 28 are each amended
by inserting immediately after the item relating to chapter

387 the following new item:

«g9, Specinl prosccutor.”.

(c¢) There are authorized to he appropriated for each
fiscal year such sums as may be necessary, to be held by the
Department of Justice as a contingent fund for the use
of any special prosecutors appointed under chapter 39 (re-
lat'mg to special prosecutor)’ of title 28 of the United States

Code in the carrying out of functions under such chapter.
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ASSIGNMENT OF JUDGES TO DIVISION TO APPOINT SPECIAL
PROSEOUTORS

SEc. 3. (a) Chapter 3 of title 28 vf the United States
Code is amended by adding at the end the following:

“8§ 49, Assignment of judges to division to appoint special
prosecutors

“(a) Beginning with the two-year period commencing
on the date of the enactment of this section, three judges or
justices shall be assigned for each successive two-year period
to o division of the United States Court of Appeals for the
Distriet of Columbia to be the division of the court for the
purposes of chapter 39 of this title. y

“{b) Except as provided under subsection’ (f) of this
section, assignment to such division of the court shall not be
a bar to other judicial assignments during the term of such
division.

“(c) In assigning judges or justices to sit on such
division of the court, pl‘iOl‘ity shall be given to senior retired
circuit judges and senier retired justices.

“(d) The Chief Justice of the United States shall des-
ignate and assign three circuit court judges or justices, one
of whom shall be a judge of the United States Court of Ap-
peals for the District of Columbia, to such division of the

court, Not more than one judge or justica or senior or re-
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tired judge or justice may be named to such division from a
particular court.

“(e) Any vacancy in such division of the court shall
be filled only for the remainder of the two-year period
in which such vacancy occurs and in the same manner as
initial assignments to such division were made.

“(f) Dxcept as otherwise provided in chapter 39 of
this title, no judge or justiee swhe a3 & member of sueh divi-
sion of the eourt member of such division of the court who
participatéd in a function conferred on the division under
chapter 39 of this title involving a special prosecutor shall
be eligible to participaté in any judicial proceeding concern-
ing a matter which involves such special prosecutor while
such special prosecutor is serving in that office or which
involves the exercise of such special prosecutor’s official
duties, regardless of whether such special prosecutor is still
serving in that office.”.

(b) The table of sections for chapter 3 of title 28 of
the United States Code is amended by adding at the end

the following item:

%49, Assignment of judges to division to nppoint speeial prosecutors.”
DISQUALIFICATION OF QFFICERS AND EMPLOYEES OF THR
DEPARTMENT OF JUSTICH

Src. 4. (a) Chapter 31 of title 28 of the United States
Code is amended by adding at the end the following:
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‘g 528. Disqualification of officers and employees of the
Department of Justice

“The Attorney General shall promulgate rules and regu-
lations which require the disqualification of any officer or
employec of the Department of Justice, including a United
States attorney or o member of such attorney’s staff, from
participation in a particular investigation or prosecution if
such participation may result in a personal, financial, or
political conflict of interest, or the appearance thereof. Such
rules and regulations may provide that a willful violation of
any provision thereof shall result in removal from «fice.”.

{(b) The table of sections for chapter 31 of title 28 of
the United States Code is amended by adding at the end the
following:

“398. Disqualification of officers and employees of tha Department of
Justice.”.
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95t ConNeress | HOUSE OF REPRESENTATIVES RepoORT
2d Session No. 95-1807

SPECIAL PROSECUTOR ACT OF 1978

JUNE 19, 1978,—Committed to the Committee of the Whole House on the
State of the Union and ordered to be printed

Mr. Manw, from the Committee on the Judiciary,
submitted the following

REPORT
together with
ADDITIONAL AND DISSENTING VIEWS
[To accompany H.R. 9705]
[Including cost estimate of the Congressional Budget Office]

The Committee on the Judiciary, to whom was referred the bill
(HL.R. 9705) to amend title 28 of the United States Code to provide {or
the appointment of a special prosecutor in appropriate cases, and for
other purposes, having considered the same, report favorably thereon
with amendments and recommend that the bill as amended do pass.

The amendments (stated in terms of the page and line numbers of
the introduced bill) are as follows:

Page 1, line 5, strike out “1977"’ and insert “1978" in lieu thereof.

Page 15, line 18, strike out ‘“‘retired”.

Page 15, line 19, strike out ‘‘senior”. :

Page 15, line 24, insert “senior or” before “retired’.

Page 16, beginning in line 8, strike out “judge or justice who as a
member of such division of the court’” and insert in lieu thereof the
following: “member of such division of the court who'’.

PurprosE oF THE LEGISLATION

The purpose of the legislation is to provide a mechanism for the
court appointment of a temporary special prosecutor when necessary
in order to eliminate the conflict of interest inherent when the De-
partment of Justice must investigate and prosecute high-level execu-
tive branch officials.
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STATEMENT

Few people disagree that there are occasions when it is necessary to
have a special prosecutor who is independent of the Attorney General.
Investigation of possible wrongdoing by high-level executive branch
oflicials poses special problems for the Federal criminal justice system.

The Attorney General is at the same time the chief Federal law
enforcement official and a Presidential appointee who is o key member
of the President’s cabinet. Cases involving possible wrongdoing by
high-level executive branch officials, therefore, present a fundamental
institutional conflict of interest. Professor Archibald Cox, a former
Watergate Special Prosecutor, has noted:

The pressures, the tensions of divided loyalty are too much
for any man, and as honorable and conscientious as any
individual might be, the public could never feel entirvely easy
about the vigor and thoroughness with which the investiga-
t“}o?l was pursued, Some outside person is absolutely essen-
tial,

In addition to the public concern about the vigor and thoroughness
of the investigation, however, the conflict of interest situation has
another dimension. The proper exercise of discretion may require no
prosecution or a plea bargain. Public acceptance of such a decision is
more likely to occur if someone without a conflict of interest—such as
an independent prosecutor—makes the decision. Thus, an independent
special prosecutor, by being able to make hard decisions free of a
conflict of interest, serves to help protect the good name and reputation
of innocent persons wrongly accused of crime.

The events know collectively as “Watergate’ served to underscore
the need for a special prosecutor to handle cases where the Attorney
General has o conflict of interest.? But the need did not originate with
Watergate, and other events in other administrations also underscore
the need.® During the extensive consideration that Congress has given
to special prosecutor legislation in the 93d, 94th and 95th Congresses,
the 1ssue has not been whether a special prosecutor might at sometime
be appropriate, Rather, the issue has been what sort of process should
be relied upon to put o special prosecutor into place whenever it is
necessary to have one,

1 Remoring Polities from the Adminisiration of Justice; Freaxings on S, 2808 and S.£978 Before the Subcommitlee
on Separation of Poiwers of the Senate Commillee on the Judfefary, 93d Cong,, 2d Sess. 200 (1974),

1o Watergate Specinl Prosecution Foree reportod that during its investigatlon 1t observed: *eriminal
abuse of power by Government oflicials in high places; historieal growth of secrecy In the Federal executive
broneh unchecked by Amerieans and their slected Congress: unchallenged, san*otlve judgments by the
axacutive branch in jdentifying persons and organizations that constiiute an {nipermissible threat {o the
natlonal interest and to exeetitive polieys an undemoeratic condition wherein money is power, and skillftl
cynieal publie relations coments that power: and ﬂnullf a sllend, sometimes szmdglng, sometimes wmful
canclusion by some (overnment represeniatives that ethical standards are irrelovant beeauso quick, imples
mentation of policy goals Is mandatory, but achicvabla only by soclnl and persenal Injustices to others,”
Watorgate Special Prosecution Forco, Report 134 (Oct, 1075),

3 For oxnml)lo. the Bobby Baker ineident dining the Johneon administration and the Sherman Adams
incldent during the Elsenhower administration, See IWatergale Reovganization and Reform Act of 1975:
Iearings on S, 495 and S, 2038 Refore the Scnale Government Operatione Commiltee, Part 2, 84th Cong., 1st
Bogs. 183 (1075-1070) (memorandum to Senator Ribicoff from David R. Schacfor and Blain B, Buiner),

Congressional futerests in having a speclal prosecutor hatidle uthiz‘xuon against high-level exeetitive branch
officials is not n recont phenomenon, The 68th Congress passed 8,7, Res. 54 directing the President to appeint,
with tho advics and consent of the Senate, specinl counse! to handle Teapot Dome litigation, Public Ieso~
lutlon 4, Fely, 8, 1024, Ch, 16, 43 Btat, 5-0 (1()24).

Pmsldcnp Coolidgo nppomiod Atlee Pomerene, 8 farmer Senator and & Democrat, and Owen J, Roberts,
8 Ropublican, as special counsel, Mr, Roberls later became o Justico of the Supreme Court. See B, Noggle,
Teapot Dome; O and Polities in the 1920's (1062),

04+673 O « 78 < 17
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There are three courses of action available. Tho first is to do nothing.
The second is to establish a permanent special prosecutor who would
have power and suthority comparable to that of the Attorney General.
The third course of action is to estabish & mechanism for appointing
special prosecutor on a temporary and ad hoc basis, The committes
believes that the third course of action is the soundest and wisest choice.

Those who suggest that it is best to do nothing believe that when-
ever there is a problem, a solution will present itself. They point to the
Watergate events as vindicating their belief. '

The committee questions whether the lesson from the Watergate
events is that nothing should be done, It was only through an extra-
ordinarily fortuitous series of events that it was possible to get into
place an independent special prosecutor to handle the Watergate cases.
One of those fortuitous circumstances was that the White House and.
the Congress were controlled by different political parties. Another
was the pending confirmation of an Attorney General nominee, from
whom the Senate wasable to extract & promise to appoint a special prose-
cutor. The next time a problem arises, the Congress and the White
House may not be controlled by different parties or there may not be
a confirmation of an Attorney General nominee ponding. It would be
unrealistic and foolhardy to rely upon a recurrence of such
circumstances.

The argument, of those who believe that nothing should be done dis-
tills to a claim that we should trust to luck. The committee believes
that this would not be a sound public policy.

The committee is nlso concerned that to do nothing would ignore
the erosion of public confidence in our legal system that is one of the
legacies of the Watergate events. As stated by the American Bar
Association’s Special Committeo to Study Federal Law Enforcement
Agencies:

[T]he public must be assured that crimes committed in high
places will be investigated and prosecuted fearlessly and with
mtegrity. This requires & basic policy decision enacted into
law through legislation carefully considered by Congress.®

President Carter, in his message to Congress urging enactment of
special prosecutor legislation, stressed a similar theme: “The Americarr
people must be assured that no one, regardless of position, is above
the Ilmv.’ 'e

A second course of action would be to establish o permanent special
prosecutor. The committee does not believe that this would be
advisable, for the remedy would be worse than the illness.

The primary responsibility for enforcing Federal law should rest
with the Attorney General, A permanent special prosecutor would, in
effect, be a rival Attorney General. There would inevitably be tension
between the Justice Department and the permanent special prosecutor
over jurisdiction and the use of investigative resources. As former

¢ See Waiergato Specinl Prosecutlon Faree, Report 4-20 (Qct. 1076) for o history of the WatergateT8peciaf
Prosecutor through Octohor 1975, See also Amerlean Bar Association Speelal Commitieo to Bludy 'Federnl
Law Enforcement Agencies, Prevenling Imfroprr Influence on Federal faw Inforeement Agencles §6-92
(1070); Watergate Speclal Prosecution Foree, Final Report 4303 (June 1977) (ehironology of Walorgate events),

8 Amorican Bar Associntlon Speefal Commiiter to Study Tedornl Law Enforcement Ageneles, Pree
venting Improper Inflence on Federal Law Itnforcement slgencley 105 (1970),

8 Messago (0 {hio Congross Urging BEnactment of {he Proposed Ethies In CGovernaent Act of 1077 and
Spocinl Prosecutor Logislation, May 8, 1077, 13 Weekly Compiiation of Prosidential Doemmonts §40-50.
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Solicitor General Erwin N. Griswold noted, “The net result would be
a continuing interference with the conduct of the executive branch of
the Government which would, in due time, become intolerable.” 7

Thero is also concern about insuring adequate accountability for
a permanent special prosecutor,

Much of the Watergate and preceding abuses resulted
from the public’s delegation of public responsibilities to
powerful men whose judgments were trusted and whose
claimed need for secrecy was always accepted. Men with
unchecked power and unchallenged trust too often come to
believe their own perceptions of priorities and the common
woodl coinclde with the national will. There ig no reason to
believe that, in the long run, an independent special pros-
ccutor’s office would avoid this status.® ‘

Tinally, the committee is concerned about creating a new per-
manent ageney of government. Such an ageney will tend to grow and
seck to find ways to justily its growth. As noted in the Watergate
Special Prosecution Force Report,

Anyone who has observed burcaucracies realizes that a
“special” organization ravely retains its “special” qualities
beyond a 3-year period. New organizations, large o1 small,
start with a burst of speed, energy, imagination, enthus-
iasm, flexibility, long daily hours, and almost uniform high
quality of personnel. That level is hardly ever maintained
over a long period by a permanent organization in either
the public or private scetor . . . there is no reason to believe
that & permanent special prosecutor’s office would be immune
from t{w rigidity that comes over most organizations after
the initial period.?

The committee believes that the best course ol action is to establish
& mechanism {or the appeintment of an independent special prosecutor
on a temporary and ad hoc basis. Such a mechanism would be avail-
able when n. . led, avoiding both the necessity to trust to luck and the
drawbacks of a permanent special prosecutor, The legislation recoms-
mended by the committee represents a sensitive balancing of competing
interests, The legislation assures the availability of a special prosecutor
when one is needed and at the same time preserves the Justice Dopart-
ment’s jurisdiction over, and responsibility for, all cases except those
where there is an unmistakable conflict of interest, The legislation
provides for impartial appointment of a special prosecutor by a panel
ol judges but does not involve those judges in overseeing or supervising
the work of a special prosecutor. Finally, the legislation vests a special
prosecutor with enough authority and indegen(lpnce to investigate
and prosecute vigorously and thoroughly, but it also makes that
speeial prosecutor accountable for his activities, o ;

The mechanism recommended by the committee is triggered by a
conflict of interest. That conflict is defined to oceur in two situations.
The first situation arises when specified high-level executive branch
officials are accused of committing specified offenses related to abuse

1 Walergale Reorganization and Reform Aet of 1975 Henrings on 8, 495 and S, 2050 Before the Senate Govern-
ment Operations Commiltee, Part 1, 0dth Cong., 18t Sess, 230 (1075), Prior to becoming Sollcltor General,
My, Griswold was Dean of the Harvard Univetsity Law School,

!‘ \I\(’inlcrgnto Speclal Proseeution Foree, Report 138 (Oct, 1078),
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of office, campaign activities, and obstruction of justice. The second
situation arises when an investigation or prosecution directly and
substantially affects the political interests of the President or Attorney
G eneral or the interests of the President’s political party. i

A special prosecutor, when needed, would be appointed by a special
panel uf 3 judges designated by the Chiel Justice of the United Stutes,
This is essential in order to assure the fullest possible measure of inde~
pendence for the special prosccutor.!® Thoe Clonstitution provides, in
article [T, seetion 2, clause 2, that “the Congress may by law vest the
appointment of such infervior officers, as they think proper, in the
President alone, in the courts of law, or in the heads of departments,”
A special prosecutor is an inforior officer within the meaning of the
Constitution, and in the judgment of the Committee, vesting the
appointment of a special prosecutor in o court of law is clearly con-
stitutional. This judgment is coneurred in by the Department of
Justice and the Amevican Bar Association,

Within his aren of prosecutorial jurisdiction, a special prosecutor
will have independent aunthority to pursue the investigation and any
resulting prosecutions, However, a special prosecator will not be lelt
completely unaccountable; several provisions assure his proper
accountability., A special prosecutor, at least annually, must report
to Congress on his activities. Furthermore, the legislation expressly
provides that:

The approprigte committees of the Congress shall have
oversight jurisdiction with respect to the official conduct of
any special prosecutor . . . and such special prosecutor shall
have the duty to cooperate with the exercise of such oversight
jurisdietion,

Finally, & special prosecutor ean be vemoved from office.

The committes recognizes that by providing for the removal of a
specinl prosecutor, there is a risk of hampering the indopendence ol o
specinl prosecutor. But the committee also recognizes that there must
be o way to remove from office an individual who is not properly
carrying out his responsibilities. Accordingly, the committee has
established o removal procedure with checks upon the removal power
50 as not to threaten unduly the independence of o S{:ecinl prosecutor,

A spocial prosecutor can be removed, other than by impeachment,
only by the Attorney Genernl, Howover, the Attorney General may
remove a special prosecutor only on specific grounds. An Attormey
General could not, for example, romove o special prosecutor because
he disagreed with that special prosecutor over the prosecutorial
merits ol a case or over the need to subpoena certain documents, The

10 As the Supremue Dourt hiag noted, “one wlio holds his office dnrlnfz the pleasure of anolher eannot he
dapended ypon to maintain an attitinde of independence against the Iatter's Wil Humphrey's Freentor
v, United Stales, 205 T8, 602, 620 (1035),

The history of the Watergnto Speelal Prosecutor Nustrates that, even where executive branch nn{mlnb
ment I8 accompanied by sttong assirances of independeiiee and full unthoruly, thero I8 stll n threat to a
speelnl prosecutor’s independence, Bes Uniled Stoles v, Nixon, 118 U.8. 083 [1074), all's Uniled Stales v,
Mitrhell, 377 B, Supp, 1826 (D.D,C. 1074): Nader v, Hork, 100 F, Supp. 101 (D,D.C. {v73),

i See T, R, Ropt, No, 03-660, 03d Cong,, 18t Sess, 7-10 (1473).

Prof, Raonl Berger of Harvard Law School has noted that, “'o sy that the Presldent must nvestigile
and prosectite himsolf, for (hat 15 what tho argument for exeeutivo control of prosecution boils down fo, is

plainly tthreasonable. The power of appointment and tha sebaration of powers were not degigned to obstruct
]ustlm." Barger, "Tha Prosecuitor, N.Y, ‘Times, Nov. %, 1073, at 47, col, 5,

13 See Btatenont of Actln{; Assistant Attorney Gonernl John Iarmon before the Subcommitiee o Crime
inal Justics, House Committes on the Judielaty, Mav 18, 1077, ot 8<0; Providing for @ Special Prosceutor!
I-Izuml?a on ILR, Iﬁﬂ}, H.R, 11857, H.R, 11999, 1I.R. 82'81, If.IZ. §0%9, I1.I. 16684, and Tille I of 8. }0§
Beéfore the Subcommitee on Criminal Justlee of the y’m" Committee on the Judiclary, D4th Cong., 2d Foss,
05+89 (1076) (meidoranduni of law submitted on behalf of the Ametlean Bar Assoclation by Prof, Herliert
8, Miller); Antorlean Dar Association Sneelal Conanittes to Study Federal Law Enforcement Ageticles,
Preventing Improper Injluence on Pederal Law Einforsement Agen. cles 108 (1076),
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Attorney General’s removal power is further checked by judicial
review. Any individual who is removed as a special prosecutor can
abtain a court review of his removal, If the court finds the romoval to
have Leen in error, the individual ean be reinstated as special pros-
ecutor, The committee believes that, as chacked, the Attorney
General's removal power docs not seriously endanger the independence
of a special prosecutor,

As noted by the American Bar Association’s Special Committee to
Study Federal Law Enforcement Agencies, ““The issue is not whether
a specinl prosecutor is needed, but rather how, under what circum-
stances, under what authority, and at what time o special prosecutor
should be activated.”® The legislation recommended by the committee
has been carvefully dralted to deal with those important issues. The
conmnittee believes that the legislation is sound and workable and will
help restere confidence in the IFederal criminal justice system,

SBeTTON-BY-SECTION ANALYSIS OF THE LEGISLATION

IL.R, 9705 contains four sections. The first section sets forth the
short title of the bill, The second section adds a new chapter to title 28
of the United States Code that establishes a meclu.. sm and criteria
for the appointment and removal of special prosecutors and for termi-
natinz the office of a special prosecutor, The third section of the bill
establishes o panel of judges to appoint special prosecutors, The fourth
section of the bill requires the Attorney (xenemFto promulgate regula-
tions calling for the disqualification of Justice Department officials from
participating in prosecutions where they may have a conflict of interest.

Section 1

Section 1 of IL.R. 9705 provides that the short title of the bill is the
“Special Prosecutor Act of 1977.” The committee has reported an
amendment, technical in nature, to change the short: title to the “Special
Prosecutor Act of 1978,
Section 2

Section 2(a) of the bill adds a new chapter, entitled “Specinl Pro-
secutor”, to title 28 of the United States Code, Thisnew chapter defines
those situations in which the temporary special prosecutor mechanism
will take cffect and establishes procedures for appointing, defining the
jurisdiction and authority of, and removing a special prosecutor, It also
soets forth reporting requirements for a_special prosecutor, outlines
congressional oversight responsibilities, defines a special prosecutor’s
relationship with the Justice Department, and provides a termination
date for the entire special prosecutor mechanism. The new chapter of
gi(}le 28, United States Code, is divided into 8 new sections, 591 through

S,

Section 591, “Applicability of provisions of this chapter,” deals
with the circumstances in which, and the individuals to whom, the
temporary special prosccutor mechanism applies. It requires the
Attorney General to conduct an investigation whenover he receives
specific information' that any of the officials named in seetion 591(b)
has violated any of the Federal criminal laws specified in section 591 (a).

s

18 Amerlean Bar Assoclation Speefil Committes to Study Federal Law Enforcoment Agencles, Pre-
centing hnpropier Influence on Fedepal Law Inforcement Agencles 104 (1070). ;

U The torn "speelfie Informatfon® is used to indiento that gencral stolements, siich as “X 15 a crook,”
witliout any spoeifie factual support or potential evidence, does not trigger the mechonism,
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The executive branch officials specified in section 591(b) are: (1) the
President and Vice President; (2) individuals serving in cabinet-level
positiors; (3) senior White House staff persons; (4) the Deput;
Attorney General, Associate Attorney General, Solicitor General,
Director of the Federal Bureau of Investigation, Administrator of the
Law Enforcement Assistance Administration, all Assistant Attorneys
General,® the Director and Deputy Director of Central Intelligence,
and the Commissioner of Internal Revenue; (5) any person who held
any position listed above during the incumbeucy of the President or
of the previous President, if that President was of the same political
party; ™ and (6) a national campaign manager cr chairman of e
national campaign committee.

The Federal criminal laws specified in section 591(a) involve abuse
of office; the financing and concluct of elections and election campaigns;
and obstruction of justice, perjury, and conspiracy to obstruct justice,
commit perjury or defraud the United States.

Section 592, ‘Determination whether to apply for appointment of
a special prosecutor,” describes what action the Justice Department
must take upon receipt of specific information that one of the officials
named in section 591 has violated one of the Federal criminal laws
specified in section 591,

Upon receipt of such information, the Justice Department must
begin a preliminary investigation,' which may last for up to 60
days. Alter the preliminary imvestigation, if the Justice Department
determines that the matter is so unsubstantiated that no further
investigation is warranted, the Attorney General must so notily the
court.” In such instances, no special prosecutor would be zpricinted.™
If the Justice Department determines that the matter warrants
further investigation or prosecution, or if 60 days elapse without the
Justice Department making a determination one way or the other,
the .\ttorney General must apply to the court for the appointment
of a special prosecutor.®

After determining that & matter is so unsubstantiated that it does
not warrant further investigation or prosecution and after so notifying

18 An Assistant Attorney General is in charge of each of the following parts of the Justice Department:
Antitrust Diviston, Civil Division, Civil Rights Division, Criminal Division, Land and Natural Resotrces
Division, OfMes for Improvements in the Administration of Justice, Offica of Legal Counsel, Office of Legis-
lative Aftairs, Oflice of Manazement and Finance, and Tax Division.

18 A situation may arlse where an allegation is made against o covered offly al during tie last days of an
administration, and the next administration will be that of a different political parly. If the preliminary
{nvestigation of the allegation is not completed until after the new administration takes over, then the
speeial prosecutor mechanism would not he trl%crod. The type of conflict of inferest addressed by this
Jegislation would not necessarily exist whare an Attorney General in one administration assesses the case
against a high level executive branch official of the provious adminisuration, as long as the previous admin-
istration is that of a different political pm't}n

7 The ferm “preliminary investigation’' 1s intended to desertboe the kind of initial investigation currently
tindertaken by the Justice Departnient when it receives allegations of eeiminal misconduet, See U.8. Attor-
neys Manual § 8-3,210 (Memorandum of March 11, 1071, from Jerrls Leonard, Assistant Attorney General,
Civil Rights Division, to J. Edgar IToover, Director, Federal Bureau of “nvestigation).

18 The noticoe to the court must contain a suromary of the Information received and a summary of the
T:‘.‘.‘.;’.:: »f the preliminary investigation. The notice cannot bo made public without the permission of the
ot

= "ais provision is infended to ({)ermit the Attorney General to weed out totally frivolous allegations.
Without such & provision, it woutld be necessary to appoint a special prosecutor to investigate cvery alle-
gation, even one tat 1s completely baseluss or frivolous on its face, This provision, while it gives the Attors
ney General some latitude, does not undercutl the Lasie thrust of the legislation, 1t there {s z\n%y doubt about
an allegation, tho Attorney General could not report to the court that it was so unsubstantiated that no
further investigation or prosecution i3 warranted, ¥urthermord, the authority given to Mombers of Congress
in_§ 505(e) serves as an additional check upon the possible abuse of this authority. See p. 10 bolow,

Declsions by a Federal pracecutor not to prosecu*« are reviewable only rarely, Sce United Slales v. Coz,
2 ¥, 24 167, 171 (5th Cir, .mﬁ":}5 cert. denfed 381 U, (85 (1065); United Slates v, Cowan, 524 T, 24 504 (5th
Cir, 1475). Sre geperally K. C. Davis, Administrative Law §28,00 (3d ed. 1972),

% The application for the appointment of a special prosecutor must contain sufllefent information to assist
the court in selecting a special prosecutor and in defining that special prosecutor’s area of jurisdiction, The
application cannot bs made public without the permission of the court,
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the court, the Justice Department may receive additional specific
information about the matter, The Justice Department then has 60
days in which to conduct an appropriate additional investigation.
If after that the Justice Department determines that the matter
warrants further investigation or prosecution, then the Attorney
General must apply to the court for the appointment of a special
prosecutor.

Section 592(c)(3) establishes g second standard for the appointment
of a temporary special prosecutor. It directs the Astorney General to
apply to the court for the appointment of a special prosecutor when-
ever the Attorney General determines that an investigation or
prosecution or the result of either,

may so directly and substantially affect the poli¥ el or per-
sonal interests of the President or the Attorney General, or
the interests of the President’s political party as to make it
inappropriate in the interest of the administration of justice
for the Department of Justice to conduct such investiga-
tion ... .

This provision applies to any investigation of any person for any
possible violation of Federal criminal law. It is not limited to the
oﬁ'e?ﬁ)es described in section 591(a) or the persons specified in section
591(b).

Section 592(e) authorizes the Attorney General to ask a special
prosecutor to accept the referral of other matters related to & “matter
within that special prosecutor’s prosecutorial jurisdiction.” Section
594, which is discussed below, authorizes a special prosecutor to accept
such a relerral.

Section 593, “Duties ol the division of the court,” sets forth the role
and function of the court in the appointment and removal of temporary
special prosecutors and in the termination of an office of special
prosecutor.

Section 593(a) specifies that the court involved is a division ol the
United States Court of Appeals for the District of Columbia Circuit
that is established by section 3 of the legislation.

Section 593(b) authorizes the zourt, upon receipt of an application
filed in accordance with section 592, to appoint an appropriate special
prosecutor and define his prosecutorial jurisdiction. Upon the request
of the Attorney General or upon a determination by the court that it
serves the best interests of justice, the identity and prosecutorial
jurisdiction of a special prosecutor must be raade publie. In any event,
the special prosecutor's identity would be made public at the time any
information was filed or indictment returned.

Section 593(c) authorizes the court, upon the request of the At-
torney General, to expand the jurisdiction of any special prosecutor.
The court is permitted to do this in lieu of appointing an additional
special prosecutor. This is intended to give the court flexibility in
appointing special prosecutors. It may be «dvisable to assign a matter
to an existing special prosecutor because he is working on a similar or
related matter or because it would be economical.

Section 593(d) precludes the court from appointing as a special
%-osec‘utor any person holding any office of profit or trust under the

nited States. '

Section 593 (e) establishes procedures for replacing a special prosecu-
tor, If a special prosecutor resigns or dies while holding office, the court
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may appoint a successor to complete the work of the office. If a
special prosecutor is removed from office by impeachment and con-
viction or by the personal action of the Attorney General,® the court
can appoint an interim successor. The appointment is only interim
because the legislation permits a removed syl)ecial prosecutor to
obtain {udic'ml review of his removal.®® After such a review, the court
will either reinstate the original special prosecutor or will appoint a
permanent successor.

Section 594, “Authority and duties of & special prosecutor,” out-
lines the powers and obligations of a special prosecutor. Section
594(a) provides that, with regard to matters within the special
prosecutor’s prosecutorial jurisdiction, a special prosecutor has full
power and independent authority to exercise all the investigative and
prosecutorial functions and powers of the Department of Justice, the
Attorney General, and officers of the Department of Justice, except
with respect to matters specifically requiring the Attorney Genem{’s
personal action under section 2516 of title 18, United States Code.®

Section 594 (b) provides that a special prosecutor will be compensated
on a per diem basis at a rate of pay equal tolevel IV of the Executive
Schedule,” Section 594(c) authorizes & special prosecutor to hire and
fix the compensation of such persons as are necessary to operate his
office. However, no employee may be paid at a rate in excess of the
maximum provided for level GS-18.%

Section 594(d) requires that the Justice Department, upon the
request of a special prosecutor, must provide that special prosecutor
with assistance in the form of access to files, records and materials
relevant to matters within the special prosecutor’s jurisdiction. When
requested, the Justice Department must also furnish the special
prosecutor with resources and personnel needed by the special prosecu-
tor in order to perform his duties.

Section 594(e) authorizes a special prosecutor to accept matters
referred to him by the Attorney General provided that they relate to
matters within his prosecutorial jurisdiction as established by the
court, :

Section 595, ‘‘Reporting and congressional oversight,” establishes
reporting requirements for a special prosecutor and spells out con-
gressional oversight responsibilities.

Section 595(a) requires a special prosecutor to report to Congress at
least annually. It also authorizes a special prosecutor to issue such
other reports or statements that the special prosecutor deems
apgropriate.

Section 595(b) requires a special prosecutor to submit a final report
to the court before the conclusion of his duties. This report must fully
and completely describe his work, including the disposition of all cases
brought and the reasons for not prosecuting any matter within his
prosecutorial jurisdiction. The court may release to the Congress, the

:1' ?‘?e discnssion of section 596(s), pp. 10-11 below,

218 U.8,C, §2516 requires the Attorney General, or an Assistant Attarnéy General speclally designated
by him, toauthorize the filing of every application to a Federal fudgo for a wiretap order,

This limits ,ion upon the authority of a special prosecutor represents a balancing of the speeial prosecutor’s
need to use ..iretaps during the cotirse of his work, which is likely to be limited, with the policy of strietly
controlling .hause of wiretaps by assigning to the Attorney Qeneral, or an Assistant Attorney Genoral that
he desighates, the responsibility of approving applications for wlretuP orders. The cominiitce does not be-
lieve that this Ymvlsion w111 hamper to any significant degree the ability of a special prosceutor to carry out
his responsibilities fully and completely,

 Currently $50,000 per year, Thuts, o speclal prosecutor will recolve the same rate of pay as an Assistant
Attorney (eneral,

3 Currently $47,500,
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public or any appropriate person such portions of the final report as it
deems appropriate. The court may give persons named in the report an
opportunty to submit comments, and these comments may be in-
cluded as an appendix to the report. The court is also authorized to
issue appropriate oxders to protect the rights of persons named in the
report and to prevent undue interference with any pending
prosecution.

The committee recognizes that a special prosecutor will possess a
good deal of power and that it is important to make that special prose-
cutor accountable for the exercise of that power. The provisions of
sections 595 (a) and (b) arc intended te achiove that accountability.
A special prosecutor w.ll know that the conduct of his office will be
reviewed and its work scrutinized. This should discourage, on the one
hand, the overreaching of an arbitrary or overzealous special pros-
ecutor and, on the other hand, the overcaution of a timid special
prosecutor.

Section 595(c) requires a special prosecutor promptly to advise the
House of Representatives of any substantial and credible information
received that may constitute grounds for impeachment. It further
provides that nothing in the legislation shall prevent “Congress or
either House thereof from obtaining information in the course of an
impeachment proceeding.”

ection 595(d) provides that the appropriate committees of Congress
shall have oversight jurisdiction with respect to the activities of &
sEecial prosecutor. A special prosccutor is required to cooperate with
the exercise of this oversight jurisdiction.

Section 595(e) gives members of the judiciary committees of the
House and the Senate certain powers with respect to obtaining the
appointment of a special prosecutor. A majority of the majority party
members or a majority of all nonmajority party members may request
in writing that the Attorney General apply fcr the appointment of a
special prosecutor. The Attorney General must respond to this request
within 30 days. If the Attorney General decides not to apply for the
appointment of a special prosecutor, he must explain why he decided
not to. The Attorney General’s response may not be made public ex-
cept to the extent that the appropriate committee, on its own or at the
Attorney General’s request, decides to make public such portions of
the response as will not, in the committee’s judgment, prejudice the
rights of any individual. )

Section 596, ‘“Removal of o special prosecutor; termination of
office,” deals with the procedure and standards for removing a special
prosecutor and describes how an office of special prosecutor i3 ter-
minated.

Section 596(a) provides that a special prosecutor may be removed,
other than by impeachment and conviction, only by the personal action
of the Attorney General and only for “extraordinary imipropriety,
physical disability, mental incapacity, or any other condition that
substantially impairs the performance of such special prosecutor’s
duties.” If a special prosecutor is removed from office, the Attorney
General must submit to the court and to the judiciary committees of
Congress a veport specifying the facts and the ultimate ground for
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the removal.®® A special prosecutor removed by the Attorney General
may obtain judicial review of his removal by means of a civil action to
determine if his removal was based upon an error of law or fact.”” If
it was, the court may order reinstatement of the removed special
prosecutor or other appropriate relief.

Section 596(b) sets forth 2 ways in which an office of special pros-
scutor can be terminated. First, an office of special prosecutor will
terminate when a special prosecutor notifies the Attorney General
that the investigation and prosecution of all matters within his
prosecutorial jurisdiction have been completed or so substantially
completed as to make it appropriate for the Justice Department to
complete the remaining matters.?® Second, an office of special pros-
scutor will terminate if the court, on its own motion or at the sugges-
tion of the Attorney General; determines that the investigation and

rosecution of all matters within a special prosecutor’s prosecutorial
jurisdiction have been completed or so substantially completed that
1t would be appropriate for the Justice Department to finish the re-
maining matters, The second method of terminating an office of special
prosecutor is intended to deal with situations where a special pros-
ecutlox;]is attempting to prolong I's office beyond the time it is really
needed.

Section 597, ‘“Relationship with Department of Justice,” requires
in subsection (a) that the Justice Department suspend all investiga-
tiong and proceedings on mabters within a special prosecutor’s juris-
dirtion. Section 597(b) permits the Attorney General or Solicitor
General to make a presentation as amicus curine with regard to issues
of law raised by any case or proceeding in which a special prosecutor
participates in an official capacity.

Section 598, ‘““T'ermination of effect of chapter,” is in essence a sun-
set provision for the special prosecutor mechanism, It provides that
new chapter 39 of title 28, UI;lited States Code, expires 5 years after
the enactment of this legislation, except as to the completion of matters
then pending with a special prosecutor if that special prosecutor
determines that he ought to complete those matcers. With respect to
pending matters, then, chapter 39 will continue in effect until the
special prosecutor makes a determination that the investigation and
prosecution of those matters has been completed. The purpose of this
provision is to enable the Congress to review how the legislation has
operated in order to determine whether the mechanism should be
retained or changed.

» As_with reports called for in other provislons of the legislation, this report may be
relensed, However, the committees or the court may declde to withhold all or any ‘purt of it.

By requiring the Attorney Genernl to specify the wltimate ground for removal, the legisin-
tion requires the Attorney General to list in his report the stntutory renson for removing
the speelal prosecutor-~extraordinary impropriety, physical disability, mental incapacity,
or otlier condition thut substantially fmpalrs the speclal progecutor’s performance of duties,
By requiring the Attorney General to specify the fucts found, the legislution requires the
Attorney General to spell out the facts tha€ lend him fo the conciuslon of extraordinary
impropriety, physical disability, mental incapacity, or other condition that substantially
impairs the specinl prosecutor's performance ot duties, g

= This standard glves the court n preater degree of latitude in overturning n decision to
remoye & speclal prosecutor than it ordlnnril{v has in revlewing other gimilar administrative
declsions, See {lcncrallu K, C, Davig, Administrative Law §§ 20.01; .07 (84 ed, 1072),

The committee belleves that thls {5 an important check upon the possible ahuse of the
removal power by an Attorney General. The committee recognizes that it is constitu.
tlonally permissible for it to vest the removal pewer cxclusively in the appointing
court, §ec ILR, Rept, No. 93-600, 93d Cong., 1st Sess. 10-11 (1073). However, the com-
mittee belloves that the preferred course at present is to permit Attorney Genernl removal
but to provide adequate safeguards n{:nlnst the abuge of the removal power.

In such n sltuntion, however, the office actually torminntes only after the speeinl
proscentor files the final report required by § 506(n). See discussion ahove, p. 0.
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Section 2(b) of the legislation amends the table of chapteis for title
28 of the United States Code to show the addition of new chapter 39,
Section 2(c) of the legislation authorizes the appropriation of such
sums as are necessary to carry out the provisions of new chapter 89 of
title 28, United States Code,

Section 3

Section 3(a) of the legislation adds a new section, entitled ‘‘Assign-
ment of judges to division to appoint special prosecutors,” to chapter 3
of title 28, United States Code, The new section establishes a special
division of the United States Court of Appeals for the District of
Columbia Cireuit to appoint and define the prosecutorial jurisdiction
of special prosecutors. It authorizes the Chief Justice of the United
States to assign 3 judges to serve on the division for 2 year terms. In
making assignments to the division the Chief Justice is to give prefer-

“ence to senior circuit judges and retired justices.?® One of the judges
chosen must be from the United States Court of Appeals for the Dis-
triet of Columbia Circuit, but not more than one judge from any one
court may be named to the division.® This is intended to give the
division a more national makeup.

Section 3(h) amends the table of sections for chapter 3 of title 28,
United States Code, to show the new section added by the legislation.
Section 4

Section 4(a) of the legislation adds a new section, entitled “Disquali-
fication of officers and employees of the Department of Justice,”
to chapter 31 of title 28, United States Code. It requires the Attorney
General to issue rules and regulations requiring an officer or employee
of the Justice Department, including a United States attorney or
assistant United States attorney, to disqualify himself from involve-
ment in any investigation or prosecution where such involvement
could result in a personal, financial or political conflict of interest, or
the appearance of such a conflict, It also states that these rules or
regulations may provide that a willful violation shall result in removal
from office.

Section 4(b) amends the table of sections for chapter 31 of title 28,
United States Code, to show the new section being added by the
legislation,

Cost

Pursuant to clause 7, rule XIIT of the Rules of the House of Repre-
sentatives, the committee, adopting as its own the following cost
estmate ol the Congressional Budget Office, estimates no significant
costs to the government would be incurred as a result of the enactment
of this legislation.

2 Tha bill now refers to “senior retired cirenit judges” and *“senlor retired justices,” A conimittee amend-
ment, which is technical in nature, changes the references to “senior circuit judges” and ‘retired justicos”.
,; ;’otlred Justice ora sonior cirenit judge Is free to aceept or decline the assigniment to the division. 28 U.8,C,

40 As tisod {n this contoxt, “court” does net include a U,S, District Court or any of the speelalized courts,
Thus, the division of tho (1.8, Court of Appeals for the District of Columhia Cirenit will be composed of
activa or senlor clreuit judges or roiired Supreme Court Justices.
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CongrEssioNAL Buparr Orrrce Cost EsTiMATE

U.S., Conagress,
CoxarussioNaL Buneer Orrics,
' ‘ Washington, D.C., May 16, 1978.
Hon. Perer W, Robivo, Jr., ‘
Chairman, Comamittee on the Judiciary,
House of Representatives,
Washington, D.C.

Drar Mr. Cuarrvan: Pursuant to section 403 of the Congres-
sional Budget Act of 1974, the Congressional Budget Office has
reviewed H.R. 9705, the Special Prosecutor Act of 1978, as orderéd
reported by the House Committee on the Judiciary, May 16, 1978.

In the past, the Department of Justice has included the cost of a
special prosecution as o separate line itom in the annual budget of the
U.S. Government. In cases where a special investigation was conducted
without assigning a special prosecutor, the Department of Justice has
allocated departmental resources to perform necessary investigating
and legal activities. It is therefore likely that most of the cost of a
special prosecutor appointed under the provisions of this act will be
offset by savings realized by the Department of Justice. Based on this
review, it is estimated that no significant costs to the Government
would be incurred as a result of enactment of this bill, g

Should the committes so desire, we would be pleased to provide
further details an this cost estimate.

Sincerely,
C. G. Nuckois
(For Alice M. Rivlin,
Director).

StaTEMENT OF THE Bupder CoMMITTEE

No statement on this legislation has been received from the House
Committee on the Budget.

StareMENT oF THE CoMMiTTEE oN GOVERNMENT OTERATIONS

No statement on this legislation has boen roceived from the House
Committee on Government Operations,

IxrraTIOoN IntPAcT STATEMENT

H.R. 9705 will have no foreseeable inflationary impact on prices or
costs in the operation of the national economy.

OVERSIGHT
The committee makes no oversight findings.
Comyrrrer Vors

H.R. 9705 was reported out of committee on Tuesday, May 16,
1978, by a vote of 24-6,
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Cuances ¥ ExistiNg Law Mape BY THE Biny, As REPoRTED

In compliance with clause 3 of rule XIII of the Rules of the House
of Representatives, changes in exisbin§ law made by the bill, as
teported, are shown as follows (existing law proposed to be omitted is
enclosed in black brackets, new matter is printed in italics, existing
Jaw in which no change is proposed is shown in roman);

Trrne 28, Unrren Stares Cobg
b

* * * * * * *
Part Sec,
I. ORGANIZATION OF COURTS. . i 1
Il. DEPARTMENT OF JUSTICE. .o 501

* * * * * * %

Part I-DEPARTMENT OF JUSTICE

31. The Attorney General_ . .. o .o ccemmemc i ——— 501
33. Federal Bureau of Investigation. oo oo aaoo. 531
35, United States AttOrneys. . . o cvecccocc o ccccccccecccmam—amon 541
37. United States Marshals_._ . iaaaas 561
39. Special prosecutor,

* * * * * * ®

Part I—DEPARTMENT OF JUSTICE

Chap. See.
31. The Attorney General. . ... un i eiaca——————— 501
33. Federal Bureau of Investigation ..o oo oo 531
35. United States AttOrneyS. . . oo camcccccismammne e ——em——n 541
37. United States Marshals__ e 661
39. Special prosecutor.

* * * * * * *
g Chapter 3.—COURT OF APPEALS
ec.

* * * * * * *

49. Assignment of judges to division to appoint special prosecutors.
* * * * * * *

§49. Assignment of judges to division 1o appoint special
prosecutors

(@) Beginning with the two-year period commencing on the date of the
enactment of this section three judges or justices shall be assigned for edach,
successive two-year period to a division of the United States Court of
Appeals for the District of Columbia to be the division of the court for the
purposes of chapler 39 of this title.

(b) Except as provided under subsectron (f) of this section, assignment
to such division of the court shall not be a bar to other judicial assign-
ments during the term of such division.

(¢) In assigning judges or justices to sit on such division of the court,
priority shall be given to semor retired circuit judges and senior retired
Justices.

(d) The Chief Justice of the United States shall designate end assign
three circuit court judges or justices, one of whom shall be a judge of the
United States Court of Appeals for the Distriet of Columbia, to such divi-
ston of the court. Not more than one judge or justice or relired judge or
Justice may be named to such division from a particular court.

84-672 0 ~ 79 - 13
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(&) Any vacancy in such division of the court shall be filled only for the
remainder of the two-year period in which such vacancy occurs and in the
same manner as initial assignments to such division were made.

(f) Eacept as otherwise provided in chapter 39 of this title, no judge or
Justice who as @ member of such division of the court participated in a
Junetion conferred on the dwision under chapter 89 of thas title wnvolving a
special prosecutor shall be eligible to participate in any judicial proceedin
concerning a matter which wnvolves such special prosecutor while suc.
special prosecutor is serving in that office or which wnvolves the exercise of
such special prosecutor’s official duties, regardless of whether such special
prosecutor is still serving wn that office.

L * * *® * * *

Chapter 31.—-THE ATTORNEY GENERAL

See.

* * * * * » *
628. Disqualification of officers and employees of the Department of Justice.

* * * * * * *

§ 528. Disqualification of officers and employees of the Department
of Justice

The Attorney General shall promulgate rules and regulations which
require the disqualification of any officer or employee of the Department
of Justice, including e United States attorney or a member of such attor-
ney's staff, from participation in ¢ particular investigation or prosecu-
tion if such participation may result in a personal, financial, or political
conflict of interest, or the appearance thereof. Such rules and regulations
may provide that a willful violation of any provision thereof shall result in
removal from office.

* * * * * * *

Chapter 39—SPECIAL PROSECUTOR

691, Applicability of 'z:rauisions of this chapter,

692. Determination whether to apply for appoiniment of a special prosecutor,
693, Duties of the division of the court.

694,  Authority and duties of a special proseculor,

6956. Reporling and congressional oversight.

696, Eemoval of a special prosecutor; termination of office.

597, Relationship with Department of Justice,

698. Termination of effect of chapter,

§ 591, Applicability of provisions of this chapter

(@) The Atlorney General shall conduct an investigation pursuant to
the provisions of this chapler whenever the Ativrney General receives
specific information that any of the persons described in subsection (b)
of this section has— :

ﬁtgl ) violated any Federal criminal law involving the abuse of Federal
office;

(2) violated any Federal criminal law regulating the financing or
conduct of elections or election campaigns; or

(8) violated any Federal crimvinul law relating to the obstruction of
Justice or perjury, or conspired to violate any such Federal criminal
law or to defraud the Uniled Slates.
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(b) The persons referred to in subsection (a) of this section are—

(1) the President and Vice President;

l(2)5 any individual serving in o positton Usted in section 6312 of
title 6;

3) any individual working in the Executive Office of the President
and compensated at @ rate not less than the rate provided for level 1V
of the Executive Schedule under section 6318 of title 6;

(4) any ndividual working in. the Departmeni of Justice and
compensaled at a rate not less than the rate provided for level 111 of.

_ the Executive Schedule under section 6314 of title 5; any assisiant
allorney general; the Director of Central Intelligence; the. Deputy
girector of Central Intelligence; and the Commissioner of Internal

evenue,

(6) any tndividual who held any office or position described in
any of paragraphs (1) through (4) of this subsection during the
ineumbency of the President or during the period the last preceding
President held office, if such preceding President was of the same
political party as the incumbent President; and : o
» (6) a mational campaign manager or chairman of any national
campaign commillee seeking the election or reelection of the President.

§ 5692. Determination whether to apply for appointment of a
‘ special prosecutor ,

(@) The Attorney General, upon receiving specific tnformation that any
of the persons described in section 691(b) of this title has engaged in con-=
duct described in seciion 591 (a) of this title, shall conduct, for a period not
to exceed siaty days, such preliminary investigation of the matter as the
Attorney General deems appropriate. .

(DY) If the Attorney General, upon com;zletion of the preliminary
inveshigation, finds that the matter is so unsubstantiated. that no further
investigation or prosecution is warranted, the Attorney General shall so
notify the division of the courl specified in section 593(a) of this title, and
the division of the court shall have no power to appoint a special prosecutor.

(2) Such notification shall be by memorandum. conlaining a summary
of the information received and a summary of the results of any preliminary
anvestigation.: .. - . '

(8) Such memorandum shall not be revealed to any third party without
leave of the division of the court. o

(e)(1) If the Attorney General, upon complelion of the preliminary
investigalion, finds that the matter warrants further investigation or pros-
ecution, or if sizty days elapse from the receipt of the information without
a determination by the Attorney General that the matter is so unsubstan-
tiated as not to warrant further investigation or prosecution, then the
Attorney General shall apply to the division of the court for the appointment,
of a:? spIecial prosecitor,
© o (A) after the filing of a memorandum under subsection (b) of this

section, the Attorney General receives additional specific information
about the maitter to which such memorandum related, and

(B) the Attorney General determines, after such additional inves-
tigation as the Attorney General deems appropriate, that such infor-
mation warrants further investigation or prosecution;
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then the Attorney General shall, not later than sixty days afier receiving
such additional information, apply to the division of the court for the
appointment of a special prosecuior.

(8) If, in the course of any Federal criminal investigation, the Attorney
General determines that the continuation of the investigation or that any
resulting prosecution may so directly and substantially affect the political
or personal nterests of the President or the Altorney General or the
interests of the President's political party as to make it inappropriate in
the interest of the administration of justice for the Department of Justice
to conduet swoh investigation, then the Attorney General shall apply to the
division of the court for the appointment of a special prosecutor,

(d)(1) Any application under this chapter shall contain sufficient
information to assist the division of the court to select a special prosecutor
and to define that special prosecutor's prosecutorial jurisdiction.

(2) No application under this chapter shall be revealed to any third
party without leave of the division of the court.

(e) The Attorney General may ask a special prosecutor to accept referral
of a matier that relates to a matter within that special prosecutor’'s prose-
cutorial jurisdiction. ,

§ 593. Duties of the division of the court

(@) The division of the court to which this chapler refers 1s the division
established under section 49 of this title.

(0) Upon receipt of an application under section 692(c) of this title,
the division of the court shall appoint an appropriate special prosecutor
and shall define that special prosecutor's prosecutorial jurisdiction. <\
special prosecutor's identity and prosecutorial jurisdiction shall be made
public upon request of the Attorney General or upon a determinaiion of
the division of the court that disclosure of the identity and prosecutorial
Jurisdiction. of such special prosecutor would be in the best inlerests of
Justice.

(¢) The division of the court, upon request of the Attorney General
which may be incorporated in an application under this chapter, may
expand the prosecutorial jurisdiction of an cxisting special prosecutor,
and such expansion may be in liew of the appointment of an additional
special prosecutor,

(d) The division of the court may not appuint as a special prosecutor
any person who holds any office of profit or trust under the United Stales.

(e) If a vacancy in office arises by reason gf the resignation or death
of @ special prosecutor, the divigion of the court may appoint a special
prosecutor to complete the work of the specivl proseculor whose resignation
or death caused the vacancy. If a vacancy in office arises by reason of the
removal of a special prosecutor, the division of the courtmay appoint an
acling special prosecitor to serve until any judicial review of such removal
1s completed. Ugon the completion of such judicial review, the division of
the court shall take appropriate action.

§594. Authority and duties of a special prosecutor

(@) Notwithstanding any other provision of law, a specicl prosecutor
appointed under this chapter shaii have, with respect to all matlers in such
special prosecutor's prosecutorial jurisdiction established under this
chapter, full power and independent authority to exercise all investigative
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and proseculorial functions and powers of the Department of Justice, the
Altorney General, and any other officer or employee of the Department of
Justice, except that the Attorney General shall exercise direction or control
as to those matters that specifically require the Attorney General's personal
action under section 2516 of title 18.

(b) A special prosecutor appointed under this chapter shall receive
compensation at @ per diem rate equal to the rate of basic pay for level IV
of the Bxecutive Schedule wnder section 6316 of title 5.

(¢) For the purposes of carrying out the duties of the office of special
proseculor, a special prosecutor shall have power o appoint, fix the
compensalion, and assign the duties of such employees as such special
prosecutor deems necessary (including investigators, attorneys, and part-
time consultants), The positions of all such employees are exempled from
the competitive =ervice. No such employee may be compensaled ai a rate
exceeding the <. vimum. rate provided for GS-18 of the General Schedule
under sectio- 2 of title 5.

(d) A special proseculor may request assistance from the Depariment of
Justice, and the Department of Justice shall provide that assistance, which
may include access to any vecords, files, or other maierials relevant to
matlers within such special prosecuior’s prosecutorial jurisdiction, and
the use of the resources and personnel necessary to perform such special
proseculor’s duties. ,

(e) A special proseculor may accept referral of a matier by the Aitorney
General, +f the matter relates to @ matter within the prosecutorial Jurisdic-
tion established by the division of the court.

§ 595. Reporting and congressional oversight

(a) A special prosecutor appointed under this chapter may make public
from time to time, and shall send to the Congress at least annually, siate-
mends or reporis on the activities of such special prosecutor, These state-
menls and reports shall contain such information as that special prosecutor
deems appropriate.

(0Y(1) In addition to any reports made under subsection (a) of this
seclion, and before the termanation of o special proseculor’s office under
section 696(b) of this title, such special prosecutor shall submit to the
diviston of the court a report under this subsection.

(@) A report under this subsection shall set forth fully and completely a
description of the work of the special prosecutor, including the disposition
of all cases brought, and the reasons for not prosecuting any maiter within
the prosecutorial jurisdiction of such special prosecutor which was not
proseculed.

(8) The duvision of the court may release to the Congress, the public, or
lo any appropriatle person, such portions of a report made under this
subsection as the division deems appropriate. The division of the court
shall make such orders as are appropriate io protect the rights of any
indiwidual named in such report and to prevent undue interference with
any pending prosecution. The division. of the court may make any poriion
of @ report under this section available to any individual named wn such
report for the purposes of recetving within a tyme limit set by the division
of the court any commenls or Jactual information that such individual may
submit, Such comments and jactual information, in whole or in part, may
wn thf discretion of such division be included as an appendiz to such
report,



270

(¢) A special prosecutor shall promptly advise the House of Represent-
atives of any substantial and credible wnformation which such special
roseculor recetves thal may constitule grounds for an impeachment.
othing in this chapler oy section 49 of this title shall prevent the Congress
or either House theregf from obiaining information in the course of an
impeachment proceeding.

d) The appropriate committees of the Congress shall have oversight
Jurisdiction with respect to the official conduct of any speclal prosecutor
appointed under this chapter, and such special prosecutor shall have the
duty to cooperate with the exercise of such oversight jurisdiction.

(e) A magority of majority party members or a majority of all non-
magority party members of a judiciary committee of cither House of the
Congress may request in wriling that the Atlorney General apply for the
appointment of a special prosecutor under this chapler. Not later than
ihirty days after the receipt of such a request, the Attorney General
shall provide written netification of any action the Attorney General has
taken under this chapter in response lo such request and, if ne application
has been made to the division of the court, why such application was not
made. Such writien notification shall be provided to the comanittee on which
the persons making the request serve, and shall not be revealed to any fthird
party, except that the commiitee may, cither on ils own initiative or upon
the request of the Attorney General, make public such portion or portions
of such notification as wnll not in the commitiee's judgment prejudice the
rights of any ndividual.

§ 596. Removal of a special prosecutor; termination of office

(@) (1) A special prosecutor appointed under this chapter may be re-
moved from office, other than by vmpeachment end conwviction, only by the
personal action of the Attorney General and only for extraordinary im-
propriety, physical disability, mental incapacity, or any other condition
fihat_ substantially tmpairs the performance of such special prosecutor’s

utres.

(@) If a special prosecutor is removed from office, the Attorney General
shall promptly submit to the division of the court and the judiciary
commattees of the Senate and the House of Representatives ¢ répovt
specifiing the facts found and the ultimate grounds for such removel. The
commattees shall make available lo the public such report, except that each
commitiee may, if necessary to avoid prejudicing the interests of the Uniled
States or of any individual, delete or postpone publishing any or all of the
report. The divsion of the court may release any or all of such reportin the
same manner as a report released under section 525(b)(3) of ihis title and
under the same limilations as apply to the release of a report under that
section,.

(8) A special prosecutor so removed may oblain judicial review of the
removal in a civil action commenced before the division of the court and,
if such removal was based on error of law or fact, may oblain reinstatement
or other appropriate relief. The division of the court shall cause such an
action o be in every way expedited. ;

b)(1) An office of special prosecutor shall terminate when (A) the
special prosecutor notifies the Altorney General that the investigation of all
matlers within the prosecutorial jurisdiction of such special prosecutor or
accepted by such special prosecutor under section 594(e) of this title, and
any resulling prosecutions, have been compleled or so substantially
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completed that 4t would be appropriate for the Department of Justice to
complele such tnvestigations and proscutions and (B) the special pros-
ecutor files a report in full compliance with section 596(b) of this title.

(2) The division of the court, either on ity own motion or wpon suggestion
of the Attorney General, may terminate an office of specialp proseculor at
any time, on the ground that the invesligation of all matlers within the
prosecutorial jurisdiction of the special proseculor or accepted by such
special prosecutor under section 694(e), and any resulting prosecutions,
have been. completed or so substantially completed that it would be appro-
priate for the Department of Justice to complete such investigations and
prosecutions.

§ 697, Relationship with Depariment of Justice

(@) Whenever a matier 1s in the prosecutorial jurisdiction of @ special
prosecutor or has been accepted by a special prosecutor under seclion 594 (e)
of this title, the Department of Justice, the Atlorney General, and all other
offices and employees of the Department of Justice shall suspend all investi-
gations and proceedings vegarding such matier, except to the exieni
required by section 594(d) of this title.

(0) Nothing in this chapler shall prevent the Attorney General or the
Solicitor Gereral from making a presentation as amicus cupriae to any
court as to issues of law raised by any case or proceeding in which a special
prosecutor participates in an officlal capacity or any appeal of such @
case or proceeding.

§ 698. Termination of effect of chapter

This chapler shall cease to have effect five years after the date of the
enactment of this chaplter, except that this chapter shall continue in effect
with respect to then pending matlers before a special proseculor that in
the judgment of such special proseculor requive such continualion until
that special prosecutor delermines such matllers have been completed.

% * »* » » . %
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ADDITIONAL VIEWS OF HON. ELIZABETH HOLTZMAN

I support H.R, 9705, the Special Prosecutor bill, and have worked
hard for its pussage for the past four years, As Watergate demonstrates,
the Department of Justice, which is controlled by the President’s
appointee, cannot always be relied on to conduct a full and independent
investigation of executive branch officials accused of criminal
wrongdoing.

The bill recognizes this, but it takes the unrealistic position that the
Justice Department will naver be politically inhibited when it invosti-
gates Members of Congress. The Korean investigation is an obvious
example of a casc involving Members of Congress in which the Depart-
ment has not done its job as rigorously as we would have wished.

I do not believe that there can be any compromise with the principle
that- Members of Congress, like executive branch officials, should ba
held strictly accountable under the law. There can be no justice when
there is a dual system of laws—one for the high and mighty and one
for everyone else.

Fr1zaseTH HonTZMAN,
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DISSENTING VIEWS OF MESSRS. WIGGINS, McCLORY,
BUTLER, MOORHEAD OF CALIFORNIA, AND KINDNESS.
ON H.R. 9705

TLR. 9705 requires unquestioning acceptance of several question-.
eble premises, First, one must agree that a 189-year-old system—that
of centralized responsibility for enforcing all the country’s laws—is
inherently defective. Sceondly, one is asked to concede there is a na-
tional perception of this defect. Finally, one is required to embrace
the specifics of the bill’sproposed solution.

We believe that in creating three separate branches of Goverr.ment,
the Founding Fathers devised a reniarkable administrative mecha--
nism. Without question, the Founders foresaw that each branch would
at some time be in the unavoidable position to influence its own inter-
ests, either institutional or personal. They knew Congress would vote
on its own salary, judges would decide cases granting more power to
the judiciary, and that the executive branch would erdores all laws,
even against executive officers. Therefore, they interwove checks and
balances so that each branch wasaccountable to ancther and tensed tha
entire system by ultimate accountability to the electorate. The resuib
has been so successful that we feel it pointless to tinker with it,

To argue that the executive is so inherentlv untrustworthy simply
lIacks persuasive logic. The answer to this first proposition is that
existing constitutional checks and Lulances sufficiently insure proper:
functionin.y of the Govesnment, If an Attorney General cannot be
trusted to enforce the law against the Executive, the remedy is im-
peachment and not the cloning of an additional Attorney General to do
the iob of the first. The latter course embarks upon a misbegotten path
lined with real possibilities for duplicationand a lack of accountability
we fear to tempt.

Next, proponents of FL.LR. 9705 argue that it satisfies a widespread
public discontent with the status quo, a discontent arising from the
Watergate experience. However, during Watergate, two Attorneys
General, a Viece President, and numerous high executive officials were
convicted of crimes, and congressional resort to impeachment brovght
ibout a Presidential resignation—all without FI.R. 9705. Far from fail-
ing, the Government proved itself so conspicuously effective that we-
cannot accept the misreading of public perception which underlies
I1.R. 9705% second premise.

Even granting these first two propositions. one must still adopt a
proposed solution that is demonstrably ineffective. The hill permits the-
Attorney Generzl 60 days to investigate charges against high executive
officials, including himself, after which he is to decide whether these
charges warrant further investigation or prosecution. If he decides:
further action is warranted, he must apply to a special court panel’
for the appointment of a special prosecutor.
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However, both the Attorney General and the President already have
the power to appoint a special prosecutor and have exercised it nu-
merous times te investizgate or prosecute executive wrongdoing. Al-
though the appointment of a special prosecutor during the Teapot
Dome scandal was the most famous instance prior to Watergate, special
prosecutors were also appointed during the Truman and Grant ad-
ministrations.

To prepattern the exercise of this power with a “trigger mechanism®
assumes that this Congress can anticipate all instances in which the
Attorney General should not and would not prosecute with objectivity
and zeal. The existence of an independent prosecutor is so extraordi-
nary that it should occur only in cases of considerable magnitude and
sensitivity and these are unforeseeable. However, HL.R. 9703 promises
that not a month would go by without the appointment of still ancther
special prosecutor accompanied by progressive trivialization of a ;.roc-
ess which has served us so well in cases of genuine need.

In formulating its supposed cuve, the bill becomes so infected with
practical problems that its utility is largely academic. Just the follow-
ing few questions from an endless litany emphasize that FLR. 9705
would institutionalize confusion. What constitutes “specific informa-
tion” of criminal activities? When can the Attorney General be
charged with receipt of this information? Can he be trusted, to inves-
tigate allegations relating to himself? What criminal laws involve
“abuse of Federsl office”? What if the Attorney General improperly
decides that a matter does not warrant further action? How many
special prosecutors are likely to be appointed ?

Since the Attorney General’s decision not to apply for the appoint-
ment of a special prosecutor entails the exercise of discretion, man-
damus would not lie to comgz:l that discretion be exercised in any par-
ticular manner. Jiven in those instances where the Attorney General’s
actions under HLR. 9705 are arguably ministerial (applying for a
special prosecutor when he comes to no decision within sixty days),
there would likely be no cne with standing to seek mandamus, Al-
though the House or Senate Judiciary Committees, in whole or in part,
may request the Attorney General to appoint a special presecutor,
H.R. 9705 creates no more power to enforce that request than now
exists,

Since neither court nor Congress can force the Attorney General to
apply for a special prosecutor if he choosges not, this bill merely en-
gages in cosmetic convolutions which return us to the point of origin.
No more protection than currently exists is offered against the un-
trustworthy Attorney General.

Moreover, these objections have so far been based only upon dis-
agreement with the policy of H.R. 9705 and criticism of how this
policy is implemented. We have ignored the question of whether a
court may constitutionally appoint a special prosecutor under the
separation of powers doctrine. Suffice it to say that this is a question of
considerable importance for which there is no unanimity of judicial
or academic opinion. However the judiciary decides this issue, it will
surely involve the Congvess, courts, and the Department of Justice in
an extensive and useless imbroglio.
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Although packaged as a corruption combattant, FL.R. 9705 in reality
is a device for delay. Instead of encouraging the Attorney General to
act with dispatch in weeding out wrongdoing, the bill requires a time-
consuming pass off of responsibility.

Like too many bills we have seen in this Congress, HL.R. 9705 pre-
scribes an illusory remedy for an illusory problem. It deludes the
American people into believing that we have acted to stamp out cor-
ruption when in fact we have not.

Far from a noble enterprise, the bill represents congressional abdi-
cation of its duty to scrutinize how well justice is being administered
by the executive branch. When talk of corruption grips the Nation, it
may seem safer for Congress to assign this duty to a remote and un-
accountable figure. But this only indicates that responsibility is more
easily abdicated than exercised,

TFor these reasons, we respectfully dissent.

Crarces B. WiacIns.
Rosrrr McCrory.

M. Carpwern BuTLER.
CarLos J. MooRIIEAD.
Troaras N, KINpNESss.
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APPENDIX 5

The Senate included Special Prosecutor provisions in S. 555, which
it, passed on June 27, 1977.

951z CONGRESS
18T SESSION S 5 5 5
® ’

IN THE SENATE OF THE UNITED STATES

Jury 28 (legislative day, JuLy 19), 1977
Ordered to be printed as passed

AN ACT

To establish certain Federal agencies, effect certain reorganiza-
tions of the Tederal Government, to implement certain re-
forms in the operation of the Federal Government and to
preserve and promote the integrity of public officials and
institutions, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That this Act may be cited as the “Public Officials Integrity

Act of 19777,

B . D
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TITLE I—AMIENDMENTS TO TITLE 28, UNITED
STATES CODE
SPECIAL PROSECUTOR
Sre. 101, (a) Title 28 of the United States Code is
amended by inserting immediately after chapter 37 the fol-
lowing new chapter:
“Chapter 39.—SPECIAL PROSE.CUTOR

“'Sec.

“391. Applicability of provisions of this chapter.

“592. Application for appointment of a special prosecutor.
#5953, Duties of the division of the court.

“594. Authority and duties of a special prosecutor.

“305, Reporting and congressional oversight.

#5208, Removal of a special prosecutor; termination of office,
“597. Relationship with Department of Justice.

%598, Termination of effect of chapter.

“8 591, Applicability of provisions of this chapter
“(a) The Attorney General shall conduct an investiga-
tion pursuant to the provisions of this chapter whenever the
Attorney General receives specific information that any of
the pervons described in subsection (b) of this section may
have violated any Federal criminal law other than a viola-
tion constituting o petty offense,
‘““(b) The persons referred to in subsection (a) of this
section. are—
(1) The President or Vice President.
“(2) Any individual serving in a position listed in
section 5312 of title 5.
“(8) Any individua! working in the Executive

Office of the President and compensated at a rate not less
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than the rate provided for level IV of the Executive
Schedule under section 5315 of title 5.

“(4) Any individual working in the Department of
Justice and compensated at a rate not less than the rate
provided for level IIT of the Executive Schedule under
section 5314 of title 5; any assistant attorney general
involved in criminal law enfoycement ; the. Director of
Central Intelligence; the Deputy Director of Central
Intelligence; and the Commissioner of Internal Revenue.

“(5) Any individual who held any office or position
described in any of paragraphs (1) through (4) of this
subsection during the term of the President in office on
the date the Attorney General receives the information
under subsection (a) (hereafter in this subsection re-
ferred to as the ‘incumbent President’) or during the
period during which the President immediately preced-
ing such incumbent President held office, if such pre-
ceding President was of the same political party as the
incumbent President.

“(6) A national campaign manager or chairman of
any national campaign committee seeking the election or
reelection of the President.

“(7) For the purposes of section 592 (i) of this
title, a Representative or Senator in the Congress of the

United States.
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“§ 592, Application for appointment of a special prosecutor

“(a) The Attorney General, upon receiving specifie in-
formation that any of the individuals described in section
591 (b) may have violated any Federal criminal law other
than a violation constituting a petty offense, shall conduct,
for a period not to exceed ninety days, such preliminary in-
vestigation of the matter as the Attorney General deems ap-
propriate. The Attorney General, upon notifying in writing
the division of the court épeciﬁed in section 593 (a) (herein-
after referred to as the ‘division of the court’) of the need
for additional time to complete a preliminary investigation
and the reasons why additional time is needed, shall ila}’e
thirty days to complete such preliminary investigation,

“(b) (1) If the Attorney General, upon completion of
the preliminary investigation, finds that the matter is so
unsubstantiated that no further investigation or prosecution
is warranted, the Attorney General shall so notify the divi-
sion of the court and the division of the court shall have no
power to appoint a special prosecutor.

“(2) The notification by the Attorney General of .the

division of the court shall be by memorandum containing a

- summary of the information received and a summary of the

results of any preliminary investigation.

“3) Such memorandum shall not be revealed to any
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individual outside the court or the Department of Justice
without leave of the division of the court.

““(c) (1) If the Attorney General, upon completion of
the preliminary investigation, finds that the? matter warrants
further investigation or prosecution, or if ninety days (one
hundred and twenty days in the case of an extension) elapse
from the receipt of the information without a determination
by the Attorney General that the matter is so unsubstantiated
as to not warrant further investigation or prosecution, then
the Attorney General shall apply to the division of the court
for the appointment of a special prosecutor.

“(2) EBach application for the appointment of a special
prosccutor shall contain sufficient informa?tion to enable the
division of the court to select a special prosecutor and to define
that speci‘nl pfosecutor’s prosecutorial jurisdiction.

“(3) Such application shall not he revealed to any
‘individual outside tlie court or the Department of Justice
without leave of the division of the court.

“(a) (1) T~

“(A) after the filing of a memorandum under
subsection (b) of this section, the Attorney General
receives additional specific information about the matter
to which such memorandum related ; am’!

“(B) the Attorney General d.eter'mines, after such

3
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additional investigation as the Attorney General deems

appropriate, that such information warrants further in-

vestigation or prosecution;
then the Attorney General shall, not later than ninety days
after receiving such addjtional information, apply to the divi-
sion of the court for the appointment of a special prosecutor.

‘“(2) Lach application for the appointment of & special
prosecutor shall contain sufficient information to enable the
division of the court to select a special prosecutor and to
define that special prosecutor’s prosecutorial jurisdiction.

“(3) Such application shall not be revealed to any
individual outside the court or the Department of Justice
without leave of the division of the court.

“(e) (1) Tor the purpose of this section, a conflict
of interest or the appéarance thereof is deemed to exist when-
ever the continuation of an investigation or the outcome
thereof may directly and substantially affect the partisan
political .or personal interests of the President, the Att(;rney
General, or the intei'es‘ts of the President’s political party.

“(2) Whenever it reasonably appears that a conflict of
interest, as defined in paragraph (1), exists, witl} respect to

an investigation of specific information that an individual

‘may have violated any TFederal criminal law other than a

violation cohstituting a petty offense, the Attorney General '

04872 O = 78 - 19
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shall conduct a preliminary investigation as required by
subsection (a).

“(8) (A) If the Attorney General, upon completion of
the preliminary investigation, finds that the matter is so
unsubstantiated that no further investigation or prosecution
is warranted, the Attorney General shall so notify the division
of the court pursuant to subsection (D).

“(B) If the Attorncy General, upon completion of the
preliminary investigation, finds that the matter warrants fur-
ther investigation or prosecution or if ninety days (one
hundred and twenty days in the case of an extension) has
elapsed from the time of the Attorney General’s finding in
paragraph (2) without a determination by the Attorney
General that the matter is so unsubstantiated as not to war-
rant further investigation or prosecution, then the Attorney
General shall—

“(i) apply to the division of the court for the ap-
pointment of a special‘présecutor pursuant to subsection

(c) sor |

““(il) submit a memorandum to the division of the
court setting forth the reasons why a special prosecutor
is not reqL‘ﬁmd under the standard sct forth in paragraph

(1) of this subsection.

“(C) If the Attorney General concludes that appoint-
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ment of a special prosueutor is not required under the stand-
ard set forth in paragraph (1) of this subsection, the division
of the court shall review the information provided by the
Attorney General with respect to whether a confliet, as

described in paragraph (1), exists. Upon request of the divi-

- sion of the court, the Attorney General shall make available

to the division all documents, materials, and memorandums

as the division finds nccessary to earry out its duties under

‘this subsection, I the division finds that continuing the investi-

gation by the Department of Justice would create a conflict
of interest, or the appearance thereof, as defined in para-
graph (1), the division shall appoint a special prosecutor.

“(f) Any deteﬁninations or applications required to be
made under this section by the Attorney General shall be
made by the Director of the Office of Government Crimes if
the information or allegations involve the Attorney General.

“(g) The Attorney General’s determination under sub-
section (c), (d), or (e) to apply to the division of the
court for the appointment of a special, prosecutor shall not
be reviewable in any court.

“(h} Documents, materials, and memorandums supplied
to the cqu‘ft by the Department of Justice under this sub-
section "shall not be revealed to any individual outside the
court or the Department of Justice without leave of the divi-

sion of the court.

“-'(i) (1) Notwithstanding any other provision of this
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title, the Attorney General shall, upon enactment of this
title, conduct for a period not to exceed ninety days, a‘.pre~
liminary investigation into whether there has been since
1970 improper or illegal conduct on the part of any Repre-
sentative or Senator in the Congress of the United States
with respect to the receipt or acceptance of any valuable
consideration from representatives of any foreign government
in order to influence legislation or other Government action.

“(2) (A) If the Attorney General, upon completion of
the preliminary investigation, finds that the matter is so un-
substantiated that no further investigation or prosecution is
warranted, the Attorney General shall so .notify the division
of the court pursuant to subsection (b).

“(B) If the Attorney General, upon completion of the
preliminary investigation, finds that the matter warrants
farther investigation or prosecution or if ninety ddys has
elapsed from the time of enactment of this title without a
finding by the Attorney General that the matter is so
unsubstantiated as not to warrant further investigation or
prosecution, then the Attorney General shall apply to the
division of the court for the appointment of a special prose-
cutor pursuant to subsection (c).

“8 593, Duties of the division of the court

‘““(a) The division of the court which is referred to in

this chapter, and to which functions are given by this chap-

ter, is the division established under section 49 of this title.
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“(b) Upon receipt of an application under subsection
(e}, (d), (e). or (f) of section 592, the division of the
court shall appoint an appropriate special prosecutor and
shall define the jurisdiction of that special prosecutor. The
court may define such jurisdiction to extend to related
matters. A special prosecutor’s identity and prosecutorial
jurisdiction shall he made public upon request of the Attorney
General or upon the determination of the division of the court
that disclosure of the identity and prosecutorial jurisdiction
of such spscial prosecutor wou'd be in the best interest of
justice. In any event the identity and prosecutorial jurisdic-
tion of such prosecutor shall be made public when any indict-
ment is returned. .

“(e) The division of the court, upon requeat of the
Attorney General, may assign new matters to an existing
special prosecutor or may expand the prosecutorial jurisdic-
tion of an existing special prosecutor to include related mat-
ters. Such request may be incorporated in an application for
the appointment of a special prosecutor under this chapter.

“(d) The division of the court may not appoint as a’
special prosecutor any person who holds or recentiy held
any office of profit or trust under the United States.

“8 594, Authority and duties of a special prosecutor
“(a) Notwithstanding any other provision of law, a

special prosecutor appointed under this chapter shall have,
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with respect to all matters in such special prosecutor’s prose-

cutorial jurisdiction established under this chapter, full power,

and

independent authority—

“(1) to conduct proceedingé vefore grand juries and
other investigations;

““(2) to participate in court proceedings and engage
in any litigation, including civil and criminal matters,
as he deems necessary ;

“(3) to appeal any decision of a court in any case

. or proceeding in which such special prosecutor par-

ticipates in an official capacity ;

“(4) to review all documentary evidence available
from any source;

“(5) fo determine whether tv contest the assertion
of any testimonial privilege;

““(6) to receive appropriate national security clear-
ances and, if necessary, contest in court, including, where
appropriate, participation in in camera proceedings, any
claim of privilege or attempt to withhold evidence on
grounds of national security ;

“(7) to make applications to any Federal court for
a grant of immunity to any witness, consistent with ap-
plicable statutory requirements,' or for warrants, sub-
penas, or other court orders, and for purposes of sections

6003, 6004, and 60035, of title 18, a special prosecutor
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may exercise the anthority vested in a United States At-
torney or the Attorney General;
“ (-é) to inspect, obtain, or use the original or a copy
of any tax return, in accordance with™ the applicable
statutes anq regulations, and for purposes of section 6103
of title 26, and the regulations issued thereunder, a spe-
cigl prosecutor may exercise the powers vested in a
United States Attorney or the Attorney General;
“‘(9) to initiate and conduct prosecutions in any
court of competent jurisdiction, frame and sign indict-
ments, file informations, and handle all aspects of any
case 1n the name of the United States; and
“(10) to exercise all other investigative and pros-
ecutorial functions and powers of the Dcpéjl*tment of
Justice, the Attorney General, and any other officer or
employec of the Department of Justice, except that the
Attorney General shall exercise direction or control as to
those matters that specifically require the Attorney Gen-
eral’s personal action under section 2516 of title 18.
“(b) A special prosecutor appointed under this chapter
shall receive compensation at a per diem rate equal to the
rate of basic pay for level IV of the Executive Schedule
under section 5315 of title 5.

“(c) For the purposes of carrying out the duties of

the office of special prosccutor, a special prosecutor shall
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have power to appoint, fix the compensation, and assign the
duties of such employees as such special prosecutor deems
necessary (including investigators, attorneys, and part-time
corsultants) . The positions of all such employces are ex-
empted from the competitive service. No such employee may
be compensated at a rate exceeding the maximum rate pro-
vided for GS-18 of the General Schedule under section 5332
of title 5.

“(d) If requested by a special prosecutor, the Depart-
ment of Justice shall provide to such special prosecutor assist-
ance which shall include full access to any records, files, or
other materials relevant to mafters within his prosecutorial
jurisdiction. and providing to such special prosecutor the re-
sources and personnel required to perform such special pros-
ecutor’s duties.

“(e) A special prosecutor may ask the Attorney General
or the division of the court to refer matters related to the
special prosecutor’s prosccutorial jurisdiction. A special pros-
ecutor may accept referral of a matter by the Attorney Gen-
eral, if the matter relates to a matter within such special
prosecutor’s prosecutorial jurisdiction as established by the
division of the court. If such a referral is accepted, the special
prosecutor shall notify the division of the court.

“ ) To the maximum extent practicable, a special prose-

cutor shall comply with the written policies of the Depart-
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ment of Justice respecting enforcement of the criminal laws
which have been promulgated prior to the special prosecutor’s
appointment.

“8 595, Reporting and congressional oversight

“(a) A special prosecutor appointed under this chapter
may from time to time make public, or send to the Congress,
statements or reports on the activities of such special prosecu-
tor. These statements and reports shall contain such informa-
tion as that special prosecutor deems appropriate.

“(b) (1) In uddition to any reports made under sub-
section (a) of this section, a special prosecutor appointed
under this chapter shall, at the conclusion of such special
prosecutor’s duties, submit to the division of the court a
report under this subsection.

“(2) Such report shall set forth fully and completely
a description of the work of the special prosecutor, including
the disposition of all cases brought, and the reasons for not
prosecuting any matter within the prosecutorial jurisdiction
of such special prosecutor which was not prosecuted. The
report shall be in sufficient detail to allow determination of
whether the special prosecutor’s investigation was thoroughly
and fairly completed.

*¢“(3) The division of the court may release to the Con-
gress, the publie, or to any appropriate person, without

comment on the contents of the report, such portions of a
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report made under this subsection as the division decms ap-
propriate. The division of the court shall make such orders
as are appropriate to protect the rights of any individual
named in such report and prevent undue interference with
any pending prosecution. The division of the court may make
any portion of such report available to any individual named
in such report for the pwrposes of receiving, within a time
limit set by the division of the court, any comments or factual
information that such individual may submit. Such com-
ments and factual information, in whole or in part, may,
in the discretion of such division, be included as an appendix
to such report.

“(c) A special prosecutor may advise the House of
Representatives of any substantial and credible informstion
which such special prosecutor receives that may constitute
grbund‘s for an impeachment of the President, Vice Presi-
dent, or a justice or judge of the United States. Nething in
this chapter or section 49 of this title shall prevent the Con-
gress or cither Housc thereof from obtaining information in
the course of an impeachment proceeding.

“(d) A majority of majority party members or a ma-
jority of all nonmajority party members of the judiciary com-
mittee of either House of the Congress may request in writ-
ing that the Attorney General apply for the appointment of

a special prosecutor under section 592 (e) of this chapter.
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Not later than thirty days after the receipt of such a request,
or not later than thirty days after the completion of the pre-
liminary investigation conducted pursuant to section 592 (e},
whichever is later, the Attorney General shall provide writ-
ten notification of fxﬁy act’ion he has taken under this chapter
in response to such request. If no application for the appoint-
ment of a special prosecutor has been made to the division
of the court, the Attorney General shall explain the specific
reasons why a special prosecutor is not required under the
standard set forth in section 592 {(e). Such written notifica-
tion shall be sent to the committce on Which the persons mak-
ing the request serve, and shall not be revealed to any third
party, except that such committee may, either on its own
initiative or upon the request of the Attorney General, make
public such portion or portions of such notification as will
not in the committee’s judgment prejudice the rights of any
individual. |
“8 596, Removal of a special prosecutor; termination of
office

“(a) A special prosecutor may be removed from office,
other than by impeachment and conviction, by the personal
action of.the Attorney General only for extraordinary impro-
prieties, for malfeasance in office, for willful neglect of duty,
for permanent incapacitation, or for any conduct constituting

o felony. An action may be brought in the division of the
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couit to challenge the action of the Attorney General under
this subsection by seeking reinstatenient or other appropriate
relief. The division of the court shall cause such an action in
every way to be expedited. If a special prosecutor is removed
from office, the Attorney General shall promptly submit to the
judiciary committees of the Senate and the House of Repre-
sentatives a report describing with particularity the grounds
for such action. The committees shall make available to the
public such report, except that each committee may, if neces-
sary to avoid prejudicing the legal rights of any individual,
delete or postpone publishing such portions of the report, or
the whole report, or any name or other identifying details.

“(b) (1) An office of special prosecutor shall terminate
upon the submission by the special prosecutor of written
notification to the Attorney General that the'investigation of
all matters within the prosecutorial jurisdi;}fbn of such speéial
prosecutor, or accepted by such specinl pi';)secutor under see-
tion 594 (e), and any resulting prosecutions, have Dbeen
completed or so substantially completed that it would be
appropriate for the Department of Justice to complete such
investigations and prosecutions. No such submission shall be
effective to terminate such office until after the completion
and filing of the report required under section 595 (b) of
this title.

“(2) The division of the court, either on its own motion
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- or upon the personal recommendation of the Attorney Gen-

eral, may terminate an office of special prosecutor at any time
on the ground that the investigation of all matters within the
prosecutorial jurisdiction of the special prosecutor, or accepted
by such special prosecutor under section 594 (e), and any re-
sulting prosecutions, have been completed or so substantially
completed that it woul! be appropriate for the Department of
Justice to coinplete such investigations and prosecutions. At
the time of termination, the special prosecutor shall file the
report required by section 595 (b) of this title.
“8 597. Relationship with Department of Justice

“(a) Whenever a matter is in the prosecutorial juris-
diction of a special prosecutor or has been accepte! by a
special prosecutor under section 594 (e), the Department
of Justice, the Attorney General, and all other officers and
employees of the Department of Justice shall suspend all in-
vestigations and proceedings regarding such matter, except
as otherwise reqﬁired by section 594 (d) of this title, and
except insofar as the special prosecutor agrees in writing
that such investigations or proceedings may be conti:med by
the Department of Justice.

“(b) The Attorney General or the Solicitor General
may, to the extent provided under existing law, make a

presentation to any court as to issues of law raised hy any
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case or proceeding in which a special prosecutor participates
in an official capacity, or any appeal of such a case or
proceeding.
“8 598, Termination of effect of chapter

“This chapter shall cease to have effect five years after
the date on which it takes effect, except as to the completion
of then-pending matters, which in the judgment of the divi-
sion of the court require this chapter’s continaance in effect,
with respeet to which matters this chapter shall continue in
effect until such division determines that such matters have
been completed.”.

(b) -The tables of chapters for title 28 of the United
States Code and for part IT of such title 28 are each amended
by inserting immediately after the item relating to chapter

37 the following new item:

439, Specinl prosecutor.,

(¢) There are authorized to be appropriated for cach
fiscal year such sums us may be necessary, to be held by
the Department of Justice as a contingent fund for the use
of aiy special prosccutors appointed under chapter 39
(relating to special prosccutor) of title 28 of the United
States Code in the carrying out of functions under such

chapter,




295

i ASSIGNMENT OF JUDGES TO DIVISION TO APPOINT SPEOTAL
‘9 | PROSEQUTORS

3 SEC. 102. (a) Chapter 3 of title 28 of the United States
4 Code is amended by adding at the end the following new
"5 sédtion:

6 “§49. Assignment of judges to division to appoint special
7 ’ prosecutors

8 “(a) Beginning with the two-year period commencing
9 on the date chapter 89 of this title takes effect, five judges or
10- justices shall be assigned for each successive two-year period
11 to a division of the United States Court of Appeals for thé
12 District of Columbia to he the special panel of the court for
13 thepurposes of chapter 39 of this title.
4 (D) ‘Except as provided in subscction (f) of this sec-
15 tion, assignment to the division established in subsection (a)
16 of this section shall not be a bar to other judicial assignments
1'7" "du'ring the term of such division,
18 “(c) In assigning judges or justices to sit on the division
19 cstablished in subsection (a) of this section, priority shall be
90 given to senior retired Gircuit judges and senior retired
é1 justicés.

*

99’ :“(d) The chief judge of the United States Comt of
23 Appeals for the District of Columbia shall make g request to
24 the Chief Justice of the United States, without presenting a

25 certificate of necessity, to designate and assign, in accordance
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.with section 294 of this title, five circuit cowrt judges or

justices, one of which shall be & judge of the United States
Court of Appeals for the District of Columbia, to the division
established under subscetion (a) of this section. Not more
than one judge or justice or retired judge or justice may be
named to the panel frem a particalar court,

“(e) Any vacancy in the division established under sub-
section (a) of this section shall be filled only for the remainder
of the two-year period in which such vacancy occurs and in
the same manner as initial assignments to the division were
made. | ,

“(f) No judge or justice who, as a member of the division
established in subsection (a) of this section, participated in a
function conferred on the division under chapter 39 of this
title involving a special prosceutor shall be eligible to partici-
pate in any judicial proceeding concerning a matter which
involves such special prosecutor while sugh special presecutor
is serving in that office or which involves,the exercise of such
special prosecutor’s official duties, regardless of whether such
special prosecutor is still serving in that office,”. oy

(b) The table of sectjons for chapter 3 of title 28 of tlhq
United States Code is amended by adding at the end the

following item:

L.

© %49, Assignment of judges to division to appoint special prosceutors,”, ,
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DISQUALIFICATION OF OFFICERS AND EMPLOYEES OF THE
DEPARTMENT OF JUSTICE AND OFFICE OF GOVERN-
MENT ORIMES
Sec. 103, Chapter 81 of title 28 of the United States

Oode is amended by adding at the end the following:

4§ 528, Disqualificition of officers and employees of the

Department of Justice
“The Attorney General shall promulgate rules and reg-

ulations which require any officer or employee of the Depart-
ment of Justice, including o United States Attorney or a
member of his staff, to disqualify himself from participation
in o particular investigation or prosecution if such partici-
pation may result in a personal, financial, or political conflict
of interest, or the appearance thereof. Such rules and regula-
tions may provide that a willful violation of any provision
thereof shall result in removal from office.

“§ 6529, Office of Government Crimes
“(a) (1) There is established within the Department of

Justice an Office of Government Crimes, which shall he

headed by a director. The Director of the Office of Govern-

ment Crimes shall be appointed by the President with the
advice and consent of the Senate. The Attorney General
shall determine the organizational placement of the office
within the Department and shall be kept periodically in-

formed of its activities.

94073 O =70+ 20
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“(2) A person shall not be appointed director of tha
Office of Government Crimes if he has at any time during
the five years preceding such appointment held a high-level
position of trust and responsibility on the personal campaign
staff of, or in an organization or political party working
on behalf of, a candidate for any elective Federal office.

“(b) (1) The Attorney General shall, except as pro-
vided in paragraph (2) and except as to matters referred
to a special prosecutor pursuant to chapter 39 of this title,
delegate to the Office of Government Crimes jurisdiction of
(1) criminal violations of Federal law by any individual who
holds or who at the time of such possible violation held a
position, whether or nof; elective, as a Federal Government
officer, employee, or special employee, which alleged vio-
lation related directly or indirectly to such individual’s
Government position, employment, or compensation; (2)
criminal violations .of Federal laws relating to lobbying,
coriflicts of interest, campaigns, and clection to public office
committed by any person except insofar as such violations
relate to matters involving discrimination or intimidation
on the grounds of race, color, religion or national origin;
(3) the supervision of investigations and prosecutions of
criminal violations of Federal law by any individual who
holds or who at the time of such possible viclation held a

position, whether or not elective, as a State or.local gov-
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ernment officer or employee, which alleged violation re-
lated directly or indirectly to his government position, em-

ployment or compensation; and (4) such other matters as

the Attornéy General may deem appropriate.

“(2) A matter described in paragraph (1) of this sub-
section may be delegated by the Attorney General exclusively
or concurrently to the United States Attorneys or other
units of the Department of Justice. The Director shall be
kept apprised of the progress of any investigation or prosecu-
tion so delegated. This section shall not limit any authority
conferred upon the Attorney General, the Federal Bureau
of Investigation, or any other department or agency of gov-
ernment to investigate any matter. »

“(c) (1) At the beginning of each regular session of
the Congress, the Atturney General shall report te the Con-
gress on the activities and operation of the Office of Govern-
ment Crimes for the preceding fiscal year.

“(2) such report shall specify the number and type of

investigations and prosecutions subject to the jurisdiction of

" such unit and the disposition thereof, but shall not include

any information which would impair an ongoing investiga~
tion, prosecution, or pfoceeding, or which the Attciney Gen-
eral determines would constitute an improper invasion of
personal privacy.”..

(b) The table of sections for chapter 31 of title 28 of the
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United States Code is amended by adding at the end the
following:

“598. Disqualification of officers and employees of the Department of
Justice.
#529. Office of Government Crimes.”.

~(c) Section 5315 of title 5, United States Code, is
amended .by adding at the end thereof the following new
paragraph: ‘ ~
‘“(114) Director, Office of Government Crimes, D}z-
partment of Justice.”.
SEPARABILITY
Sec. 104, If any part of this title is held invalid, the
remainder of the title shall not be affected thereby. If any
provision of any part of this title, or the application thereof
to any person or circumstance, is held invalid, the provisions

of other parts and their application to other persons or cir-

“cumstances shall not be affected thereby.

LEADING PARTISAN ROLE 1N THE ELECTION OF A
PRESIDENT
Sec. 105. An individual who has played a leading par-
tisan role in the election of a President shall not be appointéa
Attorney General or Deputy Attorney. General. Individuz\ﬂ;
holding the position of national campaign manager, 1‘1afionla.1
chairman of the finance committee, chairman of the,natioriml

political party, or other comparable high level campaign role
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1 involved in electing the President should be those consider«d
o to have played a leading partisan role.

» * * * - * *

Passed the Senate June 27 (legislative day, May 18},

1977.

Attest: J. 8. KIMMITT,
Secretary.
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Arrenpix 6

The House of Representatives did not separately consider H.R.
9705, However, during the conference on S. 555, which the House
passed on September o , 1978, the conferees agreeé to include special
prosecutor provisions as a part of the Conference Report. The Senate
agreed to the Conference Report on October 7, 1978, and the House did
so on October 12, 1978.

95t Conoress | HOUSE OF REPRESENTATIVES { Rrrort
, 2d Session No. 95-1756

ETHICS IN GOVERNMENT ACT OF 1978

QoroBER 11, 1978.—Ordered to be printed

Mr. DawnieLson, from the committee of conference,
submitted the following

' CONFERENCE REPORT

[To accompany S. 555]

The committee of conference on the disagreeing votes of the two
Houses on the amendments of the House to the bill (S, 555) to estab-
lish certain Federal agencies, effect certain reorganizations of the Fed-
eral Government, to implement, certain reforms in the operation of the
Federal Government and to preserve and promote the integrity of
public officials and institutions, and for other purposes, having met,
after full .and- free conference, have agreed to recommend and do
recommend to their respective Houses as follows:

That the Senate recede from its disagreement to the amendment of
the House to the text of the bill and agree to the same with an amend-
ment as follows:. -

In lieu of the matter proposed to be inserted by the House amend-
ment to the text of the bill insert the following :

Tlia.t this Act may be cited as the “Ethics in Government Aot of 1978

N e S S : BRI b
.
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TITLE VI—AMENDMENTS TO TITLE 28, UNITED STATES
CODE

SPECIAL PROSECUTOR

Ske. 601, (a) Title 28 of the United States Code is amended by in-
serting tmmediately after chapter 37 the following new chapier:

“Ohapter 39,—SPEOIAL PROSEQUTOR

“Seo,

“501. Applicability of provigions of this ohapter,

592, Application for appointment of a special prosecutor.
598, Dulies of the division of the court.

“594, Authority and duties of a special prosecutor.

“595, Reporting and congressional oversight.

“596. Removal of a special prosecutor; termination of office.
“597. Relationghip with Department of Justice.

“598. Termination of effect of chapter,

“8 591. Applicability of provisions of this chapter

“« sa) T'he Attorney General shall conduct an investigation pursuant
to the provisions of this chapter whenever the Attorney General re-
cetves specific information that any of the persons described in sub-
section (b) of this section has committed a violation of any Federal
criminal law other than a violation constituiing o petty offense.
“(b) The persons gem*ed to in subsection (a) of this section are—
“(7) The President and Vice President; ,
“ .‘132 gny individual serving in a position listed in section 5318
of title b,

é (%) a;Ly wndividual working in the Exeoutive Office of the Pres-
ident and compensated at a rate not less than the rate provided for
level IV of the Ewecutive Schedule under section 6315 of ¥title 5,

“(4) any individual working in the Department of Justice and
compensated at a rate not less than the rate provided for level I11
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of the Ewecutive Schedule under section 6314 of title &; any As--
sistant Attorney General; the Director of Central Intelligencey;
the Deputy Director of Central Intelligencey and the Commis-
sioner of Internal Revenue,

“(5) ‘any individual who held any office or position described.
in any of paragraphs (1) through (4) of this subsection during
the incumbency of the President or during the period the last pre-
ceding President held office, if such preceding President was of the
same political party as the incumbent President; and

“(6) any officer of the principal national campaiyn commitiee
seeking the election or reelection of the President.

“8 692. Application for appointment of a special prosecutor

“(a) The Attorney General, upon receiving specific information that.
any of the persons described in section 591 (D) of this title has engageud
in conduct described in section 691 (a) of thas title, shall conduct, for
a period not to emceed ninety days, such preliminary investigation of
the matter as the Attorney General deems appropriate.

“(B)Y(Z) If the Attorney General, upon completion of the pre--
limamary investigation, finds that the matter is so unsubstantiated that
no-furthey investigation or prosecution is warranted, the Attorney-
General shall so notify the division of the court specified in section
593 (a) of this title, and the division of the court shall have no power
to appoint a special prosecutor.

“(%) Such notification shall be by memorandum containing a sum~
mary of the information received and a summary of the results of any-
prelimenary investigation.

“(8) Such memorandwm shall not be revealed to any individual out--
side the division of the court or the Department of Justice withous
leave of the division of the court,

“(e) (1) If the Attorney General, upon completion of the prelimi-
nary tnvestigation, finds that the matter warrants further investiga-
tion or prosecution, or if ninety days elapse from the receipt of the
information without a determination by the Attorney General that
the matier is so unsubstantiated as.not to warrant further investiga-
tion or prosecution, then the Attorney General shall apply to the dwvi-
sz'o“n( gf ;}fw court for the appointment of a special prosecutor.

)“(A) after the filing of @ memorandum under subsection (b)
of this section, the Attorney General receives additional specific:
z'n]:grmatz'on about the matter to which such memorandum related;
an

“(B) the Attorney General determines, after such additional’
inwestigation as the Attorney General deems appropriate, that
such information warrants further investigation or prosecution,

then the Attorney General shall, not later than ninety days after re--
oewing such additional information, apply to the division of the court
for the appointment of a special prosecutor. '

“(d) (1) Any application under this chapter shall contwin sufficient
information to assist the division of the cowrt to select o special prose-
cutor and to define that special prosecutor’s prosecutorial jurisdiction..

“(2) No application or any other documents, materials, or memo--
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arandums supplied to the division of the court under this chapter shall
be revealed to any individual outside the division of the court or the
Department of Justice without leave of the division of the court.

“(¢) The Attorney General may ask a special prosecutor to accept
referral of @ matter that relates to a matter within that special prose-
cutor's prosecutorial jurisdiction.

“ (/‘) The Attorney General's determination under subsection (¢)
of this seotion to apply to the division of the court for the appoini-
ment of a special prosecutor shall not be reviewable in any court.

48 593. Duties of the division of the court

“(a) The dipision of the court to which this chapter refers is the

division established under section 49 of this title,

T (D) Upon receipt of an application under section 598(¢) of this
title, the division of the court shall appoint an appropriate special
prosecutor and shall define that special prosecutor’s prosecutorial ju-
risdiction. A special prosecutor’s identity and prosecutorial jurisdiction
shall be made public upon request of the Aittorney General or upon a
determination of the division of the court that disclosure of the iden-
tity and prosecutorial jurisdiction of such special éorosemtor would be
in the best interests of justice. In any event the ideniity and prosecu-
torial jurisdiction of such prosecutor shall be made public when any
indictment is returned or any eriminal information is filed.

“(¢) The division of the court, upon request of the Attorney General
which may be incorporated in an application under this chapler, may
ewpand the prosecutorial jurisdiction of an ewisting special prosecutor,
and such expansion may be in liew of the appoiniment of an additional
special prosecutor.

“(d) T'he division of the court may not appoint as a special prosecu-
tor any person who holds or recently held any office of profit or trust
under the United States.

“(e) If a vacancy in office arises by reason of the resignation or death
of a spevial prosecutor, the division of the court may appoint a special
prosecutor to complete the work of the special prosecutor whose resig-
nation or death caused the vacancy. If a vacancy in office arises by rea-
son of the remowal of a special prosecutor, the division of the court may
appoint an acting special prosecutor to serve uniil any judicial review
of such removal is completed. Upon the completion of such judicial
review, the division of the court shall take appropriate action.

“§ 594. Authority and duties of a special prosecutor
“(a) Notwithstanding any other provision of law, a special prose-
cutor appointed under this chapier shall hawe, with respect to all mat-
ters in such special prosecutor's prosecutorial jurisdiction established
under this chapter, full power and independent aquthority to emercise
all inwestigative and prosecutorial functions and powers of the De-
partment of Justice, the Attorney Qeneral, and any other officer or em~
ployee of the Department of Justice, ewcept that the Attorney General
shall exercise direction or control as to those matiers that specifically
require the Attorney General’s personal agtion under section 9516 of
title 18. Suoch inwvestigative and prosecutorial functions and powers
shall inclitde—
“(1) conducting proceedings before grand juries and other
tnvestigations;
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“(8) partioipating in court proceedings and engaging in any
litigation, including civil and criminal matters, that such special
prosecutor deems neeessary; )

“(3) appealing any decision of a court in any case or procecding
in which such special prosecutor participates in an official
capacity; '

%(4) reviewing all documentary evidence available from any
sourae; ’ )

“(5) determining whether to contest the assertion of any testi-
monial privilege;

“(6) recetving appropriate national seourity clearances and, if ‘

necessary, contesting in court (including, where appropriate, par-
Heipating in in camera proceedings) any claim of privilege or
attempt to withhold evidence on grounds of national security,

“(7) making applications to any Federal court for a grant of
Smmunity to any witness, consistent with. epplicable statutory re-
quirements, or for warrants, subpenas, or other court orders, and,
Jor purposes of sections 6003, 6004, and 6005, of title 18, exercis-
ing the authority vested in a United States attorney or the Attor-
ney Generaly

¢(8) inspecting, obtaining, or using the original or a copy of any
taw return, in accordance with the applicable statutes and regula-
tions, and, for purposes of section G103 of title 26, and the regula~
tions issued thereunder, exercising the powers vested in a United
States attorney or the Attorney General; and

“(9) initiating and conducting prosecutions tn any court of com-
petent jurisdiction, framing and signing indictments, filing in-
formations, and handling all aspects of any case i the name of
the United States.

“(b) A special prosecutor appointed under this chapter shall receive
compensation at @ per diem rate equal to the rate of pay for level IT of
the Executive Schedule under section 5315 of title 5.

“(c) For the purposes of carrying out the duties of the office of spe-
otal prosecutor, a special prosecutor shall have power to appoint, fins the
compensation, and assign the duties of such employees as such special
prosecutor deems necessary (including investigators, attorneys, and
part-time consultants). T'he positions of all such employees are ex-
empted from the competitive service. No sueh employece may be com-
pensated at a vate exceeding the mawimum rate provided for G8-18 of
the General Schedule under section 5332 of title 5.

“(d) A special prosecutor may request assistance from the Depari-
ment of Justice, and the Department of Justice shall provide that
assistance, which may include access to any records, files, or other mate-
74als relevant to matiers within such special prosecutor’s prosecutorial
jurisdiction, and the use of the resources and personnel necessary to
perform such special prosecutor's duties.

“(e) A special prosecutor may ask the Attorney General or the dint-
sion of the court to refer matters welated to the special prosecutor's

prosecutorial jurisdiction. A special prosecutor may accept referval of

a matter by the Attorney General, if the matter velates to a matter
within such speoial prosecutor’s prosecutorial jurisdiction as estah-
lished by the division of the court. I'f such a referral is accepted, the
special prosecutor shall notify the division of the court.

’~

»
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“(f) A special prosecutor shall, to the emtent that such special prose-
cutor deems appropriate, comply with the writien policies of the De-
partment of Justice respecting enforcement of the criminal laws.

“§ 595. Reporting and congressional oversight

“ ga)A special prosecutor appointed under this chapter may make
public from time to time, and shall send, to the Congress, stateinents or
reports on the actiwities of such special prosecutor. T'hese statements
and reports shall contain such information as that special prosecutor
deems appropriate.

“(b) (1) I addition to any reports made under subsection (a) of this
aection, and before the termination of a special prosecutor’s ojfice under
section 696(b) of this title, such special prosecutor shall submit to the
Jiwision of the court a report under this subsection,

“(3) A report under the subsection shall set forth fully and com-
pletely a description of the work of the special prosecutor, including
the disposition of all cases brought, and the reasons for not prosecuting
any matier within the prosecutorial jurisdiction of such special prose-
outor which was not prosecuted. :

#{(8) The division of the court may release to the Congress, the pub-
lie, or to any appropriate person, such portions of a report made under
thes subsection as the division deems appropriate. The division of the
court shall malke such orders as are appropriate to protect the rights of
any individual named in such report and to prevent undue interference
with any pending prosecution, I'he division of the court may make any
poriion of a report under this section available to any individual named
n such report for the purposes of receiving within a time limit set by
the division of the court any comments or factuui information that such
individual may submit. Such comments and factual information, in
whole or in part, may in the discretion of such division be included as
an appendin to such report,

“ (ZS) A special prosecutor shall advise the House of Representatives
of any substantial and credible information which such special prose-
cutor receives that may constitute grownds for an tmpeachment.
Nothing in this chapier or section 49 of this title shall prevent the
Congress or etiher House thereof from obiaining information in the
course of an impeachment proceeding.

“(d) The appropriate commitices of the Congress shall have over-
sight jurisdiotion with respect to the official conduct of any special
prosecutor appointed under this chapter, and such special prosecutor
shall have the duty to cooperate with the ewercise of such oversight
jurisdiction. .

“(e) A majority of majority party members or a majority of all
all nonmagority party members of a judiciary committee of either
House of the Congress may requesé in writing that the Attorney Gen-
eral apply for the appoiniment of a special prosecutor, Not later than
thirty days after the receipt of such a request, or not later than fifteen
days after the completion of a preliminary investigation of the matter
with respect to which the request is made, whichever is later, the Ai-
torney General shall provide written notification of any action the
Attorney General has taken in vesponse fo such request and, if no
application has been made to the division of the court, why such appli-
cation was not made., Such written notification shall be provided to the
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«committes on which the persons making the request serve, and shall not
be revealed to any third party, ewcept that the commitice may, cither
on its own indtiative or upon the request of the Attorney General, make
public such portion or portions of suoh notification as will not in the
commitiee’s judgment prejudice the rights of any individual.

““8 596, Removal of aspecial prosecutor; termination of office

“(a) (1) 4 special prosecutor appointed under this chapter may be
removed from office, other than by impeachment and conviction, only
by the personal action of the Attorney General and only for ewtraords-
nary impropriety, physical disability, menial incapacity, or any other
condition that substantially impairs the performance of such special
prosecutor’s duties.

“(2) If a special prosecutor is removed from office, the Attorney
General shall promptly submit to the division of the court and the
judiciary comumittees of the Senate and the House of Representatives
a repors specifying the faots found and the wltimate grounds for such
removal. The commitices shall make available to the publio such re-
port, emcept that each committee may, if necessary to protect the rights
of any individual named in the report or to prevent undue interference
with any pending prosecution, delete or postpone publishing any or
all of the report. The division of the court may rzlease any or all of
such report wn the same manner as a revort released wunder section 695
(D) (8) of this title and under the same limitations as apply to the
release of a report under that section.

“(8) A special prosecutor so removed may obtain judicial review
of the removal in a civil action commenced before the division of the
court and, if such removal was based on error of law or fact, may ob-
tain reinstatement or other appropriate relief. T'he division of the court
shall cause such an action to be in every way expedited.

“(B) (1) An office of special prosecutor shall terminate when (A)
the special prosecutor notifies the Attorney General that the investiga-
tion of all matters within the f)ros«zoutom'al jurisdiction of such special
prosecutor or accepted by such spec. prosecitor under section 694 (e)
of this title, and any resulting prosecutions, have been completed or so
substantially completed that it would be appropriate for the Depart-
ment of Justice to complete such investigations and prosecutions and
(B) the special prosecutor files a veport in full compliance with sec-
tion 695 (D) of this title.

“(8) The division of the court, either on its own motion or upon
S, “estion of the Attorney General, may terminate an office of special
prosecutor at any time, on the ground that the investigation of all mat-
ters within the prosecutorial jurisdiction of the special prosecutor or
accepted by suo/Z: special prosecutor under secvion 594 (e) of this title,
and any resulting prosecutions, have been completed or so substan-
tially completed that it would be appropriate for the Department of
Justice to complete such investigations and prosecutions. At the time

of termination, the special prosecutor shall file the report required
by seotion 696 () of this title.

“8$ 597, Relationship with Department of Justice

‘(@) Whenever a matter.is in the prosecutorial jurisdiction of @ spe-
wial prosecutor or has been acvepted by a special prosecutor under sec-
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tion 594(6). of this title, the Department of Justice, the Attorney Gen-

eral, and all other officers and employecs of the Department of Justice

shall suspend all investigations and proceedings regarding such mat-

ter, ewcept to the extent required by section 594(d) of this title, and

eacept insofan as sueh special prosecutor agrees in writing that such

tz']mesm'gatz'on or proceedings may be continued by the Departiment of
ustice.

“(D) Nothing in this chapter shall prevent the ditorney General
or the Solicitor General from malking a presentation as amicus curiac
to any court as to issues of law raised by any case or proceeding in
which @ speical prosecutor panticipates in an official capacity or any
appeal of such. a case or proceeding.

“8 598. Termination of effect of chapler

“This chapter shall cewse to have effect flve years after the date of
the enactment of this ohapter, except that this ehapter shall continue
in effect with respect to then pending matters before a special prosecu-
tor that in the judgment o{ suoh, special prosecutor requive such con-
tinuation until that special prosecutor determines such matters have
been completed.”,

(B) The tables of chapters for title 28 of the United States Code
and, for part I1 of such title 28 ave each amended. by inserting immedi-
atsly after the item velating to chapter 87 the following new item.
“8), Special prosceutor.”,

(¢) T'here are authorized to be qppropriated for cach fiscal year
such sums as may be necessary, to be held by the Department of Justice
us a condingent fund fon the use of any special prosecutors appointed.
under chapter 39 (relating to special prosecutor) of title 88 of the
[;m'ted States Code in the carrying ‘out of funetions under such
chapter.

ASSIGNMENT OF JUDGES TO DIVISION T\? APPOINT SPECIAL PROSECUTORS

Ske. 608. (@) Chapier 3 of title 28 of the United States Code is
amended by adding at the end the following :

“§ 49, Assi,;/nment of judges o division to appoint special prose-
cutors

“(a) Beginning with the two-year period commencing on the date
of the enactment of this section, three judges or justices shall be as-
signed for each successtve two-year period to a division of the United
States Court of Appeals for the District of Columbia to be the divi-
sion of the count. for the purpose of appointing special prosecutors.

(D) Eacept as provided under subsaction (f) of this scotion, as-
signment to such division of the court shall not be a bar to other ju-
dicial assignments during the term of sueh division. ‘

“(e) In assigning judges or justices to sit on such division of the
court, priovity shall be giren to senior circuit judges and retived
Justices.

“(d) The Chief Justice of the United States shall designate and
assign three civeuit court judges or justices, one of whom shall be a
judge of the United States Court of Appea}s for the District of Co-
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lumbia, to such division of the court, Not move than one judge or
justice op sentor or vetived fudge or justice may be named io suoh
dirision froma particular court,

* () dny vaeancy in sueh division of thy court shall be #lled only

Joir the vemainder of the two-year period in which such vucanscy oc-

crs and in the same manner as nitial assignments to suoh division
were e,

“(1) Lacept as otherwise provided in chapler 89 (:f this title, no
member of such division of the court who participated in a function
conferred on the division under chapter 39 of this title involving a
special prosecutor shall be eligible to participate in any judicial pro-
cecding concerning a matter which involves such special prosecutor
ahile such special prosecutor s serving in that office or which involwes
the cwercise of suol, special prosecutor’s official duties, regradless of
whether such special prosecutor is still serving in that office.”.

() The table of sections c{W chapter 3 'of title 28 of the United
States Code s amended by adding at the end the following item

29, Assignment of judges to division to appoint special prosecuiors,”,

DINQUALIFICATION OF OFF10ERS AND EMPLOYEES OF THE DEPARTMENT OF
JUSTIOE AND ANNUAL REPORT OF ATTORNEY GENERAL

See. 603. (a) Chapter 31 of title 28 of the United States Code is
amended by adding at the end the following :

“S 5£8. Disqualification of officers and employees of the Depart-
ment of Justice

“The Attorney General shall promulgate rules and regulations
which require the disqualification of any tgﬁ‘oar or employee of the De-
partment of Justice, including a United States attorney or a member
of such attorney’s sta;f, from participation in a partioular investigation
or prosecution if such participation may result in a personal, financial,
ar g)olz‘tzcal conflict of interest, or the apperance thercof. Such rules
and regulations may provide that a willful violation of any provision
thereof shall vesult in removal from office.

“§ 529, Annual report of Attorney General

“Beginning on June 7, 1979, and ot the beginning of cach vegular
session of Congress thereafter, the Attorney General shall report to
Gongress on the activities and operations of the Publio Integrity Sec-
tion or any other unit of the Department of Justice designated to
supervise the investigation and prosecution of—

“(1) any violation of Federal eriminal law by any individual
who holds or who at the time of such violation held o position,
awhether or not elective, as a Federal Government officer, employee,
or special employee, if sush violation relates divectly oy indirectly
to such individual’s Federal Government position, employment, or
compensation; ,

“(2) any wiolation of any Federul eriminal law relating to lob-
bying, conflict of interest, campaigns, and election to public of-
fire comunitied by ary persom, emcept insofar as such wiolation
relates to a matter involving diserimination or intimidation on
grounds of race, color, religion, or national origin,
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“ (3]) any violation of Federal criminal law by any individual
who holds or who at the time of such violation held a position,
whether or not elective, as a State o local government officer or
employee, if such violation relates dirveotly or indirectly to such
individual's State or local government position, employment, or
compensation, and

“ &) such other matters as the Attorney General may deem

appropriate.

Such report shall include the number, type, and disposition of all
inwestigations and prosecutions supervised by such Section or such
unit, evcept that such report shall not disclose information whioh would
interfere with any pending investigation or prosecution or which
would improperly infringe upon the privacy rights of any individual.”.

(b) T'he table of scotions for chapter 81 of title 28 of the United
States Code is amended by adding at the end the following

%528, Disqualification of oficcrs and employees of the Department of Justice.
“529, Annual report of Attorney General’,

EFFECTIVE DATE

Sze, 604, Eacept as provided in this section, the amendments made
by this title shall take effect on the date of the enactment of this Aot
The provisions of chapter 89 of title 28 of the United States Code, as
added by seotion 601 of this Aot, shall not apply to specifio information
recetved by the dttorney General pursuant to section 691 of such title
28, if the Attorney General determines that—

(2) such specific information is directly related to a prosecu-
tion pending at the time such specific information ig received
by the Attorney Generaly

(2) such specifio information is related to a matter which has
been presented to a grand jury and is received by the Attorney
General within one hundred ¢nd eighty days of the date of the
enactment of this Act; or _

(8) such specifio information is related to an investigation that
8 pending at the time such specifie information is received by
the Attorney Gengral, and such specific information is received
by the Attorney Géneral within ninety days of the date of the
enactment of this Aet.
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Trree VI—AsunoMenTs To Trrie 28, Untrep States Copbr

The Senate bill, in title I, provided a mechanism for the appoint-
ment of temporary special prosecutors on an ad hoe basis in appro-
priate, limited circumstances. While the House amendment contained
no similar provisions, there is legislation pending before the House,
H.R. 9705, which contains substandtially the same provisions as title
T of the Senate bill. HL.R. 9705 was reported favorably by the House
Committee on the Judiciary on June 19, 1978, by a vote of 24-6.

_ The conferees have agreed to provide a mechanism for the appoint-
ment of temporary special prosecutors. Title VI of the Conference
Report establishes & mechanism that is substantially the same as title
T of the Senate bill and H.R. 9705, When the Attorney General re-
ceives specific information that a specified individual may have vio-
lated a Federal criminal law, the Attorney General conduects a pre-

————

1 See House Report No, 85~1307, The provisions of title X of the Senate bill are dlscussed
in Senate Report No. 05-170,
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liminary investigation of the matter, which may last for up to 90
days. If the Attorney General concludes at the end of the preliminary
investigation that further investigation, or prosecution, is warranted,
the Attorney General must apply to a special division of the Court
of Appeals for the District of Columbia, which is established by this
legislation, for the appointment of a special prosecutor. However, if
the Attorney General concludes at the completion of the preliminary
investigation that the matter is so unsubstantiated that it warrants
no further investigation, the Attorney General need take no further
action and no special prosecutor would be appointed.

The individuals covered by this legislation are (1) the President
and Vice President; (2) Cabinet and Cabinet-level officials (someone
serving in & position listed in section 5312 of title 5, United States
Code) ; (3) high-ranking White Flouse officials (someone working
in the Executive Office of the President who is compensated at & rate
not less than the rate provided for level IV of th.e Executive Schedule
under section 5315 of title 5, United States Code) ; (4) high-ranking
Justice Department officials, such as an nssistant attorney general and
the Director of the FBI, as well as the Director and Deputy Director
of Central Intelligence and the Commissioner of Internal Revenue;
(5) any individual who held any of the above-mentioned offices during
the incumbency of the President or the previous President, if that
President was of the same political party; and (6) any officer of the
principal national campaign committee seeking the election or reelec-
tion of the President. :

A special prosecutor, when appointed, serves only until completion
of the investigation.or prosecution he was appointed to handle. The
special prosecutor is given full authority to investigate and prosecute
the matter, thereby ensuring independence ¢f judgment. At the same
time, however, a special prosecutor is required to file periodic reports
with Congress and cooperate with the oversight jurisdiction of the
House .and Senate Judiciary Commrittees, thereby insuring account-
ability. The snecial prosecutor can be removed from office by the per-
sonal action of thi» Attorney General, but only for extraordinary im-
propriety, physical disability, mental incapacity or another condition
substantially impaiving the performance of his duties. The Attorney
General’s removal power is not unchecked; a removed special pros-
ecutor is entitled to contest his removal in a civil action heard by the
appointing court. C

The Senate bill had listed among the individuals covered by the
legislation “a national campaign manager or chairman of any na-
tional campaign committee seeking the election or reelection of the
President.” The Justice Department expressed the concern that this
provision could be construed to cover individuals chairing any one
of the hnndreds of campaign committees which spring up during
a national campaign (“Youth for Carter,” “Doctors for Ford,” ete.).
This result was unintended, and the conference amended this pro-
vision to cover ounly the officers of the principal national campaign
committee seeking election or reelection of the President.

The Senate bill was written so as to take effect immediately upon
enactment. The. conferees recognized, however, that such a provision
might, in gome circumstances, lead.to the appointment of a special
prosecutor vthere it would be unduly disruptive to the orderly and
efficient handling of an ongoing case. The conferees believe that the

842072 O - 78 - 21
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provisions should take effect upon enactment of the legislation, but
they decided to provide limited exceptions in a narrow range of cir-
cumstances, Since these exceptions are designed to accommodate a
rather brief transitional period, and sirce the provision uses the term
“directly related” and “related” the confarses intend and expect that
the exceptions will be narrowly construed to accommodate the transi-
tional period.

The first situation is where the Attorney General determines that
the specific information he receives is directly related to a prosecution
already pending.® In this context, the nuse of the term “directly re-
Iated” to a pending prosecution requires that the information fur-

‘mished to the Attorney General concerning an individual covered by
the legislation would relate to a prosecution then pending against that
individual, . A

The second situation is where the Attorney General determines that
the specific information is related to e matter which has been pre-
sented to a grand jury, if the information is received by the Attorney
General within one hundred and eighty days of the date of enactment.
The third sifuation is where the Attorney General determines that the
specific information is related to a pending investigation, if the infor-
mation is received within ninety days of the date of enactment, In the
context, of exceptions (2) and (3), the conferees intend that the term
“related” be given a more liberal construction. In those cases, informa-
tion concerning a covered individual could be “related” to a matter
before the.grand jury or to a matter under investigation if it pertained
to the, same. incidents or transactions or course of conduct being
investignted, ) - _

The Senate bill included a provision to establish an Office of Govern-
ment Crimes within the Department of Justice. The House amendment
contained no comparable provision. The conferees agreed to delete
this provision and to add instead a provision requiring that the At-
torney General report annually to the Congress about the activities
of the Public Integrity Section of the Justice Department’s Criminal
Division, . _

The invéstigation and prosecution of violations of Federal criminal
law involving the integrity of public officials and government officers
and employees is a matter of great importance. The Attorney Gen-
eral has charged the Public Integrity Section of the Justice Depart-
ment’s Criminal Division with the responsibility for supervising such
ipvestigations and prosccutions. The conferces support the Attorney
General in the priority and emphasis that the Justice Department is
giving to law enforcement activities with respect to corruption and
misconduct by public officials and government officers and employees.
The conferees urge the Attorney General to maintain the Public In-
tegrity Section and to continue such law enforcement activities in a
vigorous manner. ‘

Because of the importance of such law enforcement activities, the
conferees believe that it would assist the Congress in its oversight
function to require the Attorney General to report annually on the
efforts of the Department of Justice to investigate and prosecute Fed-
eral offenses involving the integrity of public officials and government
officers and employees. While this provision does not require that the

s ; {%d“proaecution" cannot be “pending’ unti} an indlctment 18 returned ot an information
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Attorney General centralize in one section or unit all of the Justice

Department’s law enforcement activities in this area, the conferees

expect the Attorney General to consult with the Judiciary Committees

of both Houses of Congress before substantially altering the scope of

:z[t)u.tho_rity or mandate of the Public Integrity Section of the Criminal
ivision.

George DANIELSON,
RrcHarDSON PREYER, ©
Par SCHROEDER,
SAMUEL STRATTON,
Davio R. Osex,

(Except for title VI) = -
Herperr B, Harnis,.
James R, Mawnw,

R. L, Mazzorzr,

Bor EckmAnDT,

BensaMin A, Giuaan,

Carros J. Moogrurap,

Brut, FRENZEL,

Roserr W. KASTENMEIER,

Managers on the Part of the House.
Age Risrcorr,
Henry M. JAckson,
Epyuoxp 8, Muskrs,
Cmarnes H. Prroy,
J. K. Javirs,

Managers on the Part of the Senate.
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AppENpIX 7

The President signed S. 555 into law on October 26, 1978 (Public
Law 95-521).

PUBLIC LAW 95-521—O0CT. 26, 1978

ETHICS IN GOVERNMENT ACT OF 1978
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92 STAT. 1824 PUBLIC LAW 95-521—OCT. 26, 1978

Public Law 95-521
95th Congress

An Act

___Oe_l_. 26, 1978 To establish certain Federal agencles, effect certain reorganizations of the
{S. 555) Federal Governmetit, to implement certain reforms in the operation of the
. Federal Government and to preserve and promote the integrity of public oficlals

and institutions, and for other purposes.

Be it enacted'by the Senate and House of Representatives of the

Ethics in United States of America in Congress assembled, That this Act may
th“{;{(“é“em Act  becited as the “Ethics in S}‘?:'grnme Act of 1978",
zuscion M- M MR AT X
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PUBLIC LAW 95-521--QCT. 26, 1978 92, STAT. 1867

TITLE VI--AMENDMENTS TO TITLE 28,
UNITED STATES CODE

BPEOIAL PROSECUTOR

Seo. 601, (a) Title 28 of the United States Code is amended by
inserting immediately after chapter 37 the following new chapter: 28 USC 581,

“Chapter 39.—SPECIAL PROSECUTOR

lls& .

“591. Applicability of provisions of this chapter,

“592. Application for appointment of a specinl prosecutor.
“503. Duties of the division of the court.

594, Authority and duties of a special prosecutor,

“585. Reporting und congressional oversight.

“508. Removal of a speclal prosecutor; termination of office.
“597. Relationship with Department of Justice.

598, Termination of effect of chapter.

“8591. Applicability of proyisions of this chapter 28 USC 591,

& Sla) The Attorney General shall conduct an investigation pursuant Investigstion.
to the provisions of this chapter whenever the Attorney General

receives sgeclﬁc information that any of the persons described in sub-

section (b) of this section has committed a violation of any Federal

criminal law other than a violation constituting a petty offense.



92 STAT. 1868

28 USC 592,

Preliminary

investigation.

Notification.
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“(b) The persons referred to in subsection (a) of this section are—
“(1) the President and Vice President;

f“t 2 agy individual serving in & position listed in section 5312
of title 5;

“(3) any individual working in the Executive Office of the
President and compensated at a rate not less than the annual rate
of basic pay provided for level IV of the Executive Schedule under
section 5315 of title 5;

“(4) any individual working in the Department of Justice and
compensated at a rate not less than the annual rate of basic pay
provided for level III of the Executive Schedule under section
5314 of title 5, any Assistant Attorney General, the Director ot
Central Intelligence, the Deputy Director of Central Intelligence,
and the Commissioner of Internal Revenue;

“ (52 any individual who held any office or position described in
any of paragraphs (1) through (4) of this subsection during the
incumbency of the President or during the period the last pre-
ceding President held office, if such preceding President was of
the same political party as the incumbent President; and

“(8) any officer of the principal national campaign committee
seeking the election or reelection of the President.

“8 592. Application for appointment of a special prosecutor

“(a) The Attorney General, upon receiving specific information
that any of the (f)ersons described in section 591(b) of this title has
engaged in conduct described in section 591(a) of this title, shall
conduct, for a period not to exceed ninety days, such preliminary
investigation of the matter as the Attorniey General deems appropriate.

“(b)(1) If the Attorney General, upon completion of the prelim-
inary investigation, finds that the matter is so unsubstantiated that
no further investigation or prosecution is warranted, the Attorney
General shall so notify the division of the court specified in section
593(a) of this title, and the division of the court shall have no power
to appoint a special prosecutor. ' '

“ ?2) Such notification shall be by memorandum containing & sum-
mary of the information received and a summary of the results of any
preliminary investigation, o

“(3) Such memorandum shall not be revealed to any individual
outsida the division of the court or the Department of Justice without
leave of the division of the court. : ]

“(e) (1) If the Attorney General, upon completion of the prelim-
inary investigation, finds that the matter warrants further _mvest)gﬁ-
tion or prosecution, or if ninety days elapse from the receipt of the
information without a determination by the Attorney General that
the matter is so unsubstantiated as niot to warrant further investigation
or prosecution, then the Attorney General shall apply to the division
of‘}:&e) ?furt for the appointment of a special prosecutor.

“(A) after the filing of & memorandum under subsection (b)
of this section, the Attorney General receives additional specific
information about the matter to which such memorandum related,

and
“(B) the Attorney General determines, after such additional
investigation as the Attorney General deems appropriate, that
such information warrants further investigation or prosecution,
then the Attorney General shall, not later than ninety days after
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receiving such additional information, apply to the division of the
court for the appointment of a special prosecutor, .
“(d) (1) Any application under this chapter shall contain sufficient
_information to assist the division of the court to select a special prose-
cutor and to define that special Yrosccuior’s prosecutorial jurisdiction.

#(2) No application or any other documents, materials, or memoran-
dums supplieg to the division of the court under this chapter shall be
revealed to any individual outside the division of the court or the
Depm-tment of Justice without Jeave of the division of the court,

- %(e) The Attorney General may ssk a special prosecutor to accept
referral of o matter that relates to a matter within that special prose-
cutor’s prosecutorial jurisdiction.

“(f) The Attorney General’s determination under subsection (c) of
this section to apply to tlie division of the court for the appoiniment
of n special prosecutor shall not be reviewable in any court.

“8 593. Duties of the division of the court

“(a) The division of the court to which this chapter refers is the
division established under section 49 of this title.

“(b) Upon receipt of an application under section 592(c) of this
title, the division of the court shall appoint an appropriate special

rosecutor and shall define that special prosecutor’s prosecutorial
jurisdiction. A special prosecu’or’s identity and prosecutorial jurisdie-
tion shall be made public upon request of the Attorney General or
upon a determination of the division of the court that disclosure of
* the identity and prosecutorial jurisdiction of such special prosceutor
would be in the best interests of justice. In any cvent the identity and
prosecutorigl jurisdiction of such prosecutor shall ba made public when
any indictment is returned or any criminal information is filed.

“(c) The division of the court, upon request of the Attorney Gen-
eral which may be incorporated in an application under this chapter,
may expand the prosecutorial jurisdiction of an existing special prose-
cutor, and such expansion may be in lieu of the appointment of an
additional special prosecutor.

“(d) The division of the court may not appoint as a special prose-
cutor at:ly person who holds or recently held any office of profit or
trust under the United States.

“(e) If o vacancy in office arises by reason of the resignation or
death of a special prosecutor; the division of the court may appoint a
special prosecutor to complete the work of the special prosecutor whose
resignation ov death caused the vacancy, If a vacancy in office arises
by reason of the removal of a special prosecutor, the division of the
court may appoint an acting specinl prosccutor to serve until any
judicial review of such removal 1s completed. Uﬁon the completion of
sugp judicial review, the division of the court s
action,

“§ 594, Authority and duties of a gpecial prosecutor

“(a) Notwithstanding any other provision of law, a special prosecu-
tor appointed under this chapter shall have, with respect to all matters
in such special prosecutor’s prosecutorial jurisdiction established under
this chapter, full power and independent authority to exercise 23!
investigative and prosecutorial functions and powers of the Deparc-
ment of Justice; the Attorney General, and any other officer or
employee of the Department of Justice, except that the Attorney
General shali exercise direction or control as to those matters that

92 STAT. 1869

28 USC 593.

Appointment.
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all take appropriate

28 USC 594,
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specifically require the Attorney General’s personal action under see-
tion 2516 of title 18, Such investigative and prosecutorial functions and
powers shall include— L.

“(1) conducting proceedings before grand juries and other
investigations; . . ..

%(2) “participating in court proceedings and engaging in any
litigation, including civil and criminal matters, that such special
prosecutor deems necessary ; .

4(3) appealing any decision of a court in any case or proceedin
in which such special prosecutor participates in an officia
capacity; . .

‘(4) ‘reviewing all documentary evidence available from any
source;

“(5)’ determining whether to contest the assertion of any
testimonial privilege;

“(6) receiving appropriate national security clearances and, if
necessary, contesting in court (including, where appropriate,
participating in in camera proceedings) any claim of privilege
or attempt to withhold evidence on.grounds of national security :

“(7) making applications to any Federal court for a grant of
immunity to any witness, consistent with applicable statutory
requirements, or for warrants, subpenas, or other court orders,
and, for purposes of sections 6003, 6004, and 6005 of title 18,
oxercising the authority vested in & United States attorney or the
Attorney General;

“(8) 1nspecting, obtaining, or usinghthe original or a copy of
any tax return, in accordance with the applicable statutes and
regulations, and, for purposes of section 6103 of the Internal
Reyénue Code of 1054, and the regulations issued thereunder, exer-
cising the powers vested in a United States attorney or the Attor-
ney General; and

*(9) initiating and conducting prosecutions in any court of
competent jurisdiction, framing and signing indictments, filing
informations, and handling all aspects of any case in the name
of the United States,

“{b) A special prosecutor appointed under this chapter shall receive
compensation at a per diem rate equal to the annual rate of basic pay
for level IV of the Executive Schedule under section 5315 of title 5,

“(¢c) For the purposes of carrying out the duties of the office of
specinl prosecutor, & special prosecutor shall have power to appoint,
fix the compensation, and assign the duties, of such employees as such
special prosecutor deems neceszz#e {including investigators, attorneys,
and part-time consultants). The positions of all such employees are
oxeinpted from the competitive service, No such employee may be
compensated at a rate exceeding the maximnum rate provided for
(38-18 of the General Schedule under section 5332 of title 5.

“(d) A special prosecutor may request assistance from the Depnrt-
ment of Justice, and the Department of Justice shall nrovide that
assistance, which may include access to any records, files, or other
materials relevant to matters within snch specinl prosecutor’s prose-
cutorinl jurisdiction, and the use of the resources and personnel
necessary to perform such special prosecutor’s duties,

“(a) A snecinl prosecutor may ask the Attorney Genernl or the
division of the court to refer matters related to'the special prosecutor’s
prosecutorial jurisdiction. A special prosecutor may nceept referral
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of a matter by the Attorney General, if the matter relates to a matter
within such special prosecutor’s prosecutorial jurisdiction as estab-
lished by the division of the court. If such & referral is accepted, the
special prosecutor shall notify the division of the court.

“(f) A special prosecutor shall, to the extent that such specia)
presecutor deems. appropriate, comply with the written policies of
the Department of Justice respecting enforcement of the eriminal lnws.

“§595. Reporting and congressional oversight

u“ ﬂa) A special prosecutor appointed under this chapter may make
public from time to time, and shall send to the Congress statements
or reports on the activities of such special prosecutor, These state-
ments and reports shall contain such information as such special prose-
cutor deems appropriate.

“(b)(1) In nddition to any reports made under subsection (a) of
thig section, and before the termination of a special proscciitor’s office
under section 596(b) of this title, such sgecinl prosecutor shall submit
to the division of the court a report under this subsection,

“(2) A report under this subsection shall set forth fully and com-
pletely a description of the work of the special prosecutor, including
the disposition of all cases brought, and the reasons for not prosccuting
any matter within the prosecutorial jurisdiction of such special prose-
cutor which was not prosecuted.

“(3) The division of the court may release to the Congress, the
public, or to any appropriate person, such portions of a report irade
under this subsection as the division deems appropriate. The division
of the court sliall make such orders as are appropriate to protect the
rights of any individual named in such report and to prevent undue
interference with any pending prosecution, The division of the court
may make any portion of a report under this section available to any
individual named in such report for the purposes of receiving within
o time limit set by the division of the court any comments or factual
information that such individual may submit, Such comments and
factual information, in whole or in part, may in the discretion of such
division be included as an appendix ta such report.

“(c) A special prosecutor shall advise the House of Representatives
of any substantial and credible information which such special prose-
cutor receives that may constitute grounds for an impeachment.
Nothing in this chapter or section 49 of this title shall prevent the
Congress ov either Fouse thereof from obtaining information in the
course of an impeachment proceeding,

. “(d) The appropriate committecs of tha Congress shall have over-
sight jurisdiction with respect to the official conduct of any special
prosecutor appointed under this chapter, and such special prosecutor
shall have the duty to caoperate with the exercise of such oversight
jurisdiction, -

“(e) A majority of majority party members or a mnjority of all non-
majority party members of the Committee on the Judiciary of either
House of the Congress may request in writing that the Attorney Gen-
eral up&)ly for the appointment of a special prosecutor, Not later than
thirty days after the receipt of such a request, or not later than fifteen
days after the completion of a preliminary investigation of the matter
with respect to which the request is made, whichever is Iater, the Attor-
ney General shall provide written notification of any action the Attor-
ney General has taken in response to such request and, if no application
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has been mads to the division of the court, why such application was
not made. Such written notification shall be provided to the committee
on which the persons making the request serve, and shall not be
revealed to any third party, except that the committee may, either
on its own initintive or upon the request of the Attorney General, make
public such portion or portions of such notification as will not in the
committee’s judgment prejudice the rights of any individual.
“§596. Removal of a special prosecutor; termination of office

“(a)(1) A special prosecutor appointed under this chapter may be
removed from office, other than by impeachment and conviction, only
by the personal action of the Attome]y General and only for extraor-
dinary impropriety, physical disability, mental incapacity, or any
other condition that substantially impairs the performance of such
special prosecutor’s duties.

“(2) If a special prosecutor is removed from office, the Attorney
General shall promptly submit to the division of the court and the
Committees on the Judiciary of the Senate and the House of Represent-
atives a report specifying the facts found and the ultimate grounds for
such removal, The committees shall make available to the public such
report, except that each committes may, if necessary to protect the
rights’ of any individual named in the report or to prevent undue
interference with any pending prosecution, delete or postpone pub-
lishing any or all of the report, The division of the court may release
any or all of such report in the same manner as a report released
under section 595 (b) (3) of this title and under the same limitations
asa g)]y to the release of a report under that section.

“? ) A special prosecutor so removed may obtain judicial review
of the removal in a civil action commenced before the division of
the court and, if such removal was based on error of law or fact, may
obtain reinstatement or other npgropriate relief, The division of the
court shall cause such an action to be in every way expedited.

“( b} (1) An office of special prosecutor shall terminate when (A) the
special prosecutor. notifies the Attorney General that the investigation
of all matters within the prosecutorial jurisdiction of such special
prosecutor or accepted by such special prosecutor under section 594
(e) of this title, and any resulting prosecutions, have been completed
or so substantially completed that it would be appropriate for the
Department of Justice to complete such investigations and prosecu-
tions and (B) the special prosecutor files 4 report in full compliance
with section 595 (b) of this title,

#(2) The division of the court, either on its own motion or upon
suggestion of the Attorncy General, may terminate an office of
specinl prosecutor at any time, on the ground that the investigation
of all matters within the prosecutorial jurisdiction of the special prose-
cutor or accepted by such special prosecutor under section 504(e) of
this title, and any resulting prosecutions, have been completed or g0
substantinlly completed that 1t would be appropriate for the Depart~
ment of Justice to complete such investigations and prosecutions, At
the time of termination, the special prosecutor shall file the report
required by section 595 (b) of thig title, :

“§ 597, Relationship with Department of Justice

“(a) Whenever o matter is in the J)rosecutoriul jurisdiction of n
special prosecutor or has been accepied by a special prosecutor under
section 504 (e) of this title, the Department of Justice, the Attorney




324

PUBLIC LAW 95-521—O0CT, 26, 1978

General, and all other officers and employees of the Department of

Justice shall suspend all investigations and proceedings minrding such

matter, except to the extent required by section 594(d) of this title, and

except insofar as such special prosecutor agrees in writing that such

f)pvestigation or proceedings may be continued by the Department of
ustice,

“(b) Nothing in this chapter shall prevent the Attorney General
or the Solicitor General from making a presentation as amicus curiae
to any court as to issues of lnw raised by any case or proceeding in which
a special prosecutor participates in an official capacity or any appeal of
such a case or proceeding,.

“§ 598, Termination of effect of chapter

“This chapter shall cease to have effect five years after the date of the
enactment of this chapter, except that this chapter shall continue in
effect with resg)ecb ta then pending matters before a special prosecutor
that in the judgment of such special prosecutor require such continua-
tion until that special prosecutor determines such matters have been
completed.”.

(b) The tables of chapters for title 28 of the United States Code
and for part IT of such title 28 are each amended by inserting immedi-
ately after the item relating to chapter 387 the following new item:

“39, Special prosecutor.”,

(c) There are authorized to be a ({)ropriutcd for each fiscal year such
sums as may be necessary, to be heY by the Department of Justice asa
contingent fund for the use of any speciel prosecutors appointed under
chapter 39 (relating to special prosecutor) of title 28 of the United
States Code in the carrying sut of functions under such chapter,

ABSIGNMENT OF JUDGES TO DIVISION TO AFPOINT SPECIAL PROSECUTORS

Sec. 602, (a) Chapter 3 of title 28 of the United States Code is
amended by adding at the end the following:

“§ 49, Assignment of judges to division to appoint special pros-
ecutors

“(a) Beginning with the two-year period commencing on the date of
the enactment of this section, three judges or justices shall be assigned
for each successive two-year period to a division of the United States
Court of Appeals for the District of Columbia to be the division of the
court for the purpose of appointing special prosecutors,

“(b) Except as provided under subsection {)? of this section, asglgn.
ment to such division of the court shall not be a bar to other judicial
assignments during the term of such division,

“(c) In assigning judges or justices to sit on such division of the
court, priority shall be given to senior circuit judges and retired

justices, )

“(d) The Chief Justice of the United States shall designate and
assign three circuit court judges or justices, one of whom shall be a
judge of the United States Court of Appenls for the District of
Columbia, to such division of the court. Not more than one judge
or justice or senior or retired judge or justice may be named to site
division from a particilar court,

“(e) Any vacancy in such divisicn of the court shall be filled only
for the remainder of the two-year period in which such vacancy
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occurs and in the seme manner as initial assignments to such division
were made,

“(f) BExcept as otherwise provided in chapter 39 of this title, no
member of such division of the court who participated in a function
conferred on the division under chapter 89 of this title involving a
special prosecutor shall be eligibls to participate in any judicial pro-
ceeding concerning a matter which involves such special prosectitor
while such special prosecutor is serving in that office or which involves
the exercise of such special prosecutor’s officinl duties, ree;ardless of
whether such special prosecutor is still serving in that office,”,

(b) The table of sections for chapter 3 of title 28 of the United States
Code is amended by adding at the end the following item:

“49, Assignment of judges to divislon to appoint speclal prosecutors.”,

DISQUALIFICATION OF OFFICERS AND EMPLOYEES OF THE DEPARTMENT OF
JUSTICE AND ANNUAL REPORT OF ATTORNEY GENERAL

Sko. 603, (a) Chapter 31 of title 28 of the United States Code is
amoended by adding at the end the following:

“8 528, Disqualification of officers and employees of the Depart-
ment of Justice

#Phe Attorney General shall promulgate rules and regulations which
require the disqualification of any officer or employee of the Depart-
ment of Justice, including a United States attorney or a member of
such attorney’s staff, from participation in a particular investigation
or {)rosecution if such participation may result in a personal, finan-
cial, or political conflict of interest, or the appearance thereof. Such
rules and regulations may provide that o willful violation of any
provision thereof shall result in removal from office,

“8529. Annual report of Attorney General
“Boginning on June 1, 1079, and at the beginning of each regular
session of Congress thereafter, the Attorney General shall report to
Congress on the activities and operations of the Public Integrity
Seetion or any other unit of the Department of Justice designated to
superviso the investigation and prosecution of— . .
any violation of Federal criminal law by any individual
who holds or who at the time of such violation hold a position;
whether or not elective, as a Federal Government officer, employee,
or special employee, if such violation relates directly or indirectly
to such individual’s Federnl Government position, employment,
or compensation ; ,

“(2) any violation of any Federal criminal law relating to
lobbying, conflict of interest, cainpaigns, and election to public
office committed by any person, except insofar as such violation
relntes to a matter involving discrimination or intimidation on
grounds of rage, color, religion, or national origin;

#(3) any violation of Federal criminal law by any individual
who holds or who at the time of such violation held a position,
whether or not elective, as a State or local government officer or
employes, if such violation relates directly or indirectly to such
individual’s State or local government position, employment, or
compensation; and

“&) guch other matters as the Attorney General may deem
approprate,



326

PUBLIC LAW 95-521—OCT. 26, 1978

Such report shall include the number, type, and disposition of all
investigations and prosecutions supervised by such Section or such
unit, except that such report shall not disclose informetion which
would interfere with any pending investigation or prosecution or
which would improperly infringe upon the privacy rights of any
individuals.”,

(b) The table of sections for chapter 31 of title 28 of the United
_ States Code is amended by adding at the end of the following:

528, Disqualification of officers and employees of the Department of Justice.
“529, Annual report of Attorney General.”. . .

EFFECTIVE DATE

Skc. 604. Except as provided in this section, the amendments made
b'¥1 this title shall take effect on the date of the enactment of this Act.
The provisions of chapter 39 of title 28 of the United States Code,
as added by section 601 of this Act, shall not apply to specific informa-
tion received by the Attorney General pursuant to section 591 of such
title 28, if the Attorney General determines that—

(1) such specific information is directly related to a prosecu-
tion rending at the time such specific information is received by
the Attorney General;

(2) such specific information is related to a matter which has
been presented to a grand jury and is received by the Attorney
General within one hundied and sighty days of the date of the
enactment of this Act; or )
. (8) such specific information is related to an investigation that
is pending at the time such specific information is received by the
Attorney General, and such specific information is received by the
Afttt})‘me General within ninety days of the date of the enactment
of this Act. :
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