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SPECIAL PROSECUrrOR IJEGISLA'l'ION 

WEDNESDAY, MAY 18, 1977 

U.S. HOUSE OF REPRESENTATIVES, 
SUBC01\DlIITTEE ON CRIl\UNAL JUSTICE 

OF THE COl\IMITTEE ON THE JUDICIARY, 
Washington, D.O . 

The subcommittee met at 10 :30 a.m., in room 2237, o£ the Rayburn 
Honse Oflice Building, Hon. James R. Mann [chairman o£ the sub­
committee] presiding. 

Present: Representatives Mann, Hall, Gudger, Wiggins, and Hyde. 
Also present: Thomas 'V. Hutchison, counsel; Robert A. Lembo 

and A~hley O. 'I'brift, assistant counsel; and Raymond V. Smietanka, 
associate counsel. 

Mr. MANN. The subcommittee will come to order. 
The subject of today's hearing is special prosecutor legislation. We 

will be looking at several bills, all of which provide a mechanism 
for the court appointment of a special prosecutor in certain. 
ci l'C'um:;tances. 

The subcommittee first began studying special prosecutor legisIn:~ 
tion Jate in the D3d Congress. We held extensive hearings, receiving' 
testimony from several Members of Congress; from Acting Attormy 
General Robert Bork; from several constitutional law experts, includ­
ing Daniel.T. Meador, who is currently the Assistant Attol'll(lY General 
in charge of the Office for Improvements in the Administration of 
Justice; from the then recently dismissed Special Prosecutor, Archi­
bald Cox; from the then newly selected Special Prosecutor Leon 
Jaworski; from Common Cause; and from the American Bar 
Association. 

Last Congress we held adclitional h('arings on special prosecntor 
legislaHon. 'Ve had before us then th(', House'bills providing £01' court 
appointment. of a temporary special prosecutor, as well as a Senate 
hiU that created a permanent Office of Special Prosecutor within the 
Justice Department. 

The Senate bill originally had provided court appointment of a 
temporary special prosecntor, but that provision was changed as a 
part. of a compromise worked out with Attorney General Levi. 

'Ve received testimony on the Honse and Senate bill from five 
Senate sponsors of the 'Senate legislation; fro111 Attorney General 
Levi; fro111 "Tatergate Special Prosecutor Charll's Ruff; from the 
American Bar Association; T1'om this committee's special counsel for 
the impeachment inquiry, John Doar, and its special counsel to the 
minority for the impeachment inquiry, Albert E. Jenner, Jr.; fro111 
Prof. Samuel Dash, who WfiS clue£ counsel and staff director for 
Senator Ervin's Select Committee on Presidential Campaign Ac­
tivity; and from the American Civil Liberties Union. 

(1) 
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The bills introduced this Congress call for a comt appointment of 
a, temporary special prosecutor in eertain eircnmstances. Provisions 
similar to those in the House bills are contained in legislation intro­
duced in the Senate by Senators Ribicofi' and Percy, S. 555. The Senate 
Governmental Affairs Committee, which Senator Ribicoff chairs, has 
voted to report S. 555 with some amendments. Those amendments, I 
1mclerstand, make changes in the bill's special prosecutor provisions 
bnt do not alter the basic thrust of those provisions. S. 555 will nmv 
go to the Senate, Judiciary Committee for 30 days, after which it can 
be brought to the floor of the Senate. 

Onr witnesses today are from the .Justice Department, the Ameri­
can Bar Association, and the American Civil Liberties Union. They 
will appear in snpport of the cOllcept of a comt .tppointcd temporar~r 
special prosecutor, and their remarks will focns upon refinements and • 
-changes they would like to see in the pending House. bills. 

They may also be in a position to comment upon some of the changes 
in the Senate bill. 

Our first witness today, is the. Acting Assistant Attorney General in 
char-ge of the Justice Department's Office of Legal Counsel, John 
Harmon. 

,Ve are pleased to have. you here toda.y to present the admillistra~ 
tion's views on the special prosecutor legislation. 

,Vithout objection, your prepared statement, which we each hav(" 
w111 be made a part of our record, and you can proceed rus you sec fit. 

Mr. HARMON. Fine. 

TESTIMONY OF JOHN M. HARMON, ACTING ASSISTANT ATTORNEY 
,GENERAL, OFFICE OF LEGAL COUNSEL, I'IEPARTMENT OF JUSTICE 

Mr. HARUON. Mr. Chairman, thank you 101' the opportunity, first, 
to be here to prC'sC'nt the views of the, Department of .Tnstice, and as 
I have inc1icatl'c1, the views of the President as well. His ll1C'ssage to 
Congress on May 3, 1977, indicated his snpport for the principlC' 0'[ 
the HFI)ointment of a temporary special prosecutor underlying this bill, 
ns well as the bin that is preseiltly pending in the Senate; S. 555. 

,Yith yom 11Cl'mission, as the prepared statement. ]la8 been snb­
mittC'cl, I wonld again submit that for the record and simply address 
myself to two important points, the first. bC'ing the removal pOWN'. ,. 

A constitutional question 'is raised by r-LR. 2835'p" investing the, 1'(1-

1110val powC'r in the spC'cial division of the court. It is the strong opin­
ion of the Department of .Justice that this would present problems, be­
gause of the qu~stionable constitutionality of this removal provision, 
lJl any prosecutIOn that inay be necessary to be brought by that spedal 
l)rosC'cutor. 

While this is a much debated clause in the bill, it's probably, from 
the practical point of view, the problem least likely to arise. in view 
'of our recent history with the special prosecutor, removal in Ilnythin(t 
less than It case of extraordinary impropriety is not beyond the l'eah~ 
-of poss~b~l~ty, but very unlikely. Howe,:er, the provision placing tl!at 
responSIbIlIty-the power of l'emoval-m the courts crosses that hne 
drawn by our doctrine o:f. separation of powers between the executive. 
1l.n(~ the judiciary. It makes the judiciary both perIorm its function 
of Judgment and, through the removal power and the attendant power 
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of supervision, in fact, of looking over the shoulder of the special 
Pl'Os('cutor. It puts the judicial branch in the position of really having 
the effective control of both judgment and prosecution. 

This is something that's carefully drawn out in case law-the dis­
tinction between the two and the elivision between the two. ,Ve have 
taken the position that because of the extraordinary cases that we are 
dealin~ with, we support the appointment of a special prosecutor. In 
those. cll'cUlnst~llces, i~ is propel' for the judiciary to participate in the 
appomtment of a speCIal prosecutor. 

However, appointment is something distinct from removal. Once 
the special prosecutor is there, he is only answerable at that time and 
could only be legally answerable for his conduct to those in ,vhom 
the power o,f removal is vested. If that is in the judiciary, we feel 
th!lit will present a serious 'conSmHt imafll ~roblem and that it would 
subject the entire mechanism to ~ll}::;sihle challenge by defendants in 
a case. 

The second point that we feel is mn~t important is an omission in 
(the bill-and we sayan absolutely correct 'omission in the House bill. 
The Senate bill contains a provision providing for an Office of Gov­
ernment Crimes. The Attorney General and the Justice Department 
feel very strongly that the House version-this version of the bill, 
2835-is the ()orrect approach in not mandating 8, statutory creati'On 
of an Office of Government Crimes. 

I tried in my testimony-in my prepared testimony-to outline the 
reason underlying that, but I again commend this version of the bill 
and strongly endorse this concept. The responsibility should be v:-here 
it is now, on the shoulders of the Attorney General and th~ head of 
the Oriminal Division for crimes in the public seeVor. The tlexibility 
in the ability to mat'~hal resources of .the Departme~t, from whatever 
quarter, to address those problems as the needs arIse, 18 a necessary 
'component of the effeC'tiv('. administration o:f j ust.ice. 

There are some eight otlH:'r modifiC'ations of the bill that I have out­
lined in my prepared testimony. ,Yc have had very profitable dis­
ClIssions with YOur staff-the st.atr of the committee-concernin~ those 
changes, and I feel that we will be happy to continue to WOrl{ with 
you I' sta.ff in reaching agreement on th'ose l'ecomended modifications. 

Thank you, MI'. Chairman. . 
Mr. MANN. All right.. . . . 
Precisely what mechamsm ehd you sUg'g'est-does the adnumstra-

tion sUIT.Q'est-withl'efel'encc to the removal power? 
Mr. 'r-IARl\roN. ,Ye havc supported the mechanism established in 

the Senate bill, which provides fOl' removal by the A,t.tol'1l(,Y G.ener~~ 
~mly o~ the grounds. ~f ~xtraol'dilla.ry:-in qut~te~"extr~orcll1~~ry 
Improplety, and provldmg fOJ' a mechamsm for Juchcmll'eVleW of l:hat 
removal. 

,Ve feel that the added saf('gnards that are Ilece~ary to review the 
executive', branch ~onclnct wit.h resp('ct to the speCIal prosecutor a.nd 
insulate the sp'ecial prosecutor :from interfere~rce. by the executIve 
branch are ade<1untely preserved and Pl'Ot('ct;edm that approach. 

Mr. MANN. Mr. Han, do you have any questIons ~ 
Mr. HALL. Mr. Harmon; why is it assumed that the .Attorney Gen­

('1'11 1. wHh n 11 of hiR staff, conld not perform the dutIes that we arc 
talking about here, of a special prosecutor being appointcel ~ 
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Mr. HARIlION. Mr. Hall, it is not the assumption, certainly not of 
this Attor'ney General of this Depal'tment of Justice, t~lat it could I~Ot 
and would not exercise ,the prosecutorial power vested III the exeCl~tlve 
branch to aci~guately and forcefully pursue n,nd prosecute any vlOla-
tions of law by !:\..ny pel~son, no matter ,:hat l~is ~ffic~. ,. 

However,the reason for our support for tIns bl111S tlulit It IS our 
understanding, ,particularly in light of our recent expel'i~nc~ from 
Watergate and ItS aftermath, that not only the substance of Justice but 
also the public perception of justice must be safeguarded, The perc~p­
tion that justice is done is often as important as justice itself, andlt's 
solely for that reason that we feel tllllit it is important to establish a 
mechanism for the appointment of a temporary special prosecutor. 

Mr. }L\LL. ,Yell, is it tIle Depal'tnwut's understanding that the pub­
lic perception of justice at i.his time is n;t an all-time low and that there 
is a need for some outside prosecutor to be appointed to overlook and 
oversee the affairs of the executive department of Government ~ 

Mr. I-IARIlION. Yes; it is. . 
Right now the perception-not of the Department itself but of this 

immediate past history-is fresh. It's still fresh in the public m~nd, 
and should be. There are lessons to be learned, and we will be workmg, 
I'm sure, for the next 4: years, at least, if not longer, to eradicate an 
image that was attached to the Department of Justice as an institu­
tion. And it's to address that problem-that prdblem of the public 
perception of justice and the abuses that we perceive and real abuses 
of the system of justice to which we feel this legislation is addl'essed­
that we support this legislation. 

Mr. HALL. And is it your understanding- that the public perception 
of the Department of Justice rut this time IS low because of the ,Yater­
gate scandals ~ 

Mr. HAR1ION. Yes, sir, that's correct. 
Mr. HALL. Where do you get that information ~ ,1'ho do you get that 

information from, that the public perception is so Iowan the exeeutivc 
department, when everyone connected with it has been convicted ~ 
Maybe not everyone, but the biggest portion of them. 

Mr. HARMON. I understand that very well. In fact. we nre living­
we encounter this each day when we are here in the House, when we 
are in the Senate, and whenever Attorney General Bell is mnking 
speeches. There is-Attorney General Bell has called it the VIr atl')'­
g.ate syndr?me in the se,nse of a ~l1spici0!l' and maybe a healthy suspi­
Clon, of tlllS concentratIon of tIllS exerCIse of wha,t is properly exl'cu­
tive power with the way in which it is being exercis~d. TI1l're have 
been hard lessons learned, and I think here in the House and in the 
Senate, that that feeling is certainly there. 

The secGnd look that the Congress is now undel'taldng on different 
pieces of legislation-other institnHonal mechanisms. the device of the 
l('gislative veto, whi('h is often cllscussl'd. often debated, js another 
attempt to come back in and reassert another check in the system 
of checks and balances. 

Mr. HAT.T,. I realize it's in vogne now for everyone to look with 
some dis!nvor upon certain melll.bers of the executive and judicial 
and maybe other areas-but, does that call for the establishment of a 
special prosecutor and all of the staff that goes with that, when your 
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Depn,rtment, in its wisdom, is set up constitutionally to take care of 
these matters ~ I 

Now, you realize-I'm not condoning 'Watergate, but are we going 
to forever let the aftermath of VV' n,tergate determine the existence of 
new bodies and new agencies, new people '<,0 prosecute, when we have 
a body that's established to do that ~ 

Mr. HARl\ION. Agn,in, it's the very strong olJinion of the Department 
or Justice, the Attorney General, that the temporary special prose­
cutor as opposed to the permanent office, which was debated during 
the last session of Congress, the choice bet,Yeen the two, that in fact 
this is the correct route to follow. ,Ve are talking about the a]?point­
ment in the extl'!1ordinary circumstances as covered by this bIll of a 
t('mporn,ry special prosecutor-not a permanent staff, not a second 
.Justice Department. I concur wholeheartedly in what I perceive to be 
the. real thrust of your questions now. No, we don't need a second 
.J ustice Department. 'We are n(. ~ looking for a second Justice Depart­
ment. 

Mr. HALL. But isn't that what you are in reality going to have ~ 
Mr. HARl\ION. I don't believe so. It's not our understanding of this 

bill. 
In fact, whn,t we are looking for in this bill is the ability to stand 

back and say, yes, we could and would prosecute in this case. How­
ever, because the suggestion of an appearance of conflict ot interest­
it's not a conflict of interest, Ws the appearance of a conflict of interest, 
01' with the judge who is sitting there who knows that he can COl'­
l'C'rtly clrric1C' that cas(', but will recu;:;e himself, even knowing that 
:fnll well in his own mind he could decide that case-it's also important; 
that to litlO'ants, or the defendo.nt in the criminal case, that Je knows, 
thn,t he b('fieves thnt justice has been done. It's for that reason that 
we favor the creation of this mechanism for the appointment of a 
temporary special prosecutor. 

:'\il'. I-L\LL. Is it your understanding that because of the conflict of 
interest betwel'n the Department of Justice and these ,people that 
might, come under ,the purview of this Hew office is the reason why 
thel'e should be the c\'.'en,tlOn of this office. 

:.\{1'. HARl\WN. The appearance o'f conflict of interest, that's co~·rect. 
The interest of the President is involved, because, in fact, the :func­

tion performed by t'lH~ Depn,l'tment of .Tustice is a part of the exC'cutive 
fnnction-clirected, controlled, and properlv so, by the President of 
the United States-anel O('icnrs whC'n the President is the object of the 
investign,tion, 01' the Vice President 01' the Attorney General, 

:.\11'. HALT~. Well, uncler this bill, do('s the Attorney General have the 
final dC'cision as to whether or not there will be a, triggering of the 
appointment of It special prosecutor~ 

:\{t·. IIARi\wN. HIS determination is quite limited. His determination 
is only thnt the charges arc nonfl'ivolons. 

:'\Ir. HAT,r,. I understand from this l'c,port I have been 'ful'l1ished thn,t 
the action of the Attorney Gemwal is not subject to review. 

:Mr. HARMON. Thn,t's correct. Buthis--
:.\£1'. JLu,rJ. On page 3, this decision by the Attol'llC'Y GC'ncl'al is not 

reviewn,ble-thn,t is, whether or not he thinks there should be n,ny fur-
ther investigation 01' prosecution. ' 
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:Mr. HARMON. I-Iis determination that the allegations nre frivolous is 
llnre\riewable. The purpose for that clause in the legislation was to ad­
dress the problem of the unfounded allegations. I don lt 111tVe the fig­
ures with me now, but it runs into the hundreds of letters from citI-
zens complaining about and maldno' ,allegations of m~scol1duct.. , 

Mr. HALT,. I understand those thl1lgs, but thc pomt I'm makmg, If 
you arc talking about an apparent conftict, if the Attorney General 
has the final right, which is not reviewable, to make the. determiMtiou 
thai It matter needs furtlwl' investigation or that it does not need fu['­
ther investigation ('lOllceming any of these people, clon't you get back 
to the same proposition of a conflict of interest ~ 

:Mr. I-Lml\ION. In that ,position, for exam pIe, if a I1wmber of this com­
mittee became aware of an ulleged violation of the ht w on the pltrt of 
one of the people covered by this bill, and he addressecl a, lette'r to the. 
Attorney General, went to sec the Attorney General, there is an alle­
gation of this wrongdoing in your own mind, in the mind of the pt'l'­
son who has made that allegation, that is satisfied, that it is in fact 
substantiated tha;c he has complaints, he hns in his own mind substan­
tiated that evidence, he turns it over to the Attorney General for 
action. If aftm' the period he learns that in fact the proRceution was not 
followed, then we are in the pt'ocess pl'ovWed under OlH' cQ}lstitutiOllltl 
form of government of checksllnd balances, and that person, of course, 
if he'S a, Member of Congress, would have. the ability het'c to call t:he 
Attorney GeMrnl to nnswer his questions. 

nfr. HALL. Let's just suppose that tho President of the United St:lttes 
is il1V'olved j and the Attol'lley GenernJ is cullcd upon to Jl1ak(' u, deri­
sion as to whether 01' not the infot'mntion lw has ('Illls for fm'thor In­
vestigat.ion on the subject. Now, his determination of that is fil1!tl, 
isn't it1 

Mr, HARMON. Correct. 
Mr. HALL, It is not reviewable, Docs that not get into l~ cOllflict 

of interest, if the Attorney Gt'l1eral is going to be ('alled upon to 
decide whether or not there is enough infOl:mation to call fOl'lt fnl'­
tIler investigation of t.he President of the United Stntes? Isn't thltt 
going to be It conflict of interest, just like you would 111we if you didn't 
have a special prosecutJor involved? 

Mr. HARl\ION. His cletermiUlttion is that the charges against tho 
President are not merely fl'hrolous. That, for me-and I think for the 
intent, agu,ln, of the bill-is 11 determination at a different l<,vel from 
the determination of prosecutorial discretion, of whether, in :faet, tlWl't\ 
if; enough evidence to prosecute, to bring an nction. That determina­
tion is left in the hands of the special prosecut'Or. It's meant to be an 
iLutomatic triggering mechanism when a serious allegation is made 
'against the President. 

Mr. HAT,L. "YeU, looking Itt tht'. top of page 3 o'f: the al1!Llysis of this 
bill, if the Attol'MY GmHll'al cle.tel'mil1es that the matter under in­
vestigation is so unsubstantinted that n,~ fUl'thet, il1vcstigntion Ot' pros­
ecution is warrnntccl, then the Attorney Geu(,l'al so notiIit's the division 
of the court. This decision by the Attorney General is Hot reviewable. 

Now, it goes on and says this: 
If the Attorney Gen(lt'al determines that the matter warmutH fnrth<'l' jrlveRtJI,m· 

tlol\ or prosecution, or if (JO dnys elnpse without a determlnatloll, OM wny or the 

• 
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other, the Attol'ney G(~neral must malte an application to the division of the 
court for the ap110intment of a special prosecutor. 

As I road that, if the Attorney General is of the opinion that it 
is :frivolous, it. stops. 

Mr. HAHl\WN. That's eorl'ect. 
:Mr. HAT,I" If the Attorney Genl.'ral determines that it is not fl'iv­

olous or that it should continue, then he makes an application for 
It special prosecutor. 

1\fr. I-IAmroN. That is correct. 
MI'. HAT,T" All right. 
Now, is it your testimony that you would not get into all app!tl'~nt 

conflict of interest with the Attol'ney General making a determinatIon 
thnt is not subject to review abont tlw Pl'esic1l.'nt of the UnitNl Stntl.'s? 

~rl'. IL\Rl\[QN. But his c1etl.'l'mination-that in fact this is a non­
:hiyolons allegation-is ullcll.'r this mechanism and uncleI.' the division; 
again, we're:. still opel'nting within the .I.'xecutiv<.' branch. This specinl 
]ll'OS('('utOl,' lS, even when he was appomtl'c1, till' resoUl'CC of the De­
pnl'tm<.'ut o:f JustiCl', everything thel'e was available to him. It's still 
un ('xeclltiYe function. 

1\II" }LU,L. I unc1t'l'stalld. 
But. the pOhlt I'm making is, if tht' Pl't'siclt'llt says-if the Attol'lH'Y 

Gt'nl.'1'al, "It is a frivolous allegation against the Prl.'sident and, 
thel't'fore, I'm not going to do anythLig elso about it," it's not l'eview~ 
ahl(\ by nnyont'. 

?lfr: H,\TIl\[QN. That's right, and which I'm certain will hI}' 
iJl(lica/'('(l-- . 

Mr. HALT,. Art'· yon snying tht'l'eis not all apparent, conflict of in­
tl.'l'l.'st nJ. thnt pn,l'ticnlal' point in this bill ~ 

:Mr, HAmraN'. Agniu, as a qUl"stion of degrl.'t', 
:\[1', H.\LT,. An ('xamplt': Buppose Mr. Mitchell saJd, "No, Mr. 

l\[itchl'll i:;; not p:uilt.y of anything," and that wasn't reviewahll'. Do 
you, sny that wonld 01' woule} not bl.' a conflict of interest, looking in 
th(\·past. now? 

Mr. HAm[QN. Again, tll(' ml'chanism for 1'('"it'w of that kind of dl'~ 
<,ision is.that. tho AttOl'lll'Y Gcncml is not following this law. He's not 
fulfilling his-- . 

nIl', HAU" But. if we hndluu} this lnw in l'xistenc(l in 1973, nnd the 
Attornl.'Y Genom.l had bel'l1 cnlled upon to maIm thnt determination, 
w11i('h would have bet'll not rcyiewnbh" do you say that would or would 
no(', h a v(\ bl'l'1l an apparl.'ut conflict of int01'0'St? . 

Mr. HAlUl£ON. If he had been cnlled upon to make the determination, 
nnd SUppOSI.', thl.'n, that he hnd mnde the dl'tC'l'minntion that this was 
u. frivolous nlll.'gation, tlll.'n in that cnsl.' h<.' is not following this stntntl', 
because-ngninst, the evidence VI.'1'V much to the contrary-the nHega-
tions wer~ in fnct substnntinl n,l1l'gntions, . . 

Mr. I-L\I,L. But. nncle1' this bill, his nctions are. not reviewable. 
1\Ir. HAlUl£ON. His actions nr(,\ not reviewnhll', by tho court, and thl} 

PIll'POSt' :rOl' making it, not. l't'viewnbll.' by tht' court. is so that in n 
Pl'ost'clltioll, this cOl1l~1 not be l'ais('d ~Y a (ll.'fl.'Ildaut saying this nuiUol' 
should l1avc bC(lll l'C't<.'l'l'ed t9 I,t .speclIl! prosecutor, as a defNlse to a 
1J1'os('cnhon by the gt'nN'al (11V1S1011 bemg hnncUed there. In fact, he's 
entitled to that. That's an asic1l'. 
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To your principnl point, it's not l'eviewnblc by the COlll't, bllt it is 
l'evit\wnble by the Cong:reRS. It is reviewable. The procedures ror im­
l)(,flchmeut ai·o still avajlable. 

Ul" HALT,. I nnderstand that. 
Mr. HAmroN. And will still be nvailable lor the Attorney General 

who does not fulfill his obligation uncleI' his oath or office. 
Mr. HALL. 'Whether we hnve a special prosecutOl' 01' not. 
][1'. HAmroN. That's absolutely correct. 
IV[r. HAt..L. That's worked very, vcry well up to now, has it 110t~ 
J\fl'. HAR1\ION. It has worked. 
Mr. HALL. Yes, sir. That's all I have. Thank you. 
111'. M~\NN. Mr. Gudger? 
:Mr. GunoEH. Yes; I would like to ask a number or questions that' I 

think nrc a little less philosophically substantial tIl an those asked by 
:i\'Ir. Hnll. . 

I woultllike some enlightenment ns to your own thinkinrr with l'e­
:spect to the group or individuals 01' ofllceholders who l11igYlt justHy 
this process of nppointil1g n. specinl prosecutor. 

For instance, as I understand it, we not only list the President, the 
Tiel) Pl'esidellt, the Director or the FBI and others who are in clearlv 
l'esponsible positions, but we n.lso get clown to leyel I al1d level I'r 
.executive officers. 

Mr. HAmION. Yes. 
lfr. GUOOT!lR. Do you see any reason why the Attorney Genoral'S 

Office cannot pursue those n.t level IX ~ 
For instance, do you sce any actnal necessity of triggering this 

special prosecutor into position :for level II e~ecut'iyes ~ 
lXI'. HAR]-rON. I do not. 
Level II~there nre certain level II positions that }mve been spe­

,cllrnlly mentioned in the Senate version of the bill. 
,For example, the Deputy Attorney Gt'nern.l may be one example of 

'alevc] II position. The Dil'ectol' of the FBI is a level II. 
Plense corJ,'ect me if I'm wrong on that. He's a level III, but it. does 

go to the Jeve1 III and specificali ,,? names the Dil'ector of the FBI ns 
ftn individual picked up forspecinl attention. But levcl II, tho ~('neral 
.coverage of IeI'd II js nn Under Secretary, and it's my-it is the 
opinion of the Department of Justice thn,t thnt person is not close to 
the President. An Under Secretary-there's no pI'esumption 01' ('ven 
perception of the kind o:f l'eln.tionship between an Unclor Sec~'etl\ry 
,and thq Pl'esiclent that wonld pl'eclnde prosecution Ly.the Department 
.of .Tustlce. And for t.hat renson we-and I l'ecommend 1n my statement, 
':in my written stntement, that in fact that limitntionj that that circle 
'be moro tightly drawn, thnt t.here is no need for the blanket covcrage 
,or ]ewel II executives. 

Mr. GlJDOER. I have scanned YOUl.' statement, and I don't think yon 
.commented in your opening remades with ),'cspoct to this pnl'ticulnl' 
,!tren. Ot conC01'l11 and I wnnted yon to develop it n little more pene­
tratingly than r think the statement itself provides. 

Mr. I-IAR1\ION. Fine. 
Mr. GTTDGIm. As to whel'e you think the line. should bo drawn. 
Now, I notice thnt the bm~and I rotor to !-I.n.. 2835-does speriA.-

(!ally reter to the DirMtor Ot th!:' Feclernl Bmenu of Investigation, be­
.cause, I suppose, he is a leyel III. 

• 

• 

, 
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nfr. HAmION. Yes. 
Mr. GUDGER. But ot,her than those-and an officer so designated, 

specially designated here, who has a special l.'esponsibility, conceiv­
ably there might be one 01' two other investigati"e agencies or thaI; 
same leyel-OIA and that sort of thing-.-

Mr. HAmwN. Yes. 
Mr. GUDGER. That might need to be specially listocl hel'e and m~lY 

not be spocially listed in the bill. But whell you get. out or the ill­
"I'estigative agency rUl}ction, then it ~s your thought t1~at the Deputy 
Secretary neeclnot tr~gger the [tppomtment of !t speOlal prosecutor'~ 

Mr. IIATI1\ION. That IS cOl'l'ec't. 
Mr. GUDGER. Because it 1S yom feeling that the Depal'tnU'ut of 

Justice can certainly deal with that problcm ~ 
Mr. HAIU\WN. Yes. 
Again, the appearance, of cOLflict of intel'C'st. 
Mr. Gun(U;:n. I see that the Director of Oe1'tral Intelligcm.'e is ill' 

the Senate bill and is specially designated. 
Mr. HARMON. Yes. 
Mr. GUDGER. So I think I am going to hayo to do a little more homc'­

work with respect to this area of conccrn anclnot troublc you with it. 
Mr. HAmroN. Excuse me for interrupting, hut I bt'lievc trmt the 

correct approach would be to consider specifically the peopTe to whom 
this bill should be adcll'essedand to not reach Ollt and say Teyel II. 

Mr. GUDmm. And apparently the Senat(l bill does that. 
Mr. HARMON. That.'s right: That's the position I took f11' my t(lsti-

1110ny b~fol'(1 tll(l Sl'unte committel', nnd the committee dieT a'ccept that 
suggestIon. ' 

Mr. GUDG1~R. Fine. 
Now, the s('conc1 question that I want some enlightenment on is' 

the qumltion of what art) to ht) the acts under investigatIon which 
justHy the trig~t'rin~ machinery. 

Now, criminal conduct and conspiraey to (lngage in crimi'nal' eon­
rlnct., the~e are elearly arens which would justify the application for­
the appomtment. 

Are there any other areas whieh wonld just.i:fy tht) investignHv(' 
action, short o£'aehml e1'iminn 1 eonclucH . • 

Mr. HARMON. 'We believe that in £aet the approach taken in t.hii:; 
bill is the correct. approach. 

,Ye suggest. that, nel'lmps, with rrspl'e{- to thr President. the Vic('! 
PI'('sidcnt: and tIl<' AUol'l1(,Y GCIll'l'nl. that mavh(l any Federal erime 
may be ~ueh thnt the apl~('f;rnne(' of ('onflict will be sll('11 as to justify 
thr nppomtm('nt of a speclallH'OReclltOl'. 

However, with rNmect. to othel' Cnbinet members. T think thnt. the 
l'rn 1 thl'llSt. of this bill, and properlY flO, is to crimes al'ifling out oftl\eir 
})nh1ie offiee, If one of theCabhwi- seel'etnrh'sis involved in (,l'iminnl 
(,OllClll(,t. lllU'rlntC'c1-mavbe we ('an bl'onclly elennn these os pl1bli('. cor­
ruption-a crime illU'clatedto public cOl'rnption, totnl1y unrelnted, 
another :federal crime, th~l1 in thnt ('ase it's not neeeSSfl.l:y to higp;er 
tho apPOlnth1('nt of a spectnl prosecutor. Thnt person could bo prORC'­
ruted by th(> Department o:f ,Tnstire, There is a difi'el'cnce in crimes, 
and the nerd fot· a spC'cial prosecutor arises only for n crime ttrising 
ont or hi~ offi('l'. 'V~ do sel.> that perhaps there is a need tIlCre. Howover, 
a cl'ilrt~ not arising' out of his public office-I won't try to use examples, 
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becnusc we will start with hypothetica]s-bnt a crime unrc~ated to a 
public office, in his private life, somewhere else, that that Cl'lme cflllld 
be properly prosecuted by the, Attorney General, by the Department 
of ,Tustice. And I think that is the approach of I-I.R 2835, and T 
think it is the corrcct a.pproach. 

Mr. GUDGER. I see that the Senate bill reefers to it as a violation of 
any Federal criminal IttW other than a petty oifense. 

",Vhat about violation of the State laws; or conspiraty to participate 
hl the violation of a State law, where the State In.w may seem lllore 
specific as it relates to electionlllachinery and election activity, for ex­
am1)le, than the Fedcrallaw ~ 

Mr. I-lARlIroN. ",VeIl, again, the Department of Justice would have no 
jurisdiction in the instance of a violation of State law, and that would 
be up to the State attorney general, whethflr the State attorney general 
in the particular State could bring that action. 

The conflict, or the appearance of conflict, is not so apparent there. 
I would see no problem with the attorney general of the State oi~ North 
Carolina, for example, bringing a prosecution for violation of State 
law against a Federal oflidal-one of the Federal officials covered by 
the act. 

For that reason I think that onr jurisdiction-the jurisdiction of 
tl~e Department of Justice-is Ilddl'essed to violations of Fecleml-­

M:r. GUDGER. ,Ve're getting a little bit into the criminal law theory 
of conspiracy, to accomplish an unlawful purpose. 

Mr. HAmION. Yes. 
Mr. GlJDGER. By lawful means, or to accomplish a perfectly la wfnl 

mid by unlawful means and you may be affecting the outcome of a. 
Federal election by violating certain State laws . 
. Mr. HAR:r.ION. I see. Yes. 
, Mr. GUDGER. 'Yhat I'm speaking to now, it could be that the State 

of North Carolina-you USed that State, our State, yours and mine, by 
way of reference-but I am concerned about the situation where some­
.onein, say, the city of 'Washington triggers an act jon which affects 
the election machinery and ,the administl'wtion of the election laws in 
the State of North Carolina which, in turn, impacts perhaps upon a. 
Fecleral election Or has that consequence, but it is 'a direct violation of 
North Carolina law that wehavejnvolved. 

:1£ we do not have an ext.radition-type situation because the petson 
in Washington l1ad never been in the State of North Carolina, there­
fore, he ~ould not. have been gu.iJty of ~light to avoid prosecution, so we 
can get mto all kmds of pJ'oblems whICh may make that question that 
lam presenting important, I don't know. I am trying to get your 
thoughts about It. If it's something you have not related to yet, per­
haps wcought to just avoid it now and come back to it later. 

Mr .. HARl\WN .. No; I think that t~Hl;t pal:ticula~' crime, if you help 
me WIth a sectlOn here on addressmg whIch crUDes are covered, is 
within the coverage of crimes. There is a specific mestion of crimes 
relating to election violatio.ns of Federallaw. I'm sorry, I can't put my 
finger rIght now on the sectIon. 

Mr. THRIFT. Section 591(a). 
Mr. HARlIION. Violating any Federal criminal law regulatinO' the 

financing or conduct of ele0tions or alection campaigns. b 

i.1 

, 
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I think, in the example that you have giYfln.lhat this will be broad 
enough. If there was a violation of Fedorallaw and the Federal Elec­
tion Act and the conspiracy violation of State law which, in turn, was 
a violation of Federal election In w, then we would be wHhin the cover­
age of this act, if I have your point. 

Mr. GUDGER. Well, I think it's a point that I wanted to have in the 
record, and I think we will pursue it later, if we have time. 

Mr. HARMON. Fine. I'll certainly be pleased to answer any further 
questions. 

Mr. GUDGER. I notice that you comment upon the fact in your re­
marks here, in your typed script, that possibly the 30-clay time is not 
sufficient to allow the preliminary investigation that the Attorney 
General would need to-

Mr. HARlIION. The 60-day period is provided now in the bill-a, 60-
day period. 

Mr. GUDGER. A 60-day period? 
Mr. HAR1\ION. That's correct . 

. ,Va have lo~ke:d an~ ~l~e~l, and a~ain, this is something in the exper­
tIse of the Cl'lmmal DIVIsIOn, but m fact some of the alleo-ations are 
such that to follow leads more than 60 days might be required. rVe 
simply are seeking the flexibility to seek an extension of another 30 
days to be able to investigate and determine whether in fact the 
allegations come within the 'category 'of a frivolous allegation, whether 
it is 8ubstantiat'ed. 

Mr. GUDGER. The reason I put'sue this point is that I think you 
tare in a position to en1ighten us, as to the speed of this type of in­
vestigation. The members of this committee and I may have no ex­
pc>rience in directing this type of investigation-the election fraud 
C'oncern at the Federal level-and I assume that there is some basis :for 
this suggestion that 90 days is more realistic. I assume that the At­
torney General could act within 60 day if he had the 'evidence. 

Mr'. HAmION. That's right; and he clearly would . 
.As a matter of fact, in some of the past examples of cases that 

might fall within the jm:isdiction of the spedal pr,osecutor under t,his 
hill, clearly, the aJlegahon would be the allegatIOn of wrongdomg 
would be apparent, perha.ps, 011 its face Or apparent, with very little 
investigation; that it was substantiated and would not be in the 
frivolous 'category and he could certify immediately to seek an ap-
pointment or a special prosecuto:. , , 

Mr. GUDGER. One final questlOJ1. If I may, followmg up the COIl­
cerns that Congressman HaIl has expressed--. 

Mr. MANN. I hope you can recall the questl'on when we get back. 
Tho House haR a, rollcall vote on the rulp. on the National School Lunch 
Act, so we will recess ,for 12 minutes for the purpose of voting, There­
after, we should have 8:n uninterrupted period of an hour 'Or more, 
and I hope the snbcommltteecan return. 

The subcoml11itt~e will stand in recess for 12 minutes. 
[Recess.] . 
Mr. MANN. Mr, Guc1 O'er. you ma,v pr~ceed.. . , 
Mr. GUDGER. Mr. Chail1ua,n, I bel~eve my mterest prIor to this 

vote was addressed toward the questlOll of the Attorney Gpneral s 
havinO' the power .to r~00mmpnd appoinbytent fllld to lmdpl'takc>. the 
routiI~ investigation and the other functIons. Then when he deter-
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mines that there is a sjtuation where this special prosecutor is needed, 
he then turns over the appohltment or that special prosecutor to. this 
judicial panel. 

]\fr. HARMON. Correct. 
Mr. GUDGEH. Now; as I undtl:t'stand it, when there is to be a removal 

under the present, bill, that function would be performed by the 
judicial panel. But under your recommendation, it would be by the 
Attorney General ~ , 

]\fr.lL\RMoN. By the Attorney General, that's right. , 
Mr. GUDGER. But I believe you recommend that the Attorney Gen­

eral's removal be subject to judicial review ~ 
Mr. HAlliIION.,;ljT e could accept that. Because there is a standard 

set for removal in cases of extraordinary impropriety, and because of 
the special circumstances surrounding the entire process, we believe 
that it would bG a proper exercise of judicial review for thc judiciary 
to review whether that standard had been met in the Attorney Gen­
eral's statement of his reasons for removal. 

Mr. GUDGER. But isn't this judicial review of this executive act sub­
ject to the same complaint of a failure of separn.tion of po,Yers that 
you use as your motive ror suggesting that the power of removal not 
remain in the appointing judicial body ~ 

Mr. HAlliIroN, I think you are correct in a sense that we really are 
,talking about a question of degree, and the same argument could be 
made of any limitation upon the removal power. 

Mr. GUO·GER. One thing that troubles me about this entire bill is the 
fact that we have gone for 200 years, operaHng under a Constitution, 
the framers of which did not presume misconduct on the part of high, 
elected officials. and it has worked. 

We have had one instance in our history in which it was necessary 
to deal with a special problem beyond the machinery drawn into our 
Constitution. 'Why do we need now to presume misconduct at tllis level, 
when the framers did not ~ 

]\fl'. HAR1IION. I hope that we are not presuming this conduct. I 
hope that the purpose of this legislation is to provide a mechanism'to 
deal with that possibility. 

Again, the reason we are facing this legislation-it deals with the 
empIoyment of a temporary special prosecutor. "Ve are not establish­
ing and would not favor establishing a permanent office that would 
stand there. This mechanism will be in place to preserve and protect 
not only justice itself, but also the appearance of justice. A mechanism 
would be available to the Attorney General and to the President, as 
much for their protection, if you will, as for the protection of the 
legislative branch or the people themselves in the sense that this ability 
to take this matter and make sure it is treated in the eye of the public 
and the eye of the Congress and e,\reryone else on a detached basis. 

Mr. GUDGTJn. Why is not the extent of the investigation by the special 
pl'osecutor ItS broad as grounds for impeachment, rather than so nar-
row as criminal misconduct ~ . , 

Mr. HAnl\ION. Because the function of the special prosecutor is prose­
cutIon of violation of Federal law. Impeachment is that power-that 
power is reserved, to the Congress, and this office-this special prose'­
cutor-is acting' not for the Congress, b]1t for the executive branc11. 

• 

• 
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Mr. GUDGlm. And you do not see him tendering any resource to the 
Congress that passes this act ~ 

1\fl'. IIARl\ION. I do not. 
lIfr. GUMER. You've cleared up qnite a lot, Mr. IIn,rmon. Tm grn,te-

fill to you for your testimony. 
'Thank you, 1\11'. Chairman. 
J\J 1'. M,\NN. Mr. ·Wiggins. 
~rl'. ",VIGGINS. Thank YOll, Mr. Chairman. 
The Attorney General now possespes tll(~ power to appoint a special 

prosecutor when that appointment is deemed to be necessary, cloes he 
noH 

}\fl'. HAR~\roN. Tlmt's correct. 
Mr. ",;VIGGINS. He also has the power to c1e.fin(' the jurisdiction of 

that special pros<.'cutor appointed by the Attorney General? 
Mr. HAmraN. That is correct. 
1\fr. ",VIGGINS. And to yield such power and duties and authority as 

the Attorney General wishes to the special prosecutor? 
1\f1'. HARl\ION. That's also correct. 
Mr. ",VIGGINS. I suppose at the present it is agreed that the authority 

of the Attorney General is either broader-well, at least as broad as 
the act. It is narrower only in the s<.'nse that, the act envisions doing 
away with the l)ower of removal, which you, of course, object to ~'on 
constitutional grounds. 

But if that special power of removal is taken from the bill, the only 
thing, really, you need about this bill is the hlVolvement of judges in 
the appointment process, as distinguished from the Attorney Gen­
eral, and a special trigger is necessary for the appointment of a special 
prosecutor when the specific individuals are involved. 

Mr. HAmION. I think that's an accurate analysis ofthe bill. 
Mr. ",VIGGINS. I'm certain that the present Attorney General would 

t'xercise his inherent authority. Now, if the occasion presented itself 
where it would either be or appear to be improper for the Attorney 
General to proceed with prosecution of specific individuals-and I 
notice that he has not appointed any special prosecutor today--

1\11'. HARlIION. No. 
Mr. ",VIGGINS. ,Vhy hasn't he done so in the case of Louisiana? 
Mr. HARilION. Because there he,'s determined tlutt there is neither 

aetunlnor apparent conflict of interest in the Justice Department pro-
ceeding with that case. . 

1\11'. ",VIGGINS. If the act were in place, would he be compelled to ap­
point a specialln'osecutor in the Louisiana case ~ 

Mr. HARilION. No. Compelled, no. No, he would not be compelled to 
appoint a special prosecutor, as I read the act. 

Mr. 'VIGGINS. Do you clearly agree that the political party of the 
President would be implicate?,. do you not ~ 

Mr. HARMON. Yes, the pohtICal party of the President, of course, is 
implicated. It would be implicated in any instance in which a Demo­
crat is under investigation or prosecutIon-and I assure you that 
those instances go far beyond Louisiana. 

Mr. 'VIGGINS. ,VeIl, in this case, the Attorney General has made a 
subjective cleterm!na~ion ~ha~ th~ political party may ~e .implicated, 
but the extent of Its lInpllCation IS not such as to make It maflpropri­

IH-(l72-70--2 
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ate for the Department of Justice to proceed with the conduct of a 
prosecution. 

Mr. HARlIION. Yes. 
Mr. ",YIGGINS. ",Vhy haven't yon appointed a special prosecutor in 

the case of the Korean investiagtion, under your ,present authority? 
~ir. HAR:r.ION. Because, again, there the Attorney General sees no 

conflict or appea,ranee of Cionflict in the prosecution of that case, and 
believes that the perception of justice being done can be effectively car­
ried out by the Department of Justice in this case. 

:Mr. ",VIGGINS. If this act were in place, would he be compelled to seek 
the appointment of a special prosecutor? 

Mr. HARlIION. Under my interpretation of this bill, he would not. 
Mr. ",VIGGINS. Well, at the moment that's the only scandalous con­

dnct that comes to mind. Do you have anything else. in mind ~ 
Here. we have alleged miscondnct touching upon officials of the Gov­

ernment, all of whom have certain political connections, but the At­
torney General under his present power has not appointed a special 
prosecutor. And it's your testimony that under the bill, he would not 
find it neces~ary to do so in such cases ~ 

~rr. HARlIION. ",Vell, yes, because he has that discretion now. Under 
the bill, he declines to exercise that discretion. You 'are correct. 

Mr. ",VIGGINs. ",Vhat kind of unique case would it take then for the 
special prosecutor to be appointed? 
. Nr. HARlIION, ",Vithout this bill, or with this bill? 

Mr. ",VIGmNs. 'Well, either one, because, I think they really pretty 
much track each other as long as the threshold decisiOll must 'be made 
by the Attorney General. 

Mr. HAmloN. ",Yell, this Attorney General testified at his <;onfirma­
tion hearing that he could prosecute the President and would have no 
trouble doing so. Whether he would do so uncleI' the principle of this 
bill and its standard of the appearance. of impropriety-clearly, he 
would not. Th(J.t wQtlld be a case for a special prosecutor. , 
, ",Vhether, in fact, in a case involving a Cabinet member, this Attor­

ney General would exercise his discretion to appoint a special prose­
cntor, whether he would feel that at least the 'appearance of a conflict 
of interest was so prevalent that a special prosecutor should be ap­
pointed, I think that's a question that would depend upon the fact of 
the situation. ' 

Clell,l'ly, as a.Tule, with regard to an Under Secretary, fol' example, 
r know that tlus Attorney General would feel that there would 110 !l!P­
pearance of conflict of h~terest to justify a resort to !L special proseCll­
tor. There may be !L partIculal' case, but again, he would st.ill haye that 
discretion to appoint a special prosecutor where he saw fit, regarcUesf 
9£ t,he position. 
'Mr. WIGGINS. I notice in the bill that if the Attorney General seeks 
to apply to the courts for the appointmput of a special prosecutor, he 
keeps that secret. He won~t tell anybody a~out it. 

Mr. HARMON. That-'s rIght. And we thmk that's important. 
Mr. 'WIGGINS. Surely, the President ought to have !L right to fire 

tho noor guy before he finds he's uncleI' investi,gation. 
Mr. HAmloN. Yes. And the Attorney General acts only pursuant 

to ~is power derived .:from the President. The prosecutol'lal function 
del'lves ftom the PreSIdent. 

• 
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~fr. 'YIGGINs. 'Yell, let's suppose, the Attorney General went into the 
oval office one day nnd told the President about some alleged 1111scon­
cll1ct i11volvi11O' tlle Vice President. A11d he was going to ITO to the spe­
cial pl'osecnto~" And the President says, "You're fired if you do it." 

Now, we don't have an Attorney General any more; we have,. a 
Thi.ll'sdny afternoon massacre. 'l'hey fire the man rather than let 111m 
(lx('rcis(\ the. pOW(,l' contained in the bill. 

Mr. HARMON. That's ri<.rht. 
~Ir. 'YWGINs. ])orsn't that. seem to subvert the kind of public con-

fi<l(:'llce that this hill has as its basic purpose of achieving? 
:Ml'. HAmroN. The bi11--
Mr. 'YWOINs. IIp con Id fire the AG. 
:Mr. HARMON. The bill cannot :md does not deal with the question 

,or a dishonest President, a dishonest Attorney Genera1. Again, and 
I have tried to maIm this reference earlier, the impeachment power 
]1/\S ,,'orked nnd it will continue to work. The impeachment power is 
ili this HOll'Se and in this committee, especiany. 

Mr. \VroGTNS. Whether we have the bill or not. 
:Mr. HAmroN. \Yhether vou have the bill or not. And for the case of 

thr. dishonest Attorney General or the dishonest President, that's 
where the power lies, where the power will be exercised. 

:rvrr. 'YWGTNS. Well, I don't know that the. President would be dis­
h,Oll0St for disagreeing with the views of his 1\ ttorney General on a 
,matter AO sC'llsitive and affecting his administration, but he might 
simpl" disagrN' fUlldamC'ntaJly with the man, and think it better to 
haY<' his chief la,,' C'nforcC'ment officer be more compatible with his 
,P!)int of view in occupying the l'ole of Attorney General. 
. :\11'. HAmroN. The point that you make-excuse me-1 understood 
the example that yon were referring to is that when there had been 
fin allegation oper'ating uncler this bill, an n.llegation of wrongdoing, 
and the Attorney Genern.l had determined that it was substn.ntiated 
aJ}cl was referrin~ it to a special prosecutor and he was .~oing for­
'ward with that action, as he would be obliged to do if this bill became 
law. 
. In thrt<.> cuse, when you question whether it's judgment caU, it would 
n'ot be in tllis case. He would be obligated under law to make t11at ref­
Cl'ence, and the President still is not free to violate the 1n.w. 

Mr.\YIGGINs. \\Tell, this President may be willing to yield part of 
hi~ C'xec~ltive authority ?y signing this bill, but the next one may feel 

. a lIttle chffC'l'C'ntly about It. 

... r think the reality is that the President, as the chief executive officer 
0;[ t~li,s country, will always.have the power to interdict this process 
by .hrl11~ enough pcople, subJect only to being called to account by the 
Honse ot Representatives. He can replace Attorneys General. 
. Mr. HARl\[ON. Yes. 

Mr. 'YIGGINS. At his own will, he can. 
Mr. HARMON. And as he probably should. 

, Mr. WIGGINs. That's right, And I think he should too. I 'wish 1 
bC'tter understood the real need for this bill. I think I can understand 
the politicriJ implications of such a. bill; but in the great sweep of 
American history, I am yet to be sold on the need for this kind of 
ll'gislation, which. .would without question both intrude upon historic 
Presidential authority and confer a novel a.uthol'ity on the judiciary. 
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'Ve are juggling the powel.' relationships, perhaps modestly, but waal'O 
juggling thesepowe!' l:elationships as a result of adoption of this bHl. 

And I think that those who wish t ' upset the status quo carry some 
burden or justifica,tion for doing so. And it is not sullicient, in 'my 
opinion, for the representa,tive of the Department of J'ustice or my 
collea,gues who sponsor the biB, to come in a,nd SH,y we a,re doing this 
beca,use of the ptlblic perception. Tha,t's not enough for me. 

The public is going to fully perceive l:ea,lity. And if this Attorney 
Geneml conducts himself in a lawyer-like way, the public perceptioIl 
of his performance will be good. He won't have to worry about this. 
And if he does not, then there a,re tools to dea,l with that, without this 
ima,ge-ma,king dcvice contained in the bill before me. 

I really think this is a· basta,rd son of Watergate. And we had bost 
stop this child ea,r]y in its evolution-what's a good word ?-nip this 
idea in the bud, is what I mean to say. 

Mr. HYDE, Ii! its gestation. 
Mr. "'\YIGGINS. Abort it. In any event, I am not at all impressed with 

the public need for this, other than ima,gery, and that's a pretty 
shaky rea,son for it. 

Mr. MANN. Mr. Hyde? 
Mr. HYDE, Thank you. Mr. Oha,irman. 
Mr. Ha,rmon, on pa,ge'13 of your testimony, you sa,y, 
We belieye that :proposed section 595 (e) , 'allowing Congress to request the· 

Attorney General to apply for the appointment of a special prosecutor or to· 
explain his failure to do so, should ,be eliminated. 

Without Congress having the. right to request the Att01'l10Y Genl'ral 
to a,pply for the appointment of a, specia,l prosecutor, it remalus pretty 
much in-house then, doesn't it, in the executive depa,l'tment? . 

Mr. HAR:l\ION. The obligation 0:£ the Attorney Genera,l under tho· 
'bill would be as it is defined where there is a, nonfrivolous allega,tibn:. 
It's meant to be a,n automatic triggering device. 

If the Attorney Geneml obeys the la,w, and a,ga,in, as I ha,ve saier 
this, this bill assumes an honest Attorney Genem], it assumes a ]aw­
abiding Attorney General, someone who will fulfill his oath of OmC0~. 
then that reference to the court for appointment of It special prose­
cutor would be made under the bill. 

The reason for our opposition to the section allowing the Congrl'ss 
to request the appointment or a specin.l, prosecutor again goes to th(\.· 
point tha,t I have tried to address. It's It recurring point througllout 
,our discussion Df the bill, the doctrine of separation or powers. 
Prosecution is uniquely an executive function, reserved by the Oon­
stitution to the executive branch. The possibility of Oongress, tho' 
elected brunch, entering into the decision, the prosecutorial process, 
we feel would be not only It clangerous inroad on a Oonstittltional 
principle, but unconstitutional. 

Mr. HYDE. Do you not distinguish between the prosccutorial process 
and the getting of the process started, initia,ting the process, such as 
seeing tlul;t a, prosecutor be appointecl so the process ma,y begin ~ Or 
do you Hunk-or would you suggest the process begins when the S~lg­
gestion that the Attorney General seek a court order to appoint one­
you sa,y that's the prosecutorial process ~ 

~.{r. HARMON. That is our posltion~ The beginning of the prosecu­
torlal process, yes. 

• 

• 

A' 



.. 

• 

• 

.. 

17 

Mr. HYDE. Did you review at all any bills other than 2835 ~ I see 
your testimony is only directed to that. But I have a bill introduced, 
2711. Did you look at that at all ~ 

Mr. HARl\ION. I have had a chance to review the particular section 
:2711 of your bill which addresses this question. 

Mr. I-hOE. And whlch permits and authorizes a majority of the 
minority to request the appointment of a special prosecutor. Now~ the 
rationale for that should be seH-evident. You've got a one-party op­
eration here; you've got the same party in charge of the executive, 
ovcrwhelmingiy in charge of the cxccuti ye; the same party in charge 
'of the le.r.;islative-ovel'whelmingly in charge o.f the legislative-and 
the checks and balances that \¥atergate provIded aren't there any 
more. And you get in-house, in-house, in-house. 

Now, this Government is founded on ched,s and balances, however 
we view them. And it just seE'ms to me that this would be very useful, 
if a majority of the minority thus guaranteeing that it wouldn't be 
frivolOlls; it wouldn't be an aberrational complaint or fixation by 
sOl.nebody:-ought to have the authority to request, just request, that 
tIllS machmery get started. 

I take it, if you don't want CongresR to do this, the same rea!'on 
would appl~ to the minority of the ,Tudiciary Committee having the 
same authorIty. 

Mr. HARl\ION. That is corr('ct. And it is our view that that need 
would apply to every prosecutorjul (10cision and that in fact, as you 
w('l1 point out, that Attornev Gen('ral HE'll is in charge of this .Tustice 
Depal·tment and that applies to all Pl'Os('cutions, and the President is 
in (,harg'e of the executive branch, and the ultimate authority for 
V1'()!'ecution. 

'fhat power is derived from the President's pow('r to see that the 
laws are faithfully executed, and that power is vested in the executive 
l)1'a11ch. Those decisions are vested in the executive branch. 

The problem which I think your proposal attempts to address is 
the problem, as you say, of tIl(' minority ,-iew-of having the minority 
view expressed when prosecution should be proper. And again, we see 
that, as a problem of the Congl'ess and of the pllblic. ,Ve still have the 
first, amendment; and we shall have the first amendment to express 
that concel'1l, and that concerll may he eX1)l"('ssed in oversight hear­
ings. again with the ultimate power residing in this House for im­
penclllnent. 

Mr. HYDE. You see, the very point of having a court appoint a 
special prosecutor is to reliev(' 'the Attorney Geneml o'f the delicate 
burden o'~ having to prosecute some high 'official in the House, al­
though that's only cm;ered in my bill) not the other one, which is (m­
other matter I would lIke to g('t to. 

Bnt some cabinet IheIhb~l's or some ambassador who was a very 
'Substantial contributor to the pal'ty-I see some of those have b('('il 
nppoint:ed-we are presuming an honest Attorney General and an 
llOneSt President. Can we pl'esnme that, fot· all time, giwll t,he exp(,l'i­
~ne(', we have just had ~ I'm not referring to the incumbents at all. I 
stipUlate they are honest men. . 

But I am saying, hav('u't we learned that human beings are human 
beings and that this sort o'f-the thrust of it, or the inspiration for 
it is simply to provide means whereby people who have a grievance-a 
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public grievance-can get efficient, objective administration of 
justice ~ 

Mr. HARlIION. The laws and the Constitution itself are written .for 
honest officeholders. The mechanism-our governmental mechamsl1l 
is established for honest officeholders. 

Mr. I-h:nB. ",Yeed out the crooks. 
Mr. HAUlIroN. I would diITer with you respectfully. I don't sel> the 

objective ?r the goal of ~his le~'islation as to w~ecl Ol~t the crooks. 
'1'11e goal IS to assure agam an ll1depende.nt conslderatlOn of all the 
facts and the appearance thereof. And agam, to ussure the appeltl'!tnce 
that a considered independent decision is made on a prosecution. 

Again, that power is within the cxecutivc; und the weeding out the 
crooks-again, that power is given to the Congress through the im­
peachment powers of the Constitution. 

Mr. I-h:nB. Let me-just one, more thing. ",Vhat we read in the 
papers-whether it's true 01' not-of some, abrasiveness between the 
Speaker of the House and the President-the relative prel'ogntives of 
the two brunches. Now, whether it's true or not, we have heard about 
it and it's been talked about, and J'ack Anderson this morning talked 
about it at great lenoth, and Martin Agl'onsky. , 

Supposing a member of the leadership of the House were involv('cl 
in corruption rather extensively; would it be useful to have in place 
a mcc1umism to appoint a special prosecutor for that ~ In other words, 
what I am sayinlY is that Members of Congress-if we are going to 
have a cabinet and we are going to ha,r(, to go aItcr the Vice Presid('nt, 
what about Members of ConlYress? Shouldn't th('y be pros('cutable 
under any special prosecutor iegislation'~ The political sensitivity is 
just as tough, you know, for going after the Secretn.ry of the TreaHury 
as I would say for going after one of the leaders of the House. 

Ur. HAmroN. I don't think so. The connection again is their rela­
tionship to the President. This is, as I see it, the theory, the principle, 
the lOgIC behind the bill-what people are to be covered, what is their 
relationship to thl> President ~ The President after all still reSetTeS 
the ultimate power of prosecution. Since that derives from the PrC'si-
dent; th,e relationshil? to the President is the key. ,. 

"Wlthll1 the executlve branch, the people who serve under the Presi­
dent-and that has been the thrust of this bill, to address those people~ 
those people who by position, by their relationship with the PrCfli­
dent, under his c~ntrol, might be perceived to be acting, again, in the 
stead o! the P,l'esldent. A~1(l bec.ause that 1~roseC1.1tion goes so dose to 
home, It's as If the PresIdent IS prosecutmg lu ITI self, In that cas(', 
in order to avoid the appearance of a conflict of interest, there should 
be n. special prosecutor. 

On that reasoning, this would not cover Members of the HO~lse, 
Members of the Senate, Members of the Congress. 

Mr. HYDE. I have no fmther questions. 
Mr. MANN. Thank you, l\fl'. Hnrmon. You have been very help:ful. 
[The prepared testimony of John M. Harmon follows:] 

ST,\TEMENT OF JOHN HARMON, ACTING ASSISTANT ATTORNEY GENEltAL, OFFICE OF 
LEGAl, COUNSEL, DEPAltTMENT OF JUSTICE 

'Mr, Chnirmnn nnd members or the committee, I am pleased to nppear todny 
to provide the views of the Depnrtment of Justice OIl H,R. 2835, the Specinl Prose­
cutor Act of 1977. 

• 

• 

• 
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We suppOrt the establlslnnent of statutory procedures for the appointment of 
a temporary speCial prosecutor. ~'he President also sUPPorts this approach as he' 
indicated in his message to Congress of May 3, 1077. 

Our support for the bill should not be misunderstood by this committee or by 
the American people as any indication that the Department of .Justice cannot or 
would not forcefully and effectively prosecute even the highest officials of the 
executive branch whet'e there was eyldence of criminal wrongdoing. To the 
contrary, our first duty is to our first client, the American people and the Con­
stitution. And let there be no question that this Department of Justice stands 
ready to enforce the laws of the United States, fairly and firmly, against all 
who would violate those laws, no matter what their olllce or position. 

However, we recognize that public perceptions and the appearance of justice 
are often as important as justice itself. We also recognize that in light of Wate-r­
gate and its after'math public contidence in our system of justice must be re­
stOred. We must not only do justice, but be able to assure the public that justice 
has been llone. It is in this spirit that I c01l\e here for the Department of 
Justice to support the principles underlying H.R. 2835. 

• There are, however, particular aspects (If n.R. 2835 which either pose ('Oil-
stitutional pt'oblems 01' whlcll would be detrimental to the fair and efllciellt 
administration of justl('e. While the Department generally supports the 111'0-
posals here, we believe that the deletion or 1Il0dillcation of certain problemat"iral 
provisions will result in It bill which is both more workable and less subject to 
constitutional objections. 

In essence, the bill llrovides for judicial allllolnhnent of a temporary special 
prosecutor in instan('es where the Attorney General receives a nonfl'ivololls 
allegation that certain sllecifled versons have vlolate(' certain Federnl rriminal 
III \VS. i\Ioro vartieularly, the bill requires the Attorney Genernl to conduct an 
investigntion whenevet· he receives "spl'(liflc Information" that the President or 
Vice President, individuals serving nt level I or II of the executive schedule, 
c('rt'ain hl;1h-level otllclals worldng in the Executive otllce, the Director of the 
FBI, nnd certain campaign personnel have violated specifIed criminal la WR. If, 
after a p('l'iocl not to ex reed Rixt~' days, the Attol'ller General determines t'lmt 
the "matter is so unsnbstantiatecl that no further investigation or prosecul'lolI 
is warrnnted," he shall so notify a sne<'ial court of three judges ('hoson b~' the 
ellier juclge of the United Stntes Oourt of Appeals for the District of Columhia; 
the court would then have no 110\\'er to appoint a special prosecutor. If, howe\'el', 
the Attorney General finds that the matter warrants further Investigation or 
llrosecul:ion (OL' GO days elapsl' without ally determination by the Attorney 
General), he Is reql1irecl to UllPly to the court for appointment of a special 
lll·osecutor. 'J'his samo action is requireclof the Attorney General where he 
determines that a pending illYestigation or nn~' resulting prosecution "may so 
directly and substantially affe('t thl' 1'0lHicai or llersonal interests of the Presi­
dent or the Attorney Genl'ral or the interpsts of the PreRi<lent's political party 
as to make It innllprOpriate in the inter(1st of the ndminiRtration of justiC'e for 
the Department of .Justice to conduct such investigation." Upon receipt of the 
Attorney Genernl's application, the court is required to appoint a special prose­
cutor ancI to define the special prosecutor's jurisdiction. 

'1'ho ~lleclal prosecutot· is given broad power to hire a staff, to conduct inveRti­
gntions and prosecutions, and to secure access to pertinent Department of .Jnstice 
records and resources. H(' Is obliged to submit reports to Congress and to "coop­
erate with 'the exercise of , .. oversight jurisdiction" by the approl1riatp COIll­
mitt('es of Congress. He Illay be rellloved from otllce, other thnn by impeachment 

, alld conviction, by the special court and only for "extraordhlnl'y Impropriety" 
or silnilal' conduct. ~'he bill also 11rOyic1eS fOl' till' termination of the specialllrOS(!­
cutor's olllce upon the completion of its assigned tasks. 

As I haye already Indicated, the Department of Justice l'ndorses the c(ln(,ppt 
of resort; to a temporary special prosecutor in extraordinar~' circumstml('('s. We 
aiso support much of the general approach adoptNl in this bill. ~rhe Department 
has no objections, for example, to the llJanner in which the appointment Ill'oceRs 
is inltlntcd or to the method of judicial appointment. . 

We lUust object, however, to the provision allowing for jucllclal remoYfiI of the 
special prosecutor. We believe that this provision raises serious constitutional 
fJUeSUOlls which Illay provide a defense to prosecutlollS brought by a special 
prosecntor and which are best avoided. This is particulnrly so since other provi­
sions of the blll, as well as the pubHe review which would accompany any re­
moval of a special prosecutor, should sel'Ye to protect the independence of the, 
special proseclltor. 



20 

We believc, first thnt the vesting of the removal power in the comts would 
impose upon them a role inconsistent with their constitutional function. lOvell 
thongh the courts might be vested with the powcr of appointment in certain nar. 
rowly circumscribecI cases, the snme arguments cIo not necessarily apply with 
reSlJect to the power of removal. The latter inevitably implies some degree of 
control or snperyisioll over the Special Prosecutor's activities, a function which 
may not properly be vested in the comts. Judge Learned Hund cuutiolled aguinst 
such a development: 

"l'rosecution und judgment are two qllite separate functions in the ndmlnls· 
trntioll of justice i they must not merge." United, Statcs v. Marzano, 1'10 F.2<1 
~23, 026 (2d Oir.l045). 

Judge Gesell, in addressing this issue in the context of the same sitllatloll 
which has given rise to the present bill, shares this conviction: 

"Although these are times of stress, they call for caution as well as declsll'e 
action. '1'he suggestion that the Jndieinl'Y be given resl)onsibility for the Ilppoint­
ment and stlperlvsion of a new Watergate Special Prosecutor, for example, is 
most u.nfortunate. Oongress has it within its own power to eUllct appropriate 
:Iud legally enforceable protections against any effort to thwart the Wntorg'ate • 
inquiry. The Oourts must remain neutral. Their duties are not prosecutOl'illl. If 
Congress feels that laws should be enacteel to prevent executive illterference 
with the Watergate Special Prosecutor, the solutlon lies in legislation cnhanc-
ing nnd protecting that office as it Is now establlshed and not by following a 
course that places incompatible duties upon this particular Oourt." :Nadcl' Y. 
Bork, 366 F. Supp. 104, 109 (D.D.O. 1973). 

There is also consideruble case law SUppOl't fOr the position that placing' the 
llOWCl' of removal in the courts wOllle} Infringe on the constitutional llrct'o{.((\.­
tlves of the President. The President is entrusted by the Oonstitution with the 
obligation to "take Oare that the Laws he falhfully executccl." Artlclc II, section 
.3. The Supreme Oourt, relying on this constitutional responRlhlllty, has lIlacle 
-clear that the enfOrcement of the law is entrusted to the Executivc Branch nlono. 
B1101a('11 v, Va-Ico, 424 U.S. 1, 138-40 (1070). See ulso UnftorlStatcs v. Nimolt, ·118 
U.S. 083, 693 (1974). 

III JfJJcl's Y. United Statcs, 272 U.S. G2 (1920), the SUlll'l'llle Court l'ellpd on this 
rationale in holcllng that the Presidellt hall authority to I'Nlloye an ExecntlvH 
ofllt'inlllllllointed by him notwHhstancling statntory attempts to r('strl('t his POWN' 
of l'emovnl. The Special Prosecutor will bc an officer of the executiVQ brand! 
eXl'rcising all executive function. Control over the exrclltlve branch and ex('('u­
tlvr fUllctions Is placecl in the President. 'ro fulfill his (!onstitutiollill l'l'Rponsi­
billty to take care that the law be fnHhfl1l1y executNl thfl Presillent mURt he 
able to supel'vise those officials ex('rc.'lslng significllnt authority and wielding 
subs'~fllltlni powers i the Special Pl'osecut~··. vested with ulmost all the llowe~'s 
of the Attor/le~' Gellerul under HIIR bill, IIInst be regnrded as nn official Ollel'ltting 
within this authority. Prosecution is the responslblUty of the cxecnt1re ani! not 
the ju('leial brunch. 

We would Ul'ge that the 11rOYision proYicllllg for jmllcinll't'moYal of the Special 
Pl'OSel'utor be dl'leted. If the Hou~e wishes to insure the indepenclcnee of the 
Spl'('ial Prosec'utor, we would sUl-(gest that the nPI)ronch ndopted in the Senate 
hill, ., 51)5, effecUrely accompllshes this gonl. 't'lll' S('nnte bill vests the power 
of r~, val In the Attorney Geneml, but. allowfl removal only In the ('ns('- of 
I'xt l'a 01', 'nr;l' iJnpropril?ty 01' similar C'oncluet. It fl1rtlll'r ensnrefl til!' Sperlal 
Pl'osecutor's Independt:lllce by allowing court review of any removnl by the At­
tOl'ney General nnd requiring a report hy the Attorney Gen£'ral to the Congl'(,-RR. 
'TllCse I'estrictiom!, tog£'ther with the 1101Itlr>!11 and public preSRl11'l'S that woulrl 4 
aeC'omIlany any rcmoval of th(l St)eclal Prosecutor, should be snll1<'ient to gnar-
antre the Special Pl'osecntot' fl'eC'(\om of nctlon. MorcoyC'l', as I In(l1cn tNl In my 
teotimony on S. 555 before the Sennte Governmcntal Affairs Committee, snch 
,I'c~tl'ictlons could he cOllstitntionaU~' jnstlfled by the extraordlnllry C'irclnl1stnncNl 
which would jnstlfy nn initial l'C'sort to a SpC'rlnl I'l'O~(lCllt:Ol'. 

~t'hc Deplll'tmC'nt of Jnstiee has 1\0 eonstitutionnl ohjeetion to the hllPs method 
of nppointlng the Special Prosecutor. However, in vi W of this hill's c1l.'Ilarture 
from the llormnl methods of npPollting' l~xoclltive ofl\('lals, I ~hflU hriC'fly sf:ntf' 
-our views as to the constitutionality of those menslH·es. We believe that ;)\1(1IclI11 
nppolntment is justified by the appointments ClllIlRC, Itrtlcle II, s('ction 2, and 
the cxtraonHnal'Y eil'CmnRtanees which would Jl)llnclltte recollrse to a sppcinl 
l11'osecutor. It Is our view thnt nt'Ucle II, section 2 cllnnot be uSNI to ovenide 
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tbc,fundamental principie of separntion of powers; this principle would gelltll'ully 
l'\'quirc that the lGxecutiye /Je /tllowed to alllloillt those ofUcials cal'l'y)ug out 
Bxecutive fUllctiolls, Uowcyer, tile circulllstances surrOUll\lIng misconduct by 
high·ieyC!l oillcln1s /tnd the l1(>ed to prCSt'r\'!) tho apIlearnnce as well as the sub­
stnnce of justice woultl warrnnt a judicial appointment lIer(', In such excelltiollfll 
circumstunces we do not belleye thnt all "incongrllous" duty would be illlllOHed 
upon thc courts, Sce Ex parte Sic/Jold, 100 U,S. 371, 308 (1870), 

Whilc the Dcpartmcnt supports tlle /Jnsic approach of this hill, we would sug­
gest some motliflcations In the scopc of the /Jill's covernge, l\Iost Importantly, we 
helicYe that the hill's scope as to the individuals coyered might bc narrowed, 
Whllc conflicts of intercst may appellr with respect to many of the oflicials spe­
cificd in thc /Jill, we would submit that no conflict exists with rcspcct to most 
individullls scrving Ilt leycl II of thc executiyc schedule, Wherc ])rosecution is 
wllrl'l1ntecl thc Departmcnt is willing lind fully able to prosecute such versonR, 
Agency Undcr Sccretaries, for exumple, are not so close to tile PresIdent tllllt 
It ('ollfllct of intercst would Ineyitll/Jly allpenr where tllPY In'e )lrosrcnt('d by thc 
])epnl'tll1ent. Of ('Ollrs(', if a contlld clops cl(>Ye1op, th(' Attol'uey General could 
Illways refer a case to fhe Specinl Prosecutor nnder the procedure sllecitled in 
)ll'opoSNl 8(>ctlon 092(1), We lll'lI('ve thllt a rl'Rort to a sl)(>('inillrosecutor shou1cl 
he r(>ser\'ed for those cxtraOl'llinary instanc('s where the appearance of conflicts 
of iuterest is suhstllntlal. 

'I'lle /Jill us prt'sently drnfted enCOm])MSeS only violations of the Federlll crimi­
nul 1nw relating to the ahuse of Federal offic(>, the financing 01' conduct of eleC'­
t10ns or election call1paigns, oLJfltruction of jURtice 01' per.inr~·, 01' conspi1'llCY to 
violnt(> uny Rnch lrecleral l'ritninal law 01' to defraud thr United States, In l)l'ln­
ciple, the Department fllvors this approach of specifying the sorts Of crimes whit'll 
lire to hc pro~ecuted hy the S])ccial Prosecutor, We believe that this approach 
r('cog'nlzes thnt l'onfllctfl of interest, OJ' the npp(>al'ance th(>l'C'of, genernl1y tll'i!le 
only in connection with n lle~ed viola tions of law commlttl.'d by virtue of Iln 
omcial's positlon, HoweYer, thc Dl.'partment would aclmowledge thllt, at I('ast In 
llg-ht 01' r('('('n(- evcntfl. confllct-s of illt(,l'cst J1)i~ht apP(,lll' wh('n l'prtain ollirllll,,~ 
(',g" th(> Pr(>sid(>nt, YiCI.'·Presl<1rnt, 01' the Attorney Generul-are alle~e!l1~' in 
yolyed in any sort of Fedl'ral criminal "illation, I sUg'gested in my testimony in 
thl.' Sellat(> that a SpeC'lal PI'ORel'l1tor might UPllrO]ll'llltcly he appointed In fHlrh 
clr(>umstan('(>s, and I suhmit thut Rame R\lg~estlon here for your romdc1erntion, 

The D(>)lartm(>nt would also like to offer "eyerlll /Jrief suggestions regarding­
othl.'l' as)('cts of the hill: 

(1) W(> b(>lil'\'(' that tllr time frame for t-hc )l1'E'lImlnary inYE'sti~ntlons should 
b(> expllnded somewhat, While lllllny inYE'stigllaons cnn be cOlllplE'ted in sixty 
days, a longer time period-e,g" no dn~'R Wifll an automntic 30·dny extension 
11P0I1 a C(lrtlflcuHon to HII.' conrt-wonltl ll110w for a more effertiye sC'reeninl!: of 
frlYolons ll11egntlOIlS ntHI would thl.'r{'h~' avoW annl'c(>sRar~' ref(>l'I'a1s to a sVl'eifil 
pl'osl.'cntor, 

(2) Tn the intcrest of allowlrlg' for a speeeJ,v and (>onfidentlal re~oll1tloll oE 
nl1l.'gntions, rcfN'l'll1 01' more thlln onl' mattE'l' to nn existing s)l(>cinl pl'OSrrlltol' 
shoulcl be allowed, Propos(>(l sl.'rtion lina ((» ('ould be Int(>rprct(>d to nllow for­
Oils, hnt w(> thiJlk this mn ttl'l' shonld h(> statC'Cl morE' rlenrl~·. Tn llc1ditlon, proy!­
~IOll might also he made for 1'1.'Cerl'fi1 to a Unitec1 ~ta tes Attorn('y If sper!! or 
ronfidentlalHy become parti('ularly important: th(> fact thnt thE' R)lN'lnl rillll't 
would fl1111olnl: him flhoulrl h(> It suffirll.'nt sufl'gllnrrl to enR\11'e his indr])enc1ellcl', 

(3) 'Ve reromm(>l\[l thut the provision l'(>!]ulrlng the specinl prosecutor to "l'0-
operat(>" with the "oyel'slght. jtl1'IRclIction" of congrc~slonnl commltte(>s he elimi­
natN1, We think thllt thir-: 1))'o,,18i(1n Is Ilmbi~llo\ls ancI cnn only lead to confl1Rion 
011 the llllrt of the special Pl'os(>cutor; it may ov(>n 11(> ta1,(>n to imply thllt (1on­
~I'es!l could (>xel'cise ('ontrol oyel' ])J'osl.'rntorlul decisions, If this proylsion is to­
I'PllIn11l In 01(> bill, we wonld strongly Ruggest thnt It be written so as to ellmi­
nat(> thtfl imnliclltloll. 

(<1) We also l'ecotnmencl thnt the proYiRion nllowing' for a clisCl'l'tlonllry rf'fC'l'· 
rnl lW th(> AttOl'ney Gel1f'l'n1 to 11 speria1 l11'O~(>r\1tol', prOpOfll'rl ~e('tlon 0\)2(p), 
11(> sOIllf'what aClllllltecl. W(> woulc1 s\1g~est, first, thllt the Attol't1ry Genel'a1 hp' 
(>xpllr\tly ll11owec1 to mul(r thl.' ~Illlle sOl'l- of rl(>terminntlol1R IlB to OIl' suhRtUlltllll­
!ty of nl1f'gatlons IlR he doeR under the nutomatir l'f'ferrnl 1)rore(1111'e, We won1rt 
also sl1gg(>st the hifl(>l'tion of a provision nllowing' for a dll'!f1nnlifiration of the­
Attorn(>y G(ln(>1'1l1 to eliminate nn~' conf1lC't of Interest, Finally. Wf' woulc1l'eroll1-
nlend thnt the l'(>feJ'l'llce to thc int(>l'cst-s of tlle Prcsldent's politieal pnrty /Je 
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eliminated lest this provision be dc('n1ed to apply brondly in cnSes inyolying 
el'ilninnl conduct by any mom bel' of dOH!)' pollU('ul pnrty, as llrOS(]Cution against 
lllE'Ulbors of thE' "oth~r" pllrty might just as well Ilt1'('ct ille int~rests of tllll 
Prcsldent's party as prosecution of l1ll'll1bors within his llllrty, 

(ri) In nd(1ition, we recomlU('nd that the AttOl'noy General's dotermlnation 
undE'r proposed section 5!l2 (e) be made unreviewable in the courts, Otl}('l'wls(' 
n prosecution could be dell\yed on the gronnds thnt the AttorllE'Y GenN'ni should 
hnye, 01' should not lllty(', trnnsfprred n en Sf' to tht' slleeial Ill'osecuto,l', 

«() We believe thnt proposed section 5D5{ e). nllowlng Congress t·o l'eqt1Pst 
the Attorney Genernl to Ilpply for the IlPpointmf'nt of n sPl'cial Pl'OsoC'utor 01' to 
(lxplaln his failure to do so, should be ellminnted, If the sltUlttion is OIlO requir­
ing the nutomatic appointment of a spe~ial prosecutor UP'lll It dE'tm'mlnntioll that 
the allegntiolls were not unsubstantiated, tho AttOl'l\('Y Generlll 11l'I'surnnbly 
would bt' in the llrocess of maitlng, 01' would alrend~' hnV(l mn<lp, a 1'eport to 
the court, If it were apPl'ol1rinte to disclose that informntion, the com!: cOlllc1 
do so, 

~l'he only sltuntion where a rel10rt to Congress might be justlfil'd would Ill'is(' 
in rilos!:' Instances where, under llropose<l sl'ction 5!l2(e 1, the Attol'ney G('rl!.'1'nl 
dptermines that a referl'nl to n spednl prosecutor is not ne('esHltl'Y, In slI('h In­
stnnces we would not objec·t to It provision requiring the Attorncy Gen!'l't\I to 
(lxplnill wh~' he believed no cOl1flil't of intN'l'st pxist(l(l; we do not belll'Y(' hI' 
Should be required to pxplnill nny nspt'ct of his cleterllllllntion Telntlng to the 
t'xercise of l1l'OSecutol'lalc1lscretioll, 

(7) We recommen<l that a provision he Insl'l'tpd rl'qulring the Slleclal prORl'­
('utor to follow stan<lnrcl Depnrtment policies Ilncll'egulntlolls unless SOIl1(' spedal 
IH?('d l'equlores otllPrwlse, This proposal is necessnry to the fail' nnll uniform all­
plirntlon of thl' In w, 

(8) ~'he provision requiring a notification to Congress of information "'hll'h 
may constitute grounds for nn impenchment shou1<1 bt' alllenlll'd to pI'ovlde the 
diflcl'etionary commuuicntion of sueh informntion to Congress, In vi(lw of the' 
nll1biguitl' of what constit·utes grounds for Imp(,llchn1l?llt, this 111'0vision nR 111'1'8-
Plltlv dl'nfted will olll~' S('rve to (lr!'nte confusion, UOI'f'OVI'1', su('h 1Il!lllClntol'Y 
cliflclosure to Congress might, hnvl' th(l effect of ('ollIllrOmlsing nil ongoing In­
Yl'stlgntion 01' prosecution or of llr('juc1icing thl' rif.(ltts of the individual in\'oly£'tl, 

(0) We believe that prollosed section 5!l7 (a), which r()quires the Dl'pnrtlllPllt 
to suspend nIl investigntioll Or 1lI'OCN.'c1ings within the SIIPCitll Pl'OHecutor's juris­
dic·t!OIl, should be moc1I fletl, Glv~'n thE' 1I1lzln£'s~ of jurisc1iC'tionul lines, tills 111'0-
viflion could require tlle Dellnl'tment to discontinue mnjor proceedlnf.(1'l only tnn­
/!'elltinlly l'elntE'd to thE' Illlltt"el' l'pfenl'd to th!' slwclnl Ill'oHecutor. 'l'he I'c<'tlOlt 
should at least provid(' for an ex('elltion whereby tht' Attomey G('neral nnd HIP 
spE'('lnl )lrOsecuto1' could ag·ree that the Del1nrtment cotlld retain juris{lIctioll 
O\,t'r stwh matters, 

I 110te thnt. the House bill, in contl'lnst to S. 555, lnt'iudes no proviSion for the 
rreution of !an Office of GOY(ll'nlllent Crimes within tit!,' Dellnrtment of ,Tustice, 
amI I wish to commend this committee for not llursutng this ill-advised (,Olll'ile 
of action, 'l'l1e purpose 'of snch a l11'Oposnl evidently Is to strengthen the ('n­
forcement of Federal lnws d('signel to 'insure the integrity of public offit'inls by 

. ('('lltrnllzing the responsibility for the ('nforcement of snch laws in a singlt' unit 
of Ule .Justice Dl'pnrtment, While the Depnrt·lllent shllres this laudnllll' gonl, 
Wl' believe th'llt this objective is nlrea<l~' being sN'veel by the Public Intef.(lrlty 
Rl'rtion within the Criminal Division, This se('tion wns formpd in Moreh of 
JIl7H nml hns sin('e displny£'d its ability to function vlgoroul:Il~' nnd with con­
siderable success, The rel1onsibl1lty for this Section 'is where it shoulcl b~, in 
the head of the Criminal Diyision, He is tile IWl'Son bl'st suitl'd to mnrshnl the 
r(,HOlll'refl of the Crlminnl Division f()lr the big I~uses within the jurisdiction of 
tIll' Public Intef.(rlty Section fUm1 to mnke certain thnt the inYl'stif.(ot'ion 11lIel 
proS(,l'lltion efforts of the whole DlYlslon are '~aor<1inated to assure the most 
('(fpci:!ve ('nfor('ement of our laws Of.(!I:inst public ~Iorruption. 

'1'he stntutory estnblishment of nn OiIlce of Government Ol'im('s would cmtoil 
distinct c1isnclVll1ltnges, On the onl' hanel, if the Office were l'Ocat£'<1 outside tlll' 
(1riminal Division, the effect would be a frn,l\'l11l'ntation of criminal In.w I'n­
fOI'('ement responsibility and a dnI/l\('ation of effort: in numerons inyestlgntions. 
thnt .0Y(l'rlap with other cl'irrilnnl mntters, On tIl(' OOI(lr hand, plo('lng til(' Ofl1ee 
in tJw Crirninnl Division would give rise to prohlems of fi mITerl'lIt nnture, 
nt'ls!ng from the fnet that hoth thl' henel of the Officl' n.ml the Assistant Attornl'Y 
Geneml in charge of the Crlutinnl Division would be Executive level allpointeefl 

.. 

• 



• 

• 

.. 

.. 

23 

l'(lporting directly to the Attorlley General, 'l~h!s fact would make effective 
snpl'lry!sion of the DiYision by tht!' Assistant Attol'ney General (limcnlt at best, 
amI would jeopardillc the Ilblllty of the 'head of the Criminal Division to moYe 
l't'SOmces within the Diylsioll 'in order to most effectivelY enforce the IInti­
corl'uption laws, 

In short, the Depa~'tment strongly believes that the t;::i:I;!~tlye and fail' inV'esti­
gatlon Imel prosecntion of crimes of pnblic c011ruptloll can be better attained by 
th(l l'"tsUng institutional structure oC the Del)artment {If Justiee, I halle, there­
fore, tlutt: this cOlllmittee will sec fit to adhore to its 'approach of 110t mandntlng 
an Office of GoYornlllent Crimes by legislation, 

~Ir, Chllirman, I f.lhonld lU,e to oOl1ell1(lo by expl'essing my appreciation for 
t11l' commIttee's wll1lngness to give close attention to tho complex uud what ll1uny 
might considCl' tcchnicnl argunwnts I haYc presented today, Howoycr, evpn 
thongh such concepts IUS the separation of powers lUay be regarded III some 
qnllrters as JIlusty or ItS an Impediment to an efficient Government, the fact 
u'C'lIIllins that OUl' COllstitution provides for It YerY distinctlYe f01'm of GOYC'l'n­
lIlent., It is not enough to snY that It certain proposed solution to lin existing 
1I1'obl('1I1 Is sensible O~· prllctIcnl: It !Is ulso nec('ssary that this solution comport 
with the framework of GOVel'nmen!: so ('al'Oflllly crafted by our fOl'('fathors nnd 
so NlllC'ntil\l to the ('(llltllluec1 l1(>alth of Olll' f1'('0 Hociety, If thC'l'o is nny dOubt 
itA t,o tl1(1 view wlilch the Supremc Court nlightnnlte on this Il1llttl~r, its de('ision 
'in Bu('l,'l('/I v, Va/00, 81(1)1'a., shoulcl lll'nl<o this lllntt('r clear, There tho SUill'ellle 
emtr!: stl'u('k clown lJol'tions of a IH'omln('nt niece of recent legislation, :fol' the 
1'l'IIS011 thnt it violated the ess(lntinl scheme upon Which OUD.' GOYel'llm(lut is 
foundec1, ~J,1he legislation bl'illg c1iseussec1 t,oday is designed to prevent an abtlse 
of the principle of sepal'ntioll of powers by nllo"'ing for a lnrgely ind<,p('rtll(lnt 
'force to 11l'eVent un obstruction of justic(', 01' Itp\lent'u.nee tllel'eof, by hi!{h·]ey('l 
]~x('(,llti\'<, offidals, I llrg<' thnt yO\llm~' heed to this same precept inl'cviewlllg the 
))Oll'tiOIlf; of thl1 bill I have discttss('d today, 

nIt\ :MANN. Our I1t'Xt wituC'i's is Pl'of(\~sol' U(,l'b(,l't 8, :Mill('l' of the 
G('Ol'g'('town '(Tnivcl'sity Law C(>nt'('l', who will testify on b(lhnH o:f the 
. .:\.Il1C'l'ienn Bltl' Associtition, ' 

Pl'of('ssol' MillN' s('l'vC'clns 1'('PO)'t('l'/eommltnnt to th(' ABA's S))('cial 
COllllllitteCl To Stn(ly FelkJ'al Ln.w gnfOl'(·C'llwnt. Ag'(,llci('s, whose 
l'(,POl't. "PI'E'venl'ing 1111111'01)('1' Influ(,11<'('. on F('(krnl I,a\\' Enfol'cmn('nt 
Ag('ucies," hns been providC'd to all of ns by the AB.A, 

Professor Miller testifie'c1 befo1'e'· our 8uhcommittC'c Inst YC'ar nt our 
h('al'il1gs on special prosecutor legislation, nnll we nrc haljpy to 11a "e 
him back. 

,Vo haw ~'onr prepnl'Nl stn.tC'l11('nt, whieh, 'withont objection, will 
be made pnre of the rccord, aud you cnn proceed as you see fit, 

TESTIMONY OF HERBERT S, MILLER, PROFESSOR, GEORGETOWN 
LAW CENTER, ON BEHALF OF THE A1'IIERICAN BAR ASSOCIATION 

)[1', l\IU,r>Im, :Ml', Chairman, I just want to sny that P1'of(,8so1' 
Livingston Hn.ll was originnlly g'~ing to appNtl' ancl'testify lnst, wN'k, 
and he was hero preparod to tostl'fy, W1\(\11 the elate waS chan~ec1, it 
('l'ented a conflict; for him W11ich 11<" could not. 1'('solvo an.d that is W11Y 
]1(' is not h01'e today, 

:Mr, MANN, I note his name on the statemcnt. 
Ml'. MILLl~n, I wlll higl11ight sClveml issues, 
Th,o position of the ,.ABA is that the conh'oIling appronch to t)le 

a)~I~011ltment of a specml Pl'OsC'C.'utor should be tho thcory of ('onfhC't 
01: mtcl'est. .And under that apPl'ollcl1, we lX'liow that the commis­
simi-or the alleged commission-of nny FedernJ, rrim('; by one', o:f: 
1l1tllwd actors 01' by somebody else whe1'c. there mIght be a conflIct, 
should be covered. 
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The provision in your bill on crimes involving abuse of power 
raised in our minds a question of where you draw the line as to what 
;mayor may not be an abuse of power. In a given case this might­
create litigation as to whether it was a crime covered by the statu~. 
Thus we feel that a conflict should be the determining factor III 
whether or not a special prosecutor is appointed, rather than the 
crime itself. 

As to persons specificn11y covered in the bill we believe that the 
approach taken in S. 555, reported out of the Senate Govel'llm~nt 
Affairs Committee, that of including ]e'lel I positions and nalll~llg; 
specific positions thereafter, 111n,y be a better approach than incluclmg 
everybody in leyel II in. 

-\;,re alc;'o beli,we that the requirement that a preliminary investiga­
t:.on be completed in 60 days may be inadequate in some cases. ~. 
served as a prosecutor in the Criminal Division of the Depal'tmell~ of 
Justice and did investigate crimes involving Govel'l1ment C;O~l'nptlOn. 
Sixty days could be inadequate; there should be some provlslon made 
for a possible extension to 90 or 120 clays. 

The reviewability issue has two components. First there is the re­
viewability of the Attorney Gen(:!ral's hasic decision as to whether 01' 
not the case. is su.bstantial enough to go forward; and there is pos­
sible review of the Attorney General's determimltion of whether or 
not there is a conflict. . 

The special committee re.jected, for many l'easons set forth in our 
report, a permanent special prosecutor. Aild once we rejected this: 
and appro:'ed a temporary !'lperin] prosee'lltOl', we had to dete~'llline 
at what pomt that temporary speCIal prosecutor should be. appollltell. 
And obviously, it's at a point where tlH're. is some kind of conf1ie't. If 
every allegation made about high public officials raised a conflict 
issue, and you had to appoint a special prosecutor every time SHe'll 
an allegation was made, in our view the effect would be to have. 
a permanent special prosecutor, because the allegations may be made 
frequently. 

To avoid this we. fully support the notion that the initial deter­
mination whether a case is substantial, which in our view is purely 
a discretionary decision for the prosecutor should be left to the At­
torney General. 

"Ve recognize that this may create the. problem you mentioned, Mr. 
Hall. In part we. also fully s'upport the Goycrnment Crimes Division 
because we think it relates to this question. Oreating a Government 
Crimes Division means you ]u1:ve a presidentially appointed assi!'ltant. 
Attorney Gr.neral in charge. It menns that this person is subject to· 
Senate confirmation. It means that during the appropriation process' 
this person will testify on behaH of the division. As I understand it, 
the House JUdiciary Committee is now in the appropriation process 
and would therefore have access to what that official was doing, how 
monies wer~ being sp.ent and how authority was being exe~cised. 

The speCIal commIttee felt that the problrm of the chscretionary 
decision as to whether or Hot a case i!'l substantial would ren 11y b'e 
made by the head of the Government Crimes Division. And this in­
dividual would be subiect to congressional oversight. Admittedly it 
does not answer the ultImate question as to whether an Attorney Gen-
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Na] might not proceed with a case on the grounds of it being un­
r:;uhstantial, thus avoiding investigation of a conflict case. 

r don't believe we can answer that, except perhaps by a permanent 
speeial procsecutor. 'Ve think this mises more problems than it resolves. 

We fully support removal of the special'prose~utor by ~he Attorney 
8('11era 1 Hnder the standard of extraordmary ImproprIety. 'Ve ex­
uminE'd the notion that the court. be involved in the removal process 
from the beginning, and rejected it on the grOl~nds that it would re­
quire the court to watch what the prosecutor 1.S dQmg n:nd perhaps 
g('t in a pOfli"nre which would he clearly unconstitutional 
,. T1H'rt'forc, we felt it should be the l\..ttorney General's responsibility 
to remove nndt'r a standard. In on1' viE'w the jmlicial review of that 
rC'l\lo,'al would be limited to whether or not this standard was met. 
The jlJ(liciary would not review how the special prosecutor was per­
forming his job, whether or not he should have prosecntE'd or should 
not 11a,;0 prosecuted in a given case-only whether or not the Attorney 
nenel'a 1 met the requirement in removing the special prosecutor. 'Ye 
do not -feel this is unconstitutional; we feel the courts have upheld 
1imitationR on Presidential removals of individua~s who are not purely 
('x('('utiw officials. 

This is applied to many regul,atory agencies; and we do not vie,,:, the 
lll'o:-erntol' as pnrely fUl executive officiaL The courts have held It to 
1)(' qnasi-judicial position, that the prosecutor as an administrator of 
jll!'tir(' is' also an officer of the court, and that his actions ftre subject 
to l'C'virw by the conrt if he goes beyond the bounds of proper ethics . 
• \.n(1. tl\l'l'('fOl'(', we -f(lel thiH review doeR not contain any constitutional 
p1'ohl(,).11S. . 

SC'ctlC,l,l 595 (c1) relates to congressional oversight. 'Ve feel this sec­
tion ('oulll Cl'C'ate problems. Onco a temporary special prosecutor is ap­
pointC'c1 Wb believe he should be independent, subject only to removal 
:for W]'~" YC'!',v ,s~rong gronnds of C'xtraordin~I'Y 'impropriety . .As we 
1'I'ad thlR prOVlSlOll, ~(t appears that the speCIal prosecutor would be 
obligatE'd to appear any time the appropriate congressional committee 
wantNI that proserutor to appeal'. 

It might be in the COW'SE' of an extremC'ly delicate investigation; and 
Federal prosC'cntors, I believe, arc hound not to comment on pending 
invC'stigatlons or prosecutions. If they were required to come before 
n congl'C's!"ionnl committee, it could have implications as to the investi­
ga t~on itRe~ t or institute an invasion of privacy. 

1. bat fil1lsheR my statements, Mr, Chairman. 
~[r. ~[ANN, Thank you vel'ymuch. 
~rl'. Han? 
~[l', H.n,I .. Pro:fessor :Miller, of course, I agree with yon on the fact 

t~lnt :"e shonld not ha ve a pel'll1cment special pl'osecnt9i'; but my que~­
bon lR, Rnppos(' st'Y6ral matt('rs come up and the speCIal prosecutor IS 
appoiI~tec1, is there not a present dan~er of that special prosecutor 
b(,C'OJlllng apel'manent prosecutor, by VIrtue of more than one matter 
being invcstigated at one tiJl1P ~ What is the. difference, in your opinion, 
h('hv(lCll n spccial and a pel'manent prosecutod 

J\fl:, l\hr,um. l'h~ clel1neat~on of jurisdicti9n w~lU.14 be made by the 
appo.mtmg authol'lLy, m tIns case, the speCIal (11V1SlOn of the court. 
Under present Jaw, If the Attol'l1ey General were to appoint a special 
prosecutor, the Attoriley General would limit the authority. 
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That· delineation of jurisdiction would be a clear limitation. A 
special prosecutor who' went beyond that jurisdictional limitatioll 
might be guilty of an extraordinary impropriety and subject to ,re-
111oval. 

Mr. HALL. 'Would the court in your opinion have the authority. to 
limit the jurisdiction of a special prosecutor. 

Mr. l\frLLER. In terms of it being the appointing authority, yes. I 
think the bill provides that the Attorney General should provide es­
sential information to the division-and I believe the purpose of that 
information would be to enable the court to determine the jurisdic-
tion. .. 

Mr. HALL. But would the court have the power and m~thority to, 
limit jurisdiction-investigating a crime ~ 

M1': MILLER. "We believe in this extraordinary circnmstance, y('s. 
Mr. HALL. Do you have any authority to substantiate thl\t position? • 
Mr. MILLER. 'IT e spent a gi'eat deal of time examining the question 

of whether courts could appoint inferior officers, and we do regard 
the special prosecutor as an inferior officer. It became clear to us that 
the Oonstitution contains just such a provision authorizing the ap­
pointment of inferior officers by the President, by somebody ~he desig­
nates, or by a court of law. 

,V-e examined the history of this provision, the application in a num­
ber of Supreme Oourt cases, and concluded that clearly the court 
would have the power to appoint a special pr'osecutor under c1early 
defined circumstances. Once given that authority, we think the limita­
tion of jurisdiction has to come from the appointing authority, and tho 
limitation of jurisdiction does not go to prosecutorial discretion in a 
case. 

In other words, once the special prosecutor begins investigating 
that case, the court would have no authority in terms of the cxerci&e ,ot 
prosecutorial discretion but the initial determination of jurisdiction 
can be delimited in a number of ways. liTe do not see a constitutional 
problem in that initial delimitation. 

Mr. HALL. Suppose an instance arose where a special prosecutor' 
had been appointed and the jurisc1ictionallimits had been set out for 
that investigation, and the prosecutor determined that there was more 
than the one particular matter in which he had been appointed, which 
would call Tor an extension of jUl'isdictional authority. Is it your Ull­

derstanding that that person would then report back to that court for 
additional authority to move in that direction? 

Mr. MILLER. I think if it was an extension of the jurisdiction, that 
would be essential. In S. 555, this problem is dealt with by providing 
that certain related matters-and if tIm Attorney Generai conscnts­
might be included within the jurisdiction, because it is entirely pos­
sible and may be in some cases probable that the initial jurisdictional 
limits might have to be expanded. 

Mr. HAUJ. 'V-ould be too limited? 
Mr. MILLER. WOll lcl be too limited. I think the way the bill is writ­

ten now, it would require going back to the special division. 
Mr. HALL. You speak of the Hyde bill 01' the Mann bill, that you 

have to go back to expand jurisdiction, 01' both? 
Mr. MILLER. I think it's the Mann bill, but I'm not sure. I don't. 

know that the question is specifically addressed. I'm just assuming: 
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that the appointing authority sets the jurisdiction, and that if it is 
substantially expanded, it would require it go back to the appointing 
authorit.y. . 

Mr. HALL. That's all. Thank you. 
Mr. 1\1ANN. All right, thank you. 
1\11'. WiO"!l"ins ~ 
Mr. WI~~INS. Professor, you have indicated that if the Attorney 

General makes an initial determination not to seek the appointment 
of a special prosecutor, that such determination should itself be sub­
ject to review by the panel. 

a Mr. MU,LER. If he's gotten beyond the preliminary investigation, 
Mr. 'Yig~ins, and has determined that it may require more investiga­
tion, at tllat point the conflict question becomes serious, and if he de­
termines that it may require it, he has the option of either not appoint-

• ing one or applying, we believe. 
Mr. ·WIGGINS. Not to appoint, is that decision subject to review ~ 
Mr. MILLEn. ,Ye believe it should be subject to review. 
Mr. 'YIGGINs. By whom ~ 
Mr. MU,LEH. By the special division of the court. 
Mr. 'VIGGINS. On his own motion ~ Does anybody have standing to 

walk in and seek such a--
Mr. MILLEH. I believe the Attorney General would be required-or 

should be required-if it gets beyond preliminary investigatIOn. If ;,he 
Attorney Genel'al finds there is no substantial case, this need never go 
to the special division. It's only if there is a case, a substanital case, 
that the conflict question arises. And if the Attorney General decides 
that it does not require the appointment, that decision and the reasons 
therefore should ~o to the special division. In ather words, the Attor­
ney General shOUld be required by law to forward a rnen).orandulll ex­
plaining that the question of conflict under the standards and the 
statute was examined and a determination made that there was no 
need for the appointment of 'a special prosecutor. The court could then 
review that decision. 

This would not go to whether the case is weak or strong, but only to 
the conflict question. 

Mr. VVIGGINS. The court, then, would be asked to make an indepen­
dent judgment of the p!'opriety of the Attorney General's electing not 
to proceed ~ 

Mr. MILLEH. Tha,t is correct, sir. 
Mr. WIGGINs. That is a judicial function ~ ,Yhat part of a case in 

controversy is that ~ 
Mr. MILLER. There must be, in our view, an outside interest or 'an 

outside entity cl1pable of maldng a judgment as to whether or not there 
is a conflict. 'N obody presumes that the Attorney General is inca,pi1ble 
of making that determination. However, I think our Founding Fa­
thers recog11ized ,that people in powel' are not angels. It was James 
Madison who said, "If men were angels we would not need govern­
monts." He concluded-in one of the Fecleralist Papers in support of 
the Oonstitution, I think-that our Founding Fu,thers recognized vel'y 
clearly that people in power can become corrupt. V\T e believe the checks 
and balance system was cleliberat~ly pul; in beoause of this recognition. 
~Vhat Mr. Madison said was that because of the fact that men are not 
angels, we have to set up auxiliary measures to make certain that they 
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do act properly. V\Te use tlHs approach as our benchmark in approach­
ing this problem. Thus, somebody on the issue of conflict besides the 
Attorney General has to look at it to determine if there is a possible 
conflict. The review of that issue did not, in our view, constitute a 
constitutional question. 

Mr. WIGGINS. I respect your judgment-yom conclusionary views­
but help me understand 'whether 'or not a judge 01' panel of judges 
called upon to decide the question as to whether or not the Attorney 
General.properly refused to ~o forward, whetht'1' 01' not those judges­
all a.l'ticle III jlldges-are executing article III powers 01' not. 

Mr. MILLER. "What wt' arc asking-- • 
Mr. 'VIGGINS. And reference to constituHonal tllt'ol'y and history 

reany doesn't deal with whether it.'s an a,rtiele III qu·cstion. 
Mr. MUJ.am. I would put the question diifel't'ntly, Mr. "Tiggins. I 

would say we are asking them to deeide whcti1l'T 01' not a special • 
prosecnto'r should be appointed. If w(> a~l'ee that they have the con­
Rtitutronal authority to make an appointment. of such an inferior of-
ficer, all we are askin~ is whetht'l' one should be apP'Ointed in this 
case. They are the appointing anthority. And I would approach it 
from that point 'Of yiew. 

Given that authority, then the decision as to wl1('tl1('1' or not t'O ap~ 
point a special pl'osecllt'Ol' must ultimately reside with the appointing 
:ntthority. 

:Hr. ,VIGGINs. I don't know what the essential elements of a case 
or controversy are, but I think that it involves an adversary rela­
tionship, 'and here you've got tIle Govemment arguing with itself. 
You don't have a plaintifr and a defendant and a magistrate standing 
between them attempUng to arbitrate according 00 t.he law that con­
troversy. You merely have the executive department making 'a pre­
liminary judgment and the judicial department finally deciding 
w]wther the objective is ri~ht or not. . 

. Is that the kind of adversary relationship you would expect in an 
article III ~ontroversy ~ 
, Mr. Mrr"LER. Again, I must respectfully phrase the issue a little dif-

ferl."ntly, Mr. 'Vi~gins.. ' . 
The appointing authority in a court, of law that is put in the, pos­

ture of appointing officials' under the Constitution is not acting as a 
court of law in a case in controversy. 

MI'. '\VIGGINS. It's administrative. 
'Mr. MILLER. I ,don't thinl~ a case or controversy analo~ appHes 

111."1'(', because the.y are acting under a, different, c'Onst.it.uti'Onal pr'Ovision. 
l\fr. 'VIGGINS. Well, I agree. But if I were to analogize whether this 

was-whether this Tesembll."d ri10re an administrat.ive function, con­
ducted by the c'Ourt, like the appointment of [1, bniliif or an adjnclica­
tive function in which a contt;o,rersy is resolved, I think I would tenel 
to lean over on the contro;,e1''8Y side, except that it lacks all the, ele­
ments of controversy, but It has none of the elements of an internal 
court. administrative function. 

Perhaps yOl\r committee thought it. did. 'Phis, I think, is to be dis­
tin.gnished from the authority.found in the statut", for judges to lip­
pomt a temporary prosecutor 111 the absencl." of It U.S. attorney. But 
i~'s to be borne in mind that that is an nction taken wholly mitil tIm 



29 

Executive acts, and the Executive callnot do it-fire him-immedi­
ately withont question. You don't second-guess the judge's judgment 
and replace him. That's more of an administrative act, and overturn­
ing the decision of the executive branch. 

,Vell, I'll tell you, I don't have a formal opinion with respect to the 
constitutionality of the appointing process by a judge, but if your 
committee, especially with yourself as a member of it, reviews it, I 
would1ike to have the benefit of your research and analysis so that I 
can make up my own mind as to whether it does or does not afYect the 
separation of powers notion ,that I may have, and my concern to the 
extent-not only to the appointing process but to the removal, as ,yell. 
And you seem to suggest that in both cases there is a role for the courts 
to play. 

Mr. MU.LER. Yes. 
Mr. 'YIGGTNS. And that's the nub of my concern. If you will share 

your research with me, I would appreciate it. 
. Mr. Mrr.um. I did prepare a memorandum at the last hearing, be­
CtUlSe many of these issues had been raised. It attempts to address some 
of these problems. 

]\fl'. 'VIGGINS. ,Ve11, probably my memory is not what it should be. 
Mr. nITLLER. I only remember it because I prepared it. 
Mr. 'VIGGINS. Sneh a memoraml11m is in our files, and I have just 

marked it and shall read it.. 
,Yhether I agree with it or not, we'll see. 
,VeIl, Professor, I think any other questions that I ask are almost 

ma tters o:E detail that do not probably go to the same depth as this 
matter of judicial involvement in the appointment of the ofIicC'l' lWl'e­
tofore regal'drd as an executive officer, and I think that your state­
ment will be morc useful to read than any qnestions I might lULYe. 

Thank you very r11uch. 
~rr. MANN. Mr. Gudgel' ~ 
Mr. GUDGER. Dr. ~Illler, I am interested in four Or five hypothC'ses. 

One of them is this: 
Suppose that we see a, special prosecutor appointed to investigate 

into conduct o:f a Vice Pl'csi.dent, say, and then that individual resigns. 
Does this bill cover it ~ ~ 

I clon'/', think it does. I f;canned it, and I don't find any provision 
within it. 

'Yhat. would be tIle resuH at that point ~ "r ould the a,pparent conflict then be removed ancl the Departu1('nt 
of .Tustice then be in a position to proceed, since the ofIice would then 
btl vaCfl,nt and the individual be nothing 11101'0 than a. private citi7.('n ~ 

,Yould the District, Attornev o:f thC'. district in which the crime had 
been allegedly committed l'(~ce'ivc from the sp('cial pl'oSecutol' his files 
and informaHon; and wO,uld the specia.l prosecutor's services then 
terminate ~ Is that your interpretation ~ 

1\£1'. MU.TJER. You could read this two ways-the name and the office. 
Olearly it has to be a crime committecl while the person is in ofrice. If 
a spe~ial prosecutor is ~ppoi!lted and the individ~lfill'esigns, you could 
read It to cover a contmnatlOn of that prosecutlOn because the crime 
was allegecUycommitted while the person was in office. 

You could' also read it as meaning the person has to hold the office 
during the investigation. It's not clenr. 

04-672-70---'l 
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I would probably tend to say that once the investigation ~tartec~) 
and it was an act committed while in office, the 'person under 1l1.vestl­
o'ation would continue to be covered by the specIal prosecutor. 
b I . 'm not certam. 

It may be that you would want the language to specify tha~. 
Mr. GUDER. 'What is your sense as to 'what the act shou~d prov1de ~ 
'Would it be reasonable at that time to have the specw1 prosecutor 

deliver his information to the respon,sible District Attorn~y and C01~­
clude his activity; or should he conh.n~lO on, now tha~ tlll~ persOl~ 1S 
no lono'er in the governmental pos1tIon, and the sltuatlOn wInch 
trigger~d his appointment is no longer applicable ~ .. . 

Mr. MILLER. You create a number oJ problems If you Just tel'llllnate 
one investigation and turn over the files to another prosC'('utor. 

It's not only the files which arc important, but a lot of intangible 
knowledge and feel for the case which any prosecutor gains 'Y{lUld be. 
lost. If we are talking about individuals covered in 1'110 bill, the 
cl'iterin. should be that once the invC'stigation begins, regardless of 
their subsequent status, it should continue with the. special prosecutor. 

!III'. GUDGER. So your feeling is that if the Sl)ccin,l prosecutor has 
gathered sufficient evidence to warrant submisiCion of indictment and 
further prosecution, then he should continue until the' case is closed ~ 

Mr. l\IILLER. I would go further. If he was in the middle o:E an ill­
vestigation and had not yet determined to go to the grand j llry, he 
should still continue it. And if a case. ,,-as to be dismissed, the specinl 
prosecutor should make that decision. 

The appen.rance of conflict as the problems of pn.rtialitv and im­
propriety might still exist, even though the person had reSIgned that 
office. 

Mr. GTJnG~u. And if the act is silent on that proposition, would vou 
not feel we would be acting ami~s in not making a provision that 
clen.r]y demonstrated that he would continue to function? 

Mr. MILLER. Yes, sir. 
Mr. GUDGER. Now, another concern is this concern about l:he prose­

cutorin.l jurisdiction, that is, the term used on page 6 o£ H.R. 2835 
where it is specified that the court shan appoint-a division of the 
court shall n.ppoint-a special prosecutor anel shall define the special 
prosecutorial jurisdiction. 

Now. there is other language in here intimating tlu.t the Attorney 
General mn.y from time to time turn over matters to the special prose­
cutor which arc within the jurisc1ictionn,l authority which has been 
defined-I presume, by the appointment n.nd by the division of the 
court. Now my concern is this: Do you see that this act needs 1'0 make 
it possible for the special prosecutor to come back to the division of 
the court £01' a rec1efinitionor extension of his jurisdiction when he 
gets into an blVestigation and finds that that is indicated? 

In part, this ]s addressed on page 1, which says the division of the 
court. upon request of the Attorney General, may expand the prose­
cutol'ial jurisdiction of any existing special prosecutor. 

Mr. MILTJliJR. That would require him to go to the. Attorney General 
initially and have the Attorney General go to the court. This accom­
plishes the same purpose of not permitting the special prosecutor, 
without some control, to expand his jurisdiction beyond that 
authorized. 

.. 
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Mr. GUDGER. Even i£ he's getting into a situation which may involve 
the Attorney General ~ 

Mr. MILLER. "Which did not appear at first blush ~ 
Mr. GUDGlm. That's what I'm talking about. He gets into an investi­

ga.Uon, and the investigation leads to--
Mr. MILLER. I see n{)ching in the bill which would prohibit the Spe­

clal Prosecutor from going back to the division of the court and asking 
for an extension. I think it would be implied. 

Mr. GUDGER. I think it might be good to clear it up, if the bill is 
silent in that aspect. H you don't see anything wrong with the Special 
Prosecutor, if he's qnnlified to render this service, if he meets the cri­
teria, if his jurisdiction is defined, and if his investigation does indi­
cate that he needs to extend beyond that jurisclictiOll as defined, do 
you sec anything wrong in him coming back to the division of the 
court for that purpoee ~ 

Mr. MILr,ER. The bill requires initially that the Attorney General 
provide information to the court which would help the court define 
jnrisdiction, lmcl which the court might well need. I would not prohibit 
the Special Pr"3ecutOl' from going back to the division, but I would 
want to bring the Attol'1ley General into the Pl'oc('ss. 

1\:[1'. GUDGER. Two other questions, and, Mr. Chairman, I will try to 
conclude. 

I see here that on page ,(, suhdivision (d), the division of the court 
may not appoint as a Sp('cial Prosecutor any person who holds any 
office of profit or trust under the rnited States. 

Do I uudC'rsi:UlHl that to lllC'an that the division of the court must 
go beyond all present officC'holders, eyen though it might be consider­
ing ai)])ointing som('one who is a District Attorney in another St.ate 
of a different political party, serving in a division within another 
State, to come in and take over this r('sponsibility ~ 

Wonlel that individual-would he be disqualified by virtue of that 
omce from being considered for appointment; or does it mean that 
he could l'C'sign that, omce and assume this duty ~ 

You see, the. 1 allguage is-- . 
Mr. 1\Irr,um. I see the language. I thUlk you are correct. It could he 

that a resignation mi.ght makC' a person eligible. The committee might 
want to considC'r language which would make the key date whether 
01: not the perRon was holding office at the time this Ji1atter was first 
broached to the special COllrt to prevent a quiek resi.g"nation and thus 
consequent eligibility. I think you are right., Mr. Gudgel'. It is not 
clC'ar. 

:ThIr. Gunmm. Thank you. 
One fUlal problem. Ou page 12 of the House bill H.R. 2835, the pro­

vision is set up whereby the Members-either majority or minority­
majority of: either m~jority or minority party members of the Judi­
ciary Committee of eIther HousE'. may request that the Attorney G('u­
ern I apply for appointment, of a SpC'eial Proseeutor. 

And tli.en under this machinery that's provided here, the Attorney 
General must give all accounting back to the committee within 30 days. 

Is it the thought of this chaft that the committee would thC'1l 'be 
able to pass such necessary legislation as it m}ght 'deem appr?priatc. in 
the event the Attorney GE'llcral had not satIsfied the committee WIth 
respect to its recommeildation? 
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I'm trying to c'ompl'ehend how we have this bu:siness of the com­
mittee asking for a report and gettting a report und then everything 
stops. 

Can you explain why this is in here ~ 
Mr. :M:ILLER. I'm not sure I can, Mr. Gudger. I was not privy to the 

clrafting of that provision. At one time some of us were discussing a 
provision whereby any citizen could be able to go to the special court 
and request the appointment of a Special Prosecutor. -We discarded 
that, because there were too many problems in such an approach. I'm 
not sure why the provision is in there, except I assume it came from 
the 'Yatergate kind of situation, whel'e you haclno mechanism, where 
everything was being clone at first instance. 

Mr. GUDGER. I notice here that it's suggested in this draft that the 
~0ll1mittee may, after it receives such report, either on its own initia­
tive or upon the request of the Attorney General, make public such 
portion or portions of such notification that will not in the commit­
tee's juc1gment prejudice the rights of any individual. 

I j'ust wondered if this partIcular machinery, which is certainly 
llew,' to my legislative experience, hus any precedent anywhere. I 
find it n, procec1ure that is somewhat novel, that a c('rtain group 
of a committ('e which may be less than n, majority of the cOlllmittee 
anclmay not involve the chairman of the committee, caU for a report, 
and that report comes in, ancl the act is suggesting that public clis­
closure might ('llsue under certl1,ln circumstances, either at the reqnest 
of the Attorney General or in the sense of the committee. 

It's 'just a little unusual, and I just wondel'lyl if you had any 1mowl-
edge of its existence. 

Mr. MILL)O;R. No, sir. 
Mr. GUDGER. Thank you. 
Mr. :MANN. Mr. Hyde ~ 
Mr. HYDE. I hl1,ve no questions, tllank you. 
Mr. MANN. Coum:;el, do you have any questions ~ 
Mr. HUTCHISON. No. 
Mr. S:1\[mTANKA. No. 
Mr. M~ANN. Professor Miller, thank you yery much for your assist­

unc('. 
[The prepared statement of Hel'bert S. Mil1er follows:] 

STATEMENT OF LIVINGSTON HAI,I, AND HERmmT S, :\IIl,LER, ON l3EHALF OP TIlE 
A:MEnICAN l3AR ASSOCINI'ION 

Mr. Chairman and members of the Subcommittee, I am Uyingf'ton Hall, 1'1'0-
fessor Emeritus of Harvard Law School and chairman of the ABA S11ecial Com­
mittee to Study Federal Lltw Enforcement Agencies, It is a lll'ivilege t:o a11pelt1' 
before you today on behalf of the Association to share with rou our views on 
the important subject your cO!11mittre is addressing-the 111'eYNltion of Pltrtisan 
and other improper influences from intl'tlC1ing upon Itnd disrupting the function­
ing of Itgencies and departments of the federal government. 

The .Association, af:l the principal rl'presentative of and spoltest.lfi11 for the 
legal 11rofession in this country, is particularly COllcel'lH;>d ahout S\1ch improper 
influences being exerted upon federal law enfOrCCll1Cnt agencies and activities, 
and my comments today will be mldressed primarily to those matters, The Asso­
ciation's interest in the subject of the proper administration of justice dn tes 
back, of course, to the .Association's inception in 1878. The views expressed today, 
however, were formulated over the last four ~'('al'S by the Spec!nl CommitteI' to 
Study L'ederal Lltw Enforcement Agencies, which WitS crcnteclin 11)73 to examine 
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the functioning of those agencies a~1(1 .to forll1ul~te recommendations to !nsur~ 
they would not be improperly POlltiCll~(>d 01' mlsused. 'While the creatlOn of 
the Special Committee was occasionell lly the series of events generally callew 
Watergate, the Association and th\'!o Special Committee w.ere fully aW!lre that 
the problems being addressed were not peculiar to a partlCulnr admimstratiol1 
but lin ve been of concern for many years. 

I have becn privileged to serve as chairman of the Specinl Committee for the 
past year. l\Iy predeceSSOr as chairman of the Committee, which produced Ii 
report "Preventing Imllroper Iniiuence on lJ~ederal IJaw lJ)uforeement Agencies" 
in 11)7G was 'iVilliam B. ~lJnnn, Jr., now President-Elect of thc Association. The 
twcnty'recommendlltlons contain!!d in this report, a copy of which has been mude 
Ilvailllble to the memllers of your Subcommittee, were adopted in their entirety 
lly the Americllll Bar Association's House of Delegates in lJ~ebruary, 11)70. 

Appearing with me is Professor Herbert S. l\Iiller, Co-Director of the Institute 
of Criminal Law and l'l'ocedure, Georgetown University Law Center, und Ii 
member of the Special Committee. Professor Miller acted as consultant to the 
COlllmittec in the production of the report and recommendations. 

~ ~'he Subcolllmittee may ue interested to know that, with today's appearance, 
representatives of the American Bar Association have testified before comlllitte!!s 
and suocommittees of Congress six times within the last year on the subject 
of improver infiuellce~. Prior appearances on the subject of special prosecutor 
legislation were made before this Subcommittee, aud the Senate Committees 
on the Jndlciary, and Government Affairs, aud an 'lll}I)enrance was lIlade 
before the House Judiciury Suucommittee on Civil Liberties last year on the 
suuject of lJ'BI oversight. I mention these appearances because I think they 
provide strong evidence of the ADA's belief in the importance of congressional 
action in this Held. 

In formulating its recommendations, the Special Committee began by rejecting 
the notion that problems of improper influence and corruption are solely attribu­
tltblo to It few bad individuals lind that the prevention, therefore, is to ensure that 
only tlle good occupy positions of power. Such a "bad apple" theory does not 
bellir up well when viewed in the histol'ical context of the last several decades. 

Our report documents a long 'and unfortunate history of the progressive 
JloliticizHtion of the Department of .Justice on(l the growing misuse of the 
FBI ifilld the Internal Reyenue Service and subsequent abuses of power by these 
organizations. Beginning in 103G, the lJ'BI was asked by President Roosevelt 
to look into "subversive activity in the United States" and obtain "a broad pic­
ture of the genel'al moyement." Further memoranda. from PreSident Roosevelt 
and succeecUng Presidents urought the lJ~BI into the domestic intelligence func­
tion and ultimately into highly questionable meas involving the civil ancl 
political rights of United States citizens. All but three Presic1ents since Roose­
Ye>lt have appointecl as Attorney General an incUyiclual who playecl a partis'an 
role in that Presiclent's election campe.ign. Further, beginning in 1001, the 
Internal Reyenue Service, under pressl1l'e from the White House and some com­
mi~Lee>H of Congress, has engaged from time to time ill politically-oriented intel­
lJge>nce actiyltips UlIl'plnted to the aclmlni~tratiGn of tlw Inte>rnnl Revenue> lawR. 

The ABA believes that basic institutional aflO i>L.\:.ctural reform is essential 
" to assure the public of the integrity of our fedoral law enforcement agencies. 

The ABA agrees with the statement made by James Madison in the 51st 
Federalist Paper: 

"If men wen' angels, no government would be' necessary. If. angels were to 
govern men, neither exterual nor Inte'rnal controls on government would be> 
nece'ssary. In framing a gOYC'rllmC'nt whl('h is to be ndmlnistered by men oyer 
men, the great difficulty lies in this: you must first enable the government to 
control the govel'ned, amI in the next place oblige it to contlrol itself. A de­
pcndeure 011 thp people is. no doubt, tile primary ('ontrol on the government; 
bnt experience has taught mankind the necessity for auxiliary precautions." 

I mention this consideration because we now 'have a new administration amI 
an Attorney General held in the highest repute in the legal profession ancl by 
the Amdrican Bar Association. Nothing in the ABA recommendations is directed 
at a spcclfic Administration 01' a Rllecific Attol'lley General. Neither the current 
AttornC'y Gem'ral nor tOll officials in the Department of Justice hac} any ('onnee­
tion, of course, with the event lmown as Watergate. l\:fore importantIy, both 
the PresIdent [mel the Attorney Genel'lll have on previous occasions expressed 
strong support for legisla Uon approaC'hlng problems of structural refOl'lil in 
the manner contninecl in this legislation. As the committee knows, the prior 
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Administration took major steps forwn.:rd in promulgating rules relating to tbe 
lPBI, the establishment of n spedial section in the Oriminal Division to investi­
gate government crimes, and the creatioll of an Ofrlce of Professiollal Responsi­
bility to make internal investilgation of alleged wrongdoing within the 
Department. 

~'he Committee's recommendations will serve Ito preserve these measures against 
change umIer future administrations, We do not know what tbe future bolds, 
'but there is ample historical evidence tbat men are not nngels and "nuxillary 
:pl'ecautions" must be takcn ,to prevcnt future officials from being tempted to 
~lbuse theiL' Dower. I have spent some time on this point because it is funda­
mcntal to any cliscussion of how to preycnt improper influences on our fecleral 
system of justice. The ABA belieYcs the mensures recommended in its report 
will go "a long way towards preycnting future abuses and illuminating mOl'e 
quickly those which may occur clespite such l·eforms. 

Thcre are ·other fundamental concepts underlying the specific re('ommenc1ations 
of the ABA. Pcrhaps the most important relntes to Congress. As the botly which 
enacts the laws which must be enforced by Ithe Executiye Branch, which con­
:firms appointments to major executive llosltions, and which apllropriates funds 
for the implementation of the laws it has cnacted, Congress has the constitu­
tional obligation to participate with the President in basic policy-malting and 
the setting !)f priorities. Seventeen of our twenty reconnncndations fOCUR on 
the role of Oongrcss in legislating, confirming aDPointments, 01' appropriating 
:monics for federal law enforcement ngencies. The primary role that Oongress 
~nust lllay in establishing basic policies in ,this area cannot be overemphasized. 

'!'here al'e other basic themes which underlie the recommendations. ~'he ABA 
bclieY('s that responsibility for fcderal law enforccmcnt activities llluSt be fo('usccl 
in the Department of Justice. Our recommendations, if implemented, would rC'­
'quire <tIle .Attorney Gencral, subject to legislatiYe guidance by Oongress, to 
'exercise internal o\'ersight over the law cnforcement functions of the Depart­
mcnt of Justice, promulgate rules amI regulations to guide FBI OlJerations, 
!SUIlC'rYise 11 new Goyernment Orimes DiYision within the Departmcnt, adhere 
to leglsla!Uvely-set standards in cIecic1lng whcther or not to fiPllOint or recom­
mend the appointment of a tcmpOl'llry special prosecutor, aneI set law enforce­
nlent resource ll11ocations for presentation to Oongress. 

~'he ABA believes the Department of Justice must hav(' the primary role in 
prosccuting crimes inyolving official corrnption. But the ABA also believes that 
in certain very limitcd circumstances adcUtionai safeguards are required. 'Ye arc 
.sppaldng here of the invcstigation ana prosecution of crimes In which law C'n­
:f01'('ement officials may flueI themselYcs in a conflict of interest, or simply the 
:nppenl'!lnce of a conflict. Such 11 situation could prevl'nt incUyiduals of eycn the 
'highl'st integrity from pl'rforming their duties without compromise aneI without 
!l'!liRlng fl'arS in the public mind about thc intl'grity of the investigation or prose­
·rution. The Supreme Court has properly noted that "one who holds his office only 
during the pleasure Of nnother, cannot. be c1cp('ndecl upon to maintain an attituc1e 
of itlClepenclen('e Ilgainst the latter's wlll." 1 

Former special prosecutor Archibald Oox, In testimony before a Senate Ju­
(1iciary subcommittee in 1975, emphaslze(l that a seryant cannot invCRtigate hIs 
mastcr, and called for legislation providing a mechanIsm for triggering creatIon 
-of a temporary special prosecutor's office at an appropriate time. Ill' said the 
following about the Investigation and prosecution of crimes which might inVOlve 
the White House: 

"~'he prcssure, the cUvldecI loyalty. ore too much for any man, on(1 os honor­
-able and conscientious as any indivta~l!ll might he, the puhlic could n('ver fecI 
.eutirely easy about the vigor and thoroughness with which the inY('stigatlon was 
'Pursued. Some outstcle person is aboslutely essential. The question is what, if 
llnything, should be done." 

The ABA believes the answel' Iles in the creation of a triggering mechnulRm 
",hieh would talce I'fl'ect UIl!I(ll' certain cll'cutnstanc(ls ancI in accordance with 
.carefully prescribed standards. 

Finally, many of the recommendations of the ABA emphasize the concept of 
:accountabillty. We have attemptecl to provide in our recomlllenclations specific 
measures to assure the accountabllity of various nctors in the crllllhlal jUF1tlre 
·system to their superiors, to Oongress l and to the pubUc. The l'CCOllllll(Jmla tiona 

1 IIlImp/wcy's Elllcclttor Y. UtlttC(~ Statc8, 205 U.S, 602 (103G). 
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also elllphasize, in our view, the accountahility of Congress to the American 
people through its policy-setting and oversight role. 

I would now like to discuss certain provisions of H.R. 2835, the hill your Sub­
committee is considering today, in light of our ABA recommendations. Attached 
to my testimony as Exhibit A are copies of our recommendations on a special 
prosecutor amI on the prosecution of government crimes within the Department 
of Justice. As you will note, there are great similarities between H.R. 2835 und 
the procedures we have recommended, and we support the basic thrust of n.R. 
2835. There are, however, ureas of dlfference which should be noted. 

Proposed section 591 of 'l.'ltle 28 of the United States Code lists specific inc11-
vic1uals whose allegecI violation of certain Federal criminal laws woulcI trigger 
the special prosecutor appointment mechanism. 'We prefer the approach tal{en in 
S. 555, the bill introduced by Senator Rlbicoff and others in the Senate. In that 
blll the same individuals are specified, but triggering occurs where there are vio­
lations of any federal criminal law. We believe the terms in H.R. 2835, "abuse 
of federal Office," election laws, "laws relating to the obstruction of justice or per­
jury," 01' laws where the llamecI incIividuals conspire "to violate any such fed­
eral criminal law 01' defraud the UnitecI States," are too limiting. The funda­
lllental issue is the con filet of interest situation which arises out of the relation­
ship between the various fecIeral officials, not only that created by violations iu­
yolving the few specific criminal actions sIlecifiec1 in H.R. 2835. 

The persons covered under section 591 incluc1e indivicIuals serving in posi­
tions listed in sections 5312 and G313 of Title 5 of the Unitec1 States Code. Not 
illcludec1, therefore, are indlvic1uals serving in positions listed in Section G3B, 
that is, persons occupying Executive Schedule level III positions. Incluc1ed in 
this category are numerous Under Secretaries, chairmen of a variety of commis­
Sions, the Commissioner of Internal Revenue, the Deputy Director of the C.I.A., 
the Administrator of the Law Enforcement Assistance AcImlnistration, and many 
other ac1ministrators and deputy directors of a variety of government agencies. 
Your Subcomlllittre may want to review some of these positions to determine if 
they are at a level high enough to wal'l'aut inclusion in section 591. We also 
note that Congressman Hyde's blll, Fl.R. '1835, would limit the number of cov­
e1'('d lilxecuti I'e Srhedule personnel even further by not inclmUng level II per­
sonnel. 'Ye fayor the broader coverage of the Mann bill. Finally, we see no rea­
son to extend the coverage to members of Congress, as the Hyde bill would do, 
sln<'e thc eonfliC!"-of-interest problems necessitn1"ing- tIle appointment of a special 
prosecutor shouldllOt arise where the alleged violation is in an entirely separate 
branch of government. 

Section 502 of H.R. 2835 sets forth the standards and procedures by which a 
temporary special prosecutor lllay be appointed shol11d the Attorney General find, 
after an initial GO-day investigation, that the matter warrants fnrth('l' inveRti­
gation or prosecution. If the Attorney General so finds, a memorandulll from 
the Attorney General to a special divIsion of the United States Court of Appeals 
for the District of Columbia wouW then mal,e application for the appointment 
of a special prosecutor. The American Bar Association, in adopting the recom­
Ilwndation of the Special Commit tel' to study Federal Law Enfol'cement Agen­
rl(>s, has endorsed this approach. ~'he SpeCial Committee was established at a 
time when the ability of the Watergate specinl prosecutor's office to perform 
its functions fully and without political interference was oE great public con­
cern. At the time of the firing of the first speCial prosecutor, Archibald Cox, 
then ABA President Chtesterfield Smith stated: 

"It clearly was and is improper for an investigation of the Executive Branch 
of the government [to be concluded) by a proRecutor who is under the control 
or direction of either the president Illmself or some other persoll who himself is 
under the direction amI control of the President." 

~L'his view is based on standards adopted by the American Bar Associatlon in 
1nn in its Project on Standards for Criminal Justice. In the Standards Relnt­
ing' to th(> Pros(>cution Funrtion nnel the Defense Function, the ABA ac1c1ressec1 
the probl(>lll of conflicts of in t(>rest in § 1.2 as follows: 

"A prosecutor shoulel avoW the appearance or rcallty of a conflict of interest 
with r(>sp('et to his official duties. In some instances. as definec1 in the Code of 
Professional Responsibility, his failure to do so wlll constitute unprofessional 
conduct." 

The Stanclarc1s emphasize thnt it iR of the utmost importance that a pros('cutor 
avoid participation in a case in circumstances where any implication 'of pal'-
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tiauty may cast a shaelo\\' over the integrity of his office, ll'inally, Cll1lOll I) of 
the American Bill' Association Coele of Professional Responsibility llrovidcs thnt 
ua lawyer shou1<1 ayoie1 even tIle appearance of 11rofesslollal .impropriety," 

The final report of the Senate Select Committee on Presidential Campaign Ac­
tivities emphasizeel the preventiye role of a permanent oflice of public attorney, 
:;tating that its existence might haye deterred some of the wrongful acts whic~' 
comprisoel Watergate, TIl(> revort concluded that it would be unwise to wait 
until allother llationnl crisis to roinstitute an offiee of slloc\al prosecutor: 

"It is for better to create a permanent institution now than to cOllsider its 
wisdom a some futUre time when emotions mllY bo high and unlmown pollt1clIl 
factors are at play," 

Although the .ABA agrees with the concept unelerlying the Select Committee's 
recommenelation, it oP110ses the establishment of a permanent office of speehtl 
prosecutor, It is atrildng that the calls fOl' the establishment of a pcrmanent 
ofrlce of special pro~ecutor, ollce heal'll so loudly, ha ye now lJecome III most com­
pletely muted, Few im1lvlduals who haye examillell the prolJlem from a legal 
and policy point of view now couclude that such n pel'malll'nt oUice is tho nnswcr, 
1'he many issues which the establishment of such flll ofli('E' would mise hnvc 
been adE'quately discussed before mauy congressiollal coulluittees find nre ell'­
tolled in om: report, I will not repent them here, 

But the ABA has also rejected the notion that the ad hoc approach taken in 
'\Yo tfll'gate provides an adequnte answer for the future, It is true thnt uudl'r 
present law the Attnrney GenE'ral can appoint a specia.! proseeutor. It is true 
that uuder seYere pressurE) from the public and Congress, such a special prose­
cutor was appointe(l fOl' the '\Yatel'gate Illve::tigatlon, But the apPOintment was 
malIe only nfter a crisis of grave constitutional proportions had deve!olled. 'rhe 
basic thrust of tlHi ABA recommendation is tJl!lt procedures should be establlsll('(l 
now, which woulel permit the appOintment of a spel.'ial prosecutor uncler snch 
circumstances and in acconlallee with such defined stllndarrls as the public, 
throngh its elected representatives, shall hay!) determined, ~~hns, the ,Special 
Committee spent lUuch of its time searching for a triggering mechaulslll which 
wonld serve this purpose, 

We have not lJeen alone in tllls quest. All the former sllccial prosecutors have 
indicate,l their opposition to a permanent ofllce of special prosecutor but have 
also indicated that some kllJ.d of triggering mechanism would be daRlrable. 

Thus, the ABA ,Special Committee searched for answerA to a variety ot (lilll­
cult questions, What should these objective stnucIar<ls be'l Who shoul<lappolnt a 
temporary special prosecutor? And wh'.) should remove? '.vo whom woulll such a 
speclnl prosecutor be accountable? 

The Special Committee concl\1(lo<1 that standards relating to conflicts of in­
terest would provide the best guideHnas for the appOintment of a temporary 
speCif(l prosecutor, In Une with the A:B'A's beUaf that the Atto1'lleY GenC'L'al is 
and should remain the responsllJle villeial, the primary obligation for making 011-
110intments under such a standard was placed in the olllce of the Attorney 
General, 

1 t is the pOSition of the American Bar Association that a temporary special 
prosecutor mechanism should be triggered only in those cases involving high om­
cinls 01' where a conflict of int('rest fit the highest level wO\)ld be involved, Pl'O­
IJOsed ,Section 51)2(e) implements this concept lJy requiring the Attol'lley GenN'al 
to apply to the special e11\'lsion of the Circuit Court for the appointment of a 
speCial prosecutor if, in the COurse of any federal criminal Investigatlon, the 
Att01'lley General determines that the investigation or prosccutlon "may so cli­
l'ectly and Substantially affect the political Or personal interests <If the Presiclen t 
or the Attorney Gpnt'1'1l1 01' the interests of the President's political rJarty us to 
mnlm it inappropriate in the interest of the aclministration oj! jnsice for the 
Department of Justice to conductsnch investigation, , , ,II This language slg'­
llifleautly narrows the traditional COl1iJlct of interest standal'd by requiring that 
there be a direct an<1 substantial Ilffect, ~1hls narrOw standard is an assurallce 
that the invocation of the apPOinting 'process for a temporary specinlprosecutor 
would occur only In those extraordinary Instances which truly warrant It. 

The ABA recolllmendation and H,n. 2835 <liITer to SOUle extent as to how It 
special prosecutor may lJe appointed, Under the ABA l'ecommenclation, the 
Attorney General woul<1 have inltlal responsiblUty to appoint the special prosE'­
cutor, The Attorney General would supply the special dlyiSion of tho COtut with 
11 lnemorancluln containing a statement of filets, legal conclusions ancl a deci-
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sion liS to whether 01' not n spccinl prosecutor wns rcquired, The Attorney Gen­
{'rul could 'then either nll[lOillt the specllli prol')ccutor, Hnd thnt nn IIPpointment 
wus not rNluired, 01' requpst the court to mlll~e lin 1I1111ointnl!!nt, Section G92 of 
lI,R. 2835 would require the ,Attorney Genernl, nfter conducting the initinl (10-
clay iIlYestigntion, to IIpply to the division of the court fat' the nppointment of a 
spednl l1rosecutor if hc Hnc1s the mntter wnrrnnts further investigntion 01' 
11l'OSecution, 

The ABA view is thut, ns the chief law enforcement officer in thc fcdernl 
goverJUllcnt, thc Attorncy Gpl1Crnl should rctnin authority for the 1l1'Os6cut!on 
for nll crimes nnd only in the most extrnorc1innry cnses shoulc1 n tell1pornr~' 
special prosecutor he appointed, We believe thut lI,n, 28313 does not depurt ex­
ce~slyely from this bnslc approach in that the circumstnll()es lind procedurcs for 
the IIPllointment of special proseeutors are clcllrly limited and dcnned, What 
should he strcsscd is that under hoth proposals thc Attorney Genernl plays the 
primary role, ~l'he Attorney Genernl must rcview the filets and determine if 
further iuYestigation is warrantell as to nlleged violations hy tho specified high 
government ofllclals, lind 110 must rovi('W the fncts with respect to tho direet amI 
substantial affect on the politicnl Or pcrsonal Interests of the Attol'lIey Generlll 
01' the Pl'C!Si(lC!ut in order to detC!rll1ine whether It sIlC!clnl prosecutor is needed In 
ilwestigations inyolving other government ofllelals, 

l'hc1'e are severnl provisions of Section 502 which the Special Committec 
believes deserve sOllie further comment. The Attol'lley General Is given (10 llnys 
to conduct n llrcllminllry investigation beCore mnldng n decision as to whethl'l' 
01' not the inforlllntion is so unsubstnntinted as to warrant no further inYestlgn­
tion Or requires further inYestlgation and Ilossiblc prosecution, thus triggering a 
l'eqt1est for the appointment of a temporary spe('ial proRecut01', l'hc committee 
bplieves that in some cnses the investigation lUay rpquire complex and lengthy 
iuvcsl'igatiou by the lJ'BI including the examination of voluminous docnments, 
the assessment of innumberable logs, and mnny interviews, Su('h n preliminary 
iuvestlgation might well take more thlln GO days, l'he specinl cOlllmittee therc­
fore respectfully suggests thnt this committee ('onsWer extemling this period to 
either 00 01' 120 (lnys, In the alternative, the committee mllY wnnt to include a 
vrovislon which would nuthorizc the Attorney Genernl to request extension of 
the GO·day pOl'ioll for ItIl IllldltioulIl 30 01' 00 duys llpon sub1l11sslon of a memo· 
l'ClI\(I\1ln explllillillg the ne('d for Auch an extension, 'rhis memorandum would lle 
pllrt of the notiflcation required under Section 592 to the specinl division of the 
Cil'cult Court aeter the Attorney Genel'n1 has completed his Ilrelimitlllry 
investigation, 

We are nlso eoncernNl nbout the InnguII~e of parugrnllh (e) of Seetion u92, 
whereby the Attorne~t GellN'nl may <1etermlne that a ()ontinuntion of lin investi­
gatiou by him woul<1 ~o directly nud sllbstuntinlly nffeet thc interests of the 
I'rpslclent's polltl(,1l1 D/trty "as to make It alll1rOl11'ill te In the iuterest of the acIllIin­
h;tl'lltion of justice for the D('purtll1l'nt of ,1n8tl('(' to conllnct such iIl\'l'stl~n­
tionA, , , ," 'rlle Comlllittee believes this ]nugullge Is vague allcI subject to wiele 
vnrllltion in inh'l'pretnUoll, Lnllgnoge eontllilled in the rCllCll't of the 811eclal 
('oIllIl11ttl'e, anll IHloJ)tpd by the Amei'lcon Bar Association, might be consi(\crl'd: 
cr, , , as to IIfC{'ct the Impllrtialtty IIn<1 Pl'Ol1l'il'ty of the Dppllrt1l1(\lIt of Justice 
C!lntllll1ill~ to conlinet such iIlYcstigation, , , ," This Inuguuge hilS the ac1yantnge 
of hl'lng foul\(led In llrovislons of th(' ABA Codc of ProfeRSIOl\(\l R(lSIIOIIRihl11ty, 
with l'CS]I(lct to which there is a substantial body of. interpretivc authority, 

Pnl'lIgrnph (e) Is silent as to whether 01' not tll(' detel'miuntlon of the Attorney 
Gen('rul us to a conflict is l'evlewnhle hy the division of the court IInthorir.ed to 
nvpoint a ~I)('cilll Ilrosl'cutOl', Onl' llositlon If! thnt whel'e eoullld eX[Rts unclcl' the 
circumstances R('t forth ill pal'ngrnIlh (e) s('lf·l'e()usal by the Attorney Genm'al 
mllY not he sufficient', A dN'ialon not to recnse, we b('Ueve, should hc suhjcct 
to revipw by tile (l1vI8ion. If there nr(l doubts about tho IIPllointrnent of u s{lccilH 
Ilt'ORl'Cutor in a ~h'en Cllse, llubUe confldeu('l' would he cnhanced hy SI1()h nil iude-
11(,IHll'llt review, Rut we lIelil'''l' thnt tho illlUnl (ll'tl'l'lllinatlolt of ",hethol' tll(.'l'e is 
a conflit't situation f!uilRtnutlnl l'nOugll to Wlll'l'IUlt Sl'rIous ()onsidel'atioll sho\lld 
be mudl' h~' the Attorney Gt'llt'rlll. If nny Ilrellm!llIu'y nlll'gutlOlls of (>ollillrt nrO 
detel'mincd to be frivolous, 8\1('11 determination should not he snhject to reyiew, 
rr allegntlons nIll1('nl' seriouS. tho Att:ol'lley G('nernl could further l'xllllline the 
mntter, He C(lltld then apIlly for nllllOlntlllent of n spechtl lIrOAe('utOl' or givo 
l'l'IlS0l1H wh~' no Rnch IIppolntment is required, l'lIc division could then mnke an 
nllllointmcont If its l'ovlew llldlMted tho need, 
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We note that Section 594 of lI.R. 2835 provides full authority for a special 
prosecutor to carry out all functions and powers necessary to investigate and 
prosecute cases where appointed. This is completely in accord with the reCOlll­
mendation of the Special Committee that a temporary special prosecutor have 
the same powers as the Attorney General or a U.S. Attorney in prosecuting u case. 

We note also that the division of the Circuit Court, in appointing a temporary 
special prosecutor, nltmt define the special prosecutor's jurlscliction. Again we 
find this to be in complete accorel with the recommendation of the Special 
Committee that the appointing authority delineate the juriscliction. 

Section 596 of lI.R. 2835 provides thn t the special prosecu tor may bc removed 
only by the diviSion of the court fOr extl'Uordinary improprieties, iucapncitatioll, 
or other conditions substantially impairing the special prosecutor's performnnce. 
The ABA Special Committee considered the removal question at grent length. 
'Ve concluded that removal by the court would require the court to conduct 
some snperyision oyer the special prosecutor and possibly review prosecutorial 
decisions. '.rhis kind of supervision, we believe, could approach the situation where 
the federal judiciary is superyising thl' exercise of pl'oserutorial discl't'tion, a elr­
cumstauce we believe to be violative of the separation of powers principle and the 
recognized right of a federal prosecutor to mal\C discretionnr~7 deelsions not sub­
ject to review by other branches of onr federal government. For this reason the 
ABA has l'ecommendeel that the Attorney General be authorized to rl'lIlove the 
special prosecutor for extraordinary impropl'ieties. To malte certain that such 
removal is in accordance with this standard, we believe the removal 8houlel bc> 
subject to review by the division. In this way the special prosccutor call be held 
accountable to the Attorney General without fear that the essential indepClIcll'llt'C 
of the special prosecutor will he hrenched. We commend to you the procedure 
containeel in Section G96 of S. 555. 

Section 595 of lI.R. 2835 contains provisions relnting to the rl'porting by the 
special prosecutor to Congress and to the division of the court. Pal'agraph (d) of 
section 595 :also nuthorizes an 'appropriate committee of Oongress to !have over­
sight jurisdiction with ~espect to the official conduct of ·a special prosecutor 
apPointeel under this chapter and require:,; the sllecial 111'0Secutor to coopern re 
with the exercise of such oversight jurisdiction. We question the feasibility of 
this ·proYision. Once this legislation passes, Congress, exceI1t in the l'xtra­
ordinary circumstances set forth in pal'agl'aph (e) of Section 595. would ha\'e 
llothing to do with the 'Il~)pointment of a special prosecutor. In no 'Circumstnnces 
would Congress be inyolveel in the removal of such spect'lll prosecutor, the re­
Yll'W of such removal, or the termination of this oflice and duties. 

lI.R. 2835 contains comprehensive provisions relating to the stundards aU­
thorizing the appointment of !a speCial prosecutor, sllells out in detail the 
ttiggering' mechanisms, and describes in detail the roles to be played by the 
Attorney (j~meral, the special division of the Circuit Court, land 'a special 'prose­
cutor once appointed. Once nppointed, the spedal proserutor should ha\'C> the 
necessary indepenelence to concluct a thorough anel impartial investigation. Dur­
ing the pendency of such an itlYestiglltioll 01' llrOSeCl1tion, a speCial I1ro.3ecutor, 
and indeed any federal prosecuting 'attorney, should not be required to comlllPnt 
on the eleyelopment of the cnse, tIle -chances for completing tile investigntion nnd 
!prosecution, or what 'chal'gingc1ecisiollS might be or might not be involYed ufter 
a review of all the ayailable information. These me matters which must be 
left with the discr(ltion of the prosecutor. 

Section 595 (d) would appeal' to 'authorize Congress to exercise its oversight 
during an investigation or prosecution and require the spedal .prosecutol' to 
answer questions of a potl'ntially sl'llsitiYC nature which could affect the suc­
cess of the investigation 'and prosecution anel pOSfiibly invnde the privacy of 
individuals under investigation. It is our understanding that the Department of 
Justice ,has 'n 1'ule prohibiting federal prosecutors from 'commenting on any cnse 
'llllder inYestigatioll, before a grund jUl'Y, '01' in the courts. We believe this if:! It 
propel' rille and that it should .appl~' to the specinl prosecutor <itS well. 

We elistingnishthe situation 'anel circumstnnces which may arise uncleI' tills 
legislation from the extruordinary circumstances 'Present during the 'nppoint­
ment and firing of Archibald Cox, nnd the subsequput appointmpnt of Lf'on 
.Taworski ,as temporary special prosecutor. Unusual arrangements nnd commit­
ments had been made during the procl'SS of confirming Eliott Richflrc1son as At­
torney Gc>neral. A 'condition of this confirmation was the nppointmellt of nn 
inc1ependent special proseeut:or. A condition of T",eon .Jnworski's appointment wns 
that he be given the freedom to pursue whatever ncUons were deemeclllecesSnry 
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in the investigation and prosecution o.f Watergate-related cases. Provision was 
made for Mr. Jaworski to report to the Senate Judiciary Committee 'Concern­
ing pt'oblems of coolleration with the Executive Branch of the government at 
that time. This was .a.ppropriate under those circumstances. We do not believe 
it is appropriate to institutionalize such provisions in a bill setting forth with 
particularity, and in substantial detail, the nature of the circulllstances for 
appoin t:ing a special prosecutor, ancl specific removal prOVisions. 

The .A.BA 11as recommended the establisllInent of a division of government 
crimes In the Department of Justice, a proviSion not contained in H.R. 2835. In 
general such a division would have jurisdiction over government officials not 
specifically covered by Sections 591 and 592. We believe its establishment is 
consistent with the idea that the Attorney General has the primary responslbil­
it.\' for law enforcement and that Congress has the responsibility to set basic 
llolicies nnd oversee the Department of Justice. Former special prosecutor Henry 
Ruth has stated that such a statutorily-mandated office would at least ensure 
un allocation of resources to the corruption problem. Through its confirmation 
and apPl'npriation process, Congl'ess could cnsmc that the personnel and resour­
cps devoted to this area would be sufficient in quality and quantity to fulfill the 
office's mnnclate. 

The ~\BA believes that such an office is vitally needed. There is a history of 
inadequate monitoring of conflict of interest laws and of not prosecuting elec­
tion law violntions. We believe 'the recent establishment of a. Public Integrity 
Section in the Criminal Division by the former administration is a progressive 
first step towards rectifying a situation which has existecl far too long. However, 
the ABA also believes that this approach to prosecuting government crimes 
should be perpetuated by legislation. The present .administration and Attorney) 
General mn.y be committed to the impartial prosecution of such crimes. But wha:f:; 
assurance do we have that successors in office will be similary commited? With, 
such a stn.tute, and with Congress playing its proper confirmation and oversight· 
role, there will be much grea:ter certainty that such crimes will be vigorousl:; 
prosecuted. 

EXHIBIT A 

RECOMMENDATIONS .ADOPTED BY THE AMERICAN DAR ASSOCIATION HOUSE OF DELEGATES,. 
FEURUAllY, 11)70 

SpeciaL PrOscc1ttor 

The establishfent of a permanent office of special prosecutor is opposed. Con­
g're.'lS should eunct legislation authorizing the appointment of a temporary­
special prosecutor by the Attorney General or by a special Court of Appointment 
uuder carefully defined circumstances and standards. The special Court should 
consist of three retired senior federal circuit court judges apPOinted by the Chief 
Justice for a two year term. 

'1'11e tf.'mporary special prosecutor would, under such legislation, be appointed 
and removed in the following manner: 

1. '1'he Attorney GeneI'n.! wouW be required to inform tIle Court of Aplloint­
ment of action tal,en in 'Ilny matter where appointment of a ,temporary special 
prosf.'cutor WitS considere(l by the Attorney General in accorclance with the 
stanelards. A memorandum to the Court would include a statement of facts, 
legal conclusions, and tIle decision. The Attorney General could f.'ither ap[loint 
the special prosecutor, flnel tha:t an allpointment was not required, or requ\,st ·the 
Court to make an appointment. After 11 review of the memorandum the Court 
could take whatever action it deemed necessary, including the :appointment of a 
c1iff~rent indivielual as temporary special prosecutor if in the Court's view the 
individual appointee 1 by the Attorney General does not meet the standards. In 
such instances the special prosecutor appointed by the Court woulel supersede 
·the one appointed by the Attorney General. 

2. The Court coulc1 act on tts own authority when in its judgment tile stand· 
arr1s require appointment of a temporary special prosecutor. 

3. 'When the Attorney General appoints a tempomry special prosecntor the 
memOl'Unc1um to the Court would rlelineate the jurisclictioll of the specinl pro­
secutor. This statement of jurisdiction would be reviewed by the Court all(lmodi­
fled where necessary. When the Court makes the appointment it would delille­
n:te the jurisdiction. 

4. ThE' tE'l11110l'ary spE'cial prOflf.'Cutor should be subject to rE'moYal by the At· 
torney General for C!luse. A statutory guideline of "extraordinary improprieties" 
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Or a similar standanl should be provided for removal decisions. ~'his decision 
should be subject to immecliate reyiew by the Court. 

A temporary specinl prosccutor aI)pointed by the Attorney General 01' by the 
Comt should haye the sume powers as the Attorney Generltl OL' It U.S. Attorney 
in prosecuting a cnse. 

Oircml1stances and standards to guide the appoiuting Ituthority should include 
the following: 

1. Conflicts of interest, iln11lications of llltrtiality, or alleged misconduct as 
delin('ated in the ABA Stnndltrds Relating to the Prosecution aud Defense 
Function' 

2. ApI1~ar[Ulc(, of professional iml1ropriet~' as delinNltl'Cl in Canon 0 of the 
ABA Coel!:' of Professional Respollsibilit.y; and 

3. Illll1rnper influence or Obstruction of justice as dcfinecl in 18 r.s.c. HiOl-
1510. 

Prosecllting {love/'lImcnt ('I'i/ll(,,~ 

Congress should enact legislation creating n ll('W Dl\'ision of Goyernnumt 
Crimes in tIll? Dl'partmcnt of JURtice. It shoulll be hended hy an Assistant At­
torney General nominated by the President and subjeet to Senat{' confirmation. 
Its jurisdiction shonlcl include violation of feclernl lnws by government oftiC'ials, 
cases referrpcl hy the Federal Election Commission, and vlollttiol1s of federal 
campaign laws. 

Mr. UANN. Onr final witness today is Mr. Jerry Berman. Mr. Ber­
man is a legislative associate with the ,Yashington office of the Ameri­
can Civil Liberties Union and the director of the Project on Domestio 
SUl'Yeillance at the Center for National Seclll'ity Studies. He appear''; 
today on behalf of the ACLU. 

,Y('lcome to the subcommittee, Mr. Beri:nan. 
Your prepared testimony will be made a p:ut or the record, and you 

may proceed as you see fit. 

TESTIMONY OF JERRY J, BERMAN, LEGISLATIVE ASSOCIATE, 
WASHINGTON OFFICE, AMERICAN CIVIL LIBERTIES UNION 

Mr. F,ERUAN. I welcome this opportunity to appear on the special 
pl'OSeC".ltor legislation. The American Civil Liberties Union has testi­
fied 011 this legislation berore. Nevertheless, We have a lengthy state­
lner.t today, which I will try to summarize. Because we are asking for 
an amendment or a rather substantial nature to this legislation, it will 
ta ke. me some time to develop om' case. 

In geneml, we support the thrust of H.R. 2835 and its Senate 
C(luntt'rpart, S. 555. However, we do not belieye that this legiRlation 
goes fur enough to provide a special prosecutor mecllanislu in one 
critical are It. ,Ye believe the legislation should be IU1H.'nded to provide 
more fully for a special prosecutor in the c"ent of abuses of power by 
U.S. imdligt'llce agencit'f'l. 

,Ve have partiCUlar suggestions to make, but before w(' do, we think 
it is impOl'tani, i'o set forth why the American Civil Liberties Union 
b.elie\T(,s that il!telli~ence agency abuse. mnst be subject to ~nvestiga­
bon by a speCIal proseeutor anel, partIcularly, why we beheve n.R. 
2835 is inade<1uate to accomplish this encl. 

The ACLU has [\, vqry li!11itec1 policy P?S~tiOll on the special prose­
cutor. As 11 matter of fact, m some senses It IS both more narrow than 
the reach of this bill anel in some senses, broader. ,~Ve have only sup­
ported .n tempol:ary special prosecutor in two instances. In terms of 
our polley, we ~hel support the creat.ioll of [\, temporary special prose­
cutor to lllvestIgate ,:Vatergate and related matters. Anel in 1075, in 

.. 



,. 

41 

the middle of revelations concerning intelEgence agency abuses, the 
ACLU endorsed the creation of a special prosecutor office with respect 
to the intelligence conul1unity. 

That office, of COUl'se, has not been established, and the ACLU is 
again supporting legislatio~l h: the .House whicl~ would cre~te a. te~­
porary special prosecutor for llltelhgence agenCIes. The legIslatIOn IS 
title ,TIl o:f H.R. G051, the Intelligence Agency Control Act of 1977, 
and we woulc1like to address the question of whether H.R. 2835 should 
be 1U11t'uded to conform to this concept. 

As the public records demonstrate, ~Yatergate was only the tip of the 
icebel'(T and a, 111t're extension of a pattel'll of oIHcialla wlessneFs that 
has cl;';relopec1 within our intelligence agencies over decades and be­
come a matter of bmeancl'atic routine. ~Yatergnte, as we should re­
call, involyecl the Huston plan, the "national security" wiretap pro­
gram, and tl1t' IRS "enemies" program, aU of which ilwolvecl acti vi­
ties of U.S. intelligence agencies. Beclluse they were related matters, 
they were tumed 0\'1.'1' to the Special ~Vatergate Prosecution Force. 

After -Watergate came the deluge of revelations implicating U.S. 
intelligence agencies in massive illega1 acti-rities: 

1'he. 'FBI COINTELPRO operations; 
The CIA and FBI mail-opening programs; 
Operations 8ha1l1ro('];: and Minaret, the NSA's cable intercept 

programs; 
The CIA CHAOS operatioll; 
TIl(' FBI's warrantless wiretapping program against domestic 

gl'onps; 
The CTA ch'ng-testing pI'ogI'nm conducted -with unwitting subjects; 
Tho IRS Special Services Staff; 
Perjlll'Y allegations against former OIA Director Richard Helms; 
And the FBI "bl.ack bag" or burglary In·0g'I'm}1. 
Thes(', were offieHtl ilIega.1 acts 01' COnSpll'!lCJes-at least one conld 

argue that the-I'e "'us "specific information" of violation of n.s. laws 
(I have a long stntenl('nt of th)'('e 01' f0111' pagps which I call ,YvUl' atten­
tion t-o) detr,iling these illegal activities wit-h a legal analysis, from 
fL report tllat I helped to c1mft with the New York City Bar 
Association. 

T]1(\ main point, however) is that, nnlike -Watergate, none of the 
pros(,(,11tol'ial-investigatiol1s of these activities has been tUl'l1ed m'er to 
a. Specinl Pl'osecntol'. All havp h('en investigated by the .Tnstice Depart­
ment. And from this myriad of pJ.'ogl'llms involving illegal activity 
on the part of nnmh('1's 'of Government officials, only one indictmeIit 
11as been sought, arising out of a New York FBI agent's participation 
in illegal sl1l'veillance in the New York area in 1972. 

Clearly, these prog1'lll11s should not have been investigated by the 
,Justice Depnl'tm(,llt. This is not meant to impugn the integrity of 
Attol'l1C:'Ys Geneml Richardson, Ilevi) or Bell, 01' the investigative 
staff ot la"wyers at the Justice Department. Perhaps none of the 
officials involved in these many illegal activities should have been 
prosecuted, either because of lack of sufficient evidence, statutes of 
limitation, good faith defenses, or any number of reasons. The point 
here is that none of these investigations should have been conducted 
by the Justice Depa.rtment because conflicts of interest made it il11-
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possible for the Department to conduct a full and thorough investiga­
tion without at least the appearance of partiality. 

Mr. Harmon was here this morning and talked a lot .about tl~e 
appearance of impartiality, and I think this ~'eally app,he\ to tIllS 
situation. There are at least four grounds on wl11ch a SpecIal I rosecu­
tor should disqualify him or herself to avoid conflict of inte;rest ~r 
the apl?earanc~ thereof. A pro~ecuto~' shoul~ not ,prOSeCl\te or ~nvest~­
gate Ins superIOrs, should not 111vestlgate Inmsel~, shou]u.not l:westl­
gate persons with whom ~le has, hac~ a clos~ workmg r~labonslllp, and 
should not carry out an mvestlgatlOn whIch would gIVe the appear­
ance of partiality, conflict, or impropriety. 

In its investio-ation of intelligence agency abuses, the Department 
of Justice had to investigate itself, and top officials had to look into 
possible illegal activity by persons with whom they had a close personal 
and working relationship. . ' .. 

The records show that 111 a great many cases, offiCIals lllslde the 
Jmtice Department either initiated, carried out, participated in or 
knew of the possibility of criminal conduct. The Justice Department 
was implicated in Comtelpro, mail openings, burglary, illegal wire­
tapping, and the NSA intercept program. The FBI contributed and 
l'eceived information from the CIA's Chaos operation and aided the 
IRS special services projects. There is evidence that officials high in 
the Department chain of command had knowledge of at least some 
aspect of Cointelpro, the King wiretap, and other programs. 

Even though the Attorney General may have been diligent, the 
confli('~ing loyalties within the Department and between the Depart­
ment and the FBI make it difficult to believe that investigations were 
thorough or that Justice Department involvement in the activity elid 
no militate against prosecution. 

The JusticP- Department learned of Cointelpro in 1971 but diel not 
investigate the program until 1974. Even then, the Department relied 
on summaries prepared by the FBI which, as it turned out, dic1not 
disclose the true nature or extent of illegal activities. It was up to the 
Senute Intelligence Committee to reveal those activ'ities. 

The Justice Department has been conducting criminal investiga­
tions while it is defending officials in lawsuits arising out of the same 
activities. In the Socialist "Workers Party lawsuit, the Department for 
a long time maintained that the FBI committed no burglaries against 
the Party, only to be confronted with evidence that it had. 

The Justice Department stated as part of its rationale f01' not 
prosecuting officials hlVolved in mail-opening that the Department 
had failed to establish adequate guidelines on mail surveillance, 

Significantly, the Justice Department also had to investigate itself 
when it looked into )?l'ograms conducted by other agencies. The De­
partment's Interclivlslona 1 Intelligence Unit collected il1telli o-cnce 
from the Army and FBI's questionable sUl'veillance [lctivities~ The 
Bui'ea.u was the chief beneficiary of the CIA mail-openinO' pl'OOTam, 
a:na I could go on, including the fact that there was a 21-year ~gl'ee­
ment between the Justice Department anel the CIA in which the De­
riu,l'tment turned over to the CIA the discretion on whether or not to 
prosecute CIA agents who had broken the law. 
• 'The point is that even Attorneys General othcrwisc beyondre,proach 

could not avoid the appearance 'of pa1'tiality. Attorney' General Levi, 



.. 

43 

publicly committed to restoring mOl'ale in the Department of Justice, 
could not avoid the appearance of partiality on the part of his Depart­
ment. 

One clear example of the question of partiality if> the lllYestigation 
conducted by the Department into whether the FBI had any part in 
tho King assassination. The Justice Department conQucted the investi­
gation. When it concluded the FBI investigation waG thorough, Con­
gress appropriwted several million dollars to set up an assassination 
committee to look into the whole thing all over again. 

The conflictin 0' dema,nds on the .A:ttorneys General have already 
surfaced in the Cf'trteradministration. You just have to read the news­
papers. Griffin Bell has been under obvious pressure not to prosecute 
FBI a~ents in the interest of Department moraJe. Since his authoriza­
tion of the indictment of an FBI agent for Hlegal wiretapping and 
mail-opening, he has been attacked by the FBI for having a1lowed the 
Bureau's morale to be lowered and accusC'd of a vendetta because the 
Department did not also indict the CIA officials engaged hI the mail­
opening program. He has yet to reach a dC'cision Oll the perjury alle­
gations a.gaillst former CIA Director, Richard Helms, but is' under 
pressure not to prosecute from officials "'ho argue that the prosecution 
will have to disclose national security secrets. 

Conflict, potential conflict, 'and appearance of partiality couldlu)'Ye 
bC'cn avoided if a special prosecutor had been i\,ppointed to investigate 
and prosecute violations of law committed by the intelligence com­
munity. But no "triggerillg" mechanism existed, Hnd the chscretion to 
establish 'a special prosecutor remains with the Attorney General. 

The issue is whether Congress will enact leg'islatioll' that will re­
quire a special prosecutor if inteJljgence agencies engagt' in fUl'ther 
illegal activitieB. ' 

"What I want to do now is to argue in terms of trying to fit this 
pattern of abuse through H.R. 2835 and see where we would have 
come out. 

My sense in reading this bill is that it is a 'Watergate reform bill. 
It lays ont -the juriscllCtion of the special prosecutor in terms of top 
poHtical ofiicials, inclnclin~ 'White House officials and Cabinet mem­
bers. It has in mind a repehtion of Watel'gate. 

But much has ha;ppened since 1Va~Cl:gate, and tbi~ legislation re:tl1y 
does not speak to It. Even though It mcll1des 1;he Attol'lley Geneml, 
the Deputy Attorney General-because of its lr:nrel II reqllirement­
the Director of the FBI, and the Direotor of the Central Intelligence 
Agency within the select group of top officials whose illegal activities 
require the Attorney General to trigger a special.pros~cutOl', this is 
far from responsive to the problems presented by llltelhgence agency 
abuse. 

First, the problem of the Attorney General Under I-I.R. 2835, if 
the Attorney General initiates an illegal intelligellC'e a~ency p~'ogral~l 
OJ.' 1Vatergatc bnrgJary, for that matter, he may be subJect to lllvest~­
gation by a special prosC'cutor. However, the Attorney General IS 
allowed to conduct the preliminary investigation to establish "'hether 
specific informatiOl~ of" a.crime i~ estab1iRhec1. In other wordR, the 
Attorney General lllv,estlgates 1111118e1£. If he, c:onc1ur}0s th.at the 
cha,rO'es are nnsubstantIated, he report·s the results of Ius llwC'sh,c."nhon 
to th~ three-judge court, but he is permitted to do so in summary form. 
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The court must accept the decision of the Attorney General and CIUl­
not appoint a special prosecutor over his 'Objection. All it can do is 
release the summary of the investigation to ,the' public. 

If history is any guide, this is wholly inadequate, whether you 
support the legislatIon, or whether you aJ.:e just saying is this legisla­
tion workable at all. I can try to imagine the sununal'Y that Attorney 
General Mitchell might have turned 'Over regarding the Liddy plan. 
or the national securit:y wiretap program, Does the release of a sum­
mary by the special court advance us beyond wherO- we are today, or 
for that matter, where we were duril1O' the ,Vatergate ycars ~ 

Mr. MANN. Mr. Berman, we will 1.1ave to int~l'l'Upt and go vote, X 
think we will reconvene-what does vour schedule permit ~ 

Mr. BERMAN. I'm latc now for some 'other appointments. ,Yhen do 
you think you could reconvene ~ 

Mr. MANN. ViTe~l, this is a vote on an all'~enc1ment. It may be fo11ow0c1 
by a vote on a bIll, V\Te won't know unbl we get over t110re, and we 
may be tied up for 30 minutes, whether we want to or not. 

Suppose we try to come back. I expect we will conclude in 15 01' 
20 minutes. . 

Mr. BERlIIAN. Right. .. 
Mr. MANN. So we'll come back nmnechately. 
[Recess.] 
Mr. MANN. The subcommittee will com~ to order. 
:Mr. Berman, you may proce(>~1. ., 
Mr. BERlI[AN. ,Vhen I left off we were chscussmg the prohll'l11 of the 

Attornev General when he is investigating himself, in tel'l11S of the 
summary the court can release. That's where the decision stops, ('on­
gress is 'given a political recourse under section 5D5 (e) of the act. .r 
won't read the section, but it's clear to me that this, (>xcept for POSSl­
bly giving more power to a majority of the mi!1(~rity party of thl' 
Congress, leaves th(> Congress pretty m11ch ,yh(>1'e It IS toelay uncl!'!' the 
subl)ena power. The Judiciary Committee could call in th!' Attol'l1C'Y 
General uncleI' pres!'nt law. Our opinion is that where the AHornE';\' 
General is concerned, the appointment of a special prosecutor shallue 
automatic. . 

Now, by including the Director of the Cl'ntrul Int!'llig!'l1ce Ag!'I1<'Y 
n.nd the Director of the FBI within the pUl'view of the sp<'cial prose~ 
entor, ,,'e don't think it really reaches the problem o:f intellig!'l1(lc 
ag!'llcy abuse. ,Ve think the special prosecntor wonld seldom bl', trig­
O'ei.'cd, not beca1u>'e these directors will always be abo,'e reproach, b1] t 
becausefheyhave a talent for constructing "plausible denial" for th!'ll' 
involveme11t ih dubious activities. 

The .Justic~·Department in its investigation of the mail-opening 
case states quite categorically, that it was unable to trace the liue of 
command or orders to the intelligence community. 

The Church committee investIgation reached the same conclusioll­
that only in the mrest of instances coulcl they trace orders to the top 
of these aO'encies. 

Now, iF the directors of the agencies aren't implicated, under this 
legislation the status quo is almost completely maintained. It. is al­
most wholly up to the Attorney Geneml Whether the kind of pro­
grammatic abuse committed by investigative agencies are investi o'atcd 
by special prosecutor::;. b 



45 

Allclitiollally, if the Director of the FBI is involved in the illegal' 
activity, the Attorney General could but does not have to expand the 
prosecutol'ial jurisdiction of a s]?ecial prosecutor and refer relat('cL 
matters to him under section 592(f) and 593(c). Of course, one solu­
tion to this problem is to require the Attorney General to refer relatecl 
matters. 

"'Tithout such a requirement, the only way to mandate a special 
prosecutor for the intelligence agencies under this bill is ('ontained 
in section 502 (2), which is the section ,vhi('h provides that if the At­
torney Geneml finds that an investigation or prosecution "may so 
ctiredly and substantially ailect the political 01' personal interests of 
the Pl'esident 01' the Attorney G('ueral 01' the interests of the Presi­
dent's political party as to m:ike it inappropriate in the interest of the 

.. allministrntion of justice for th~ Depal'tment of Justice to conduct 
such an investigation," he can appoint a special prosecutor. But there 
is under lI.R. \:l835 no way that this can be enforced, no ll1('chanism 
for making the Attol'lley General go fOl'wal'd; it's -wholly within his 
discl'etion. And the stmlc1arc1 is so strict that it's almost as if he were 
in an impeachment situation alreacly, anel Congress has been able to 
handle that without a special prosecutor mec'hanislll. 

If impeachment is not imminent Qt. if related matters arc not re.­
fel'red, when' there is no clirect evidence of Director involvement, the 
Justice Department may retain jurisdiction oyer the inyestigation 
nnd prosecution of illtclligence agency officials below the rank of 
Director. ~ 

lTlldt'l' H.R 28315. as draftC'd, the Justice Department conld COll­

tillne to investigate itself. It "'onld have prosecutorial jurisdiction over 
top Depal'tllwnt olHciills and the top FBI officials -\"ho might have 
pal.'ticip!tted in intelligence agency abuses for the Department, Ol~ 
altC'l'nabvely, W110 are pel'som, with whom the prosecutors have had [l, 

close ,yorkinf1 relationship. If H.R. 2835 had been statutory law in 
lON, the- .TustIce Deplu·tInent conld have investigated COIN'TELPRO, 
tI1(' black bag blll'glary program, and the mail-opening progmm with­
out appointing n specin 1 prosecntol'. 

IVe recommencl the amendment of st'ction liDl to include within the 
catt'gol'y of pC'1'sons whose crimina I activity requires the appointment 
of a spt'cinl Pl'ost'C'ntol' "a,ny Federal o/H('illls sl1pel'vising a clandestine, 
intelligence 01' counterintelligence activity of GoVel'llll1t'nt." 

IVe. note thn t St'ctiOll 59:3 (:3) ca l'Vl'S ont tIlt' White House personnel' 
for particul!u' attention. IVe bC'lieve th('l'e is compelling reason to 
recognize that the officials of U.S. intelligence agencies also merit 
slweial attention :in thu interest of rC'stol'ing and immring investiga-
tion and proseeution of ofHcial miscondnct. . 

J will concl1ll1e my statement t:llC'1'C nnd say that we lut\'t' yt't to work 
ont. th(:l. appropriate amendment. Every sta'udttl'c1requil't's' some kind 
of !u'bitl'ltry cutoff. And so, mther than drafting specific lnngnnge­
we havQ- trIed to make it clear who ,ye are talking nbout rather than 
saying level IV 01' level III. That cloesn'thelp us. 

For instance, level III officials aren't included uncleI' the bill. 1-Va 
don't want everyone in level III included, becltuse our interest 
c1o'esn't reach that far. But level III of the executive level is where 
the Deputy Director of the OIA, is-that's the person who is in line 
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(!ontrol of the CIA. He would not be subject to special prosecutor 
investigation und~r the arbitrary steps that you have set up. ~...Icvcl IV 
is where your aSSIstant Attorneys General are, and they are lllvolvec1 
in many programs in the security branch of the Justice Department. 
They would not be picked up uncleI' the jurisdiction of the special 
prosecutor. I'm also not sure if any FBI official below the Director of 
the FBI is covered. Thus we 11ave tried to define it in terms of supel'­
yisor), officials over intelligence activities, rather than try to work with 
an arbitrary cutoff. 

Mr. MANN. Thank you. As you indicated earlier, yon have made a 
·complicated suggestion, trying to covel' both grade levels and job de­
:scriptions. I realize that the intelligence community has several sen­
sitive problems but would you try to identify that as a subject area? 
n:[y imagination doesn't come to me at the moment. Are there other 
subject areas that would be considered of a political nature ~ 

dan you suggest any Federal officials supervising the clandestine 
intdligence on counterintelligence activity of the Government? You 
would intend for that to aJ?ply to all levels, I gathed 

Mr. BERl'IIAN. Anyone III a supervisory position within an intelli­
gence agency. And in answer to yom other question, I suppos~ we c~Hllc1 
sit and think up other examples that are not covered by tIllS legIsla­
tion. But it seems to me that the legislation should be responsive to 
clear historical instances. lYe are not trying to treat a hypothetical 
ca~e here. ,Yatergate was not It hypothetical cam'. This bill was c1ra:ftC'c1 
for circumstances where it might not occur again. 

~Ir. :MANN. I agree with that. 
nIl'. BERMAN. intelligence agencies have been in this busine~s for a 

long time; I think that in some respects President Nixon's administra­
tiOll was caught up in 30 years of illegal activity and he got stuck in 
the glue. 

'We're talking about agencies who, by law and authority, now and 
until Congress does something about it, operate in secret 'beyond ac­
cO~llltl!-bility. They are an intelligence community, and as it Senate 
conumttee has pomted out, they have a different kind of cult, of sense 
of mission, which has often taken them to the point where t.hey (US­
re.gard the orders and explicit laws of this country, to the violation 
0:£ civil rights and liberties of citizens. 

And it seems to me that one 0:£ the operating suppositions within 
those agencies has been, and continues to be, that problems will be 
taken care of within the agencies; that no one need worry about. the 
consequences of his or her acts, because they are outsicle the legal 
structure of this country. 

And oyte way to adc1ress that problem is to insnrc investigation and 
prosecutIOn from outsIde. Unless the agencies have a sense that some­
one outside their community is going to look at their ncHvities from 
a prosecutorial and investigative standpoint, I don't think there's 
much of a deterl'ent in any lnw that. this 00110'1'eS8 passes. 

I think history mak(ls'it clC'al' that when~vou leave the .Justice De­
partmen~ in ,cOJitrol of prosecution, yon .n,r~' (·!tlking about a Depart­
ment whIch IS a. part and parcel of tha~ l!lt('lhgenc,: community. A:1(l 
a good part of ItS law enforc('t11C'nt nctIvlt1('S nl'C' (hrected toward m­
t~lli~.en~c activities. And thnt's ;i1~St :lOt ('he F.B.I., but it's also offi­
crals lIlslde the Department or JustIce Itself. 

• 
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The Justicc Department will continuc to be an intelligence agency, 
'<'s)?ecially during times of socin,I turmoil in this country .. That is, I 
thlllk, the problem presented. It's on the record, and tlmt It ought to 
be covered under this legislation if we really want to taJk about oflicial 
ImbUc integrity. The intelligence agencies rar outdid the Nixon ad­
ministration in'breaking the law. 

~1r. MANN. rYe made a small step this morning ",]1('n the President 
·entertabled the .Tuc1icin,ry Committee or the House in the Rose Garden 
to a nnounce agreement andl1,pparent consensus with the leadership or 
the' House and the n,dministration on a bill to provide ror [1, court order 
situation for foreign security intelligence snrveillance. In the con­
tl'Xt. of what you are saying, thn,t will be another hearing to be set up 
lor possible abuse. 

::\11'. B:l'm~rAN. The noncompliance would be by the agents in the field, 
if they went off on their own and the Attol'lley General doesn't follow 
t1H\ certification procedUl'es outlined in that bill. The American Civil 
Liberties Union has its problems with that legislation, because we fiml 
"f'Ollle vague cha:fting of a roreign intelligence target under that bill. 
Hilt I don't want to get to that. ,Ve'll leave that ror another day. 

~rr. ~fANN. You }uwe not addressed-at least not orally-the ques­
tion of the possibility of judicial review of the Attorney General's 
(1ecision not to ask for a s))ccial prosecutor. I realize what your main 
thrust of the statement is, but what is your reaction to that discretion 
of the Attorney GeneraH 

~1r. nlm~L\N: ,Vell, we have spoken to it in one point-where the 
Attorney General is lllYolved, possibly with illegal conduct. lYe don't 
think he, should conduct au hivestigation of himself. That ought to be 
all automatic appointment. and to remain secret; the special prosecutor 
doesn't have to announce to the public that ]1:' has the Attorney Gen­
ern 1 uncl('r investigation. 

I know thore'sa problem of frivolous complaints that are directed 
to the Attorney General and you don't want to burden the court with 
that matter. B'ut this bill is only a 5-year experiment. It has a sunset 
lnw attached to it. lYe can see what the burdens are, but we ought to 
take the Attorney General out of tha:t line of conflict. 

The second suggestion that we have made is that if the eourt, with-
,out saying that the court can review and reverse the Attorney General 
on a decision not to prosecute, the court should have the confidence of 
the Congl'ess and the Attorney General to be able to look at an investi­
gation [I:nd seo whether it was thorough or not. The court should be 
ul10wNl to release the summary; I suppose one or the rea80ns why the 
COllrt wonld do tha.t is to show that there might be something wrong 
with the snmmary or to agree with it. Such a provision could, without 
impugning on the discretion of the Attorney General, at least have the 
court he able to satisry itself that the investigation was thorough, or. 
that S0111eone else would be looking at how that investigation was 
('o11(luc(:e(1. 

And I think i:f the Attorney General turned over the full investi­
gative file to the ('ourt and said it was frivolons, and the court released 
t]l(' investigative file which showed that it was not frivolous, the issue 
,,"0111d speak :ror its!'l£. The only danger is that the COllrt would re­
lease irrelevant matel'ial to the public which wonld be embarrassing 
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or damaging. Bnt we trnst the jndiciary not to do that. And I thinIe 
their record has been pretty good on that. 

Mr. MANN. ,Yell, thank yon so much, :Mr. Berman. You have made· 
a contribution to the work of the subcommittee, and we appreciate it. 
very much. Thank you, sir. 

Mr. BEn:l\[AN. Thank you. 
[The prepared testimony of .r erry J. Berman follows :] 

S'l'A'l'ElImN'l' Ob' JEHHY J. BElt:.!AN* A1>mHICAN CIVIL LnnmTIES UNION 

~'he American Ch·n Liberties ruion welcomes this oPllortunity to tesUfy 011' 
lI.n. 2~3:i, the "SIlecial Prosecutor Act. of 10;;." Legislation along the lines of' 
II.R. 283;:; is long oyerdur, Cirllrl~', we have learned in I'l:'cent ~'ears thut invest!­
gn tion and prosecution of officials ill!1{'11ClHlent 0.£ the ,Justice Department is 
essential to insure justice in certain circumstallccs. n.R. 2835 recognizes this and 
establishes a "trigger" for Il tcmllOrlll'Y special prosecutor when the circum­
stances warrant, 'Yc therefore eJlllor~e ('he thrust of the legislation. 

Howeyer, WI:' do not believe that H,H. 2835 goes far enough to provide a spl'cillJ' 
prosecutor mechanism in one critirnl area. An~T leglslntion c1esigned to Insure' 
that high governlllent officinls who diRobe~' the law are investigatrd nn<1 nro­
seeuted in a fair and im[Jartialmn1lller must encompass a number of intelllgencP' 
agency ollirin Is not now co\'erl'd l111d('r II,R. 2~35's spe(lial prosecutor jUl'isdlction 
and must imJ10se llIore strict limits on the dis('retion of the Attornl'Y Gcneral to 
control tim circullIstllnCl'R under which a speCial prosecutor is trigg(lred. 'IVe 
believed the ll'gislation ~hould be amended to IlrOYide more fully for n sjJeciai 
prosecutor in thl' l'Y('nt of nbn~e of power b~' U.S. intelllgence ngenciN;, 

We hnvl' partirular 1I1lIe11(lments to offer, but hl'fore we do, we think it ill 
im)lortant to set-forth wh~' the All1('rirlln Civil Liberties Hnlon brli(IYPIl that 
intelllgence agellCY abuses 1l1ust be sub,iect to Invl'sti~ation hy n spl'<'ial IH'OSl'eU­
tor !\luI the narticulur reasons why we believe U,R. 2H35 is Inadequu te to nccoll\­
plish this l'l)e1. 

Tlw position of the American Civil Libl'rties Fnion has bern to snl1port a 
telllJlnrul'Y t;j1(lC'ial )lI'ORr('ntor in limited cases where it is abundantly rlelll' that 
thn J)p)lartlllent; of .Jmltice unel the Attorne~' Genernl cau not conclnet n llroRC'C'u­
torlal 1t1Yesti~ation in an impartial mannl'1' 01' without giving till' a)llleal'fi\lt'e 
of partiality. In recent yrul'S, tIle AlIl('ri('an CiviJ Hbl'rtil'S Union hilS hlentlllNl 
two sncll art'IIS and C'ullpd for s)le(linl prosecutors, In 10;3 Ow AC"LU enclol's!'Cl 
the creation of a Temporary Special Pros('cutor Force to inYl'stigatl' 1111(1 )lrOs­
ecute high government ofllcials implicated in "Watergate" a11(1 related mil ttel's. 
In 10;5 in the midRt of the "reYl'lations" COll('l'rnil1g abuses by intt'lIIgellre: 
agency officials, the ACIJU endorsed initiatives to "create ..• a Spe(>inl 1'l'os(,('I1-
tor's Office with respect to the intrJ1j~el1ce eornrnuntty." Beellllse sll('h an oili('c 
has nnfortunately not yet been establishcd, the ACT,U vigorously sUPllorts ('on­
g'rl'ssional enactment of !'I.n. 6051 recently illtroduce<1 by Representativo H('rnu)u 
Ba<llllo of New York anc1 ottHm;. Title VII of this BllI, the "Intelllgencl' AJ.(elH',v 
Control Act of If};;," cl'eatl's a 5-yeal' temporary special prosecntor aplloinl'l'd to 
investigate lind prosecute violations of fec1erallaw bl' U.S. ihtelllgenl.'e ag(llwlC's, 
We bl'lieve our reasons for taking this position arc compelling nnel underscore 
the need for alllenell11g n.R. 2835. 

As th(> public reeorc1 c1emonstrates. Watergate was only the "tip of the' 1('(>­
berg" and a mere extension of n pattern of officlalla wlessness that has dcweloll(l(l 
wibhin onr intelligence agencies over dl'CIHl(>s until it has iJe('ollle a mllttr!' of 
bureaucratic routine, Watergnte. as we should recall. Inyolyed thl' HouRt'OIl 
Pian, the "National Security" wiretap program. and the IllR "('nel\lies" 111'0-
gram, all of which involved Mttvltil's of U.S. intelligence IIgenci(,fl. Recause th£lY 
Wf'l'e "related matters", they were tnrned Ovcr to the Special 'Vutel'gnte Prose­
cution FOl'('e.1 

',lrrr,v .T. nrrmnn Is n If'~lslnth'(' nRRorlntr nt thr Anwl'l~lIrt Ch'l! T,lbrrtlrR t'n!on 
Wnshlngton OHlc(J nIH! nlso nll'crtor or the ProJect on 1)OI11('~t!c RUr\'('l1Innpp nt thr C'rl\trr 
ftlr Nll!:lol\fll Rl'pUr!t~' Rtu!l!ps. ;1[1'. nl'rllllln Is CO'lIl1thnr of "'Phr I,~\wlrSH Stntr" (1'Nlllliln 
l1)7(1\ I'nrl hl1R wrlt'"n on 011' I~qllr 01' RI1f'n!nl l'ro~l'rlltor. HIs I'NlIlll'l,~ todll~' ur(' on 
b~hnlf of the Am~r!cnn CIvil L!hnrtlf'R UnIon. 

1 Wutergnte Speelnl ProseclIti('n l~orc~, Rcpol't (October 1075). 
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After Watergate, came the delnge of revelations implicating U.S, illteIllgence 
'ng£'lIcies in lllassive illegal activity: the FBI COI~'l:ELPRO operatIons: CTA 
IUHl FBI lUail opening progrnms, Operation Shamrock and Minaret, the NSA's 

-('able Intorcept programs; the CIA CHAOS oporation; the FBI's warrantless 
wlratapping program against c1mnestic groups i the CIA c1rug testing program 
('on<lucte<1 witlI unwitting subjects i the IRS SJll'cial Services Staff; perjury 
'nllegations against former CIA Director Rldlllrd Helms j nnd the PBr "black­
hng" or bnrglary program," These ware omcial conspiraclcs in violation of United 
~tntes hlws: n 

RE'ction 2'11 of Title 18 of tile TJnitec1 Stntes COlle (18 U,S,C. § 241) mnl,os a 
crimo any ('onsnlracy "to injure, opprE'Ss, threaten, or luti11liclate any citlzE'n in 
tllc 1'l'ce excrclse or enjoyment of an,V right Qt' priyllege sE'cnred to him by the 
Constitution or laws of the United Stntl's, 01' b('('nuse of his having RO exerrlRed 
tho snrne ... ,II Section 242 of Title 18 of tile United States Code (18 U,S,C, § 242) 
111'OYl!1l'S fOl' the pnl1lslnMmt of anyone wlto, under C'olor of IIlW, "willfully suh­
,jP(lts nlly illhllhltnllt of tlllY State, 1'errltory or District to the c1eprivution of 
nl1~' 1'lghtR, DriyllegE's, or immunities secured ai' protected by the Constitution or 

,. lnws of 1'11(> United ~Hlltes , , ," 
:F'1'01ll 1050 to 1071, the l!'BI conductpd at IE'ast five co\'ert Ilction progrnllls 

((,OIX1'NLPROs) aguillst a vnl'laty of (lomestic ori(aniz[ttlons, some of ",hir11 
worc invol\'cel only in Deareful Ilrotest. Amollg these lllttE'l' organizations wcre 
til(> Southern Christian J~padershlp Conference, muny blacl;: stuelent groups, IllltI 
\'nrlo11s anti-will' gronpf!, ~l'he Rennte Selcc't COillmittce on IntplllgE'nce ActivitiE's 
founel that the nC'tions tnken by the FBr In connection with such Drog'l'IllllS "ill­
terl'ercel with the First Amendment l'igllts of cltizl'ns. Tiley were eX[llicitly in­
tpIH1Nl to elE'l'E'r citizens from ;joinlng gronDs, 'ncutrallr.e' those who were Illread~' 
Illfl1l11J(l1'!;, and pr(~Vcllt 01' Inhibit the expression of \(1E'ns." Artlous tnkel1 hy til(> 
PBr inCimlecI tnctics designed to hreale up Illarriages, terminnte funding 01' 
cllllllo~'uH'nt, (lllco\ll'agE' gnng wnl'fare alllong violent riYal g~'onIlS, disruDt \1oliti­
(lal ('IlIll]1lligns, and cl(ltcr the cxpresRlon of WeaR which the PRI ('ollsiclered clall­
gl'l'ons, :'Ifore nlnn 2,000 pro]1osals for action were IlllprOY(l(l and carried out, 

From )1)03 until his clcath In 1008. the Inte ])r. Martin Luther Killg, Jr" wns 
tho tal'gl.'t of un FBI ol1Cl'Iltion designed to neutrnlize him as all etrectiye N(lgl'O 
IE'IH1(>1'. His phOIlE'R werE' t1lPl1(l(1 Ilnd his hotel rooms ancI ofllcas were bt~gged, He 
WIIR also plllccd under llhYRiC'nl uncI photogrllphlc surveillance, Efforts were made 
'b~' the FBI to c1iscrc(llt him with ExeeuttYe BrnnC'h ofllcinls, lenders of COIl­
~l'css, 1'elIglou~ leude\'s, uniY(lrsltiE's nnd thE' lH'Q/'lS, ShortI~' hcfOL'E' he was to 
1'c('('I\'o the Nobcl Pca('e T'riz(,. the FBr anoll~'ll1ouRI~' llla\IE'd to 111m Il tape and 
nn llnRi~llE'd letter wlli('11 nssocintcs of King said he interpreted as an effort 
to Indu('(> him to ('Ollunlt sul('ldl', 

III lfHl9, f-he IntE'rlllll ItE'\'Clllle Scrvice cstnbllshE'd a Sperlal Se1'\'lccs Staff 
to tnrget groups nnd indlylc1l11tls for tax examlnlltlonR hE'C'ause of tMlr DolttiC'ul 
OIHl idrologiefll hcliefs alld nctiyitlt's, Ill1=! reqllcstecl the l!'TIr to proyi(ll' informu­
tlon or orgnnizlltions of "11rec1omillnntly dlRsic1ent 01' extremist nature" nnd 
11('0111C idl'l1tifieel wHh UICIll. nnc1 thc PHr diel RO, 'l'hc Stnl! maintnined int(llIi­
g'(>IlC'C tIlC/'l 011 1Il0l'C than 11,000 IlHllvldunls nnc1ql'OuI)S until it waf; aholIshcd in 
10i3 h;l' the ncw IRS CommiSSioner when he (lIscoYel'ed its functions were not 

'tnx: rein t(l(l. 
til Yiolntlon of iti'l chnrtt'l' prohibiting It from exel'C'ising Intcrnal secnrity 

fllndlollf!, thc C'lA dl'\'(llol)('d n llrogl'nlll-Olwratioll CHAOS-I'o (lxplore the 
c-.:tl:'ut oC r01'(li~n Influ(lllC'c on dOltlcstlc c1\ssll1(lnts, OIA ngE'nts, while In tllc 11nlt('(1 
~tnl'l'~, l11'o\'l<1c(1 8\1hstnnf-lnl illf01'lllntlon Ilbout lawful c1ollle~tIe lletl\'It\E's of 

J.. !l1i.:~Id('nt· .\.II1(ll'lrrlll grol1ps, 'l'he (,IA in ('OI1lIC(ltion with thtR program nC'culI\ulfttcrl 
1I101'l' than 1a,OOO til (IS. Inrlmllng 7,200 on AmC:'rlC'un cttlZl'M nnd nn Index of 
llHll'l' thnn 300,000 IlftlllNl, ORtcnslhl~' to Jl1'otE'C't CIA JlcrsoulI£'1 alld instnlIntions, 
thl' ('IA 0180 InflIf'l'atl'c1 Wn~l1in~ton hns('(11)E'nC(l grottlls lind Hloel, U('tiViRt granDS 
I11H1 ('olll'('t('(l j.wuel'nl inCorlllntion nbout rndlcal grollps llC'ross the country. In 

• S~O ROIIOl't. to tIll) Pl'cslllcnt bU tll~ 001/11111S810n 011 orA. ArUv/tlcR 'WithIn tllO '(Tllltca 
Hlnles (;TUIl!' ton;) ; /i'll/nl Report 0/ tllo Helcot Ool/tllllttell to Htu411 an 1'01'1/111 ('II tal. 0pol'n­
flOIIR 'Wlt.h ROBpcot to 1I11011l00llCO ,101Iultlc8, UIlIted, StllCB SOIla/o, 04th Cong" 211 BOSS, 
(1 !'l7i1), 

3l1fllcll of lhts 1('l(nl nnnl~'sts Is ~xcel'pt('(1 from n rt'uol't by the 'C'ommtttcc on CI"n 
TlIJ:htR of the An"orlntlon of t1\O B~r Of the CIty of New York, IlItcllloo/lco ,LocnoJ} AI1ll8CS: 
~l'1ro ;VrcIl 101' (!. Tom/Jom/'II Sllccicll PI'oRerllfo/' (1070), (~'hc Annlysls wns drnet!'ll In Rub­
Fitontlol port by Jr1'l'Y J, Brl'mnn nt the 'Crnt!'r for Notlonol S~rl1rlt~· RtuIlIrs nncl Roy 
'C'nlnlrtnro, 'now D('pllt~ AssI$tnnt Attorney Gellernl for L!'glslntloll In the DCpllrtmcnt oC 
:rllstlC~, 
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10GG, the CIA ancl FBI enterec1 into au informal agl'el1l11eut reglll'(llng CIA'S" 
clalldestine activity in the United Stntes, 

The Army. carried on a nationwidC intelligence sllrvC'il1anec program, creatill)f 
files on somc 100,000 Americans and a lllrgc numbcr of c10mestic organizlltions,. 
encompassing virtually every group sceJdng peaceful chllnge in the United Statl':'l,. 
including the Urban Lellgue, thc National Organization of Women, the NA.\CP, 
Ilnc1 the Anti-Defamation Lengue of B'na! Bl'ith. Although Army collection plnns, 
which were cir(lulatecl to the .Tustice Depnrtn1£'nt, clid not mention tC'chniqlH'!l of 
collection, the information c1escrlbec1 coulc1 have bccn collectec1 only by covert 
surveillllnce. The .Tustice Dppartmcnt nevcr objccted. 

Scction 1702 of Title 18 of Code (18 U,S.C, § 1702) ]lrohibits the taking of' 
mail with "dcsign to obstruct thc corr(\spondence, or to pr~' into the bus\lI(>s:': 01' 
secrets of Ilnother , , ." Both tJle CIA Ilnd thc FBI eoncluctec1 Illllil Ol)('lIlng 
])rogl'ams OY('1' periods of mllny y('ars which were cllrec'tl'c1 Ilt mail Rl'nt 01' 1'('­
l'('!vcd by U.S. citizens 011 watch lists c1(,Rigncd to monitor intl'rlllltional mnll. 
Thc Rockefeller CommiS~!(ll1 concluded that thc CIA mull opcnlng 11l'ogrnlll<; 
wcro "unlllwfu1." ~'he FBI I'mninnt(ld its 11l'og1'Om In 10GG but contlnu(I(l itl'! I1HI" 
of th(' CIA program nnd submittecl the nnmeR of domC'Rtic <lisstc1ents to thr rL\ 
for its wntch list. More thnn 0(10,000 first clnlls l('ttC'rs ",('re o [lC'll('el , iudll(lIl1l\" 
the mnil of the F('c1erntion of A~C'rtcnll Scientists, ,Tohn StC'inb('('I;:, fll'Jlatol'll 
K('l11l('(1~' nnc1 Church nnel nl1merOtlR A!llC'rlcnn PC'IlCC' groups such ns the A\ll('l'I­
call Friends Servire Committ('e nnd 'Yonu;;:! Strike for P('ncc. 

State nnellocnllaws prohibit btlrglnl'~' nnd i'lertion 223G of Title 18 (18 r.s,c'. 
~ 223G) prohibits st'n1'eh('s without jmlicial :\'nrJ'nnt C'xcC'pt in rertoin VN'r 
limit('cl ensC's. OYer n period of ~'C'Ol'S, the FIH ,~nel OTA concludecl hmlClt'NIIl of 
brenk-ins or "block-bng jobs," without jlHltcinl \Ya1'l'Ilnt, muny of whirh wrre­
against Amcrlcnn citizens. In some cns('s br('nk-Inll were to Install mlcrollholles. 
in other CUSQS to s1:eal such Itoms oS membership lif;ts, 

S('('tion 2:;11 of 'l'ttle 18 (U.S,C. § 2:;11) prohibits, gCllC'rolly, ('Iectronir RIll'­
veillonce without jucltcinl wnrrnnt. OYC'r mnny y('nrs, the Nnt-ionnl SC'C'tll'ity 
Agency Illtel'C'epteelmilllolls of pl'lYntC' mpssn_~('s trfl.llf'mftt('rI hy C'l(lctrollir !lV'OnR' 
to 01' from the Un\t-I'el Stnt-C's, TTnclP)' ()nC' l)l'oj!rnm, NSA ohtnln(l(l C'l'RC'lltinlly nil 
<'!thles to 01' from thlR country. From thl' C'nrly lOGO'f; to 1078, NSA C'OlllllllC'tl a 
list of indiyidunls uncI (/rgallizations, inrltu1ing 1200 AIllC'ricon CltiZ(>IlR amI 
c10111C'StiC p;ronps, whose commtJUiC'ntiolls \\'C'1'(, IlltC'1'cl'l)1:ed, trnnsrl'lh(l{l and frf'­
qumtly clisseminnt(l(l to other ng('nC'\ps for "lntC'lligellC'c pnrposes," "Thr AIII(I1'I· 
cnns on this ll!:;t, mnuy of ",lwlll wcr(l ocUvr in thC' nnti-wnr nml clYIl rlghtR' 
moveJU(lnts, \\'(11'(\ plnc(ld ther!' b~' thl' FRI, CTA. SerrC't: SC'rvlrc, D(lfrm;p Depnl't­
Il\(lnt Iwcl N~A iti;C'lf withont prior jmliC'inl wo.rrnnt ... ," The FBI cnrrlrd ollt 
in this country OVl'l' a p('1'iod of mo.ny yenrs wflrrnntl(lss electronic suryelllanre­
of nnmerous incllYillllnlf; nnd dOIlH'stic j!ronpR. 

SecUon 100ti of Title 18 (18 n,s.e, § 1nO:;) mnl;:C'!; it n crime for a govC'rllmrnt­
officinl to l)ermit nny inc01l1e tnx retul'Jl to hC' RPC'11 by nny person (,XCC'I)t nR 111'0-
vlc1l'c1 by Inw. Uulon 1008 thC' FIH obto.hlNl t-ax retl1rns from thl' IRS Rurl·C'pti· 
tiou~ly withont filing npplications wtth the TRS DlfjrloRurC' Brnn(ll1 ns rCl'll1ll'Nl 
by re~nllltious. After 10GR, nppnl'(luth', tll(1 FBI folloWNl the reqnirl'd nll]l1\rn­
tion procec1u1'es but thC' CIA routlnncc1 to r('c('i\'e tax 1'(ltUl'n informntion withont: 
filing requests, EVC'11 nftel' formnl reqtll'stR \\'(l1'C' r('l]l1il.'('cl, thr IRR, whlrh is 
rr.qnirrcl to release tnx Informntlon only wllrl1 I1crl'ilSnry, nrccptrc1 th(' .Tustirr 
Del)flrtment's tlllCIOCUlllel1tc(1 nssertions thnt the requcsted tnx informo.tion vms 
"nccessnry," 

MOST FnI REQUESTS FOR TAx INFORMATION WEnE Fon TAROETS OF VARIOUS COINTELPRC'· 
Ol'EI\ATIC'NS 

This is not mennt to constituto nn exhanRtive lil'll: of the possihle vlo!ttUons 
of criminal lnw by federnl Intelllj:(encC' np;C'nicA, Vnrlons OIA officinls mny hnve 
vlolntec1 provisions of the federnl criminnl code in vicw of the findings or tl1r 
Church Committeo thnt TTnltNI RtntC'R offirinls inRtigntec1, nlc1('c1. nbrtted or 
acquiesced in plots to nfl1ln!'!sillntC' nt lrllst five forc\gn lenders. The (,TA nnll' 
its offi~inls mny nlso hnYe violnted stntut!'!; prohihll:lng tho destrurtlon of public 
records (18 U.S,C,§ 2071) when they destl'oyC'd files on ch'ug testing progranls, 
nncl Richnrd Helms, th(' formC'r Dil'e( tor of \:he CIA, mny hnye committecl ]ler­
j111'Y before CongreA!minnl commlttMS (18 U,S.C, § 1001) ill testifying nbout the .. 
orA role in Chile nnc1 Wntergnte, 

.. 



51 

Unlike Watergatc, hOwevcr, nonc of thc prosecntorial illvestigations of thes~ 
activities has ,ucen turucd over to 11 spccial llrosccutor, All havc UCCIl investi­
gatcd uy tho Justicc Dcpartmcnt, AUd from this myriad of programs involving, 
illegal activity on the part of llumucrs of govcrllment ofllcials, only ouc indlct­
Illcnt has ucen sought, arising out of a New York ll'BI agcnt's participation in 
illegal surveillance in the New YOl'l, urca in 1072,' 

(Jicarly thcsc ,programs shOuld !lot havc heen inYestigatcd by the Justice De­
partment, ~'his is not meant to hnpune the integrity of Attorneys' Gcncral Rich­
Ill'elson, I,evl, 01' Bcil, 01' tho invcstigatiYe staff of iawyers at thc .Tusticc Dl'lllll't­
Illcnt. Perhaps Ilono of tho ofllcials Invoiveclill these Il1!UlY ilIpgaiactiyitles shoulL1 
have bcen P1'osccutcc1, cither bccauso of lacl;: of _nUiciont cyidpuce, statutcs of 
limitation, gooll faith det'enses, or anl' nUluuel' of reasons, ,]~he llo!nt 'here is 
that none of thcsc investigations should Illtye heen conducted by tile Justi('e' 
J)evartment because of conflicts of iutl!l'est that made it impossiblo for the 
Department to eonduet a full nml thorough investigation without the tlPpenrnnce 
Of Ilartlnllty. 

'l.'hl'l'o Hre nt lenst foUl' grounds on which a proH(>eul'or should disqualif~' him 
Ot' her self to a void conflict of inte!l'e~t 01' the appcnrance! of UillS, ~'llree were' 
manifest when tho .Tustice! Departmcnt uud(>rtook to investigate intelligent·\» 
ngency nhuses: (1) no prosecutor should illYe~tigate his sUllel'iorH i (2) no ,lll'OH(I­
eutor tihou!d investigate iC he I\lIlY in ally way he hnplicated in the erimes uuder 
inyestigatlon; (3) 110 prosecutor should ill\"(>Htlgate personH With whom he IIflH 
lIad !l close pel'sollai 01' worldng relationship; and (-1) no IH'OHecutor shollltl 
('/lrt'y out an investigation which could gi\'(1 the ullIlenrmJ('e of Il!ll'tlnllty, COII­
lIiC't 01' ilJ1propl'iPty, As l'equil'C'd hy tilt' .Am('ricnn Bar Association's St!l11(InrdH 
R('latillg to the ProscClItion ll'url<'tion and Dt'fellse ]'unctlon, a 11l'ORecutOl' shoulll 
"n yola the allllNll'all('e or l'(>nlity of a cOlllllt't with l'e~I1ect to hiH ofIlainl duties," G 

In its inveF.tigntlon of intelligence ag-en('y nbuses. the Depnrtment of .Tusti('e 
hall to investigate itself nnd top ofIleials had to look into posslllic illegal nctlvitY' 
by persons with whom they had a close IJersonnl and WOt'ldng relationship. l!~or' 
eXltlllple, tile record shows that in f" great many cfises, ofIiclals insidl' the 
Justic(' Dellartment ('ithl'r initiated, carried ont, 01' participated in pORfllhle­
crlllll.nal conduct, 'rho FBI wns imnUcatec1 in COIN~'ELPRO, mail oll(>nill~s, 
burglnry, illegnl wiretapping, nnc! the NSA intel'C'('pt program, The FBI con­
tributed amll'eceived information f:.-oUl the CIA's CHAOS Olll'l'ation and aidl'(T 
tho IRS Sppcial Sel'v'ices projec,t. ~'hN'e is evidence that ofIicials 11igh in thl' 
D(>pa1'tlllent's chain of cOllllllllll(l hnd Imowledge of fit lenst some fispects of 
('OrN'l~ELPRO, the King' wi l'(>tn 11. 'IlI1(1 oth(>1' Jll'o~t'aJlls. Even though the At­
tOrlll'Y G('nel'al Illay have been dlligent. the eonfll~tillg loyaltips w'lthln till.' 
Dl'pnl'tllll'lIt and uptwe('n tile Department find th(' FlU made it cllfIlcult to he­
lim'e that inVl'sthmtlons Wl're thoroug'h 01' tbat .Tustire DC-Ilartment invoh'elllent 
in the ,ael'lvUes did 'llot miUtatcaqn1nf!l' prosecution. '].'he .Tustice D(>pat'tlllent 
learll('(l of COIN'j'ELPRO in 1071 hut did not jm'f'stlg'ate tile progrnm nlll'l1 
1074, FlY('n tJl(ln the Dellalrtment l'PIi('(l on IIsulIlmal'les" pr(>parN1 by the FBI 
whl(lh, ns it tt1l'l1ed out, did not dls(liosl' the tl'll(' natul'P 01' (>xtent. of ilIl'A'nl' 
nC'tivttl's. D(>fendlng till' FBI in the Socialist W01'I,('1's Party lawsuit, till' D('­
TlI1rtllH'llt for 'n, long timo malni'ainecl that th~ FBI committed no bUt'g'la I'i (IS' 
against the party, only to be confronted wIt]1 e\'llIcn('o that it hfi(l. The Justirl' 
D(lpal'l:IIl(,llt stated as part of its l'ntlonale fOl' not prosP('uting' officials ill­
volved 'In lIIatl-o{l('ning the fact thnt the Dppartment hod fniled to establlsll' 
ncl(>l111ntn gill c1elin(>s on mail sllrvelllnll('e," 

SlgnlOenntly, tIle .Tllstl('l' Depnrhnellt had to inv('stigat(' its(,lf when it 1001;:(1(1' 
into rn'ogl'ams ('olHl11C'ted by ot1Il"1' Iflgpl\('ips, The Departm('nt's Interdivisional 
rlltelllv;Pll(,C TTnit (InItT) eollpct('(1 1ntelltg(>lle(' from tile Army nnr! FBI's f1UI'H­
tlonablp Htu'vl'l1Ian('l' 'OeUvUps. The Bm'l"'au wns the chll'f beuefielnl'Y of thO' 
('TA l11all-O!l(\lllrig progralll. nnd hnd I;:nowl('(lg'p ~)f its op(>rntion, 'rhe FBI snp­
pll('(l "wnteh lists" to tJle NSA for tIlP eabl('oil1tN,{I('pt prOg'l'nlll of tllat agPl1ry. 
'I'llI' IRS ('ollp('t('(1 I11UC'1\ of Its Information on rllsstclf'nts from the FBI nnd tho, 
FBI 11~('(1 Infol'IIlal'lon devplon('(1 by t11p IRS for its Int(lllll!!.'Il('(' smrJ eOlll1tl'r­
intpllll!PllCe 'Olll'l'Ittions, '].'11e .JustIce Dl'pn1'trlll'nt 'Olld the CIA nlso had n 21 

'.TltstIN' Dnnortrnrnt PI'C~,~ Rrlca.~o. AUf. 7, 1077. 
n N'~\\' 1'01'1; (,H~' nnr nr"ort~, oTt, I'lt.,n. 2 
"UeTtIlI·t or tlto ncpal'tttlCllt of .rll8t/ce (]olll'l'l'lIll1l1 Jts Tllv(,8til1atiOlt m/fl PI'oBccutodar' 

n('('/,~IQIIR With 1~C8Mrt to Geltil'al Ititclllor.llrc Auc/ICY Mal! 0/)0111110 Actlvltle8 ill tTlo' 
rrlll/cr/ St(llCR 11on. 14,1077). 
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;yeal' Agl'eement under which the Department delegatee 1 to the alA its statutory 
<luty to inYestigate Hnd determine whether or not to prosecute crimes on behalf 
'of fhe Un:itecl St.ates wIlen alA personnel were implicated in illegal activity, 

'1'he Justice Department ga,e an appeal'llIlCe of partiality by defending in­
telligence agoocy officials in a number of ciyil suits arising out of the mail­

. opening, wiretapping, cable-intercept, and COINTEL programs. In one example 
the Department was l1p-fending the alA agents involved in the mail-openings 
IH'ogra11l in ciyil litigation before it had completed its criminal investigation 
of these sallle agents. '1'he Department conclucled that because of a "goog 
faith" clefense convictions were unlil,ely and decided againstprosecutioll.' 

I~yell Attorneys General otherwise above reproach could not a void the appear­
ance of llartinlity. Attorney Gelll'ral LOYi, pubUrly committcll to restoring 
morale in the Department of Justice, gaye the appcarance of partiality eyery 
time the Departmen t clecidec1 not to prosecute. The conflicting demands 011 tbe 
Attorney Genl'ral have also surfllced In the new Administmtion. GrUlin Bell has 
been uncleI' ollYious pressnre not to prosecute FBI agents in the Interests of De­
IJ/11'tment morale. Siure his authorization of the indictment of an FBI supet'­
visor for illegal wiretapping and mail-opening, be has been attacked by the Jt'BI 
fnr haYing alloweel the Bureau's momle to be lowerecl and arcused of "n ven­
cletta'! because the Department did not also inclict the OrA otliclals who engagell 
in mail-openlng.s HE' has yet to reach a decision on the perjury charges against 
former alA Director Richarcl Helms but Is under pressure not to prosecute from 
otlicials who argne that the prosecution will have to disclose "national secUl'ity" 
secrets." 

Conflict, potential conflict, lind appearance of partiality could haye been 
ayoic1ecl if 11 special prosecutor hac! been appOinted to illYestigate and prosl'cute 
yiolations of law committed by the intelligence community. But no "triggering" 
merhauism existed anc! the discretion to establish I\. specilll prosecutor otlice 1'('­

mainecl with the Attorney General. ~rhe issue is whether Oougress will euact 
legi::;lation that will require a special prosecutor if intelligence agencies engage 
in further illegal acti viUes. 

ANALYSIS OF R.n. 2835 

U.R. 2835 attE'mpts to insure the establishment of a special prosecutor in the 
even t of another "'Yatergate." It recognizes that the ofIice of AttornE'y General 
is u "political" entity-and not inrlepenclent oC tile Pl'esiclent, and takes steps 
to insure that u prosecntor does not stancl in the position of prosecuting his su­
periors. Anticipating another Watergate type situation, Section 591 requires the 
Attorney General to request a 3-Judge Special Oourt to appoint a speCial prose­
cutor when he or she has substantiated "specific information" that the Presi­
dent, Vice-Pres;dent. members of the Oahinet, ofIicials jnst below Oabinet rank, 
top White House employees, or the President's campaign manager are illYolYed in 
't"jolations of federal law. It is a Watergate;; ?orm Bill. 

However, H.R. 2835 eloes not adequately provide a mechanism to trigger a 
speCial prosecutor to in \'estigate intelligence agency ahuses, While it recognizes 
that a prosecutor slloulcl not prosecute his superiol's, it e!oes not mldress the con­
ilict inhprent in the intelligence a~enc.v situation of allowing the Department of 
JURtlce the discretion to prosecute itself, close worldng associatcs, or person'j 
uyder clrenmstaJ1ces that giVe the appearance of partlallty. Uncler this leglr.;ia­
tlOn, .tl,le Department of. Justice woule! retain the discretion to proseClltr, any 
repetitIOn of 1Il0Ht of the lllegal programs conducted by the intelligence llgencies. 
l!~rom Our point of view, this begs the question and should be rectified. 
Limitc£tion8 on Specia~ Pr08ecutor nppoinimcn:t 1IncZr/' H.R. 2885 

As an intelligence abuse reforl11 measure, section 591 includes only the At­
torney General, the Director of the FBI, ane! the Dh'c''''or of Oentral Intelli­
gt'nce within the select group of tC'l~ officials whose illpgal ficth'it'ies require 
the Attorney General to "trigger" a s])ecial prosecutor. '1'hls is fal' from re­
sponsive to the problems presented by illegal intelligence activIty. 

Fil'st, the problem of the :.ttorney General. Under ll.R. 2835, if the Attorl1PY 
General initiates on illegal intelligence agency progra1l1 (OL' a Watergate-type 

.. 11)1(/. 
• Goshko. Jolin M .• High Ji'BI Official Claims "Vendettn" on Burglaries Wasll/uotoll Post 

apr. 13. 1nii (.\-2). ." 
o NClV yo/,/~ Times, l~eb, 15, 1077, p. 10, 
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burglary for that matter), he may be subject to spcclal prosecutor investig!ttion. 
Howcver, the Attorney General is allowed to conduct the preliminary illjuiry 
to establish whether "specific information" of crime is substantiated. In otherc 

words, the Attorney General investigates himself. If he concludes that the 
charges are unsubstantiated, he reports the results of his investigation to a 3-
Judge Court, but is permitted to do so in "summary" form. The Court mu~t 
accept the c1ecision of the AttorneY Geneml and cannot appoint a special prose­
cutor oyer the Attorney Generul's ()bjection. All it can do is release the H:mm­
mary" to the public. 
If history is any guide this is wholly inadequate. Imagine the "summary" 

that Attorney Generul l\IitcheU ",ou1<1 have turned over regarding the "Lidtly 
Plan" 01' the. "national seclU'it~·" wiretap progrum. Does the reiease of a summary 
by the 3·.Tudge Court advance us beyond where we are today 01' for that matter 
wherp. we wcre during the Watergate years? Attorney General l\Iitchell and 
then Deputy Attorney Genpral Richard Kleindienst offered such "sullunarips" 
to the Congress. Eventually Congress had to investigate the charges on its own 
anll force the appointment of a sIleciaI prosrcutOl'. 

Uncler Section 595 (e) of this ~\.ct, the Congrcss is allowrd a politicalrccoUl'se: 
"A majority of lUajorlt~- party members or a majority of all non·lllajority mem­

bers of a jnlliciary committee of either House of the Congress may requef;t in 
writing that the Attorney General apply for tIle appointment of u special prosecu­
tor 1111(1er this chapter." 

If the Attorney General does not act, hE' has to explain why in writing and 
the CongreHs can releasE' his explanation. We understancl the purpose of this 
proviSion, IJUt how does it differ from what the Oongrefls did during ,Vatergute 
or CHn do today? In fact the Congres!' lllay be able to obtain lllore information 
under its present subpocna power. L- this legislation is going to worl, at aU, 
the Attorney General should not be allowec1 to iIlYestigate himself 01' control 
the appointment of a special prosprutor wllPn lIP is illllllirated in illegal ar­
t[vIty. Where the Attorney General is concel'llec1, the appointlllE'nt of a sperial 
prosecutor should be "automatic." 

S('(,(J11 (1, Ihe problem Of 11Ie Dil'eelO1' of fl/e FBI aneZ the Direetol' of a(,lltl'(/~ 
IJiteUiuellce.-B~' adding these officials to the list of persons requiring the At­
tornE'y General to "trigger" a special pl'osecutor, the legislation acknowll'dgE's 
but does not solve the problem of intelligence agency abuse. A special prosecutor 
will seldom be triggered, not because these dircrtors will ahvn~'s be above re­
l1ronch, but becausE' they havE' a talent for constructing "pIau sable dpnial" for 
their inYolvemE'nt in dubiOus activities. In only rare instances has nllY im'est!ga­
tiOI~ conducted into the activities of the intelligence ngeneies nailed dO\n1 
precisply whether 01' not "orc1E'rs" were given at thp- top. Most intelligpncp- agp-ncy 
investigations have to proceed from tllP bottom-up to uncover pos!<iblp- Director 
inYolvempnt. As a consequenre this lpgislation wonld leay(' most intE'lligrl1re 
agE'n~~' illv('stig-ations right whcrp- they are toda~', in thc .Tustire Department, 
which as we hn.ve shown, often investigates itsE'lf in th('se matters. 

Thh'r1, the problem of illtelli{le1l0e agC'l!Cll offioia.l8 below the mn7,~ Of Dil'C'c­
tor.-Pnder this Iegi1!lation, the status quo is maintainp-c1. It iR almost wholly 
up to the AttornE'~' General whether thp- kinds of "I1rogramlllatic" abuses COIll­
mitt('(1 by agenry ofliclals are inyestigateci by a spp-cial I1rospcut01'. For example, 
if the Director of the F''3I is inyolwd, thp- Attorney GE'nE'ral could but does not 
hose to "P-XIlIll1C1 thp- pl'osecutorial jurisdiction of a special prosecutor" nnclrefer c 

"rplated mattE'rs" to him llnc1N' section 592(f) and1i93 (e). Of course, the solu­
tion is to require the Attorney General to rE'fer rp-\atec1matters. 

Without Ruch a requirement, tilE' only way to mandate a Rpecial prosecutor 
for tlIP- int('lligencp- agcnC'ies u!l(lp-r this Bill is C'ontainE'c1 in section 592 (2). The 
Attornp-~· Gem'ral iR requirN1 in any criminal illvestigntion to l'Pquest the ap­
IlointmE'nt of a special proSP-('utor if the inYE'stigatioll 01' prosecution 

"May so [lll'ectI~' and sub~tantiolly aff('ct the political 01' IlerSOlUtl Interests of 
the PI'P-sic1ent or the Attorney Gpnc1'al or the intcrE'sts of t11(' Presidp-nt's I1olitiC'al 
part~' as to make .it inapproprlnte in tlw intprest of thp- ndministration of justice 
for thp- Dt'llartlllP-nl- of Justice to C'o!l(luct Rtl('h inYestigation." 

Although tllp- section nttplll11ts to restrict the disC'l'ption of the Attol'llcy G('np-ral, 
f1nrl might apply to intelligence agp-ncy ahuses although intenlled to COYE'r a 
Watergate nffair, it is so strict a st-allClard as to be almm;t mpaningless. '1'he­
stumlal'c1 sUl\'gcsti'l that "lml1('arhmpnt" is imminent. :Moreoycr, we can find 110 
mechanism for enforcing the obligation in thesc circulllstanccs. 
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If impeachment is not imminent or if related matters are not referred 01' <there 
js no direct evidence of Director involvement, the Justice Department may retain. 
jurisdiction over tIle iJ'.vestigation and prosecntion of intelligence agency officials 
below the ranI;: of Director. Under H.R. 2835 as drafted, the Justice Department 
could continue to investigate itself. It would have prosecutorial juriscliction 
·over <top Department oflicials and top l!'BI officials who might have participated 
in intelligence agency abuses for the Department, or alternately, who are per· 
sons with whom tIle prosecutors have hacl a close working relationship. If H.R. 
2835 was statutory law in 1974, the Department could have investigated 
'COINTELPRO, the "blacl,·bag" burglary program, and <the mail-opening program 
wit-Itout appointing a special prosecutor. 

'IVe do not believe section 528 provides an answpr to this problem. Undpr it, 
the Congress defers to the Attorney General to rU'Ol11ulgate rules l'PspE'cting 
prosecutorial disqualifica;tion for the Dellllrtment. While the Department should 
do so, the Congress should estllblish statutory guidelines in clear-cut cases. We 
believe the Congress has the information and the capacity to resolve the intel· 
lig-pnce agency problem now, and should not defer to the Department on a mattPl' 
which it has to date been unable to resolve voluntarily to anyone's sat"isfaction. 

~L'o rectify the situlltion, we recommend the amendment of section 591 to in­
·chule within the category of persons whose criminlll activity I'equires the ap­
l10intment of a special prosecutor "any federal official supervising a clandestine 
intelligence or counterintelligence activity of government." Section 593 (3) cal'Y£'S 
out the White House p£'rsonnel for particular attention. We belieye there is 
'compelling reason to recognize that the officials of U.S. intelligence agencies al~o 
merit specilll attention in <the interest of restoring and insuring investigation 
and prosecution of official misconduct, 
Problem8 1IJUh the Attorney General "t'l'i,qgGl''' 

TIll' power of the Attorney General to invoke the special prORecutor mech­
anism is almost total. If he recommends against the appointment after con­
ducting a preliminary inYestigation to Rubstantiate tllllt It violation of law may 
'have occurred, his or her decision !::o final. The court mnst accept his "imm­
mary" conclusions and the Congress can only asl, him to show cause why a pros­
e('uto1' should not be appointed. We think that without impairing his discre­
tion, certain changes should be made to insure UlI\;t the Attorney General's in­
vestigations are cond ncted in a responsiblE' manner. 

First, we have already mentioned our concern that the Attorney Gf'l1{'ralllltS 
final say over an inveStigation where he may be implicatell in illegal conduct. Wo 
l'rcommend "automatic" apPOintment of a special prosecntor to investigate the 
allegations. If the special prosecutor finds the chllrges without merit after con­
ducting 'a "preliminary investigation" for sixty days, he should. at the request 
of the Attorney General, maIm the findings public. 

S<"cond, we do not believe the Attorney General should be Ilble to "sum­
marize" any investigation to a Special Court. The Special Court Rhoulll have 
acc~ss to the total investigative file. This insures a ('hecle on the DE'partm{'nt of 
.TURticr. If the Court disagrees with the Attorney General's drcision not fo pros­
-ecutE', it mllY at lellst releaRe more than a summary to the public. Of course, this 
presumes a responsible Court, and we recognize the problem. 'We see no oth£'r 
way, llOwever. to have mraningful oversight oyer the Attorney General in mat­
ters where conflict may be involvell. It is important that an investigation by the 
Attorney General is "thorough." 
Other Problem8 

We have a few other questions about the Rill IlS drafted. For example, at 
what point does a special proserutor announce puhlicnl1y his "jurisdiction"? 
This is not specified in s<"ction 593. We think it shoulcl lIe Ilt the point the 
'Prosecutor llecides to seek an Indictment. Secrecy is esspntial to Pl'otpct the in­
"lloC'ent person durin/? an inv.e::;tlgo tion. Rnt thp jurisdiction must be announced 
'at Rome point to avoid a star chamher procreding. 

Under section 593(b). it states that the Oourt shall "define ... (the) snecial 
proRecutor's prosecutorinl jurisdiction." Can the Court define it beyond the 
'allE'ga.t.ions of illegal conduct prpsentec1 to it by the Attorney General? 

Then, under s<"ction 594(c1), it is not clear from the drafting thllt the De­
partment of Justice must Rupply the klnc1s of Information listed that the special 
llrosecutor may request. Of course, the Department should. 
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SUMMARY 6.ND RECO"!.UlENDATIONS 

We applaud the offorts of the Congress to translate the lessons of Watergate 
'into law. 'iYe are hopeful that the Congre8s will share out' perception that intelli­
gence agency abuses were an extension of Watergate and far more dangerous, 
',because conducted in secret and beyond accountability of any lund. A special 
llrosecutor mechanism for the intelligence agencies is necessary, both to insure 
that justice is done in the future, and to act as a deterrent to illegal intelligence 
agency activity. 'iVe can pass laws to control the agencies but unless agency oill­
,cials understand that next time they will be prosecuted for violating the laws, 
those laws will be worthless and our democracy imperiled. A special prosecutor 
is such a message, and H.R. 2835 should be amended as follows: 

(1) Section 591 should be amended to include "any federal official supervising 
,n clandestine intelligence or counterintelligence activity of government"; 

(2) Section 592 should be amended to provide that if "specific information" 
involves possible violation of law involving "almse" of the office of Attorney 
General, a special prosecutor shoulU be appointed to conduct the pl'clim'iIWI'Y 
invc8tiu(~t.ion and make the cIeterlllination if further investigation or prosecution 
is warran tecI ; 

(3) Section 592(b) (2) shoulcI be amemled to provic1e that notification shall 
,('ontain the information received amI the results of any preliminary inYestiga­
tion; 

(4) Section 592(f) should be amendccI to state that "The Attorney General 
,~h(l,11. ask a special prosecutor to accept referral of a matter that relates to a 
matter within that speCial prosecutor's prosecutorial jurisdiction." 

Mr. MANN. This concludes the hcaring. No additional hearinO' is 
.con~empln,tcd 01.1 this legislatjon, but on.r record will be kept ol)en 
unhl at least Fl'lday, J nne 10, for the reccIpt of statements from inter­
'~st('d parties. 

This hearing is adjourned. 
[,'{hereupon, at 1 :40 p.m., the hearing was adjoul'lled.] 

l 



APPENDIXES 

ApPENDIX 1 

Statements submittecl for the Recorcl: 

:S'l'A'l'EllEN'l' BY HON, JOHN F. BRECKINRIDGE, A REPRESENTATIVE IN CONGRESS FROM 
'l'HE S'l'ATE OF KENTUCKY 

nIl'. Chairman, I am pleased to appeal' today before the Criminal Justice Sub­
committee to speal, in favor of H.R. 4292, a bill which would amend title 28 of the 
United States Code to provide for the appointment of a special prosecutor in 
apDrOI}]:iate cases ilnd the l1romulgatlon of conflict of interest regulations for De­
lllU'tment of Justice ofTicials by the Attorney General. As a former Attorney Gen­
eral of Kentucl,y during 1900-1964 and 1908-19;2, respectively, I am keenly in­
terested in the passage of this legislation. Briefly, the bill provides for the ap­
l)olntment by a special panel of tlle United States Court of Appeals for the Dis­
trict of Columbia of a temporary special prosecutor if the Attorney Generai 
recei res information warranting investigation and prosecution regal' cling the 
llUrticil1ation In federal offenses of certain speCified and former executive branch 
oJIieers, including thc Pl'es1c1ent and Vice President. 'l'he Attorney General is re­
quired to apply to the ;judicial panel for the appointment of a special prosecutor 
if lie finds the information 11e has received warrants further investigation or 
prosecution; 01', if such a determination is not made by him after sixty days; or, 
H, in the course of a criminal investigation, lie determines that continuution may 
direetiy aIIect the politieal interests of the President 01' the Attorney Gelieral, 
lllaldng it inallpropriate for the Department of Justice to proceed. 'fhe Judiciary 
Committees of either House of Congress may also request the Attorney General 
to apI11~' for the appointment of a special .prosecutor and seel, a court order com­
manding the Attomey General to comply with provisions of til:! bill. 

A. tempOrlll'Y special prosecntor appOinted under this bill may only be remoYE'd, 
other than by impeachment, by the Court pancl for extraorclinary improprieties 
01' incapacitation. He is to make reports to the Congress and the Court panel 
on his aetivities and is to inform the al111ropriate congressional cOlllmittee of 
information relevant to impeachment. The special Court panel, which is em­
{lowered to appOint special prosecutors, is to be chosen by the Chief Judge of the 
United States Court of Appeals for the District of Columbia from among other 
jutl!:(0S, or retired judges for two-year terms. While serving on the panel, judgE'S 
may not participate in matters involving the special prosecutor. Finally, the bill 
requil'l's the .Attorney Geneml to promulgate rul~s and regulations requiring the 
cll::;quallficatioll of Depul·tment of Justice ofilcers amI emplo~'ees in conflict of in­
terest situations. 

Watergate, orclinary common sense and sound practice teaches that it is asl,­
ing too much to expect thorough and (lisinterested criminal investigation amI 
prosecution when the one conducting the prosecution is also, in effect, its target. 
It is ineongl'UOlUl to have an investigation of the executive branch by a prosecutor 
who is uncleI' the control or direction of the President (\1' someone um1er his 
eontrol. 

In addition, this llIatter merits conSideration by the Congress due to the (lif­
fercn('es ill selection methods for Attorney General's between the State and Fed­
eral Gorernments. Attorney Generals are popularly electecl in 42 States, ap­
]Jointecl by the Goyernor ill G States and 3 Territories: in Maine is selected by 

. the legislature and ill ~rellnessee by the Supreme Court. 
(57) 
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A variety of reform ,proposals hav'.' been forthcoming in the wake of Watergate •. 
Permanent special prosecutor offic:"'J were proposed by the Senate Wnter!?ate 
Committee nnd the Ford Administration. A temporary office, with appt'oprwte 
triggering mechanisms, has been favorell by the American Bar Association an~1 
former Watergate ISpecial Prosecutors. Vm'ious appointing and removal provl-' 
sions have been endorsell. 

'While the current lack of scandal and controversy, anll the incumbcnt Admin­
istration's efforts to denoliticize the Denartment of Justice may appeal' to 
diminish the urgency of enacting special prosecutor legislation, it is in just suelt 
a period that dispassionate examination of this issue is possible. ~urthel:I1l0~e, as 
most who have studied the question have conclucled, some baslc instltutlOnal 
l'~form is necessary rather than reliance on ad hoc, often belated measures, when 
egl'egious cases arise. The nroblem comes in balancing constitutional and ad­
miJ.istrative concerns and instituting reforms not elisruptive 01' subversive of the 
basic scheme of our government aud separation of powers, while insuring the 
impartial administrn tion of justice-au equally central value in a democratic 
society. 

Court appointment of temporary specilll prosecutors under specifically defillC'rl 
circumstances strikes the power balance. The prosecutors appointed umIet· 
B.R. 4292 would be both special amI temporary, tbus properly leaving to the' 
Department of Justice the primary responsibility for enforcement of the laws. 
Appointment by a special panel of judges, amI removal only under certain condi­
tions, insures the necessary independcnce of investigations anll prosecutors in­
yolving executive branch officials. Sllecial prosecutors appointed unller the bill 
are to have all the investigative and prosecutorial functions anll powers of the 
Department of Justice and the AttornC'y General, thus making clear the Jimitcel 
role of the court with respect to these officers, anll recognizing tllc salutary prin­
ciple of prosecutorial discretion. 

A central issue in the debate over special prosecutor legislation has bc('n the 
question of who appoints and removes. AppointmC'nt by the executive branch, 
even with strict limitations on 1'('l1101'al, elic1 not save one svecilll llrose('utor-a 
strong argument for Court appointment and removal. Howcyer, the judiciarr 
must not be placed in the position of overseeing n criminal prosecution. lI.R ·l::l!l::l 
provides only that the COUl·t appoint a temporary specilll prosecutor, initially 
define his jurisc1iction, and remove him only under specifically defined circulll­
stances. It has no discretion whether to appoint a special prosecutor, once it 
receives an application from the Attorney General. The Court panel do (IS not 
superyise 01' participate in the criminal investigation or prosecution. 1'he judges 
on the panel may also not participate in matters involving the special prosecutor, 
thus alleviating some objections which have been voiced to court appointment of 
prosecutors. 

Congress nlso has an interest in the impartial ac1ministration of justice, amI 
B.R. 4292 provides that the tempol'llry special I)l'OSecutor is to rCPo1't on his 
progress to committees of Congress. The judiCiary committees may also requeRt 
the special prosecutor to apply for court appointment of a SllecialprOf4ecutOl' Ilnd 
may seel:;: court ordered compliance by tbe Attorney General of provisions of the 
bill. Information developed by the special prosecutor relevant to impeachment 
must also be given to the appropriate Bouse committee. Thus, informed con­
gressional oversight is achievec1 while prosecutorial indcpendence Is maiutainecl. 

The reforms embodied in B.R. 4292 are experimental anll touch upon sem:i­
tive constitutional and policy matters. 1'he bill, therefore, contains n slInset 
provision whereby it expires after five years. B.R. 4292 constitutes a measureel 
response to a problem which potentially always exists-the politicization of the 
administration of justice. As such, it deserves support. 

Hon. ,TAMES R. MANN, 

GOMMON CAUSE, 
Wa,shington, D.O., Mav 25,1977. 

Ohairman, Jw/icin'rJ/ Snbcommittee on Oriminal JttsUce, House of Representa­
tives, 2181 Ravbum Office Bu.ilding, Washington, D.O. 

DEAn lUn. CIIAm~[AN: Enclosed is Common Cause's statement for the record 
on H.R. 2835, which woulll establish a mechanism for the appointment of a 
suecial prosecutor. 
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C-ommon Cfill~e strongly endorses this bill, alld we appreciate this opportullity 
to expresf; om' views 011 it, 

Sill ccrely, 

Enclosl11'e, 

FRED ''VERTITEIMER, 
Vice Presiclent /o'/' Operations, 

Sl'A'rEMEN'r Ob' FRED WEUTITEIMEU ON BEHALF OE' Co:r.nroN CAUSE 

('ommon CnURe con1lnel1(lR the Criminal Justice Suucommittee, uneler the leael­
eI'Hhip oJ: Chairman l'Ianl1, far beginning' work eliI'll' in thIs sessIon all legislation 
to t'Htahlh;it Il mecilaniRII1 for the a11l1ointment of a sl/('cial prosecutor, H.R. 283G 
ael<lresscs the vel',\' real lleed to strengthen the procedures for investigation and 
1)~'ORee\1tion of official corruption . 

A poll by IJouis Harris last J\'"oyembel' iudicnted that 88% of the American 
peovl\' felt that tIle hig11cst l1riOl'Hy for this ('Ol1grcioiS waR to "clean up corrup­
tiOIl in goverl1ment," Almi'e of pOwer ohYiol1s1J' l'(.'mains a tOJ) COil cern in ciUzens, 

Qne of the most S(ll'ious prohlems in the pafit conee1'uing integrity in the fecleral 
go\'crmnent has lJeE'1l the alJsence of institutions and pro('esSes which can he 
dependcd upon 1:0 move vigorously nnd without bins agninst high level official cor­
l'uption nnd almse of ]10\\'e1', While there a 1'c a llUln\H'r of laws anel regulations 
ni1l1Pcl at curhil1,~ oflicial corruption and ahHl'iC of PO\YC'l', ellforCE'ment, HnH] 1'(1-
cently, has been virtually non-exii'teut. FOI'mel' Pr(>sident Ford and Attorney 
General Levi deserve much cr(>dil: for establishing n new Public Integrit~' Seetion 
in the Justice Department lnst y(>a1' whieh has sinc() \leen active in this area, 

J.Jql1ally imJ)o1'tnnl:, the potential for 110litical atm8e of what enforcement m(>clh 
anisms there nre haa ueen clearly demonstrntC'Cl uy the Wntergate affnir. ]'irm 
steps must he tnl<(>)1 to promote etIectiY(I (lnfOl'c(>ulent of unti-eorruption measur(>s 
and to c1elloliticize the allministration of justiep. 

('ommon ('[lUSe ~trollgly (>lulo),8CS IT,ll. 2835, whiCh is nimed at meeting tlloil(> 
ohj(>('t'ives, It ,,"Dula e~tahli~h a mel'haniSlll for the appointment ,,: a temporal'Y 
sJ)ccial prosecut.or to iJlY(lstigute and prosecute criminal yiolntior I: lliglJ exeCl!. 
ti\'o brnu('h officials, 

Tlle diiIiculty fnced U;\' an Attol'llcy General wIlen presented with violntiolif'l of 
In.w nt tile highl'st levcls of government is cleat', IOYen if the Attorney Generul 
does cons('cntlollsly and thorOllghl~' investigate. and determines for good rensons 
fhnt the Dellurtllwut Shoul(lnot prosecute, the nppearan('e of hius anrl partiality 
is crl.'ltfi'd, The mechanism for triggering nppo!ntmellt of n sl1('cinl prosecutor 
takcs the Attorney GCilPi'al out of that llnt!'l1abl(l position, As forllwl' Watergate 
snerinl IJt'OSE'('UtOl' ArcIlibald Cox snid, individuals appointed by tho President 
and answel'fible to him flhoulc1 not investigate and prosecute crimes involving the 
,Yl1ih> House: 

"'rho pl'(lRilUres, the (]ivic1Nl loynlt'y ore too n1\1<'11 for any 111 an, an(l as honol'­
nhIl' anel conscientious as an individual might h(l, the public conld uevel' f(l('l 
(lntirely (,(IRY about thl' vigor nnd thoronghne!;s with ""hich the investigation was 
llursned, Some outsic1e 11(>1'80n is nb~olntely cssential", 

'1'11c 811c('iol prosecutor l11C'chanism recognizeR that the Attorney General is not: 
only 010 higllest law enforC'!'lll(ll1t officer in the government, uut is also a political 
appointee anRwerable to the President, 

'rho. extraorc1inary se1'i('s of events that led to the appointment and (lismiRsnl 
Of Archibald Cox d(llllonstl'ated emI)Jlfitlclllly the need to establish a more 1'eU­
al>l(' mechanism, outside Ule sole initiative und discretion of the executive, for 
Ow cl'(lation of n specinl Pl'Os(l('utor in caRes wlwre aggressive and indf!vendent 
illv(lstir,ation of hi~h-ranldnA' oflicials is necessarY, 

A similar, but related, and mOre recent experiellce d!'lnollstrates that the same 
need also exists when the Justice Department is callell upon to investigate per­
sons within its own Depnl'l:ment, or wlien special relationships exist between the 
Depal'tm('nt and other ,figencies, such as the OIA, 

Attortl('Y General Bell lilts been under increasing pressure from FBI Dil'ector 
Kelly amI other FBI employees as u 1'esnlt of Justice's prm~ecution of FBI agentR 
for uurglaries and othel.' illegul stll'veillanC'e activities, For example, Assistant 
l!'BI Director Ancll'ew J, Decker nss(ll'tec1 in a recent speech: 

"It is quite difficult for us to understand the necessity for tllis pl'olongecl in­
vestigation rof )j'BI employees' illegal activities] unless we reach the inescap­
able conclusion that a small segment of Justice Department employees is en ... 
gaging in u vendetta spawned by smoldering hostility fOr the FBL" 
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While the Attorney General is proceeding with the prosecution, despite in­
tense internal pressures to drop it, we cannot assume that every Attorney Gen­
eral would continue or even initiate such aotion ill the face of such wlc1e:,lprl'iHI 
emplo~'ee opposition. 

As the New York City Bar ASSOciation has pointed out in tile past with respect 
io the speCial prosecutor issue: 

"No administrator Clln fnn"ti(ln prrp.ctively amI be insensitive to such serious 
division within his own command. As lllueh as one may agree with the Attorney 
General ... , clearl~' they have genernted mounting pressure against his con­
tinuing to act in a way which seems to divide his subordinates and erode morale. 
'I'he Attorney General, any Attorney General, lllust be I'ensitive to such 'in­
side' Doliticnl pressures." (The COlllmittee on Civil Rights, ASRoCintion of the 
Hal' of the Cit~· of New York, "Intelligence Ag\)ncy Abuses" '.rhe Need for a 
Special Prosecutor," :May 20, 1076, J)l). 10-11). 

The same kinds of problems nrose during discussions of whether thl' Justice 
Department would inYestlgate abuses by the other intelligence agencies. Al­
though ultimntl'ly 'the dl'cision wns lllade not to bring charges ngninf>t CIA 
employees, the longstanding agreNnent between Justice ami the CIA, wherehy 
.Tl1stice delegated to the CIA its duty to iIl\'e::ti~ate 1)ossible criminnl artion in 
certain cases, made it doubtful tlmt .Tustice could ha ye iIwestigated any crim­
inal ncts by CIA employees with the appearance of impartiality. 

Rerently, tile Attorney General rellOl'tell that: in 1970, Justice's OffiC'e of 
Professional Re~J)onsibility conducted 152 im-estigations of misC'on<1uct by its 
own employees. Conceding tllat some of the charges were serious, he said tlUlt 
neyertheless the inyestigatlons indicated that the conduct "fell short of crim­
inal offense." While we eOll1ll1encl the Departml'nt for its .nctivity in this arc'a, 
we believe that "self-inyestigation" of this nature crentes the appearance of 
bias. 

('.0l11m011 CnUl'(l strongly believE'S that a spl'cial 11rosecutor merhnni~m is 
neeclecl. H.R. 2835 caUs for a specialllrOSl'cutor to be appointed hy thl' U.f'l. Court 
of Appeals for the District oC Columbia, unll'ss the investigation by the At-
1'01'111.';1' Gl'nE'ml of alll'gntions of sl1ecifi(! cri1l1inal ('onduC't by Yl'r~- high-ranking' 
officials indic.ntes tlmt rthe charge is "so unsubstantiated thnt no further inyest!­
gation or prosecution Is wnrrantecl." Officials whose conduct Is at issue are Cab­
inet level appointees, White House offirials, Executh'e I,evel IV apllointees, and 
th(\ PI'Nl!cleut. Vice President, ancl FBI Director. 

Activity which could trigger the appointment proress is the criminal viola­
tion of law related to abuse of officI.'. eleC'tlons anrl cnll1paignR, obstrl1C'l'ion of 
justice and perjury. 'Rlul defl'nucling the United :;;tates. We recoml11E'nrl thnt 1'l1(' 
violation of ,any cril11innl law replace these specifiC' ('ategories or cl'Iminl11 stnt­
utes. 'rhe same difficulties fa'cE'Cl hy thl' Attornl'y GenNal would apply even if 
the allegations concerned criminal violations of law other than those sppetfil'C1 by 
sertion 591 (n) . 

We also ngre(' with thl' New Yorl, City Bar ASRoeil1tlon thnt "internnl" Pl'I'S­
sures on 1"111.' Jnstlce Department I1ml a~Roeiatrcl apnl'arnl1<'1' l1roh1l'mR must h(' 
l'eC'ognlzed. For that rl'nson, we 11l'ge that allegations cOIlC'erllillg morC' thall 
isolnted and pnrl'ly Indlviclual instanC'es of 'C'riminal C'omluct hy .Tnst-lrr Dr­
pnl'tm('nt employees be made anothl'r trigger for the appolntm('nt of. a spl'cinl 
prosl'cntor. 

Finnlly. w(' recommend that a third triggoer fOr n spl'rial prospeutor hI' rriml­
nlll wrongdoing by a supervisory employel' in the ('al'l'~-ing out ·of I1n int<'lJigl'llr'r 
01' counter-intelllgE'nce mission. 'Ye heUeve sHC'h 'a provision would anpronl'lntC'1y 
J'erognize tIll' intt'r-l'elntiollship betw(,l'n thc Justire Dl'partment nnd trw ('TA, 
and that the Justice Departmcnt may have a confliC't when nskecl to ilH'cstigate 
or prosecute criminal wl'ongdoing in other intelligence agl'nC'iE'fl. 

The Senate ('ollnterpat·t to H.R. 2R35, S. 555. proposes the establlshJllp,llt of 
<lin Office of Government drimt's in the .Tustire Dermrtment. whiC'h would hnY(\ 
jurisdlction over criminal violations of Fecleral conflict 'of interest statutes. 
election, lobhyingand eampaign laws i ifiml vrosecntions and illv('stlgattolls of 
criminal Yiolations 'of Federal law by state 01' local government Officials. 
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We strongly support this proposal,and urge the Subcommittee to include a 
similur provision in H.R. 2835. We believe that the functions which this office 
would carry {)ut nre extl'emely important, 'and would insure that Fedel'al anti­
corruption efforts are highly visible,concentrated and institutionalized within 
the Justice Department. At Lhe sume time, we believe that the legislation 
should tlll,e care not to cut back on any of the existing jurisdiction presently 
held by the Publl'c Integrity Section of the Depart.ment. 

Mr. Ohuirllllln, the time hilS clearly come for the establishment of enforce­
ment mechanisms to deal with 'CorruptIon and Ilbuse of power. We appreciate 
this opportunity to present our support for H.R. 2835 and stand ready to work 
with this Subcommittee on behalf of its adoption . 

0,1-072 0 _ 7D • 5 



APPENDIX 2 

Statements submitted at the request of the Subcommittee on Crimi­
nal Justice on the specinl prosecutot' bills (together with correspond­
ence) : 

CONGRESS OF TIrE UNITED STATES, 

Prof. GEORGE D. HAIMDAUGII, 

COMlIUT'l'EE ON THE JUDICIARY, 
HOUSE OF REPRESEN'l'ATIVES, 

Washinuton, D.O., Ma,y 25, 1911. 

University of South GaroUna School of Law, 
Ooll/lILliia" S.O, 

DEAR PROFESSOR HAIMDAUGII: I lUll informed by Subcommittee Counsel that 
you haye agreed to examine some of the constitutional questions rais~d by II.R. 
283;) uncI H.R. 2711, special prosecutor l~gislatlon. I am sure your analysis of 
the standing, case or controversy and sel)Uration of powers issues presented in 
these measures will be Yery beneficial to the Subcommittee ns we continue our 
worl;: on this legislation. Your efforts on behalf of the SubcOlllmittee nrc greatly 
appreciated, and we will include your comments in our finnl hearing record. 

I am advised that Ashley 'l'hrift, Couusel to the Subcommittce, hns spol.en 
with you about this project and has sent you the lllnterinis nl'cessary to direct 
your resenrch efforts. If you need nny additlonalmnteriuls or nssistance please 
contact Mr. Thrift at (202) 22G-0406. 

Kind l'egards, 
Sincerely I 

Hon. JAMES R. MANN, 

JAMES n. :\fANN, 
Ohail'man, SUlicommittee on Griminal Justice. 

UNIVERSITY 0.' SOU'l'H CAIIOLINA, 
Goll/lIlli/a, S.O., July 11, 1911. 

Ghail'liwlI, Sulicommit.tcc on Grim/llul J'I/sticc, HOlMe of RopI'oscntati-vcs, Wash­
inuton, D.O. 

DEAII CONGRESSMAN l\IANN: I write in response to tile rcqut'st tllnt I giyC con­
sideration to the constitutionality of the provision ill S. GU5 (pnge 52, line 1<1-24, 
p. 53, lines 1-2) which requires thc spcl'lflcd diyision of tile [federal] court to 
reyiew a reCOrd of any determination of the Attorney Genernl thnt a specInl 
prosecutor is not required under tile standards set forth in § 592(b) (1) of (he 
bill; and to a further request that consideration be giYcn to the constitutionallty 
of the provision in H.n. 2711 at pnge 6, lines 21-25 which permits the United 
States District Court for the District of Columbia to order the Attorney Gt'nel'ul 
to comply with certain proYisions of the bill. 

The constitutional issue in S. fj(jG would seem to be whether the mnndatory 
reyiew proyision exceeds the Article III, Sl'ctlon 2 "Cnses" and "Controvcrsit's" 
limitation on the extent of federnl judiCial power ns viewed against the bronder 
background of n strong but not nbsoll1te doctrine of the sepnration of powers, 
The strongest constitutlonnl doubts are bnscd upon the standing aspect of the 
Constitution's case or controversy requirement. The nature of this bnrrier to 
judicial reyiew is suggested by the following excerpts from two United States 
Supreme Court opinions delivered forty-fivc years npart: 

E'irst, u due process 'llttact on tile Maternity Act of 1921 wns rejccted in Protlt­
illOham v. Mellon. 262 U.S. 447,488-9 (1923), for the lacl, of "some direct injury 

(62) 
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suffered or threatened, presenting a justieiable issue," The Supreme Court's 
oplnioll concluded that to have granted standing to Mrs, Frothingham would 
have required them "not to decide a judicial controversy, but to assume a posi­
tion of authority Over the governmental acts of another and co-equal depart­
ment, an authority which plainly we do not possess," 

Second, by distingtlishing between general grants of and specific limitations 
011 Congrcsslonal power, Chief Justice Warren and the 'Court majority found 
stauding for one who brought an Establislullent Clause challenge to the Ele­
mentary and Secondnry Education Act of 1005 in Fl(£st y, Gohcn, 302 U,S, 83, 
101 (1008), Even thcre the Chief Justice's formulation of the test for standing 
contained the same essential elements foul1(1 in Frothingham: "[1.']he emphasis 
ill stan(ling problems is on whether the pal'ty i1woldllg federal court jurisdiction 
has a personal stalw in the outcome of the contro"er~y , , ,II "[I]n terlllS of Arti­
cle III limitations on federal court jurlsdietioll, the question of standing is 
l'clatell to whether the (lisllute sought to be ad.imlicllted will be lll'esented in an 
adversary context and in a forlll historically vlew('d as callable of jtHliclal 
r('solution," 

Whllt is llleant by forms "historically viewcd liS capable of judicial resolu­
tion," has been answered differently by such legal scholars as Colw,l Frankfurter 
lind Landis,u Jaffo," Bickel,' Berger,· and Wechsler," 'I'he question that runs 
through their protracted ancl continuing d('bate is whether or not a strnnger who 
lacks personal intorest may chnllcnge governUlental action as a mfi'ttcr of right 
01' only at the discretion of the Court ttlul/or through Congressionally createcl 
standing,1 But the scholars llaye paid little heecl to the different question pre­
sented by S, tiGG-i.e" whether 01' not the court may l'evi('w nn executive branch 
decision in a proceeding that does not provide for the appearance before it of 
either a plaintiff 01' a defemlant, The umitec1 role guaranteed for the Attorney 
General whose d('term!nation Is at stlll,e ill such a proceeding is far more clr­
cumscl'lbed than that enjoyed by a party defelHlant, 

Despite some lowering, from time to time, of the stan(ling baniers to adjudi­
cation, the following recent United Stllt('S Supreme Court opinions reveal that 
all Ulembcrs of the Court today hold, albeit in Yfirylng degrees, to a constitu­
tional Case or Controversy standard which they Interprct as requiring moving 
parties who call prove injury 01' interest whether their claims be based upon di­
rect or relational injury or interest 01' upon statutory status: 

OlIIEF JUSTIOE DUROER 

"[O]ne generllliZilltion is, however, necessary lind thllt is that the question 
of standin!;" In the federal courts Is to be considered in the frameworl{ of 
Article III whif'h restricts jmliclal power to 'cnses' and 'controversies.' "­
Unilell SI '''1S \T, Richal'clsolt, ;l18 U,S.166, 171 (1074), 

The acceptllnce of new cat('gOl'icS of juclicially cogniZiable injury has not 
eliminated the bllsic princillie that to invol{e jurlicial power the claimant 
ll\ust 11l1ve a "personal stake in the outcome" [Ba/cC/' y, Oal'/', 360 U,S, 186, 
20·1 (1002)], or a "Pllrticular, concrete injury" [Sierra Club v, illortoH, 40G 
U,S. 727, 7'10-7'11 (1072)], Oi' "a cllrect injury" [Em llal'to Lc·vitt, 302 U.S, 
033, 6M (1037)], in short something 11101'e thlln "genernlizcd gl'ievailces" 
[Flast v. OOTten, 302 U.S, 83, 100 (1068) ],-UlIitecZ States v, Riehm"<lson, at 
180, 

1 E, 'Colec, Institutes Of the Lnws of Englnnd (1707), 
~ Frnnkfurter .'\: Lnndls, "Powcr of Congrcss OYer Proc~duro In Crlmlnnl Con tempts In 

'Inferior' Fet!ern! Courts-A Study In Sepllrlltion of Powers," 37 Hm'I'. L, RCI), 1010 
(10:1-1), Joillt Allt/·PrlBoist Rell/Qce Oomm. y, McGrath, 341 U,S, 123, 150-150 (10til, Frlllll,. 
furtcr conNII'rlng). 

o ,TIIITe, "Stnl\(lIn~ to '~ecuro ,Tudlcln! RoyleII': Public Actions," 74 ][«1'1\ L. /let!. 1261} 
(llJ(Jl) nnd "Stnlltllng to Seem'e Judlclnl Roylew: I'rlYnto Actions," 75 Ilm'v. L, Rev, 
21i5 (1061), 

'Dlelte!. "Forawnrd: Tho Pnsslyo Virtues, Tho SupreIllo Court, 1060 Term," 7G llm'l), 1" 
Rot!, ·10 (1001). 

n R, Berger, "Stnndlng to SUe In Public Actions: Is It n Constltutlonnl 'Requirement 1" 
78 Yale L, .T. 810 (1060). 

~ WeChslcr, Townrd Neutrnl Prltlclples of Constltlltionnl Lnw," 73 Ilm'v, L, Reo. 1 
(1 OliO), 

1 FOr cXlunple, the 'colllpetitor stnndlng crentcd by the 'CongrcBR In '102(b) of the Fcd~rnl 
'Communlcntlons Aet of 103,\ fillel "CC~1)tt)t1 by the SU!lrCnW Court III pno Y. Sal/elcl's 
11I'ol./ICI's RIlI/./o Stat/on, 300 U,S, 470, 470-·j77 (1040), nutl FOO v. NB(} (IW,\), 310 U,S. 
280, 246 (1043). SCI!. IInltUbnugh, tt!('/IO !('VA OasC8.' A Qual'tel' Oen/III'!) LMel'/' 41 
IUIl/alln L,J, 107, 201-20,1 (1966), 
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JUSTICES BRENNAN, WHITE, M.ARSHALL, POWELL & STEVENS WITH BLACKMUN 
CONCURRING IN QUOTED PORTIONS 

[W]e conclude that appellant Whitener has established independcntly hel' 
claim to assert jlts tCI'Ui standing, The operation of § § 241 and 2'15 plainly 
have infilcted "injury in fact" upon appellant sufficiently to guarantee her 
"concrete adverseness," Bakcr v. Oa1'l', 369 U.S. 186, 204 •.. (1962), and 
to satisfy the constitutionally based standing requirements imposed by 
Article III.-Ol'!liU v. BOI'en, 50 L. Ed. 2d 397,405 (1976). 

MR. JUSTICE STEWART 

"Oongress may not confer jurisdiction on Article III federal courts to 
render adviso1'~' opinions [01'] to ellt'.lrtain 'friendly' suits [01'J to resolve 
'political questions' [becauseJ suits of this character are inconsistent with 
'the judicial funcUon under Article III.-Sierra Oll~b v. Morton, 405 U.S. 
727 (1972). 

"Stancling is not to be denied simply because many people suffcr the same 
injury."-U.S. v. Riohardsol~, 418 U.S. 166, (1974) (dissenting opinion). 

JUSTIOE WHITE, omEF JUSTIOE BURGER AND JUSTIOE nHENQuIST 

Tho allegation hero do not sntisfy tho tllt'cshold requirement of injury in 
fact 01' constituting n justlcinble case or controyersy .•. The aUeged in­
juries are so romote, speculative, and inSUbstantial in fact that they fail 
to confer standing,"-United State8 Y. S,O.R.il.P., '112 U.S. 669, 722-3 (1973), 
dissenting in part). 

The procedUJre outlined in S. 555 also might tie atoocked on grounds of collusive­
ness as in 1I111skl'!lt v. United Statcs, 219 U.S. 34!1, 2~0 (1911) since the proceedings 
as in that case would be paid for out of "funds in the Trcasury.'l 

The strongest argument in favor of the constltuU .. !llality of the review re­
qu:ired by S. 555 is that the Oourt would be performling not an Article III judi­
cial function but an Articlc II, Section 2. clause 2 appolntlv(' function." 

The greatest weakness of the S. 555 prCX)edure would be that it requires n 
judicial determination without pM'ties llccesary to furnish the reulsite 
adverseness. 

Similar but less serious doubts may be 1"aised by a somewhat comparable pro­
vision in H.n. 2711 : 

"§ 591 (Ie) Upon application of a majorilty of majority party members or a 
majority of all rronmajorlty party members of a jucllelary comlttee of either 
House of the Oongress, the United States DIstrict Court for the DIsMct of 
Oolumbia may issue ·any appropriate order (including all order in thc nature of 
n WII'lt of mandamus) commanding the Attorney General to comply with any 
provision of this chapter." 

Unliko S. 55r;, the court hprc would be allowed discretion concerning whether 
to issue an order. Althugh there is a prescribed class of plaintiffs,o they may 
run into Ooloman Y. 1IliUcr 10 problems. An issue in that case was the stancl­
ing of a majOTlty of the Kansas Senate (pittS three House members) to 
bring fin 'action to compel that State's Secretary of State to crase an endorsement 
'Of the "Ohild Labor Amendmcnt." OoncurriIng Justices Frankfurter, Blac1e, 
Roberts and Douglas beHeyed that the legislators had no siJandlng bccause 
they had no Interest in the mattPl' "apar fl'Om the interests that helong to the 
entire commonality of Kansas." But these legislators did not !have the Con­
gressIonal cachet which wouW he nccorded hy H.n. 2711. Which brIngs 11S back 
to the question of the extent to which Congrcss mayor may not create standing 
for those who would not otherwisc have it, 01'. in othel' words, crcllte "private 
attorneys general" even-as here-of pubUc officials. 

8 " ••• but theCongresa mnl' by Inw vest the nppolntment of slIch InferIor officers, ns 
thoy thInk proper, In the President nlnne. In the Courts of Lnw. or In the Henda of 
Depnrtments." Due to the cltntlon of Kntilc'lbaoh v. Mornn,! nnd Oreqon V. 1I11to1tell In 
P"al7lcalltc v. J\£ctropolita'i Lilc 1118. 00.,400 U.S. 205 (1072). sonIc sec WhIte's concurrence 
In thnt cnsIl os resttng not only on whnt DouJ(lna cnllNI the brondest !1ennltlon of stnndlng 
poSSible undcr Article III, but nlBO on § li of the XIVth Amenrlll1Qnt Gunther, Constltu­
tlonnl L~w Oth Ed. 1li72 (1075). Somc rcllnnce might nlRo he plnced In n bron(1 nnniogy 
to the InngunJ(e In Orowell v. Benson. 280 U.S. 22. tiO-fil (1032). ° For n Bomewhnt nnnloJ(ouB provision In the French CouBtltutlnn for n slmllor c1n~B of 
possible plnlntlffia, SM Hnlmbnul,!i" "WnB It Frnncc's Marbury v. lIIadI801~'" 35 0/110 State 
L. J. 010. 017-21 (1074), 

11307 U.S. 4'33, -154-455 (19110). 
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The strongcst support for the constitutionality of 591 (k) Illay be found in 
the cnse of Nadel' Y. BOl'k 11 in which standing to challenge the removnl of Spe­
cial Prosecutor Archibald Cox was granted to three Illcmbers of Congress by 
District Judge Gescll who stated thut "the discharge of 1\11', Cox Pl'ecipitated u 
widespreud eoncerll, if not laq.lt of confidence, in the administrntion of justice 
Numerous bllls are pending in the Senate and House of HepresentatiYes whicl; 
attempt to insulate the Wutergute in(]uiriel:l IllHI prosecutions from Exccutive in­
terference, and impeachment of the Presiclent bccnuse of his ulleged role in the 
Wutergute mutter-including the firing of Mr. COX-is under uctive conslcleru­
tion. Given these unusuul circl1mstnHccS, the stnnding of the three congressionnl 
plaintiffs to pursue their effort to obtain a judiciul determination as to the 
legality of the Cox ellschurge fulls SQuarcly within the recent holding of the 
Un!ted Stutes Court of Appculs for the District of Columbia Circuit in Mitcholl v. 
Lawd, No, 71-1510 (D.C, Cir. Murch 20, 1073) [32 Ad.L.2d 433]." I~ 

Finully, it should be remembered thut in judging either bllI, it would be pos­
sible for the Court to blink the stulUllng issue as it did, for exnmplc, in A(Tlel' v. 
Boar(~ of Eduoation.'" The chances for such an outcome might be enhanced in 
times when the significant requisite number of ,Judiciary COlllmittee members 
join to trigger a special prosecutor mechanism. 

Very truly YOul'S, 
GEORGE D. HAIMDAUOH, 

Profe88ol' of Law. 

CONGRESS OF THE UNITED STA~'ES, 
COMMITTEE ON THE JUDICIARY, 

HOUSE OF REPIIESENTATIVES, 
Wa8hington, D,O., May 25, 197"1. 

Professor RoOER GOLD1[AN, 
St. LOllis University Sohoo~ Of Law, 
8642 Linelell Blvd., St. LOlli8, Mo. 

DI~AR PUOFESSOR GOLD~[AN: I um informed by Subcommittee COUll sci thllt you 
hllve agreed to eXllmine sotne of the constltutionlllQllestions rllisecl by lI,R. 2835 
Ilncl H.R. 2711, specilll prosecutor legislation. I Ilm sure your anlllysis of bhe 
stllnding, case or controversy and sepllration of 110wers issues presentcd in these 
measm'C's wlll be very beneflcilll to the Subcolllmittee as we continue our work 
on this legislation. Your efforts on behalf of the subcomll1lttee are grelltly appre­
ciated, and we wlll include your comments in our IInnl hCIl'l'ing record. 

I Ilm adviseel thllt Bob Lembo, Counsel to the Subcommittee, hilS spoken with 
you about this 11ro.iect Ilnd is sencling you the lllllterials necessllry to clirect yom' 
resellrch efforts. If you neecl Ilny nclelltionui matel'lals 01' assistllllce plense ('on­
tn('t i'llI'. Lembo nt (202) 225-0-100. 

Kind regnrds, 
Sincerely, 

,JA1£ES R. MANN, 
Ohai/'man, SUboommitteo on Ol'llllinal JU8tioe. 

Han. JAJI!ES R. i\IANN, 
Ohairlllall, Subeommitteo on Or/minal JU8tiCO, 
Wa8hinoton, D.O. 

SAIN'l' LOUIS UNIVEIISI'l'Y, 
Saint LOllis, Mo., Allgl/st lS, 19"1"1. 

DEAII CosouEsSMAN MANN: I Ilm plcnsecl to give you my views 011 the sneelal 
prosecutol' billS, H.R. 2711 lind Title I of S. 555, particularly ns ·to the constl­
tUtlOllllllty of those sections which authorize jncUcinl reyiew of nctions tnken 
by the Attorney General with respcr.t to his application for the allIJointmellt of 
the special prosecutor. 

1133 Ad. L. 2d 020 (D.D.C. 10731. I 
In In thnt ansa stnndlng to chnlfcngc the constltlltlonnllty of tho Indo.Ch nn Wnl'. wn~ 

grllntc(l to n group of Congressmen Ily the United Stlltes District Court of Appenls ro~ 
tho District of Colmnllin which stntcd thnt, "If we, for tho mOlllent, nBBlIlIlC thnt dcfendnnts 
nctions \11 continuing 'tho hostllltlcs In Indo-Chinn wero or nro beyond the nuthorlty 
c()nr~rred tlpon thelll by the 'Constitution, n deelnrntlon to thnt crrect would benr llPOI! 
the duties of plnlnUrra to conSider wh~t11cr to Impench defendllnts, nnd upon p\nlntlrrs 
qlllte distinct lind dlffercnt duties to 111nl(Q npproprlntlollS to slIPllort the hostllltlcs, BIICh 
ns t'nlslng 1111 urnw or elllletlng other civil or ·crhnlnnl Icglslntloll. In 0111' \,Iew, theB~ 
consldorntloll8 nrc ·BtlIiic.\Cllt to gl\'o plnlntlO'a II stnmllng to /lI11\lo their cOIllPlnhJt.

4
, , .' 

In 342 U.S. 480 (1052). Soc dlsB~I,\t1llg opinion of Mr. Justice Frnnkfllrter. Id. lit 00 • 
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I. COMP.\RISON OF R.R. 2711 .AND S. 555 

Both bills utilize judicial selection of the special prosecutor by a special panel 
of judges upon application of the Attorney General. However, the bills differ in 
the triggering mechanisms for judicialreYiew of the Attorney General's actions. 

Section 591 (k) of the House Blll autho.rizes the jU(liciar~' committl'es of either 
House. upon application of sufficient numbers of committee members to seek an 
order in the United States District Court for the District of COlUlllbi~ command. 
ing the Attorney General to comply with the provisions of the ('hapter. Most 
comlllonly, the application would be mad!> ,,,hen the Attorney General found 
the matter under investigation to be unsubsthuUated under § 591(a) or that 
no conflict of interest existed under § 591(f). 11ess liltely, though permissible 
under the bill, would be an application to cOIll'.Hancl the Attorney General to 
refrain from seeldng the appointment of l1. ;:;Verial prosecutor b(l('ausl' the com· 
mittee members felt the matter was uIUmbstantiated 01' no conflict existed. Other 
examples of grounds fOI- applying to the district court includl' the Attol'llt'y 
Gene1.'all'efusillg to conduct an iIn'estigation becallse information received under 
§ 591 (a) was not "specific" ; filing an incomplete ll1emol'llndum with thl' special 
panel that a mutter is unsubstantiatrd (§ 501 (c) ) j refusing to apply for a special 
prosecutor when 60 days have elapsed under § 591(e) j and failing to notify the 
judiciary committel's in writing that he has not made an application for '1 special 
prosecutor upon their request (§ 501 (j) ). 

The various examples mentioned above obviOusly differ in terllls of the range 
of discretion yes ted by H.R. 2711 in the Attorney General. 

Sectionli02(e) (3) C) of Title I of S. 55G, passed by the Senate on June 27.1077, 
authorizes the special panel of the court to review, sua sponte, the decision of 
the Attorney General not to seelt apilointment of a spccial prosecutor bN'ause he 
finds no confiict or appearance of a confiict exists under § 592 (e) (1). The court 
may request all materials necessary to maIm a decision 011 whether a conflict 
or the appearance of a conflict exists, and can appoint a special prosecutor if the 
court finds that it does. 

The differences between the approaches of the two !Jill!'; are: 

H.R.2711 S.555 

Who initiates the review process •••••••••• Members of Congress •••••••••• , ••• Special panel. 
What is reviewed by the court •••••••••••• All duties of the Attorney General The Attorney General's decision that 

under the chapter. no conflict exists. 
Court relie!.. •••.••.•••••••••••••••••••• Order to Attorney General to comply Appointment of special prosecutor. 

with act. 
Reviewing courL •••••.••••••••••••••••• ~ederal district court, District of Special panel. 

Columbia. 

II. CONSTITUTIONAL QUESTIONS RAISED."Y SEOTION lilO (It), :n.R. 2711 

(A) Standing 
The majority of the majority party members 01' the majority of all non· 

majority party mewbers of either congressional judiciary committee is granted 
standing to command the Attorney General to comply with the chapter. As 
Professor Archibald Cox put it in recommending this kind of enforcement pro· 
vision in the bill, not every citizen ought to be able to bring a criminal inyestiga· 
tion into public view by litigation. Yet even Lhough Congress has great power to 
grant standing, there are still Article III limitations on how far Oongress can go. 

Most importantly, persons seeking judicial relief in an Article III court must 
hav~ suffered injury·in·fact. Cases involving standing 01' legislators Illlve ~'equired 
an infringement on a member's voting power (Coleman v. Miller, 307 U.S. 433 
(1939) (state legislature) ; ICennccly Y. Sampson, 511 F.2d 430 (D.O. Cir., 1974», 
ability to partiCipate in legislative deba1te (Holtzman Y. Sehlesingc/', 484 F.2d 
1307 (2d Oir., 1973) (dietll). or duties in imlleachment proceedings (Mitchell 
y, Laird, 488 F.2d 611 (D.G., 1973).) Some Courts of Appcals have found injury 
to more generalized duties of congressmen to be sufficient (ilIitohelZ Y. Lab'cZ, 
supm) while others have required more particularize!l injury as 01 '.lerwi~e no 
limits could be set (IIm'/'illgton Y. Sohlesingcr, 528 F.211 455 (4th Clr., 1(75) j 
IIoltzma,n Y. Sohles'lnge/', supra). Although the above cases, unlike § 501(k), 
did not involve specific grants of standing by Congress, the trend of the Supreme 

I' 
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Court suggests that the more limited view of standing adopted by the Second 
and FOUl'th Circuits wou!(l be followed. See, e.g., Simon v. Ea8tel'1~ Kcntucky 
WclfU)'c Biuhts Organization, Inc. '120 U.S. 26 (1970). 

The Wcf.fa,l'c Biuhts case also emphasized all additional Article III standing 
requirement that the relief sought from the court must remedy the injury. The 
injury must be connected to the challcnged actions by more than "speculative 
inferences." Assuming the injury incurred by the Attorney General's failure to 
proceed is that a potentially guilty person is not prosecuted and convicted, the 
relief granted by ,the court must remedy that wrong. Since the special prosecutor, 
when appointed, might Iiml the matter unsubstantiated 01' drop the prosecution 
at some later stage, the remedy under § 1391 (1\:) of ordering the Attorney General 
to proceecllllay not relieve the injury. 
(il) Separation Of Powers 
~'he committee has heard much testimony whether judicial appointment of the 

special prosecutor violates the doctrine of separation vf powers. I will acldress 
the relatecl question, assuming the constitutionaIl!:~- vi. judicial appointment, can 
a court review executive action preliminarily to the appointment? 

The Supreme Court near the end of the last term articulated a test for deter­
mining whether a separation of powers problem existed: 

"[I]n determining whether the Act disrupts the proper balance between the 
coordinate branches, the propel' inquiry focuses on the extent to which it prevents 
the Executive Brancll from accomplishing its constitutionally assigned func­
tions .... Only where the potential for disruption is present must we then 
determine whether that impact is justified by an overriding need to promote 
objectives within the oonstitutional authority of Congress." Nixon v. Aclminis­
tratol' Of General Scrviccs, 97 S.Ot. 2777, 2790 (1977). 

The 1J0urt also pointed out that claims of interference with one branch by 
n.nother are less viable where one branch has expr,'9rsc{1 its agreement with the 
other: "[T]he fact that neither President Ford nor President Cartel' supports 
appellunt's (Nixon's) claim detracts from the weight of his contention that the 
Act impermissibly intru<Jrs into the executive function und the needs of the 
Executive Branch." Nix(;1t, 8upra at 2703. Thus, to the extent the executive 
branch supports H.R. 2711, the less force is the argument that tlle bill works an 
unconstitutional interference with that brunch. 

The question raised by § 591 (1,) is whether that section involyes intrusion 
upon prosecutorial discretion, or whether it i!'l concernecl solely with ministerial 
functions of the Atborney General. Several witnesses during en.rlier considera­
tion of tile special prosecutor bills pointed out the concern of court interference 
with that discretion. Willialll B. Spann, Jr., testifying before this cOlllmittee on 
H.R. 1'1476, notecl that, "~'he COUl't woulcl have no power to review discretionary 
prosecutorial clecisions as to the merits of a particular case, whether or not it is 
frivolous or what tactics should be pursuecl in an investigation or prosecution. 
The courts, of course, cannot interfere with prosecutorial discretion." 

When the Attorney General nllll,es the decision thut a given matter is un­
substantiated, he is in effect cledding not to prosecute. Yet uuder Sec. 591 (1\:), 
the district court may be asl,ed to find that decision incorrect and, in effect, 
reverse the Attorney General's llecision no~ to proceecl with the prosecution. If 
that reading of § 591 (1\) is correct, the court would ,apparently be able to review 
the Attorney General's raw files in order to determine whether he compliecl with 
the chapter. Snch reyiew works a serious intrusion into areas traditionally left to 
the prosecutor's discretion. The Senate, perllllps in recognition of this problem, 
made the Attorney Genernl's clecision not to proceed because of insubstantiality 
final, subject only to filing a report of that finding with the court, § 592 (b) 1. The 
COlllmittee might want to consider adol~' lnp' its former position, quite similar to 
the current Senate approach, in H.R. 144'lti, ~ 594(d) (1). 

III CONS'l'ITUTIONAI, QUESTIONS UAJSED BY § 503 (e) (3), S. G5G 

The approach of S. CiGu to reviewing actions of the Attorney Geul'l'uJ wltll 
respect to his application fol' a special prosecuto!', like the earlier house version 
of H.R. 14'170 talws the judicial function outside all Al'ticle III cnse by relating 
the review td the court's Article II npIl'Dintment power. Separation of powers 
problems remain, though to a lesser extell t than under li.n. 2711. Review. is 
limited to the situation where the Attorney General might not be able to exercise 
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independent judgment, that is, where a conflict of interest situatiGi"i exists. Thus, 
even if judicial oversight impinges on executive branch functions, "it is justifh.'{} 
by au overriding need to promote objectives within the constitutional authority 
of Oongress." Niwan, supru at 2790. Both Professor Miller, commenting on this 
aspect of H.R. 14476, and Professor Miskin, discussing S. 495, the predecessor 
to S. 555, found the limited oversight function in the court to be clearly con­
stitutional. 

IV CONOLUSION 

Both bills re~ognize the need for some judicial review of the Attorney Gen­
eral's decision whether or not to seek a special prosecutor. Because the house 
version raises questions of standing ancl separation of powers which are largely 
avoided by the Senate approach, I would recommend the committee consider 
whether § 591 (k) is likely to ensure measurably more vigorous action by the 
Attorney General than the constitutionally soundel' approach of S. 555 and 
H.lt. 14476. 

Sincerely, 
ROGER L. GOLDMAN, 

Profossor Of LUll}. 

, 
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APPENDIX 3 
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Text of H.R. 2835, H.R. 2711, H.R. 7234, H.R. 8415, and Title I of "; 
S 555 follows: 

Special Prosecutor legislation referred to the Subcommittee Oll 
Criminal J nstice. 

90TJI CONGRESS H' • R". . ~)'·8· 35 Is'r SESSION ..., 

IN THE HOUSE OF REPRESENTA'rIVES 

FmmUAUY 1, 1077 

Mr. MANN (for himself, Mr. DmNAN, ~rr. M.\ZZOLI, und Mr. IIYDB) introduced 
the following bill; which wus refel'red to t.he Committee on the Judiciary 

A BILL 
To nmend title 28 of the United States Oode to provide for the 

appointment of a special prosecutor in appropriate cases, 

and for other purposes. 

1 Be it enacted by the Senate and House of Repl'esenta-

2 . aves of the United States of America in Oongress assembled, 

3 SHORT TITLE 

4 SECTION 1. This Act may be cited as the "Special 

5 Prosecutor Act of 1977" . 

. 6 SPECIAL PROSECUTOR 

7 SEO. 2. (a) Title 28 of the United States Oode is 

8 amended by inserting immediately after chapter 37 the fol­

g lowing new chapter: 

(69) 
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"Chapter 39,-SPECIAL PROSECUTOR 

"Sec. 

"591. Applicability of provisions of this clmptcr. 
"G02. Determination whether to apply for appointment of It speciltl prose-

cutor. 
"593. Duties of the division of the court. 
"594. Authority and duties of It speciltl prosecutor. 
"505. Reporting and congressiollal oversight. 
"596. Removal of It speciltl prosecutor j termination of office. 
"597. Relationship with Department of Justico. 
"508. Termination of efi'ect of chapter. 

2 "§ 591. Applicability of provisions of this chapter 

3 "(0,) The Attorney General shall conduct an investiga-

4 tion pursuant to the provisions of this chapter whenever 

5 the Attorney General receives specific information tho,t any 

6 of tho persons described in subsection (b) of this section 

7 has-

8 

9 

10 

11 

12 

12 

14 

15 

16 

17 

/I (1) violated any Federal eriminal law involv­

ing the abuse of Federal office; 

"(2) violated any Federal criminal law regulat­

ing the fino,ncing or condv.at of elections or election 

campaigns; or 

" (3) violo,ted any Federal criminal lo,w relating 

to the obsb'uction of justice or perjury, or conspired 

to violate any such Federal criminal law or to defraud 

the United States. 

" (b) The persons referred to in subsection (0,) of this 

18 seotion are-

19 " (1) The President or Vice President. 

• 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

71 

" (2) Any individual serving in a pO!'ition listed 

in section 5312 or section 5313 of title 5 of the United 

States Code. 

t< (3) Any individual working in the Executive 

Office of the President and compensated at a rate not 

less than the rate provided for level IV of the Executive 

Schedule under scction 5315 of title 50f the United 

States Code. 

t< (4:) The Director of the Federal Bureau of 

Investigation. 

t< (5) Any individual who held any office or position 

described in any of paragraphs (1) through (4) of this 

subsection during the incumbency of the President or 

during the pcriod the last preceding President held of­

fice, if such preceding President was of the same political 

party as the incumbent President. 

t< (6) A national campaign manager or chairman of 

any national campaign committee seeking the election or 

reelection of the President. 

"§ 592. Determination whether to apply for appointment of 

a special prosecutor 

22 

23 

24 

II (a) The Attorney General, upon receiving specific 

information that any of the persons described in section 591 

(b) of this title has engaged in conduct described in section 

25 591 (a) of this title, shall conduct, for a period not to exceed 
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1 six.ty days, such preliminary investigation of the matter as 

2 the Attorney General deems appropriate. 

3 It (b) (1) If the Attorney General, upon completion of 

4 the preliminary investigation, finds that the matter is so 

5 unsubstantiated that no further investigation or prosecution 

6 Is warranted, the Attorney General shall so notify the divi-

7 sion Df the court specified in section 593 (a) of this title, 

8 and the division of the court shall have no power to appoint 

9 a special prosecutor. 

10 (/ (2) Such notification shall be 'by memorandum oon-

11 tainil1g a slll11l11ary of the information received and a sum-

12 mul:'y 0£ the results of any preliminary investigation. 

13 " (3) :Such memorandum shall not be revealed to any 

14 third party without leave of the division of the court. 

15 " (c) (1) If the Attorney General, upon completion of 

16 the preliminary investigation, finds that the matter warrants 

17 further investigation or prosecution, or if sixty days elapse 

18 from the receipt of the information without a determination 

19 uy the Attorney General that the matter is so unsubstantiated 

20 us not to warrant further investigation or prosecution, then 

21 the Attorney General shall apply to the division of the 

22 court for the appointment ora special prosecutor. 

23 It (2) The application shall contain sufficient mforma-

24 tion to assist the division of the court to select a special 
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Ilrosecutor and to define that special prosecutor's prosecu­

torial jurisdiction. 

" (3) The application shall not be revealed to any 

third party without leave of the division of the court. 

"(d) (1) 1£-

CI (A) after the filing of a memorandm;n under sub­

section (b) of this section, the Attorney General 

receives additional specific information about the mat­

ter to which such memornndllm related; anel 

" (B) the Attorney General determines, aftcr such 

additional investigntion as the Attorney General deems 

appropriate, that such information warrants further 

investigation or prosecution; 

then tho Attorney General shall, not later than sixty days 

after receiving such additionnl informntion, apply to the 

division of the court for the appointment of a special 

prosecutor. 

" (2) The application shnll conblin sufficient informa­

tion to assist the division of the court to select a special 

prosecutor and to define that special prosecutor's prosecu­

torial jurisdiction. 

tt (3) The application shall not be revealed to any thircl 

party without leave of the division of the court. 

,t (e) If, in the course of any Federo,l crinlinal invest\-
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1 gation, the Attorney General determines that the continua-

2 tion of the investigation 01' that any resulting prosecution may 

3 so directly and substantially affect the political or personal in-

4 terests of the President or the Attorney General 01' the in-

5 terests of the President's political l)arty as to make it 

6 inappropriate in the interest of the administmtion of justice 

7 for the Department of Justice to conduct sueh investigation, 

8 then the Attorney Geneml slw.ll apply to the division of the 

9 court for the appointment of a special prosecutor. 

10 "(f) The Attorney General may ask a special prosecutor 

11 to accept referml of a matter that relates to a matter witllin 

12 that special prosecutor's prosceutorial jurisdiction. 

13 "§ 593. Duties of the division of the court 

14 "'(a) The division of the court which is referred to in 

15 this chapter, and to which functions are given by this chap-

16 ' tel', is the division established under section 49 of this title. 

17 " (1 ) Upon receipt of an application under section 592 

18 ( c), (d), or (e) of this ti tIe, the division of the court shall 

19 ' appoint an appropriate special IJrosecutor amI shall define 

20 that special prosecutor's prosecutorial jurisdiction. A special 

21 prosecutor's identity and pl'osccntorial jurisdiction shull be 

22 ' made public upon request of the Attorney General or upon a 

23 determination of the division of the court that disclosure of 

24 the identity and prosecutorial jurisdictioJi of such special 

25 prosecutor would be in the best interests of justice. 
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1 " (c) The division of the court, upon request of the At-

2 torney Geneml, mo,y expand the prosccutorial jurisdiction 

3 of all existing Sl)ccial prosccutor. Such request may be in-

4 corporated in eLll application for the appointment of a special 

5 prosecutor under this chapter. 

6 " (d) The division of the court may not appoint as 0, 

7 special prosecutor o,ny person who holds any office of Vrofit 

8 01' trust under the United States. 

9 "§ 594. Authority and duties of a special prosecutor 

10 "(a) Notwithstanding any other provision of law, a 

11 RpeciaJ prosecutor appointed under this chapter shall ho,ve, 

12 with respect to all matters in such spocial prosecutor's prose-

13 cutorial jurisdiction established under this chapter, full power, 

14 and independent o,uthority to-

15 " (1) conduct proceedings before gmnd juries o,nd 

16 other investigations; 

17 " (2) purticipate in court proccedings and engage 

18 in any litigo,tion, including civil o,nd criminal matters, 

19 as he decms necessary; 

20 It (3) o,ppcal My dceision of 0, court in any case 

21 01' procceding in which such spccial prosecutor pal'tic-

22 ipatcs in an official co,pacity; 

23 II (4) review all documentary evidence available 

24 from any source i 



76 

1 Ie (5) determino whether or not to contest tbe as~ 

2 sertion of any testiuionial privilege; 

3 tI (6) receive appropriate na,tional seeurity clear-

4 ances and, if necessary contest in (JOurt, including where 

5 appropriate participation in in camera proceedings, any 

Gelaim of privilege or attempt to withhold evidence on 

7 gronnds of national s('C'urity; 

S tI (7) make applications to any Federal comt for a 

D grant of immunity to any witness, consistent ,vith ap-

10 plicable statutory requirements, or for warrants, sub-

11 penas, or other court orders, and for purposes of sections 

12 6003, 6004, and 6005, of title 18, United States' Code, 

13 as amendeel, a special prosecutor may exercise the au-

B thority vested in a United States attorney or the Attor~ 

15 ney Geneml; 

IG tI (8) inspect, obtain, or use the original or copy of 

17 any tax return, in aeeordanee with the applicahle stat-

18 utes anel regulations, and for purposes of section 6103, 

19 of title 26, Uniteel States Code, as amenelec1, anel tho .. 
20 rcgnlatious therennelcr, a special prosecutor may exer-

21 ' cis!} tho powers vestcel in. a U nite(l Stntcs attornoy or 

22 the Attorney General; 

23 II (9) initiate aild con('mct prosecutions in any court 

2·! of competent jm'isdictiol1, frame and ~jgn indictments l 
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1 filo informations, and handle all aspects of any case in 

2 the namo of tho United States i aml 

S It (10) exerciso all other investigative and prosecu-

4: torial functions and powors of the Del)artmentof J~lstice, 

5 tIto Attorney Geneml, and any other officer or employee 

G of tho Departmont of Justice, oxcept that the Attorney 

7 General shall oxeroise direction or oontrol as to those 

S matters that spocifically requiro the Attorney Oenoml's 

t personal action under seetion 2516 of title 18, United 

10 Codo. 

n II (b) A Sl)ecial prosecutor appointed under this chapter 

12 shall receivo compensation at It per diem rute oqual to the 

13 mto of basic pay for level IV of tho Executive Schedule 

l·b under section 5315 of title [) of tho Unitcd States Coelo. 

15 tI (c) ]'01' tho purposes of carrying out tho duties of 

16 tho offico of special prosecutor, a specie;l prosecutor shall 

17 have 1)owor to appoint, fix tho componsation, and assign the 

18 dutios of snch Cml)loyecs as such special prosecutor deems 

19 necossary (including ilwestigatorfl, attorneys, and part-timo 

20 consultants). ~J.1he 1)osit10ns of all snch employoos are ex-

21 omptcd from the competitivo service. No such employee may 

22 lle compensated at a, rate exceoding' the maximum rate pro-

23 vided for OS-18 of the Geileral Schedule under seetion 5332 

24 of title [) of tho United States Oode. 

001-072 Q - 70 • 0 
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1 ,; (d) A special prosecutor may request, find the Del)art-

2 ment of Justice shall provide to such special prosecutor 

3 assistance which may include affording to such special prose-

4 cutor full access to any records, files, or other materials 

5 relevant to matters within such speciall)l'osecutor's prosecn-

6 torial jurisdiction, and providing to such speoial prosecutor 

7 the resources nIH1 personnel require(1 to perforlll sneh special 

s proseoutor's duties. 

D U (e) A special prosecutor may accept referml of a 

10 matter by the Attorney Gencral, if the matter relates to a 

11 matter within the proseeutorial jurisdiction estltblished by 

12 the division of the court. 

13 "§ 595. Reporting and congressional oversight 

14 " (a) A special prosecutor ftpl)ointed under this chnp-

15 tel' may make public from time to time, and shall send to 

16 the Congress at least annually, statements Ol' reports on 

17 the activities or such special l)l'oSeoutor. Thcse stat(lments 

18 and reports shall contain such information as that special 

19 prosecutor dcems appropriate. 

20 " (b) (1) In addition to any reports made under sllb-

21 section (a) of this section, a sl)ccial prosecutor appointed 

22 undcr this chapter shall, at the conclusion of such speoial 

23 prosecutor's duties, submit to the division of the court n, 

2,1; report under this subsection. 

25 " (2) A report uncleI' this subseotion shall set forth 
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1 fully and completely a description of tho work of the special 

2 proseoutor, including the disposition of all casos brought, 

3 lind tho reasons for not prosecuting any matter within the 

4 prosecutorial jurisdiction of suoh special prosecutor which 

[5 was not proseeuted. The rcport shall bo in suffioient dotail 

G to allow determinati.on of whethor the special prosecntor's 

7 investigation was thoroughly and fairly completed. 

8 " (3) ~'he division of tho COUl't lllay releaRc to the Oon-

9 gress, the Imblic, or to any appropriate 1101'son, such portions 

10 of a report made uuclor this subsection as the division deems 

11 nppl'opriate. '1'he diyision of tho court shall mnko such orders 

12 as nro appropriato to protoct tho rights of any in(lividual 

13 namod in such rcport and provcnt unduo interf6renco with 

14 any pending l)l·osecution. 'fho division of tho COlU't may make 

15 nny portion of a repol't undcr this section l1,Vailablo to any in-

IG clivi dual 11amecl in such report for tho plU'lloses of recoiving 

17 within a timo limit set by tho division of tho comt nny C0111-

18 mcnts or factual info1'111ation that such imliric1ual may sub-

19 mit, Such commcnts and factnnl information, in whole or in 

20 part, may in tho diHC1'etion or ~n('h division he includccl as 

21 un appc1Hlix to such report . 

22 " (0) A. spedal Ill'oRC'cnlol' ~hnl1 Ill'Omptly f\dviso the 

23 ITollRe of llcprcscntlttivcs of uny substantial amI crccliblc in-

24 formation which sttC'h sl1cciltl prosecntor recoives thnt may 

25 con~ti tnte gl'onlld~ (or an impcachment. Nothing in this chap-
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1 tel' or section 49 of this title shall prevent the Congress or 

2 either House thereof from obtaining information in tlle course 

:3 of an impeaolunent proceeding. 

4 (( (d) The appropriate committecs of the Congress shall 

5 have oversight jurisdiction with rcspcct to the official 

6 conduct of any !!J,;;cinl prosecutor appointed under this c11ap-

7 tel', and snch spccial lU'osccutor shall have the duty to co­

S operate with the exercise of such oversight jurisdiction. 

!) "(e) A majority of majority party members or a ma-

lO jority of allnonmajority party members of a judiciary com-

11 mittee of either IIOlise of the Congress may request in writ-

12 ing that the Attorney General apply for the appointmcnt of 

13 a special prosecutor under this chapter. Not later than thirty 

14 days after the receipt of such a reqnest, the Attorney General 

15 shall provide written notification of any action the Attorney 

16 General has tak~l1 under this chapter in response to such 

17 request and, if no application has been made to the division 

18 of the court, why such application was not n1ade. Such writ-

19 ten notification shall be provided to the committee on which 

20 the persons making the request servc, and shall not be 

21 revealed to any third party, except that thc committee 

22 may, either on its own initiative or l1pOll the request of the 

23 Attorney General, make public such portion or l)Ortiol1s of 

24 sllch notification as will not in the committee's judgmcnt 

25 prcjudice thf\ rights of any individual. 

.. 
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1 "§ 596. :aemoval of a special prosecutor; termination of 

2 office 

3 /I (a) A special prosecutor appointcd under this chaptcr 

4: "may be removed from office, other than by impeachment 

5 and convictio~, only l)y the divi~i.on of the court and only 

G for extraora~na]'y impropriety or such incapacitation or other 

'i eondition as substantially impairs the pcrformancc of such 

s special prosecutor's duties. 

D /I (b) (1) An office of special prosecutor shaH terminate 

10 upon the submission by the special pro[ecutor of notification 

11 to the Attorney General that the investigation of all matters 

12 within the prosecutorial jurisdiction of such special p!osecu-

13 tor or accepted by such special prosecutor under section 

14 594 (e) of this title, und any resulting prosecutions, have 

15 been completed or so substimtiully completcd that it would be 

16 appropriate for the Dcpul:tment of Justice t6 completo such 

17 investigations and prosecutions. No such submission shall 

18 be effective to terminate such office-until aFter the comple-

19 tion and filing of tho report required under section 595 (b) 

20 of this title. 

21 /I (2) The division of the court, oither on its own motion 

22 01' upon suggestion of the Attorney General, may terminate 

23 an office of special prosecutor at any time, on the grotmd " 

24 that the investigation of all maUel's within the prosecutorial " 

25 jurisdiction of the special prOSe\1Utor or accepted by such 
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1 special prosecutor under section 594 (e), and any resulting 

2 prosecutions, have been completed or so s~lbstantially com-

3 pleted that it would be appropriate for the Department of 

4 Justice to complete such investigations and prosecutions. 

5 "§ 597. Relationship with Department of Justice 

6 "(a) Whenever a matter is in the prosccutorial juris-

7 diction of a special prosecutor or has been accepted by a 

s special prosecutor uncleI' 'Scction 594 (e) of this title, the 

9 Department of Justice, tlle .Attorney General, and a1..: other 

10 officers and employees of the Department of Justice shall 

11 suspend all investigations and proceedings regarding such 

12 matter, except to the extent required by section 594 (d) 

13 of thls title. 

14 " (b) The .Attorney General or the Solicitor General 

15 may make a presentation to any court as to issues of law 

16 raised by any case or proceeding in which a special prose-

17 cutor participates in an official capacity or any appeal of 

18 such a case or proceeding. 

19 "§ 598. Termination of effect of chapter 

20 "This chapter shall cease to have effect :five years after 

21 the date on which it takes effect, except as to the completion 

22 of then-pending matters, which in the judgraent of the divi-

23 sion of the court require its continuance in effect. This chapter 

24 shall continue in effect with respect to such matters until 
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1 the division of the cotu't determines that such matters have 

2 been: completell.". 

3 (b) The tables of chapters for title 28 of the United 

4 States Oode and for part II of such title 28 are each amended 

5 by inserting immodiately after the item relating to chapter 

6 37 the following new item: 

"39. Special prosecutor.". 

7 (c) There are authorized to be appropriated for each 

.8 fiscal year such sums as may be necessary, to be hold 

9 by the Dcpartment of Justice as a contingent fund for 

10 the use of any special prosecutors appointed under chapter 

11 39 (relating to speciallH'OSecntor) of title 28 of the Unitecl 

12 States Oode in the carrying out of functions under such 

13 chapter. 

J4 ASSIGNMENT OF JUDGES TO DIVISION TO APPOINT SPECIAL 

15 PROSECUTORS 

16 SE~. 3. (a) Ohaptcr 3 of title 28 of the United States 

17 Oode is amended by adding at the end tho following new 

18 section: 

19 "§ 49. Assignment of judges to division to appoint special 

20 prosecutors 

21 .1 (a) Beginning with the two-year period commenoing 

22 on the date this section takes effect, the chief judge of the 

23 United States Oomt of Appeals for the District of Oolumbia 

24 shall assign three persons who are judges or justices for 
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1 each successive two-year period to a division of the United 

2 States Oourt of Appeals for the District of Oolumbia to be 

3 the special panel of the court for the purposes of chapter 39 

4 of this title. 

5 " (b) Except as provided under subseetion (f) of this 

6 section, assignment to the division established in subsection 

7 (a) of this section shall not be a bar to other judicial assign­

S ments during the term of such division. 

9 " (c) In assigning judges or justices to sit on the divi-

10 sion establiilhed in subsection (It) of this section, priority 

11 shall be given to senior rctired circuit judges and senior 

12 retired justices. 

1S " (d) The chief judge of the United States Oourt of 

14 Appeals for the District of Oolumbia may make a rcquest 

15 to the Chief Justice of the United States, without presenting 

16 a certificate of necessity, to designate and assign, in accord-

17 ance with section 294 of this title, retired circuit court judges 

18 of another circuit or retired justices to the division established 

19 under snbsection (a) of this section. 

20 " (e) Any vacancy in the di.vision established under 

21 subsection (a) of this section shall be :filled only for the 

22 remainder of the two-year pcriod in which such vacancy 

23 occurs and in the same manner as initial assignments to the 

24 division were made. 

25 'It (£) No judge or justice who as a member of the divi~ 

, 
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1 sion established in subsection (a) of this section participated 

2 in a fun~tion conferred on the division under chapter 39 of 

3 this title involving a special prosecutor shall be eligible; to 

4 participate in any judicial 'proeeeding involving a matter 

5 which involves such special prosecutor while such special 

6 prosecutor is serving in that office or which inyolves the exer-

7 cise of such special prosecutor's official duties, regardless of 

8 whether such special prosecutor is still serving in that 

9 office.". 

1.0 (b) The table of sections for chapter 3 of title 28 of 

11 the United States Code is amended by adding at the end 

12 the following item: 

"49. Assignment of judges to division to nppoint special prosecutors.". 

13 DISQUALIFICATION Oll'. Oll'FIOEItS AND ]1l1lPLOYEES OF THE 

14 D]1P ART:M]1NT OF JUSTICE 

15 SEO. 4. (a) Chapter 31 of title 28 of the United States 

16 Code is amended by adding at the end the following: 

17 "§ 528. Disqualification of officers dnd employees of the 

18 Department of Justice 

19 "The Attorney General shall promulgate rules and regu-

20 lations which require any officer or employee of the Depart-

21 ment of Justice, including a United States attorney or a 

22 member of his staff, to disqualify himself from participation 

23 in a particular investigation or prosecution if such partici-

24 pation may result in a personal, financial, or political conflict 
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1 of interest, 01' the appearance thereof. Such rules and l'egula-

2 tions may provide that a willful violation of any pro'vision 

3 thereof shall result in removal from office/'. 

4 (b) The table of sections for chapter 31 of title 28 of 

5 the United States Code is amended by adding at the end the 

6 following: 

"528. Disqualificntion of officers and employees of the Department of 
Justice.". 

.. 

-~ 
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95TII CONGRESS H R 2711 1ST SESSION • • 

IN THE HOUSE OF REPRESENTATIVES 

,TANUAlty :U,1077 

Mr. IIYm, introduced the following bill; ",hi(·1t W[lS rllferreci to the CommittClI 
on tho.Juclieilll'Y 

A BILL 
T{) amend title 28 of the United States Code to provide for the 

nppointment of a special prosecutor inappropriate ca!les, and 
for other purposes. 

1 Be -it enacted by the Senate and HOllse of Repl'esenta-

2 lives of the United States of America in Oongl'ess assembled, 

3 snORT .TITLE 

4- SEC'l:ION 1. Thi~ Act may be cited as the "Sl)ecinl 

5 Prosecutor Act". 

6 SPRCTATJ rnOSRCUTOR 

7 SEC. 2. (a) Title 28 of the United. States Oode is 

8 amended by inserting inm;eclintely after chapter 37 the fol­

D lowing new chapter: 
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"Chapter 39-SPECIAL PROSECUTOR 

IISee. 
"li91. Appointment. 
"592. ProseclItorial jurisdiction; uuthority. 
"593. Removal or termination. 
"594. Final report; congressional oversight. 
"595. Presentations by Attorney General and Solicitor Genem!. 
"596. 'Special panel of the comt. 
"597. 'l'ermination of effect of chapt.er. 

2 "§ 591. Appointment 

3 "(a) Upon receiving any specific information that any 

4 of the persons described in subsection (b) of this section 

5 has-

6 " (1) knowingly authorized or engaged in any Fed-

7 eral criminllJ act or omission involving the abuse of 

8 Federul office; 

9 "(2) knowingly authorized 'or engaged in any act 

10 or omission constituting a violation of any Federal 

11 criminal law regulating the financing or conduct of elec-

12 tions 'or election campaigns; or 

13 " (3) violated any Federal criminal law relating to 

14 the obstruction of justire or pei'jnry, or conspired to 

15 violate any such Federal criminal la,w '01' to defraud the 

16 United States; 

17 the Attorney General shall cOll(luct, for a period not to 

18 exceed sixty days, such preliminary investigation as the 

19 Attorney General deems appropriate to ascertain whether 

20 the matter under investigation is so unsubstantiated that no 

21 further investigation 'Or prosecution is warranted. 
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J, tI (b) The persons referred to in. subsection (a) ofthis 

2 section areas follows: 

3 tI (1) The President or Vice President. 

4: "(2) Any individual serving in a position compen-

5 sated at leyel I of the Executive Schedule under section 

6 5312 of title 5 of the United States Oode. 

7 " (3) Any individual working in the Exccutive 

8 ~mce of the President and compensated at a rate not 

9 less than the rate provided for level IV of the Executive 

10 Schedule nnder section 5315 of title 5 of the United 

11 States Oode. 

12 " (4) The Director of the Federal Bureau of Iu-

13 vestigutioll or the Director of Oentral Intelligence. 

14 tI (5) Any individual who held any office or position 

15 described in any of paragraphs (1) through (4) of this 

16 r,ubsection during the incnmbcncy of the President or 

17 <lllring the period thc last preceding President held 

18 office, if snch precoding President was of the same 

• 19 political party as thc incumbent President. 

20 " (6) A national campaign manager or chairman of 

21" any national campaign committce seeking the election 

22 or l'('('l('ction of the President. 
-

23 II (7) A Memb~r of Congress (including a Delegate 

24: to the House of Representatives or Reshlent Commis-

25 sioner in the House of Representatives). 
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1 I( (0) If the 1\ ttOl'fi('Y Clenrral finds tho matter subjeot 

2 to pr('limiiuu'y inYcstigationin accordance with subsection 

3 (a) of: this sccti~n is so unsubstantiated that no further 

4: investigation or proseoution is warranted, the Attorney 

5 General shall file a memorandum with the special panel of 

6 the court .. Su.cb memorandum shall contain a summary of 

7 the information received and the rc~mlts ofi any l)reliminm'Y 

8 investigation, 

9 (l (d) If, after the filing of n. memornndnm uncler sub-

10 section (c) of this s(,ction, the A ttorncy G (,l1cml rccciws 

11 additional specific information nbout the matter to which 

12 such memomndum related, which informntiol1, in the judg-

13 ment of thc Attol'lH'Y Genem], warrants further irlYestigation 

141 or prosecution, the Attorney Geneml shall, not later than 

15 thirty clays aft-el' receiving such additional information, apply 

16 to the special pauel of the conrt for the appointment of 

17 . a spcoial proseoutor. 

18 l' " (e) If the Attorney General finds the matter subjcct 

19 to prcliminaryirwestigation in accordance wi th subs('ction 

20 (n.) of this section warrants further investig'ationor prosccu-

21' tion, or ,if sixty days elapse from the receipt of the informa-

22 tion !lIHl the Attomey General has not yet detcrmillC(l that 

23 the matter is so ul1'mhstnntiated thut the matter (Iocs not 

24· wUJ'l'unt fnrthcl' investigation, then the Attomey Gent'ral 

25 shall apply to the special pnnel of the court for the appoint-

26 ment of fl· speeial prosecntor. 

• 
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1 "(£) If, in tho course of !Illy Federal crimill!ll investiga-

2 tion, the Attorney Genoml cletermines that the continuation 

3 or the investigation or of It resulting prosecution or the out-

4: come of such investigation 'or prosecution may so directly 

5 -ancl substantially affect the political interests of the President, 

6 of tho President's political party, or of '~he Attorney Gen-

7 eral!ls to mRke it inappropriate in the interest of the admin-

8 istl'ation of justice for the Department of Justice to comlnct 

9 such investigation, then the Attorney General shall apply 

10 to thc special panel of the court for the appointment of 

11 It speeinl prollecntor. 

12 "(g) Any memoranclnll1 or !lpplicution filcd under this 

13 section with tlle special panel of the court shall not be 

14 revcaled to any thirc1 party without leave of the comt. In 

15 the case of any snch application,' the application shall con-

16 tain sufficient information to assist the special panel of the 

17 comt to selcct a spccial prosccutor und to define that special 

18 prosecutor's prosecntorial jurisdiction. 

19 "(h) Upon the reccipt of an application umler this sec-

20 tion, the special panel of the court shall appoint an appropl"i-

21 ate spccial prosccutor 1111(1 shall infol'111 the Attorncy Genem1 

22 11.11(1 the Congress of, nnd l11uke public, the nm110 of such 

23 speciul IH·osecntor . 
• 

2,1 CI (i) Tho Attorney Gcncl'ulllllty requcst thut the comt 

25 assign new mattcrs to un existing' special prosecutor or that 

26 the prosecutol'inl jurisdiction of such a s~ccial prosecutor 
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1 be expanded,' and tho special panel of the court may make 

2 appropriate Qrders for such nssignment or expansion. A 

3 special p,rosecutor may accept 11 referral of a matter by the 

4 Attomoy Geneml, if the 'matter relates to a matter within 

5 the.prosecntorial jurisdiction established by the special pauel 

6 . of the court. 

7 If (j) A judiciary committee of cithei' House of the 

8 Congress may request that the Attorney General apply for 

9 the appointment of a special prosecutor under this section. 

10 Not Ia tel' than thirty days nfter the receipt of 'Such a request, 

11 the Attorney General shall notify the committee making the 

12 ,request· in writing of any action' the Attorney Gcneml has 

13 taken urider this section, and, if no nPi)lication has been mnde 

14 to the special ,panel of the court under this section, why such 

15 application was not malle. Such \\Titten notification shall not 

16 be revealed to any third party except that thc committee 

17 may, either on its own initiative 01' upon thc request of ,the 

18 Attorney General, make public such portion or l}Ortions of 

19 sl1ch nO,tHiclltion as will not in thc comtnittee''S judgment 

20 prejudice the rights of IIny individual. 

21 If (k) Upon application of a mlljority 'of mnjority lJal'ty 

22 members ora majority of nil l1onmajority~part.y men,bers 

23' of a judiciary committee of either House of tire Congress, the 

24 United States District Court for the Distriet of Columbia 

25 may issne any approprinte order (including an order in tho 

.' '. 

• 
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1 nature of a writ of mandamus) COlllllltlllding the Attorney 

2 General to comply with any provision of this chapter. 

3 "§ 592. Prosecutorial jurisdiction; authority 

4 " (a) N otwithstandil1g any other provision of law, !1 

5 special IH'osecutor appointed under this chapter shall 

6 luwe, with respect to all matters in such special pro~ecu-

7 tor's prosecutorial jurisdiction established under this chapter, 

8 all the investigative and prosccutol'ial functions and powers 

9 of thc Department of Justice, the Attorney Gcneral, and any 

10 other officer or employee of the Deparhnent of Justi, e. 

11 (' (b) A special prosecutor appointed under this chapter 

12 shall receiyc compensation at a pel' diem ratc e(lual to the 

13 rateo! bnsic pay for level IV of the Executive Schedule 

H under section 5315 of title 5 of the rnitec1 States Code. For 

15 the purposes of carrying out the dllties of the officc of 

16 special prosecutor, sneh special prosecntor shall have power 

17 to appoint, Jix thc c01l11)ensation, and assign the dutieS of 

18 such employe03 as sneh specinl prosecntor deems necessary 

19 (including iuvestigators, attorneys, and part-time. consult· 

20 ants). ~rhe positions of all snch employees 'are exempted 

21 from the competitive service. No snch employee may be 

22 compensated at a rate exceeding the maximum rate provided 

23 for GEl-IS of the General Schedule ulldersection 5332 of title 

24 5 of the, United States Oode. 

94-672 0 • 79 - 7 
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1 " (c) A special prosecutor appointed under this chapter 

2 may make public from time to time am1 shall send to the 

3 Congress at least annually such statements or reports as 

4 such special prosecutor deems appropriate. 

5 "(d) There are authorized to be appropriated for each 

6 fiscal year such sums as may be necessary, to be held by 

7 the Department of Justice as a contingent fund for the use, 

8 of any special prosecutors in the canying out of this cbapter. 

9 "§ 593. Removal or termination 

10 "(a) A special prosecutor appointcd under this chapter 

11 may be removed from office, other than by impcaebmcllt and 

12 comietion, only by the special panel of the court and 

13 only for extraordinary impropriety, or such incapacitation 

H 01' other condition as subshmtially impairs tbe performance 

15 of such special prosecutor's duties. 

16 " (b) The office of a special prosecutor shall terminate 

17 upon the submission 'by such special prosecutor of notifica-

18 tion to the Attorney General that the investigation of all 

19 matters within the prosecutorial jurisdiction of such special 

20 prosecutor, and any resulting prosecutions, lUlNe been com-

21 pleted 01' so substantially completed that it would be 

22 appropriate for the Department of Justice to complete such 

23 matters. No such submission shall be effective to terminate . 
24 such office lUltil after the completion and filing of the r(1)ort 

25 requircd under section 594 of this title. 
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1 " (0) The speoial panel of the oourt may, F,'ither on 

2 suoh panel's OW11 motion or upon suggestion of the Attorney 

3 General, terminate the office of speoial prosecutor at any 

4: time, on the grouuds that the investigation of all matters 

5 within the prosecutorial jurisdiction of tho special prosecutor, 

6 and any rcsulting l)l'oSeoutiolls, have been completed or so 

7 substantially completed that it would be appropriate for the 

8 Department of Justice to complete such matters. 

9 "§ 594. Final report; congressional oversight 

10 " (a) (1) In addition to any reports mad\} undcr section 

11 592 of this title, a speoial IHosecutol' appointed under'this 

12 chapter shall, at the conclusion of such special prosecutor's 

13 duties, submit to the special pun!)l of the court a roport undcr 

14 this section. 

15 "(2) .A r!3port under this scction shall set f01'th fully 

16 and completely a description of the work of the special prose-

17 cutor, including the disposition of all cases brought, and the 

18 reasons for not prose outing any matter within tho pi"OSe-

19 cutorial jurisdiction of such speoial prosceutor which was not 

20 prosecuted. '1'he report shall be in suffioient detail to allow 

21 determiJlation of whether the speoial prosecutor's investiga-

22 tion was thoroughly and fairly completed. 

23 " (3 ) The speoial panel of tho court may release to the 

24 Oongress, the publio, 01' to any appropriate person, such 

25 'l)Ortion of a report made under this section as the special 
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1 panel deems appropriate. rrho special panel of the court shall 

2 make such orders as are appropriate to protect tho rights 

3 of any individual named in such report and prevent undue 
• 4 interference with any pending pr{}secntion. rt'hc spccial panel 

5 of the court may make any portion of a report under this 

6 section aVl,tilable to any individual named in snch report for 

7 the IHlrposes of receiving within it time limit set 'by the special 

8 panel any comments or factual information that snch in-

9 dividual may snL-mit. Such COlllments and factual information, 

10 in whole or in part, may in the discretion of such special 

11 panel be included as an appendix to such rcport. 

12 " (4) A special prosecutor, where appropriate, shall 

13 promptly advise the chairman and ranking minority member 

14 of the House committee havin~' jurisdiction over impeach-

15 ments of any substantial and credible information which such 

16 special prosecutor receives that may constitute grounds for an 

17 impeachment. Nothing in this chaptcr shall 'prevcnt the 

18 Congress or either House thereof from obtaining information 

19 in the course of an impeachment l)l'oceeding. 

20 " (b) rrhe appropriate committees of the Oongress shall 

21 have oversight jurisdiction with respect to the· 'Offidll.l con-

22 duct of any special prosecutor appointed under this chapter, 

23 and such special prosecutor shall have the duty to cooperate 

24 with the exercise of such oversight jurisdiction. 

.. 
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1 "§ 595. Presentati~ns by Attorney General and Solicitor 

2 General 

3 "Nothing in this rhnpter shall prevent the making by 

4 the Attol'lley General or the Solicitor General of a p1'esen-

5 (lltion to all,)' court as to issues of law ruised by any cuse 

6 01' appeal. 

'1 "§ 596. Special ~:mel of the court 

8 Itl1'he special panel of th~ court to which fUllctions are 

9 given by this chapter is the ,division established under sec,tion 

10 49 of this title. 

n "§ 597. Termination of effect of chapter 

12 "This chapter shall cease to have effect five years after 

13 the date On which it takes effect, except as to the completion 

1·! of then-pending matters, which in the judgment of the special 

15 panel of the COllrt require its continuance in effect, with 

16 respect to which matters it shall continue ill eITect until snch 

17 special llane1 determines that such matters have been 

18 completed." 

19 (b) The tables of chapters for title 28 of the United 

20 States Oode HIld for part II of such title 28 are caeh 

21 amended by inserting immodiately after the item relating 

22 to chapter 37 the following new item: 

"39. Specinl prosecutor." 
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1 ASSIGNl\IENT 01' JUDGES TO DIVISION TO APPOINT SPEOI.AJJ 

2 PROSEOUTORS 

3 SE~. 3. (a) Ohapter 3 of title 28 of the Uniteel States 

4 Ooele is amendeel by adding at the enel the following new 

5 section: 

6 "§ 49. Assignment of judges to division to appoint special 

7 prosecutors 

8 "(a) Beginning with the two-year period commencing 

9 on the date this section takes effect, the chief judge of the 

10 Uniteel States Oourt of Appeals for the District of Oolumbia 

11 shall assign three perSons who 'are judges or justices for 

12 each successive two-year perioel to. a eliviFiion of the Uniteel 

13 States Oourt '0£ Appeals for the District of Oolumbia to bo 

14: the special panel of the court for the llUl'l)OSes of chapler 39 

15 of this title. 

16 " (b) Except as provided under subsection (f) of this 

17 section, assigillll(mt to the division establishcel in subsection 

18 (a) of this section shall not be a bar to othcr judicial asSigll-

19 mcnts eluring the term of such elivision. 

20 " (c) In assigning judges or justices to sit on the divi-

21 sion established in subsection (a) of this scction, priority 

22 shall be given to scnior retired circuit judges and senior 

23 retircel justices. 

24 " (d) The chief judge of the United States Oourt of 

25 Appeals for the District of Oolumbia may makc a rcquest 

• 
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1 to the Ohief Justice of the Unit.ed Statest with()ut presenting 

2 A certificate of necessity, to designate and assign, in accord-

3 aDl)e with section 294 of this title, retired oirouit court judges 

4 of another circut or retired justices to the division established-

5 nnder subsection (a) of tills section. 

6 (! (e) Any vacallcy in the division establishe(l under 

'l subsection (a) of this section shall be Hlled only for the 

8 remainder of the two-year period in which such Vllcancy 

'-'u occurs nnd in the same manner as initial assignments to the 

10 division were made. 

11 If (£) No judge or justice who as 11 member of the di-

12 vision established in subsection (11.,) of this section partict-

13 pated in a function conferred on the division under ehaptel' 

14 39 of this title involving a special prosecutor shall be eligible 

15 to Ilnrticipate in any judicial proceeding involving a n1atter 

16 which involves such special prosecutor while such special 

17 prosecutor is serving in thnt office 01' which involves the 

18 exercise of snch special prose()utor's official dntics, regardless 

19 of whether snch special prosecutor is still serving in that 

20 office." 

21 (b) The table of sections for chapter 3 of title 28 'Of 

22 the United States Code is amended by adding at the end 

23 the following item: 

"40. Assignment of judges to division to appoint spccinl proscr.,ntors." 
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1 DISQUALlFIOA'rION OF OFI~ICBHS AND EMPLOYEES O!~ 'rIm 

2 DEP AH'~JlrEN~\ OF JUS~\IOB 

3 SBo.4. (a) Ohapter 31 of title 28 of the United States 

4 Oode,is 'amended by adding at the end the following: 

5 "§ 528. Disqualification of officers and employees of the 

6 

7 

Department of Justice 

"1'110 Attorney General shfillprolllnlgnte rulcR 'find l'cgn-

8 lations which require uny officer or employee of the Depart-

9 ment of Justice, including a Unitcd Statos attorney or a 

10 member of his start, to (1isqnalify himself from pnrticipntioll 

11 in It particular investigation or prosecution if snch purtici-

12 pation may result in !\, personal, financial, 01' politicul conflict 

13 of intcrost, '01' the appearance thereof. Snch rules and regula-

14 tions may provide that a willful violation of any provision 

15 thereof shall result in removul froln office." 

16 (b) The table of sections for chapter 31 of title 28 of 

17 the United States Oode is amended by adding at the end the 

18 following: 

"528. Disqualification of officers and employees of tho Depaltmf)llt of 
.Tustice." 

.\ 
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1ST SESSION 95THCONGRESS H. R. 7234 

IN THE HOUSE OF REPRESENTATIVES 

MAY 17.1977 

Ms. HOLTZMAN introduced the following bill; which was referred to the Com­
mittee on the Judiciary 

A BILL 
To amend title 28 of th.e United States Code to provide for the 

f!.ppointment of a special Pl'OsQcutor in a~propriate ca$es, 
and for obher purposes. 

1 Be it enacted btl the Senate an,d House of Represen~a-

2 aves of the United States of Am,erica in OQng,ress assembled, 

3. SHORT TITLE 

4 . SEOTION 1. This Act may be cited as the "Speci,al 

5 Prosecutor Act of 1977". 

6 SPEOIAL PROSEOUTOR 

7 SE~. 2. (a) Title 28 of the United States Code is 

8 amendE)d by inserting immediately after chQ-p.ter 37 the fQl-

9 lowing new chapter: 
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1 "Chapter 39,-SPECIAL PROSECUl'OR 

f4Bcc. 
"591 • .Appli~ability of provisions of this chapter. 
"592. Determinntioll whether to apply for appointtnont of a spooial proso· 

cutor. 
"593. Dutie.q of the division of the court. 
"5901. Authority and duties of a special prosecutor. 
"595. Reporting nnd congressiollnl oversight. 
"596. Removnl of a special prosocutllr j tel'minntion of office. 
"597. Relationship with Depnrtment of Jnstice. 
"598. 'l'ermillntion of ef(ect of chapter. 

2 "§ 591. Applicability of provisions of this chapter 

3 tI (a) The Attorney Genel'lll shall conduot an investiga-

4 tion pursuant to the provisions of this chapter whenever 

5 the Attorney General receives speoifio information that any 

6 of the persons described in subsection (b) of this seotion 

7 has-

8 

9 

10 

11 

12 

1t' 

14 

15 

16 

17 

<I (1) violated any Fedel'lll oriminal law involv­

ing the abuse of Fedel'lll office; 

<I (2) viol!1tedany Fedel'lll criminal law regulat­

ing the finanoing or conduct of elections or election 

campaigns; or 

"(3) violated any Federal criminal law relating 

to the obstruotion of justice or perjuryl or conspired 

to violate any such Federal criminallllw or to defraud 

the United States. 

" (b) The persons referre~ to in subsection (a) of this 

18 seation arc-

19 It (1) The President or Vice President. 

• 
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1 H (2) Any individual serving in a position' listed 

2 in seotion (>312 0;1' seetion 5313 of title 5 of the United 

3 Stutes Code. 

4 "(3) Any individual working in the Exeeutive 

5 

6 

7 

8 

Offiee of the President and oompensated at a rate not 

less than the rate provided for level IV of the Exeoutive 

Sehedule under seetion 5315 of title 5 of the United 

~tat.es Code. 

9 /I ( 4) The Direotor of the Federal Bureau of 

10 Investigation. 

11 " (5) Any individual who is a Resid~i.r.t Commis-

12 sioner in, or Delegate to, the House of Representatives 

13 or a Senator or a Representative. 

14 " (6) Any individual who held an.y offioe or position 

15 desoribed in any of paragraphs (1) through (5) of this 

16 subseotion during the incumbenoy of the President or 

17 during the period the last preceding President held of-

18 fioe, if suoh preceding President was of the same politioal 

19 party as the ineumbent President. 

20 " (7) A national oampaign manager or ohairman of 

21 any national campaign oommittee seeking the eleetion or 

22 reeleetion of the President. 

23 u§ 592. Determination whether to apply for appointment of 

24 a special prosecutor 

25 II (a) The Attorney General, upon receiving specific 

26 information that any of the persons described in seetion 591 
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1 (b) of this title has engaged in conduct d"sClibed in section 

2 591 (a) of this title, shall conduct, for a period not to exceed 
\ 

3 . sixty. days, suehL preliminary, invostigation. of the matter ~1lS 

4 ths'Atrom!jY Gelierali dooms o.pproplio.te: 

5 " (b) (1) If the Attorney General,; upon co1npletion: of 

6 the prelhninal'3" iThv6stigation, finds that thO' matter is 'so 

7 unlmbstantiated' th!!t, no, furtheJ.'l investig~tiim or proseoutlon 

8 is· warranted, the Attorney GenQrnl shall· so notifJi the dilvi-

9 slon of the' court specified in seotion 593 (a) of' this title, 

10 and the division of the court shall have no powel' ,to app()int 

11 i a speeialtproseeuttll". 

12 "(2) Such notification shall be 'by memorandum cotl-

13 i tliming lit summruy of tlie- information reoeived and a sum-

14 'mIni ofl the l~SliHs of any preliminary investigation. 

15 t,t (-9) ISuch memorandum shall not be revealed to any 

16 I thlrdl party' witnout lea.ve ofille division of tlie court. 

17 l/;fc) ~r)' Tfltlie Attorney General, 'upon eompletion' of 
18 the preliminary investigati'oh, fiilds' tliat the matte~ warrants 

19 'fiirthar mvesHgatlun or prosecution, or if siXty dnys elapse 
: . 

20 . from tb:~' receipt of theinfbrmatian without a determination 

21 by the Attorney General that tbe niatter is so tIDsubstnntiated 

22 I as not to· warrant- further investigation or 'pr6secutioD, tlien 

23 the Attorney General slinU' apply- to tlYe division of the 

24 :couru fbI' the appointment'of a speoilil prosecutor. ' 

25' '*(2)' 'Tbe application- sh~U' contain ~suflicieht fu£hrmw:. 
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1 ~ tion to assist the division ot the court" to select a speoial 

2 I Ilrosecutbr ~nd to· define' thp"t ~p~i!llp!:~secllto"'s' pr~~ecuM , 
3 I torml -jurisdiotion. 

4 I /I (3) Theap'plicntiQn 'shall not tbe revQaled to ·any 

5 ! third party without lell.ve of tho division of th{l court. 

6 1 /I (d) (1) U-

7 i II (A) after tho filing of a .memurandum 'una,er sub .. 

8 . section (b) of this scotion, the Attorney General 

9 i receives ndditionnl specific inionnation ab.out the ·;mat-
i 

10 . ter tl;) whioh such memorandum rela:ted; and 

11 I II(B) the A.ttorney General deterroillei:l, .nfter suaIr 

1.21 addWionalinvestigation as the A.ttorney G£\l\e.raJ. dQeIIV!l 

13 ! appr(~pJ.iiate, that such tlnfornlntion' warrants tfurlher 
I 

14 investigation lor ~proseoution; 

15 Ithon the :Attorney 'Honeml :shdll, not later Ithnll·~ixty dny.s 

16 ~ after rec,)iving suoh .additional information, ·.ap'ply ~.to th~ 

17 : IdiviB~on -of the 'court 'for 'ilie appointlD£lnt ,p,f p. .Elpecio.l 

18 proSeoutor. 

19 I (/ (2)' '1:he applioation shall contain sufliQiont \nforma-

20 I tron' to assist the .divis\on of the conrt tq ,s~loct.a ~ci.,J.: 
i 

21 i prosEJoutor and to define iliat special prosooutor:/! p.ro~cu-· 

22 wrial jurisruotiotl. 

23 J "'(3) The Ilpplieation shall not be f.eveplE\~ tp a,nyd;hi~ 

24 party without leave of the. division o'f the OQl,Q't. 

25 fl (e) .u, :in .the COUl'se of 'any :Fedm'al orimiU\\l ~v~stl~ 
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1 gation, tb.~ A.ttomey Ganeml determines that the. continua-

2 tion of thl" investigation Qr that any resulting prosecution may 

3 .so directly tuld substantially affect the political or personal in-

4: ter-asts of the President or the Attorney Gene.ral ~r the in-

5 terests of the President's political party as to make it 

6' inappropriate in the interest, 1)f the administration of justice 

7 . for the Department of Justice to conduct such investigation, 

8 then the Attorney General shall apply to the division of the 

9 court for the appointment Qf a special proseclltor. 
'-

10 "(f) The Attomey General may ask a special prosecutor 

11 to accept refunal of a matter that relates to a matter within 

12 'that spooial i'lroSecutor's proseoutorial jurisdiction. 

13 "§ 593. Duties of ihe division of the court 

14 ' " (a) The division of the court which is referred to in 

15 this chapter, and to which fUllCtiGllS ILrc given by this i!hap-

16 'ter, is the division established under sectioh 49 o.f this title. 

17 "(b) Upon receipt of an application under section 592 

18( c); (d), or (e) of this title, the division of the court shall 

19 appoint an appropriate special prosecutor and sh~ define 

20 that special prosecutor's prosecutorial jurisdiction. A special 

21 prosecutor's identity and prosecutorial jurisdiction shall be 

22 . made publio upon request of the Attorney General or upon a 

23 determination of the division of the court that disclosure of 

24 the identity and prosecutorial jurisdiotion of such special 

25 prosecutor would be in the best interests of justice. 

..... ,. 
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1 ," (c) The division of the court, upon request of the At­

,2 tomey General, may expand the prosecutorial jurisdiction 

3 of an existing special prosecutor. Such request may be in-

4 corporated in an application for the appointment of a special 

5 prosecutor under this chapter. 

6 " (d) The division of the court may not appoint as a 

7 special prosecutor any pcrson who holds any office of profit 

8 or trust under the United States. 

9 "§ 594. Authority and duties of a special prosecutor 

10 "(a) Notwithstanding any other provision of law, a 

11 special prosecutor appointed under this chapter shall have, 

12 with respect to all matters in such special prosecutor's prose-

13 cuOOrial jurisdiction established undel: this chapter, full power, 

14 and independent authority 00-

15 " (1) conduct proceedings before grand juries and 

16 other investigations; 

17 " (2) participate in court proceedings and engage 

18 in any litigation, includ,ing civil and criminal matters, 

19 as he deems necessary; 

20 II (3) appeal any decision of a court in any case 

21 or proceeding in which such special prosecutor par tic-

22 \ ipates in an official capacity; 

23 ." (4) review all documentary evidence available 

24 from any source; 

----I 
I 
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1 . H (5) determine whether or not to contest the as~ 

2 ser~dn of any testimonial privilege; 

S ' ,H (6) l'eceive appropriate natio,nal security clear-

4 ances and, if necessary contest in court, including. where 

5 appropriate participation in in came!a proceedings, any 

6 claim of priYilege or attempt to withhold evidence on 

'I' .groUIlds of national security,; 

8 " (7) make applications to any Federal court for a 

9 ;grant ()f llhlhunity tp ~ny witness, consistent with ap-

10 plicable statutory requirements, pr: for warrants, sub-> 

11 : penas;or other court ord~rs, and for purposes of sections 

12' 6003, 60P4, and 6005, of title ~a, U:mted States Oode, 

13. ,J as am,ended,.il. spe'cial prQseCl~tor may 'exerci,se· the a1.1,-. 

14 thority vested in a UniWd StMes attPmcy or, the A.ttor ... ~ 

151 ; . ney Gener~; 

16 "(8) inspect, obtain, or use' t\le 'Q~iginl\l or,copy 011. 

17 MlY tax return;. jn accordlUlCe with the applicable stat. 

IS .. " utes und regulations, and for .purposes of seotion 610s.:;.:' 

19 of title 26, United States 9OOe, as amended, and the' 

20 ' regulations thereunder, a special prose~utor may exer-

21' i ci'Se' the powers vested, in 'a United States q.tte.rney oj'; 

22 the Attorney General; , ;'; " J;', <,." 

23'·· ,f' (,9) init,iat'e llnd conduot prosecuti!)IJ.sin any court 

24 of competent jurisdiction,' framo .'and· sign indittments;' 

J 
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1 file informations, and handle all aspects of any case in 

2' the name of the United States j and 

3 l( (10) exercise all other investigative and prosoou-

4 . torial·functions and powers of the Department ()f Justice, 

5 the Attorney General, and any other officer or employee 

() of the Department of Justice, except that the Attorney 

7 General shall exercise direction or control as to those 

8 matters that specifically require the Attorney General's 

9 personal acti()ll under section 2516 of title 18, United 

10 Code. 

n l( (b) A special prosecutor appointed under this ohapter 

12 shall receive compensation at a per diem rate equal to the 

1.':1 rate of basic pay for level IV of the, Executive Schedule 

14 under secti()n 5315 of title 5 of the United States Code. 

15 " (c) For the purposes of carrying out the auties of 

16 the office of special prosecutor, a special prosecutor shall 

17 have power to nppoint, fix the compensation, and assign the 

18 duties of such employees as such special prosecutor deems 

19 necessary (including investigators, atto'rneys, and part-time 

20 consultants). The positions of all such employees are ex-

21 'empted from the, competitive service. No such employee may 

22 be compensated at a rate exceeding the maximum' rate pro-

23 vided for GS-18 of the General Schedule' under section '5332 

24 of title 5 of the United States Code'. 

94-672 0 - 79 - 0 
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1 " (d) A speoial proseoutor may request, and the Depart-

2 ment of Justice shall provide to such special prosecutor 

3 assistance which may inolude affording to such special prose-

4cutor full acoess to any records, files, or ()ther ~naterials 

5 relevant to matters within such speoial prosecutor's prosecu-

6 torial jurisdiction, and providing to suoh speoial prosecutor 

7 the resources and personnel required to perform such speoial 

8 proseoutor,s duties. 

9 " (e) A speoial proseoutor may ll{;(j8pt referral of a 

10 matter by the Attorney General, if the ma,tter relates to a 

11 matter within the proseoutorial jurisdiction established by 

12 the division of the court. 

13 "§ 595. Reporting and congressional oversight 

1~ "(a) A special prosecutor appointed under this chap-

15 ter may make publio from time to time, and shall send to 

16 . the Congress at least annually, statoments or reports on 

17 the aQtivities of suoh speeial prosecutor. These statements 

18 and reports shall contain such information as that special· 

19 prosecutor deems Ilppropriate. 

20 H (b) (1) In addition to any reports made under sub-

21 seotion (a) of this section, a special prosecutor appointed 

22 under this ohapter shall, at the conclusion of such special 
~ 

23 prosecutor's duties, submit tOI the division of the court a 

24 report under this subsection •. 

25 "(2) A' report under this subseotion slhall set forth 
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J. fully and completely a description of the work of the special 

2 prosecutor, including the disposition of all cases brought, 

3 and the reasons for not prosecuting any matter within the 

4 prosecutorial jurisdiction of such special prosecutor which 

5 was not prosecuted. The report shall be in sufficient detail 

6 to allow determination of whether the special prosecutor's 

7 investigation was thoroughly and fairly completed. 

8 " (3) The division of the court may release to the Con-

g gress, the public, or to any appropriate person, such portions 

10 of a report made under this subsection as the division deems 

11 appropl·iate. The division of the court shall make such orders 

12 as are appropriate to protect the rights of any individual 

13 named in such report and prevent undue interference with 

14 any pending prosecution. The division of the court may make 

15 any portion of a report under this section I1vailable to any in-

16 dividual named in such report for the purposes of receiving 

17 within 11 time limit "et by the division of the court any com-

18 ments or factual information that such individual may sub-

19 mit. Such comments and factual informl1tion, in whole or in 

20 part, may in the discretion of such division be included as 

21 an appendix to such report. 

22 " (c) A special prosecutor shall promptly advise the 

23 House of Representatives of any substantial and credible in-

24 formation which such special prosecutor receives tllat may 

25 constitute grounds for an impeachment. Nothing in this chap-
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i ter or seotion 49 of this title shall prevent the Oongress or 

2 either House thereof from obtaining information in the oourse 

3 of an impeaohment prooeeding. 

4 " ( d) The appropriate oommittees' of the Oongress shall 

5 ho,\'e oversight jurisdiotion with respeot to the offio.ial 

6 oonduot of any speoial proseoutor appointed under this ohap-

7 tel', and suoh speoial proseoutor shall have the duty to 00-

S operate with the exeroise of suoh oversight jurisdiotion. 

9 "(e) A majority of majority party members or a ma-

10' joritjr of all nonmajority party memb,ers of a judioiary corn­

n mittee of either House of tlle Oongress may request in writ-

12 'ing that the Attorney General apply for ~e appointment of 

13. a speoial proseoutor under this chapter. Not later than thirty 

14 days after the receipt of suoh a request, the Attorney General 

15 ,shall provide written notification of any action the Attorney 

16 General has taken under this chapter· in response to suoh 

17 request and, if no applioation has been made to tJ;le division 

18 of the court, why suoh applioation was not made. Suoh writ-. 
19 ten notification shall be provided to the committee on which 

20 the :persons making the request serve, and shall not be 

21 revealed to any third party, except that the committee 

22 may, either on its own initiative or upon the request of the 

23 Attorney General, make publio suoh portion or portions of 

24 such notification as will not in the committce's judgment 

. 25 . prejudice the rights of any individual~ . 

to 
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1 "!§'596. 'RemoTal ~ot 'Ii' speCial ;prOitooutor;; 'tel'ltJiluition of 

2' oftlce 

8 ~~ (a:) A :gpec~al prosecutor appointed under this ohaptel' 

4 'may be removed ,from office, other than by impeachment 

5 and ',:conviotiOn, only by the division, of the court an.~ only 

6 for extraordinary impropriety or slich in{Japacitation 'or other 

'; condition as substantinlly Imp,airs 'the performance of such 

8 spedial prdse'outQr's (luHes. 

~ !: It (b) (i) An 'office of speoialprosecutor shall terminate 

10 'upon ,the submission by the special'prosecutor of notification 

11 to the Attorney General that the inveStigation of all matters 

12 within theprosecutorial jurisdi{Jtion of such special prosecu-

13 tor or accepted by such special prosecutor tinder' s8btion 

14 594 (e) 'cif this ,title, an'd any resultmg prosecuiions, have 

15 been completed or so substantially completed that ifwouId be 

16 approprhite'{or the Department of Justiee to complete such 

17 investigations ana' :pro's~utiohs. No' slich submission shall 

18 ' be effective to terminate such office until.after the comple., 

19 tiOD and filing of the 'repOrt required midetseiition595 (b) 

2t) , of this title. ' ' 

21 U'{2')' I The 'division of the court,' either on its own rna non 

22 ~r 'uiwn suggestion of the Aitorney (lenerai, may Mhrlinate: 

23' an 'MH~J' of B~eoilil 'prosetmt'or '~tirily time,' on the gr~unii 

24 that·ttie'mv'estigittion Of 'all '~atterS \irithln ;tlie ptclseduooridl' 

25 jurisdiotion of the special prosecutcr or accepted by suoh 
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1 speCial' prosecutor u~der section 594 (e), and any resulting 

2 prosecutions, have been completed or so substantially oom~ 

3 pleted that it would be appropriate for the Department of 

4 Justice to complete such investigations and prosecutions. 

5 "§ 597. Relationship with Department of Justice 

6 1/ (a) Whenever a matter is in the proseoutorial juris., 

7 diction of a speoial prosecutor or has been accepted by a 

8 speoial proseoutor under 'Section 594 ( e ) of ,this title, .the 

9 Department of Justice, the Attorney General, and all other 

10 officers and employees of the Department of Justice shall 

11 suspend all investigations and proceedings regarding such 

12 matter, except to the extent required by section 594 (d) 

13 of this title. 

14 " (b) The Attorney General or the Solioitor General 

15 may make a presentation to any oourt as to issues of law 

16 raised by any case or proceeding in which a special prose-
, 

17 cutor partioipates in an officinl capacity or any app~al of 

18 such a oa,se or proceeding. 

19 "§ 598. Termination of effect of chapter 

20 "This chapter shall cease to have effect five years after 

21 the date on which it takes effect, except as to the completion 

22 or then-pending matters, which in the judgment of the divi-

23 sion of the court require its continuance'in effect. This chapter 

24: shall continue in effect with respect to such matters until . 
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1 the division of the court determines that suoh matters have 

2 been completed.". 

3 (b) The tables of ohapters for title 28 of the United 

4: States Oode and for part II of suoh title 28 are eaoh amended 

5 by inserting immediately after the item relating to ohapter 

6 37 the following new item: 

"39. Specin.l prosecutor.". 

7 (0) There are authorized to be appropriated for eaoh 

8 fisoal year suoh sums as may be neoessary, to be held 

9 by the Depa,rtment of J ustioe as a oontingent fund for 

10' the use of any special prosecutors appointed under chapter 

11 39 (relating to special prosecutor) of title 28 of the United 

12 States Oode in the carrying out or functions under suoh 

13 ohapter. 

l4 ASSIGNMENT OF JUDGES TO DIVISION TO APPOINT SPEOIAL 

15 PROSEOUTORS 

16 SECt 3. (a) Ohapter 3 of title 28 of the United States 

17 Oode is amended by adding at the end the following new 

18 section: 

19 "§ 49. Assignment of judges to division to appoint special 

20 prosecutors 

21 (( (a)' Beginning with the two-year period commencing 

22 on the date this seotion takes effect, the chief judge of the 

23 United States Court of Appeals for the District of Oolumbia. 

24 shall assign three persons who are judges or justices for 
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'1 each suooessive two-year period ;to a division of the United 

2 States Oourt of Appeals for the District of Oolumbia to be 

3 'the speoial panel of the court for the 'purposes of ohapter 39 

4: of this title. 

5 ,II (b) Except as providcd under subseotion (f) of this 

6 seotion, assignment to the division established in subseotion 

7 (a) of this seotion shall not be a bar to other jud.ioialllssign-

8 ments during the term of such division .. 

9 ,'/I ( c) In assigning judges or justices to sit on the divi-

10 sian' established in supsection (a) of this section, priority 

11' shall be given to s'enior retired circuit judges aha seni6r 

12 'remed justices. 
I . 

13 It (d) The ohief judge of . the United States Oourt of 
14 Appeals for the District of Oolumbia may make a request' 

15 to the Ohief Justice of the United States, without presenting 

16 a certificate of necessity, to designate and assilr'~, in accord-

17 'ance With section 294 of this title, retired oircuitcourt judges 

IS of another oircuit or retired justices to the dhtision established 

19 under subset '11 (a) of this section. 

20! .. 11'(e} Any vacancy in tlle division established ,under 

21 subseotion (a) of this seotion shall be filled only for the 

22 . remainder of the two-year period in which s~oh vaoanoy 

23 oCcurs' and in the' same manner liS initial ;aSsighlnentJ to the 

2iJ: division were'mooe. 

25 'II (f) No juoge Of justice .who as a member of the divi-

t. 
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1 sion estab1ish~d in subsection (a) of this section participated 

2 in a. function conferred on the division under chapter' 39· of 

3 this title involving a special prosecutor shall be eligible' 'to 

4 parti.cipate in any judicial proceeding involving a matter 

5 whicn! involves suchl special proseoutor while such special 

6 proseoutor is serving in that office or w)llch involves the ei~r-

7 cise of such special prosecutor's official duties, regardless of 

8 whether such special prosecutor is still serving in tha.t 

9 office.". 

10 (b) The table of sections for chapter 3 of title 28 of 

11 the United States Code is amended by adding at the end 

12 the following item: 

'40. Assignment of judges to division to appoint spe~al proseeutors.". 

13 DISQU.A.LIFIOATION OF OFFIOERS AND EMPLOY:'J)ES OF TEE 

14 DEPARTMENT OF JUSTIOE 

15 SEO.4. (a) Chapter 31 of title 28 of the UnitrJd States 

16 dode is amended by adding at the end the following: 

17 "§ 52'8. Disqualification of officers and em~loyeed of the 

18 Department of Justice 

19 "The Attorney General shall promulgate rules and regu-

20 lations which require any officer or employee of the Depart-

21 ment of Justice, including a United States attorney or a 

22 member of his staff, to disqualify himself from participation 

23 in a particular investigation or prosecution if such partici-

24 pation may result in a personal, financial, or political conflict 
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'1 of interest, or the appearance thereof. Such rules and reguln-

2 tions may provide 'that a willful violation of any provision 

3 thereof shall result in remQ.val from office. ", 

, 4 (b) The table of sectiomi for chapter 31 of'title 28 of 

5 the United States Oode is Ilinended by adding at the'end the 

6 following: 

"528. Disqualification of officers and employees of the Department of 
Justice.". 
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OOTH C'ONGm~sS H R 8415 1S'I' SI~SSION 

• • 

IN TIIlU IIOmm OF RlilPRESlDNTATIVlDS 

Jny 10,1077 

:Ms, IfOJ:I'z~rAN inll'OdncNl th~ following bill; which wns l'cf\\l'l'cd to tho Com­
lIlitt~~ on th~ .Tmlicinl'Y 

A BILL 
'.ro amoml title 28 of tho United Stntes Code to proyide for the 

appointment of a Sl)ecinl pl'oseeutor ill appropriate cases, 

and for other pltJ'l)oses. 

1 Be it enactecl by the Senate and IIOllse of Repl'esenta~ 

2 tives of the Un'itrd 8iai('.~ of Ame1'ica in OOn{}I'eSS assembled, 

:1 snORT TITLE 

'1 SEOTION 1. This Aet may be cited as the "Special 

5 Pl'ORecutOl' Act of 1977". 

6 SPECIAl, 1'IWSEOU'£Olt 

7 SEO. 2. (a) Title 28 of the United Stat('s Oo<1e is 

8 t),mem1cd by inserting immediately aftet· ehaptt'r 37 tho fol~ 

f) lowing now chapter: 
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"Chapter 39.·-SPECIAL PROSECUTOR 

"See. 
"591. Aplllicability of provisions Q:£ tillS chapter. 
"592. DeterlIlinlltion whether to apply :£01' appointment of a specinl prose-

cutor. 
"593. Duties of the division of the court. 
"594. Authority and duties 0:£ n special prosecutor. 
"595. Reporting and cOllgressional oversight. 
"596. Removal of a specinl prosecutor; tel'minntion of office. 
"597. Relutionship wirh Deplu-t.ment of Justice. 
"598. Tcrlllilll1tion of effect of clmptel'. 

2 "§ 591. Applicabililty of provisions of this chapter 

3 " (a) The Attorney General shall conduot an investiga-

4 tion pursuant to the provisions of this chapter whenever the 

5 Attorney GeneraJ receives specific informat~on that any of 

6 the persons described in subsection (b) of this section has-

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

"(1) violated any Federal criminal law involving 

the abuse of Federal office; 

" (2) violated any Federal criminal law regulating 

the financing or conduct of elections or election cam­

paigns; or 

" (3) violated any ]'ederal criminal law relating to 

the obstruction of justice or perjury, or conspired to vio­

l&\te any such Federal criminal law or to defraud the 

United States. 

/I (b) The perS(}llS referred to in subsection (a) of this 

17 section are-

18 

19 

" (I) The President or Vice President. 

" (2) Any individual serving in a position listed 

.. 
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1 in section 5312 or section 5313 of title 5 of the United 

2 States Oode. 

3 

4 

5 

" (3) Any indivial1al working in the Executive 

Office of the President and compensated at a rate not 

less than the rate provided for leyel IV of the Execlltive 

6 Schedule under section 5315 of title 5 of the United 

7 States Oode. 

8 It (4) The Director of the F'ederul Bureau of 1n-

9 vestigatioll. 

10 It (5) The Speaker, majority leader, minority lead-

11 er, majority whip, 01' minority whip of the House of 

12 Representatives; the President pro tempore, majority 

13 leader, mino.\·ity leader, the majority whip, or the as-

14 sistant minority leader (minority whip) of the Senate. 

15 "(6) With rcg~l'rl to improper or illegal conduct 

16 occurring since 1970, any }tllpresentative or Senator in 

17 the Oongress of the United St~\tes with respect to the re-

18 ceipt 01' acceptance of any valuable co.p.sideration from 

19 representatives of any foreign goverlUnent in order to 

20 influence legislation 01' other Government action. 

21 " (7) Any individual who held 'any office or position 

22 described in any of paragraphs (1) through (6) of this 

23 subsection during the incumbency of the President or 

24 during the period the lust preeeclillg President held of-
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1 flee, if such preceding President was of the same political 

2 party as the iUCllllbent President. 

3 It (8) A national cmnpaign manager or chairman of 

4 

5 

any national cmnpnign committee sceking the election or 

reelection of the President. 

(j "§ 592. Determination whether to apply for appointment of 

7 a special prosecutor 

S It (a) The Attomey General, upon receiving specific 

9 information that any of the persons described in section 591 

10 (b) of this title has engaged in conduct described in section 

11 591 (n,) of this title, shall conduct, for a period not to excccd 

12 sixty days, such preliminary investigation of the matte!' a~l 

13 the Attorney General deems appropriate. 

14 It (b) (1) If the Attorney General, upon completion of 

15 the preliminary investigation, finds that the matter is so 

16 lllsubstantiated that no further investigation 01' prosecution 

17 is warranted, the Attomey General shall so notify the divi­

IS sion of the oourt specified in section 593 (n) of this title, 

19 and the division of the court shall have no power to appoint 

20 n. special prosecutor. 

21 It (2) Such 11otification shall be by memorandum con-

22 taining a summary of the in£onnation received and a sum-

23 mary of the results of any preliminary investigation. 

24 - 11(3) -Such memorandum shall not be revealed to any 

25 third party without leave of the division of the court. 

• 

j 
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'1 "(c) (1) If the Attorney General, npon completion of 

2 preliminary invcstigation, finds that the matter warrants 

3 further inyestigation or prosecntion, or if sixty days elapse 

,! from the receipt of the information without a determination 

5 by the Attorney General that the matter is so lUlsllbstalltiatec1 

G as not to warrmlt further investigation or prosecution, then 

7 the Attorney Ceneral shall apply to the division of the 

s court for the appointmcnt of a special prosecutor. 

D It (2) The application shall contain sufficient informa-

10 tion to assist the division of the court to select a special 

11 prosecutor and to define that special 'prosecutor's prosecu-

12 torial jurisdiction. 

13 " (3) The application shall not be revealed to any 'third 

14 party without leave of the division of the court. 

15 "(d) (1) !f-

IG "(A) after the filing of a memorandum under snb-

17 section (b) of this section, the Attorney General receives 

18 additional specific information about the matter to 'which 

19 such memorandum related; and 

20 " (B) the Attorney General detcl'luines, after such 

21 additional investigation as the Attorney General deems 

22 appropriate, that snch information warrants fmther 

23 investigation or prosecution; 

24 then the Attorney General shall, not later than sixty days 



I 

124 

1 after receiving such additional information, apply to the divi-

2 sion of the court for the appointment of a special prosecutor; 

3 " (2) The application shall contain sufficient information 

4 to assist the division of the COlU't to select a special prosecutor 

5 and to define that special prosecutor's prosecutol'ial 

6 jurisdiction. 

7 " (3) The application shall not be revealed to any third 

8 party without leave of the division of the court. 

9 " (e) If, ill the com'se of any Federal criminal invcsti-

10 gation, the Attorney General detel1nines that the contbua-

11 tion of the investigation or that any resulting prosecution may 

12 so directly and substantially affect the political or personal 

13· interests of the President or the Attorney General 01' the 

14 interests of the President's political party as to make it inap-

15 propriate in the interest of the aclministration of justice for 

16 the Department of Justice to conduct such investigation, then 

17 the Attorney General shall apply to the division of the court 

18 for the appointment of a special prosecutor. 

19 "(f) The Attorney General may ask a special prosecutor 

20 to accept referral of a matter that relates to a matter within 

21 that special prosecutor's prosecutorial jurisdiction. 

22 "§ 593. Duties of the division of the court 

2~ U (a) The division of the court which is referred to in 

24 this chapter, and to which functions arc given by this chap-

25 ter, is the division established under section 49 of this title. 

• 

& 
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1 I< (b ) Upon receipt of an application under section 592 

2 (c) I (d), or (e) of this title, the division of the eourt shall 

3 appoint an appropriate special prosecutor and shall define 

4 that special prosecutor's prosecutorial jurisdiction. A special 

5 prosecutor's identity and pro~ecutorial jurisdiction shall be 

6 made publio uponl'equcst of the Attorney General or upon a 

7 determination of the division of the court that disolosnre of 

8 the idCiltity and prosecutorial jurisdiction of suoh speoial 

9 prosecutor \yotIld be in the best interests of justice. 

10 {( (0) The division of the court, upon Y{lquest of the 

11 Attorney General, may expand the proseoutol'ial jurisuiotion 

12 of an existing special prosecutor. Snch request may be in COl'-

13 porated in an applic[\'tion for the appointment of a sllccial 

14 prosecutor under this chapter. 

15 " (d) The division of the COllrt may not appoint as a 

16 special prosecutor any person who holds any office of profit 

17 01' trust under the Unite(l States. 

18 "§ 594. Authority and duties of a special prosecutor 

19 " (a ) Notwithstanding any other provision of law, a 

20 special prosecutor appointed under this ohapter shall have, 

21 with rcspeot to all matters in such special prosecutor's pl'ose-

22 cntorial juris(liction established under tIus chapter, full power, 

23 and indepemlent l1uthol'ity to-

24 " (1) oonduct proccedings before grand juries and 

25 otlw}' investigations; 

04-072 0 - 70 - 0 
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1 It (2) participate ill court procccdings and engage 

2 ill any litigation, including civil and criminal matters, as 

3 he deems necessary; 

4 Ie (3) appeal any decision of a court in any caso or 

5 proceeding in which such spcciall)l'OSecutor ptU,ticipates 

6 in an official capacity; 

7 It (4) l'oviow all documentary evidence available 

8 from any source; 

9 " (5) determine whether or not to contest the assel'-

10 tion of any testimonial privilege; 

11 " (6) receive appropriate national secllrity clear-

12 ances tUld, if necessary contest in comt, including where 

13 appropriate participation in in ctUnera procemlings, allY 

14 claim of privilege 01' attempt to withhold evidence on 

15 .grounds of national sectti'ity; 

IG It (7) make applications to any Federal court lor a 

17 grant of immunity to any witness, consistent with ap-

18 plicablc statutory requirements, or for warrants, sub-

19 penns, or other court ordors, and for plU'l)oses of sections 

20 6003, 6004, and 60C5, of title 18, United States Oode, 

21 as amemled, a special prosecutor may exercise the au-

22 thority vested in a United States attorney 01' the Attor-

23 ney General; 

24 " (8) inspect, obtain, 01' use the original 01' copy of 

25 any tax return, in accordance with the applieable statutes 
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1 and regulations, and for purposes of section 6103, of title 
. , 

2 26, United States Code, as amended,. arid the regulations 

sthereunder, a special prosecutor'may exercise the powers 

. 4 vested in a United States attorney or the Attorney 

5 General; 

6 " (9) initiate and conduct prosecutions in any court 

7 of competent jurisdiction, frame and sign indictments, 

8 file informations, and handle all aspects of any case in 

9 the name of the United States; and 

10 " (10) exercise aU other inyestigative and prosecu-

11 torial flllctions and powers of the Department of Justice, 
, , 

12 the Attorney General, and any other officer or employee 

13 of the Department of Justice, except that the Attorney 

14 General shall exercise direction or control as to those 

15 matters that specifically require the Attorney General's 

16 p'ersonal action ~nder section 2516 of title 18, United 

17 . Sbttes Code. 

18 " (b) A special prosecntor appointed 'under this chapter 

19 shaH receive compensation at a'1)e1' diem rate equal to the 

20 fa;te' of basic pay for leyel IV of the Executive Schedule 

21 'under s~ction 5315 -of title 5 of tlle United States Code . 

22 " (c) For the purposes of carrying out ili'O duties of 

23 'the office of special prosecutor, a special prosecutor shall 

21 have power to ~ppoint, fix the 'compensation, and assign the' 

25 duties of snch employees 'as such special prosecutor deems 
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1 necessary (including investigators, attorneys, anel ,part-time 

2 . consultan,ts). The positions ·of ,all such employecs are ex-

3 en:pted from the compctitive service. No such employee may. 

4 bE) compensated at a rate exceeding the inaximum rate pro-

5 vided for GS-1S of the General Schcdule uncleI' section 5332 

6 of title 5 of the United States Code. 

7 "(d) A special prosecutor mayrequQst,and the Depart­

S ment of Justice shall provide to such special prosecutor 

9 assistance which may include affording to such speoial prose-

10 cut or full aocess to any reoords, files, or other materials 

11 relevant t{) matters within such special proseoutor'sprosecu-

12 torial jurisdiotion, and providing to such speoial prosecutor 

13 the resources and personnel required to perfol1n such speviul 

14 prosecutor's duties. 

:1,5 " ( e) A speoial proseoutor may acoept refel1'al of a 

16 .matter by the Attorney General, if the matter relates to a 

17 matter within the prosecutorial jurisdiotion established by 

18 the clivision of the oourt. 

19 "§ 595. Reporting and congressional oversight 

20 "(a). A special prosecutor apl)ointed under this chaJ:l-

21 tcr may make public from time to time, and shall senel to 

22 the Congress at least annually, ~tatements or reports on the 

23 activities of such speojal. prosecutor. These statements amI, 

24· reports shall contain such information as that special proseCll- . 

25 tor 4eems appropriate .. 
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,1 ' , .11 (b) (1) 'In addition to nny reports made under sub~ 

2 section (a) of this section, a, special prosecutor appointed 

3 under this chapter shall, at the conclusion of suoh speoial 

4' prosecutor's duties, submit to the division of the court a 

5 report undor this subsection. 

6 " (2) A report under this subsection shall set forth 

.7 fully and completely a diecription of the work of the special 

8 prosecutor, including the disposition of all cases brollght, 

9 and the reasons for not prosecuting any matter within the 

10prosecutorial jurisdiction of such special proseoutor whioh 

11 was not prosecuted. The report shall be in suffioient detail 

12 to allow determination of whether the special prosecutor's 

13 investigation was thoroughly and fairly completed. 

14 " (3) The division of the court may release to the Con-

1t> gress, 'the public, 01' to any appropriate person, such portions 

1p of a report- made under this subsectiOll as the division 'deems 

1,7' appropriatc. The division of the court shall make such orders 

18 as are' appropriate to protect the rights of any ltitl~vl~lual 

19 named, in such report and prevent undue interference with. 

20 any pending prosecution. The division of the court may make 

21 any portion of a report under this section available to any in-

22 dividual named in such report for the purposes of receiving 

23 'within a time limit set by the division of the court any com-

2~ . ments· 01' factual information that such individual may sub-

25· ·mit. Such comments and factnal information, in whole 01' in . 
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1 part, may in the discreti{)n of such division bo included lis 

2 aUIlPllondi.'{ to such report. 

3 tt (c) 'A special prosecutor shall promptly advise the 

4 House of Represent.atives of any substantial and credible in-

5 formation which such special prosecutor receives that ma.y 

6 constitute.gromids fQr a,n impeaehment. Nothing in this chap-

7 tel' or section 49 of this title shall prcvent the Congress or 

8 eith~r Hou~e thereof fl:om obtainulg information ill the course 

9 offin impeachment proceeding. 

10 tt (d) The appropriate committecs ,of the Congress shoJI 

11 have oversight jurisdiction with respGct to the official con-

12 duct of any special prosccu:tor appointed undor this chap-

13 ter,. and such speeial prosecutor shall have the (lt~ty to' co-

14 operate with the exercise of such oversight jurisdiction. 

15 tt (e) A maj{)rity of majority party membors or a rna"' 

16 jority '<>fan nonmajority party' members' of a judiciul'Y com-

17' . 'mittee of either House of the Congress rimy reqliest ill writ-' 

18' illg tIlat the Attorney Gcneralapply £01' the app'ointment of 

19 . a special prosecutor under 'this chapter. Not latcr than thirty 

20' days after the receipt of snch a request, the Atto~'ncyGcncrnl 

21 ' shall provide written notification of finy action the Attorney 

22 General has taken under this chapter in response to such 

23 request and, i(no appiication has been 'made to the division 

24 of the court, why such application was not made. Such writ- . 

25' ton notification shall be 'provided to the committee on which' 
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1 tho porso'ns making the request serve, and shall not be 

2 revealed to any third party, excopt that the cOlllTIlittee 

3 may, oither on its own initiative or upon tho request of the 

'.I: Attorney Goneral, mako publio such l)Ortion or portions of 

5 Hurh notification as 'will not in the committee's judgment 

6 prejudice the rights of uny individual. 

7 "§ 596. Removal of a special prosecutor; termination of 

8 office 

9 " (a) A spocial prosecutoi' appointed undcr this chapter 

10 

11 

12 

13 

11 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

lllay be removed from ofIice, other than by impeachment and 

conviction, only by thc division of the COl1l't and only for 

extraordinary impropriety or suoh incapacitation or other 

condition as substantially impairs tho performance of snch 

speciallH'osecutor's duties. 

" (b) (1) An oflice of special prosecutor shall terminate 

upon the submission by tho special prosecutor of notification 

to the Attorney General that the investigation of all matters 

withiu the prosecntorial jurisdiction of such special prosecutor 

Or accepted by such special prosecutor muler section. 594 (0) 

of this titlo, and anyresnlting proseontions, have be.,ll com­

pleted 01' so substantially completecl that it would be appro­

prin,te for the Department of Justice to complete such investi­

gations and prosccutions. No such submission shall be elIcc­

tivo to terminato such oflice until niter tho completion and 

filing of the report required under seotion 595 (b) of this title. 
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1 II (2) The division of the COlU·t, either on its own motion 

2 or upon suggestion of the Attorney General, may tenninate 

3 an office of special prosecutor at any time, on the ground that 

4 the investigation of all matters within the prosecntorinl 

5 jurisdiction of the specinl prosecutor or aCCel)te<l by sllch 
~ 

6 special prosecutor under section 594 ( 0), and any resulting 

7 prosecutions, have been completed or so substantially com-

8 pIe ted that it would be appropriate for tho Departmont of 

9 Justice to (;umplete such investigations and proser.utions. 

10 "§ 597. Relationship with Department of Justice 

11 '.' (a) 'Whenever a matter is in tho proseentorial jnrisdic-

12 tion of a special prosecutor or has been accepted by u special 

13 prosecutor under section 594 ( e) of this tit! 0, tho DOllltl't-

14 ment of Justice, the Atttorney Gel1etal, ancI all other officol's 

15 and employees of the Department of Justicc shall sllspend all 

16 investigations and procecding~' rogarding such matter, except 

17 to the extent required by section 594 ( d) of this title. 

18 " (b) The Attorney General or the Solicitor General 

19 muy make a presentation to any court as to issues of law 

20 raised by any case or proceeding in which a special pl'osecu-

21 tor participates in an official capacity or auy appeal of such ... 
22 a case or proceeding. 

23 41§ 598. Termination of effect of chapter 

24 "This chapter shall cease to have effect five years afte1' 

25 the date 011 which it takes eaeet, except as to the completion 
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1 of tholl-pending mu,ttel's, which in the judgmcnt of the divi-

2 sion of the court require its continuance in effect. TIlls chapter 

3 shall continue in effoct with l'cspac!; to such mattm'S until 

4: the division of the court determines that such mutters havo 

5 ueen completed.". 

6 (lJ) 'rhe tnllles of ehnptel's for title 28 of tho Fniwll 

7 States Oode and for part lIof snch title 28 nrc each umended 

8 lIy ins orting immediately uftor tho item relating to chul)ter 

9 37 the following now item: 

1130, Special prosecutor,n. 

10 (0) There nre nuthol'iz.ocl to be appropriatccl for each 

11 fisonl yenr such SllmS '/lS may be necesllnry, to be held 

12 by tho Department of Justice as fl, contingent fund for 

13 the usc of nny spocial posecutors nppointed under chnpter 

14 39 (reIn ting to speciui prosecutor) of title 28 of the United 

15 States Code in tho currying out of {nl1ctions Ul1(lN' snoh 

16 chapter. 

17 .ASSIGNMENT OJ!' JUDGES TO DIVISION TO t\.PPOlNT SPECIAIJ 

18 PUOSEQUTORS 

19 SEC. 3. (It) Cll1tl)tel' 3 of titlo 28 of tho United Stutes 

20 Code is nmolHlod by [Hhling nttho amI tho following now 

21 seotion: 

22 "§ 49. Assignment of judges to division to appoint special 

23 prosecutors 

24 (' (a) Deginnillg ,yith the two-yelLl' period commenoing . ' 



134 

1 on the date this sectioil takes effect,. the chief judge Qf the 

2 United States Court of Appeals for the District of Columbia 

3 shall assign three persons ,vho are judges 01' justices lor 

4 each successive two-yem' period to a division of the United 

5 States Court of Appeals for the District of Columbia to be 

6 the special panel of the court for the purposes of chapter 3D 

7 of this title, 

8 " (b) Except as provided nnder subsection (f) of this 

9 section, assignment to the division established in subsection 

10 (a) of this section shall not be a baT to other judicial assign-

11 ments during the term ·of such division, 

12 " (c) In assigning judges or justices to sit 011 the divl-

13 sion established in subsection (a) of this section, IU'iority 

14 shall be given to scnior retired circuit judges anel senior 

15 retireel justices, 

16 " (d) The chief judge of the United States Court of 

17 Appeals for the District of Columbia may make a request 

18 to the Chief Justice of the United States, withottt pl'eSentillg 

19 flo certificate of necessity, to designat:e and assign, in accord-

20 ance with section 2D4 of this title, retired circuit court judges 

21 of another circuit or retired justices to the division established 

22 lmder subsection ('n) of this section. 

23 It· (e) Any vacancy in the' division established nnder 

24 subsection (a) of this sectiou shall be filled only for the 

25 reinainder 'of the t\vo-year pe60d in ,,,hich such vacancy 
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1 occurs and in the same manner as initial assignments to the 

2 division were made. 

3 "(f) No judge or justice who is 'a member of the clivi-

4 sion established in subsection (a) of this section participated 

5 in a function conferred on the division under chapter 39 of 

6 this title involving a special prosecutor shall be eligible to 

7 pmticipatc in any judicial proceeding involving a matter 

8 which involves such special pi'oseclltOl' while such special 

9 prosecutor is serving in that office or which involves the exer-

10 cise of such special prosecutor's official duties, regardless of 

11 wheth~r such special prosecutor is still sorving in that 

12 office.". 

13 (b) The table of sections for chapter 3 of title 28 of the 

14 United States Code is amended by adding at the end the 

13 following item: 

"4.0. AS&ignment of judges to division to nppoint specinl prosecutors.". 

16 DISQU.ALIFIOATION OF OFFIOERS AND E:ilIPLOYEES OF TIm 

17 DEPARTMENT OF JUSTIOE 

18 SEC. 4. (a) Chapter 31 of title 28 of the United States 

19 Code is amended by adding at the end the following: 

20 "§ 528. Disqualification of officers and employees of the 

21 Department of Justice 

22 "The Attorney General shall promulgate rules and regu-

23 lations which require any officer or employee of the Depal't-

24 ment of Justice, including a United States attorney 01' a 
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1 member of his staff, to disqualify himself from partieipation 

2 in a particular investigation or prosecution if such pl1l'tici-

3 pation may result in a personal, finl1llCial, or political conflict 

4 of interest, or the appel1l'l1llCe thereof. Such mles and regula-

5 tions may provide that a willful violation of any provision 

6 thereof shall result in removal from office,", 

7 (b) The table of sections for chapter 31 of title 28 of 

8 the United States Oode is I1lnended by adcling at the end the 

9 following: 

"528, Disqulllifimttion of ofilccl's nnd employees of the DCl1nl'tm(\ut of 
Justice,", 

., ....... -

1 
I 

I 

I 
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UU1'JI CONGRESS H- R" - 81· 25 1s't' SI~ssrol'f 
• • 

IN THE HOUSE OF REPRESENTATIVES 

Jmm 30,1077 

lIfr, A1'fIlEllsol'f of Illinois (fat' hillls~1f uncI Mr, Corml'f) introduced the follow­
ing bill; which wns l'~ferl'ed to tho COll1lllit:eCl on tho Judiciary 

A BILL 
To ilmend titlo 28 of the United Stutes Oode to provide for th6 

appointment of a speciallH'osecntOl' in appropriate Cilses, to 
require the Attorney Geneml to make a prelimin!lry invosti-· 
gation of allegecl improper foreign influenco in Oongress to 
c1eterminolvhethel' 01' not such a special prosecutor should 
be appointed for !lny cases arising thorefrom, !lnd for othcr 
purposes, 

1 Be it (lnaoted by the Senate and Ilouse of Representa-

2 lives of the United Slales of Ame1'ioa in Congress assembled, 

3 snORT TITLE 

4 SEOTION 1. This Act mny be oitecl as the "Spccinl 

5 Proseoutor Act". 

I 
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1 SPEOIAL PROSEOUTOR 

2 SBO. 2. (a) Title 28 of tile Uuited States Oode is 

3 amended by inserting immediately after chapter 37 the 

4 following new chapter: 

5 "Chapter 39-SPECIAL PROSECUTOR 

IISee. 

"501. Appointment. 
"502. Prosccutoriltl jnrisdiction; nuthority. 
"593. Removnl 01' termination. 
"504. l!'illlll report j congrcssionnl oversight. 
"UOU. Presentations by Attol'l\0Y Gonorulancl Solicitor Gcnoml. 
"riga. Special pnnclofthe court. 
"507. 'rOl'lIlilllttioll of oitcet of cllllplor. 

6 "§ 591. Appointment 

7 "(a) Upon 'receiving any specific information that any 

8 of the persons described in subsection (b) of ,this section 

9 has-

10 " (1) knowingly authorized or engaged in 'any Fed-

11 eml criminal act or omission involving the abuse of 

12 Federal office; 

13 "(2) knowingly authorized or engaged hl any act 

14 or om.i~sion consti tuting "!1, viola tion of any Fec1eml 

15 C1'iminn,l lI\,w l'cgulnting thefinnncingol' conduct of clec-

16 tiom; 'or election eampn.ig11S i 01' 

17 

'\.8 

20 

"(3) violated any Fcdel'lll cl'iminnllaw l'eln:ting to 

the obstl'Uction of .imltice 01' 1) Cl'jU1'Y, or conspired to 

violate any such ~'edern.l el'iminal law or to defraud the 

United Stn,tesj 
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1 tho Attol'lwy OCIIt'ral ~hfill conduct, for a period not to 

2 oxceod six:ty dttys, sUI'h preliminary investigation as !:he 

3 Attorney General decllls 'appropriate to ascertain whether 

4 the malvter under hwestigation is so unsubstantiated that no 

5 further investigation or prosecuti'On is warranted. 

6 "(b) The persons referred to in subsection (a) of this 

7 section arc as follows: 

8 " (1) The President or Vice l)resident. 

9 "(2) Any individual serving in a position compen-

10 sated at level I of the Bxecutive Schedule nnder section 

11 5312 of title 5 of the United States Code. 

12 " (3) Any individuttl working in the Executive 

13 Office of the Pl'eHident and compensated at a rate not 

14 less than the rate provided for level IV of the Executive 

15 Schedule under section 5315 of title 5 of the United 

16 States Code. 

17 " (4) The Director of the Federal Bureau of In:-

18 

19 

20 

21. 

22 

Yefliigation 01' the Director of Central Intelligence. 

(( (5) Any ,individual who held any office 01' position 

deseribc(l in: any of paragraphs (1) through (4) of this 

Rubsection dUl'ing the incumbency of the. rre~ident or 

during the period the last preceding Pl'esi(lent held 

23 office, if such preceding President was of the same 

24 110litical party as the. incnmhcll't PreRidcnt. 
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1 II (6) A nationnl campaign manager 01' chainnan of 

2 any national campaign eommittec seeking thc election 

3 or reelection of the rresic1ent, 

4 H (7) A 1Ilcmber or Oongress (including a Delegate 

5 to ,the lIonse of l{eprcsentatives 01' ResilIent Oommis-

6 

7 

sioner in the House of Representatives) , 

«( (c) If the Attorney General finds the matter subject 

8 to preliminary investigation in accordance with subsection 

9 (a) of this scction is so unsubstantiatecl that no further 

10 investigation or prosecution is wal'rantNl, the Attorney 

11 Gouoral shall file a memoraudum with the spocial panel of 

12 tl1e comt, Such n1emOJ'UllClum shall contltin a srnnmm'y of 

13 the information reccivccl amI the results of any 11l'eliminttl'Y 

H invcstigation, 

15 II (cl) If, after the filing of a memorandum under sub-

16 section (c) of this section, the Attol'lley General receives 

17 adclitional specific infol'mation about the matter to which 

18 such memorandum related, which information, in the jndg-

19 ment oF. the Attol'l1ey General, warrants [lU'ther investigation 

20 or prosecution, the Attorney General shall, not later than 

21 thirty days after receiving such additional information, apply 

22 to the special panel of the court for the al)pointment of 

23 a specinl prosecutor, 

24 1/ (c) If thc Attorney General finds the matter subject 

25 to preliminary investigation in accorc1ance with subsection 
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1 (a) of this section warrants further investigation or prosecu-

2 tion, or if sixty clays elapse from the receipt of the informa-

3 tion ancl the Attol'l1ey Geneml has not yet determined that 

4 the matter is so unsulJstantiatec1 that the matter does not 

5 warrant further investigation, then the Attorney General 

6 sha,lll1pply to the specil1l panel of the eourt for the appoint-

7 ment of a speeial proseeutoI'. 

S "(f) If, in the course of allY Federal criminal investiga-

!) tion, the Attol1ley General determiu('s that the continuation 

10 of the investigation or of 111'esnlting prosecution or the out-

11 come of such investigl1tion or prosecution may !'IO directly amI 

12 sUbstantially affect the political interests of the President, of 

13 the PrcsicIent's political party, 01' of the Attol'l1ey General 'Us 

14: to make it il1apprOllril1te in the intercst of the administration 

15 of justice for the Departmenl; of Justice to conduct such illves-

16 tigation, then the Attorney General shall apply to the special 

17 panel of the comt for the appointment of'll special prosecutor. 

18 "(g) Any memorandum or applicntion filed under this 

19 section with the special panel of the court shall not be re-

20 vealed to any third party without leave of the comt. In the 

21 caso of any snch application, the 'application shall contain 

22' suificiont information to assist the 8peoia.l panel of the court 

23 to select a special prosecutor and to define that specinl prose-

24 cutor's prosccutorialjurisc1iction. 

94-672 0 - 70 - 10 
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1 "(h) IT pon tho receipt of an applioation under this sec-

2 tion, the special pauel of the conrt 'Shull app'oint an apIH'opri-

3 ate special prosecutor 'and shall inform tho Attol1loy Goner? \ 

4 and tho Oongress of, and 111ako public, the na111e of such 

5 special prosocutor. 

6 ' "(i) The Attorney General may request that the court 

7 assign new matters to an oxisting special prosecutor or that 

8 the pl'osecutorial jurisdiction of such a special prosecutor 

9 hc OXl)alHled, and tho R])ecial punol of the court mny make 

10, appropriate ordors for snch assignment 01' expallsion. A 

11 specinJ prosecutor may accept a referml of 'a matter by tho 

J2 Attol'l1ey Gencral, if the matter relates to a l11atter within 

13 . the prosecutorial jurisdiction established by the special panel 

14' of the conrt. 

15 "(j) A judiciary committee of either nouse of the 

16 (!ollgn's~ may request that the ,A,ttOl'll('Y Genoral apl)ly for 

17 the al1lWintlllent of a special prosecutor under this flection. 

18 Not latt'r than thirty days after the }'('c('h>t of such a rcquest, 

19 the Attorney GeuNal HhnlI notify the cOUlmitteo making tho 

20 request in writing of any action the Attol'lley Goneml hns 

21 taken under this seotion, and, if no application hus bee1lll1ado 

22 to thc specinl panel of the court LUule!' this section, why such 

23 a.pplication was Hot lllade. Snch wl'ittoH notification sllfl.ll not 

2,1 be revealed to any third par(;y except thnt the committee 

25 may, either on its own initiative 01' Ul)on the roquost of the 

, 
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1 Attol'11l'Y GC'lH'rnl, make pulllic sueh portion or portions of 

2 such llotifieatioll as will lIot ill tho eOlllmittl'c's judgnlt'ul; 

3 pJ'l'jlldiee tIl(' rig-his of allY individual. 

4 t( (Ii:) Upon applimtioll of a majority of mlljoril.)' pHlty 

5 members 01' It mujol'iL,)' of all non-lllajul'ity-pnrt,)' llIo111hl'l's 

G of a judicial'Y cOlllmittec of eithC'r liollse of thc C()ngre~!;, the 

7 Uuitod States ])igtl'iet Court for the ])istrict of Colllmhh1 

8 may issuc !lny aP1JI'opriatc ordcr (inC'ludillg an order in tho 

D nature ofa writ of mandaml1s) commanding the Attorney 

10 General to comply with Ilny provision of this chlllJter. 

11 " (1) (1) The Attorney GenC'l'fil Sl1011 upon the -do te of 

12 the enaetmel1tof this subsection conduct, for it period hot to 

13 e}.:ceed ninety days, a pl'eliminary iIlYestigation into whf'ther 

1'.1: thero has Ibeen since 1970 improper or illegal conduct on tho 

15 part of any Reprcsentative or Scnator in tho Congress of the 

16 Uuited States with roslJoct to tho 1'cceilll; or acceptance of any 

17 valuable considel'ution fl'om represcntatives of ony foreign 

18 government in order to influence legislation or other govern-

19 mont action. 

20 CI (2) Tho Attol110,Y GenornJ, npon the complotion of tho 

21 ninety-clay pOl'ioel rerenca to in parngraph (1) of this 8n1>-

22 section, shall mnke such findings ana take such actions under 

23 this soction (inclueling, if appropriate, 'tl11l1lying £01' the ap~ 

2,1 l)ointmont of fl, slJccial prosoentol') with rospect to sueh~I!-:-

25 vestigation as tho Attorney Gonoml would be requirod b.y 
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1 this section to tako with respect to a preliminary investigation 

2 lUldertaken in accordance with subsoetion (a) of [hiB scction. 

3 "§ 592. Prosecutorial jurisdictioll; authority 

4: "(n) N,otwithst1Unding uny other ,provision of law, 0, 

5 speciul prosecutor appointOll under this chul)tcr sho.11 

6 have, with 1'espect to ull mo.tters in such special prosecll-

7 tor's prosecntorial jurisdiction established under this eho.pter 

8 all the investigative und prosecntoriul functions amI powers 

D of the Department of Justico, the Attol'l1cy Geneml, und uny 

10 other officer or employee of the Department of Justice. 

11 " (b) A special prosecutor appointed under this cho.pter 

12 shall receive compenso.tion at 0, per diem rate equal to the 

13 rate of lmsic po.y for level IV of the Executive Sohedule 

14: under section 5315 of title 5 of the United States Oode. For 

15 the purposes of carrying .out the duties of the office of 

16 special prosecutor, such special prosecutor shall have power 

17 to o.ppoint, fix the compensation, and assign the duties of 

18 such employees as such s])ecial l)l'OSeclltOl' deems ncecs!')al'Y 

19 (inchuling investigators, attorneys, and po.l't-time consult-

20 ants). 1'110 l)Ositions of all such employees are exempted 

21 from the competitive service. No such employee may be 

22 compensated at a rate exceeding the maximum rute provided 

23 for GS-1S of the GenernlSchedllle !meler section 5332 of title 

24 5 of the United States Code. 

25 "(c) A specilll prosecutor appointed uudor this Chlll)b.Jl· 
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1 may make public from time to time and shall send to the 

2 Congl'cHs nt least annually SUdl statements or reports us 

3 such special prosecutor dcems appl'Olll'iate, 

4 (( (d) 'l'hel'e are aulhol'i:~ed to be npIJl'olJl'inted for eneh 

5 fiseal yenr such SlUUS as Hl'ly l)e neeessary, to 1Je held hy 

6 the Depnl'hnent of Justice us a contingent fund for the use 

7 of auy specinl prosecutors iu the currying out of this chapter, 

8 "§ 593. Removal or termination 

D " (a) A specinllH'osecntor uPllointed nnder {hiR ehn1)te1' 

10 may be removed from offire, other than by impeachment nnd 

11 conviction, only by tho special panel of the court and only 

12 for extrnordinnl'y impropriety, or such incapacitation 01' othor 

13 condition as substantially impairs the performance of such 

1-J special proseelttOl"S duties. 

15 (( (b) 1'he office of a special prosecutor shnll tennillate 

16 uJlon the submission by such special prosecutor of notifiea-

17 tion to the Attorney Genernl that tho investigation of all 

18 matters within the l)l'osecutol'ial jnriscliction of snell special 

19 prosecutor, and any rcsulting prosecutions, have been com-

20 pletetl or so substnutially eOllll)lcted that it wouM be appro-

21. pdatc for the Department of Justice to COml)lete such mat-

22 tel's. No such submission shall be clIoetive to terminate snch 

23 officc until after the completion and filing of tho I'cport 1'e-

24: qttireu uncler sectioll 594 of this title. 
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1 " (e) 'rho spedal pancl of tho cmp't milY, oither on 

2 slich l)ll11cl's own motion 01' upon suggcstiml. of the AttOl'lley 

3 Genoml, terminah.J tho office of speoial proseoutor at any 

4: timo, on the grounds that tho investigation of all l11attl'rs 

5 ·within tho pl'osecutorial jurisdidion oi the special pl'OSeclltor, 

6 and allY resulting prosecutions, hal'O beNt complcted or so 

7 substantially completed that it would bo appl'oprl~tn for thc 

8 Department of Justice to complete sueh matters. 

D "§ 594. Final report; congressional oversight 

10 "(a) (1) In ndditionto any reports macle uncleI' section 

11 592 of this title, a speeinl proseetitor appointed Ullder tU~ 

12 chal)tel' shaU, at the conclusioh of such speoial proseetttor's 

13 cluties, submit to tho special panol of the court a roport under 

1,1, this section. 

15 "(2) A l'eport undor this section shall set forth fully 

16 and completely a description of th.e work of the spoeial prose· 

17 cutor, illclucling the disposition of all cases brought, and tho 

18 reasons for not prosecuting any matter within tho proso· 

~D cutorial jul'isdiction of such special prosecutor which was not 

20 prosecuted. The report shall be in suffieiont detail to allow 

21 determination of whether the special prosocutor's in"estiga~ 
~ 

22 tion ·was thoroughly and fairly completed. 

23 If (3) The special panol of the court may release to tho 

2~l Oongtoss, ,the ~nb~i.o, ,oX ~o any' 1?-1)pl'OlH'iate person, such 

25 portion of n rel)Ol't made under this section !IS the special 



... 

1 

2 

a 

4 

5 

6 

7 

8 

D 

10 

n 

12 

13 

1,~ 

15 

lG 

17 

18 

19 

20 

21 

22 

23 

147 

pltllel deems appropriate. 1'110 sPcei(11)anel of the conrt shnll 

make snch ordcrs ns nre Itpproprinto to proteot tho rights 

of any individual namcd in such roportand In'eyent undue 

iutrrfl'rOlwe with any 1)(~Jl(ling prosecution. l'l1e special pn.twl 

of the eomt may make any portion of It report uudcr thifl 

i:'ectioll Itvailablr to any individual named in such report for 

tho plll'l)QHes of recoiving within a timo limit sot by the spe­

oial panoi any ('ommell~<; or factunl infol'lnation thltt such in­

dividnaJ may snbmit. Snch comments amI fnctuul infol'll1l1.­

tion, in whole or in part, mlly in tho discretion of snch 

special panol bo included us Itn appendix to such report. 

" (4) A Sl)eciltl prosoeutor, whoro Itppropriato, shnll 

promptly 'UClviso tho ehltirmnn ancI ranking minority member 

of tho House committee haying jurisdiction OV01' imp~nch­

mentsof any substal1tial and ereclible information which such 

specinl prosecutor receives that may conslitutc grounds for 

an illlpeaohment. Nothing in this clUlptel' sllltll prevcnt tho 

Oongress 01' eithcr IIouse thoreof from obtaining information 

in tho course of an impeachment procoecling. 

"(b) The appropriate e01l1mittees of tho Congrcss shall 

havo oversight jurisdiction with rcspcct to the official con­

duot ef Itny speeinl proseoutor apl)Qinted undor this ohapter, 

and such speoial proseoutor shall havo the duty to coope1'ato 

21 with tho exeroiso of sUe'h oversight jul'is(liotion. 
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1 "§ 595. Presentations by Attorney General and Solicitor 

2 General 

3 "Nothing in this chapter shull 11reyent thc making by 

4 the Attorney General or the Solioitor General of a pres en-

5 tatiL'n to any court as to issues of law raised by any case 

6 or appeal. 

7 "§ 596. Special panel of the court 

8 "The speoial panel of the court to which functions arc 

9 given by this clutl)ter is the division established nllckr section 

10 49 of this title. 

n "§ 597. Termination of effect of chapter 

12 "This chapter shall cease ,to ha\;e effect five y'ears after 

13 the date on which it takes effect, except as to the oompletion 

14 of tlicn-l)ending matters, 'whioh ill the judgment of the Rpccial 

15 panel of the court requires its continuance in efTeet, with 

16 rei.:l,')et to which matters it shall continue in effect U]l!,n such 

17 special panel determines that such matters have been 

]8 completed.". 

19 (b) The tables of chapters for title 28 of the United 

20 States oode and for part II or such title 28 arc each 

21 am:ended by inserting immediately after the item relating 

22 to chapter 37 the following new item: 

Cl39. Special prosecutor." 
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1 .ASSIGNlIIENT OF .TUDGBS TO DIVISION 'ra .Al'I'OINT SPEOIAL 

2 PllOSEO'U'..wRS 

3 SEO. 3. (a) Chapter 3 of title 28 of the United States 

4 Code is amended I'y a(hling at the end the following new 

5 section: 

6 "§ 49. Assignment of judges to division to appoint special 

7 prosecutors 

8 "(a) Beginning with the two-year period commencing 

9 on the date this section takes errect, the chief judge of the 

10 United States Court of Appeals for the Dish ict of Columbia 

11 shall assign three persons who are judges or justiecs for 

12 each successive two-yem' period toa division of the United 

13 States Court of Appeals for the District of Columbia to ,be 

14 the SlJecial panel of the court for the PlUIJOSCS of chapter 39 

15 of this title. 

16 " (b) Except as provided uncleI' subsection (£) of this 

17 section, assignment to the clivision established in subsection 

18 (a) of this section shall notbe a bar to other judicial assign-

19 ments during thc terms of such (livision. 

20 " (e) In assigning judges or justices to sit on the divi-

21 sion established in suhscction (a) of this section, priorIty 

22 shall be given to senior retircc1 circuit judges and senior 

23 retired justices. 



150 

1 "(el) ~'he chief judge of the United Stutes OOlll't of 

2 Appeals for the District of Oolumbia muy make II. reqncst 

3 to the Ohiof Justice of the United States, without presenting 

4: a certificate of necessity, to designato and assign: in uecord-

5 ance with sadion 294 of this title, retired circuit court judges 

6 of another circuit or retired justices to the division established 

.7 lUlder subsection (a)o£ this section. 

S " (e) Any vacilncy in the diVIsion established under 

9 subsection (u) o£ this section shall be filled only for the 

10 re·mainder of the two-year 11eriod in ·which such YIU'allcy 

11 occurs and in the sume manner fi,S initial assignments to the 

]2 division were made. 

1:l " (f) No judge or justice who as a member of the di-

14 vision establishell in subsection (a) of this section pftl'tici-

15 11ated in a function cOnlel1'ed on the division under chl1pter 

16 39 of this title involving a special prosecutor sha11 be eligible 
\ 

17 to participate in any judicial proceeding involving a matter 

18 which iIwolves such special prosecutor while such sl?eciuJ 

19 prosecutor is serving in that office 01' which involves the 

20 excrl'ise of such sllceial111'0Secutors' official dutieR, regardless 

21 or whether suell 811ecial pl'ORecutor is still SPITing hi that 

22 office.". 

23 (b) nlC table of sections for chapter 3 of tit1~ 28 of 

2.1: the United States Oode is umcnc1cd hy adding at the ('nd 

25 the following item: 

«,W, AR!lignnll'n(; of judgeR to (liyiRiol1 (·0 nppoint RpPcinl Pl'OH0P,lItOl'fI.". 

• 
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1 DISQUA.LIFIOA~ION OF OFFIOERS AND ElIII'LOYEES OF 'rITE 

2 DEI' AH~lIIEN~ 01!' JUS'fICE 

3 SEa. 4. (a) Chapter 31 of title 28 of the United States 

4 Coele is amended by adding at the end the following: 

5 "§ 528. Disqualification of officers and employees of the 

6 Department of Justice 

7 liThe Attorney General shall promulgate rules and regu­

s lations which require any oilicer or employee of the Depnrt-

9 ment of Justice, including a United States attorney or a 

10 m:ember of his staff, to disqualify himself from participation 

11 in a particular investigation or prosecution if such partici-

12 pationll1'ay result in a personal, finaneial, or political conflict 

13 of interest, or the an)earanee thereof. Such rules and regula-

14 tions may pro"ide that a willful violation of any provision 

15 thereof shall result in removal from office.". 

16 (b) The table of sections for chapter 31 of title 28 of 

17 the United States Oode iR mllendec1 by addiug ·at the end the 

18 following: 

"528. Disqultlillrntion of omr~l's nnd e1l1ploy~es of the Depnl'hncnt of 
.Justico.". 
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1ST SESSION 9tlmCONGRESS H. R. 841' 2 

IN TITE HOUSE OF REPRESENTATIVES 

JULY 19,1977 

Mr. EVANS of Dllht\\,fU'Q introduced the following !Jill; which wus l'llfcl'l'ed to 
the COll1mil t.ee on I he .J mlicilu'Y 

A BILL 
To require the President to appoint a Special Prosecutor to 

inyestigate and prosecute acts by agents of foreign govern­

ments to influence elected and nonelected officials Ilnd 

employees of the United States. 

1 Be it enacted by the Senate and House of Representa-

2 . tiyes of the United States of America in 00ng1'ess assembled, 

3 That this Act :.:rvq be cited as the "Oongressional Integrity 

4 Act of 1977". 

5 SEO. 2. The President shaU, within thirty days of enact-

6 ment of this Act, cause to be appointed a special prosecutor 

7 to serve in the Department of Justice. 

8 ~EO. 3. The Special Prosecutor ~haU investigate, prepare, 

9 amI comluct prosecutions with respect to acts by agents of 

I 
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foreign governments designed to buy influence for such gov­

crnments from elected officials and employees of the United 

States by providing to such officials and employGes money, 

gifts, free trips, and other matteI'S of value. 

SEo.4. (a) Notwithstanding any other provision of law, 

a Special Prosecutor appointed under this Act shall have, 

with respect to all matters in such SpcciAl Prosccutor's prose­

clltorial jurisdiction estn.blished under this Act, full power, 

and il1(1epcndent authority-

(1) to conduct proceedillgs before grand jmies and 

other investigations j 

(2) to participatc in court proceedings Ulul engage 

in any litigation, including civil and criminal matters, as 

he deems necessary; 

(3) to appeal any decision of a court in any case 

or proceeding in which such Special Prosecutor partici­

pates in an official capacity j 

( 4) to review all documentary evidence available 

from any source j 

(5) to determine whether to contest the assertion 

of any testimonial privilege; 

(G) to receive appropriatc national security clear­

ances and, if necessary, contest in court, including, where 

appropriate, participation in in camera proceedings, any 
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1 claim of privilege 01' attempt to withhold evidonce on 

2 groIDlds of nat.ional security; 

3 (7) to make applications to any Fcderal court for 

4 a grant of immunity to any 'witness, consistent with np-

5 plicable statutory requirements, or for warrnnts, suo-

6 penas, or othcr court orders, and, for purposes of sections 

7 6003, 6004, and 6005 of title 181 a speoinl prosecntor 
• 

8 may exercise the authority vestcd in a Uuited States at-

9 torney or the Attorney G eucml; 

10 (8) to inspect, obtain, or use the original 01' a copy 

11 of any tax return, in accordnnce with the applicable stat-

12 utes and regulations, and for purp03es of section 6103 

13 of title 26, and the regulations issuccl thereunder/ u 8pe-

14 cil>l prosecutor ma,y exercise the powers vested in a 

15 United States attorney or the Attorney General; 

16 (9) to initiate amI conduct prosecutions in any 

17 court of competent jurisdiction, frame. nnd sign indic·t-

18 ments, file- informations, and handle nIl aspects of nny 

19 case in the name of the United States; amI 
• 

20 (10) to exercise all other investigative and prosecu~ 

21 torial functions and powers of the Department of Justice, 

22 the f"ttorney Geneml, and any other officer or employee 

23 of the Deparlment of Justice, except that the Attorney 

24 General shall exercise direction or control as to those 
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1 matters thut specifically require the Attorney General's 

2 personul action undcr section 2516 of title 18. 

3 (b) A Special Prosecutor a11pointed unde!' this chapter 

4; shall receive compensation at 11 pCI' diem rate equal to the 

5 rate of basic pay for level IV of the Executive Sehedllle 

6 under section 5315 of title 5. 

7 (e) For the purposes of currying out the duties of 

8 the office of Special Prosccntol', I), Sl1Ccial Prosecutor shall 

9 have powcr to appoint, fix the compensation, and assign l11e 

10 duties of such employees as such Special Prosecutor deems 

11 necessary (including investigators, attorneys, and part-time 

12 consultants). The positions of all such employees are ex-

13 empted from the competitive service. No such employee may 

J4 be compensated at a mte exceeding the maximum rate pro-

15 vided for OS-18 of the Oeneml Sl'heclllie under section 5332 

16 of title 5. 

17 ( d) If requested hy a Special Prosecutor, the Depal't-

18 ment of JURtice shall providc to such Special Prosecutor 

19 assistance whieh shall include fnll access to any rccords, files, 

20 01' other materials relevant to matters within his prosccutol'ial 

21 juris~liction, Ulul providing to such Special Proscc~ltor the rc-

22 sources and personnel requircd to perform snch' special pros-

23 eentor's dnties. 

24 (0) A Spccial Prosecutor may ask the Attorney General 

25 01' the division of the COHrt to 1'oflll' mattcrs rclated to the 
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1 Special Prosecutor's prosecutorinl jurisdiction. A specinl pros-

2 ecutor may accept referral of a mattel' by the Attomey Gen~ 

3 eral, if tho mnttor rolates to a matter within such specinl 

4 proseoutor's prosecutorial jurisdiction as ostablishod by tho 

5 division of tho court. If suoh a referral is aooepted, the Special 

6 Prosecutor shall notify the division of the court. 

7 (f) To the maximum extent praotioable, a special pros~ 

8 ecutor shall comply with the written policios of tho Depart~ 

!) ment of Justico respocting enforcement of tho criminal laws 

10 which have been promulgated prior to the speoial prose~ 

11 outor's appointment. 

12 SE~. 5. There are authOlized to be appropriated such 

13 sums as may be neoessary to oarry out the provisions of this 

14 Act. 

• 

• 
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95'l'TrCONGHESS H R 8466 1ST SIlSSION 

• • 

IN 1'I[E HOUSE OF REPRESENTATIVES 

JULY 21,1977 

Mr. LEAOH (:for himself lind ?lIr. ConCOlt,\N or Illinois) introduced the follow­
ing bill; which wns rcrcl'l'Nl to tl1l' Committee on the Judicinry 

A BILL 
'ro amend title 28 of tho United States Code to provir1o for the 

appointment of a special prosecutor to investigate alleged 
improper foreign influenco in the Federal Government. 

1 Be it enacted by the Senate and Iiouse of Representa-

2 tives of the United Stales of America in Oongress assembled, 

.) 

D 

SEO~I'roN 1. This Aet mny bo cited ns the "Improper 

is Foreign InfhH.'nco Speoinl Pl'IHwcutor Aet of 1977". 

6 Sl'lWlAI, PROSBCUTOU 

7 SHOo 2. (a) 1'itlo 28 of tho Unitod Statos Code is 

8 amo11<lo(l by inserting immediately nftcl' chapter 37 the Iol­

!) lowing new cll!tptor: 

I 

94-072 0 - 70 - It 
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1 "Chapter 38-IMPROPER FOREIGN INFLUENCE 

2 SPECIAL PROSECUTOR 

"Sec, 
"581. ApllOilltmcnt, 
"1382, Gencrlll Pl'O~cclltol'i1l1 jUl'isdi(~lion; nlllhority, 
"ilS3, Scope of ll11uHlnlcd iJWt'stiglltion, 
"5H.J, HClllo\'ul 01' tCl'lllinlltion, 
";ill;), Fillnll'l'llol't; congrCtiSimllll on'might, 
";)S6, Prctit'ntntioJls by .\.ltorl1cy G~Ilt'l'IIllllld Solicitor GrnN'al, 
"587, Spceinl pnllt'l of lhe com!, 
·'(illS. Efl'Ct,tb'c dllte. tcrmination of Cll'N't of rhllplCl', 

3 "§ 581. Appointment 

4: "The Attorney Geneml tlhull, within fifteen days of tho 

5 d'fectivo elnte of this Act, apply to tho special panel of tho 

G court for the appointmont of a speoial prosecutor to act PUl'-

7 suant to tho provi::!ions of this Act. 

S "§ 582. General prosccutorial jurisdiction; authority 

9 "(a) Notwithstamling any other l11'o\'ision of law, tho 

10 slleciul l)l'Osecutor appointed undor this chapter shall have, 

11 with respect to all matters in such spccial proseentor's 

12 l11'osccuto1'inl juris(liction estublishe<l undor this chapter nll 

13 tlte hwostigatiye nnt1 pl'osecntorinl functions and 1)owe1'8 of 

g the ])epni'tlllcnt of .Tustic(l, tho Attorney (lenN'nl, and nny 

1 i"i othol' oJllrcl' 01' employce of the Dopal'tm()nt of .Tustiee. 

IG " (b) 1'ho specinl p1'm;ccutor appointed under this ehl1Jl-

17 tel' shalll'cccive compcmmtion at a pCl' diem retta eclllnl to tIlt' 

18 rate of basic pny for level IV of the Bxeeutivo Schedule 

1!? under section 5315 of titlo [) of the United States Code. For 

20 the :plll'po~es of CI\l'l'ying nut the duties of the office of 
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1 s]?eeiul prosecutor, sneh special prosecutor shall hu.\'c power 

2 to appoint, fix tho ('ompenslltion, and assign tho dnties of 

3 snch employees as such special prosecutor deems necessary 

4 (inclnding in\"('stigntol'~, atto1'neys, 1111<1 part-timo consuJt-

5 nnts). l'11e 1Jositiolls of aU such cmployees nre exempted 

6 from the compctiliyc se),vice. No sneh cmployee lllay ue 

7 ('ompensated at a rate exceeding the maximnm mte p1'ovided 

8 for OS-18 of the Genoral SdlQdule nnder scetion 5332 of 

9 title 5 or the United States Oode. 

iO " (c) 'rho special prosecntor appointed undor this eha1)-

11 tel' may make publiofl'om time to time antI )<la11 send to 

12 tho Oongress at least annually sueh statements 01' l'CPOl'ts as 

13 snch special prosecutor deems appropl'iatt', 

H " (d) '£1101'0 arc anthorizt'd to be u11pl'oprinled fOl' c{wh 

15 Hscnl yt't\l' SUt'll :,;ums as may be necesstlry, to he h01d. by 

16 tho Dt'lHtl'tment of ,T ustice as n (lontingcnt fund for the Us(! 

17 of any Rllecia1lll'osl'Cn, 's ill the (,Ul'l'yillg out of tlliH chtlllter. 

18 "§ 583, Scope of mandated investigation 

19 "(n) 1'ho Hpeein1l)l'oSecntol' is ehurged with illye:-:tignt-

20 iug substantive ullegntiol1s that uny of the p(,I'SOml d('serihed 

21 in snbseetion (b) of this scetioll 11a8-

22 CI (1) knowingly authorized 01' cugnged in any 1"('(1-

23 (lrn1 rriminnl net 01' omission involving I"['(leml ofi1ce i 

24 "(2) knowingly nuthorized 01' ~ngaged in nny nct 

25 01' omission C'OIlstitllting a violation of any ll'edornl cl'im-
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1 innl Inw reglllnting fillnuee 01' conduct of elections 01' 

2 oleetioll campaigns; 01' 

3 H (3) violated any J!'edcl'I11 criminal law relating to 

4 the obstl'lJetion of justice or perjury, 01' conspired to vio-

5 late any snch ]'(.'(1('1'1\1 criminal law 01' to dd1'l\uel tho 

6 Uniteel Statc/\; 

7 where such action, omission, 01' authorizlltion relates to an 

8 attempt by a foreign government 01' a foreign national, 01' an 

£) agont of either, to influence the operation of the Governmellt 

10 of the United States. Sueh investigation shaH inell.ldo but 

11 not bo limitecl to nn investigation of the ncth;itics of tho 

12 GoVel'lllUent or the Relmblic of Korea, its 11!1lionals unel 

13 agents. 

14: H (b) 'rho 1)e1'S0118 referred to in subsection (a) of this 

15 seotion are us follows: 

16 It (1) any clectcel official of thc l!'o<lernl G o\'er11-

17 lIlent; 

18 It (2) any ap.pointcel official of the Federal Govern-

19 ment; 

20 It (3) any employee of tho l!'edoral Govornment; 

21 

22 

II (4) any individual who held any office 01' position 

described in any of puragraphs (1) through (3) of this 

23 suhsection at any time, unless-

24 /I (.i:\.) suoh individual is immuno from proscott-
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tion as a result of the applicable statute of limita~ 

tions, and 

1/ (B) an invostigation of such individual would 

not contribute significantly to other ongoing investi~ 

gations in the opinion of the special prosecutor; 

/I (5) any individual who, even though not an 

elected official, appointee, or employee of the Federal 

Government, the prosecutor has reason to believe has 

engaged in a conspi!'l.vy with an individual or inclividuals 

included in paragraphs (1) through (4) where such 

conspiracy is within the scope of subsection (a) of· this 

scction. 

"§ nS4. Removal or termination 

II (a) The special prosecutor appointed undor this ohap~ 

tel' may bo romoved from ofHco, other than by impeachment 

and conviction, only by tho special panel of the court and 

only for extraordinary impl'opriety, or snch incapacitation or 

other condition as substantially impairs tho perfol'll1ltnco of 

19 such spccial prosecntor's dntios. 

20 II (b) Tho offico of the special prosecutor shall torminate 

21 upon tho submission by such special prosecutor of notifica~ 

22 tion to the Attorney General that the investigation of all 

23 matters within the prosecutorial jurisdiction of such specinl 

24 IH'Osoeutor, and any resulting prosecutions, havo been .cOm~. 
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I' pleted or so substantially completed that, it would he apJ?ro-

2 priate for the Department of Justice to complete such mat-

3 tel's. No such submission shaH be effective to terminate such 

4- ' office tUltil after the completion and filing of the :10I'Ort re­

o qliired under section 585 of this tWe. 

G ."§ 585. Finai rellort; congressional oversight 

7 '" (a) (1) In a'dditioll to uny' reports D.1[t(le lUulcr scction 

8 -582 of this title the spec;al prosecutor appointed under this 

!) chapter 'shall, at the 'conclu~ion of such special prosecutor's 

10 duties, ~ubmit to the speeial panel of the court a report undcr 

11 thi's section. 

12 " (2) A report undol' this section shall so t forth fully 

13 and completely a description of the work of the special pros.;-

14" cntor, including the disposition of all cases brought, anr1 the 

15 reasons for not prosecuting any matter 'within the prose-

16 - cutorial jurisdiction of such f'pccial prosecutor which was not 

17' ·prosec\ll<1. The report shall be in sufficient detail to allow-

18 determination of whether the special prosecutor's ;\lvestigO-~ 

19 tion was thoroughly and fairly completed. 

20 " (3} Th~ special paner of tlie court may rele~se to the 
. . 

21 Congress, the public, or to any nppropriato pm'soh, such . 
22 pQr~ion of 11 rOl)ort madc nndor this section as the special 

23 ])I1nol dcems appropriate. The spocial panel of tho court shall. 

24 l11itk~ such ordcrs as nrc' ~ppropriato to pro ted tho rights 

25 of any indiYidual named in such report, and prevent \tndllC 

I .. 
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1 interference with any pending prosecution. The special panel 

2 of the court may make any portion of f.l. l'eport under thi3 

3 s()ction available to any individual named in such report for 

4: the purposes of receiving within a time limit set by the spe~ 

5 ' cial panel ailY comments 01' factual fnformation that such in~ 

6 dividual mny submit. Sueh comments and' factual inform!!' 

7 Hon, in whole or in part, may in UlO discretion of such 

8 special panel be Included as an appendix to sueh report. 

9 "(4) The special prosecutor, where appropriate, shall 

10 promptly advise the chairman and ranking minority member 

11 of the House eommittee having jurisdiction o,;er im1)each~ 

12 ine~ts of any substantial" and credible information which such 

13 special prosecutor receives that may constitute grOlmds for 

H an impeaclnl1ollt. N othillg in this chapter shall prevent the 

15 Congress or either House thereof from obtaining information 

16 in the course of an impeachment proceeding. 

17 " (b) The appropriate committees of the Oongress shall 

18 have oversight jurisdiction with respect to the official con~ 

19 duct of tho special prosecutor appointed under thiG chapter, 

20 and such special prosecutor shall hayc UlO dut)r to cooperate 

21 with thc exercisc of such oversight jurisdiction . 

22 "§ 586; Presentations by Attorney General bzul Solicitor 

23 General 

24 "Nothing in this chapter shall prevent the making by 

25 the Attorney OenerQ1 or the Solicitor General of a 1)1'esen-
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1 tation to any cotu't as to issues of law raisQd by.ailY case 

2 or appeal. 

3 "§ 587. Special panel of the court 

4 " (a) The chief judge of the United States Court of 

5· Appeals for the District of Columbia shall assign three per-

6 sons who are judges of the United States Court of Appeals 

7 for the District of Columbia to be the special panel of the 

8 court for the purposes of seotion 581 of this Act. 

9 " (b ) No judge who servecl as a member of this special 

10 panel for the appointment of the speoial prosecutor under 

11 this Act shall be eligible to participate in any judicial pro-

12 ceedings involving a matter which involves such speoial 

13 prosecutor while such special proseoutor is serving pursuant 

14 to this Act. 

15 " (c) The speoial panGl shall be constitutcd until such 

16 time as the Office of Special Prosecutor is terminated pur-

17 suant to either subsection (b) or (c) of section 584 of this 

18 Aot. 

19 "§ 588. Effective date, termination of effect of chapter 

20 "This chapter shall take effect September 1, 1977, and 

21 shall cease to have effect upon termination of the Office of 

22 Special Prosecutor under either subsection (b) or (c) of 

23 sectioll. 5$4. 



• 

165 

IlllnrCONGRESS H R 8536 ls'r SESSTON 

• • 

IN THE HOUSE OF REPRESENTATIVES 

JULY 20,1977 
Mr. EVANS of Delaware (for himself, :Mr. BADJIAM, ~rr. CORCORAN of Illinois, 

Mr. DORNAN, MI'. EDWARDS of Oldahol1111, Mr. KmIl', Mr. KINDNESS, ~flo. 
:MAl!Rro'rr, illr. QUAYI,E, Mr. SAWYER, M1'. STEERS, Mr. STANGEw\ND, and 
Mr. ,\y,\LKEn) intnduccd the following bill; which was referred to tho, 
COl11mittee on tho .Tudicinry 

A BILL 
To require the President to appoint a special prosecutor to 

investigate and prosecute acts by agents of foreign govern­

ments to influence elected and nonelected officials alld em­

ployees ·o{ the United States. 

1 Be it enacteG. by the Senate and House of Representa-

2 lives of the United States of America in Oongress assembled, 

3 That this Act may be cited as the "Oongressional Integrity 

4 Act of 1977". 

5 SEC. 2. The President shall, within thirty days of enact-

6 ment of this Act, cause to be appointed a special prosecutor 

7 to serve in the Department of Justice . 

S SEC. 3. The special prosecutor shall investigate, prepare, 

I 
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1 and conduct prosecutions with respect to acts by agents of 

2 foreign governments designed to buy influence for such gOY-

3 ernments from elected officials and employees of the United 

4 States by providing to such officials and employees money, 

5 gifts, free trips, and other matters of value. 

6 SEC. 4. (a) Notwithstanding any other provision of 

7 law, a speci&.! prosecutor appointed um1er this Act shall lIase, 

8. with respect to all mattm's in such special1H'osecntol"s prose-

9 . cutorial jlU'isdiction established under this Act, fun l)o\\'c1', 

10 and independent Il.uthority-

11 (1) to conduct proceedings before grand jnries and 

12 other investigations; 

13 (2) to l)articipn.te in court proceedings and cngnge 

1~ in any litigation, including civil am1 criminal mallcrs, 

15 as he deems necessary i 

16 (3) to appcal any decision of a court in any case 

17 01' proceeding in which such special prose<:utol' par-

18 ticipates in an official capacity i 

19 (,~) to review n.Il documentn.ry cvidence Il.vu,ilal)le 

20 from any source; 

21 (I}) to detormine whether to eontcst the assertion 

22 ofnny testimonial privilege; 

23 (6) to recoiv~ appropriatc national secmiLy cleal'-

24 anccs and, i£ nec~ssary, confcst in court, including, ,"horo 

j 
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1 appropriate, participation in in camera proceedings, any 

2 claim of privilege or attempt to. withhold evidence on 

3 grounds of national security; 

4 (7) to make applications to any Federal court for 

5 a grant of immunity to any witnes,;, consistent with ap-

B plicable statutory l'equirements, or for wari:ants, sub-

7 

8 

I)Cl1as, or other court orders, and for purposes of sections 

6003, 6004, and 6005, of title 18, a special prosecutor 

9 may cxercise the authority vested in a United States 

10 attol'11ey 01' the Attorney General; 

11 (8) to inspcet, oLtain, or use the original or a copy 

12 of any tax return, in accordance with t~e applicable 

13 statutes and regnlutions, und for purposes of seetion 

14 6103 of title 26, and the regulations issued lhereLUuler, 

15 a speeial prosecutor may exercise the powers vested in 

16 a Unite(l States attorney or the Attorney' General; 

17 (9) to initiute and conduct prosecutions in any 

18 court of competent jnrisdiction, frame and sign indict-

19 monts, Iilo informations, and handle all aspects. of any 

20 case in the name of the United States; al1(l 

21 (10) to cxercise all other investigutive and prosecu-

22 torial functions and po\yors of the Department of'Jlistice} 

23 the Attorney Genoml, and any other officer or employee 

24 of tbe Department of Justice, except that. the Attorney 
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J. General shall exercise direction or control as to those 

2 matters that specifically require the Attorney General's 

3 personal action under section 2516 of title 18. 

4 (b) A special prosecutor appointed under this chapter 

5 shall receive compensation at a per diem rate equal to the 

6 rate of basic pay for level IV of the Executive Schedule 

7 . under section 5315 of title 5. 

"8 (c) For the ptrrposes of carrymg out the dutics of 

9 the office of special prosecutor, a special prosecutor shall 

10 have power to appoint, fix the compensation, and assign the 

11 duties of such emploYl\f.)s ::,s such special prosecutor dcems 

12 necessary (including investigators, attorneys, and part-time 

13 consultants). The positions of all such employees are ex-

14 empted from the competitive service. No such employee may 

15 be compensated at a rate exceeding the nutximum rate pro-

16 vided for GS-1S of the General Schedule under section G332 

17 of title 5. 

18 (d) If requested by a special prosecutor, the Dcpart-

19 ment of Justice shall provide to such special prosecutor assist-

20 ance which shall include full access to any rccords, illes, or 

21 other materials relevant to matteI'S within his proseeutorial 

22 jurisdiction, and 'providing to such speoial proseC'utor the re-

23 BOtrrCes and personnel required to perform such special pros-

24 eeutor's duties. 

.. 

.. 

j 
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1 (e) A special prosecutor may ask the Attorney General 

2 or the division of the court to refer matters related to the 

3 specialllrosecutor's prosecutorial jurisdiction. A special pros-

4 ecutor may accept referral of a matter by the Attorney Gen-

5 eral, if the matter relates to a matter within such sllecial 

6 prosecutor's prosecutorial jurisdiction as established by -the 

7 division of the court. If such a referral is accepted, the special 

8 prosecutor shall notify the division of the court. 

9 (f) To the maximum extent practicable, a special prose-

10 cutor shall comply with the written policies of the Depart-

11 ment of Justice respecting enforcement of the criminal laws 

12 which have been promulgatcd prior to the special prosecu-

13 tor's appointment. 

14 SE~. 5. There are authorized to be appropriated such 

15 SLUns as may be necessary to carry out the provisions of this 

16 Act. 
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95TIt CONGRESS H R 8538 1ST SE!lBION 

• • 

IN THE HOUSE OF REPRESENTATIVES 

.Tt'LY 2!i,1077 

Mr, HILUS introduced th~ following bill; which was referred to th~ Committee 
011 the .Judiciary 

A BILL 
To umend titlo 28 of the United States Code to provide for the 

!1,ppointment of 11 specinl prosecutor in aPlll'opriate cllses; to 

require the Attorney Generfll to mnke f\, preliminary iuvesti­

gfltion of ll11eged improper foreign influence in Congress to 

determine whether 01' not snch 11 special proRerutOl' should 
be Ilppointed for flny cllses arising thcrefrom, and for other 

purposes. 

1 Be it enacted by the Senate aneZ IIOllse of R('pl'es('nla.-

2 tiV(,8 of the United Slales of America in 0011[J1'(,88 assembled, 

3 snORT 'rITLE 

4 SECTION 1. This Act muy be cited U8 the "Speeifll 

5 Prosec'utor Ad' .. 

1-0 

• 
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1 SPECIAL PROSEOUTOR 

2 SIW. 2. (a,) 1'itle 28 of -the United States Code is 

a amended by inserting immediately after chapter 37 the 

4 following new chapter: 

"Challter 39-SPECIAL PROSECUTOR 
"Sec. 

"1101. Appointment. 
"592. Pl'OScclltol'inl judsdiclion i nuthority. 
"593. Homol'nl or terminntion. 
"1i!H. lPinnll'cporl; congressionnl oversight. 
"ilflii. l'l'cscnlntiollS by Attol'llGy Gcnoml nnel Solicitor GCIICI'Il!. 
"ilfHi. Rtw('illl pnncl ofthc('.ollrt. 
"507. 'forlllinfitiollllf cffect of chnptet'. 

G "§ 591. Appointment 

7 "(a) Upon l'(I('(lj\'ing Ilny Hl}('cific information thnt allY 

8 of thc l)('l'S()Il~ d(1:{cl'ihccl in suh~l'ctjon (b )0£ this seotion 

9 hns-

10 u ( 1) kno'wingly authorized or engaged in allY Fcd-

11 emI criminal act or omiRsion involving the abuse of 

12 Fede1'lll office; 

13 II (2) knowingly authorized or engaged in any act 

1'1 or omission constituting It violation of uny Fedel'lll 
15 criminallltw 1'l'g1t!uting the financing or conduct of elec-

16 tions '01' eleotion cllmpaigns; or 

17 "(3) violated any Fedel'lll erimil1ullaw relating to 

:\8 the obstruotion of justice or Pl'l'jlll'Y, or conspired to 

19 violato any such I~l'dcrul criminailltw or to defraud tho 

20 United Stales; 
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1 the Attorney General shall conduct, for a period not to 

2' exceed sixty days, such preliminary investigation a'S the 

3 Attorney Geneml deems -appropriat'e to ascertain whether 

4 the mrutter muler investigation is so unsubsbllltintcd that no 

5 ftm'ilicr investigation or prosecution is warmnted. 

6 "(b) The persons referred to in subsection (a) of this 

7', section are as follows: 

8 " (1) The President 01' Vice President. 

9 "(2) Any individual serving in a position compen-

10 sated at level I of the Executive Schedule under se'ction 

11 ' 5312 of title 5 of the United States Oode. 

12 It (3) Any individual working in -the Executive 

13 Office of the President and compensatecl at a rate not 

1.4 less than the rate provided for level IV of the Executive 

15 Schedule under section 5315 of title 5 of the United 

16 ' States Oode. 

17 "(4) The Director of the Federal Buteau of Il1:" 

18 yestigation or the Director of Oentral Intelligence. 

19 It (5) Any individual who held any om(]e or posi tion 

20 described in any of parD,graphs (1) through (4-) of this 

21 subsection during the incumbency of the Pl'osident or 

22 during the period the last pl'eced;ng President 11(lld 

23 office, if such IH'eceding President was of the same 

24' , political party as the incumbent President. 

• 

.. 
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1 'I (f}) A nationu,l campaign manager or ehairman of 

2 any nat'loual campaign committee seeking the election 

3 01' reelection of the President. 

4 !C (7) A ~rember of Oongress (including a Delegate 

5 to tho House of Hepresentatives or Resident Oommis-

6 sionel' in tho House of Ropresentatives) . 

7 /I (c) If thl ,~torney General finds the matter subject 

8 to preliminary invtllltigation in accordance with subsection 

9 (a) of this seotion is so unsubstantiated that no furthl;ll' 

10 investigation or prosecution is warranted, the Attorney 

11 Gencml shull file a memorandum with the special panel of 

] 2 the court. Such l11emOrUndulll shnll contain a summary of 

13 the information rccoived and the results of any preliminary 

14 invest:igution. 

] 5 " (d) If, after tho filing of a mcmomndum under sub-

16 section (c) of this section, the Attorney General recoives 

17 additional specific information about the matter to which 

18 such memorandum related, which information, in the judg.-

19 mont of the Attorney Goneral, warmI1ts further investigation 

20 01' prosecution, the Attorney Geneml shall, not latC!; tho,n 

21 thirty duys aftor rcceiving such additional information, apply 

22 to the spccial l)anel of t110 eourt for the nppointment of 

23 a special prosecutor. 

24 "(0) Ii tho Attornoy Geneml finds the matter subjeot 

25 to preliminary investigntion in accordance with subsection 

94.072 a • ~D • 12 
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1 (a) of this section warrnnts further investigation or prosecu-

2 tion, or if sLxty days elapse from tho recoipt of the informlt­

:3 tion and the Attomey General has not yet cletennined that 

4 the matter is so unsubstantiated that the muttel' does not 

5 Wllrrunt further investigation, then the Attornoy Geneml 

6 shull apply to the special panel of tho court for the appoint-

7 ment of a spceinl prosecutor, 

S "(f) If, in the course of flny FedC'I'ul criminal illvestiga­

D tion, the Attorney GenC'ml determiuC's that the continuation 

10 of the invC'stigatiol1 or of a resulting prosecution or the out-

11 come of such investigation or prosecution may so direotly '!Iud 

12 snbstantially affect the political interests of tlie President, of 

13 the President's politicall)flrty, or of the Attol'l1oy Genoml 'us 

14 to make it inaPlll'opriate in the interest of the administration 

15 of justice for tho Depurtment of Justieo to eon duct sueh invos­

IG tigation, then the Attorney Geneml shall apply to thc special 

J 7 panol of the court for tho appointment ofa SlJecial proseeutol'. 

18 It (g) Any memorandum or flllplicatioll filed undor this 

19 section with the speeial llanol of the eOUlt shull not be re-

20 vetllecl to any third purty without leaye of tho COlll't, In tho 

21 case of allY such applieatiol1, the ,application shall contain 

22 sufficient illformation to assist the 811ecinl panel of the court 

23 to select a special proRecntOl' and to define thnt s.pednl pl'OS~-

24 cutor's pl'oseclltorial jUl'h;Uiction. 
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1 II (11) Upon the l'e('ci:pt of an app1iC'ation undor this sec-

2 tion, the special panel of tho court 'Shall appoint an appropri-

3 ato sllecinl prOfleeutorand shull iuform tho Attorne'Y General 

4- and tho COIli,I1'ess of, and make publio, the l1!t11l0 of 8ueh 

5 spocinl prosecutor. 

6 II (i) The Attorney Genel'lllmu.y request that the court 

7 assign new mutters to an oxisting s:preinll)J"os('('utor or that 

8 tho pl'o~ceutorinl jlll'isdirtion of Burh a s:peciul :pl'm~ecutor 

f) be expand(,tl, una the sp('cinl lllUwl of till' conrt may mnkc 

10 upproprinto orders for such assignment 01' expansion. A 

11 speoitLl prosecutor mny accC'pt a rcfl'l'rul of a matter by the 

J2 Attorney General, if thC' matter relates to n. mattrr within 

1a the pl'Ofll'cntorinl jurbdiction ef:tnbli~hrd hy the l'pecial llUIlC'1 

14 of the court. 

15 "(j) A judiciary cOl1l1nittl'e of rHIler. IIouse of tho 

16 Congress mny reque'st that tIll' Attol'llny General apply for 

17 the' nppolntml'nt of n spC'cial pros('('lltOl' nnclC'l' this section. 

18 K ot lutl'1' thall thirty days after the' rC'c('ipt of such a rcqnest, 

19 tlJ(' Attol"I1{'y O(,ItC'rnl );111\11 notify the committe(\ making the 

20 l'eqnest ill writing of nny a('tion the Attorn('y General hns 

21 tnke'll undl'l' this section, nnd, if 110 aPll1icntion hnR heelll11nclo 

22 to tho spl'cinl pnnol of th(' COlU't nnaN' this sC'otion, why snrh 

23 nllplication WlIll lIot made'. Snell writtl'1l notification 8hn.11 not 

2.1 be 1'('v('nll'(l to IIny thinl party l'XCl'pt thnt the ('omIllittco 

25 llllty, 0itlWl' Oil itH own iuit iative 01' upon tllp l'eqlH'st of tho 
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1 Attorney G~n<~ral, make puDic suell l)Ol'tion or portions of 

2 such notification as will not ill the COlllmittee's judgment 

3 l)l'(ljudice the rights of ally iudividunl. 

4 "(k) Upon application of a majority of majority party 

5 members or a majority of all non-majoJ'ity-pnrty melllbers 

6 of a judiciary committee of either House of the Congr~:::s, the 

7 United States District Court for t.he District of Oulumbia, 

8 may issue any al)l)rOpriate Ol'dC'l' (including an order in the 

9 nature of a writ of mandamus) commanding the Attorney 

10 General to comply Witll any provision of this chupter. 

11 "(1) (1) The Attorney General shall upon the 'date of 

12 the enactment vf this subsection conduct, for 11 period n')t to 

13 exceed ninety days, a preliminary investigation into whether 

14 there has Ibeen since 11)70 improper or illegal conduct on the 

15 part of any Representative or Senator in thc Congross of the 

16 United States with respect to the receipt or aeceptance of l1uy 

17 valuable consideration from representatives of I1ny foreign 

18 government in order to influence legislauon or other govern-

19 ment action. 

20 Ie (2) The Attorney General, upon the completion of the 

21 ninety-dll,y period referred to in paragraph (1) of this sub-

22 section, shall make such findingll and take such actions under 

23 this section (including, if appropriate, applying for the ap-

24: llointment vf a special prosecntor) with respect to sllch ill~ 

25 vestigation as the Attorney General would be required by, 
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1 thil'; section to tuke with respect to It preliminary investigation 

2 undertaken in accordance with subsection (a) of this section. 

3 "§ 592. ¥rosecutorial jurisdiction; autl,nrity 

4 It (a) N,otwithstJunding any other provision of law, a 

5 special prosccutor appointed unncr this chapter i>hall 

6 have, with <respect to all matters in such special prosecu-

7 tor'p prosecutorial jurisdiotion established undcr this chapter 

8 all the investigative and prosecutorial functions and powers 

9 of the Depurtment of Justice, the Attorney General, and any 

10 oth(:l' (>'iHcer or employee of the Department of Justice. 

11 d (b) A specirel prosecutor appointed under this chapter 

12 shall receive compensation: at a per diem rate equal 'to the 

'13 rate of uasie pay for level IV of the Ex,eeutive Schedule 

14 under section 5315 ·of title 5 of the United States Code. For 

15 the purposes '-If carryiilg .on: the duties of the office. of 

16 special prosecutor, such special prosecutor shall ha,;c power 

17 to appoint, fix the compensation, and a~sign the duties of 

18 sllch employees as sllch special prosecutor deems necessary 

19 (inohdillg investigators, attorneys, and part~time consult-

20 ants). The positions· of all such employee~ nre "exempted 

21 from the competitive service. No sllch employee ~Il.y be 

22 componsated nt a rute exceeding tho maximum rnte provided 

23 £01' GS-18 of the G01lernlSchednle tlllder sectiOl~ 5332 'of title 

24 5 of the United Staic3 Code. 

25 /I (0) A special prosecutor allpointed undCl: thfs chapter 
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1 may make public from timo to time and shall send to tho 

2 Congress at least Ilnlllwlly such stntements or reports as 

3 such special prosecutor deelhii appropriate. 

4 " (d) There are 'authorized to be appropriated for each 

5 fiscal year sllch sums as Illtly be necessary, to be held by 

6 tho Department of Justice as a contingent fund for the use 

7 of any special prosecutors in the carrying out of this chapter. 

S "§ 593. Removal or termination 

9 " (a) A special prosecl1to1' appointed under this chapter 

10' mRy be removed from office, other than by impeachment anel 

11 cOllvictron, only by the special punel of the COllrt and only 

12 for extraordinary impropriety, or such incapacitation or other 

13 condition as substantially impairs the perfollnance of snch 

11 ~J!c('ial pro.secutor's duties. 

15 " (b) The office of a special prosecntor shall terminate 

16 upon the submission by snch special prosecutor of notifica-

17 tion to the Attorney Genei'lll that the investigation of all 

IS ma tters within the }>rosecutorial jurisdiction of such sl)Ccinl 

19 prosecutor, and any lesulting prosecutions, ha,ve been com-

20 pleted or so suiJstantinlly completed that it WOltld be appro-

21 . priatc for the DCllartment of Jnstice to complete snch l11at-

22 ~!.'l'~. R 0 snch snbmi&sion shall be effective to termillat~ such 

23 oH,ce until after the completion and filing or the report rt:)-

24 q uired under section 594 of this title. 
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1 " (c) The special pancl of the court may, either on 

2 such pancl's own motio)1 or upon suggestion of the Attorney 

3 General, terminate the officc of special prosecutor at any 

4 time, on the grounds that the investigation of all matters 

5 within thc prosccutorial jurisdiction of the speciv'! prosecutor, 

6 and any resulting prosecutions, have been completed or so 

.... 7 substantially completed that it would be appropriate for tqe 

8 Department of Justice to complete such matters. 

9 "§ 594. Final report; congressional oversight 

10 " (a) (1) In addition to any reports made under section 

11 592 of this title, It special prosecutor appointed tmder this 

12 chapter shall, at the conclusion of such special prosecutor's 

13 duties, submi.t to the special panel of the eourt a report under 

H this section. 

15 " (2) A ,report tmder this section shall set forth fully 

16 and completely a description 01 the work of the special pl'ose-

17 cutor, including the disposition of all cases brought, and the 

18 reasons for not prosecuting any mutter within the prose-

19 cutorial jmisdiction of such special prosecutor which was not 

20 prosecuted. The report shall be in sufficient detail to allow 

21 determination of whether the special prosecutor's investiga-
• 

22 tion was thoroughly and fairly completed. 

23 "(3) The special panel of the comt may release to the 

24 Oongress, ,the pnblie,or to any appropriate person, such 

25 portion of a report made under this section as the special 
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1 panel deems appropriate. ~'he special panel of the court shall 

2 make such orders as are appropriate to proteot the rights 

3 of any individual named in such report and pr~vont undue 

4 interference with any pending prosecution. ~'ho special po,nel 

5 of the court may make any portion of a report under this 

6 t;ection available to any individual named in such repol't for 

7 the purposes of receiving within a time limit set by the spe-

S cial panel any comments or factuol infOl'lUation that such in-

9 dividual may submit. Such comments and factual infonna-

10 tion, in whole or in part, may in the discretion of stich 

11 special panel be included as an appendix to such report. 

12 It (4) A special prosecutor, where appropriate, shall 

13 promptly 'advise the chairman and ranking minority menlber 

14 of the House committee having jurisdiction over impeach-

15 mentsof any substantial and credible jnformation which such 

16 special prosecutor receives that may constitute grounds for 

17 an impeachment. Nothing in this chapter shall prevent the 

18 Congress or either House thereof from obtaining infonnation 

19 jn the course of an impeachment proceeding. 

20 " (b) The appropriate committiles of the Congress shall 

21 have oversight jurisdiction with respect to the official con-
• 

22 duct of any special proseoutor appointed under this chapter, 

23 and such special prosecutor shall have the duty to cooperate 

24 with tlie oxercise of such oversight jurisdiction. 
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1 "§ 595. Presentations by Attorney General and Solicitor 

2 General 

3 "N otliing in this chapter shall prevent the making by 

4 the Attorney Gencral or the Solicitor Geneial of a presen-

5 'tation to any court as to issues of law raised by any case 

6 or appeal. 

7 "§ 596. Special pf .• nel of the court 

8 "The SlJccial panel of the court to which functions are 

9 given by this chapter is the division established under section 

10 49 of this title. 

n "§ 5fl7. Termination of effect of chapter 

12 "This chapter shall cease ,to havc effect five years after 

13 the date on which it takes e/Tect, except as to the comlJlction 

14 of then-pending matters, which in the jUdgment. of the special 

15 panel of the court requires its continuance in effect, with 

16 respect to which matters it shall continue in effect until such 

17 SlJecial panel determines that such matters have been 

J8 completed.". 

1!J (b) The tables of chapters for title 28 of the Unitecl 

20 States Code and for part II of such title 28 are euch 

21 amended by illscrting immediately after the item relating 

:12 to chaptcr 37 the following llew item: 

":)0. Special prosecutor." 



182 

1 ASSIGNnIEN'r OP JUDGES ~:O DIV1SlOX TO "\.l'l'OIN'r SPEOfAT, 

2 PIWSECUTOHS 

3 SEO. 3. (It) Chapter 3 of title 28 of the United States 

4 Code is amended by adding ilt the end the following now 

5 section: 

6 "§ 49. Assignment of judges to division to appoint special 

7 prosecutors 

8 a (a) Beginning with the two-year period ,commencing 

9 on the date this section takes effect, the chief judge of the 

10 United States Court of Appeals for the DisiTict of Columbia 

n shall assign three persol1swho are judges or .~lstices for 

12 each successive two-year period to It division of the Uuited 

13 States Court of Appeals for the Distrirt of Columbia to be 

14. the speeial panel or the court for the purposes of chapter 39 

15 of this title. 

16 rt (b) Except as provided under subsection (f) of this 

17 sectioll, assignment to the dh'ision ostablished in subsection 

18 (a) of this section shall not ,be !1 bar to other judicial assign-

19 ments during the terms of such division. 

20 " (c) In assigning judgos or justices to sit on the clivi-

21 sion established in subsection (a) of this section, priority 

22 shall be given to senior retired circuit judges and senior 

23 retired justicos. 

• 
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1 " (d) The chief judge of the United States Court of 

2 Appeals for the District of Columbia may makc a request 

3 to the Chief Justice of the United States, without presenting 

4 a certificate of necessity, to designate and assign, in aceord-

5 ance with section 29,:.\: of this title, retired circuit court judges 

6 of another circuit or retired justices to the division established 

.7 under subsection (a) of this section. 

8 " (e) Any vacancy in the division established under 

9 subsection (a) of this section shall be filled only fOl' the 

10 remainder of the t\yo-year period in which such vacancy 

11 occurs and in the same manner m; initial assignments to the 

12 di\'i~ion were made. 

1:~ 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2,.\: 

25 

"(f) l~ 0 judge or justice who as a member of the di­

vision established in snbseetion (a) of this section pal'tiei­

pated in a function ronferred on the division under chapter 

39 of this title involving a special prosecutor Hh,tll be l\ligible 

to participate in any judicial proceeding im;olving a matter 

which involves such special prosecutor while such special 

prosecutor is serving in that office 01' wblch involves the 

exercise of sueh special prosecutors' official duties, regar(Uess 

of wheUler snch special prosecutor is still serving in that 

office," . 

(I.» The table of sections for chapter 3 of title 28 of 

the United States Code is amended by adding at the end 

the following item: 

ct'10. Assignmont of judg~s to division to nppoint specinl prosecutors.". 
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1 DISQUALIFICATION OF OFFICERS AND EMPLOYEES OF 'rIlE 

2 DEI' AR'.rMENT OF JUSTICE 

3 SEO. 4. (a) Chapter 31 of titlc 28 of the United States 

4 Code is amended by adding at the enel the following: 

5 "§ 528. Disqualification of officers and employees of the 

6 Department of Justice 

7 "The Attomcy General shall promulgate rules and regu-

8 lations which require any officer or employee of the Depnrt-

9 ment of Justice, including a United States aitomey or a 

10 m,ember of his staff, to disqualify himself from participation 

11 in a particulnr investigation or proRecntion if snell pitltici-

12 pation nmy result in a 1)ersonal,finnnci111, or l)oJitir .. 'l1 con:fJict 

13 of interest, or the !l.ppearance thereof. Such rules and regnln~ 

14 tions may proviele that a willful violation of any provision 

15 thereof shall result in removal from office.". 

16 (b) The tablc of sectionS" for chapter 31 of title 28 of 

17 the United States Code is amended by addil)g 'fit the end the 

18 following: 

"528, Disqunlifi~ntion of officers nnd omployc~s of tho Depnrtment of 
Justice.". 

II, 
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!);iTJ[ CONGRESS H R 882 
1ST SESSION 4 • •• 

IN THE HOUSE OF REPRESENTATIVES 

AUGUS1' 5,1977 

Mr, BROWN of Ohio introduced the following bill; which was referred to the 
Committee 011 the ,Judicinr,V 

A BILL 
'1'0 require the President to appoint a Special Prosecutor to 

investigate and prosecute acts by agents of foreign govern­

ments to influence elected a1Hl nonelected officials and 

employees of the Unitcd States. 

1 Be it enacted by the Senate and House of Representa. 

2 tives of the United States of America in Oongress assembled, 

3 That this Act may be cited as the IIOongressional Integrity 

4 Act of 1977". 

5 SE~. 2. ':(.1he Presillent shall. within thirty days of enact-

6 ment of this Act, cause to be appointed a special prosecutor 

7 to serve in the Department of Justice. 

S Sno. 3. The Spedal Prosecutor shall investigate, prepare, 

9 and cor. duct prosecutions with respect to acts by agents of 

1-0 
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1 foreign governments designed to buy influence for such gov-

2 ernments from elected offieirus and employees of the United 

3 States by providing to such officials and employees money, 

4 giflx, II'l'll trips, and othor matters of value. 

5 SEC. 4. (a ) Notwithstanding any other provision of law, 

6 a Special l)rosecutor appointed under this Act shall have, 

7 with respect to all matters in such Special Pros0cntOJ"s pl'OSC~ 

8 clltol'ial jnrisdictioll establishccl ulIdN' this Act, full 11ower, 

U 11.11(1 i1u1('llOndcnt authority-

]0 

11 

12 

13 

H 

15 

1ll 

17 

] l' . , 

1!) 

~I 

2·~ 

(1) to conduct PI'oCN'dillgs before grll.nd jt11'iC's and 

othcr invcstigations; 

(2) to purticillnte in court proccedings and engage 

in any litigation, inchuling civil and criminal matters, as 

he deems necessary; 

(3) to appeal uny decision of a COlut in any case 

01' proceeding in which such Special Prosecutor partioi­

pates in an official capacity; 

(4) to review all documentary evidence available 

from any source; 

(5) to deterll1ine whether to contest the assertion 

of any testimonial privilege i 

(G) to receive appropriate national secnrity clcar­

ances and, if necessary, contest in court, including, where 

appropriate, participat.ion in in camera proceedings, any 
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1 claim of privilege or attempt to withhold evidence on 

2 grounds of national seourity; 

3 (7) to m&ke applications to any Federal court for 

4 It grnnt of immunity to any witness, consistent with ap-

5 plio(Lble statutory requirements, or for wurrants, sub-

6 penns, or other court orders, and, for purposes of scatiolls 

7 6003, 6004, and 6005 of title 18, a speoial prosecutor 

8 may exercise the authority vested in a. United States at-

9 tOrIlcy or tbe Attomey General; 

10 (8) to inspect, olJtain, or use the original or a copy 

11 of any tax return, in accordance with the applicable stat-. . , . .. . . 
12 utes and regulatIons, and for purposes of section 6103' 

13 of title 26, and the regulations issued thereunder, a spe-

1-1: cial prosecutor may exercise the powers vested In a 

15 United States attorney or the Attol'11ey General; 

16 (9) to initiate and conduot prosecntions in any 

17 court of competent jurisdiction, frame and sign indid-

18 ments, file informations, and hundle all aspects of any 

19 case in tho name of the United Statesj and 

20· (10) to exercise all other investigative and prosecu-

21 torial functions and powers of the Department of .Justiee, 

22 the Attorney General, and any other officer or employee 

23 of the Department of Justice, except that the .Attorney 

24 Genoral shall exorciso direction or control as to those 

" 
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1 matters that specifically requiro the ALtol'llcy Gcnoral's 

2 personal action under section 2516 of title 18. 

3 (b) A Speoial Prosecutor appointed under this ohapter 

4. shall receive compensation at a per diem raLe equal to the 

5 rate of basic pay for level IV of tho Executive Schcdule 

6 under seetion 5315 oftitle 5. 

7 (c) For the pUl1??SeS of c.ftrrying out tho dutios of 

8 tho office of Special Prosecutor, a Special Prosecutor shall 

9 have power to appoint, fix the compensation, and ftssign the 

10 dllties of such employees as such Special Proscontor dcems 

11 necessary (including investigators, attorneys, and part-time 

12'",oims\i1t~nt~). The "po~iHons'of' '(\,11 such eniployees' are ex-

13 empted from the competitivo sol·vice. N,o such employee, may 

:14 be compensatod at a rnto excceding the maximum rate pro-

15 vided for GS-18 of the General Schedltle under section 53;32 

16 of title 5. 

17 ( d) If requested by a Special Prosecutor, ,the Depart-

18 ment of Justice shall provide to such Special Prosecutor 

19 assistance which shall in'elude fttll access to any 'records, filos,' 

20 or otl{er ma~etiaisrele~ani to matt~rs within his prosecutorial 

21 jurisdiction; and providing to such Spr.ciai ProseClltor thc re-' 

22 souroes and personn(}l required to perform such special pros-

23 ceutor's duties. 

24 (e) A Special Prosecutor may as1\: the Attorney General 

25 or the (livision of the court to refer matters related to the 

,rt 
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1 Special Prosecutor's prosecutorial jurisdiction. A special pros-

2 ecutor may accept referral of a matter by the Attorney Gen-

3 eral, if the matter relates to a matter within such special 

4 prosecutor's prosecutorial jurisdiction as established by the 

,. 5 division of the court. If such a referral is accepted, the Special 

6 Prosecutor shall notify the division of the COU1·t. 

7 (f) To the maximum extent practicable, a special pros-

8 ecutor shall comply with the written policies of the Depart-

D ment of Justice respecting enforcement of the criminal laws 

10 which have been promulgated prior to ilie special prose-

n cutor's appointment. 

12 SEC. 5. There are authorized to be appropriated such 

13 sums as may be necessary to carry out the provisions of this 

14 Act. 

J 

94-672 0 • 79 - 13 
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H. R. 9705 

IN THE HOUSE OF REPRESENTATIVES 

OCTOUER 20, 1077 

Mr. ~'L\NN (for himsclf, nls. HOmZ~[AN, Mr. GUDGER, Mr. EY.\NS of GCOl'gin, 
Mr. HYDE, Mr. DRINAN, nnd Mr. M,\ZZOLl) int.roducec1l'he following bill j 
which was referred to the Committee 011 the .T1HliciaI'Y 

A BILL 
To amend title 28 of the United States Oode to provide for the 

appointment of a special prosecutor in appropriate cnses, 
and for other purposes. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United Stales of America in 00ng1'ess assembled, 

3 snORT TITLE 

4 SEOTION 1. This Act mn:y bc cited as the "Special 

5 Prosecutor Act of 19'77". 

6 

7 

SPEOIAL PROSEOUTOR 

SEO. 2. (a) Title 28 of the United States Code is 

8 amended by inserting immcdia'tcly after chapter 37 the f01-

9 lowing new cbapter: 

I 

, 
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1 "Chapter 39.-SPECIAL PROSECUTOR 

"Sec. 
"591. Applicability of provisions of this chapter. 
"592. Determination whether to apply for appointment of a special prose-

cutor. 
"593. Duties of the division of the court. 
"594. Authority and duties of a special prosecutor. 
"595. Reporting and congressional oversight. 

,. "596. Removal of a special prosecutor; termination of office. 
"597. Relationship with Department of Justice. 
"598. Termination of eft'ect of chapter. 

2 "§ 591. Applicability of provisions of this chapter 

3 " (a) The Attorney General shall conduct an investiga-

4 tion pursuant to the provisions of this chapter whenever 

5 the Attorney General receives specific information that any 

6 of the persons described in subsection (b) of this section 

7 has-

8 " (1) violated any Federal criminal law involv-

9 ing the abuse of Federal office; 

10 " (2) violated any Federal criminal law reguIat-

11 ing the financing or conduct of elections or election 

12 .campaigns; or 

13 " (3) violated any Federal criminal law relating 

14 to the obstruction of justice or perjury, or conspired 

15 to violate any suoh Federal criminal law or to defraud 

16 the United States. 

17 H (b) The persons referred to in subsection (n.) of-,this 

18 s'ection are-:-. 
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19 

20 
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23 
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(/ (1) the President and Vice President; 

(/ (2) any individual serving in a position listed 

in section 531.2 {)f title 5; 

(/ (3) any individual working in the Executive 

Office of the President and compensated at II. rate not 

less than the rate provided for level IV of the Executiye 

Schedule under section 5315 of title 5; 

(/ (4) any individual working in the Department of 

Justice and compensated at a rate not less than ,the rate 

provided for level III of the Executive Schedule under 

section 5314 of title 5; any assistant attorney general; 

the Director of Central Intelligence; the Deputy Director 

of 'Central Intelligence; and the Oommissioner of Internal 

Revenue; 

(/ (5) 'any llidividual who held any office or position 

described in any of paragraphs (1) through (4) of this 

subsection during the incumbency of the President or 

during the period the last preceding President held of­

fice, if such preceding President was of the same political 

party as the incumbent President; and 

tI (6) a national campaign manager or chairman of 

any national campaign committee seeking the eloction or 

reelection of tho President. 
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1 "§ 592. Determination whether to apply for appointment of 

2 a special prosecutor 

3 " (a) The Attorney General, upon receiving specific 

4 information that any of the persons described in section 591 

5 (b) of this title has engaged in conduct described in section 

6 591 (a) of this title, shall conduct, for a period not to exceed 

7 sixty days, such preliminury investigation of the matter as 

8 the Attorney General deems appropriate. 

9 " (b) (1) If the Attorney Gcneral, Ul)on completion of 

10 the preliminary investign tion, fillds thn t the mnttor is so 

11 unsubstantintecl that no further iuvcf:tigntion or prosecution 

12 is warmnted, the Attorney Gencml 8hl111 so notify tho (liyi-

13 sion of the court specified in section 593 (n) of this title, 

14 and the dh'ision of the court shnll haye no power to nP110int 

15 a special prosecntor. 

16 "(2) Such notification shall be by memornndUlll con-

17 taining a summnry of the information received nnd a sum-

18 mary of the results of any preliminary investigation. 

19 " (3) Such memornndum shall not be revealed to J'UY 

20 third party without leave of the division of the eourt. 

21 "(c) (1) If the Attorney General, 11pon completion of 

22 the preliminnry investigat.ion, finds that the matter warrants 

23 further investigation or prosecution, 01' if sixty days elapse 

24 from tIle receipt of the information without It determination 
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1 by the Attorney General that. the matter is so unsubstantiated 

2 as not to wal1'ant further investigation or prosecution, then 

3 the Attorney Genel'lll shall apply to the division of the 

4 court for the appointment of a speciallll'OSecutor. 

5 "(2) If~ 

6 "(A) after the filing of a memorandum under sub-

7 section (b} of this section, the Attorney General 

8 receives addition!l.l specific information about the mat-

9 tel' to which such memo)·a.ndum related; and 

10 " (B) the Attorney General determines, after such 

11 additional investigation as the Attorney General deems 

12 appropriate, that such information warrants further 

13 investigation 01' prosecution; 

1-1 then the Attorney General shall, not later than sixty days 

15 after receiving such additional information, apply to the 

16 division of tho court for the appointment of a. special 

17 prosecutor. 

18 " (3) 1(, in the course of any ]fcdorul criminal investi-

19 got.,ion, the Attorney General determines that the continua-

20 tion of the iuvestigation 01' that any resulting prosecution may 

21 so directly and substantially affect the political or personol 

22 interests of the President 01' the Attorney General 01' the in-

23 terests of the President's political party as to make it in-

24 appropriate in the interest of the administl'lltion of justice 
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1 for the Depurtment of Justice to conduct such investigation, 

2 then the Attorney General shall apply to the division of tbo 

3 court for the appointment of a speoial prosecutor. 

4 " (d) (1) Any application under this chapter shall con-

5 tain sufficient information to assist the division of the court 

6 to select a speoial prosceutor and to define that special 

7 prosecutor's prosecntorial jurisdiction. 

8 II (2) No application under this ohaptcr shall be 

9 revealed to nny third party without leave of 'the division of 

10 the court. 

11 "(e) The Attorney General may ask a special prose-

12 eutor to accept referral of n. matter that relates to a matter 

13 within that speoial prosecutor)s proseoutorial jurisdiotion. 

14. "§ 593. Duties of the division of the court 

15 II (a) The division of the court to which this chapter re-

16 fers is ·the division established under section 49 of this title. 

17 " (b) Upon receipt of an application under section 592 

18 (0) of this title, the division of the court shall appoint an 

19 appropriate special prosecutor and shall define that special 

20 prosecutor's prosecutorial jurisdiction. A special prosecutor's 

21 identity ancl prosecutorial jurisdiction shall be macle publie 

22 upon request of the Attol1loy General or upon a determilla-

23 tion of the division of the court that disclosure of the identity 

24 and prosecutorial jurisdiction of such special prosecutor 

25 would be in the best interests of justice. 
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1 " (c) The division of the court, upon request of the 

2 Attorney General which mlly be incorporated in an applica-

3 tion under this chapter, may expand the prosecutorial juris-

4 diction of an existing speoial prosecuoor, and such expansion 

5 may be in lieu of the appointment of an nddrtional special 

6 prosecutor. 

7 " (d) . The division .of the court may not appoint as a 

8 special prosecutor any person who holds any office of profit 

9 or trust under the United States. 

10 " ( e) If a vaoanoy in office arises by reason of the 

11 resignation or death of a special prosecutor, the division of 

12 the court may appoint a special prosecutor to complete tho 

13 work of the special prosecutor whose resignation or death 

14. caused the vacancy. If a vacancy in office arises by reason of 

15 the removal of a special prosecutor, the division of the court 

16 may appoint an acting special prosecutor to serve until any 

17 judicial review of such removal is completed. Upon the com-

18 pletion of such judicial review, the division of the court shall 

19 take appropriato action. 

20 "§ 594. Authority and duties of a special prosecutor 

21 II (a) Notwithstanding any other provision of law, a 

22 special prosecutor appointed under this chapter shall have, 

23 with respect to all matters in such special prosecutor's prose-

24 cutorial jurisdiction established under this chapter, full power 

25 and independent authority to exercise all investiga;tive and 

.. 
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1 prosecutorial. funetions and powers of the Department of 

2 Justice, the Attorney General, and any other officer or 

3 employee of the Department of Justice, except that the 

4 Attorney General shall exercise direction or control 'as to 

5 t:hose matters that specifically requirc the Attorney General's 

6 personal action under section 2516 of title 18. 

7 (/ (b) A special prosecutor appointed under this chapter 

8 shall receive compensation 'at a per diem rate equal to the 

9 rate of basic pay for level IV of the Executive Schedule 

10 under section 5315 of title 5. 

11 " (c) For the purposes of carrying out the «uties of 

12 the office of special prosecutor, a special prosecutor shall 

13 have power to appoint, fix the compensation, and assign the 

14 duties of such employees as such special prosecutor deems 

15 necessary (including investigators, attorneys, and part-time 

16 consultants). The positions of all such employees are ex-

17 empted from thocompetitive service. No such emp10yee may 

18 be compensated at a rate exceeding the maximum rate pro-

19 vided for GS-18 of the General Schedule under section 5332 

20 of title 5. 

,21 " (d) A special prosecutor may request assistn.nce from 

22 the Depal~tment of Justice, and the Departme,nt of Justice 

·23 shall provid~ that 'Ussistance, which may include access. to 

24 any records, files, or other materials relevant to matters 

25, with~n such .spoeifil prosecutor's pros.ecutodal., jurisdiction, 
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1 'nnd the use of the resources find personnel necessary to por-

2 form such special prosecutor's dutics. 

3 II (e) A speoial prosecutor may accept referral of a . 

4 matter by the Attorney General, if the matter relates to It 

5 matter within the proseoutorial jUl'isdiotion established by 

6 the division of the court. 

7 "§ 595. Reporting and congressional oversight 

8 /I (a) A speeial prosecutor appointed undcr this chap-

9 tel' may make publio from time to time, and shall send to 

10 the Congress at least annually, statements 01' reports on 

11 the activities of such spccial prosecutor. These statemonts 

12 and reports shall contain such information as that speeial 

13 prosecutor deems appropriate. 

14 /I (b) (1) In addition to any rcports made lUldcl' sub-

15 section (a) of this section, nnd before the tl't'lllillatioll of n 

16 spccinl prosecutor's offico undel' section 59(j (b) of thi~ titlo, 

17 such specitll prosecutor shall submit to the division of tho 

18 court n report under this subsection. 

19 /I (2) A report under this subsecti(,~I. shall set forth 

20 fully nnd completely a description of the work of the speoial 

21 prosecutor, including the disposition of all cascs brought, 

22 and the rcasons for not prosecuting any matter within the 

23 Pl'Osccutorial jurisdiction of such spccial prosocutor which 

24 wns not prosecuted. 

25 " (3) ~rho division of the court muy release to the Con-

I' 
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1 gress, the public, 01' to uny appropriate person, such portionH 

2 of a report made und~r this subseotion as the division deems 

3 appropriate. The division of the court shall make such on1ers 

... 4 ns are appropriate to protect the rights of any individual 

5 named in snch report and to provent nndue interferonco with 

6 any pending prosecntion. 1'ho division of the court may makc 

7 flny portion of a report under this section available to any in-

8 dividual name(l in such report for the Imrposes of receiving 

9 within a time limit set by the divisiop of the court any com-

10 ments or factual information thnt such individual may sub-

11 mit. Such comments and fr.cturu information, in whole 01' in 

12 part, may in the discretion of such division be included as 

13 an appendix to such report. 

14 It (c) A special prosecutor shall promptly advise the 

15 House of Hepresentativ'es of any substnntial and credible in-

16 formation which suoh special prosecutor receives that may 

17 constitute grounds for IUl impoachment. Nothing in this chap-

18 tor or section 49 of this titlo shall prevent the Congress or 

" 19 either House thereof from obtaining information in the course 

20 (If an impeachment proceeding. .. 
21 II (d) The appropriate committees of the Congress shall 

22 have oversight jurisdiction with r(Jspcct to the official con-

23 duct of Illly special prosecutor appointod under this chap tor, 

24 IIlH1 ~ueh special prosecutor shall have the duty to Coopol'nte 

25 with tho oxereiso of such oversight jurisdiction. 
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1 " (e) A majority of majority party membors or 11 ma-

2 jority of all nonmajOl'ity party members of a judiciary COUl-

3 mittee of either House of the Congl'ess may reqnest in writ-

4 ing that the Attorney General apply for the appointment of 

5 a speoial prosecntor under this chapter. Not later than thirty 

6 days after the receipt of such It r"-3qncst, the Attorney Genoral 

7 shallJ?l'ovide written notification of any action the Attorney 

8 General has t.aken under this ehapter in response to suuh 

9 request and, if no applieation has been made to the division 

10 of the oourt, why suoh application was not made. Sueh writ-

11 ten notification shall be provided to the committee on which 

12 the persons making the request serve, and shall not be 

13 revealed to any third party, except that tho commit toe may, 

14 either on its own initiative 01' upon the requost of the At-

15 torney Goneral, make public suoh portion or portions of snch 

16 notifioation as will not in the cOlnmittee's jUdgment pl'ojudice 

17 the rights of any individual. 

18 4I§ 596. Removal of a special prosecutor i termin~tion of 

19 

20 

office 

II (a) (1) A speeial J?rosecutor appointed under this 

21 chaJ?tor may be removed from office, other than by im-

22 peachment and conviction, only by the porsonal action of 

23 the Attorney Gcnoral and only for extrnol'clinul'Y impl'opri-

24 oty, physicol disnbility, mcntnl incapl1ciLy, or lilly othor 

,. 

" 
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1 cOlHlition that suhstantially impairs the perforlllallce of sueh 

2 Sl)eeial pr.oseo\1 tor's dnties. 

3 " (2) If a special prosecutor is removccl from office, the 

4 Attorney Ot'lIe)'n1 sl1n11 promptly suhmit to the divh;ion of 

5 the court and the judiciary (lommittecs of the Senate and 

6 the llOllRt' of ]~el)J'oH(lntati\'e~ It report sp(lC'it'ying the faet~ 

7 fOUlHl and tho ultimate grountls for Ruch l'C'llloval. 'l'hl' ('om-

8 mit tees shall mnke nvailnllio to the puhlio'Sueh report, except 

9 that each comllll\ttl'O ml1Y, if nece~~C\1'Y to avoid pl't'jlulioing 

10 tho intereRt8 of the lTnitc<1 Stntes 01' of any indivic1unl, delete 

11 or POHtl)onc puhLlshing nlly 01' nIl uf the report. 'fhc division 

12 of the court mny \'l'lcnt;o I\lly or nil of such l'(\pOl't in tho HaulO 

13 mnnner liS a report released under seetioll 525 (b) (3) of this 

14 title 1\11(1 uncleI' the stune limitations' ns npply to the l'eleasc 

15 of 1\, report undN' thnt section. 

16 "(3) A Sl)eeinl l)l'oKecutol' so l'l'lllo\'ed mCty ohtain jll~ 

17 dioial roview of the removal in a civil aotion commenced be-

18 .f01'O tho division of thG eOl11't nndl if snch 1'emoYltl "'ns hasl'd 

19 on errol' of lnw or fnet, mny ohtnin l't'ill::;[n telUellt or other 

20 nppl'oprinto relief. 'fhe divisiQn of the court f:1hnll C!lUSO such 

21 IIll action to he iu overy WIly expedited. 

22 I' (b) (1) An office of speoial prosocntor shall terminute 

23 whell (A) tho specinl 11l'Of;N~tttOl' lIotifies the Attol'1loy 

2~b (l(\ll(\rnl that the im'cKtigatioll of aU lIluttt'l'S within tho l)1'oH(I~ 

2!3 cutOl'ilti jurisdiction of snell special pl'ose('utol' or tlC'('(lptcd hy 
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1 such special prosecutor under section 594 (e) of this title, and 

2 !tny resulting prosecutions, have been completcd or so sub-

3 stantially completed that' it would be appropriate for tlle 

4 Department of Justice to complete such investigations und 

5 prosecutions and (B) the special prosecutor files a report 

6 in full compliance with section 595 (b) of this title. 

7 "(2) The division of the court, 'either on its own motion 

8 or upon suggestion of the Attorney General, may terminate 

9 an office of special prosecutor at any time, on the ground 

10 that the investigation of all matters within the prosecutorial 

11 jUrisdiction of tlle special prosecutor or accepted by such 

12 spo.;ial prosecutor under section 594 (e), and any resulting 

13 prosecutions, have been completed or so substantially com-

14 pleted that it would he appropriate for the Department of 

15 Justice to complete such\nvestigutions and prosecutions. 

16 "§ 597. Relationship with Department of Justice 

17 1/ (a) Whenever a matter is in the p!'osecutol'inl juris-

18 diction of a special prosecutor 01' has been accepted hy a 

19 special prosecutor uuda!' section 594 (e) of this title, the 
. . 

20 .. pepartmimt of Justice, the Attorney General, and all other 
. . . . 

21 officers and employees of the Department of Justice shall 

22 suspend all investigations and proceedings regarding such 

23' ~atter, except :to the extentreql~ired by section 594 (d) 

24 of this title. 

25 It (b) Nothing in this chapter shall prevent the Attorney 
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1 General 01' the Solioitor Goneral from making a presentation 

2 as amious ouriae to any court as to issues of law raised by 

3 any case or prooeeding in which a special prosecutor partic-

4 ipates in an official capacity 01' any appeal of such a case 

5 or proceeding. 

6 "§ 598. Termination of effect of cblpter 

7 "This chapter shall cease to have effect five years after 

8 the date of the enactment of this chapter, except that this 

9 chapter shall continue in effoct with respeot to then pending 

10 matters before a speoial prosecutor that in the judgment of 

11 such speoial prosecutor requiie suoh oontinuation until that 

12 special proseoutor determines such matters have been com-

13 pleted.". 

14 (b) The tables of chapters for title 28 of the United 

15 States Oode and for part II of such title 28 are each amended 

16 by inserting immediately after the item relating to chapter 

17 37 the following new it@m: 

"30. Spccio.l prosecutor.". 

18 ( c) There are authorized to be appropriated for each 

19 fiscal year such sums as may be necessary, to be held 

20 by the Department of Justice as 'a contingent fund for 

21 the use of any special prosecutors appointed under ohapter 

22 39 (relating to special prosecutor) of title 28 of the United 

23 States Oode in the, oarrying out of funotions nnder suoh 

24 chapter. 
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1 ASSIGNMENT OI!' JUDGES TO DIVISION TO APPOINTSPEOIAL 

2 PROSEOUTORS 

3 SE~. 3. (a) Ohapter 3 of title 28 of the Uru.ted States 

4 Oode is amended by adding at the end the following: 

5 "§ 49. Assignment of judges to division to appoint special 

6 prosecutors 

7 "(a) Beginning with the two-year period commencing 

8 on the date of the enactment of this sectio~, three judges or 

9 just.ices shall be assigned for each successive two-year period 

10 to a division of ihe United States Oourt of Appeals for the 

11 District of Oolumbia to be the division of the court for the 

12 purposes of chapter 39 of this ,title. 

13 " (b) Except as provided under subsection (f) of this 

14 section, 'assignment to such division of the court shall not be 

15 a bar to other judicial assignments during the term of such 

16 division. 

17 " (c) In assigning judges or justices to sit on such 

18 division of the court, priority shall be given to senior retired 

19 circuit judges and senior retired justices. 

20 " (d) The Ohief J u::l;ice of the United States shall des-

2.1 ignate and assign three ci.rcuit comt judges or justices, one 

22 of whom shall be a judge of the United States Oourt of Ap-

23 peals f01' the District of Columbia, to such division of the 

24 ceurt, Not more than one judge or justice or retired judge 
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1 or justice may be named to such divi~ion from a particular 

2 oourt. 

3 "( e) Any vacancy in such division of the court shall 

4 be filled only for the remainder of the two-year period 

5 in which such vacancy occurs and in the same manner as 

6 inrtial assignments to such division were made. 

7 "(f) Except as otherwise provided in ch!1pter 39 of 

8 this title, no judge or ju;;tice who as !1 member of such divi-

9 sion of the oourt participated in a function conferred on the 

10 division under chapter 39 of this title involving a special 

11 prosecutor shall be eligible to particip!1te in any judicial 

12 proceeding concerning' a matter which involves such special 

13 prosecutor while such spccial prosecutor is serving in that 

14 omceor which involves the exercise of such special pl'OSC-

15 cutor's official duties, regardless of whether such special 

16 prosecutor is still serving in thn,t office.". 

17 (b) The table of sections for clmpter 3 of title 28 of 

18 the United Stn,te.s Oode is amel1deu by auding a,t the end 

19 the following item: 

"49. Assignment of judges to division to appoint special prosecutors.". 

20 DISQUALIFICATION OF OFFICERS AND md:PLOYEES OF TIIE 

21 DEP ART:r.mNT OF JUSTICm 

22 SEO. 4. (n) Ohapter 31 of title 28 of the United St!1tes 

23 Code is amended hy adding at the end the following: 

94-672 0 - 79 - 14 
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1 "§ 528. Disqualification of officers and employees of the 

2 Department of Justice 

3 "The Attorney General shall promulgate rules and regu-

4 lations which require the disqualification of any officer 01' 

5 employee of the Department of Justice, including a United 

6 States attorney or a member of such attorney's starr, from 

7 p'articipation in a IJarticular investigation or prosecution if 

8 such participation may result in a personal, financial, 01' 

9 political conflict of interest, or the appeamnce thereof. Such 

10 rules and regulations may provide that a willful violation of 

11 any provision thereof shall result in removal from office.". 

12 (b) The table of sections for chapter 31 'Of title 28 of 

13 the United States Oode is amended by adding at the end the 

14 following: 

"528. DisqulLlificl1tion of offic~l's nnd employees of the Dcpnl'tmcnt of 
Justice.". 
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05T1lCONGRESS H R 10669 20 SESSIO!f 
• >~ 

IN THE HOUSE OF REPRESENTATIVES 

FEIIRUARY 1,1078 

:MI'. COOlIMN of Mississippi (for himself and ~II'. KI:,'TOHU1t£) introduced the 
following bill i which was referred to the Committee on the Judiciary 

A BILL 
To amend title 28 of the United States Code to provide for 

the appointment of a special Tlrosecutor in appropriate cases, 

and for other purposes. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Oongress assembled, 

3 Thatthis Act may be cited as the "Special Prosecutor Act 

4: of 1978". 

5 FINDINGS AND PURPOSES 

G SEC. 2. The Congress finds fuat-

7 (1) the prosecution of misconduct 18 necessary, to 

8 insure the integrity of government; 

9 (2) political considemtions should play no part in 

I 
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1 the enforcement of Feaeralln.ws as against Government 

2 officials; 

3 (3) the level of faith of the American people in the 

4 Government's willingncflfl to l)o1ice itflclf is distll1'hingly 

5 low; and 

6 (4) in order to gnamntce thorough, nonpartifmn in-

7 vcstigation ana prosccntion of misconduct by Gorern-

8 ment officials, establishment of an appointive proccdure 

9 for an independent special IJrosecutor to investignte and 

10 prosecute misconduct by Government officials is 

11 neceRsary. 

12 SPECIAL PROSECUTOR 

13 SEC. 3. (a) Title 28 of the United States Oo<1e is 

14 am.ended by inserting the following !lew chapter immediately 

15 after chapter 37 : 

16 "Chapter 39.-SPECIAL PROSECUTOR 

USee. 
ufillI •. Applicntion for nppointment. by AttOl'l1ey OC'iw\'ltl. 
uUf)2. Appoinhl1~l\t. by 8p~clltl cOllr!'. 
"1i93. Specini conrt. 
"5ll4. Prosecntorinl jnriRdiction; Itllthority. 
"Illlu. QUltlificntionR of spccinl pro~c(·ntor. 
"IHJIl. Rcmovnl or terminntion. 
"5ll1. Oversight. 
"50S. Relntion with Dcpnrtmcnt of ,Tustice. 

17 "§ 591. Application for appointment by Attorney General 

18 "(a) Upon receiving !lny specific information that any 

19 ()tt1w persom; described in snbsection (b) of this section haR 

20 knowingly authorized or engaged in any violation of Federnl 

21. law other than a petty o/Tol1Re as defined by section 1 of title 
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1 18 of the United States Code 01' has conspired to violate 

2 any such Federal law, the Attorney General shall conduct, 

3 for a period not to exceed sixty days, a l)l'eliminary invm-;-

4 t:igntion to determine wlll'lhrr the matter uncleI' investigation 

5 is so insubstantial that no fll1'ther inYeRtigation 01' prOl'wcmtion 

6 is warranted . 

7 " (b) 1'he persons referred to in subsection (n) of this 

8 Rection arc as follows: 

9 " (1) the President or Vice President; 

10 " (2) any person occupying a position compensated 

11 at a rate equal to 01' g1'eater than level I or level II of 

12 the Executive Schedule under section 5312 01' 5313 

13 of title 5 of the United States Code; 

14 " (3) any pe1son occupying a position included 

15 within level III and IV of the Executive Schedule un-

16 del' section 5314 01' 5315 of title Il of the United States 

17 Codo; 

]8 " (4) a national campaign managm' 01' chairman of 

19 any national cmnpaign committee ~eeking election or 

20 reelection of the President; . 

21 "(5) a Member of Congress (including a Delegate 

22 to the House of Representatives 01' Resident Commis-

23 sioner in the IIouse of Representatives) ; 

24 " (G) a menther of the Federal judiciary; 01' 

25 "(7) any individual who held any office 01' pORi-
" .. ' .. 



210 

4 

1 tion described in paragraphs (1) through (6) of this 

2 subsection if thc offense being investigated allegedly 

3 oceurred ill whole 01' in part while such perSOll occnpied 

4 snoh office or position. 

5 "(c) If thc Attorney Geneml finds the ma(:(;cr subject 

(3 t.o preliminary investigation in accordance with snbf;(lction 

7 (a) of this section is so unsubstantiatcd thnt no flll'flicr in-

8 vestigation 01' prosecution is warranted, the Attorney G en­

g eral shall file a memorandum with the special conrt. Such 

10 memorandum shall contain a complete description of tho 

11 information received, the invostigative steps taken, and the 

12 resnlts of the preliminary investigation. 

13 
;' 
d: 

" (d) If, after filing a memomndnm nnder snbsection 

(c) of this section, the Attorney General receives additional 

11' information about the matter to which snch memorandum 

16 related, which information, in the judgment of the Attorney 

17 General, warrants further investigation or prosecution, the 

18 Attomey General shall, not later than ten days aftor r(lceiv-

19 ing such additional information, apply to tho special court for 

20 appointment of a sllecinl prosecutor. Should the Attorney 

21 Genel'al determine that such additional informn.tion docs not 

22 warrant further investigation, the Attorney Geneml shall file 

23 It supplementary memorandum with the special court COI1-

24 taining . a complete description of such additional infol'ma-
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1 tion auu an explanation of why further investigation or pros-

2 ecution W!1S ueemed unwarranted. 

3 " (c) If the Attorney General finds the matter subject 

4 to 1l1'olilllill!1l'Y investigation in accordance with subsection 

5 (It) of this scctioll W!1lTants further investigation 01' prOSeCl\-

6 tiou, or if sixty days elapse from the l'nooipt of the informa-

7 tion and the Attorney General h!1S not yet determined that 

8 the matter is so unsubstantiated that the matter does not war-

9 rant further investigation or prosecution, then the Attorney 

10 Goneral shall a,pply to the special court for tho appoIntment 

11 of a SlJecial prosecutor. 

12 II (f) If, in the course of any JJ'ederal criminal investign-

13 tion, the Attorney General determines tha,t eontinuation of 

14 the investigation or of a resulting prosecution or the outeome 

15 of sueh investigation or prosecution may so directly and stl'b-

16 stantially affect the political interests of the President 01' the 

17 President's political party or political or personal interests of 

18 the Attorney General as to make it inappropriate in the 

19 interests of the administration of justice for the Department 

20 of Jnstice to conduct such investigation, then the Attorney 

21 General shall apply to the special court £01' the appointment 

22 of a speeial prosecutor. 

23 "(g) Any investigation being conducted by the At-

24 torney General, any application 01' memorandum filed under 
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1 this section, or any npplicntion or information received 01' 

2 compiled by the specinl court prior to appointment of n 

3 specinl prosecutor shall not be revealed to a third party 

4 without leave of the court. 

5 "(h) Upon receipt of an application under this section, 

6 the special court shall, within ten days thereof, appoint a 

7 special prosecutor and shnll inform the Attorney Gencml and 

8 the Congress of, nnd shnll make public, the name of such 

9 special prosecutor. 

10 " (i) The Attol'lley Genemlmny request that the specinl 

11 court assign new mntters to an ncting special prosecutor 01' 

12 that the prosceutorinl jurisdiction of such a special prosecutor 

13 be expanded, nlHl the court mny mnke nppropriate onlors 

14 fO!' such assignmcnt 01' cxpnnsioll. 

15 /I (j) A judiciHry t'Ollllllittce of either Honse of tho 

16 Congress lllay request thnt the Attorlll'y General apply for 

17 t' ~ appointment of a speciHI prosecutor under this section. 

18 Not lter than thirty doys after the receipt of snch reqnest, 

19 the Attorney Geneml shall notify the commJttee making 

20 the request aIid the special court in writing of any action 

21 the Attol11oy Geneml hns tHken under this section, and, if no 
22 applicntion has becn made to the special CO,I1't, why such 

23 'applioation was not made. Such written notification shall 

24 'not be revealed to a~y third pnrty except thnt the commit-

25 tee may, either upon its own initiative 01' upon the request 

.. 
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of the Attorney General 01' the special court, make public 

such portion 01' portions of such notification as will not in the 

committee's judgment prejudice the rights of any individual. 

1/ (k ) Upon application of a majority of majority party 

members 01' a majority of all llonmajority party members 

of a judiciary committee of either HQuse of the Oongress, 

the United States District Oourt for the District of Oolumbia 

may issue all appropriate order (including an ordcr in the 

nature of n writ of mandamus) commanding the Attorney 

General to coml)ly with the provisions of this chapter. 

"§ 592. Appointment by special COllrt 

"(a) Upon receiving nny specific information that any 

of the 1)erS0115 described in subseetivn (b) of section 591 

have engngod in any or the nctivities dr,acribed in subsection 

(It) of section 591, the slJCciai court ~hall, within tCll days 

of the receipt of such inforlllntion, dil'c(,t thc Attol'lley Gen­

oml to conduct, for a period not to excced sixty days, a 

preliminary invcl:ltigntioll to detcrmine whether the mutter is 

so insubstantinl that no further investigation 01' prosecution 

is warranted: PI'ovided, however, That where the informa­

tion received by thc sllecinI court is determined by nt least 

two members of the courts directly nnd substantially to affect 

the political interests of the President or of the President's 

. political pnrty 01' tllo political or personal interests of the 

Attorney General as to make it inappropl'iatein the inter~ 
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1 ests of the administration of justice for the Department of 

2 Justice to con duet such investigation, or wh61'o the court 

3 determines that it is otherwise inappropl'iato for the De-

4 pnrtment of Justice to conduct the investiglttion, then the 

5 gp5cinl court shall, within ten days of making such detcr-

6 minatiou, appoint n special prosecutor if the court determines 

7 that the information received warrants such appointment. 

8 " (b) If, within ten days of receipt of n. memorandum 

9 from the Attorney General under subsection (e) or (d) of 

10 section 591 explaining why further investigation or proscC\1-

11 tion is felt unwarranted, at leust two members of the court 

12 determine that further investigation is warranted, then tho 

13 court shall appoint a special prosecutor within thirty days 

14 of making such determination, 

15 CI (c) The special court shall appoint a speciall)roseCu tor 

16 within thirty days of receipt of un application under subsec-

17 tion (d) or (e) of section 591 by the Attorney General for 

18 appointment of a special prosecutor, 

19 CI (d) The special court mllY, of its own motion liS deter-

20 mined by lit least two of its membel's, IIssi'gn new matters 

21 to au acting special prosecutor or may ev.large the prose:, 

22 cntorial jurisdiction of such special prosecutor, 

23 "§ 593. Special court 

24 CI (a) The speciul court to which functions are given 

25 under this chapter shall ,be comprised of three retired 

• 
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1 ]1edel'lll eireuit court judges appointed by the Ohief Justico 

2 of tho Unitod States Suprome Oourt for a term of two yoars. 

3 " (b) The members of the speeial court shall not bo 

4 assigned to any case involving a spccial prosccutor appointQd 

5 hy the court. 

6 "§ 594. Prosecutorial jurisdiction; authority 

7 "(n) Notwithstanding allY oth~r provision of law, n 

8 special prosecutor appointed under this chapter shall 

9 have, with rospect to all Diattors ill such spocial prosecu-

10 tor's prof3ccutorial jurisdiction established under this chapter, 

11 all the investigative and proseeutorial functions and powers 

12 of tho Departmont of Justioo, tho Attorney Gonoral, and any 

13 other officor or omployeo of the Department of Justicc. 

14 " (b) A special prosecutor appointed undor this chapter 

15 shall receive compensation at It per diem rato equal to tho 

16 rate of hasic pay for lovol IV of the· Executive Schedule 

17 under section 13315 of titlo 5 of tho Unitod States Oode. l!'O1' 

18 tho pll\'pOSOS of oarrying out tho dutios of tho ol11eo of Sl)eeinl 

19 pro~~ocutol', such special prosecutor Shll.ll have power to 

20 appoint, fix tho componsation, and ussign tho duties of stleh 

21 employees as such special prosecutor deems necessary (in-

22 eluding illvcstigators, attol'lleys, and purt-time consultants) . 

23 'rhe positions of nIl such employees I11'C oxomptod from tho 

24 competitive SOl·vicc. No such employoe may ho compensnted 

25. nt a mtoexecodillg the l111LXirl}lUll l'u,te pJ'ovided for GS-18 
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1 of the General Schedule under section 5332 of title 5 of th() 

2 United States Code. 

3 " ( c) A special prosecutor may request assistancc from 

4 the Department of Justice, and the Department of Justice 

f" shall Ilroviii,'3 that assistance, which may include access to any 

6 records, files, or other materials relevant to matters within 

7 the special prosecutor's prosecutorial jurisdiction, and the tum 

8 of the resources and personnel necessary to perform such 

9 special prosecu.tor's duties. 

10 <I (d) A special prosecutor appointed under this chap-

11 tel' shall submit to the special court and to the judiciary 

12 committees of both Rouses of the Congress a ~ummary of his 

13 activities with regard to the office. Such summary shall be 

14 submitted at least annually and within sixty days of thc 

15 termination of every investigatory or prosecutorial activity. 

16 The summary shall contain such material as the SI)ecial 

17 prosecutor deems appropriate but shaH contain sufficient ma-

18 terial to indicate the reason for all determinations made by 

19 the special prosecutor. The special court or the Congress may 

20 request such additional information as is deemed necessary. 

21 " (e) The special court or the Congress may release 

22 to the public or to any appropriate person such report or 

23 portions thereof as are doemed appropriate. The court shall 

24 make such orders as are appropriate to protect the rights of 

25 any individual named in such report and prevent undue 

• 



217 

11 

1 interference with any pending prosecntion. 'rhe special court 

2 may make any portion of a report available to any individ-

3 ual named in such report for the purposes of receiving within 

4 a time limit set by the court any comments or factual in-

5 formation that such individual may submit. Such comments 

6 and information, in whole or in part, may in the discretion 

7 of the court be included as' an appendix to such report. 

8 "§ 595. Qualifications of special prosecutor 

!) " (a) A person shall not be appointed special prosecu-

10 tor unless he shall have been a member in good standing of 

11 a. Stnte bar association 01' of the Dish'iet of Columbia hal' 

12 as~ociation for at least ten years and a member of the 

13 Supreme Court bar for at least five years. 

14 (/ (b) A perSOIl shall not be appointed special prosecu-

15 tor if he has at UIlY time during the preceding five years 

16 held n, high-level position of trust and responsibility on the 

17 campaign staff of, 01' in an organization 01' political party 

18 working on behalf of, a candidate for any elective Federal 

19 office. 

20 " (c) A person shall not be appointed special prosecu-

21 tor where there is any appeamnce of conflict of interest or 

22 other condition that would make such appointment in-

23 appropriate. 

24 u§ 596. Removal or termination 

25 /1 (a) A special prosecutor appointed under this chapter 
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1 may be removed from office, other than by impeachment 

2 . and conviction, only by the special comt and only for ex-

3 traordinary impropriety, or such incapacitation or other C011-

4 clition as substantially impairs the performance of snch special 

5 prosecutor's duties. 

o II (b) The office of special prosecutor shall terminate 

7 upon the submission by suclispecial prosecutor of notifica-

8 tion -to the special court and to the Attorney General that 

9 the investigation of all matters within the prosecntorial juris-

10 diction of such special prosecutor and any resulting prosecu-

11 tions have been completed. No such submission shall be 

12 effective to terminate such office until after the completion 

13 ancl filing of the report required under section 59-1 of this 

14 title. 

15 "§ 597. Oversight 

16 "The appropriate committees of the Oongress ~han have 

17 oversight jurisdiction with respect -to thc official conduct of 

18 any special prosecutor appointed under this chapter, and 

19 such special prosecutor shull he required to cooperate with 

20 the exercise of stlCh oversight jurisdiction. 

21 "§ 598. Relationship with Department of Justice 

22 II (a) Whenever a matter is in the pl'osecntorial juris-

23 . diction "f a special prosecutor or has boen ucceptml by a 

24 special prosecutor uncler section 594 (e) of this title, the 

25 Department of Justice, the Attorney General, und nil other 

(II 
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1 officers and employees of the Department of Justice shall 

2 suspend all investigations and proceedings regarding such 

3 matter, except to the extent required by section 594 (c) 

4 of thl\") title . 

f5 " (b ) Nothing in this chapter llhall prevent the Attorney 

G General or the Solicitor General from making a presentation 

7 as amicus curiae to any ('ourt as to issues of law raised by 

8 any case 01' proceeding in which a special prosecutor partie­

D ipates in an official capacity or any appeal of such a cltSe 

10 or proceeding.". 

11 

l~ 

13 

14 

15 

1(i 

17 

18 

19 

20 

21 

22 

23 

24 

25 

DISQU.ALIFICATION OF OFFIOERS AND EMPLOYEES OF THE 

DEP .A.RTMEN1' OF JUS'rIOES 

SEC. 4. (a) Ohapter 31 of title 28 of the United Stutes 

Oode is amended by adding at the end the following: 

"§ 528. Disqualification of officers and employees of the 

Department of Justice 

"The Attorney General shall promulgate rules and regu­

lations which require the disqualification of any officer or 

employee of the Department of Justice, including a United 

Stntes attorney or a member of such attorney's staff, from 

pnrtiripntion in a particular investigation or prosecution if 

such participation may result in a personal, financial, or 

political conflict of interest, 01' the appearance thereof. Such 

rules and regulations may provide that a willful violation of 

nny provision thereof shall result in removal from office.". 
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1 (b) The table of sections for chapter 31 of title 28 of 

2 the United States Oode is amended by adding at the end the 

3 following: 

"528. Disqunlific!ltion of officers !lnd <'mployees of the D<'pllrtn1<'nt of 
Justice.". 

.. 
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95TH CONGRESS H R 
2D SRSSION 1 0868 • • 

IN THE HOUSE OF REPRESENTATIVES 

FEBRUARY 9,1978 

Mr. COOIIMN of Mississippi (for himself, Mr. KEToIIulIr, Mr. CLEVEr,AND, Mr. 
SOIIULZE, Mr. BROYIIILI" Mr. COUOllL1N, Mr. KINDNESS, Mr. COROOMN of 
Illinois, and Mr. tV ALKER) introduced the following bill; which was 
\'eferl'ccl to the Committee on the Judiciary 

A BILL 
~ro 'Imend title 28 of the United Stntes Oode to provide for 

the appointment of a Rpccial prosecntor in appropriate cases, 

find for other purposes. 

1 Be it enacted by the Senate and House of Representa-

2 ti1JeS of the United States of America in Oongress assembled, 

3 Thatthis Act may he cited as the "Special Prosecutor Act 

4 of 1978", 

5 FINDINGS AND l'URPOSES 

6 SE~, 2. The Oongress finds that-

7 ( I) the prosecution of misconduct by government 

8 officials is necessnry to ensure the integrity of govern-

9 ment;; 

10 (2) political considcmtions should plIlY.110 part in 

1-0 

94-672 0 - 79 - 15 
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1 the enforcement of Federal laws as against Government 

2 officials; 

3 (3) the level of faith of the American people in the 

4 Govern~ent's willingness to police itself is disturbingly' 

5 low; and 

6 (4) in order to gllnrnntce thorough, nonpnl'tiRnn in-

7 vCRtignt.ion nnd prosecntion of miscondnct hy Om'ern-

8 ment officials, estnblishment of an appointive 11rocednrc 

9, for an independent special prosecutor to investigate find 

10 prosecute misconduct by Government officials is 

11 necessary. 

12 SPEQIAL PROSECUTOR 

13 ~c. 3. (a) Title 28 of the United States Code is 

14 amended by inserting the following new chapter immedintely 

15 after chapter 37: 

16 "Chapter 39.-SPECIAL PROSECUTOR 

"Sec. 
"591. Application for appointment by Attorney General. 
"592. Appointment by special court. 
"593. Special court. 
"594. Prc,sGiJutorial jurisdiction j authority. 
"595. Qu.~lifieations of special pl'ORecllt.Ol'. 
"G96. Removal or tcrminat.ion. 
"G07. O~'Cl'Sight. 
"GOB. Relation with Department of .Tustice. 

17 "§ 591. Application for appointment by Attorney General 

18 ct (a) Upon receiving finy specific information that nny 

19 of the persons described in subsection (b) of this section ,has 

20 knowingly ailthorized or engaged in any violation of Federal 

21 lnw. other than n· petty offense aR dcfincd by section 1 of title 
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1 18 of the United Stn.tes Code or has conspired to violate 

2 any such .Federal law, the Attorney General shall conduct, 

3 for a period not to exceed sixty days, a preliminary inves-

4 tigation to determine ,,'hether the matter under investigation 

5 is so insubstantial that no flU'ther investigation or proRecntion 

6 is warranted. 

7 " (b) The persons referrecl to in snbseotion (11) of this 

8 Rection are as follows: 

9 " (1) the President 01' Vice President; 

10 ct (2) any person occupying a position compensated 

11 at a rate equal to or greater than level I or level II of 

12 the Executive Schedule under section 5312 or 5313 

13 of title 5 of the United States Code; 

14 " (3) any person occupying a position included 

15 within level III and IV of the Executive Schedule un-

16 der section 5314 01' 5315 of title 5 of the United States 

17 Code; 

18 " (4) a national campaign manager 01' chairman of 

19 

20 

21 

any national campaign committee seeking election or 

reelection of the PreRident; 

" ({)) a Member of Congress (including a Delegate 

22 to the House of Representatives or Resident Commis-

23 sioner in the House of Representatives) ; 

24 L; (6) a mem'ber of the Federal judiciary; or 

25 "(7) any individual who held any office 01' posi-
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1 tion described in paragraphs (1) through ( 6) of this 

2 subsection if the offense being investigated allegedly 

3 occun~ed in whole 01' in part while such person occupic.d 

4 such office or position. 

5 " (c) If the Attorney General finds the matter fmbject 

6 to preliminary investigation in accordance with subsection 

7 (a) of this section is so unsubstantiated that no fnrthcr in­

S vestigation or prosecution is warranted, the Attorney Gen-

9 eral shall file a memorandum with the special court. Such 

10 memorandum shall contain a complete description of the 

11 infonnation received, the investigative step~ taken, and the 

12 results of the preliminary investigation. 

13 " (d) If, after filing a memorandum under subsection 

14 (c) of this section, the Attorney General receives additional 

Ii' information about the matter to which such memorandum 

16 related, which information, in the judgment of the Attorney 

17 General, warrants further investigation or prosecution, the 

18 Attorney General shall, not later than tell days after receiv-

19 ing such additional information, apply to the special court for 

20 appointment of a special prosccutor. Should the Atto1'11cy 

21 General determine that such additional information docs not 

22 walTant further investigation, the Atto1'11ey General shall file 

23 . a supplementary memorandum with the special court con-

24 . taining a complete description of such additional informa-

• 
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1 tiOll and an explanatioll of why further investigation or P1'08-

2 eeution was deemed unwarranted. 

3 " (0) If tho Attol'lley Geuoral finds the matter subject 

4 to ]JI'Clil11illllJ'Y illYostigntioll ill aecoJ'uance with suhsection 

5 (a) of this section wllJ'l'Ilnts further investigation or prosocu-

6 tiOll, 01' if sixty days elapse from tho receipt of the informa-

7 tion and the .. A.ttol'l1ey General has not yet detOlmined that 

8 the matter is so unsubstantiated that the matter does not W!ltr-

9 runt further investigation 01' l)l'osecutioH, then the Attorney 

10 General shall a,pply to the special court for the appointment 

11 of a special prosecutor. 

12 II (f) If, in the course of any l!'ederal criminal illvestign-

13 tion, the Attorney General determines that continuation of 

14: the investigation or of a resulting prosecution 01' the outcome 

15 of such investigation or prosecntion may so dircctly and sub-

1G stantially affect the political interests of the President 01' the 

17 President's political party or l)olitical Or personal interests of 

18 the Attorney General as to make it inappropriate in the 

19 interests of the administration of justico fo1' the Department 

20 of Justice to conduct snch investigation, then the Attorney 

21 Genoral shall apply to the special comb for the appointment 

22 of a special prosecutor. 

23 It (g) Any investigation being condl\cted by the .Ai." 

21 tOl'lloy Goneral, any application 01' memorandum fHed under 
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1 this section, or any application or information received 01' 

2 compiled by the special court prior ro appointment of n 

3 special prosccutor shall not be revealed to a third party 

4 without leave of the court. 

5 CI (h) Upon receipt of an application under this section, 

6 the special court shall, within ten days thereof, appoint a 

7 spedal prosecutor and shall inform the Attorney Goneral and 

8 the Oongress of, and shall make public, the name of such 

9 special prosecutor. 

10 "(i) The Attornoy General may request that the spccial 

11 court assign new matters to an acting special prosecutor or 

12 that the prosocutorial jurisdiction of snch a special prosecutor 

13 be expanded; and the court may make nppropriate orders 

14 for such assignment 01' expansion. 

15 1/ (j) A judiciary committce of either Honse of the 

16 Oongress may request that the Attorney Goneral apply for 

17 the appointment of a special prosecutor under this section. 

18 Not later than thirty days after the receipt of such request, 

19 the Attorney General shall notify the committee making 

20 tile request and the special court in writing of any nction 

21 the At.tol1ley General has taken under this section, and, jf no 

22 application has been made to the special court, why such 

23 application was not made. Such written notification shall 

24' not be revealed to any third party except that the commit" 

:;l5 tee may, eit]lt~r upon its own initiative or upon the request 

, 
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l of the Attorney General or the special court, make public 

2 such portion or portions of such notification as will not in the 

3 committee's judgment prejudice the rights of any individual. 

4 "(k) Upon application of a majority of majority party 

5 members or a majority of all nonmajority party members 

6 of a judiciary committee of either House of the Oongress, 

7 the United States District Oourt for the District of Oolurr,bia 

8 may issue an appropriate order (including an order in the 

9 nature of n writ of mandamus) commanding the Attorney 

10 General to comply with the provisions of this chapter. 

11 "§ 592. Appointment by special court 

12 " (a ) Upon receiving nny specific information that any 

13 of the persollS described in subsection (b) of section 591 

14 have eugnged in nuy of the activities described in subsection 

15 (a) of section 591, tho spccinl court shall, within ten days 

16 of the receipt of such information, direct the Attorney Gen-

17 ernl to conduct, for a period not to exceed sixty dnys, a 

18 preliminary investigntion to detennine whether the matter is 

19 so insubstantial that no further investigation or prosecution 

20 is warrauted: P1'ovided, howevC"r, That where the informa-

21 tion received by the special court is determined by at least 

22 two members of the courts directly and substantially to affect 

23 the political interests of the President or of the President's 

24 politicnl party or the political or pel~sonal interest~ of the 
25 Attorney General fiS to make it inappropriate in 'the inte~-
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li ests of tho administration of justice for the Department of 

2" Justice' to conduqt such investigu,tioJl, or where the court 

3 detennines tlmt it is otherwise inappropriate for the De-

4 partmellt of ,Tustice to conduct tho investigatioll, then the 

5 special. court shull, within tell days of mnking such doter-

6 minatioll, appoint a, special prosecutor if the court determines 

7. that the information reeeiycd warrants such appointment. 

S " (b) If,. within ten days of receipt of u, memorandum 

9 from the Attorncy General under subscction (c) or (d) of 

10 section 591 ex~laining why further investigation 01' prosecu-

. 11 tion is felt unwarranted, at least two members of thc court 

12 determine that further investigation is warranted, then the 

13· court shall u,pnoint a special prosecutor within thhty days 

14 of making sllch determination. 

115 " (c) The special court shall appoint a speoial prosecutor 

16 within thilty dnys of rcceipt of lUI applicution under subsec-

17 tion (d) or (c) of section 591 by the Attorney General for 

18 appointloent of a special prosecutor. 

19 " (d.) The special court may, of its own motion as detel'-

20 mined by at least two of its lIIcmbers, assign new matters 

21 te u,n. acting: special prosecutor or may enlarge the prose-

22. cu.torial jurisdiction of such special prosecutor. 

23 '~§.59S-. Special court 

24· "(u,) The special court to which functions nrc given 
~ 

25' nndcr this chapter shull bc comprised of thrcc retircd 
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1 lJ'ederal circuit court judges appointed by the Ohief Justice 

2 of the United States Supreme Oourt fOl: a tl}rm of two year~, 

3 " (b). l.'he members of the speciul court shall not be 

4 assigned to UllY case involving a special prosocut~r uppointed 

5 by the court, 

6 "§ 594, Prosecutorial jurisdiction·; authority 

7· " (,\,) Notwithstanding any other provision of law, It 

8 special prosecutor appointed under this chapter shall 

9 have, with respect to all matters in such special prosecH~ 

10 tor's prosecntorial jurisdiction established undel' this chapter, 

11 all the investigative and prosecntcirial funcCions and pow«n's 

12 of the Departmellt of Justice, the Att0111ey Genoral, and any 

13 othcr officel' or employed of thc Depl1rtmont' of Justice,' 

14 " (b) A special pl'oseclltor appointed nnder this clmpter 

15 shall roceive compensation at a per diem rate' equal to the 

16 rate of bnsie pay for level IV of the ExeClltive Sehedule 

17 under section 531'5 of titl'c 5· of the United States Oode. For 

18 tho purposes of carrying out the duties of tho office of specht! 

19 proseclltOl', such special proseclltor shall have power to 

20 appoint, lix the cOlllpensation, arid assign the duties of sllQh 

21 employees as such spcciul l'rosecutol' deems nocessary (hl~ 

22 cludiug iuvestigators, attorueys, and pal·t~tilPe cons.l1itrunts)'. 

23 11he positions, of all such employees are e~en\'Pted . from the 

24 competitive servico. No slieh employee may bo compensated 
I 

25 Itt It rute exceeding the maximum rate provided for GS .... 18 
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1 of. the General Schedule under section 5332 of title 5 of the 

2 United States Dode. 

3' I< (c) A special prosecutor may request assistance frOlll 

4 the Department of Justice, and the Department of Justice 
f". 

5 shall provide that assistance, which may include access to any 

6 rccords, files, or other materials relevant to matters within ~ 

7 the speoial prosecutor's prosecutorial jurisdiction, and the use 

B of the resourceS and personnel necessary to perform snell 

9 speoiall'tosecutor's duties. 

10 "(d) A special prosecutor appointed under this uhap-

11 tel' shall submit to the special court and to the judiciary 

12 committees of both Houses of the Congress a summary of his 

13 activities with regard to the office. Such summary shall be 

14 submitted at least annually and within sixty days of the 

15 termination of every investigatory or prosecutorial activity. 

16 The summary shall contain such material as the special 

17 prosecutor deems appropriate but shall contain sufficient ma-

18. ,terial to indicate the reason for all determinations made by 

19 the special prosecutor. The special court or the Congress may 

20 request . such additional information as is deemed necessary. 
~ 

21' . "(e) The special court or the Congress may release 

22 to the publ!c or to any appropliate person such report or 

23 portions thereof as are deemed appropriate. The court shall 

24 make such orders as are appropriate to ptotect the rights of 

25 any individual named in such report and prevent undue 
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1 interference with any pending prosecution. The special court 

2 may make any portion of a report available to any individ-

3 ual named in such report for the purposes of receiving within 

4 a time limit set by the court any comments or factual in-

5 formation that such individual may submit. Such comments 

6 and information, in whole 01' in part, may in the discretion 

7 of the court be included as an appendi.'C to such report. 

8 "§ 595. Qualifications of special prosecutor 

9 " (a) A person shall not' be appointed special prosecu-

10 . tor unless he shall have been a member in good standing of 

11 a. Sblte bar association or of the District of Oolu:.1'lbia hal' 

12 association for at least ten years and a member of the 

13 Supreme Oourt bar for at least five years. 

14 "(b) A person shall not be appointed special prosecu-

15 tor if he has at any time during the preceding five years 

16 held n, high-level position of h'ust and responsibility on the 

17 campaign staff of, 01' in an organization or political l)8rty 

18 working on behalf of, a candidate for any elective Federal 

19 office. 

20 " ( c) A person shall not be appointed special prosecu-

21 tor where there is any appearance of ,conflict 'of interest or 

22 other condition that would make such appointment in-

23 appropriate. 

24 "§ 596. Removal or termination 

25 "(a) A special prosecutor appointed under this chapter 
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1 may be removed from office, other than by impeachment 

2' and conviction, only by the special cotu't and only for ex-

3 traordinary impropriety, or such incapacitation or other con-

4' dition as substantially impairs the performance of such special 

5 prosecutor's duties. 

6 " (b) The office of special prosecutor shall terminate 

7 upon the submission by such special prosecutor of notifica-

8 tion to the special court and to the Attorney General that 

9 the investigation of all matteI'S within the prosecutorial juris-

10 diction of such special prosecutor and any rllsulting prosecu-

11 tions have been completed. No such submission shall be 

12 effective to terminate such office until after the completion 

13 and .tiling of the report required under section 594 of this 

14 ti,t1e. 

15 "§ 597. Oversight 

l() "The appropriate committees of the Congress shall have 

17 oversight jurisdiction with respect -to the official conduct of 

18 anjr special proseoutor appointed under this chapter, and 

19 such spt:;~j.al prosecutor shall be required to cooperate with 

20 , the eX(lrcise of such. oversight jurisdiction, 

21 "§ 598. Relationship with Department of Justice 

22 " (a) Whenever 8t matter is in the prosecutorial juris-

23 diction of a ,special prosecutor or has been accepted by a 

24 special prosecutor under section 594 (c) of this title, the 

25 Department of Justice, the Attorney General, and all other 

.. 

• 
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1 officers and employees of the Department of Justice shall 

2 suspend all investigations and proceedings regarding such 

3 matter, except to the e·xtent required by section 594 (c) 

4 of this title. 

5 " (b) Nothing in this chnpter shall prevent the Attorney 

6 General or the Solicitor Cenel'lll from making a presentation 

7 as amicus curiae to any court as to issues of law raised by 

8 any case or proceeding in which a special prosecutor partic­

D ipates in an official capacity 01' any appeal of such !l case 

10 or proceeding.". 

11 

12 

l:~ 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

DISQU.ALIFICA'rION OF OFFICERS .AND El'fIPLOYEES OF TIm 

DEP .ARTl\:[ENT OF JUS'fICES 

SE~. 4. (a) Ohapter 31 of title 28 of the Unitcd States 

Oode is amended by adding at the end the following: 

"§ 528. Disqualification of officers and employees of the 

Department of Justice 

"The Attorney General shall promulgate rules and regu­

lations which require the disqualification of any officer or 

employee of the Department of Jllstice, including a United 

States attol'l1ey or a member of such attorney's staff, fro111 

participation in a particular investigation 01' prosecution if 

such participation may result in a· personal, financial, or 

political conflict of interest, or the appearance thereof. Such 

rules and regulations may provide that a willful violation of 

any provision thereof shall result in removal from office.". 



234 

14 

1 (b) The table of.sections for chapter 31 of title 28 of 

2 the United States Oode is amended by adding at the end the 

3 following: 

"528, Disqualification of offirrrs nnd employc(',s of the Depnrtment of 
.Tustice,n, 
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APPENDIX 4: 

Bill. reported by the Committee on the Judiciary, togethe:r with the 
commlttee's report. 

Union Calendar No.7 04 
95TH CONGRESS H. R. 9705 20 SES.BION 

[Report No. 95-1307] 

IN THE HOUSE OF REPRESENTATIVES 

OCTOBER 20,1977 

Mr. :MANN (for himself, Ms. HOLTZMAN, Mr. GUPOER, l\fr. EVANS of Georgia, 
Mr. H:YDE, Mr. DroNAN, and Mr. MAZZOLI) introduced the following bill; 
which was referred to the Committee on the Judiciary 

JUNE 19,1978 

Reported with amendments, committed to the Committee of the Whole House 
on the State of the Union, and ordered to be printed 

[Omit the pnzt struck througb nnd Insert the part printed in itnllc] 

A BILL 
'1'0 amend title 28 of the United States Code to provide for the 

appointment of a special prosecutor in appropriate cases, 

and for other purposes. 

1 Be it er.acted by the Senate and House of Representai'~ 

2 tives of the United States of America in Oongress assemble~;" 

3 SHORT TITLE 
t • 

4 SEOTION 1.. This Act may be cited as the ~'Speciill . 

5 Prosecutor Act of -!9!f!f. 1978". 
' .. 

6 SPEOIAL PROSEOUTOR 

7 SEO. 2. (a) Title 28 of the United States Code is 

8 amended by inserting immediately after chapter 37 the fol-

9 lowing new chapter: 

I 
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"Chapter 39.-SPECIAL PROSECUTOR 

"Sec. 
"591. Applicability of provisions of this chapter. 
"502. Determination whether to apply for appointment of a special prose-

cutor. 
"593. Duties of the division of the court. 
"504. Authority and duties of a special prosecutor. 
"505. Reporting and congressional oversight. 
"59G. Removal of a specinl pl'osecuto~'; termination of office. 
"597. Relationship with Depaltment of Justice. 
"508. Termination of effect of chapter. 

2 "§ 591. Applicability of provisions of this chapter 

3 " (a) The Attorney General shall conduct an investiga-

4 tion pursuant to the provisions of this chapter whenever the 

5 Attorney General receives specific information that any of 

6 the persons described in subsection (b) of this section has-

1. /I (1) violated any Federal criminal law involving 

8 the abuse of Federal office; 

.9 /I (2) violated any Federal criminal law regulating 

10 the financing or conduct of elections or election cam-

11 paigns; or 

,12 " (3) violated any Federal criminal law relating to 

13 the obstmction of justice or perjury, or conspired to vio-

14 late any such Federal criminal law or to defraud the 

15 United States. 

16 /I (b) The persons refelTed to in subsection (a) of this 

17 section are-

18 " (1) the President and Vice President; 

1[,' " (2) any . ill'divi dual serving in It 1JU:iition listed in 

20 section 5312 of title 5; 

l'l 
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22 

23 

24 
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3 

/I (3) any individual working in the Executive 

Office of the President and compensated at a rate not 

less than the rate provided for level IV of the Executive 

Schedule under sectioll 5315 of title 5 ; 

/I «1) any individual working in the Department of 

Justice Iwd compensated at a rate not less than .the rate 

provided for leyel III of the Executive Schedule under 

section 5314 of title 5; any 8:asistant attorney general; 

the Director of Central Intelligence; the Deputy Director 

of Central Intelligence; and the Commissioner of Internal 

Revenue; 

" (5) any indi vidual who held any office (II' position 

describecl in any of paragraphs (1) through (4) of this 

subsection during the incumbency of the President or 

during the period the lust preceding President held of­

fice, if such preceding President wus of the same political 

party as the incumbent President; and 

/I (6) a national campaign manager or chairman of 

any national campaign committee secking the election or 

reelection of tbe 11resident. 

"§ 592. Determination whether to apply for apllointment of 

a special prosecutor 

/I (a) The Attorney General, upon receiving specific 

information that any of the persons described in section 591 

(b) of this title has engaged in conduct described in section 

04-672 0 - 70 - l6 
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1 591 (a) of this title, shall conduct, for a period not to exceed 

2 sixty days, such preliminary investigation of the matter as 

3 the Attorney General deems appropriate. 

4 /I (b) (1) If the Attorney.General, upon completion of 

5 the preliminary investigation, finds that the matter is so 

6 unsubstantiated that no further investigation or prosecution 

7 is warranted, the Attorney General shall so notify the divi­

S sion of the court specified in section 593 (a) of this titlo, 

9 and the division of the court shall have no power to appoint 

10 a special prosecutor. 

11 "(2) Such notification shall be by memorandum con-

12 taining a summary of the information received and a snm-

13 mary of the results of any preliminary investigation. 

14 It (3) Such memorandum shall not be revealed to any 

15 third party withont leave of the division of the court. 

16 " (c) (1) If the Attorney General, upon completion of 

17 the preliminary investigation, finds that the matter warrants 

18 further investigation or prosecution, 01' if sixty days elapse 

19 from the receipt of the information without a determination 

20 hy thc Attorncy Gencral that the matter is so unsubstantiated 

21. liS not to warrant further investigation or prosecution, then 

22 tho Attorney Geneml shall apply to the division of tho 

23 court for the appoihtment of a Rpecial prosecutol'. 

24 "(2) If-
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1 "(A) aftor the filing of 11 memornndulll under sub-

2 seotion (b) of this seotion, the Attorney General 

3 receivos ndditional specifio information a,bout the mat-

4 tel' to which suoh memorandum related; and 

5 "(B) the Attorney General detennines, after such 

6 additional investigation as the Attorney General deems 

7 appropriate, that suoh infonnation warrants further 

8 investigation 01' prosecution; 

9 then the Attorney General shall, not later than sixty days 

10 after reoeiving suoh additional information, apply to th~ 

11 division of the court for the appoinlment of it special 

12 proseoutor. 

13 

14 

15 

16 

17 

18 

10 

20 

21 

22 

" (3) If, in the OOlU'Se of ony Federal criminal investi­

gntion, tho Attorney General determines that the continua­

tion of the investigation 01' that ally resulting proseoution may 

so directly and substantially affeot the political 01' personal 

interests of the Presidont 01' the Atto1'l1ey General or the in­

tercsts of the President's politioal party as to make it in­

appropriate in the interest of the administration of justioe 

for tho Department of Justioo toeonduot suoh invcst.igation, 

then the Attorney General shall 'll,pply to the division of the 

eourt for the appointment of a speeial prosecutor. 

23 II (d) (1) Any application under this ohapter shall eon-

24. tain sufficicnt information to assist the division of tho COlwt 
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1 to select a spccial pro~ecutor ancl to clefine that special 

2 prosecutor's prosecutorial jurisdiction. 

3 " (2) No application uncleI' this chapter shall be 

4 revealecl to any third party without leave of the clivision of 

5 the court. 

6 " ( 0) The Attornoy G en oral may ask a special prose­

. 7. cutor to accept referral of a matter that relates to a matter 

8 within that special prosecutor's prosecutorial jtu'isdiction. 

9 "§ 593. Duties of the division of the court 

10 "(a) The division of the court to which this chapter re-

11 fers is tlicilivision established under section 49 of this title. 

~~ " (b ) Upon receipt of an application under seo~ion 592. 

13 (c) 'of this title, the division of the court shall appoint an 

14 appropriate special prosecutor and shall define that special 

15 prosecutor's prosecutorial jurisdiction. A special prosecutor's 

16 identity and prosecutol'ial jurisdiction shall be made pllblio 

17 upon request of the Attorney General or upon a determilla-

18 tiOll of the division of tho court that disclosure of the identity 

19 and prosccutorial jurisdiction of such special prosecutor 

20 would be in thc best intercsts of justice. 

21 " (c) The ilivision of the court, upon requcst of tho 

22 Attorney Gcneral which may be incorporated in an appliclL-

23 tion under this chapter, may expand thc prosccutorial juris-

2~ diction of fin existing special prosecutor, and such 'expansion 

, 

.. 
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1 may be in lieu of the appointment of an additional speeial 

2 prosecutor. 

3 II (d) The division of the court mny not appoint as a 

4 speoial proseoutor any person who holds any office of profit 

5 or trust under the United States. 

6 II (e) If a vaoaney in office arises by rcnson of ,ulC 

7 resignation or death of a spcoial prosecutor, thc division of 

8 the court mll.y appoint a special prosecutor to complcte the 

9 work of the speoial proseoutor whoso resignation or death 

10 caused the vacanoy. If a vaoanoy in offioearises by reason of 

11 the removal of a special prosecutor, the division of the court 

12 may appoint an aoting speoial proseoutor to serve until any 

13 judicial review of suoh removal is completcd. Upon thc oom-

14 pletion of such judioial rcview, the division of the COUl't shall 

15 take appropriate aotion. 

16 H§ 594. Authority and duties of a special prosecutor 

17 "(a) Notwithstanding any other provision of law, a 

18 'Speoial prosecutor appointed tUlder this chapter shall havc, 

19 with respeot to all matters in such speoial prosecutor's prose-

20 cutoriul jurisdiction established under this chapter, full power 

21 and independent authority to exercise all investigative and 

22 proseoutorial functions and powers of the Department of Jus-

23 tice, tho Attorney General, and any other officer or em-

24 ployeo of tho Department of Justice, except that the Attor., 
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1 ney General shall exeroise direotion 01' control as to those 

2 matters that speoifically require the Attomey Goneral's per-

3 sonalaotion under seotion 2516 of title 18. 

4 It (b) A speoial proseoutor appointed under this ohapter 

5 shall receive oOll'J:'ensation at a pel' diem rate equal to tho 

6 rate i)£ basic pay for level IV of the Executive Schedule 

7 under section 5315 of title :;. 

8 II (0) For the purposes of carrying out the duties of the 

9 office of special proseoutor, a special proseoutor shall have 

10 power to appoint, fix the compensation, and assign the 

11 duties of suoh employees as suoh speoial lfroseoutor deems 

12 necessary (including investigators, attomeys, and part-time 

13 oonsultants). The positions 'Of all such employees 'are ex-

14 empted from the oOlllpetitive service. No suoh employee may 

15 be oompensated at 'a rate exceeding the maximum l'ate pro-

16 vided for GS-18 of the General Sohedule under section 5332 

17 oftitle 5. 

18 " (d) A speoial prosecutor may request assistance from 

19 the Department of Justioe, and tho Depar~ment of Justice 

20 shall provide that assistanoe, whioh may include access to 

21 any recor£1s, files, or other materials relevant to matters 

22 within suoh special proseclitor's prosecutorial jm1sdiction, 

. 23 and the, use of the rewurces and pe~sonnel necessary to per­

.24 form slIoh special proseoutor's duties. 

, 
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1 1/ (0) A special prosecu tor may acccpt 1'oforl'l\l of a 

2 mattor -by the Attorney Goneral, if 'the mutter relates to a 

3 mrutter within thc pl'oseoutoriul jurisdiction established by 

4 the division of thc court, 

o "§ 595, Reporting and congressional oversight 

6 1/ (a) A special pros('ontor nppointed under this chap-

7 tcr mrty mnke public from time 'to timo, und shall senel to 

8 the Oongress at least annually, statcments 01' reports on 

9 the activities of such special prosecutor. These statements 

10 and reports shall contuin such inf0l1llution us that special 

11 prosecutor deems appropriate, 

12 II (b) (1) In addition to nny reports made under sub-

13 section ( a) of this section, and before the torminntioll of a 

14 special prosecutor's offilCe under section 596 (b) of this title, 

15 such special prosccutor shall submit to the division of the 

16 court a rcport llmler this subsection. 

17 1/ (2) A report undor this subscotion shall sot forth 

18 fully and oompletely a description of tho work of the ,special 

19 llrosecntor, illcJuclillg the di.sposition 'Of all caseshrought, 

20 nnd tho rensons {or not pl'oseouLillg uny mntter within thc 

21 prosecutorial jurislliction of such special prosecutor whioh 

22 was not prosecutcd. 

23 II (3) The (livision of tho court may roloase to tho Oon-

24 gross, tho public, 01' to any appropriate person, suoh portions 
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1 of a report made under -this subsection as the division deems 

2 appropria:te. The division of the court shall malte such Qrders 

3 as are appropriate to protect the rights of any individual 

4 named in such report and to prevent undue interference with 

5 any IJcnding prosecution. The division of the court may maltA 

6 any portion of a report under this section available to any in-

7 dividual named in such report for the purposes of receiving 

8 within a time limit set by the division of the court any com-

9 ments or factual information that such individual may sub-

10 mit. Such comments and factual information, in whole or in 

11 part, may in the discretion of such division be included as 

12 an appendix to such report. 

13 " (c) A special prosecutor shall promptly advise the 

14 House of Hepresentatives of any substantial and credible in­

]5 formation which such special prosecutor receives that may 

16 constitute grounds for an impeachment. Nothing in this chap-

17 tel' or secltion 49 of this title shall p"':ifent the Oongress or 

18 either House thcreof from obtaining iuformation in the course 

19 of an iml)eachment proceeding. 

20 " (d) 'l'he appropriate commi ttecs of ,the Oongress shall 

21 have oversight jurisdiction with respect to the omcial con-

22 auct of any special prosecutor appointed under thi" chapter, 

23 and such special prosecutor shall have the duty to cooperate. 

24 with the exercise of such oversight jurisdiction. 

• 
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" (e) A majority of majority party members or a ma­

jority of all nonmajority party Ir'.embers of a judiciary com­

mittee of either House of the Oongress may request in writ­

ing that the Attorney General apply for the appointment of 

a special proser,ntor under this chapter. Not later than thirty 

days after the receipt of snch a request, the Attorney General 

shaH provide written notification of any action the Attorney 

General has taken under this chapter in response to such 

request and, if no application has been made to the division 

of the court, why such applicatkn was not made. Such writ­

ten notification shall be provided to the committee on which 

the persons making the request serve, and shall not be 

revealed to any third pai·ty, except that the committee may, 

either on its own initiative or upon the request of the At­

torney Gencral, make public such portion or portions of such 

notification as will not in the committee's judgment prejudice 

the rights of any individual. 

"§ 500. Removal of a special prosecutor; termination of 

office 

" (a) (1) A specinl prosecutor awointed uncleI' this 

chapter may be removed from office, other thnll by nn­
peaclllnent und conviction, only by the personal action of 

the Attorney General and only for extraordinary impropri­

ety, physical disability, mental incapacity, or any other 
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1 condition that sU!bstantially' impairs the' performance of such 

2 special prosecutor's duties. 

3 "(2) If a special prosecutor is removed from office, tP.e 

4 Attorney General shall promptly submit to the division of 

5 the court and the judiciary committees of the Senate and • 
6 the House of Representatives a report specifying the facts 

,7 found and ,the ultimate grotmds for such removal. The com-

8 mittees shall make availahle to the public such report, except 

9 that each committee may, if necessary to avoid prejudicing 

10 the interests of the United States or of any individual, delete 

11 or postpone publishing any or all of the report. The division 

12 of the llom·t may release any or all of such report in the' same 

13 manner as a report released under ~p~i:ion525 (b) (3) of this 

14 title and under the same limitatiulid as apply to the release 

15 of a report under that section. 

16 "(3) A special prosecutor so removed may obtain ju-

17 dicial review of the removal in a civil action commenced be-

18 fore the division of the court and, if such removal was based 

19 on error of law or fact, may obtain reinstatement or oth~r 

20 appropriate relief. The division of the court shall cause such 

21 an action to be in every way expedited. 

22 " (b) (1) An office of special prosecutor shall termina to 

23 when (A) the special prosecutor notifies' the Attorney 

24 General that the investigation of all matters within the prose~ 

25 cutorial jurisdiction of such special prosecutor or accepted 'by 
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1 such special prosecutor under section 594 (e) of this title, and 

2 any resulting prosecutions, have been completed or so sub-

3 siantially completed that it would be appropriate for the 

4 Department of Justice to complete such investigations and 

5 prosecutions and (B) the special prosecutor files a report 

6 in full compliance with section 595 (b) of this title . 

7 " (2) The division of the court, either on its own motion 

8 or upon suggestion of the Attorney General, may terminate 

9 an office of special prosecu~orat any time,on the ground 

10 that the investigation of all matters within'the prosecutorial 

11 jurisaiction of the special prosecutor or accepted by such 

12 special prosecutor under section 594 ( e), and any resulting 

13 prosecutions, have been completed 01' so substantially com-

14 plcted that it would be appropriate for the Deportment of 

15 Justice to complete such investigations and prosecutions. 

16 "§ 597. Relationship with Department of Justice 

17 "(a) Whenever a matter is in the prosecutorial juris-

18 diction of a special prosecutor or has been accepted bya 

19 special prosecutor under section 594 (e) {)£ this title, the 

20 Department of Justice, the Attorney General, and all other 

2] {)fficers ancl employees of the Department of Justice shall 

22 suspend all investigations and proceedings regarding such 

23 matter, except to the ex~ent required by section 594 (d) 

24 of this title, 
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1 " (b) Nothing in this chapter 1<hnll prevent the Attorney 

2 General or the SolicitoI' General from making a presentation 

3 as amicus curiae to any court 'as to issues of law raised by 

4 any case or proceeding in which a special prosecutor partic-

5 ipates in an official capncity or any appeal of such a case 

6 or proceeding. 

7. "§ 598. Termination of effect of chapter 

8 "This chapter shall cease to have effect five years after 

9 the date of the enactment of this chapter, except that this 

10 chapter shall continue in effect with respect to then pending 

11 matters before a special prosecutor that in the judgment of 

12 such special prosecutor require such continuation. until that 

13 special prosecutor determines such matters have been 

14 completed.". 

15 (b) The tables of chapters for title 28 of the United 

16 States Oodeand for part II of such title 28 'are each amended 

17 by inserting immediately after the item relating to chapter 

18 37 the following new item: 

"30. Specinl prosecutor.". 

19 (c) There are authorized to be appropriated for each 

20 fiscal year such SUlns as may be necessary, to be held by the 

21 Department of Justice as a contingent fund for the use 

22 of 'any special prosecutors appointed under chapter 39 (1'e-

23 lating to special prosecutor)' of title 28 of the United States 

24 CQde in the carrying out of functions nndor such chapter. 
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1 ASSIGN~mNT OIo' JUDGES TO DIVISION TO APPOINT SPEOIAL 

2 PROSEOUTORS 

3 SEQ. 3. (a) Ohapter 3 of title 28 vf the United States 

4 Oode is amended by 'adding at the end the following: 

5 "§ 49. Assignment of judges to division to appoint special 

6 prosecutors 

7 "(a) Beginning with the two-year period commencing 

8 on the date of the enactment of this section, three judges {)r 

9 justices shall 'be nssigne(l for each successive two-year period 

10 to a division of the United Stutes Oourt of Appeals for the 

11 District of Oolumbia to be the division of the court for the 

12, purposes of chapter 39 of this title. . j 

13 " (b) Except as provided under subsection' (f) of this 

14 seotion, assignment to such division 'of the court shall not 'be 

15 a bar to other judicial assignments during the term of suoh 

16 division. 

17 " (c) In assigning judges or justices to sit on such 

18 division of the court, priority shall be given to senior retired 

19 circuit judges nnd sCiOOr retired justices. 

20 "(d) The Ohief Justice of the United Statcs shuJI des-

21 ignate and assign three circuit court judges or justices, one 

22 of whom shall be a judge of the United States Oourt of Ap-

23 peals for the District of Oolumbia, to such division of the 

24 court. Not more thnh one judge or justiCQ Q~' senior or re-
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1 tired judge or justice may be named to such division from a 

2 partioular court. 

3 " ( e) Any vacancy in such divisiun of the court shall 

4 be £lIed only for the remainder of the two-year period 

5 in which such vacancy occurs and in the saine manner as 

6 initial assignments .to such division were made. 

, 7 "(f) Except as otherwise provided in chapter 39 of 

8 this title, no juflge er jtlStiee wft6 ftS fb lOOIBber 6f SHeh Elffi-

9 eioo 6f the eeffi't member of Sllch division of the conrt who 

10 participated in a function conferred on the division under 

11 chapter 39 of this title involving a special prosecutor shall 

12 be eligible ,to participate in any judicial proceeding concem-

13 ing a matter which involves such special prosecutor while 

14 such special prosecutor is serving in that office or which 

15 involves the exercise of such special prosecutor's official 

J.6 duties, regardless of whether such special prosecutor is still 

17 serving in that office.". 

18 (b) 'rhe table of sections for chapter 3 of title 28 of 

19 the United States Code is amended by adding at the end 

20 the followiI.lg item: 

"49. Assignment of judges to division to nppoilltspccinl pl'osecutors.". 

21, l>ISQUALIFIOATION OF OFFIOERS AND EMPLOYEES OF THE 

22 DEP .ARTME1~T OF JUSTIOE 

23 SHOo 4. (a) Chapter 31 of title 28 of tllO United Sbltes 

24 Code is amended by adding at the end the following: 
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1 "§ 528. Disqualification of officers and employees of the 

2 Department of Justice 

3 liThe Attorney General shall promulgate rules and regu-

4 lations whioh require the disqualification of any officer or 

5 employee (If the Department of Justice, including a United 

6 States attorney or 0, member of such attorney's staff, from 

7 participa,tion in a particular investigation or prosecution if 

8 such participation may result in a personal, financial, or 

9 political conflict of interest, or the appearance thereof. Such 

10 rules and regulations may provide that a willful violationo£ 

11 any provision thereof shall result in removal from ,.!ffice.". 

12 (b) The table of sections for chapter 31 (1£ title ~8 of 

13 the United States Code is amended by adding at the And the 

14 following: 

"528. Disqualification of officers and employees of tb() Department of 
.J ustice.". 
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95'l'H CONGRESS} HOUSE OF REPRESENTATIVES { REPOR'!' 
fjd Se.ssion No. 95-1307 

SPEOIAL PROSECUTOR AOT OF 1978 

JUNE 19, 10iS.-Conl.lnitted to the Committee of the Whole House on the 
Stat!:: of the Union and ordered to be printed 

Mr. MANN, from the Oommittee on the Judiciary, 
submitted the following 

REPOB,T 

together with 

ADDITIONAL AND DISSENTING VIEWS 

[To accompany H.R. 9705] 

[Including cost estimate of the Congressional Budget Offic~J 

The Oommittee on the Judiciary, to whom was reierred the bill 
(H.R. 9705) to amend title 28 of the United States Oode to provide for 
the appointment of a special prosecutor in appropriate cases, and for 
()thel' purposes, having considered the same, report favorably thereon 
with amendments and recommend that the bill as amended do poss. 

The amendments (stated in terms of the page and line numbers of 
the introduced bill) are as follows: 

Page 1, line 5, strike out 111977" and insert 111978" in lieu thereof. 
Page 15, line 18, strike out Ilretired". 
Page 15, line 19, strike out IIsenior". 
Poge 15, line 24, insert IIsenior or" before IIreth·ed". 
Page 16, beginnins- in line 8, strike out "judge or justice who as a 

member of such diVIsion of the court" and insert in lieu thereof the 
following: "member of such division of the court wholl. 

PURPOSE OF THE LEGISLATION 

The purpose of the legislation is to provide a mechanism for the 
·court appomtment of a temporary specml prosecutor when necessary 
in order to eliminate \~he conflict of interest inherent when the De­
partment of Justice must investigate and prosecute high-level execu­
tive branch officials. 
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STATEi\fENT 

Few people disagree tlmt there are occfisions when it is necessary to 
have a special prosecu tor who is independent of the Attorney Genem!. 
Investigation of possible wrongdoing by high-level exeoutive bmllch 
officials poses special problems for the Fedel'lLl criminal justice system. 

'1'he Attorney Geneml is at the same time the chief Fedeml Ittw 
enforcement official and a Presidential appointee who is a key member 
of the President's cabinet. Cases involving possible wrongdoing by 
high-level executive bmnch officials, therefore, present a fundamenttLl 
institutionl'Ll conflict of interest. Professor Archibald Oox, a former 
Watergate Special Prosecutor, has noted: 

The pressures, the tensions of divided loyalty are too much 
for any man, and as honorable and conscientiou$ as any 
individual might be, the public could never feel entirely easy 
about the vigor and thoroughness with which the investiga­
tion was pursued. Some outside person is absolutely essen­
tial. 1 

In addition to the public concern about the vigor and thoroughness 
of the investigation, however, the conflict of interest situation has 
another dimension. The proper exercise of discretion may require no 
prosecution or a pica bargain. Public acceptance of such a decision is 
more likely to occur if someone without a conflict of intercst-such as 
an independent prosecutor-makes the decision. Thus, an independent 
special prosecutor, by being able to make hard decisions free of a 
coniiict of interest, serves to help protect the good name find reputation 
of innocent perRon!:; wrongl;y accused of crime. 

'1'he events know collec!avely as ((Watergate" served to underscore 
the need for a special prosecutor to handle eases where the Attomey 
General ha..~ a conflict of interest. 2 But the need did not originnte with 
Watergate, find other events in other administrations nlso un<1erHcoro 
the need.s During the extensive consideration that Congress has given 
to srecil'Ll prosecutor legislation in the 93cl, 94th and 95th Congresses, 
the Issue hILS not been whether a Npr.cillJ prosecutor might at sometime 
be t1ppropriato. Rather, the iHsue hus been what sort of process should 
be relied upon to put a special prosecutor into place whenever it is 
necessary to have ono. 

1 Remor{IIU Pol(I/~~/rQ1IlIh~ Ae/mlnls/ration 0/ JI/&/Ice; rea.rlng" on 8,£803 alld 8.£978 Rt/orc the Sljbcommltlre 
Ol! Srparllt/on 0/ POIl'rrs of the Senate Commfltee on the .!"dklary, 03d Cong., 2d S~ss, 2{1() OOi4). 

, '1'ho WMergn(o Speclnl l'ro,ecut!ou Forc~ repOl'tC'l Ihnt during its inv~sligaUol1l\ obs~I'vr(\: "rrllllinal 
nbuse. 01 pOWer hy Government o01cinis in high plnce~; hlslorlt'ai growth of scrroc;r In tho ~'edernl exmlllvo 
branch IInche.eked by Anwrirnns nnd their eiccted Congress: unrhall~nged, snbJective Judgments by tho 
oX".cntive branch In ld~t1ti1~·ltlll pt'rson8 nnd orgnnl1.ntions thllt constitn\a nnlmpeMl1lsslblo thl'cnt to the 
natlonnl interest and to r~rCt1t1vo polley; 81111ndolllorratic condition whorcin money is power, and !k11il111 
cynicnl public relntlons cmnonts thnt power: lind Jhlall~'18 silent., sometimes l~rnd~lng, sOll1ethl1e~ willfnl 
conchlRlon by some (IoverlllMnt representatives thllt ath cal standards oro irrelevnnt DPcntlsc qlllt'k, 1Il1ple­
mentntlon 01 policy gonls Is Il1nntlnlorx, bnt achievablo oniy by sorial and personallnjust!ccs to oUlers." 
Watergnte. Spacial l'ro,pcut\OIl FQr('~, "ttlo,t 13·1 (Oct. IOi5). 

'For exnmple, tht' Bohhy I1nk~r inCident during tho JohnEon administration nnd the ShNmnn Adams 
incident during the BisonllOwcr administration, Seo Walfrgaic lIeorganlzalfon anel lIr/orm Acl 0/ 1075: 
lIco,lnQ' on S. 40., anel S. fOSa lie/ore lhr 80wle OOl'eWI/lfllt Oplro/lOIl,' Comlnillte, 1'nl't 2, OWl Cong., 1st 
Boss. 183 (1075-lOiO) (memorandum to Senntor RiblcolT from David R. Schaelor and Blnhl B. Butnor). 

Congrcssionnllntor~sts In having asperinl prosecutor halldl~ litigation egainst hlgh·level execlltlve branch 
o01elals Is nota reront pltcl1onwl1on, Tho08th Congress PllSScd S.J. Ros.M directing the Prcsident to appOint, 
with tho lI<Iviee aud consent of the Senatc( speciai coullsol to hnndlo Teapot Dome !JUgation. Public Hrso. 
Il1tion·1 Fell, 8,102·1, Oh,10\'13 Stnt. 5-0 102,1). 

Prosident Coolidge allPoln cd Atlec Pomerene, 1\ 11rmcr Senntor ancl a DOlnocrnt,and Owen J. Roberts, 
II Ropublirilll, as speclnl colll1sel. Mr. Hobcrts Inter became a JllsUro of the SlIpremo COIIl't. Set n. Noggie, 
Teapot Dome; on and Politics In tho 1020's (1002), 

04·073 0 • 70 • 17 
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There are three courses of action avaHiLble. 'fho first is to do nothinp:; 
The seconel is to establish u. permanent speciiLl prosecutor who would 
have po\yer and iLuthority comparable to that of the Attorney Gene1'1'11. 
'fhe third course of action is to estiLbish a mechanism for ap'pointing' a 
specinl prosecutor on iL temporary and iLcl hoc baRis. 'fhe commit teo 
believes thiLt the third course of action is the soundest and wisest choiet'. 

'fhose who suggest thiLt it is best. to do nothing believe thiLt when­
ever there is a problem, iL solution will present itself. rfhey point to thl? 
Watergate events as vindiciLting their belief. 

The committee questions whether the lesson from the "iViLtel'go.te· 
events is thiLt nothing shoulcl be done. It wus only through iLn extrn­
ordinarily fortuitous series of events thiLt it was possible to get into· 
pliLce an Iudependent special prosecutor to handle the WatergiLte cuses,'1 
One of those fortuitous circulll..'ltances WiLS that the White .douse tltllL 
the Congress were controlled by different political parties. Anothet' 
was the pending confirmation of an Attorney Gene.rn.l nominee, f!'om 
whom the Senate was iLble to extract a promise to iLppoint a special prose­
cutor. '1'he next time a problem arises, the Congress and the "iVhite 
House may not be controlled by different parties or there may not be 
iL confirmation of an Attorney General nominee pending. It would be 
unrealistic and foolhm'dy to rely upon a recurrence of ~uch 
drcumstullces. 

The iLrgument of those who believe that nothing should be done di-;­
tills to a claim that we should trw..;t to luck. '1'he committee believe~ 
that this would not be a sound public polley. 

'1'he committee is iLlf.;O ('onremed that to do nothing would hrnol't' 
the erosion of public confidence in our lego.! system that is one of the 
legacies of the Watergate events. As state<t by the Americ[LIl Bur 
A~sociation's Special Committee to Study Federal Law Enforcement 
Agencies: 

[T]he 12ublic must be ussured that crimes committed in high 
places WIll be investigated n.nd prosecuted fearlessly find with 
llltegrity. '1'his requires a bltsic policy decision enacted into 
law through legislation em'dully considered by Congl'ess.6 

President Cmoter, in his message to Congl'eRR urging enactment of 
special prosecu tor legislation, stressed iL similar theme: "The Americal], 
people must be iLssul'ecl thiLt no one, rl'gal'dlcss of position, is aboyc· 
the law./I 6 

A second course of iLction would be to estahlish a pel'mnnent sl)e('ittl 
prosecutor. The committee docs not believe that this WOll d be 
advisable, for the remedy would be WOl'se thun the illness. 

'1'he primary responsihi1ity for enforcing Federal law should rest 
with the Attorney Geneml. A permanent special prosecutor would

l 
in 

effect, be a rival Attorney General. rfhel'(~ would inevitably be temllon 
between the Justice Department tlnd thr, permiLIlent special pl'OReClttor 
over jurisdiction and the use of investigative resources. As fOmlCj~ 

I See Wnt~rgale Special Prosecution Foree, Report 4-20 (Ort. 1075) lor II hIstory 01 the WaWgat~'Tf:prrlall 
Prosecutor through Oclober 1071;. Sle a/aD Am~rlcan Dat Assoclallon Spechll Commlllc~ to Sludy '~'odl'l'1I1' 
LIl\v Enlorel'mont Agencies, PrtL'cnllnu Im]lTopfT 111./ltu1iCC on ],'(dUal J.aw EII{OTCClllt1It Aoencics 8G-!)2 
(1070); WII(orgale Speclall'ro~ccutlon Force, Filial Rcporl·13-03 (JUIlQ lim) (cltrOl\ology olwalergale eventsl. 

a Amm'lcBn Dar Association Specla! Committee to Study Fedom! T,aw }~I\IOrCNlIl'nt AgCHcle" l're­
vent/no Improper Ill/Ittcnee 011 Fedtral LaiD En/Drmlunl Agllltiis 105 (lOiO). 

a Messngo In tho Cot1g·og~ Urging Enat'lmcnt 01 fht\ l'roposNl EthIcs In Oovcrh1Ocnt .Act oliO;; and 
Speclnl Prosecutor Loglslation, lIlay 3, lUn, 131\'eckly Compilation oll'rosltlclIUnl D~'<lwnontg 0·\0-50. 
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Solidtor Generlll Erwin N. Griswold noted, liThe net result would be 
a continuing interference with the conduct of the executive branch of 
the Government which would, in due time, become intolerable." 7 

'('hero is also c~ncem about insuring adequate accountability for 
a pet'mnnent speClnl prosecutor . 

. Much of the Watergate and preceding abuses resulted 
ft'om the public's dele~ation of pu blie responsibilities to 
powerful men whose judgments were trusted and whose 
claimed need for secrecy was ulways accepted. Men with 
llllcheeked power and unehnllenged tl'llst too often come to 
believe their own poreeptions or' priorities und the common 
g'ood coineide with thenntional will. 'I.'l1ere is no renson to 
believe tha,t, in the long run, un independent speciul pI'OS­
('(\utOt"s office would avoid this status. 8 

Finally, the committee is concerned about creating u new pel'­
mnn('nt ugell(~y of p:overnment. Such un ugeney will tend to grow and 
seek to find ways to justify its growth. As noted in the Watergate 
Spei'ial Pl'osecu tion Force lteport, 

Anyone who has observell bur('aucracies realizes that a 
"special" ol'ganizntion ra1'(lly l'eUdns its "specinl" qualities 
beyond a 3-yeal' period. K ew ol'p:anizationsl lnrp;e 01' small, 
fitarG with a burst of speed, enet·p;y, imnp;mation, ent.htt~­
insm, flexibility, long dally hours, and almost uniform hip:h 
quality of personnel. That level is hardly ever maintained 
over a long period by a permanent organization in either 
the public 01' private sector ... there is no reason to believe 
that a pcrmlmont special prosecutor'::; ofilce would be immuno 
from the rigidity that comes over most organizations after 
the initial period.o 

'rho committee believes that the best course of action is to establish 
It mechanism for the appointment of an independent special l1rosecutor 
on a temporary and ad hoc basis. Such a mechanism would be aVltil­
uble when n, • .led, avoiding both the necessity to trust to luck and the 
drawbaeks of a permanent special prosecutor. '1'he l(lgisl!\tion recom­
mended by the committee represents a sensitive balnncing of compl9ting 
inteL'ests. The legislation assures the availability of a special prosl'cutor 
when one is needed and at the snme time preserves the Justine Depart­
ment's jurisdiction over, and responsibility for, nil oases exeept those 
whero there is au unmistakable conflict of interest. '1'ho legislation 
provides for impartial appointment of a sp(leittl prosecutor by a pttnel 
of' judges but does not involve those judges in overseeing or sdpel'vising 
the work of It special prosecutor. Finnlly, the legislation vests a special 
prosecutor with enough authority n1ld indep(!Ilc\ence to investigate 
Itud prosecute vigol'otisly nnd thoroughly, but it also makes that 
specinl prosecutol' accountable fol' his activities. 

The mechttnism recommended by the committee is tl'igg(ll'ecl by a 
·confJict of interest. 'l'hat conflict is defined to occur in two situations. 
'l'he first situo.tion I1rises when specified high-level executive branch 
oLTicirlls are accused of committing specified offenses related to abuse 

7 Walr,uatc ReoroallltatiOn and Rrform Act of 1071i: l1,arllll1.! 011,'/. ~.95 alltl s. eOSG llifort the SCl1al~ Gown­
mtllt Operal/oll! C011lmfl/u, Port I, O-lth COIlR., 1St S~SS. 2:Jn (lU75). 1'l'for to lJ~collllng Sol\l'Uor 0011orol, 
1.11'. GrtswQld was n~an 01 thl) Harvard ~ll\IV~rslty Lllw S<'IlOot. 

I Wn\~rgalo SPCcillll'rosccutlol1 For~~.lIIPort t3S lOct. lUiS). 
lId. 
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of officc, caU1paign activities, nnd obstruction of j\lstice. The !'\econd 
situution arises when an investiglttion or prosf;'ctltion directly Slull 
Rubstantin11y affects the politicul interests of the President 01' Attol'll(\y 
G~llernl or the interests of the Pl'csic\cnVs political party. 

A s{lccial pro,"'('lttOl', when needed, would be appointed by a "'perin\ 
pane1lJf ~ h\dgl's detiignnted by the Ohief Justiee of the United Stnt(ls, 
This is cssentiul in order to assure the fullost ]>ossible mensure of inde~ 
pendence JOt' the special prosecutor. IO The Constitution provide", in. 
article IT, sl'dion 2, c1a,\ls(\ 2, that "the ConoTess l11ay by law yel-t the 
appointmcnt of such. inferior oIficers, n8 they think l)rOpel', in the 
Pl'e;;i(l(.'llt alone, in the eourts of lnw, or in the h('ads of oopnrtl11l'11ts," 
A speeial pl'oseentor is un inferior offie(lr within the l11ennin~ of the 
Constitution, nnd in the judgment of the CommittC'0, ve,'lting tIl(> 
uppointl11t'tl.t 01' n. spocinl prosecutor in a court of law is clearly ('011-
stitntionnl.H This judgm(>nt is COnClll'l'Nl in by the Dcpurtnwnt of 
Justice and the Amoricun Bar Associntion.12 

\Yithin hi!' area or prosecntorinl jlll'isdiction, n. sp(>c\al pl'ost'(lntor 
will haYe independent n:nthority to pursue the investigation and nny 
resulting prosecutions, However, a special pl'oRecntor will l10t be lcl't 
complt't('ly unucconntablc i sev('rlll prOVIsions nssure his Ill'OP('!' 
accountnl;ility, A special prosecutor, nt lenst nnnu!'.lly, ntust l'epOl't 
to Congress on his nctivities. Fnrthormore, the logisln,tion oxpr('ssly 
provides that: 

The apPl'oprinte committees of tho Congress shall ha",(' 
oVt'l'sight jUl'1sdietion with respect to the official conduct of 
!lny speeial prosecutor ... nml such sJl('cin11H'OSccutor shnll 
havl' thl' lluty to cooP('l'tltc with the exercise of :mch ov('rsight 
j urh;<liction, 

Finally, n. :>peciol prosecutor can be removed from office. 
The committt't~ l'e(~ognizos thltt by pl'ovilling for the retnovltl or a 

special prosecutol', there is n. risk of hnmpcring tho im\opolldoneo of 11 
specht! prosecutor. But the committN\ ltiSO rocorCl'uizes thttL tber(\ must 
be n. wny to remoyo from offiro un individuO: who is not properly 
c(l.1'ryiu(" out his reHpont:iihilitic:-<. A('(!ordin~lYI the comrnittee JlIts 
establisllcd 11 l'omovltl prOC'edl\l'(\ with ehoeks upon the l'emovI1l power 
so as llot to threaten unduly the ill(\C'I)(>w\ellC(l of 11 special prosccuteH'. 

A spocial prosOmltor CI1n be removed, othel' thun by impCl\chment, 
only liy the Attorney GonemL Howove!', the AttorJ)cy Gone1'l11 mny 
removo u. special pt'osccutOl' only Oil specific gt·ounds. Atl Attol'l1ey 
Genel'lll could not, 1'ol' eXlUuplc, romoye [\, specirtl prosecutol' bCllllt1>;e 
he dhmgrood with thu.t speciltl prosec\ltor ovor the Pl'OSocutOl'inl 
merits of a cl1se or oyer the ne('(\ to sllbpoonn. cel'tl1in documents. 'rhe 

10 A~ (h~ SUlll'Nntl ':'ourt hns l1ot~d, "on~ who ho1th his omr~ <lUl'lng tho pl~aqurr of anothel' rllnllolll6 
dll)lrndNlullOn til matntnln nu Iltllllldu 01 ludepQI\(lrll('o ngalnst tho Intt~r's will." Jl1I1nplircy'4 JilCCll/tIT 
v. Unit",l .'itatcs, 205 U.S. 002, U2Il 00.351' 

Tho historY or t11~ WnlHRnto speeln l'ros~culor ntusttntcs thnt, cvrn where executlvo brnnrh nnrollll. 
lncnt Is n('ComllU1llctl by strong 1Is.~nrnl1ce~ ot Indopendence nnd lull uuthorlty, thero Is ~tllln threD' t.Q ~ 
speCial ptoS('('utor's ludrpNHll'nco. BNI Vlllttli Sialt8 v. NI~OIl, -U8 U.S. fJ8:J (tON)i ntr'/t Untied .'ill/ltN V. 
Mflrh(ll, 377 F. SUPIl. 1326 (Il.l>,~. ION): Nart,r v, ilark, :lOO F. SUIlp.11).1 (I),D,r., 013), 

1\ See n,R, Ullilt. No. 03-060, 03e1 Con g., 1st St'ss.1·10 out:!). 
Prof, Rnolltllcrgcr ollIurvard Law 8choollms 110t~d thnt, "1'0 h\~I~t thnt tho l'res!d~nt 1IlIlst.lnvestlgl\(o 

Rnd pros~cllte hlmsolfl for (hat Is wMt tho nrgU1ncnt for ox('rll~[vo control 0( proscclItlOI\ boUs dowlI 10, Is 

J
1lninlY unrcn.lonnblr, rho power 01 npp()lntm~nt lind th~ s~llornUon 01 powers were not do~lgnctl to obSll'\Il'\; 
USUro!' Derger, "'rho Prosurlltor," N.Y, 'rhno$, Nol'.?, 1073, at '17, rol. 5. 

II Ste Statemont 01 Aetlng As.~18tnl\t Attorney Oen~rnl JohlllInrmoll beloro tM Subcommittee on ('rIm· 
IMt JU~tlco, Houso Commlltco on tho Jlltllclnry, Tll~v 18) I071j nt 8-0: l'rovlrllfln for a Sllicial "roMeullm 
l1Cat/llOB 011 ll.1l. ltA70, H.R. 11867, 1f,I/. 11999, !f,n. ~B81, J .n, 80,'0, lUI. 1609./, and '1'111.1 of S. 4n5 
iltlor. Ihe Sllbcomm /Itt 011 Orlmlllal Justice of Ihe {(ollar Com7lllllcc on the JUll/ciorv, O,lth Cong" 2d ~089. 
6lj.,:ag (1016) (mC!tlofal1dum oC lnw sUbmItted all !JOm/( ot tho Alllerican Dar Association by l'rof, IWlIcrt 
B. Miller); AnlQrlcnn Dar Assorliltlol\ S!I)~clut Con.lnltlco to Stlldy l'cdQl'nt I,aw Enforcement AgCl\clc~1 
Pr.vellt(I,U ImprollC( Illjluellce all h'ldlr~ Law En/o/,'(lIIwtAuCll cle810~ (1076). 
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.,Attomey Genol'nl's removnl power is furthor chocked by judicinl 
l'('vil'w. Any individunl who is removl'd ns a special prosecutor can 
nutllin 11, court reviow of his removal, If the court finds the removal to 
Illtve been in error, the iudiviclunl cn.u be reinstntec1 ns speciol pros­
,ccutOl'. 'rhe committee belioves thltt, as checked, the Attomey 
Gen('ml's removal power does llOt f;,oriously endanger tho independence 
of a sp('cial prosecutOl'. 

l\..:-:. noted by the Americnn Bar Associntion's Spccinl Committee to 
Study FNlel'nl Lnw Enforcement Agenelcs, "'rhe issue is not whether 
a sp~einl prosecutor is needed, but ru.ther how, under what circum­
stan('es, under what nuthority, nnd at whnt time a spechtl prosecutor 
shcnlld bn Itctivltteti.13 The legisltttion l'ccommellde(l by the committee 
hm; b(,('11 carefully drnft('d to deal with those important issues. The 
committee believes that the legislation is sound and w01'ka.ble and will 
IH::'lp restorc confidence in the lfederal criminal justice syst('m. 

SEC'l'ION-Dy-SEC'l'ION ANALYSIS OF 'l'IIE I.JEGISI,ATION 

H.R. 9705 contains four sections. '1'he first f4ortion Sl'ts forth the 
shott title of the bill. 'fhe second section tuldH a n(\w chnpter to titlo 28 
of ttl(' United Stnt('s Code thnt establishes a llll'dll. :~m nnd critcrin, 
for thfl nppointmcnt nnd removal of special prOf;(\Cl1t(Jr~ Hud for termi­
natin~' the offico of n specinl prosecutor. '1'he third sN~ti()n of tho bill 
('stnhli::;ll('s n, panel of judgl'H to nppoint specinlrl'os('cutorR. The fotll'th 
section of tho bill re9,uircs tho Attomey (:leUNa to pl'omulp,atc regula­
tion~ calling for the (hsqunlitlcatioll of Justic<' D('pal'tnlent oflirials from 
pnt·ticipating in prosecutions whore th('y may have a conflict of interN;t. 
Section 1 

~ertion 1 of n.R. 9705 provides that the short title of tho bill is the 
lfSpc('iul Prosecutor Act of 1977." '1'h(\ committee hns reported an 
amendment, teehnical in nnture, to change the short title to the "Speciol 
Pros('cutOl' Act of 1978," 
Secllon ;3 

S('C'tion 2(11,) of the bill adds n, new chapter, entitled "Special Pro­
BecntOl''', to title 28 of the United Stn,tes Code. 'rhis new (~hnptel' dl'fines 
tho:-:.e sitlllltions in whirh the temporary spedal prosecutor mechanism 
will tuke l'Ifect nnd estl\blishes procedures for appointing, defining tho 
jurbdiction and authority of, and removing a spl'cial prosecutor. It nlso 
seti:l forth reporting l'eqniremcnt~ for a special prosecutor, outlines 
congl'essionnl ovcl'sigh t responsibilities, defines a special prosecutor's 
l'clntiol1ship with thl' Justico Department, and provides a termination 
dnte for the entire special pl'osecutol' mechanism. 'fhe llew chapter of 
title 2S, United Stlttes Codo, is divided into 8 new sections, 591 through 
59S. 

SrC'tion 591, "Applicability of provisions of this chapter," deu,1s 
with tho circumstances in which, ltud tho individuals to who111, the 
tl'mpo1'!tl'Y special prosecutor mochnnism appli('s, It requires the 
Attol'ney Goneral to conduct an investigation whenever he receives 
specific: 111fOl·.tnationl·1 tlmt any of the officmls nnmed in section 591(b) 
hns violatNl any of the Fedorn~ criminal laws specified in section 591 (a). 

13 AlIwrknn n~r Association Spcrlnl Committee to Study Federal Law ElltorCl'lllcllt Agonclos. Pre­
rtll/h/(/ llil/lrlJ/ltt 11IJ1"cll~t Oil Fer/ernlLalC I'lllforC(lIICllt Agellc(c,10·! (1070). 

11 '1'h(. Il'rm "spoclfic Inromtnlfoll" Is usod to Imllrnto thnt gClloml statomonts, such ns /IX Is 1\ crook," 
without IIny sPeCifiC factual sUpport or potentlnl QvldN1CO, dOos not trIgger tho lllol~lBnISlll. 
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The executive branch officials specified in section 591(b) are: (1) the 
President and Vice President; (2) individuals serving in cabinet-level 
positions; (3) senior White House staff persons; (4) the Deputy 
Attorney General, Associate Attorney General, Solicitor General, 
Director of the Federal Bureau of Investigation, Administrator of the 
Law Enforcement Assistance Administration, all Assistant Attorneys 
General,15 the Director and Deputy Director of Central Intelligence, 
and the Commissioner of Intel'l1al Revenue; (5) :!,!}y person who held 
any position listed above during the incumbCllCY of the President or 
of 'the previous President, if that President was of the same political 
party; 16 nncl (6) a natiollal campaign manager C1 chainnan of p 
national campaign committee. 

'l'1le Federal cI'iminallaws specified in section 591 (a.) involve abuse 
of office; the nnancing and conduct of elections and election campaigns; 
and obstruction of justice, perjury, and conspiracy to obstruct Justice, 
commit perjury or defraud the United States. 

Section 592, HDetermination whether to apply for appointment of 
a sl}Pcial prosecutor," deseribes what action the Justice Department 
mU8t take upon receipt of specific in1'ormation tha,t one of the officials 
ntlIned in section 591 has violated one of the Federal criminal laws 
specified in section 591. 

Upon receipt of such in1'ormation, thG Justice Department must 
begin a preliminary investigation,17 which may last for up to 60 
days. After the l)l'eliminary investigation, if the Justice Department 
determines that the matter is so ~unsubstontiated t1mt no further 
inve~tigation is warranted, the Attorney General must so notify the 
court.l~ In such instances, no speciall?l'osecutor would be ~i'I;~)nted.19 
If the Just:ce Department dctermmes that the matter \var.l'unts 
further investigation or prosecution, or if 60 days elapse with~ut vhe 
Justice Department making a determination one way or the other, 
the. \.ttorney General must a,pply to the court for the appointment 
of a special prosecutor.20 

After determining that a matter is so unsubstantiated that it does 
not ,,'Hrrant further investigation or prosecution and after so notifying 

"An As.qistllnt Attorney Oen~rnlls In ~hBrge 01 each 01 tho following parts 01 the Jusllco Department: 
AntitnlFt Division, Civil Division, Civil Hights Division, Criminal DiVision, Land and Naturnl Resourccs 
Division, Oillco lor Improvcments In tho Administration of Justice. Oillc~ of Legal Counsel, Oillce ofLegls· 
latlve AO'airs, O/fiee of lI!an~6oment and Finance, and Tax Division. 

's A situation may arlso where an allegation Is mad~ against n covered om, al during H'e last days of an 
administration, and the next administration wm bp that of a different pollt'/tal party. ~f the preliminary 
Investigation of tho allegation Is not comnlet~d uutll art~r tho new admlni~trntion t"K~S over, then tho 
special prosecutor mechanlmt would not be triggered. 'l'he type of conflict of Inlcre.~ addrc~Fcd by this 
leglFla1l0n would not nece~mrlly exist wh~rc an Attorney Gcncral !n one administration assesses the case 
against 11 high lovel exocutlve braneh o/fidel 01 the provious admlnistmtlon, as long as tho previous admln· 
Istmtion Is that 01 a different political Plll'ty. 

17 'fhe term "prollmlnary Investigation" Is Intended to describe the kind Qf Inlttollnvesllgation currently 
1I1111ertakcll by the, Justice Department when It receivcs allegntions 01 criminal mlscondllt't. See U.S. Attar· 
neys ;\Innnal § 8-3,210 (Memorandum 01 March 11, IUn, Irom Jerrls Leonard, Assistant Attornoy Oeneral, 
Civil Rights Division, to ,T. Edgar IIoover, Director, Federal Bnrean of "nvestigatlon). 

'8 Th~ notice to tho court must cotHam a summary of tho Information re,'clved and a summary of tho 
~"f".". ,)! the preliminary Investigation. The notice cannot be made public without tho pcrmlsslon of the 
t,,]tl}t. 

, '1';,15 provision Is Intended to permit the Attorney Gencral to weed out totally frivolous allegatlon~, 
\,"thont such a provision, It wonld be IWccssary to appolll! a specIal prosecutor to Invcstlgate <t'crv alle­
gation, oyen one t.~dt Is completcly bascless or frivolous on Its fnee. This proviSion, while It gives tho Attar· 
IlCY Oeneral somo latitude, does not undercut the basiC thmst of the leglslatiol). II there Is any doubt about 
an allc~ntlon, tho Attorncy General could not rcport to the court that It, was so unsubstantiated that no 
fllrthc·r investigation or pros(lcution Is warranted. }'urthcnnoro, tho authority given to Mombers of Congress 
In § 50.;(c) serves as an additional ehe!'k upon tho posslblo abuse 01 this authority. Sea P. 10 belQw. 
Dpcl~lons by a Federal procccutor not 10 proscl'U" are rev!ewabl" only rarely. Sec L:lIftrd Siales V. Cox, 

3421<. 2d 107, 171 (5th Clr. 1065). cert. denied 381 U,l". 0:15 (lU65): Uniltll Slate! v. COlCUlI, 52·1 F. 2d 5Q.1 (5th 
Clr. 1"75). See owerallv K. C. Davis. AdmlnlstrntIve Law §28.00 (ad cd. 1072). 

"The application for the appointment 01 a special prosecutor must contain su/ficlent inlormatlon to assist 
the court 111 sclcctIng a special prosecutor and in defining that special prosecutor'S area of Jurisdiction. 'l'he 
application cannot bo made public without tbo permiSSion of tho court. 

f 
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the COl1l·t, the Justice Department may receive additional specific 
information about the matter. The Justice Department then has 60 
days in which to conduct an appropriate additional investigation. 
If after that the .Tustice Department determines that the matter 
warrants further investigation or prosecution, then the Attorney 
General must apply to the court for the appointment of a special 
prosecutor. 

Section 592(c) (3) establishes a second standard for the appointment 
of a temporary special prosecutor. It direets the Attorney General to 
apply to the court for the appointment of a special prosecutor when­
eyer the Attorney General determines that an investigation or 
prosecution or the result of either, 

may so directly and substantially affect the polif.:Ju.1 or per­
sonal interests of the PreHillent or the Attorn~J' General, or 
the interests of the President's political party as to make it 
inappropriate in the interest of the administration of justice 
for the Department of Justice to conduct such investiga­
tion .... 

This proyision applies to any investigation of any person for any 
possible violation of Fedel'f11 cl'iminal law. It is not limited to the 
offenses describetl in section 591 (a) or the persons specified in section 
591(b). 

Section 592(e) authorizes the Attorney General to ask a special 
prosecutor to accept the referral of other matters related to a "matter 
within that special prosecutor's prosecntorial jurisdiction." Section 
594, which is discllssed below, authorizes a special prosecutor to accept 
such a referral. 

Section 593, "Duties of the division of the court," sets forth the role 
and function of the court ill the appointment and remoyal of temp01'll,ry 
special prosecutors and in the termination of I1n office of special 
prosecutor. 

Section 593 (a) specifies that the court involved is a division of the 
United States Court of Appeals for the District of Columbia Circuit 
that is established by sectIOn 3 of the legislation. 

Section 593(b) authOl'lzes the GflUl't, upon receipt of fin application 
filed in ILCcordance with section 592, to appoint an appropriate special 
prosecutor and define his prosecntorial jl\risdiction. Upon the request 
of the Attorney Genel'al or upon a determination by the cot\rt thnt it 
serves the best interests of justice, the identity and prosecutorial 
jurisdiction of a special prosecutor must be tlacle public. In any event, 
the specinJ prosecuto/"s identity would be made public at the time any 
information was filed or indictment returned. 

Section 593(c) authorizes the court, upon the request of the At­
torney General, to expand the jurisdiction of any sI?ecial prosecutor. 
'rhe court is permitted to do this in lieu of appointmg an additional 
special prosecutor. '1'his is intended to .o;ive the court flexibility in 
I1ppointing spechtl prosecutors. It may bIJ ~ •. hisable to assign a matter 
to an existing special prosecu to!' because he is working on a similar or 
related matter or because it would be economical. 

Section 593(d) precludes the court from appointing fiS a Rpe('ial 
prosecutor any person holding uny office of profit or trust under the 
United States. . 

Section 593 (e) establishes procedures for replacing a special prosecu­
tor. Ifaspeciul prosecutor resigns or dies while holding office, the court 
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may appoint a successor to complete the work of the office. If a 
special prosecutor is removed from office by impeachment n,nd con­
viction or by the personal action of the Attorney General,21 the court 
can appoint an interim successor. The appointment is only inter~m 
becanse the legislation permits a removed specin,l prosecutor to 
obtain. judicial review of his removalY Aftor such a revlOw, the court 
will either reinstate the original special proRecutor or will appoint a 
permanent successor. 

Section 594, "Authority and duties of a Rpecial prosecutor," out­
lines ,the powers and obligations of a special prosecutor. Section 
594(a) provides that, with regn,rd to matters within the special 
prosecutor's prosecutorial jurisdiction, a special prosecutor has fuIt 
power and independent authority to exercise all the investigative and 
prosecutorial functions and powers of the Department of Justice, the 
:At.torney General, and officers of the Department of Justice, except 
with respect to matters specifically requiring the A.ttorney General's 
personal action under section 2516 of title 18, United States Oode.23 

Section 594(b) provides that a special prosecutor 'will be compensated 
on a per diem basis at a rate of pay equal to level IV of the Executive 
Schedule.24 Section 594(c) authorizes n, special proseoutor to hire and 
fix the compensation of such persons as nre necessary to operate his 
offic~. However., no employee may b~ paid at a rate in excess of the 
maximum prOVided for level GS-18.20 

Section 594(d) requires that the Justice Department, upon the 
request of a special prosecutor, must provide that special prosecutor 
with assistance in the form of access to files, records and materials 
relevant to matters within the specinl prosecutor'R jurisdiction. When 
requested, the Justice Department must also furnish t,he special 
prosecutor with resources and personnel needed by the spech\l prosecu­
tor in Ol'der to perform his duties. 

Section 594(e) authorizes a special prosecutor to accept matters 
referred to him by the Attorney General provided that they relate to 
matters within his prosecutorlal jurisdiction as established by the 
court. 

Section 595, "Reporting and congressional oversight," esto.blishes 
reporting requirements for a special prosecutor uncI spells out eon~ 
gressional oversight responsibilities. 

Section 595(a) requires a special prosecutor to report to Oongl'ess at 
least annually. It also authorizes n special prosecutor to issue such 
other reports 01' statements that the special prosecutor deems 
appropriate. 

Section 595(b) requires a special prosecutor to submit a final report 
to the court before the conclusion of his duties. r1'his report must fully 
and completely describe his work, including the disposition of all cases 
brought and the reasons for not prosecuting any matter within his 
prosecutorial jurisdiction. '1'he court may release to the Oongress, the 

" See discussion oC section 590(a), PP. 10-11 below. 
12 [d. 
" 18 U.S ,C. §U16 requIres the AttorneY General, or an AssI~tant Attorney Genel'al specially designated 

by him to authorize the filing of every application to a Federnl JUQge for U Wiretap order. 
This lImit' .ion upon the authority oraspeaial prosecntorrepresents n balancing of the special pro,ecntor's 

need to usc .'.iretaps QW'lng the course or hiS workl whl('h is likely to be limited, with the policy or strictly 
controlling .nema orwlretnpsby assigning to tho Attorney Genentl, or an Asslstnnt Attorney aen~rnl that 
he designates, the respon,iblllty or approving applications tor wiretap orders. Tho committee docs not be­
lieve that this provision ,,'111 hamper to any slgnlJ1l'ant degree the ability of a special prosecutor to carry out 
bls responsibilities rully and completely. 

21 Currently ~fiO,OOO per yr~r, TilliS, a special prosecutor wlllrccoivc tbe same rate of pay as an Assistant 
Attorney Gencrul. 

21 Currently $47,600. 
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public or any appropriate person such portions of the final report as it 
deems I1ppropriatt'. 'l'~e court may give persons named in the report .an 
opportumty to submIt comments, and these comments may be m­
cluded as an appendix to the report. 'l'hc court is also authorized to 
issue appropriate o:'(lers to protect the rights of persons named in the 
report and to prevent undue interference with any pending 
proseeution. 

The commit,tee recognizes that a special prosecutor will :possess a 
good deal of power and that it is important to make that speCIal prose­
cutor !l.ccount!l.ble for the exercise of that i.'ower. The provisions of 
sections 595 (a) !l.nd (b) are intended to achbve that accountability. 
A speci!l.l prosecutor w:ll know that the cond4ct of his office will be 
revlewed and its work scrutinized. This should discourage, on the one 
hand, the overreaching of an arbitrary or overzealous special pros­
ecutor and, on the other hanel, the overcaution of a timid special 
prosecutor. 

Section 595(c) requires a special prosecutor promptly to advise the 
House of Representatives of any substllntial and credible information 
received that may constitute grounds for impeachment. It further 
provides that nothing in the legislation shall prevent ((Congress 01' 
either House thereof from obtaining information in the course of an 
impeachment proceeding." 

Section 595(d) provides th!l.t the appropl'iate committees of Congress 
shall have oversight jurisdiction with respect to the activities of a 
special prosecutor. A special prosecutor is required to cooperate with 
the exercise of this oversight jurisdiction. 

Section 595(e) gives members of the judiciary committees of the 
House and the Senate certain powers with respe2t to obtaining the 
appointment of a special prosecutor. A majority of the majority party 
members or a majority of all nonmajol'ity party members may request 
in writing that the Attorney General apply fer the appointment of a 
special prosecutor. The Attorney General must respond to this request 
within 30 days. If the Attorney General decides not to apply for the 
appointment of a special prosecutor, he must explain why he de~ided 
not to. The Attorney General's response may not be made publIc ex­
cept to the extent that the appropriate committee, on its own or at the 
Attorney General's request, deCIdes to make public such portions of 
the response as will not, in the committee's judgment, prejudice the 
rights of any individual. 

Section 596, "Removal of a special prosecutor; termination of 
office," deals with the procedure and standards for removing a special 
prosecutor and describes how an office of special prosecutor L.J ter­
minated. 

Section 596(a) provides that a special prosecutor may be removed, 
other than by impeachment and conviction, only by the personal action 
01 the At,tomey General and only for "extraordinary impropriety, 
physical disability, mental incapacity, 01' allY other conclltion that 
substantially impairs the performance of such special prosecutor's 
duties!' If a special prosecutor is removed from office, the Attorney 
General must submit to the court and to the judiciary committees of 
Congress a report specifying the facts and the ultimate ground for 
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the remova1.26 A special prosecutor removed by the Attorney General 
may obtain judicial review of his removal by means of a civil action to 
determine if his removal was based upon an error of law or fact.27 If 
it was, the court may order reinstatement of the removed special 
prosecutor or other approprinte relie.f. 

Section 596(b) sets forth 2 ways in which an office of special pros­
ecutor can be terminated. First, an office of special prosecutor will 
terminate when a special pro:;ecutor notifies the Attorney General 
that the invp.stigation and p:osecution of all matters within his 
prosecutorial jUl1sdiction hn,ve been completed or so substantially 
completed as to make it appropriate for the Justice Department to 
complete the remaining matters.28 Second. an office of special pros­
ecutor will terminate if the court, on its own motion or at the sugges­
tion of the Attorney General, determines that the investigation and 
prosecution of all matters within a special prosecutor's prosecutorial 
~urisdiction have been completed or so substantiully completed that 
It would be appropriate for the Justice Department to finish the re­
maining matters. '1'he second method of terminating an office of special 
prosecutor is intended to deal with situations where a special pros­
eCl.ltor is attempting to prolong Hs office beyond the time it is really 
needed. 

Section 597, "Relationship with Department of Justice," requires 
in subsection (a) that the Justice Department suspend aU investiga­
tioDS and proceedings on matters within a special prosecutor's juris­
dirJtion. Section 597(b) permits the Attorney General or Solicitor 
General to make a presentation as amicus curiae \yith regard to issues 
of law raised by any case or proceeding in which IL special prosecutor 
participates in an official capacity. 

SectlOn 598, "'l'ermina.tion of effect of chapter," is in essence a sun­
set provision for the specialprosecutor mechanism. It provides that 
new chapter 39 of title 28, United States Code, expires 5 years after 
the enactment of this legislation, except ns to the completion of matters 
then pending with a special prosecutor iJ. that special prosecutor 
determines that he ought to COml)leto thoRe ml1lwrs. With respect to 
pending matters, then, ohapter 39 will cOl)tinue in effect until the 
speoial prosecutor makes a determination that tho investigation and 
proseoution of those matters has been completed. The purpose of this 
provision is to enable the Congress to review how the legIslation hus 
operated in order to determine whether the mechanism should be 
retained or changed. 

,. As with reports called fur In other provisions oC the leglslntlon, this report mny be 
rel~nsecl. However, the committees or the court may decide to withhold all or nllY part of It. 

By reqUiring the Attorney General to specify the ultimate 0"0111111 for rcmol'al, tho legisla­
tion requires the Attorney G~nel'al to list In his report the stntutory renson for removing 
the speclnl prosecutor-extrnordlnnry Impl'ollrlety, physical disnulllty, mental Incllpaclt~·, 
or other condition thnt suh~tnntlnlIy IllIpnirs tho spcclnl prosccutor's performance of duties. 
By requiring the AttornP

j
" General to specify the fllcts fOlmtl, the leglBlrttion requires the 

Attorney General to spel out the facts that lend him to the concluBlon of cxtraordlnnry 
Impropriety, llhyslcnl disnulllty, mentnl Incnllnclt!!', or other condition thnt substantlnlly 
Im.r.nlrs the speclnl prosecutor's performllnce oC dut e~. 

-, This stnlulurcJ gives the court a Ilreater dpgree of latitude In ol'ertU1'lIl11g Il cJ~clBlonto 
remove n sp~clnl pros~cutOl:' than It ordlnnrlly has In revlewln!! other similar ndmlnlstrntlve 
d~cI8Ions. Sec ffcllerallJ/ K. C. Dnvl~, .\dml11iatrntlvc Lnw §§ \10.01; .07 (3d ca. 107!!). 

The committee bellel'es thnt this Is an Importnnt check upon the possible nbuse ot the 
remol'al power b~' nn Attorney GenCl·n!. The committee recognizes thnt It Is constltu­
tlonnlly permissible for It to vcst the r~movnl power ~XclU81I'el!' In the nlll.olnting 
court. Sec H.lt. ItCIJt. No. 03-000, OSd Cong., 1st Scss. 10-11 (11l73l. Howel'cl', the com­
mittee bellol'[ls that tho IlreferrecJ course nt Ilrescnt Is to permit Attorney G~nernl remol'nl 
but to llrol'ldo ndequate snfcsunrds OllnlllBt the nbuse o£ the removnl power. 

'" In StIch n situntlOIl, however, tlw ollJc~ nctunlly termlnn teH onh' nctcr the sllcrinl 
pros(\cutor l110s the Onnl report required b~' § GOu(a). Soo 11IHcu8810n nllol'e, p. O. 

• 
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Section 2(b) of the legislation amends the table of chaptel's for title 
28 of the United States Ooele to show the addition of new chapter 39. 
Section 2(c) of the legislation authorizes the appropriation of such 
Sllll1sas are necessary to carry out the provisions of new chapter 39 of 
title 28, United States Code. 
Section ."J 

Section 3 (a) of the legislation adds n nm\' section, entitled "Assign­
ment of judges to division to appoint special prosecutors," to chapter 3 
of title 28, United States Code. The new section e::;tablishes a s]?ecial 
division of the United States Oomb of Appeals for the DistrlCt of 
Oolumbia Circuit to appoint 11nd define the ,Prosecutorial jurisdiction 
of special prosecutors. It aut.hol'izes the Chlef Justice of the United 
States to assign 3 judges to servo on the division for 2 year terms. In 
making assignments t'o the division the Ohief ,Tustice is t·o give prefer-

. ence to senior eircuit judges anclretirell justices.20 One of the judges 
chosen must be from the United States Court of Appeals for the Dis­
trict of Oolumbia Oircuit, but not more than one judge from anyone 
court may be named to the division.30 'Ehis is intended to give the 
division a more national makeup. 

Section 3 (b) amends the table 0[' sections for chapter 3 of title 28, 
United States Coele, to sho,,- the llew section aclded by the legislation. 
Section 4 

Section 4(a) of the legislation aclcls 11, new section, entitlecl "Disquali­
fication of officers and employees of the Department of Justice," 
to ehapter 31 of title 28, Umteel States Oode. It requires the Attorney 
General to issue ruleR and regulations requiring I1n officer or employee 
of the Justice Depfll'tment, including 11 United States attorney or 
flssistant United States attorney, to disqualify himself from involve­
ment in any investigation 01' prosecution where such involvement 
could result in a pel'sonnl, financial or political conflict of interest, or 
the appeal'nnce of snch 11 conHict. It also states that these rules or 
reguhLtions mn,y proyido that. a. willful violation shoJI result ill removal 
from office. 

Section 4(b) amends the table of sections for chapter 31 of title 28, 
United States Ooele, to show the new section bemg added by the 
legislation. 

COST 

Pursuant to clause 7, rulo XIII of t.he Rules of the House of Repre­
sentlttives, the committee, adopting as its own the following cost 
estmate of the Congl'essional Bmlget Office, estimater; no significant 
costs .to th!3 goyel'llment would be illcurred as a result of the enactment 
of tIllS legIslatIOn. 

20 Tho bill now refers to "~elllol' retired circuit judgos" and "sonJaI' retlrod justlcos." A committoo amend· 
mont, which is tochulcnl In nature, changes th~ reforencos to "soniaI' circuit Judgos" aud "retlrod Justlcos". 

A retlrod jnstice or a 50ulor circuit judge Is freo to aceol1t or declino tho nsslgrunont to tho division. 28 U.S.C. 
§ 29·1. 

'0 As usod In this cont~xt. 1I('ourt" docs uot Inclnda n U.S. District Court or any 01 tho spoclallzed conrts. 
'1'11119, the division of tho U.S. Court of Appeals for tho District of Columhla Circuit will bo composed of 
activo or sOlllor clrt'ult Judges or roUred Supremo Court justlcos. 
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OONGRESSIONAL BUDGET OFFICE OOS'1' ESTIMATE 

U.S. CONGRESS, 
CONGRESSIONAL BUDGE'l' OFFICE, 

Wa.shington, D.O., May 16,1978, 
Hon. PETER W. RODINO, Jr.) 
Ohairman, Oommittee on the J1ldicial'Y, 
House oj Representatives, 
Washington, D.O. 

DEAR MR. OHAImIAN: Pursuant to section 403 of the Oongres­
sional Budget Act of 1974, __ the Congressional Budget Office pas 
reviewed H.R. 9705, the Special Prosecutor Act of 1978, as ordered 
reported by the House Committee on the Judiciary, May 16, 197.8. 

In the past, the Department of Justice has included the cost of a 
special prosecution as a separate line item in the n.nnual budget of the 
U.S. Government. In cases where a special investigation was conducted 
without assigning a speciall)rOSecutor, the Department of Justice has 
allocated departmental resources to perform necessary investigating 
and legal activities. It is therefore likely that most o'f the cost of a 
special prosecutor appointed under the provisions of this act will be 
offset by savings realized by the Department of Justice. Based on this 
review, it is estim!Lted that no significant costs to the Government 
would be incurred tlS a result of enactment of this bill. r'" 

Should the committee so tlesire, we would be plen.sed to provide 
further details '-Ill thifl .:ost estimate. 

Sincerely, 
O. G. NUCKOLS 
(For Alice M. Rivlin, 

Director). 

STA'l'EMENT OF THE BUDGET OOl\Il\IITTEE 

No statement on this legislation has been received from the House 
Committee on the Budget. 

S'l'ATEMENT OF THE 00MM1T'l'EE ON GOVERNIIIENT OnmA'l'lONS 

No statement on this legislation has been received from the House 
Committee on Government Operations. 

INFLATION bIPAC'J' STATE,MENT 

H.R. 9705 will have no foreseeable inflationary impact, on prices or 
costs in the operation of the national economy. 

OVERSIGHT 

The committee makes no oversight findings. 

Cmrl\IITTEE VO'l'E 

H.R. 9705 was reported out of committr"u on. ~ruesday, May 16, 
1978, by a vote of 24-6 .. 

• 
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CUANGES IN EXISTING LA.W MADE BY THE BILL, As REPORTED 

In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as 
reported, are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman) : 

TITLE 28, UNITi:n STA'l'ES CODE 

... '" '" '" '" '" Part Sec. 
I. ORGANIZATION OF COURTS _______________________________ _ 1 II. DEPARTMENT OF JUS'l'ICE ________________________________ _ 501 

'" '" ... '" ... '" 
Part II-DEPARTMENT OF JUSTICE 

31. The Attorney General. _______________________________________ _ 501 33. Federal Bureau ofInvestigation ________________________________ _ 531 
35. United States Attorneys ______________________________________ _ 541 37. United States Marshals _______________________________________ _ 561 
39. Special prosecl/tor. 

'" '" '" '" '" ... '" Part II-DEPARTMENT OF JUSTICE 
Chap. Sec. 31. The Attorney General. _______________________________________ _ 501 33. Federal Burenu oflnvestigation ________________________________ _ 531 
35. United States Attorneys ______________________________________ _ 541 37. United States Marshals _______________________________________ _ 561 
39. Special prosecutor. 

'" '" '" '" * '" '" 
Sec. 

Chapter 3.-COURT OF APPEALS 

'" '" '" '" '" '" '" 49. Assignment of judges to division to appoint special prosecutors. 

'" ... '" * '" '" '" 
§ 49. Assignment of judges to division to alJpoint special 

prosecutors 
(a) Beginning with the two-year period commencing on the date oj the 

enactment oj this section three judges or j1t8tices shall be assigned for each 
successive two-year period to a division oj the United States Court oj 
Appeals jor the District oj Columbia to be the division qf the court jor the 
purposes oj chapter 39 oj this title. 

(b) Except as provid.ed under s1tbsectton (f) of this section, assignment 
to such division of the court shall not be a bar to other judicial assign­
ments dUl'ing the term of such division. 

(c) In assigning judges or justices t'o sit on such division of the court, 
priority shall be given to sentor retired circ1tit judges and senior retired 
justices. 

(d) The Chief J1tstice of the United States shall designate 'and assign 
three circuit c01trt judges 01' j1lstices, one of whom shall be a judge of the 
United States C01trt oj Appeals jar the District of Colu.mbia, to s1LCh 'divi­
sion oj the court. Not more than one judge O1-justice or retired judge or' 
justice may be namecl to such division jrom a particular C01U·t. . 

94-672 0 - 70 - 18 
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(e) Any vacancy in such division oj the court shall befilled only for the 
remainder oj the two-year period in which such vaca,ncy occurs and in the 
same manner as in'itial assignments to such division were made. 

(f) Except as otherwise provided in. chapter 39 oj this title, n.o judge or 
justice who as a member oj s1wh division oj the court 'Partici:pated in a 
jnn.ction conjerred on the d'LVision 1tnder chapter 39 oj th'/.8 title ~nvolvinfl a 
special1?rosecutor shall be eligible to participate in any jttdicial pl'oceed~ng 
concermng a matter which involves s1wh special 'Prosecutor while such 
special prosecutor is serving in. that o:ffice or which ~nvolves the exercise oj 
such special prosectLtol"S official duties, regardless oj whether such special 
prosecutor is ,~till serving in. that o:ffice. 

'" * '" * '" 
Chapter 31.-THE ATTORNEY GENERAL 

Sec, 

'" '" '" '" '" • '" 
6138. DisquaUjication of officers and employees of the Department of Justice. 

* '" '" '" • '" 
§ 528. Disqualification of officers and employees of the Department 

of Justice 
The Attorney General shall promttlgate rules and regulations which 

require the disqualification oj any o:fficer 01' employee of the Department 
oj Justice, including a United States a,ttorney 01' a member oj stich attor­
ney's staff, jrom participation in a particular investigation 01' prosecu­
tion if such pa1'ticipation may result in a personal, financial, or political 
conflict oj interest, 07' the appearance thereoj. Such rules and regulations 
may provide that a willful violation of any provision thereoj shall resttlt in 
removal jrom office. 

• '" '" '" 
Chapter 39.-SPECIAL PROSECUTOR 

Sec, 
691. Applicability of provisions of this chapter. 
6913. Determination whether to apply for appointment of a special prosecutor. 
698. Duties of the division of the court. 
694. Authority and duties of a special prosecutor. 
696. Reporting and congressional oversight. 

,. 

.... 

698. Removal of a special prosecutor i termination of office. 
697. Relationship with Department of Justice. . ... 
698. Termination of effect of chapter. 

§ 591. Applicability of pJ'ovisions of tllis chapte,' 
(a) The Attorney General shall conduct an. in'vestigation pursuant to 

the:prolrisions oj this chapter whenever the AttlJrney General receives 
specific in.jormation that any oj the persons described in subsection (b) 
oj this section. has- . 

(1) violate(l an.y Federal criminal law involving the abuse oj Federal 
office,' . 

(2) violated any Federal criminal law regulating the financing or 
conduct oj elections or election c':Lmpaigns,' 01' 

(3) violated any Federal cr'iminallaw relating to the obstruction oj 
justice or perjury., or conspired to violate any stwh Federal crimin(tl 
law or to dejraud the United Slates. 
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(b) The persons rejer1'ecl to in subsection (a) oj this section are­
(1) the President and Vice President,. 

. (2) any individual serving in a position listed in section 5312 of 
t~tle 5,' 

(3) any individual work'ing in the ExeC1.ttive Office of the President 
and compensated at a rate not less than the 7'ate provided jar levellV 
oj the Executive Schedttle under section 5315 oj title 5,' 

(4) any individual working in the Department oj Justice and. 
compensated at a rate not less than the rate pI'ovided jar level III oJ. 
the Executive Schedule ltnder section 5314 oj title 5,' any assistant 
attorney general,' the Director oj Central Intelligence,' the. Deputy 
Director oj Central Intelligence,' and the Commissioner oj Int,ernal 
Revenue,' 

(5) any indiviclllal who held any office or position described in 
any oj paragraphs (1) through (4-) oj this subsection during the 
incumbency, oj the Presl:dent 01' during the period thf3 last preceding 
President held office, ~f such preceding President was oj the same 
political party as the incttmbent President,' and . 
'. (6) a national campaign manager or chairman oj any national 
campaign committee seeking the election or reelection oj the President. 

§ 592. Deterntination whether to apply fOl' appoir2tme1lt of a 
special proseclltOl' 

. (a) The Attorney Geneml, ltpon receiving spec~fic information that any 
of the persons described in section 591 (b) oj this title has engaged in can .. 
dlWt described in section 591 (a) oj this title, shall conduct, jar a period not 
to exceed sixty daus, such preliminary investigation oj the matter as the 
Attorney General deems appropriate. " 
: . (b) (1.) Ij the Attorney General, lipan completion oj the prelim~nary 
investigation, filuls that the mailer is so 'unsubstantiated that no jurther 
investigaaon 01' prosecution 'is warranted, the Attorney General shall so 
notijy the elivul1:on oj the C01l1't specified ,in section 593(a) oj this title, and 
the divis1:on oj the coul'f shall hat'e no power to appoint a special pro:secuior. 

(2) Such not~cafl:on shall be by memorandum containing a S1Lmmary 
oj the injormat40n received anel a summary of the results oj a,ny preliminary 
investigation; '.. . . . 

(3) Such memorand1l7n shall not be revealed to any third party without 
leave of the division of the eow't. . . 

(c) (1) Ij the Alt01'ney General, upon completion oj the prei1:minary 
investigation, finds that the ma,iter warrants f1lrther investigation or pros­
ecution, or ij sixty days einpse jrom the receipt, oj the 'i1iformation u)ith01tt 
a determina,tion by the Attorney General that the matter is so 1Lnsubstan­
tiated as not to warrant .i1trther investigation or prosecution, then .the 
Attorney [leneralshall apply to the division of the cou,rtjor the appointment 
oj a specwl proseC'lltor. 

(2) Ij-
. • '(.11) after the filing of a memorandum lLnder subsection (b) of thiS 

section, 'the Attorney {feneral reee'ives additional specific inf01"mation 
about the matter to 'Which sneh memorandttm related,. and .. 

(B) the Attomey General determines, a/tel' s1wh additional inves­
tigation as the Attorney Gene1'G,l deems appropl'iate, that S1/Ch i1ifor­
mation warrants jurther in-vestigaUon or pl'osee1t,tion,. 
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then the Attorney General shall, not latcr than sixty days ajter 1'eceiving 
s1wh addit'ional information, apply to the division oj the court j01' the 
appointment oj a special proseC1ltor. 

(3) n in the course of any Federal criminal investigation, the Attorney 
General determ1:nes that the contimwtion of the investigation 01' that 0,1)11 

resulting pro~eclttion may so direct?y and s1lbstantially a.ffect the political 
01' personal ~ntel'ests of the Pres1,dent 01' the Attorney General or the 
interests of the President's polit,ical party a~ to make it inaP1JrOpriate in 
the interest oj th~ adm:ini~lration of .iustice for the Department 0] Justice 
to cond1wt s7l.Jh ~nvesl1gatlOnJ then the Attorney General shall apply to the 
division oj the court,fol' the appointment fif a special proswutor. 

(d) (1) Any application 11,nder this chapter shall contain stldJicient 
information to a,ssist the division oj the C01/,/'( to select a s21ecial prosecutor 
an(l to define that special prosecntor's proseclltorial.j1lrisdict1·on. 

(2) No application 11mder this chalJter shall be revealed to any tMrd 
party without leave of the division fif the cOllrt. 

(e) The Attomey General may o,sk a special prosecutor to accept, reJerral 
of a matter that relates to a matter 'Within that special prosecutor's prose­
cutorial jurisdiction. 
§ 598. Duties of the division of the COUl·t 

(a) The division oj the court to 'Which tMs chapter refers is the d'it'ision 
established 1mder section 49 fif this title. 

(b) Upon receipt oj an application uncleI' section 592(c) of this tille, 
the division fif Ihe C01l1·t shCfll appoint, a,n appropriate. spe.cia~ pro~eculor 
ancZ shall define that speCIal prosecutor's prosec!ltol'lal Jurw(lwtwn . . ll 
special prosecutor's identity and prosecutorial jW'isdiction shall be made 
public 1lpon req7test. of the' Attorney Geneml 01' 11pon a determination fir 
the division of ihe COllrt that disclosu1'e of the identitv ancl prosecutorial 
i.llri~diction o.f such special prosecutor would be in the best intel'ests oj 
Justwe. 

Cc) The division of the court, upon request of the AUorn.ey General 
which may be incol'pomtecl in an appi1'cation 1inder this chapter, may 
e:l'pancl the prosec?./,torial .jurisdiction of an existing special prosecutor, 
anll such expansion may be in liell of 'the o,ppointment of an additional 
special prosecutor. 

Cd) The divi,sion of the court may not appuint as a spec'ial.prosecutor 
an?! person who holds any office of profit 01' trnst 11.nder the Untted State,~. 

(e) If a vacanc?! in office a1'1:ses b1J reason of the 1'esigna,tion 01' death, 
of a special proseC1ltO'f, the (lhli.sion' of the c01irt may appoint a ,~peeial 
prosec1ttor to complete the 11'0rk of the special prosec1ltql' 1L'II'ose resignation 
01' death caused t1~e vacancy. If a vacan~lI in Q,.ffice a7'~ses by reason ,oj the 
removal fif a spectal prosecntor, the dimsion of ~he court· may appo~nt an 
acting special prosecntor to serve until ami judicialremew of such 'removal 
is completed, Upon the completion of sucll j1.l.dicialrcview, 'the division of 
the court shall take appropriate action. . 
§ 594. AutltoJ'ity and duties of a sIJezial p"osecutm' 

(a) Notwithstanding any other provision of la'W, a special proseclltc>r 
appointed under this chapter shall have, with respect to all matters in s11,ch 
special prosecutor's prosecutorial jurisdiction estabU.she(Z 'under this 
chapter/full powel' and independent authority to exercise all investigative 
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and proslJc1aorialfunctions and powe1'S oJ the Department of Justice, the 
Attorney General, and any other officer or employee oj the Department of 
J1tstice, e');.~ept that the Attorney General shall exercise direction or control 
as 10 those matters that specifically reqnire the Attorney General's personal 
action under section 2516 oj title 18, 

(6) A s'Recial prosecntor appointed 11ender this chapter shall rece1've 
compensatwn, at a per diem rate equq'z to the ?'ate of basic pay jOl' levellV 
of the ExeC1tttve Schedule 1tnder sectwn 5315 of title 5, 

(c) F01' the purp?ses of carrying out the duties oj the o.tfice of special 
prosecutor, a spectal prosecutor shall have power to appoint, fix the 
compensation, and assi{}n the d1Lties of such employees as such spedal 
pI'oseC1t/or deems necessa7'Y (includin{} 'in?'esli.gators, attorneys, ancl pal't­
time consultants). The positions of all snell, employees are exemptecljrom 
the competiti1)e q ervice, No such employee may be compen8ated at a rate 
exceedin{} th'i," ~imum rate provided jor GS-1S oj the Genetal Schedule 
1Lnder sectio 12 of title 5, 

(d) A speC1'al prosecutor may req1lest assistance from the Department of 
Jnstice, and the Department of Justice shall prov'ide that assistance, which 
may inchlde access to any 1'ecords, files, 01' other mate7'ials relevant to 
mailers within such special prosecutor's prosecutorial ,iurisdiction, a1}d 
ate 11se oj the l'esonrces an(l personnel necessary to perjo1'lrl, S1wh spectal 
pro.geC1t,tor's d1tties, . 

(e) A spec'ial prosecutor may accept refertal of a matter by the Attorney 
Genetal, ~f the matter relates to a matterwUhin the prosecutorial Jurisdic­
tion established by the di'vision of the cottrt, 
§ 595. Reporting and congl'essional oversight 

(a.) A special prosecuto7' appointed 1lnder this chapter may make public 
from time to time, and shall senel to the Congress at least. anmLally, state­
ments 01' 1'eporis on the actit,ities of such special prosecllior, These state­
ments and 1'epo~ts shall contain such information as that special prosecutor 
deems appropnate, 

(b) (1) In addition to any reports made under S1lbsection (a) of this 
section, and bPjore the termination of a special prosecutor"s office under 
section 596(b) of this title, snch special prosecutor shall submit to the 
division oj the C01~rt a, report tmder this subsection, 

(2) .A report under this subsection shall set forth jullv and completely a 
descriZJtion of the 1Vork of the special prosecutor, includ:ina the dispos~ti~n 
of all cases bl'01t{}ht, and the 7'easons for not 1?roseC'ut1~ng any matter wtth'/,n 
:the prosecutorial j1t1'isdiction oj such spectal proseC1ttor which was not 
prosecuted, 

(3) The division of the c01trt may rel,ease to the GO?1{}ress, the public, 01' 
to any appropriate person, s'uch portions oj a 1'ep07't macle ttnder this 
subsection as the division deems apPl'o'Rriate, The division oj the COU7't 
shall make such o7'ders as are apZ}7'oprtale to protect the 1'i{}hts oj an7/ 
~:ndividual named in such 1'eporl and to prevent unclue interjerence with 
any ZJcndin{} prosecution, The division of the cow,t may make any portion 
of a report under this section available to any indidclual named '/,n such 
1!eport·for the PU1'poses oj 1'eceiving within a time limit. set by the division 
oj the court any comments orfactual information thai, such individ11al may 
submit, S1wh comments a.ndjactual informat.ion, in whole or in 'Pal't, ma7/ 
in the discretion oj such division be incl·uded as an aPl>cncl7,x to s·uch 
1'CPOl't. 
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(c) i1 special proseCllt01' shall promptly advise the IJollse oj Represent­
atives oj any substantial and credible information which such special 
pl'oseott/or receives that may constitute gl'otl1uls jor an impeachment. 
Nothing in this chapter 01' section 49 oj this title shall pl'event th.e Oongress 
or either H01tse thereoj jrom obtaining injormation in the course oj an 
imveachment proceeding. 

(d) The aPVl'opriate committees oj the Oongress shall have oversight 
jurisdiction mth 1'espect to the official conduct oj any special pl'osectt'lor 
alJpointecl 1tndel' this chapter, and suchspeciall}1'osecntor shall have the 
duty to cooperate with the exercise oj such ovel'sightjltriscliction. 

(e) A majority oj majority lJarty members or a majorit1/ oj all non­
majority party members 'of a .iuch'cim·y commiltee of either 'House of the 
OOllgress may request in 1.V1'iling that the Attorney' General aPP[.I/ for the 
a,ppointment oj a special ;lu'osectltor 'under this chapter. Not latcr than 
thirty days ajter the 1'ecelpt oj SllCh a 1'equest, the Attorney General 
shaU provide written notification of a,ny action the Attol'11ey General has 
taken unde1' this chapter in 1'e8pOn8e to such request amd, if nG alJplication 
has been made to the division oj the COll1't, why slwh appl7:ccllion was not 
made, Slwh written notifical1'on shall be prom'eled to the eomm'ittee on which 
the persons making the 1'eqtle,~t serpe, anci shall not be 1'evealed to any thi1'd 
pm'ty, except that the eommittee may, either on,its OWn ini~iative 01' 1Lpon 
the request oj the Attorne1J General, make pllblw s1wh portwn or p01'itons 
oj such notification as Will not in the comm'itiee's j1ulgment lJrejudice the 
1'ightS oj any in(livi(hwl. 
§ 596. Removal of a special prosecutor; tel'l1lination of office 

(a) (1) A special prosecutor aplJOinted ttnde1' th1'S chapter may be re­
moved jrom office, other than by impeachment and conviction, onl1f by the 
personal action oj the Attorney General and only j01' extraordinary im­
propriety, physical disability, mental incapacity, or any other condition 
that substanttally impai1's tlte pe;jormance oj such special prosecutor's 
duties, 

(2) Ij a special prosecutor is remot'ed jrom office, the Atlorne1j General 
sha.ll 'Promptly s1lbmit to the division oj the C01lrt and the 'illdlc'iury 
commtitees oj the Senate and the House of Rep1'esentatives a repo."t 
specifying the jacts jmmd an(l the ultimate grounds j01' s1wh 1'emoval, The 
committees shall make available /0 the pltblic slwh 1'epol't, except that each 
committee may, ij necessary to avoid prej1ldicing the interests oj the United 
Stales 01' oj an?! individ1wl, delete or postpone publishing an?1 01' all of the 
1'eport. The dimsion oj the court may reuase q.ny 07' all of such 1'~po~t ,in the 
same man.ner as a report released 1mder sectwn 525 (b) (3) oj th!s hile and 
1tnder the same limilat'ions as apply to the release oj a 1'eport under that 
section. 

(3) A special prosecutor so removed may obtain judicial 7'eview oj the 
1'emoval in a civil action commenced bejore the division oj a!e C0711't and, 
ij s7.wh 1'emoval was based on errol' of law 01' jact, may obtain reinstatement 
or othtJI' app1'opriate reliej. The division oj the COtt1't shall cause such an 
action to be in every v.:ay expedited. 

(b) (1) An office of spectal prosecutor shall leminate when (A) the 
special ~)rosecutor notifies the Attorney General that the investigat'ion oj all 
matle7'8 within the p1'osec1.llorial :ju1'isdiction of such svecial prosecuto1' 01' 
.accelJted by such special pl'oseC!ttor tmder section 594(e) oj this title, and 
anu resulting p1'osecution8, have been completed or so substantially 

, .. 
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completed that it WOllld be appropriate for the Department of J11stice to' 
complete such investigat'ions and proscutions and (B) the special pros­
ecutor .files a report in full compliance with section 595(b) of this title. 

(2) The (livision of the court, either on itl:i o'lVnmotion or 1lpon sllggest'ion 
of the Attorney General, may terminate an office of special prosecutor at 
any time, on the ground that the investigation oj all malleI'S within the 
prosecutorial juriscZiction of the special prosf'.cutor or accepted by sllch 
special prosecutor 1tnder section 594 (e) , and an7j 1'csulting prosecutions, 
have been completeel or so substantially completed that it wOldd be az,pl'o­
priate for the Department of JllStice to complete SlLCh investigations and 
prosecutions. . 
§ 597. Relationship with Depal'tment of Justice 

(a) Whenever a malleI' is in the prosecHtorial jurisdiction of a special 
prosecutor or h(£s been acce.pted by a special prosecutor 1lnder section 604 (e) 
of this title, the Department of .Justice, the Allorney General, and all olher 
offices ancl employees of the Department of Justice shall suspend all invest i­
ciations ancl proceedIngs 1'egarclino slich malier, except to the extent 
;'e'lui'red b1/ section 594(d) of this title. 

(b) Not/Ling in this chapter shalllJl'event the Attorney General 01' the 
Solicitor General from maldng a p,'esentation as amicus curiae to any 
court as to issues of law ralsecZ by any case or )Jroceeding in which a special 
prosecutor lJarticipates in an offioial capacity 01' any aP1Jeal of Sllch a 
case 01' lJf'oceecUn{l. 
§ 598. Termination of effect of chapter 

This chapter shall cease to ltal'll effect jil)e years a/tel' the date of the 
ena,ctment of this chapter, except that this chapter shall continue ,in e.ffect 
with respect to then penclin{f mailel's before a special l)rOSecltlor that in 
the judgment of such special prosecutor l'eqltil'e such continuation until 
that special prosecutor determines such matuel'S have been completeel. 

'II '" '" * 
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ADDITIONAL VIEWS OF lION. ELIZABETH HOLTZMAN 

I support H.R. 9705, the Special Prosecutor biB, and have worked 
hard for its passage for the past foul' years. As Watergr"te demonstrates, 
the Department' of Justice, which is controllcd by the President's 
appointee, cannot always be relied on to conduct a full and independent 
investigation of executive branch officials accused of criminal 
wrono·doinD'. 

rrh~ bill ~ecognizes this, but it takes the unrealistic position that the 
Justice Department will n~,''}r be politically inhibited when it invosti­
gates Members of Congress. The Korean Investi~ation is an obvious 
example of a case involving Members of Congress ll1 which the Depart­
ment has not done its job as rigorously as ,ve would have wished. 

I do not believe that there call be any compromise with the principle 
that Membel'~ of Congress, like executive branch officials, should bJ 
held strictly accountable nnder the law. There can be no justice when 
there is a dual system of la"'s-one for the high and mighty and one 
f01' everyone else. 

o ELIZABETH HOLTZMAN. 
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DISSENTING VIEWS OF MESSRS. WIGGIN'S, McCLORY, 
BUTLER, MOORHEAD OF CALIFORXl..:\., AND KINDNESS 
ON H.R. fI'i05 

n.R. 970i3 requires unquestioning a'cceptance of several qucstion­
p,hle premises. First, one must agree that a lS9-year-old system-that 
of centralized responsibility for enforcing all the country's laws-is 
inherently defective. Secondly, one is asked to concede there is a na­
tional percp.ption of this defect. Finally, one is required to embrace 
the specifics of the bill'siproposed solutioll. 

lYe believe that in creating three separate branches of Goverr.ment, 
the Founding Fathers devised a remarkable administrative mecha­
nism. ,Vithout question, the Founders fOl'('saw that each branch would 
at, some time be in the unavoidable posSi-ion to infinence its own inter­
m;ts, either institutional or personal. They knew Congress would vote 
'In its own salary, judges would decide cuses gl'anting more ipower to 
the judiciary, and that the executive hl'llnch would cnforce all laws, 
even against executive officers. Therefore, they interwovc checks and 
balances so that each branch wasacconntable to another and tensed tJ!a 
entire system by ultimate accountability to tll(' ('lectorate. The r('su.it 
has been so successful that we feel it pointless to tinker with it. 

fro argne t.hat the ex('cnt.ivc is so inherently untrustworthy simply 
lacks l1ersuasive logic. The answer to this flr:::t proposition is that 
pxisting constitutional checks and 'Ln.lances sufficiently insure propel" 
functionin.'· of the Govel 1lment. 1£ an Attornev General cannot be 
trusted to enforce the law against the Ex('cnti,:e. the remedy is im­
peachment. and not the cloning of an additional Attorney General to do 
the iob of the first. The latter course embarks upon a mIsbegotten path 
Hnefl with real possibilities for duplication and a lack of accountability 
we fear to tempt. 

N('xt, nroponents o:f H.R. 9'705 argue that it satisfies a widespread 
public discontent with the status quo, a discontent 'arising ,from the 
1Vnj'''l'gato expel'ienc('. However, dnring 'Vntergn.te, two Attol'1leys 
C:'enernl, a Vice President, and nnmerous high ex('cntive officials were 
c.mvictecl of ~rimes, and congressional r('sort to impeachment brol1ght 
,lbouta Presidential resignation-aU without IT.·R, 9705. Far from fail­
ing, the Government proved itself so conspicnously effective that we­
cannot accept the misreading of public perception which underlies 
n.R. 9'705's s('cond premise. 

Even ,o'l'I1.ntin~ t.hes(' first two propositions. one mnst still adopt 'a 
Iproposeci'solution that is demonstrably ineffective. The hill permits the­
Attorney Generd60 clays to investiga'te charges 'against hig<h executive 
officials, including himself,aiter which he is to decide "het.he.r theRe 
charges warrant fnrther investigation or ·prosecut.ion. If he decides' 
:£urtlier 'action is warranted, he must rupply to a specinl court pane]' 
for the appointment of a speeial prosecutor. 
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However, both the Attorney General and the President already have 
the power to appoint a special prosecutor and have exercised it nu­
merous times to investig,.te or prosecute executive wrongdoing. Al­
though the 'appointment of a special prosecutor during the Tea'pot 
Dome scandal was the most famoUls instance prior to 1Vatergate, special 
prosecutors were also appointed dm'ing the 'l'ruman and Grant ad­
ministrations. 

To prepattern the exercise of this power with a "trigger mechanism" 
assumes tluLt this Congress can anticipate all instances in which the 
Attorney General should not and would not prosecute with objectivity 
and zeaL The existence of an independent prosecutor is so extraordi· 
nary that it should occur only in cases of considerable magnitude and 
sensitivity and these are unforeseeable. However, H.R. 9705 promises 
that not a month would go by without the appointment of still an<.'thel' 
special prosecutor accompamed by progressive trivi!llization of a ~·roc­
ess which has served us so well in cases of genuine need. 

In formulating its supposed cure, the bill becomes so infected with 
practical problems that its utility is largely academic. Just the Tollow­
ing fe,,, questions from an endless litany emphasize that H.B.. 9705 
would institutionalize confusion. 1Vhat constitutes "specific informa­
tion" of criminal activities ~ When can the Attorney General be 
charged with receipt of this information? Can. he be trusted. to inves­
tigate allegations rl'lating to himse]f~ What crimin.al laws involve 
"abuse of Feden;l office" ~ 1Vhat if the Attorney General improperly 
decides that a rr.lttter does not warrant further action ~ How many 
specin1 prosecutors are likely to be appointed ~ 

Since the Attorney General's de'Cision not to apply for the appoint­
ment of a special prosecutor entails the exercise of discretion, man­
damus would not lie to comr;d that discretion be exercised in any par­
ticular manner. Even in those instances where the Attorney General's 
actions under H.R. 9705 are arguably ministerial (applying for a 
special prosecntor when he comeR to no decision wit.hin sixty days), 
there would likely be no Gne with standing to seek mandamus. Al­
though the House or Senate ,Tudiciary Committees, in whole OJ.' in :part, 
may reqllest the Attorney General 'to appoint tt special prosecutor, 
H.R. 9705 creates no more power to enforce thttt request than now 
exists. 

Since neither ('ourt nor Congress can foy'ce tlH'. Attorney General to 
ttpply for a special proseclitor if he chooRes not:, this bill merely en­
gages in cosmetic convolut.ions which return ns to the point of oi·igin. 
No more protection thttn currently exists is offered against the un­
trustworthy Attornev General. 

Moreover, these ohjedions ha."e so fnr been based only upon dis­
ttgreement with the policy of H.R. 9705 and criticism of how this 
policy is implemented. 1Va ha.ve ignored the question of whether tt 
'Court may constitutionally ttppoint a special prosecutor under the 
septtration of powers doctrlne. Snffice it to Stty that this iR a qnestion of 
considerable importttnce for which there is no unanimity of judicittl 
or acttdemic opinion. However the judiciary decides this' issue, it will 
surely involve the Congress, courts, and the Department of Justice in 
an extensive and useless imbroglio. 

.1... 
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Although packaged as a corruption combattant, H.R. 9705 in reality 
is a device for delay. Instead of encouraging the Attorney General to 
act with dispatch in weeding out wrongdoing, the bill requires a time­
·consuming pass of!:' of responsibility. 

Like too many bills we have seen in this Congress, I-LR. 9705 pre­
scribes an illusory remedy for an illusory problem. It deludes the 
American people mto believing that we have acted to stamp out cor­
l·ttption when in fact we have not. 

Far from a noble enterprise, the bill represents congressional abdi­
cation of its duty to scrutinize how well justice is being administered 
by the executive branch. l\Then talk of corruption grips the Nation, it 
may seem safer for Con~ress to assign this dutv to a remote and un­
accountable figure. But tl1is only indicates that'responsibility is more 
easily abdicated than exereised. 

For these l'ei1.sons, we respectfully dissent. 
CHARLES E. IVrGGINS. 
ROBERl' MCCLORY. 
M. CALDWELL BUTLER. 
CARLOS J. MOORIIF..AD. 
TUOlIrAs N. KINDNESS'. 
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ApPENDIX 5 

The Senate included Special Prosecutor provisions in S. G50, whkh 
it; passed on June 27,1977. 

95'l'H CONGRESS 
1ST SESSION S.SS5 

IN THE SENATE OF THE UNITED STATES 

JULY 28 (legislntive dny, JULY 19),1977 

Ordered to be printed ns pnssed 

AN ACT 
To establish certain Federal agencies, effect certain reorganiza­

tions of the Federal Government, to implement certain re­

forms in the operation of the Federal Government and to 

preserve and promote the integrity of public officials and 

institutions, 'Und for other purposes. 

1 Be it enacted by the Senate and lIOllse of Representa-

2 tives of the United States of America in Oongress assembled, 

3 That this Act may he cited a.s the "fublic Officials Integrity 

4 Act of 197'i~:. 
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1 TITLE I-AMbND1'IIENrrS TO TITLE 28, UNITED 

2 STATES CODE 

3 SPECIAlJ PROSECUTOR 

4 SEC. 101. (a) Title 28 of the Uni,ted States Code is 

5 amended by inserting immediately luter <!hapter 37 the fol-

6 lowing new chapter: 

7 "Chapter 39.-SPECIAL PROSECUTOR 

"Sec. 
"501. Applicability of provisions of this chaptar. 
"502. Application for appointment of It special prosecutor. 
"503. Duties of the division of the court. 
"504. Authority and duties of It special prosc(!utor. 
"fi95. Reporting lmel congressional o\·crsight. 
"E,VG. Removal of a speciul prosecutor j termination of office. 
u1J07. Relationship with Deplutlllcnt of Justice. 
"'50S. Termination of effect of chaptcr. 

8 "§ 591. Al}plicability of provisions of this chapter 

9 "(a) The Attorney General shall conduct an investiga-

10 tion pursuant to the provisions of this chapter whenever the 

11 Attorney General receives specific information that any of 

12 the pertiOns described in 'Subsection (b) of this section may 

13 have violated any Federal criminal law 'Other than a viola-

14 tion constituting 11 petty offense. 

15 "(b) The persons referi'ed to in subsection (a )of this 

16 section are-

17 /, (1) The President or Vice President. 

18 " (2) Any individual serving in 11 position Hsted in 

19 section 5311'2 of title 5. 

20 " (3) Any individual working in the Execlttive 

21 Office of the President and compensated at a rate not loss 
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1 than the rate provided for level IV of the Executive 

2 Schedule undoc section 5315 of titlo 5. 

3 "(4) Any individual wQl'king in the Department of 

4 Justice and compensated at a rate not less than the rate 

5 provided for level III of the EXlJcutive Schedule under 

6 section 5314 of title 5; any assistant attorney general 

7 

8 

involved in criminal law enfo~cement; the, Director of 

Central Intelligence i the Deputy Director of Central 

9 Intelligence; and the Commissioner of Internal Revenue. 

10 " (5) Any individual who held any office or position 

11 described in any of paragraphs (1) through (4) of this 

12 subsecti<>n during the term of the President in office on 

13 the date the Attorney General receives the infonnation 

14 under subsection (a) (hereafter in this subsection re-

15 ferred to as the 'incumbent President') or during the 

16 period during which the President immediately preced-

17 ing such incumbent President held office, if such pre-

18 ceding President was of the same political party as the 

19 incumbent President. 

20 "(6) A national campaign manager or chairman of 

21 any national campaign committee seeking the election or 

22 reelection of the President. 

23 " (7) For thc purposes of section 592 (i) of this 

24 title, a Representative or Senator in the Congress of the 

25 United States. 
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1 "§ 592. Application for appointment of a special prosecutor 

2 "(a) The Attorney General, upon receiving specific in-

3 formation that any of the individuals describcd in section 

4 591 (b) may have violated any Federal criminal Inw other 

5 than a violation constituting a petty offense, shall conduct, 

6 for?, period not to exceed ninety days, such preliminary in-

7 vestigation of the matter as the Attorney General deems ap-

8 propriate. The Attorney General, upon notifying in writing 

9 the division of the court specified in section 593 (a) (herein-

10 after referred to as the 'division of the court') of the need 

11 for additional time to complete a preliminary investigation 

12 and the reasons why additional time is needed, shall haye 

13 thirty days to complete such preliminary investigation. 

14 " (1) (1) If the Atto1'l1ey Geneml, upon completion of 

15 the preliminary investigation, finds that the matter is so 

16 unsubstantiated that no further investigation or prosecution 

17 is warranted, the Attorney General shall so notify the divi-

18 sion of the court and the division of the cOUrt shall have no 

19 power to appoint a special prosecutor . 

20 "(2) The notification by the Attorney Geneml of .the 

21 division of the court shall be by memorandum containing a· 

22 summary of thc information received and a summary of the 

23 results of any preliminary investigation. 

24 ".(3) Such memomndum shall not be revealed to any 
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1 indivilluHI outside the court or the Department of Justice 

2 without leave of the division· of the court. 

3 " (c) (1) If the Attorney General, upon completion of 

4: t110 preliminary imestigation, finds that the matter warrhnts 
.> 

5 further investigat,ion or prosecution, or if ninety days (one 

6 ·hundred and twenty days in the case of an extension) elapse 

7 from the receipt of the information without a detarmination 

8 by the Attorney General that the matter is so unsubstantiated 

9 as to not warrant further investigation or prosecution, then 

10 the Attorney General shall apply to the division of the C{)Ul't 

11 for the appointment of a special prosecutor. 

12 "(2) Each application for the appointment of a special 

13 prosecutor shall contain sufficient inform~tion to enable the 

14 division of the· court to select a special prosecutor and to define 

15 that special prosecutor's prosccutorial jurisdiction. 

16 " (3) Such application shall not be revealed to any 

17 individual outside tIle court or the. Department of Justice 

18 without leave of the diyision of the court. 

19 "(d) (1) If-

20 "(A) nfter the filing of a memorandum under 

21 subsection (b) of this section, the Attorney General 

22 receives additional specific information about the matter 

23 to which sueh memorandum related; ana 

24 " (B) t?e Attorney General determines, after such 

f 

• 

,. 
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1 additional investigation l1S the Attorney General deems 

2 nppropriate, that such information warrants further in-

3 vestigation or prosecution; 

4 then the Attorney General shall, not later than ninety days 

5 after receiving such additional information, apply to the divi-

6 sion of the court for the appointment ofa special prosecutor. 

7 "(2) Each application for the appointment of a special 

8 prosecutor shall contain sufficient information to enable the 

9 division of the <!ourt to select a special prosecutor and to 

10 define that special prosecutor's prosecutorial jurisdiction. 

11 " (3) Such application shall not be revealed to any 

12 individual outside the court or the Department of Justice 

13 without leave of the division of the <!ourt. 

1<1 " (e) (1) For the purpose of this section, a conflict 

15 of interest or the appearance thereof is deemed to exist when-

16 ever the continuation of an investigation or the outcome 

17 thereof may directly and substantially affect the partisan 

18 political or personal interests of the President, the Attorney 

19 General, or the interests of the President's political party. 

20 /I (2) Whenever it reasonably appears t~at a conflict of 

21 interest, as defined in paragraph (1), exists, with respect to 

22 a,n investigation of specific information that an iuclividual 

23 may have violated any Federal criminal law other than a 

24 violation constituting a petty offense, the Attorney General 

94-672 0 • 79 - 10 
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1 shall conduct fi. preliminary investigation u.s required by 

. 2 subsection (a). 

3 "(3) (A) If the Attorney General, upon completion of 

4 rthe preliminary inyes tigati on, finds that the matter is so 

5 unsubstantiated that no fur,ther investigation or prosecnt.ion 

6 is warranted, the Attorney General shall so notify the division 

7 ()f the court pursuant·to subsection (Ib). 

8 " (B) If the Attorney General, npon completion of tho 

9 preliminary investigation, finds that the matter warrants fur-

10 ther investigation or prosecution or if ninety d.ays (one 

11 hundred and twenty days in the case of an extension) has 

12 elapsed from the time 'of the Attorney General's finding in 

13 paragraph (2) without a determination by the Attorney 

14 G'eneral that the matter is so unsuhstf,l.,ntiated as not to war­

IG rant further investigation or prosecution, then -the Attorney 

16 General shall-

17 "(i) apply to the division of the court for the ap-

18 pointment of a special,prosecutor pursuant to subsection 

19 (c) i or 

.20 "(ii) submit amemol'andum to tho division of tho 

21 court setting forth tho reasons why a special prosecutor 

22 is not requirecl under the standard set forth in paragraph 

23 (\) of this subsection. 

24 II (0) I~ the Attorney General concludes tlU'lt appoint-

• 
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1 ment of a speoial prosucutor is not requircd under the stand~ 

2 ard set forth in paragraph (1) of this subsection, the division 

3 of the court shall review the infonnation provided by the 

4 Attorney General with respect to whether a conflict, as 

5 described in paragraph (1), exists. Upon request of t1~e divi~ 

6' sion of the court, the Attorney General shall make available 

7 to the division all documents, materials, and memorandums 

8 as the division finds necess!\.ry to carry out its duties und('r 

9 this subsection. If the division finds that continuing the investi~ 

10 gat ion by the Department of Justice would create a conflict 

11 of interest, or the appea.rance thereof, as defined in para~ 

12 graph (1), the division shall appoint a special prosecutor. 

13 1/ (f) Any determinations or applications required to be 

14 made under this section by the Attorney General shall be 

15 illade by the Director of the Office of Government Crimes if 

16 the infonnation or allegations involve the Attorney General. 

17 "(g) The Attorney General's determination under sub-

18 section (c), (d), or (e) to apply to the division of the 

] 9 court for the appointment of a special. prosecutor shall not 

20 be reviewable in any court. 

21 1/ (h) Documents, materials, and memorandums supplied 

22 to the court by the Depart111ent of Justice under this sub~ 

23 section' shall not be revealed to any individual outsIde the 

24 qourt or the Department of Justice without leave of the divi~ 
.' 

25 sion of the court. .' , 

26 'i~i)j 1) Notwithstanding any other provision of this, 
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1 title, the Attorney General shall, upon enactment of this 

2 title, conduct for a period not to exceed ninety days, a pre~ 

3 liminal), investigation into whether there has been since 

4 1970 improper or illegal conduct on the' part of any Repre~ 

5 sentative or Senator in the Congress of the United States • 
6 with respect to the receipt or ncceptnncc of 'ony yn]un.ble 

7 consideration from representatives of any foreign govel'l1ment 

8 in order to influence legislation or other Government action. 

9 "(2) (A) If the Attorney General, upon completion of 

10 the preliminal), investigation, finds that the matter is so un-

11 substantiated that no further investigation or prosecution is 

12 warranted, the Attorney General shall so "notify the division 

13 of the court pursuant to subsection (b). 

14 "(B) If the Attorney General, upon completion of the 

15 preliminary investigation, finds that the matter warrants 

16 further investigation or prosecution or if ninety days has 

17 elapsed from the time of enactment of this title without a 

18 finding by the Attorney General that the matter is so 

19 unsubstantiated as not to warrant further investigation or ,~ 

20 prosecution, then the Attorney General shall apply to the 

21 division of the ,court for the appointment of a special prose-

22 cutor pursuant to subsection (c). 

23 "§ 593. Duties of the division of the court 

24 "(a) The division of the court which is referred to in 

25 this chapter, and to which functions are given by this chap-

26 tel', is the division established uncler section 49 of this title. 
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1 "(b) Upon receipt of an application under subsection 

2 (c), (d), (e), or (f) of section 592, the division of tho 

3 court shall appoint an appropriate special prosecutor and 

4 shall define the jurisdiction of that special prosecutor. The 

5 court may define such jurisdiction to extend to related 

6 matters. A special prosecntor'sidentity and prosecutorial 

. 7 jurisdiction shall be made public upon request of the Attorney 

8 General or upon the determination of the division of the court 

9 tbat disclosure of tbe identity and prosecutorial jurisdiction 

10 of sucb special prosecutor wou'd be in tbe best interest of 

11 justice. In any event the identity and prosecutorial jurisdic-

12 tion of sucb prosecutor shall be made public when any indict-

13 ment is returned. 

14 /I (c) The division of the court, upon requ,r"t. of the 

15 Attorney General, may assign new matters to an existing 

16 special prosecutor or may expand the prosecutorial jurisdic-

17 tion of an existing special prosecutor to include related mat-

18 ters. Such request may be incorporated in an application for 

19 the appointment of a special prosecutor under this chapter. 

20 " (d) The division of the court may not appoint as a' 

21 special prosecutor any pets on who holds or recently held 

22 any office of profit or tmst under the United States. 

23 "§ 594. Authority and duties of a special prosecutor 

24 "(a) Notwithstanding any other provision of law, a 

25 special prosecutor appointed under this cbapter shall have, 
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1 with respect to all matters in such special prosecutor's prose-

2 cutorial jurisdiction established under this chapter, full power, 

3 and independent authority-

4 " (1) to conduct proceedings oe£ore gra'1d juries and 

5 other investigations; 

6 " (2) to participate in court proceedings and engage 

7 in any litigation, including civil and criminal matters, 

8 ~s he deems necessary; 

9 " (3) to appeal any decision of a court in any case 

10 or proceeding in which such special prosecutor 'par-

11 ticipates in an official capacity; 

12 "(4) to review all documentary evidence available 

13 from any source; 

14 " (5) to determine whether tv contest the asscrtion 

15 of any testimonial privilege; 

16 "(6) to receive appropriate natio~nl security clear-

17 ances and, if necessary, contest in court, including, where 

18 appropriate, participation in in camera proceedings, any 

19 claim of privilege or attempt to withhold evidence on 

20 grounds of national security; 

21 "(7) to make applications to any Federal court for 
, 

22 a grant of immunity to any witness, consistent with ap-

23 plicable statutory requirements, or for warrants, sub-

24 penas, or other court orders, and for purposes of sections 

25 6003, 6004, and 6005, of title 18, a special prosecutor 
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1 may exercise the authority vested in a United States At-

2 torney or the Attorney General; 

3 H (8) to inspect, obtain, or use the original or a copy 

4 'Of any tax return, in accordance with'the applicable 

5 statutes and regulations, and for purposes of section 6103 

6 of title 26, and the regulations issued there~lllder, a spe-

7 cial prosecutor may exercise the powers vested in a 

8 United States Attorney 01' the Attorney General i 

9 "(9) to initiate find conduct llrosecntions in !Lny 

10 court of competent jurisdiction, frame and sign indict-

11 ments, file informations, and handle aU aspects of any 

12 case in the mune of the United States; ilnd 

13 " (10) to exercise all other investigative and pros-

14 ecutorial functions and powers of the Department of 

15 Justice, the Attorll'ey GenernJ, and any other officer or 

16 employee of the Department of Justice, excopt that the 

17 Attorney General sball exercise direetion or eontrol as to 

18 those matters that specifica11y require the Attorney Gen-

19 eral's personal action under section 2516 of title 18. 

20 " (b) A special prosecutor appointed under this cbapter 

21 shall reeeivc compensation at a pcr diem rate equal to the 

22 rate of basic pay for leyel IV of the Executive Schedule 

23 under section 5315 of title 5. 

24 " (c) For the purposes of carrying out the duties of 

25 the offiee of special prosecutor, a special prosecutol' shall 
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1 have power to appoint, fix the compensation, and assign the 

2 duties of such ~mployees as such special prosecutor deems 

3 nece3sflry (inc1uding iIlYestigators, attorneys, and part-time 

4 cOfI8u1tunts). The positions of all snoh employees are ex· 

D empted from the compctitive servicc. No such employee may 

6 be compem;ateu at a rate exceeding 1;11e maximum rate pro-

7 vided for GS-18 of the General Schc:dule under section 5332 

8 of title 5. 

9 II (d) If requested by a specilll prosecutor, the Depart-

10 ment of Justice shall providc to su.ch special prosecutor assist-

11 ance which shall includo fltll aC(Jess to !Uly records, £les, or 

12 (Jiher materials relevant to matters within his prosecutorial 

13 jurisdiction. and providing to such special prosecutor the re-

14 sources and personnel r~quired to perform such special pros-

15 ecutor's dutief!. 

16 1/ (e) A special prosecutor may ask the Attorney General 

17 or the division of the court to refer matters related to the 

18 special prosecutor's proseeutorial jurisdiction. A special pros-

19 ecutor may accept referral of a matter by the Attorney Gen-

20 eral, if the matter relateg to a matter within such special 

21 prosecutor's prosecutorial jurisdiction as established by the 

22 division of the court. If such a referral is accepted, the speeial 

23 prosecutor shall notify the division of thc court. 

24 ., :'~') 'ro the maximum extent practicable, a special prose-

25 cutor shall comply with the written policies of the Depart-
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1 ment of Justice respecting enforcement of ihe criminal laws 

2 which have been promulgated prior to the special prosecutor's 

3 appointment. 

4 "§ 595. Reporting and congressional oversight 

5 "(a) A special prosecutor appointed under this chapter 

6 may from time -to time make public, or send to the Congress, 

7 statements or reports on the activities of such special prosecu-

8 tor. ~'hcse statements Ilnd reports shall contain such informa-

9 tion as that special prosecutor deems appropriate. 

10 " (0) (1) In addition to any reports madc under sub-

11 section (a) of this section, a special prosecutor appointed 

12 under this chapter shall, at the conclusion of such special 

13 prosecutor's duties, submit to the division of the court a 

14 report under this subsection . 

. 15 II (2) Such report shall set forth fully and completely 

16 a description of the work of the special prosecutor, including 

17 the disposition of all cases brought, and the reasons for not 

18 prosecuting any matter within the prosecutorial jurisdiction 

19 of such special prosecutor which was not l)rosecuted. The 

20 report shall be in sufficient detail to allow determination of 

21 whether tho speoial prosecutor's investigation WIIS thoroughly 

22 and fairly completed. 

23 • 1/ (3) The division of the court may relellSo to tho Con-

24 gress, tho public, or to any appropriato porson, without 

25 comment on the contents of the report, such portions of It 
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1 report made under this subsection as tho division decms a,p-

2 propriate. The division of the court shall make such orders 

3 as are appropriate to protect thc rights of any individual 

4 named in such report and prevent undue interference with 

5 any pending prosecution. The division of the court may make 

6 any pOl,tion of such report available to any ~ndividuaI named 

7 in such report for the purposes of receiving, within a time 

8 limi,t set by the division of the court, any comments or factual 

9 information that such individual may 'Submit. Such com-

10 ments and factual information, in whole or in part, may; 

11 in ,the discretion of sU('ll division, be included as an appendix 

12 to such report. 

13 " (c) A special prosecutor may advise the House of 

14 Representatives of any substantial and credible information 

15 which such special prosecutor receives tha,t may constitute 

16 ground's for an ·impeaehment of the President, Vice Presi-

17 dent, or a justice or judge of the United States. Ncthlng in 

18 this chapter or section 49 of this title shall prevent ·the Oon-

19 gress or either House 1hereof from obtaining information in 

20 the course of an impeachment proceeding. 

21 "(d) A majority .of majority party members or a ma-

22 jority of all nonmajority pal'.ty members of the judiciary com-

23 mi-ttee of either House of the Oongress may request in writ-

24 ing that the .Mtorney General, apply for the appointment of 

25 a special prosecutor under seotion 592 (e) of this chapter. 
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1 Not later than thirty days nfter the receip,t of such a request, 

2 or not later than ·thirty days after the completion of the pre-

3 liminary investigation conducted pursuant to section 592 (e) , 

4 whichever is later, the Attomey Genornl shall provide wr1t-

5 tOll notificution of any actioll he has taken under this chapter 

6 in response ,to 'Such request, If no application for the fLppoint-

7 ment of a special prosecutor has been made to the division 

8 of the, court, the Attorney General shall explain the specific 

9 reasons why a special prosecutor is not required under the 

10 standard set forth in section 592 (e), Such written notifica-

11 tion shall be sent to the committee on which the persons mak-

12 jng the l'equest serve, and ·shall not 'be revealed to any third 

13 party, except that such committee may, either on its own 

14 initiative or upon the request of the Attorney General, make 

15 public such portion or portions of such notification as will 

16 not in tho committee's judgment prejudice the rights of any 

17 individual. 

18 "§ 596, Removal of a special prosecutor; tel'mination of 

19 office 

20 "(a) A spe()ial prosecutor mny be removed from office, 

21 other than by impeachment and cOllvi.ction, by the porsonal 

22 action of.the Attorney General only for extraOl:~1inary impro-

23 pl'ieties, for malfeasance in office, for willful negloct of duty, 

24 for permanent incapacitation, or for any conduct constituting 

25 a folony. An action may be brought in the division of the 
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1 cou;Uo challenge the action of the Attorney General under 

2 this subsection by seeking reinstatement or other appropriate 

3 relief. The division of the court shall cause such an action in 

4 every way to be expedited. If a special prm;ccutor is remoyed 

5 from office, the Attomey General RhaIIl)}'omptly submit t.o the 

6 judiciary committees of the Senate and the Housu of Reprc-

7 sentatives a report describing with particularity the grounds 
.., 

8 for such action. The committees shall make available to the 

9 public such report, except that each committee may, if neces-

10 sary to avoid prejudicing the legal rights of any individual, 

11 delete or postpone publishing snch portions of the report, or 

12 the whole report, or any name or other identifying dctails. 

13 Ie (b) (1) An office of special prosecutor shall terminate 

14 upon the submission by the special prosecutor of written 

15 notification to the Attorney Geneml that the inve~tigation of 

16 all matters within the prosecutorial jurisdiction of such special 

17 prosecutor, or accepted by such special prosecutor under seo-

18 tion 594 (e), and any resulting prosecutions, have been 

19 completed or so substantially completed that it would be ... 

20 appropriate for the Department of Justice to complete such 

21 investigations and prosecutions. No such submission shall be ,-
22 effective to tenninate such office until after the complction 

23 and filing of the report required nnder section 595 (b) of 

24 thi8 title. 

25 II (2) The division of the court, either on its own motion 
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1 . or upon the personal recommcndation of the Attorney Gen-

2 eral, may terminate an office of special prosecutor at any time 

3 on the ground that the investigation of all matters within the 

4 prosecutorial jurisdiction of the special prosecutor, 01' accepted 

5 by such special prosecutor under scction 594 (e) , and any re-

6 suIting proseoutions, have bcen completed or so substantially 

7 completed that it woull1 be appropriate for the Department of 

8 Justice to eomplete such invcstigations and prosecutions. At 

9 the time of termination, the special prosecutor shall file the 

10 rcport required by section 595 (b) of this title. 

n "§ 597. Relationship with Department of Justice 

12 . <I (a) Whenever a matter is in the prosecutorial juris-

13 diction of a special prosecutor or has bo('n accepte-1 by a 

14 special prosecutor under scction 594 (e), the Department 

15 of Justice, the Attorney Gencral, and ·all other officers and 

16 employees of the Department of Justice shall suspend all in-

17 vestigations and proceedings regarding such matter, except 

18 as otherwise required by section 594 (d) of this titlc, and 

19 except insofar as the special prosecutor agrees in writing 

20 that such investigations or proceedings may be continued by 

21 the Depnrtment of Justice. 

22 " (b) The Attorney General 01' the Solicitor Geneml 

23 moy, to the extent provided under existing law, make It 

24 presentation to any court os to issues of law raised l)y any 
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1 case or proceeding in which a special prosecutor participates 

2 in an official capacity, or any appeal of such a case or 

3 proceeding. 

4 "§ 598. Termination of effect of chapter 

5 "This chapter shall ccase to have effect five years after 

6 the date on which it takes effect, except as to the completion 

7 of th'en-pending matters, which in the judgment of the clivi-

8 sion of the court require this chapter's continuance in effect, 

9 with l'eRpect to whiC'h matters this chapter Rhall continue in 

10 effect until such clivision determines that such matters have 

11 been complcted.". 

12 (b) ,The tables of chaptcrs for title 28 of tho United 

13 States Code and for part II of such title 28 arc each amended 

14 by inserting immedia.tely after the item relating to chapter 

Hi 37 the following new item: 

~~39. Spcci!\l prosecutor.". 

16 (c) There are authorized to be appropriated for 'Oach 

17 fiscal year such sums us may be necessary, to be held by 

18 the Department of .r ustice as a contingent fund for the use 

19 of any special prosecutors appointed under chapter 39 

20 (relating to special pros<lCutol') of title 28 of the Unitecl 

21 States Code in thc carrying out of functions under such 

22 chapter. 

", 

• 
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i' ASSIGNl\IENT OF JUDGES TO DIVISION TO APPOINT SPEOIAL 

2 PJWSEOUTORS 

3 SEC. 102. (a) Ohn-l}ter 3 of title 28 of the United States 

4 Code is amended by adding at the end the following new 

5 section: 

6 "§ 49. Assignment of judges to divishm to appoint special 

7 prosecutors 

8 "(a) Beginning with the two-year pertod commencing 

9 on" the date chapter 39 of this title takes effect, fiye judges or 

10' justices shall bo assigned for each successive two-year period 

11 to a division of the United States Court of Appeals for tho 

12 District of Columbia to be the Sl)ecial panol of the court for 

13 tho purposos of chapter 39 of this title. 

14! .cr (b) Except as provided in subseetion (f) of this sec-

15 tion, assignment to tho division established in subseetion (a) 

16 of this section shall not be) a bar to other judicial assignments 

ii "during the to I'm of such division. 

18 /I (e) In assigning judges or jnstices to sit on tho division 

19 cstablished in snbsection (a) of this section, priority shall be 

20 given to flenior retired 'circuit judges .and senior retired 

21 justices . 

22 II (c1) The chief judgo of the United States C01U t of 

23 Appeals for the District of Oolumbia shall make a request to 

24 the Ohief Justice of the United States, without ptesenting a 

25 ccrtificate of necessity) to dcsignatc and uf:sigll, ill accol'dance 
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1 ,with seotion294 of this title, five oircuit oourt judg,es or 

.2 justioes, one of whioh shull be a judge of the United Stat~s 

3 Court of Appeals for the Distriot of Columbiu, tQ the division . " 

4 established under subsoction (a) of this section. Not more 

5 than one judge or justioe 01' retired judge or justioe Ipay ~e (. 

6 named to the panel from a partiollJar oomt. 

7 " (e) Any vacancy in the division establishcd under sub- A 

8 seotion (a) of this section shall be filled only for the remainder 

9 of the two-year period in which such "acancy occurs and in 

10 the same manner as initi'al ussignments to the division were 

11 made. 

12 "(f) No judge or justice who, as a member of the division 

13 established in subsection (a) of this section, participuted in It 

14 functi'on conferred on the division under 'chapter 39 of this 

15 title involving a special pr9sccutor shall be eli,gible t9 partiei-

'16 pate in any judicial proceeding conccrning a matter .",:,hich 

17 involves such specinl prosecutor while suqh special prosecutor 

18 is serving in thut ofIice or which involvcs,the exercise of sueh 

19 special prosecutor's 'officrul duties, rcgurdle!ls of whether such t 
20 special prosecutor is still serving in that office.". 

I 

21 (b) The table of sectjops for chapter 3 of title 28 of the, a 

22 United States Code is amended by adding at the 'Cnd t~c: 

23 following item: , ; 

, "49. Assignnlcnt of judges to division to nppoint spccinl proseclltors.". , 
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1 DISQUALIFIOATION OF OFFIOERS AND EMPLOYEES OF THE 

2 DEP ARTl\1ENT OF JUSTICE AND OFI~IOE OF GOVERN-

3 l\1ENT OImms 

4 Soo. 103. Chapter 31 of title 28 of the United States 

5 Code is 'amended by adding at the end the foll'Owing: 

6 "§ 528. Disqualiftcu:tion of officers and employees of the 

Department of Justice 7 

8 "1.'hc Attomey General shall promulgate rules 1;lnd reg-

9 ulations which require any officer or elhployeo of tho Depart-

10 ment of Justice, including a. United States Attomey or a 

11 member of his staff, to disqualify himself from participation 

12 in a particulur investigation or prosecution if such partici-

13 pation may result in a personal, financial, or political conflict 

14 ot interest, or the nppoarunco thercof. Such rules nnd regula-

15 tions may provide thnt It willful violation ()f any provision 

16 fum'oof shall rcsult in removal from office. 

17 "§ 529. Office of Government Crimes 

18 " (a) (1) There is establishcd within the Department of 

19 Justice an Office of Government Crimes, which shall ·be 

20 'headed by a director. The Director of tho Office of Govern-

21 ment Crimes shull be appointed hy the President with the 

22 advice and (lonsent of the Senate. The Attorney General 

23 shall determine the organizational placement of the office 

24 within the Department and shall be kept periodically in-

25 formed of its activities. 

04.072 0 • 70 • 20 
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1 II (2) A person shall not be appointed director of th~ 

2 Office of Government Crimes if he has at any time during 

3 the five years preceding such appointment held a high-level 

4 position of trust and responsibility on the personal campaign 

5 staff of, or in an organization or political party working 

6 on nehalf of, a -candidate for any elective Federal offic~. 

7 " (b) (1) The Attorney General shall, except as pro-

8 vided in paragraph (.2) and except as to matters referred 

9 to a special prosecutor pursuant to chapter 39 of this title, 

10 delegate to the Office of Government Orimes jurisdiction of 

11 (1) criminal violations of Federal law by any individual who 

12 holds or who at the time of such possible violation held a 

13 position, whether or not elective, as a Federal Government 

14 officer, employee, or special employee, which. aJleged vio-

15 lation related directly or indireotly to such individual's 

16 Government position, employment, or -compensation; (2) 

17 criminal violations .of Federal laws relating to lobbying, 

18 cOIiflicts of interest, campaigns, and election tQ public office 

19 committed by any person except insofar as such violations 

20 relate to matters involving d.iscrimination or intimidation 

21 on the grounds of race, color, religion or national origin; 

22 (3) the supervision of investigations and prosecutions of 

23 criminal violations of Federal lilw 'by any individual who 

24 holds or who at the time of such possible viohtion held a 

25 position, whether or not elective, as a State or . local gov-

t.. •• 
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1 ernment officer or employee, which alleged violation re-

2 lated directly or indireotly to his government position, em-

3 ployment or compensation; and (4) such other matters as 

4 the Attorney Genenl may deem appropriate. 

5 " (2) A matter described in paragraph (1) of this sub-

6 seotion may be delegated by the Attorney General exclusively 

7 or conourrently to the United States Attorneys or -other 

8 Wlits of the Department of Justioe. The Director shall be 

9 kept apprised of the progress of any investigation or prosecu-

10 tion so delegated. This section shall not limit any authority 

11 conferred upon the Attorney General, the Federal Bureau 

12 of Investigation, or any other department or agency of gov-

13 ernment to investigate any matter. 

14 " (0) (1) At the beginning of each reglliar session of 

15 the Congress, the Atturney General shall report to the Con-

16 gress on the activities and operation 'of the Office of Govern-

17 ment Crimes for the preceding fiscal year. 

18 " (2) such report shall specify the number and type of 

19 investigations and prosecutions subject to the jurisdiction of 

20' such unit and the disposition thereof, Imt shall not il1clude 

21 any information which would impair an -ongoing investiga-

22 tion, prosecution, or proceeding, or which the Attorney Gen-

,23 eral determines would constitute an improper invasion of 

24 personal privacy.". 

25 (b) The table of sections 101' chapter 31 of title 28 of the 
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1 United Sta~es Code is amended by adding at the end the 

2 following: 

"528. Disquulification of officel's and employees of the DCpuI·tJlIcnt of 
Justice. 

"520. Office of Government Crimes.". 

3 (c) Section 5315 of title 5, United States Code, is , 
4 amended by adding at the end thereof the following new 

5 paragraph: 
\ 

6 " (114) Director, Office of Government Crimes, De-

7 partment of Justice.". 

S SEP ARARILITY 

9 SEC. 104. If any part of this title is held invalid, the 

10 remainder of the title shall not be affected thereby. If any 

11 provision of any part of this title, or the application tb,ereof 

12 to any person or circnmstance, is held invalid, the provisions 

13 of other parts and their application to othcr persons or cir-

14 cumstances shall not be affected thereby. 

15 LEADI~G P AHTISA~ HOIJB 1~ TIlE m/I<;CTION OF A 

16 PRESIDEN1' 

17 SEC. 105. An indi\'idual who has playecl a leading par­

IS tisan role in the election of a President shall not be apl)ointecl 
\ . 

19 Attorney General or Depnty Attorney General. Indi\'iduals 
. 

20 holding the position of national campaign manager, l:ational 

21 chairman of the finance com111itt('c, ('hairman of the ,national 

22 political party, or othcr comparable high level campaign rqle 

'~ 
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1 involved in electing the President should be those considcl'.:d 

2 to have played a leading partisan role. 

• • • • • • • 
Passed the Senate June 27 (legislative day, May 18), 

1977. 

Attest: J. S. KIMMIl'T, 
Secretan,.j.. 
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ApPENDIX 6 

The House of 'Representatives did not separately consider H.R. 
9705. However durin a the conference on S. 555 t which the House 
passed on Sept~l11ber 27, 1978, the conferees agreed to include special 
prosecutor provisions as a part of the Conference Report. The Senate 
agreed to the Conference Repol't on October 7,1978, and the House did 
so on October 12, 1978. 

95TH CONGRESS} HOUSE OF REPRESENTATIVES -{ REFORT 
f 13dSe88ion No. 95-1756 

ETHICS IN GOVERNMENT ACT OF 1978 

O<:lTQBER 11, 1978.-0rdered to be printed 

Mr. DANillLSON, from the committee of conference, 
submitted the following 

CONFERENCE REPORT 
[To accompany S. 555] 

The (lommittee of conftlrence on the disagreeing votes of the two 
Houses on the amendments of the House to the bill (S. 555) to estab­
lish certain Federal agencies, effect certain reorganizations of the Fed­
eral Government, to implement certain reforms in the operation of the 
Federal Government and to preserve and promote the inte~rity of 
pUblic officials and institutions, and for other purposes, havmg met, 
after full ·aha. ·free conference, have agreed to recommend and do 
recommend to theiT respective Houses as follows: 

That the Senate recede from its disagreement to the amendment of 
the House to the text of the bill and agree to the same with an amend­
ment as follows:. 

In lieu of the matter proposed to be inserted by the House amend­
ment to the ~xt of the bill insert the following: 
Tha.t this Aot may be oited as the "Ethios in (Jove?'n'lrWnt Aot of 19'78". 

" ,"- ................. ~ .... -.,»-•. ,-------

( 
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TITLE VI-AMENDMENTS TO TITLE 188, UNITED STATES 
OODE 

SPECIAL PROS/?OUTOR 

SEC. 601. (a) Title ~8 of the United States Oode is amended oy in­
serting irrvmediately after chapter 31 the following new' ohapte'l',' 

"Seo. 
"Ohapter S9.-8PJJlOIAL PROSJJlOUTOR 

"591. Applioabilitv of provisions of thi8 ohapter. 
"5913. Applioation tor appointment of a 8pealaZ proseoutor. 
"50S. D-utieB of the ,cUmBi01l of ,the oourt. 
"594. Authoritv ana ·autics of a 8peciaZ proscoutor. 
"505. Reporting ana ocmoressionaZ overBight. 
"596. RemovaZ of a special pr08ec;utor " terminatiQ1~ of offioe. 
"591. RelationBhip 1c!th Department of Justice. 
"598. Termination of effect of chapter. 

"§591. Applicability of pJ'ovisions of this chapter 
"( a) The Attorney Genemlshall conduct an investigation pursttant 

to tlte provisions of tMs chapter whenever the Attorney GeneraZ re­
ceives specific info'J'7nation that' any of the persons described in suo­
section (0) of this section has cotlvmitted a violation of any Federal 
a'f'iminallaw Ot/Le?' than a violation constituting a petty offense. 

"(b) The persons referred to in subsection (a) of this section are­
"(1) The President and ViceP1'esidentj . 
"~~) any individual se'l"Ving in a position listed in section 531~ 

of t~tle 5,-
"( 8) any individual w01'king in the Executive Office 01 the Pre8-

ident and compensated at a rate not less than the rate .p'1'ovided for 
level IV of the E()Jemttive Sched1tle under section 5815 of title 5j 

"(4) any individual working in the Department of Justice and 
compensated at a 'l'ate not less than the 'l'ute provided 10'l' level III 
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of the Emecutive Sohedule unde1' ,seot'ion 5~14 of title 5,. a?ty As-' 
sistant Atto?'ney Geneml,. the DZ?'eot01' ot Uentrat Intell~genoe,. 
the Deputy Diteoto'P of OentrallnteUigenoe/ and tlLe Oo?n1nis­
S'toner of internal Revenue,. 

"( 5) any individual 'I.oho held any offioe 01' position desO?ibed 
in any of paragraphs (1) tM01tgh (4) of this subseotion d'uring 
the incumbenoy of the P1'esident 01' during the period the last pre­
oeding Pr'esident held offioe, if suoh preoe(ting i!1'esident 1.vas Of the 
SalM politioal par'ty as the incumbent P1'esident,. and 

"( 6) any oflice'r of the p1inaipal national oampaign oO'l11lmittee 
seeking tiLe eteotion or 'reeleotion of the P1Y3sident. 

"§ 592. Application for appointment of a special prosecutor 
"( a)' The .A:tto?'ney General, upon reoeiving speaijio vnf01"lnation that 

any of the persons desoribed in seotion 591 (b) of this title has engaged 
in oonduot desor'iDed in seotion 591 (a) of this title, shall oonduct, fO'f' 
a period 1tOt to emoeed ninety days, such preliminary investigation of 
the matte'f' as the Atto?'ney Gene?'al deerns appropriate. 

"(b) (1) If the Att01"lWy General, upon o01npietion of the pre-, 
Ziminary investigation, finds that the 1natte?' is so 'unsubstantiated that 
'T/.I)~furt/ter investigation 01' prosecution is wa1'ranted, the Atto?'ney' 
General shalt so notify tlte division of the OOUi't .speai[ied in seotion 
593(a) of this title, and the division of the oourt shall have no power" 
to appoint a speoial prosecutor. ' 

"(93) Suoh notifioation shall be by 1Mmorandurn oontaining a sum­
mary of the inf01"lnation reoeived and a summary of the r'esutts of any 
prelirmnar'Y investigation. 

"(3) Suoh 1Mmorandum shall not be r'evealed to any individual out­
side the division of the court 01' the DepartrMnt of Ju~tioe without 
leave of the division of the oourt. 

"(0) (1) If the Atto?'ney General, upon oornpletion of tILe prelimi­
nary investigation, finds tlwt the matter warr'ants further investiga­
tion 0'1' pr'osecution, 0'1' it ninety days elapse Ir'om t}~e reoeipt of the 
information without a determination by the Atto?'ney General that 
the matter is so u'ns1tbstantiated as, not to warmnt further investi~a­
tion 01' prosecution, then the Atto?'neY General shall apply to the d'l,vi­
sion of the oourt for the appointment 01 a speaial' proseoutor'. 
"(~) If~ 

" (it) alte1' the filing 01 a m~morandum under subseotion (b) 
of this seotion, the Atto?'ney General reoeives additional speoifio' 
inform,ation about the matter' to whioh suoh memorandurn related,. 
and 

"(B) the Atto?'ney General determines, after suoh additionaZ' 
invest'l,gation as the Attorrwy Gene1'al deems app1'opriate, that 
suoh information 'I.oarrants further investigation or proseoution, 

then the .A.tto?'neJI Ge.neral shall, not later than ninety days alter r'e-, 
oeiving 8uch.additional info~tion,apply to,the divi8ion of the court 
lo'/' tl~e appcnnt1Mnt of a sp~mal prosecutor. 

"(d) (1) Any applwation under this chapte.r sl~aZl oontain sufficient' 
inlorrnatwn to as8ist the division of the oourt to select a speGial prose­
cutor and to define that special prosecutor'8 pr'osecut01'ial jucisdiotion .. 

" (~) No applioation 0'1' any other doouments, material8;. ov memo-· 
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-:randums supplied to the division of the court under this chapter shall 
be revealed to any individual outside the division of the court or the 
De'Oartment of Justioe without lea.ve of the division of the oourt. 

"(e) 1'he Attomey General may asle a speoial prosecutor to aooept 
referral of a matter that 1'elates to a 1}w,tter within that speoia.Z p1'ose­
(llttor's lJrOsecut01'ial jurisdiotion. 

"(I) 1'ILe Attorney General's dete1'mination under subseotion (a) 
.of th~s seotion to apply to the division of the court for tlw appoint­
ment of a specialll1'OSecutor shall not be 1'eviewable in any oourt . 
. 41§ 598. Duties of the division of the court 

" (a) Tlw dipision ot tiLe oourt to which this chapter refers is the 
division established under 8ection 49 of this title. 

"(b) Upon 1'eoeipt of an applioation under 8eotion 592(c) of this 
title, the division of the Cmtl't shall appoint an appropriate special 
prosecut01' a·nd 8hall define that speoial prosecutor's prosecutorial iu-
7'i8diction. A 8pecial prosecut01"8 identit1j and proseC1.ttorial jU1'isdiotw1t 
shall be made publio upon reque8t of tILe Attorney General 01' upon a 
determination of the clivision ot tILe oourt that disolosure Of the iden­
tit1j and prosecutorial jurisdiotwn of s1wh speoial pr08ecutor would be 
in'the best interests of j'ustioe.ln any event the identity and prosecu­
t01'ial j1trisdiotion of suoh p1'oseoutol' 8hall be made p1tbZic 10lLen O/ny 
indiotment i8 returned or any onminal information is filed. 

"( 0) 'l'lw division of the oourt, ~tpon l'eq1test oj the Attomey Geneml 
10hioh may be inoorporated in an applioation under this chapter, may 
eropand the prosecut01ialjuri8diotion of an eroisting special pl'08ecutor, 
andsuoh eropansion may be in lieu of the alJ2Jointment of an additional 
speoial proseoutor. 

" (d) 1'he divi8ion of the oourt may not appoint as a 8pecial prosecu­
tOl' any pe1'8on who holds or recently held any offioe of pl'ofit or trust 
2tnde1' the United States. 

"( e) If a vaoanoy in offioe arises by reason of the resignation 01' death 
of a 8peoial p1'08eoutor, tl/,$ division of the court 11U1,y appoint a speoial 
pl'08eoutor to complete tlLe work of the 8peoial pr08ecutor whose resig­
nation or death Ca.1t8ed the vacancy. If a vaoanoy in office ari8e8 by rea-
80n of the removal of a special prosecutor, the division of tILe court 11U1,y 
appoint an acting special prosecutor to serve until any j1tclioial review 
of 8uch ?'e1ltoval i8 completed. Upon the completio-It of suoh judicial 
review, the division of the oourt shall talce approp1iate aotion. 
"§ 594. Authority and duties of a special prosecutor 

" (a) N otwitlLstanding any otlwr provi8ion of law, a 8peoial prose­
cut01' appointed unde1' this ohapte1' shall have, '1.0#10 re8peot to all mat­
ters in s1wlb special proSemtt01"S p1'osecutorial juri8diotion establi8hed 
under this ohapter, fuZZ power and independent a1ttlwrity to eroeroise 
all investigative and p1'08eo1ttorial functions and POWe1'S of the De­
partrMnt of Justioe, tILe Attorney General, and an1j other offioer or em­
ployee of the Department of Justice, erooepf, that the Attorney General 
8lta~l eroe1'cise direotion or oontrol a8 to those matter8 tltat 8peoifioally 
1'eq1tire the Attomey General's personal aotion under seotion 2516 of 
title 18. S'l.tch investigative and prosecutoriallunctions and power8 
8hall inc'Uule-

"(1) conducting proceedinrJs before grand jurie8 and othe1' 
investigations / 
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"(Ie) 7Ja1'tioilJating in OO1t1,t 7J1'Oceedings and engaging ,in any 
litigation, including oivil and o1'iminal matters, that suoh speoial 
lJl'oSeoutol' deems necessa.1'Y / 

"(,1) al)pealing any decision of a COU1't in any case 01' lJr'oceedlng 
,in 'I.vhioh such special l)roseautor pa1'tioil)ates in an official 
capaoUy' . 

"(4) r:eviewing all docmnenta1'y evidence available fro1l1, any 
souroe' 

" (5} deter'mi'lting 'I.vlwtlwr to contest the assertion of any testi~ 
monial p1·ivilege,. . 

" (6) reoeiving appropriate national seO'l.wity clearances and, if 
neoessary, oontesting in COU1't (including, 'I.vhe1'e appropriate, pa1'~ 
tiaipating in in camera ?11'oceedings) any claim ()f pri:vilege 01' 
attempt to 'I.vithhold evidence on grounds of nationtil semt1'ity" 

"(7) 1nakin{/ applicati()ns to any Fede1'aZ cow't for a grant of 
irllllnunity to any 'I.vitness, oonsistent 'with applioablo statut01'y 1'e~ 
quirements, or for Wa1'1'ants, subpenas, or other COU1't orders, arult 
lor purposes of sectio'lM 6003, 6004, amd 6005, of titlo 18, ewet'cis­
ing the autlw1'ity vestcd in a United States attomey 01' the Attor­
'IlC1/ Gene?'al,. 

/, (8) imp.ecting. obtaining, O1''l.lsing the original 01' a copy of any 
taw '1'et1tffl, in accordance with the appUoable stat1ties and 'I'egula­
tions, and, fOol'lJ'Urposes of secti071 6103 of tWe 136, and the regula­
tions issued thereundel', eXe1'cising the powel's '/.Iested in a United 
States attorney 01' the Attome'[l Gene'l'al,. and 

(I (9) initiating and cond1lct~ng proseautions in any 001Wt of 00?n-
7Jetent .1urisdiotion, fl'amina and signing indictments, filing in­
j01'1nations, and handling all aspeot's of any oaso in, tlw name of 
the Urnited States. 

"(b) A speoial prosecuto?' appointed under this ohal)ter shan 1'eoeive 
cO?l/,7Jensatwn at a 1)()1' diC'lIO '1'ate eq1wl to the rate of pay for level IV of 
the EWerl1.lti1}e Sched'l.tZe ttnde?' seotion 5315 of tlUe 5. 

"( c) Fo?' the 7J1t1'poses of oarryinq out the duties of the offioe of spe­
oial pro.semd01', a speoial prose01ttor shall ha1)e power to appoint, fix the 
oompensation, and assign the duties of s1wh e'mployces as suoh .speoial 
prosemttm' deems neoessary (in021lding investigato1's, atto'l'1te,!}s, and 
part-time oonsultants). 'l'he positiOons of all such (!mployees al'e ew­
emptedj'l'om the oompet~ti1!e service: No such empl~1lee may be cOln­
lJensate ,at a. '/'ate exceedzng tILe 'llWXUlwm rate 7J1'01Izded fo1' OS-18 of' 
the Geneml Sahed'ule 'I.tndm' seotion, 53313 of title .5. 

"( (l) A special p?'oseauto1' may req1lest aw}istance fJ'o?l?' tlw DelJa1.t­
ment of Justice, and the Department of J'l.lstire sltall pr01!ide tlwt 
aS8istanoe, whichrna71 inoludfl aooess to any 1'eco1'ds. files, 01' otlll'1'11wte-
1'ials re2evant to 'lnatters within such special 7)rOSecutol"S p?'08eout01'iab 
1'U'ri.~diotion, and the 'l.18e of the 'reS01lroes and 7JerSonnel neCeS8ClI'?/ to 
'perform, 8Wlh Ilpeoia2 7)rOSOC'lltor's dnt1es. . 

, " (e) A speoial pl'o,~erutol' may ae7e t1w Att.m'1U'71 Oenel'al o1'tlw dh·{­
S20n of the oourt to 1'efer nw.tters ({'elated to the 87Jecial proseruto1"s 
prosem.ltorial j1lrisdictio'll, J1 special7J?'08('()ut01' 'lna1/ aoo(7)t refrwi'al of 
a matter bJlthe AttO'l'1w,!! OeiUl1'al, if the matte?' ''I'dates to a matte'/, 
'I.vitMn suoh sJ1('cial P,j'o.serutor's p,'osecutm'ial ?w'iuliotion as Mt(l'b~ 
2isherZ 7)'// the division of tlte. court. If Buoh a 'I'efer1'al i8 aocepted, t7Le 
speoial pl'0.geC'71tor shall notify tTto division of the C0111't. 

I 

" 



307 

"(I) A speoial proseoutor shall, to the erotent that suoh speoial prose­
cutor deem,~ appropriate, oomply with the written policies of the De­
partment of Justioe respeoting enforoe'l/Wfll,t of t1~e oriminal laws. 
"§ 595. Reporting and congressional oversight 

" (a) A speoial proseoutor appointed under tlds olwpter may make 
publio from time to time, and shall send to tlte Oongress, statements or 
r'eports on the aotivities of suoh speoial prosecutor. l'l~ese statements 
and 1'eports shall oontain s1tch information a~ that speoial proSeO'l.tt01' 
deem.8 app?·o;oriate. 

"(b) (1) l1i addition to an'/1 reports made 1mdersubseotion (a) of this 
:leot'ion, and before the te1'1n2nation of a speoial prosecutor's offioe undel' 
seotion 596 (b) of tlds title, s1wh speoial prosecutor shall submit to the 
tU.visio'{~ of the oourt a report undor this subseotion. 

" (3) A report under the subseotion shall set f07'th fully and oom­
pletely a desoription 0/ the,1()ork of the special proseO'l.ttor, inoluding 
tAe disposition of aU oases br01tghi, and the reasons lor not prosecuting 
any matte?' 'within tlte proseoutmial jrurisdiotion of suoh special p?'ose­
onto?' whiok wa~ not proseCltted. 

;1 (3) The division of tILe 001trt may ?'elease to the Oongress, the pub­
lio l 01' to any appropriate ~@rson, suoh portions of a report made under 
th2s s1tbseotion a,s the di'msion deems appropriate. The division of the 
001trt shall maloe suoh m'der's as are appropriate to p?'oteot tl~e 1'ights of 
any individual navwd in suoh report ancl to prevent 1tnd1te inte1'ferenoe 
with any pending proseO'l.ttion. ']' he division of the 001trt may maloe any 
pm'tion of a report under this seotion available to any indivU1w.l named 
in suoh report for the p'urposes of reoeiviln,g 1()ithin a time limit set by 
tlw division of the oourt any oommwnts 01' faotual information that suoh 
individual may submit. Suoh oomment8 and faotual info7'1nation, in 
whole or in part, may in the dis01'etion of suoh division be included as 
an aJYl!endiro to suoh 1'eport. 

"( 0) A speoial prosemttor slwll advise the House of Representatives 
of any substantial and O1'edible infor'mation wMoh suoh special prose­
cutor reoeives tl~at may oonstitute grounds for an impeachment. 
Nothing i11J tlLis ohapter or seotion 41J of this title shall prevent the 
Oongr'ess 01' ei'['her II ouse thereot fr01n obtaining information in tlw 
OOUl'se of an impeaohment prooeeding. 

"( d) The appropriate oommittees of the Oongress shall have over­
sight jurisdiotion with 1'espeot to the official oonduct of any special 
'Proseout01' appointed under' this ohapter, and suoh spemal p7'osecutor 
8hall have the duty to oOOperate with the, eroe1'oise of s1wh ove1'sight 
jurisdiotion. 

"(e) A majority of majority party members or a majority of rill 
aU nonmajority par'ty members of a judioiary oommittee of eitlLer 
House ot tAe Oong1'ess may reque.~t in w1iting that the Attorney Gen­
eral apply for tlte appointment of a special pr'osecuto1'. Not later than 
thit,ty days after the 1'eoeipt of s1wlL a 1'equest, 01' not later than fifteen 
days after' the oompletion of a preliminary investigation of tl~e matter' 
1()ith respeot to 'Whioh tl~e request is made, whiohever is later, the At­
torney GenemZ shalllJroviae w1'itten notifioation of anlY action tlw 
Attorney General lwa taken in ?'esponse to suoh request and, if no 
applioation ha..~ been made to the divislon of the oourt, why such appli­
oatlon was not made. S'uoh 1U1'itten notifioation sl~aZl be provided to the 
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,oomnnittee on 1vMoh tlte pm'80n8 making the 1'eque8t 8erve, aru181tall not 
be ?'eveaZed to an11 thi?'d Pa?'t1/, emoept that tlie oommittee ?nay either 
,on its own initiative O?' ~tl)on tIle ?'e')ue8t of the Att01"1tey Genemi, mAke 
publio BUoh portion 01' p'ortion8 ot ~wh 'notifioation as 'wilt 'not in the 
(Jo7nmittee'8 j~ldgment p1'ejtulice the ?'ight8 of any individual. 
"'§ 596. Removal of a special pJ'osecutor; temzination of office 

" (a) (1) A speoial p?'oSeont01' appointecl undm' tMs ohapte1' ?nay be 
1'em.oved from offioe, othm' than by impeaohment and conviotion, only 
by the 1Je?'80nal aotion of the Att01'1WY General and O'nly for emtra01'di­
M?'Y i1nprop1'iety, phY8ical di8ability, mental inoapacity, 01' any other 
eoru1ition that sub8tantially impair8 the perf07mance. O'f ~h 8pecial 
p1'oaeGut01" 8 duties. 

"(18) Ij a special pr08ecut01' is 7'emoved fr01n offioe, the Attorney 
General 8hall promptly 8ubmit to the divi8ion of the (JOU1't and the 
jttdiciary oommittees oj the Senate and tILe Ho'USe of Repre8entatives 
a ?'eport 8pecifying the faots found and the 1utimate grmmd8 f01' 8uelL 
1'emoval. The comm.ittee8 8hall make available to the 1mblio 8uoh .1'13-
lIM't, emoept that eaoh oO'll1!lltitice may, if neoe88a1,,!/ to proteot tlte rigM8 
of any individual named in the report 01' to p1'eventundue inte1,/erenoe 
1vith any pending p1'osecution, delete 01' p08tpO'ne publi8hing any O?' 
all oj the ?'eport. TIle division of the OO'lt7't may 1'1lea8e any 01' all of 
sueh 1'eport 'I.n the same manne?' as a 1'eport released ~tru1e?' 8eotion 59/5 
(b) (3) of thi8 title and 1mdm' tILe 8ame limitations as a.pp7;y to the 

?'elease of a1'eport un de?' that 8eotion. 
"(3) .A 8peoial p?'08ecut01' 80 renw1Jed may obtain judicial review 

of the 7'emoval in a oivil {Lotion oommerwed before tILe divi8ion of the 
court and, if suoh removal 1;)aB ba.sed on error of la.?v 01' faot, may ob­
tain 7'einstaternent 01' otlLe~' approp?'iate relief. The divisiun of the oourt 
8hall oause 8~tCh an aotion to be in every way ewpedited. 

"(b) (1) An office of 8pecial pr08ecutor shall terminate 1vlLen (A) 
the 8pecial p?'08ecutO?' noti~8 tILe Attorney Gene?'al that the inve8tiga­
tion of all matter8 1vithin theprosecut01ial juri8diotion of suoh 8pecial 
p1'08eottto?' 01' aooepted by 8uoh 8pec :.zl pl'08eO'utOl' 1md01' 8eotion 594. (e) 
of thi8 title, and any re8ulting proser:utions, Ila1.'e been oompleted 01' 80 
81tb8tant-ially oompleted tlwt it 1vould be approl)riate fo?' tILe Depart­
mlent of Justice to complete suoh inve8tigat~on8 and pl'o8er:utions and 
(B) the ,qpeoiaZ prosecuto?' file8 a ?'eport in f~IZl 001l1'1)liance 'with 8eo­
lion 595 (b ) of this title. 

\( (1'3) TILe division of tILe oourt, eithC1' on its OWn ?notion 01' upon 
8·!~ 'e8tion of the Atto?"MY GeneraZ, ?na?1 terminate an ot[ioo of 8pecial 
p'l'OlfeO!d01' at am! ti1lw, on tiLe g1'ouncl tliat tlte inve8tigatwn of aU ?nat­
tel'S 1vithin the p.roseoutO?iaZ juri8diotion of tILe special pr08emttor or 
a(Joepted bv 8uoh speoiaZ pr08eotttor 1mdm' 8eotion 594(e) of this title, 
and any r'e8ulting prosecutions, have been oompleted 01' 80 8ub8tan­
tially oompleted that it 1vmud be appropriate for the Depa'rtnwnt of 
Justioe to oO?nplete 8uoh Vnve8tigatiO?t8 and pr08ecutions. At tILe tirrw 
of te7'?ninatior~, the 8peoiaZ p1'08ecutOl' 8haZl .file tILe report requi?'ed 
by 8eotion 59/5 (b) of this title . 
. II§ 597. Relationship with Department of Jlistice 

"( a) lVl~eneve1' a matten is in the p?'08ecutoriaZ jwrisdiotion ot a 8pe­
,oial prClsecutor 01' lLaS been aooepted by a special pr08eouto?' under 8130-

' ... 

iI. 
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Uon (J04( e) of this tWe, the Department of ,hI8tioe, tlw Att0I'11('!1 Oen­
cra7, and all othfr of/ioeJw and em7)loye('s of t1!() De7)a1't71U1nt of J1I8tice 
81wlZ S~{,8pen(l all investigation,s and proceeding,s ?'egal'd,tnq 811d~ mat­
tei', eruol'pt to tILe erutent reqnil'ed 7)1/ seotion 504 (d) of th'is titl(l, and 
(,()]C07Jt insofa11 as sllah 8710cial 7)1'o,secutor aqr('(J8 in 1m'IUng tllat S1107& 
inve,stigation 01' 1J1'ooeedings rltay be oontiniw{l by tILe DeZ)((l'tmcnt of 
J11,~tioe. 

"(b) NotlLing in this o1wpter> shall pr'event the Att01'11e!l General 
or tlte SoZioitol' Geneml fl'orn making a 'P1'e8entation as amiou,s cUI"iae 
to any oourt a,s to issues of lat/) 1'aised by amy oase 01' prooeeding in 
1oldoh a sl)eioal pl'oseoutOl' pa'll~icipates in an official capaoit.1f or' any 
appeal of suoh. a oa,se 01' prooeeamg. 
H§ 598. Termination of effect of cllapteJ' 

"This chapt01' shall ce«,se to ltave effect five years after the date of 
tl!() enaotment of this ohapter, eruoept tltat this ohapter slwll oonth11te 
in effect 111ith 1'eSpNJt to then pending matters bef01YJ a. special pl'OSeOlt­
tOl' that in the 1udqment of such s])ecial prosecuta?' requi,'e 8'ltok con­
tinuation 1tntif tluit speciat p1'ose01ttor determines such matters have 
been cOm'l)leted.". 

(b) The tables of cllapter>s for title fd8 of the United States Oode 
and f01' part II of silek title fd8 a1'e eaoh amende(1. by in.serting immedi­
at~ly altel' the item 1'elating to olLaptel' 8'7 tlLe lollowing new item,: 
",~J. SpcciaZ prosccutor.". 

(0) 1'here ar'e authm'ized to be a.pp1'opl~ated /01' eaoh fiJcal 1jeal' 
slloh s~tms as l1Utlj be neoessCl1'y, to be 7u?ld by the Department of J11'stice 
as a om1tingent fund fOil the 1W3 of any special p1'osemti01's appointed 
1l1ul e?' ohaptel' 89 (1'elating to speoial P1'oSeC1ttor) 01 title 28 of the, 
United Statcs Oode in tlw ca,I'l'ying out of funotions unde?' suoh 
o1taptel'. 

ASSIGN'"uENT OF JVDGES TO DIVISION T\? APPOINT SPEOIAL PROSEOUTORS 

SEO. 60~. (a) Olw1Jte1' 8 of title 28 of the United States Oode is 
amended by adding at the end the fo:~lowing : 
"§ 49. Assi,qnment of judges to division to appoint special pl'ose· 

cutors 
"(a) Beginning 1vith tlte two-year perio(l commencing O1t flIP date 

0/ tlw enactment of tMs section, tltl'ee judges 01' justioes shall be as­
si,qnuZ /01' each s!lOOessi'l.le t100-yeal' pe1'iod to a di'l.n·,~ion 01 the United 
States Oourt of Appeals for the Distriot of Oolum,bia to be tI!e divi­
sion 0/ tlw oount. /01' the. 2nlr'pose of aPl)ointing speciaZ 'Pl'oseC'uiol's. 

"(b) Ea'eept as pl'ovicled1mclel' subseotion (I) of this seotion, as­
,n'(lnment to suoh dhJi.sion of the cmu't shall not be a ben' to other jlt-
d10ial assignments during tlw te1'1lb of such dilli8ion. . 

" (c) I no assign:in.q ju(tges 01' justioes to slt on such division of tlw 
~OU1:t, 'PI'iOlitl1 shall be gil'{Jn to senior cil'(mit judges and 1'eti1'1:d 
j!l8tU·CS. 

H(do) Tho Ohief J1lstice of the United States slLall designate and 
(1~sigti tlLI'ee ail'mtit court judges or' justices~ one of wlw?n shall be a 
judge 0/ the Tlnite(Z States 00U11t of l1ppeat8 fOl' the Distl'iot Of Co-
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ZWllbia, to such (livisl:0n of the oow't, lfot 11W1'e than ono judge 01' 
jlU-ti!-c 01' 8oniol' 01' retire(6 judge 01' justice l1W;y be nallwt to s~toh 
di,·i.'fion /I'OIlH! 7JCl1,tic'ula?' oourt . 

• , (,) A Il?j -llaoanc?j -in such (li1l'isio1t of fh" cOllrts1taU De lUlecl on71J 
/0,' the 1'cliwindel' of the two-year 1Je?'io(l in which Sltoh f/)(wanay oc­
elliW mlll il~ tlte sallw manne)' as initial assignments to suoh di'vision 
WOI'<' -made. 

I, (f) 8rucel)t as otl1e1'wise provided in chapter' 39 of this title, no 
71U'II!ba 01 such division 01 the co'Utrt who 1)a?'tiaipated in a Iwnction 
con/ern'a 011 the clivision 'Utnde1' olwpter' 39 01 Ods title involAJing a 
Sl)(Jciall)I'OSt3otdO'I' shall be eligible to par'tioipate in any' j'udioial prO'­
oeeding rO'noer'lling a matte'r 1vMoh 'in'volves such slJeoiaZ proseoutor 
,,<.'ildle such special7n'oseoutor' is seTVing in that ot/loe 01'1/)hick involAJes 
tlw crum'olse of suoh ,speoial pros(Jollt01"s official duties, reqradless 0/ 
whether suoh special prose01ltor is stillservzng in that offioe:". 

(b) The taDle of seotions jor ohapter 8 (01 title ?38 01 the United 
States Code is arnende(l by adding at the end the following item,' 
4'49, A,~8101l1ll(J/lt Of jIHZO(J8 to d£~8£on to apiloillt 811eclal Ilr08(JolltOI'8,". 

DUiQUALlFIOIITION OF OFFlOERS AND EMl'I.OYEES OF TIlE DEPARTMENT OF 
JUST108 AND ANNUAL REPORT OF ATTORNEY GENERAL 

BEG. 608. (a) Ohapte'r 81 01 title fJ8 01 the Unitcd States Oode is 
amended by adding at the end the lollo'wing : 
u§ 5~'8. Disqualification of otncers and employees of the Depar't· 

ment of Justice 
'''1'7le Attorney Ge-neral shall promulgate 'rules ancl regulations 

1vlFich 1'egui1'e the disqualification of any 0lfr,oe1' 01' ernplo'ljee oT the De­
partment of Jttsticc, in()luding a Unitccl States attorncy or' a member 
01 8uch attorney's staff, from partioipation in a partiotllar investigation 
01' pf'osecution -if suoh partiozpation may re8i(Zt in a pC7'sonal,...finanoial, 
01' politioal confliot of inter'est, or the apperanae tlter'eol, tsuch 1'uZes 
an4 1'egulatiorts may provide that a 1villful violation 01 any pl'ovision 
thel'fOls7w1l1'e.sult in 1'ernovaz from ot/loe. 
(/§ 529. Annual repoJ't of Attorney General 

"I!cgin~~in,q on J'Utne '7, 1979, and at the begirtning of eaoh 1'egular 
ses,wm Of Oong'l'ess tlwrealte1', the Att07"l1.e?/ General shall ?'e?,ol't to 
Congress on the aetivities and opemti01l8 0/ the P'Utblio !ntegr'1,ty Sec­
tion 01' any otlter' ~lnit of thf, Depm'tllwnt of Justioe designated to 
SUP01'1)1.8e the investigation and 7)r08eoution 01- ' 

"(1) any vio~ation 01 Fedoml oriminalZaw by an?1 btdividual 
1oho holds 01' 1/)7tO at the time 01 s'UtOh violation lteld a position, 
111het Iter 0'1' 11.Ot elective, as a Federal Government offioe'r, ernlJZoyee, 
0/' 8peaial m1'bployee, if .9uoh violation 'relates di1'oottv 01' indireotly 
to 8uch incUvici1wl's FederaZ GoviJ1onment position, employm,ent, 01' 

cOlnpen.saUoni 
"(~) any vwZation of any Feder'tJ.l criminaZ law relating to lob­

b!ling, oonfl.iot oj interest, oarnpaigns, and eleotion to pUblio 01-
fr'e (}oWlmtted O?/ any 2Jerson, ewoept i1l80fa'r as 8uoh 'Violation 
'relates to a matte?' involving dis01irnination or -lntimidation on 
grounds 01 race, ooZm', 'religion, 01' nationaZ o'rigin,. 

l 

r 
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"(8) any violation of Fede?'al O'Iiminal law b1/ any individual: 
1.01/.0 fwlds 01' '1.071.0 at tile' time of 8uoh violatimi ILelel a p08ition, 
whether 07' not eleotive, a8 a State 07' looal government offioer 01' 
employee, if 8uoh vi07ation relate8 direotlyor indireotly to suoh 
individ'l.tal's State 01' lvoaZ government position, employment, 07' 
oomlHmsa#on/ a1l(l 

"(4) slloh othel' matte1's as the Attor'ney Geneml may dee1'f& 
approln'iate. 

Suoh 'l'ep01't sltall inaZ'ude the numbel', type, and disposition 01 all 
investigations and proseoutions s'l.tpervi8ed by sualL Seotion 01' 8uoh 
'l.tnit, erooept that suoh repo?'t 81w1l11Ot disol08e information 'l.lJhiah w01tZel 
intel'fere 1.IJith any pending inve8tigation 01' p1'oseo1ttion 01' 'whioh 
100u:l<.l imp?'operly int1'inr;o 1tpon the privacy rirl.h~8 of an11 individuql.". 

(0) rthe table of seotwn8 101' olwptel' 81 Of t~tle 28 ot tlte Umted 
States Code i8 Cl11"umded by adding at the end tlw follo~ng .. 
"528. D/8qltaltj/eotio/t of OjJlcel's and employees Of tho Dopartment Of JU8ticc, 
"529, ,11l1l1tol rO}IOI'/ of Attol'llcy Gener(ll .... 

EFFEOTIVE DATE 

SEO. 604. Ewoept as providecl in thi8 seotion, the amendments made 
by tMs title sltaU take effeot on tIl(!. elate of the e1W(Jtment of tMs Aot. 
The provi8ions 01 olW7Jtel' 8D of title rE8 of the United State8 Code, a8 
added by 8eotion (]Ol of tM8 Aot, 8Mll not apply to specijio info?'mation 
?'eoeived b7/ tlte Attorney General ?Ju1'8uant to'seotion 591 Of 8uoh title 
28, if the Attorney Ganel'al dete7'11~~ne8 that-

(1) 8uoh speoijio infot'I1Ultion is direotly 1'elated to a p1'08e01£­
tion pen&lng at Ute time 8!tch 8peoijio inlorvUltion i8 1'eoeived' 
by t!te Attorney Gene1'Cll/ 
. (2) 81tOh 8peoijio inf01'11lation is ?'clatcd to a ?natter 1{!hirh !ta8' 

been prc8ented to a granll j1t?"!/ a'nd is reoeived by the Attorney 
General10itldn one 7~~tndred li(ul eigltty day8 of the date 01 tlte 
enaotment 01 tM8 Aot; 01' 

(8) 8uelL 8pecijie information is 1'eZated t'o ~n inve8tigation that 
is peluling at tlte time 8uoh 8peaijio information i8 reoei1'ed bU 
tlw Attorney Genrral, and 81Wk 8pecijio infornwtion i8 recJcivcd 
oy tlte Attorne?( Gimeralwitltin ninet?1 days of tlw date of the­
enaotllwnt of tklS .tlot. 
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TITLE VI-AMl!lNDMENTS TO TITLE 28, UNITED S'l'..1.TES CODE 

The Senate bill, in title I, provided a mechanism fOt' the appoint­
ment of temporarv special prosecutors on an ad hoc busis in appro­
priate, limited circumstances. While the House amendment contained 
no similar provisions, there is legislation pending before the House, 
H.R. 9705, which contains substandtially the same provisions as title 
I of the Senate bill. H.R. 9'105 was reported favorably by the House 
Committee on the Judiciary 011 J'une 19, 1978, by a vote of 24-6.1 

The conferees have agreed to provide a mechanism for the appoint­
ment of temporary special prosecutors. Title VI of the Conference 
Report establishes a mechamsm that is substantinlly the same as title 
! of the Senate bill and lI.R. 9705. 1Vhen the Attorney General re­
ceives specific information that a sj)ecified individual may have vio­
lated a Federal criminal law, t11e Attorney General conducts a pl'e-

'See House Report. No. fili-lSOT. The provisions of title I of the Senate blll lIrc dIscussed 
in Senate Report No. 05-170. 

( 
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liminary investigation of the matter, which may lust for up to DO 
days. If the Attorney General concludes at the ene1 of the preliminary 
investigation that further invcstigation, or prosecution, is wan'anted, 
the Attorney General must apply to a speciuJ division of the Court 
of Appeals for the District of Columbia, which is established by this 
legislation, for the appointment of a special prosecutor. However, if 
the Attorney General concludes at the completion of the preliminary 
investigation tl1at the matter is so unsubstantiated that it warrants 
no further investigation, the Attorney General nced take no further 
action and no special prosecutor would be appointed. 

The individuals covered by this legislation are (1) the President 
antI Vice President; (2) Cabinet and Cabinet-level officials (someone 
serving in a position listed in section 5312 of title 5, United Stutes 
Code); (3) high-ranking White House officials (someone working 
in the Executive Office of the President who is compensated at a rute 
not less than the rate provided for level IV of tl:e Execulive Schedule 
under section 5315 of titlc 5, United States Code); (4) high-l'Unking 
Justice'Department officials, SUC11 as an assistant at.torney general and 
the Director of the FBI, as well as the Director and Deputy Director 
of Central' Intelligence und the Commissioner of Intel'l1al Revenue; 
(5) any individual who held any of the above-mentioned offices during 
the incumbency of the President or the previous President, if that 
President was of the same politieal party; and (0) any officer of the 
principal national campai:">il committee seeking the election or l;eelec­
tion of the President. 

A special prosecutor, when appointed, serves only until completion 
or the investigation,or prosecution he was appointed to handle. The 
spf!cial prosecutor is given full authority to investigate and prosecute 
the maner, thereby ensuring independence of judgmcnt. At the same 
time., however, a special prosecutor is required to file periodic reports 
with' Congress and cooperate with the oversight jurisdiction of the 
Hous~ ..'md Senate. JUdiciary Committees, thereby insuring account­
ability. ':rbI', s;riecial prosecutor lOan be removed from office by the per­
sonaI' action o:f til') Attorney General, but only for extraordinary ihl­
propriety, ph:ysica~ clisubility, mental incapaci.ty 01' ~nothel' condition 
r.nbstantmlly Impau'mg the performance of Ins dutlCS. The Attorney 
General's removal 'power is not unchecked; a removed special pros­
ecutor is entitled to contest his removal in a civil action heard by the 
appoiriting court. ' ' 

'1'he Senate bill had listed among the individuals covered by the 
legislation "a national campaign manager or chairman of any na­
tional campaign committee seeking the election or reelection of the 
President." The ,Justice Department expressed the concorn that this 
provision 1C0uld be construed to covel' individuals chairing anyone 
of the hundreds of campaign committees W11ich spring' IIp durin~ 
a nat.ional campaign ("Youth for Cartel'," "Doctors for 'Ford," etc.). 
This result was unintended, and the conference amended this pro­
vision to cover 0nly the officers of the principal national campaign 
committee seeldn~ ele,ction or reelection of the President. 

The Sennfe bill was written so as to take effect immediately upon 
enactment; The conferees recognized, however, that such a provision 
mip-ht, in some circumstances, leud. to the appointment of n. special 
prosecutor 'where it would be unduly disruptive to the orderly and 
efficient lumdling of an ongoing case. The conferees believe that. the 

04-G72 0 - 79 - 21 
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Erovisions should take effect upon <>.nllctment of the legislation, hut 
they decided to provide limited exceptions in a narrow range of cir­
cumstances. Since these exceEtions ate designed to accommodate a 
ratherbrie£ transitional period, Itnd sL."!~e the 1?rovision uses the term 
"directly related" and "related" the conierl~es mtend and expect that 
the exceptions will be narrowly construed to accommodate the transi­
tional period. 

The first situation is where the Attorney General determines that 
the sEecific information he receives is directly relatecl to a prosecution 
already pending.2 In this context, the use of the term "directly re­
lated" to a pending prosecution requires that the information fur-
nished h~ the Attorney Geneml concerning an individual covered by 
the legislation would relate to a prosellution then pending against that 
jncUvidual. . 

The second sit.uation is where the Attorney General determines that 
the specific information is related to It matter which has been pre­
sented to a: grand jury, if the information is received by the Attorney 
General within one hundred and eighty days of the date of enactment. 
The third flltuation is where the Attomey General determines t.hat the 
specific information is related to a pending investigation, if the infor­
mation Is.r:eceived within ninety days of the date of enactment. In the 
contex~.Qf :el.'c~ptions (2) ~nd (3), the co~ferees intend that ~he term 
"relatecl'~ ,b~ gIven a more liberal constructIOn. In those cases, mforma­
Hon conqerriIll.g a covel'ed individual could be "related" to a matter 
before th~··g'rand jury o~ to a matter under ilwestigation if it pertained 
to the: ~.4.m~ .hlcidents or transactions or course of conduct being 
investiP:h,t~d. . . . 

The Se~a.'te bill included a provision to establish an Office of Govern­
ment Oriiiuis within the Department of Justice. The Honse amendment 
contained no'comparable provision. The conferees agreed to delete 
this provision imd to add instead a provision requiring that the At­
torney General report annually to the Oongress about the activities 
of the Public Integrity Section of the Justice Department's Criminal 
Divisi~n. ,I'. . .• . • . 

The lllvestlgatlOn and v.rosecutlon of VIOlatIOns of Federal cnmmal 
law involving the integl'lty 0:£ public officials and g'overnment officers 
and employees is a mnttei· of great importance. The Attorney Gen­
eral has chnrgecl tl~e Public Integrity Section of the Justice Depart­
ment's Oriminal Division with tIle responsibility for supervising such 
investigations and prosecutions. The conferees sUPl?ort the Attorney 
~Cl~cral in the priority and em.p~~sis tlptt the JustIce Depal~ment is 
gIVlllg to law enforcement actrl'lbes WIth respect to corruptIon and 
miscondti'ct,b:{ public officials and government officers and employees. 
The c()li.ferees urge the Attorney Generlll to maintain the Public In­
tegrity Section and to continue such law enforcement activities in a 
vin-orous mrumer. 

Because or the importance of such law enforcement activities, the 
conferees believe that it would assist the Oongress in its oversight 
fund·ion to reCJ.uire the Attorney General to report annually on the 
efforts of the Department of Justice to investigate and. prosecute Fed­
eral offenses involving the i!lteO'r~ty of ~~blic officials and ~overnment 
officers and employees. WhIle tius prOVISIon does not l'eqUll'e that the 

• A "prosecution" cannot be "pending" until an Indictment Is returned or an Information 
Is filed. 

( 
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Attorney General centralize in 011e section OJ' unit all of the J usHce 
Department's lnw enforcement activities in this area, the conferees 
oxpect the Attorney General to consult with the Judiciary Committees 
of both Houses of 'Congross before substantially altel.'ing the scope of 
authority or mandate of the Public Integrity Section of the Criminal 
Division. 

GEORGE DANIELSON,. 
RICHARDSON Pro:rER, . 
PAT SCHROEDER, 
SA1>IDEL STRA'ITON, 
DAVID R. OBEY, 

(Except for title VI) 
HERBERT E. HARms,. 
JAMES R. MANN., 
R. L. MAZZOLI, 
BOB ECKHARDT, 
BENJAUIN A. GU.1\fAN, 
CARLOS J. MOORIIEAD, 
BILL FRENZEL, 
ROBERT )Y. KASTENMEIER, 

ilianage1'8 on the Part of the House. 
ABE RIBICOFF, 
HENRY M. JAOKSON, 
EDlIIDND S. MUSKm, 
CUARLES H. PEROY, 
J. K. JAVITS, 

Manage1'8 on tlte Pa11t of the Senate. 
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ApPENDIX 7 

The President signed S. 555 into law on Octobcr 26, 1978 (Public 
Law 95-521) . 

PUBLIC LAW 95-521-0cr. 26, 1978 

ETHICS IN GOVERNMENT ACT OF 1978 

" 

'\ 

\. 
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92 STAT. 1824 

Oct. 26; 1978 
[S.555) 

317 

PUBLIC LAW 95-521-0CT. 26. 1978 

Public Law 95-521 
95th Congress 

An Act 

To establish certain Federal agencies, effect certain reorgUnlzations of the 
Federal Government, to Implement certain reforms In the operation ot the 
Federal Government nnd to preserl'e and promote the Integrity of public officials 
and Institutions, and for other purposes. 

Be it enacted'by the Senate and House of Representatives of the 
Ethic. in United State8 of America in Oongress assembled, That this' Act may 
~f;:~~:ent Act be cited as the "Ethi~ in G.qv v,9.rnm!l% Act of19781'. )\':. 
2 USC 701. Y.._ ..... ~. 2h. __ .-""'l' ~ .':t 
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PUBLIC LAW 95-521--0cr. 26,1978 

TITLE VI-AMENDMENTS TO TITLE 28, 
UNITED STATES CODE 

SPEOIAL PROSEOUTOR 

92 STAT. 1867 

SEO. 601. (a) Title 28 of the United States Code is amended by 
inserting immediately after chapter 37 the following new chapter: 28 USC 581. 

"Chapter 39.-SPECIAL PROSECUTOR 
f'See. 
"691. AppllcablUty ot provlslonll ot thl8 chapter. 
"1192. Application for appointment of a specl~l prosecntor. 
"1193. Dutle8 of the division of the court. 
"1194. Authority and duties of a special pr~secutor. 
"595. Reporting lind congressional oversight. 
"1196. Removal of a special prosecutor; termination of oIBce. 
"1\97. Relationship with Depll.rtment ot Jnstlce. 
"598. Termination ot elfect ot chapter. 

"§ 591. Applicability of provisions of this chapter 28 USC 591. 

"(a) The Attorney General shall conduct an investigation pursuant Investigation. 
to the provisions of this chapter whenever the Attorney General 
receives specific information that any of the ~rsons described in sub-
section (b) of this section has committed a violation of any Federal 
criminal law other than a violation constituting a petty offense. 

( 
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U (b) The persons referred to in subsection (Il.) of this section are­
U(I} the President and Vice President; 
U (2 any individual serving in a position listed in section 5312 

of tlt e 5; 
U(3) any individual working in the Executive Office of the 

President and compensated at a rate not less than the annual rate 
of basic pay provided for level IV of the Executive Schedule under 
section 5315 of title 5 ; 

U(4) any individual working in the Department of Justice and 
compensated at a rate not less than the annual rnte of bnsic pay 
provided for level III of the Executive Schedule under section 
5314 of title 5, any Assistant Attorney' General, the Director of 
Central Inte1li~ence, the Deputy Director of Central Intelligence, 
and the Commlssioner of Internal Revenue; 

"(5) any individual who held any office or position described in 
any of paragraphs (1) through (4) of this subsection during the 
incumbency of the President or during the period the last pre· 
ceding President held office, if such preceding President was of 
the same p.olitical party as the incumbent President; and 

U(6) any officer of tile principal national campaign committee 
seeking the election or reelection of the President. 

"§ 592. Application for appointment of a special prosecutor 
" (a) The Attorney General, upon receiving specific information 

that any of the persons described in section 591 (b) of this title has 
engaged in conduct described in section 591 ( a) of this title, shall 
conduct, for a period not to exceed ninety days, such preliminary 
investigation of the matter as the Attorney Gilneral deems appropriate. 

U(b) (1) If the Attorney General, upon completion of the prelim­
inary investigation, finds that the matter is so unsubstantiated that 
no further investigation or prosecution is warranted, the Attorney 
General shall BO notify the division of the court specified in section 
593(a) of this title, and the division of the court shall have no power 
to al'point a special prosecutor. . 

u(2) Such notification shan be by memorandum containing a sum­
mary of tho information received and a summary of the results of any 
J?rehminary investigation. 

U(3) Such memorandum shall not be revealed to any individual 
outslde the division of the court or the Department of Justice without 
leave of the division of the court. 

U(c) (1) If the Attorney Ge.neral, upon completion of the prelim­
inary investigation, finds that the matter warrants iurther investiga­
tion or prosecution, or if ninety days elapse from the receipt of the 
information without a determination by~ the Attorney General that 
the matter is so unsubstantiated as not to warrant further investi~tion 
or prosecution, then the Attorney General shall apply to the dlvision 
of the court for the appointment of a special prosecutor. 

U(2) If-
"(A) after the filing of a memorandum under subsection (b) . 

of this section, the Attorney General receives additional sllecifio 
information about the matter to which such memorandum rein ted, 
and . 

U(B) the Attorney General determines, after such additional 
investigation as the Attorney General deems appropriate, that 
such information warrants fUrther investigation or prosecution, 

then the Attorney General sha]), not later tllan ninety days after 
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receiving such additional information, apply to the division of the 
court for the appointment of a special prosecutor. 

"(d) (1) Any application under this chapter shall contain sufficient 
information to assist the division of the court to select a sl?ccial j?fose­
cutor and to define that special prosccu~or's proseoutorial JurisdICtion. 

"(2) No application Ol'any othor documents, mnterials, or memoran­
dums supplied to the division of the COUl't under this chapter shall be 
revealed t.o any individua1 outside the division of the court or the 
Degal'tment of' Justice without leave of the division of the court. 
, '(1.1) The Attorney Genernlmay ask a special prosecutor to accept 
refet'ral of a matter fhat relates to a matter within that special prose­
cutor's prosecutorial jurisdiction. 

"(f) The Attorney General's determination under subsection (c) of 
thir. section to apply to the division of the COUl't for the appointment 
of a spcdal prosecutor shall not be reviewable in any court. 
"§ 593. Duties of the div,ision of the court 28 USC 593. 

"(a) The division of the court to which this chaptt:r refers is tlle 
division established under sec!ion 49 of this title. 

"(b) Upon r(!ceipt of an application under section 592(c) of this Appointment. 
title, the division of the ((om't shall appoint an appropriate special 
prosecutor and shall define that special prosecutor's prosccutorial 
Jurisdiction. A special p.oS\\Cu· or's identity and prosecutorial jurisdic-
tion shall be made public upon request of the Attorney General or 
upon a detcrmination of the division of the court that disclosure of 

. the identity and prosecutorial jurisdiction of such special prosecutor 
would be in the best interests of justice. In any went the identity and 
prosecutoria1 jurisdiction of such prosccutor shall La mado public when 
any indictment is returned or any criminal information is filed. 

"(c) The, division of the court, upon request, of the Attornoy Gen­
eral which mlly be incorporated in an application under this chapter, 
may expand the prosccutorial jurisdiction of an existing special prose­
cutor, and such expllnsion may be in licu of the appointment of an 
additional special prosecutor. 

"(d) 'The division of the court may not appoint as a special prose­
cutor any person who holds or recently held any office of profit or 
trust under the United States. 

"(e) If a vacancy in office arises b;y ):OOson of the resignation or Vacancy. 
death of a special prosecutor, the diviSIOn of the court may appoint a 
special prosecutor to complete the work of the special prosecutor whose 
resignation ot' death caused the vacancy. If a vacancy in office arises 
by reason of the removal of a special prosecutor, the division of the 
court may appoint an acting special prosecutor to scrve until any 
judicial review of such removal IS complcted. Upon the completion of 
sucp judicial review, the division of the court shall take appropriate 
action. 
"§ 594. Authority and duties of a special prosecutor 28 USC 594. 

"(a) Notwithstanding any other provision of law, a spccial prosecu­
tor appointed under this clmpter shall have, with respcct to aU matters 
in sucn special pros(l()utor's prosecutorial jurisdiction established under 
this chapter, full power and independent authority to exercise I',~~ 
investigative and prosecutorial functions and powers of the Depar~· 
ment of Justice, the Attorney General, and any other officllr or 
employee of the Dcpartment of Justice, except that the Attorney 
General shall exercise direction or control as to those matters that 

( 
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specifically require the Attorne,Y General's personal action under scc­
tlOn 2516 of title 18. Such in vestIgative and prosecutorial functions and 
powers shall include-

"(1) conducting proceedings before grand juries and other 
investlgations; 

"(2) participating in court proceedings and engaging in any 
litigation, including civil and criminal matters, thnt such special 
prosecutor deems necessary ; 

" (3) a'ppealing any decision of a court in any case or proceeding 
in which such special prosecutor participates in an official 
caRacity; 

'(4) reviewing all documentary evidence available from any 
source; 

"(5) iletermining whether to contest the assertion of nny 
testimonial,Privilege; 

"( 6) recClving appropriate naHonal security clearances nnd, if 
necessary, contestmg in court (including, where appropriate, 
participnting in in camera proceedings) any clnim of prlVilege 
or attempt to withhold evidence on.grounds of nationnl secnrity: 

"(7) making applicntions to any Federal court for a grant of 
immunit,y to any witness, consistent with ap~licable statutory 
requirements, or for warrants, subpenas, or other cOUlt orders, 
nnn, for purposes of sections 6003, 6004. nnd 6005 of tit.le 18, 
exercising the authority vested in a United States attorney or the 
Attornev General j 

"(8) lnspectin~, obtaining, or using the original or a copy of 
nny tax return, m nccordunce with the applicable statutes nnd 
regulations, and, for purposes of section 6103 of the Internal 
Revenue Code of 1954, nnd the re~ulations issued thereunder, exer­
cising the powers veste.d in n Umted Stotes ottol'ne), 01' the Attor­
nett General; and 

'(9) initiating and condncting prosecutions in any court of 
competent jurisdiction, framing nnd signing indictments, filing 
informntions. and handling all aspects of any cnse in the name 
of the United States. 

"(b) A special prosecutor appointed under this chapter shall receive 
compensntion nt n per diem rate equnl to the nnnunl rate of basic pny 
for lev('l IV of the Executive Schedule under section 5315 of title 5. 

"(c) For the purposi('s of carrying out the duties or the office of 
special prosecutor, a special prosecutor shall hnve power to appoint, 
fix the compensation, and assign the dutil'A, of such employet's as slIch 
Rpecinl prosecutor deems neCf:$~l'\:, (including investilmtors, attorneys, 
and pnrt-time consultnnts). The' positions of nll such employees are 
exempted from the competitive service. No stich employee mnv be 
compensated nt a rate excl'edinl! the mn:timnm rate provid('d for 
GR-1R of the Genernl Scllerl1111' under sl'ct.ion 5:1:12 of title 5, 

U(d) A specinl prosecutor may request assistance from the Depnrt­
ment of .Just.ice. nnd the Depnrtment of .Justice shnll nrovide that 
assistnnce, which may include nccess to nny records, files, or other 
mnterinls relevnnt to mntters within snch specinl pl'os('cntor'R prose­
cutorinl jurisdiction, nnd the use of the resources onel personnel 
nl'cessarv' to perform sllch special prosecutor's duties. 

"(e) A. snl'cinl prosecutor may ask the Attorney Gl'l1ernl or the 
division of t,he cOllrt to refer matters related tothe spl'cial prosecutor's 
prosecl1torinl jl1risdiction. A specinl prosecl1tor ma~' accl'pt r('ferral 
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of a matter by the Attorney General, if thll matter relates to a matter 
within such special prosecutor's prosecutorial jurisdiction as estab-
lished by the division of the court. If such a referral is accepted, the Notification. 
special prosecutor shall notify the division of the court. 

"(f) A special prosecutor ahall, to the extent that such special 
prosecutor deems appropriate, comply with the written poliCIes of 
the Dep!!,rtment of Justice respecting enforcement of the cl'iminalla ws. 
"§ 595. Reporting and congressional oversight 28 USC 595. 

U(I\) A special prosecutor apllOinted under this chapter nmy make 
public from time to time, and shall send to the Congress statements 
or reports on the activities of such special prosecutor. These state­
ments and reports slmll contain snch inforlllatIon as Stich special pros('­
eutor deems appropril\te. 

U(b) (1) In addition to any reports made under subsection (11.) of 
this section, and before the termination of a special prosecutor's office 
under section 596(b) of this title, such special prosecutor shall submit 
to tlle division of the court It report under this subsection. 

"(2) A report under this snbsection shall set forth fully and eom- Report contenl8. 
pletely a description of the work of the special prosecutor, including 
the disposition of all casC's brought, and the reasons for not prosecllting 
any matter within the prosecutorial jurisdiction of such special prose-
cutor whicll was not prosecuted. 

"(:1) The division of the court may I'clease to the Congress, the 
public, 01' to any I\ppropriate person, such portions of a report. ·lnn.de 
undm' this liubsection as the division deems appl'Opriate. The division 
of the court shall make such orders as are appropriate to protect the 
t'ights of nny indil'idunl named in such report and to prevent undue 
hiterfel'ellce with nny pending prosecution. The division of the court 
may make nlly portion of a report under this section available to any 
indiddual nnmed in such report for the purposes of receiving within 
1\ time limit. set by the divislOn of the court any comments or factual 
infol'mat.ion that such individual may submit. Such comments and 
fnctual information, in whole or in part, may in the discretion of such 
di vision 00 inclmled as an appendix to such report. 

"(c) A spcciall)rosecutnr shall advise the House of Representatives 
of any substnntia and credible informntion Wllich such special prose­
cutor l'eceh'('s tllllt may constitute grounds for an impeachment,. 
Nothing in this chapter or section 49 of this title shall prevent the 
Con~l'es.c; at· e1th('!' Housc thereof ft'Om obtaining informntion in the 
cours\I of nn impeachment proceeding. 

"(d} The appropriate committees of the Congress shnll hnve over- Overfight 
sight Jurisdiction with respect to the officin! conduct of nllY special jurisdiction. 
pl'OSeclltol' appointed under this chaJlter, and sllch special p'rosecutor 
shall have the duty to cooperate with the exercise of such ovel'l>ight 
j I1risd iction. 

"( e) A majol'ity of mnjority party members 01' a majority of alI nOIl­
majority party members of the Co~mitt~e. on the .Judicinry of either 
House of the Congress may request III wrltlilg that thr. Attorney Ol'n-
ct'a! apply for theappointrnent of a special prosecutor. Not, late,!' than Written 
thiJ'ty days after the receipt of such a request, or not later than fifteen notification. 
days after the co~pletion of a preliminnry investigation of the matter 
with respect to which the request is mnde, whichever is later, the Attor-
ney Genernl shaH provide written notification of anv nction the Attor-
ney General haa taken in response to stich rt'qltest and, if no application 

( 

( 



t. 

1 

)-

92 STAT. 1872 

28 USC 596. 

Report, submittal 
to congrel8ioDiI 
committees. 

Judicial review. 

Notification. 

28 USC 597. 

323 

PUBLIC LAW 95-521-0CT. 26, 1978 

has been made to the division of the court, why such application was 
not made. Such written notification shall be provided to the committee 
on which the persons making the request serve, and shall not be 
revealed to any third party, except that the committee may, either 
on its own initiative or upon the request of the Attorney General, mo.ke 
public such portion or portions of such notification as will not in the 
committee's judgment prejudice the rights of any individual. 
"§ 596. ltemol'nl of a special prosecutor; termination of office 

"(a) (1) A sp(lcial prosecutor appointed under this chapter may be 
removed from office, other than by impeachment and conviction, only 
by the (>8rsonal action of the Attorney General and only for extraor­
dmary impropriety, physical disability, mental incapacity, or any 
other condItion that substantially impairs the performance of such 
special prosc('utor's dutics. 

"(2) If a special prosecutor is removed from office, the Attorney 
General shall promptly submit to the division of the court and the 
Committees on the JudICiary of the Senate and the House of Represent­
atives a report specifying the facts found and the ultimate grounds for 
such removal. The committees shall make available to the public such 
report, except that each committee may, if necessary to protect the 
rights of any individual named in the report or to prevent undue 
interference with any pending prosecution, delete or postpone pub­
lishing any or all of t.he report. The division of the court may release 
any or all of Juch report in the same manner as a report released 
unner section 50/i(b) (3) of this title and nnder the same limitations 
as apply to the release of a report under that section. 

"(3) A special prosecutor so removed may obtain judicial review 
of the removal in II. civil action commenceCi before the division of 
the court and, if such removal was based on error of law or fact, ma:; 
obtain reinstatement or other appropriate relief. The division of the 
conl't shall cause such an action to be in every way expedited. 

"(b) (1) An office of special prosecutorsnall tenninate when (A) the 
sJ>ecial prosecutor notifies the Attorney General that the investlglltion 
of all matters within the prosecutor'ial jurisdiction of snch special 
prosecutor or accepted by such special prosecutor unrler section 504 
(e) of tllis title, and any resulting prosecutions, have been ('orupletp.d 
01' so substantially completed tl1l1t it would be appropriate for the 
Dcpartment of Justice to complete such investigatIOns and prosecu­
tions anrl (n) the special prosecutor files a report in fnll compliance 
with section 595 (b) of this title. 

"(2) The division of the court, either on its own motion or upon 
snggestion of the Attorney General, may terminate an office of 
s)Jeci!lJ prosecutor at any time, on the ground that the investigation 
of all matters within the prosecnt.ori!ll jurisdiction of the specialllrose­
cutor or !lc('epted by such spedal prosecutor under section 504(e) of 
this title, and any j'esnHing prosecutions, have been completed or so 
substantially completed that It would be appropriate for the Depart­
ment of Justice to complete such investigations and prosecutions. At 
tIle time of terminat.ion, the special prosecutor shall file the report 
required by Rection 505 (b) of thIS title. 
"§ 597. Relationship with Department of Justice 

"(a) Whenever 0. matter is in the prosccutorial jurisdiction of 0. 
specinl prosecutor or has been accepted by 0. special ,Prosecutor under 
section 1i04(e) of this title, the Department of JustIce, the Attorney 
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General, and all other officers and employees of the Department of 
Justice shall suspend all investigations and proceedings regarding such 
matter, except to tlle extent re<{uired by section 594( d) of this title, and 
except insofar as such special prosecutor agrees in writing that such 
investigation or proceedmgs may be continued by the Department of 
Justice. 

"(b) Nothing in this chapter shall prevent the Attorney General 
or the Solicitor General from making a presentation as amicus curiae 
to any court as to issues of law raised by any case or {lroceeding in wllieh 
a special prosecutor participates in an official capacIty or any appeal of 
such a cnse or proceeding. 
"§ 598. Termination of effect of chapter 28 USC 598. 

"This chapter she.ll cease to have effect five years after the date of the 
enactment of this chapter, except that this chapter shall continue in 
cffcl!t 'vith respect to then pending matters before a special prosecutor 
that in the j'udgment of such special prosecutor require such continua­
tion until t lat special prosecutor determines such matters have been 
completed.". 

(b) The tables of chapters for title 28 of the United States Code 
and for part II of such title 28 are each amended by inserting immedi­
ately after the item relating to chapter 37 the following new item: 
"39. SpecIal prosecutor.". 

(c) Thel'e are authorized to be appropriated for each fiscal veal' such 
Bum~ as may be necessary, to be held by, the Department of :Tust.ice as a 
contmgent fund for the use of any specml prosecutors appomted under 
chapter 39 (relnting to special prosecutor) of title 28 of the United 
Statl's Code in the carrying <1ut of functions under such chapter. 

ASSIGNlIlENT OF JUDGES TO DIVISION TO Al'1'OINT SPECIAL PROSECUTORS 

SEC. 602. (a) Chapter 3 of title 28 of the United States Code is 
amended by Rdding at tlle end the following: 

Approfria~ion 
authonzation. 
28 USC 591 note. 

"§ 49. Assignmllnt of jUdgl!B to division to appOint special pros- 28 USC 49. 
ecutors 

"( a) Beginning with the two-year period commencing on the dnte of 
the enactment of this section, three judges or justices shall be assigned 
for ench successive two-year period to a division of the United States 
Court of Appeals for the District of Columbia to be the division of the 
court for the purpose of appointing special prosecutors. 

U (b) Except as provided under subsect.ion (f) of this section, assign­
ment to slIch division of the court shall not be a bar to other iudicial 
assil!1lments during the term of such division. • 

U(e) In assigning judges or justices to sit on sllch division of the Priority. 
court, priority shall be given to senior circuit judges and retired 
justices. 

"(d) The Chief Justice of the United States shall designate and 
assign three circuit court judges or justices, one of whom shall be 11 
judge of the United States Court of ApJ}eals for the District of 
Columbia, to such division of the court. Not more than one judge 
or justice or senior or retired judge or justice may be named to such 
division from a partie,ular cOl\rt. 

I/(e) Any vacancy in such division of the court Ahall be filled only Vacancy. 
for the remainder. of the two-year period in which such vaca~cy 

t 

{ 

{ 



92 STAT. 1874 

• 
1 

28 USC 528. 

Rule. and 
regulation •• 

I 

I 28 USC 529. 
Report to 
Congres •• 

• 

325 

PUBLIC LAW 95-521-0CT. 215.1978 

occurs and in the silme manner as initial nssig.nments to such division 
were made. 

"(f) Except as otherwise provided in chapter 39 of this title, no 
member of such division of the court who palrt.icipated in a function 
conferred on the division under .chapter 39 of thlS title involving Ii 
special prosecutor shall be eligibll~ to participllte in any judicial pro­
ceeding concerning 0. matter which involves IlUch special prosecutor 
while such special prosecutor is serving in that office or which involves 
the exercise of such special prosecutor's offici ILl duties, re~ardless of 
whether such special prosecutor is still serving in that office.' • 

(b) The tnble of sections for chnpter 3 of title 28 of the United Stntes 
Code is nmended by ndding at the end the followl\ng item: 
"40. Assignment ot judges to division to appoint spcclnlll'rosccutors.". 

DISQUALU'IOATION OF OFFIOEIlS AND E1IPLOYEES OF THE DEPAIlTMEN'I' OP 
JUSTIOE AND ANNUAL REPORT OF A'I'TOnN~,Y GENERAL 

SEO. 603. (a) Chapter 31 of title 28 of the Unit.ed States Code is 
amended by adding nt the end the following: 
"§ 528. Disqualification of officers alld employees of the Depart. 

ment of Justice 
"The Attorney General shnll promulgate rules and regulations which 

require the disqualification of nny officer or employee of the Depart­
ment of Justice, including a United States attolney or a member of 
such attorney's staff, from llarticipation in a particular investigation 
or prosecution if such partICipation max result in a personal, finan­
cial, or political conflict of interest, or the app,earance thereof. Such 
rules and regulations max I?rovide that a wlllful violation of any 
provision thereof shall result m removal from office. 
"§ 529. Annual report of Attorney General 

"Beginning on June 1, 1979, and at the beginning of each regular 
session of Congress thereafter, the Attorney General shall report to 
Con~rcss on the activities and operations of tho Public Integrity 
SectIOn ot' any other unit of the Department of Justice designated to 
supervise the investigntion and prosecution of-

"(1) any violation of Federal criminal law by nny individual 
who holds or ,vho at tho time of such violation hold a position, 
whether or not elective, as a Federal Government officer, employee, 
or special employee, if such violation relates directly or indirectly 
to such individunl's Federal Government position, employment, 
or compensation; 

"(2) any violation of any Federnl criminal law rolating to 
lobliYlllg, conflict of interest, campaigns, and election to publio 
office committed by any person, except insofar as such violation 
relates to 0. matter involving discrimination or intimidation on 
grounds of race, color, religion, or national origin; 

"(3) any violation of Federal criminal law by any individual 
who holds or who at the time of such violation held 0. position, 
whether or' not elective, as a State or locnl government officer or 
em~loyee, if suoh violation relates directly or indirectly to such 
indlVidlml's Stnte or local government position, employment, or 
compensation; and 

"(4) such other matters as the Attornoy General mny del)m 
appropriate. 
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Such report shall include the number, type, and disposition of all 
investigations and prosecutions supervised by such Section or such 
unit, except that such report shall not disclose information which 
would interfere with any pendine investigation or prosecution or 
which 'Would improperly infringe upon the privacy rights of any 
individuals.". 

(b) The table of sections for chapter 31 of title 28 of the United 
States Code is amended by adding at the end of the following: 
"1\28. DlaqualUlcatlon of officers RDd employees of the Department of Justice. 
"1129. Annual report of Attorney General.". 

EFFECTIVE DATE 

92 STAT. 1875 

SEC. 604. Except as provided in this section, the amendments made 28 USC 591 note. 
by this title shall take effeCt on the date of the enactment of this Act. 
The provisions of chapter 39 of title ~g of the United States Code, 
as addcd by section 601 of this Act, shall not apply to sl?ecific informa-
tion received by the Attorney General I,>ursuant to section 591 of such 
title 28, if the Attorney Geneml determmes that-

(1) such specific information is directly related to a prosecu­
tion r.ending at the time such specific information is received by 
the Attorney General; 

(2) such specific information is related to a matter which has 
been presented to a grand jury and is received by the Attorney 
General within one hundi'lld anu ilighty days of the date of the 
enactment of this Act; ()r . 

(3) such specific information is reln.ted to an investigation that 
is pending at the time such specific information is received by the 
Attorney Genera], and such specific information is received by the 
Attorney General within ninety days of the date of the enactment 
of this Act. 

, 0 

r 

." 






