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FOREWORD 

• 
~ 

The National Center for Defense Management was established in 1974 by 

a grant from the Law Enforcement Assistance Administration (LEAA) to the 

• National Legal Aid and Defender Association (NLADA). The primary objec-

tive of the Center is to improve the efficiency and professional quality 

of defense delivery systems through the provision of technical assistance 

• to organizations, communities, states or other agencies responsible for 

providing criminal defense services to the indigent accused. 

• The activities of the Center include the planning, development and 

organization of new criminal defense delivery systems; at both the state 

and local levels; the evaluation of existing defender and assigned coun-

• sel systems; the provision of management assistance to defender offices; 

the development of management training programs; and the publication of 

monographs and other materials useful to counsel for indigent defendants. 

• 
This Report is in furtherance of these objectives and activities. 
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PREFACE 

At the request of the Nstion8l Center for DefenGe Management (the 

Center), Professor Shelvin Singer, Chicago-Kent Law School, visited the of-

fices of the State Defender of Kentucky in Frankfort, Kentuc\cy in the Spring 

of 1978 for the purpose of precisely defining a range of services requested 

from NCDM by that office. There he discussed with J::lck E. Farley (State De-

fender), William Holt (financial analyst), and William Ayers, the specific. 

nature of their request. Pr.ofessor Singer is recognized as a national expert 

in the field of indigent dE~fense services. The State Defender Agency, known 

as the Office For Public Advocac.y, is principally engaged in appellate and 

post-conviction work (taking cases after conviction from the various coun-

ties). The defender agency also is the conduit for state financing of local 

defender and assigned counsel systems and conducts statewide training programs 

for defenders and lawyers on assigned counsel panels. Occe.sional1y, state 

defender personnel will also participate as trial counsel in particularly 

serious cases. 

The state defender staff in Frankfort consists of approximately 86 

persons and 21 of them are attorneys. The defender also has three regional 

offices staffed by one attorney in each office. 

For the fiscal year beginning July 1, 1978, the state defenner agen­

cy's budget is 2.8 million dollars. Of that 1.5 million will go to the coun-

ties for trial level criminal defense for people who cannot retain counsel. 
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The present state defender legislation contemplates that the counties will pro-

vide substantial additional financing for county defender services. However 

this has happened only in Jeffersu~l County (Louisville) and Fayette County 

(Lexington) . 

Assigned counsel panels are the predominant method of providing defense 

services. A few counties do have a part-time nefender and three counties h.ave 

full-time defenders. 

Effective January 1, 1978, the Kentucky court system underwent substantial, 

drastic reorganiza.tion. The various local trial courts which were often pre-

sided over by non-lawyer judges were abolished. No~'the trial level is the 

District Court with jurisdiction over misdemeanor, j-cni'enile, and felony proba-

ble cause hearings. 

In felony matters, after indictment, the Circuit Court takes trial juris­

diction. All felonies must be charged by indictment; a matter may be charged 

by indictment without a probable cause hearing; so occasionally the District 

Court will not become involved in a felony case. 

As of July 1, 1976, an intermediate appellate court consisting of 14 jud­

ges was added to the system. The appellate court is centralized in Frankfort 

but sits in panels of three judges in various parts of the state. 

Remaining is the seven member State Supreme Court. All appeals where the 

imposed sentence is 20 years of incarceration or more, or death, go directly 

from the trial court to the Supreme Court. All other cases are appealed to 

the Appellate Court. The Supreme Court, however~ may exercise discretionary 

authority to review appellate decisions upon request of one of the parties. 
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A number of problems has been identified in the last several years by t~e 

State Defender. These include questions regarding the adequacy of local trial 

counsel in some instances and questions on the adequacy of providing counsel in 

all cases where counsel is required. 

The Stat: Defender has taken steps to improve the system. Among such steps 

is a new projec.t funded with federal Law Enforcement Assistance Administration 

funds (LEAA) to provide for appellate level work by local attorneys under state 

defender supervision where the sentence imposed is nine years or less. 

As a result of this involvement by 'ocal attorneys, it is hoped that the 

level of consciousness of local attorneys will be raised; that the rtf"learch and 

review will act as as training mechanism and the central office case load will 

be reduced, freeing staff attorneys so they can spend more time in the counties 

for supervision and administrative purposes. However, one of the significatlt 

results of the ne~.r court system is a dramatic increase in assigned counsel 

cases. The State Defender believes that this is the result of the replacement 

of non-la.wyer juoges by lawyer judges who feel a duty to provide counsel in 

cases where the lay judges ignored the counsel question. This has heightened 

the need for a more closely integrated, supervised, state system. 

Accordingly, the State Defen.der has sought additional LEAA funding and an­

ticipates a $250,000 (approximately) grant effective October 1, 1978. In re­

thinking the use he will make of that money, the State Defender has modified 

his plan as expressed in the NCDM Prospectus of January 5, 1978. Rather than 

attempting to more closely integrate the entire state, the State Defender will 

now take a more cautious approach and only structure the Southeastern part of 
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Kentucky (consisting of approximtely 26 counties) into five regions with full-

• time attorney and support personnel staffs to provide representation for the 

entire region (each office servicing several surrounding counties). At the pre-

sent time, the indigency rate in that area for criminal cases is approximately 

• 90% for felonies and misdemeanors combined. There are part-time defenders in 

three of the counties and a full-time defender in one county. The remaining 

counties are served by assigned counsel panels. The existing defenders will be 

• invited to join the defender agency but it is anticipated that they would 

choose to remain in private practice except, perhaps, for the full-time oefen-

der. The assigned counsel panels would continue to serve in conflict cases . .. 
Each of the defender regional offices is to function under the direct super-

vision of the State Defender (unlike the present county defender and assigned 

counsel panels). 

• The Southeastern region was selected for this experiment because it is an 

area of extra.ordinary p(,·verty. The counties are in need of and eager for out-

side assistance and as a result more state invovlement would be welcomed. 

Closer supervision of county defense services by the state defenner would en-

counter resistance if attempted in other parts of the state. However, if this 

project is suc.cessful, it could be' used to convince the remainder of the state 

• that state supervision is desirable and the present project would serve as the 

prototype for organizing the entire state. 

As a result of this plan mod ification, the State Defender of Kentucky 

• requested assistance from the Center. 
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• STATEMENT OF WORK 

I Following the visit and report of Professor Singer, the Center engaged 
I • Arthttr J. Tarnow, Esq. as a consultant for this Pilot Program. Mr. Tarnow now 

practices law in the City of Detroit. He had previously been Foundation State 

Appellate Defender and prior to that experience was Chief Deputy Defender for 

• the Legal Aid and Defender Association in Detroit. 

The consultant visited with the Public Defender and wi.th members of his 

• staff on June 20th and familiarized himself with the region to be served and 

all available statistical information. 

• The specific technical assistance requested had three dimensions: 

1. Provide assistance in determining the location of the regional 

offices and defining the area to be serviced by each office. 

• 2. Review the proposed staffing patterns for the regional offices 

and recommend any appropriate revisions. 

3. Analyze the resource requirements for such a regional program 

• and provide cost information detailing the funding in addition 

to the antic~pated $250,000 LEA! grant that will be required to 

set up and operate this regional system annually. 

" 

• 
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THE STATEWIDE PUBLIC DEFENDER OFFICE 

• 
In October, 1972, Kentucky established a statewide public defender program. 

The system is coordinated through a central office in Frankfort, the State Cap-

• ital. This office oversees administration of the entire statewide program as 

well ar; the handling of all appeals. Each county in the state has the option, 

under the statute, of choosing what type of criminal defense system they wish 

• to have .. The options include: 

1. Assigned Counsel; 

2. Non-profit organization; 

• 3. Full-t ime Pub 1 i c De fend er . 

The State Public Defender may reject any of these plans and appoint a Pub-

• lic Defender hired directly by the Central office. Most counties, as indicated 

in the Preface, utilize the assigned counsel system; a few have a part-time de-

fender and three counties have the benefit of full-time defender services. 

• The Office of Public Advocacy (OPA), as the statewide defender services is 

called, ha$ recently confronted a crisis. Because of rising caseloads and 3 

lack of adequate funds, it is becoming increasingly difficult to furnish the 

• quantity and quality of defense services needed in each of the communities of 

Kentucky. With only four months of experience with the new District Court sys-

tem the number of persons who are being appointed counsel is increasing by 

• leaps and bounds, apparently because the district judges being lawyers are 

particularly concerned about observing the constitutional principles requiring 

the appoinbnent of counsel for indigent persons. 
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More and more trial courts are finding that local public defenders are re-

fusing to accept cases or resigning from their positions because (1) private 

practic2 has become ,;0 1ucrative~ or (2) the fees available for public defender 

cases are not sufficient to meet their requirements. The local cour~s are 

either having to fend for themselves by finding defenders in adjoining counties 

or calling on the central office of the public defender to provide services. 

Since there are only two lawyers in the central office currently available to 

try cases at the local level, an impossible burden has been put on them. The 

growing caseload must be dealt with. 

Many of the problems and complaints come from an area of Southeatern Ken-

tucky comprising some twenty-six counties included in the Kentucky River, Big 

Sandy, and Cumberland Valley Area Development Districts along with five ad-

joining counties. In this area the problem of case10ads and a lack of local 

public defenders has become particularly acute. Experience indicates that the 

Office for Public Advocacy desperately needs the capability to provide add it-

iona1 direct defender services in the local communities and this need is par-

ticu1ar1y great in these localities. 

At a meeting of the Courts Advisory Committee of the Kentucky Crime Com-

mission on April 7, 1978, in response to a request from the Office of Public 

Advocacy (OPA), the Courts Committee voted to allocate the sum of $250,000 

(from a total allocation to the Courts Committee of $1,500,000 for the 1979 

criminal justice plan) to the OPA. The state defender proposed to set up a 

system of five regional defender offices in the Kentucky River, Big Sandy. and 

.. , 
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Cumberland Valley Ar.ea Development Districts. A grant application for the Crime 

Commission's September meeting is being prepared. The Action Plan for 1979 

will not be approved until June and grants pursuant to this plan will not be 

received until the September meeting. At present, allocations to the subject 

twenty-six counties are the approximate sum of $186,000 for local defender ser­

vices. With the additional $250,000 grant money plus so~e $27,000 in matching 

funds from the Department of Justice, the Defender hopes to fund a reasonab1y 

adequate program. 

He also plans to use a number of already available services. For example, 

t\070 present staff investigators are located in the affected region. One fuU·· 

time attorney and one full-time secretary are already located in Prestonsburg. 

Based on caseload, geography, travel time, and other factors it is proposed 

to place regional offices in London, Hazard, and Prestonsburg which are now 

Area Development District headquarters; with an ac1ditional office in the north­

ern part of the region, perhaps in Beattyville or Stanton, plus one more office 

in either Harlan or Pineville. 

The fiscal year for the Law Enforcement Assistance Administration (LEAA) 

does not begin until October 1, 1978 and runs through September 30, 1979. 

Although the future of LEAA is not clear at this time, it is hoped that this 

agency or its successor would be able to provide funds for at least One con­

inuation year. Therefore, this project could be funded in large part with 

federal funds until at least June 30, 1980 or perhaps even September 30th of 

that year. 
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CONSULTANT'S FINDINGS AND RECOMMENDATIONS 

Stati.stics 

There were 18,798 misdemeanors for ~he entire area for the la~t year r.e-

ported. The ma;ority of those cases would require assigned counsel. In 

addition there were 73 appeals f.rom the District Court to Circuit Court. It 

\-muld be f;.ir to predict the involvement ryf counsel in more misdemeanor case~, 

which there will be under this program, and there will be many more such cases 

appealed to Circuit Court. A majority of those appeals will require as much or 

nearly as much work as the average appeal from Circuit Court. 

There ,..rere 1,543 felony cases in the District Court. A number of these 

cases rea~h Circuit Court. That is, the felony cases in District Court are 

the prelimi.nary portions of the felony cabes that rea.ch Circuit Cotlrt (phone 

conversation with Jim Woods). Therefore, the important figure is the Circuit 

Court felony figure. Hm..rever, in terms of court time, it must be remembered 

that many Circuit Court felony cases commenced in District Court at proceedings 

requiring the presence of counsel. 

The Circuit Court felony total was 777. This includes 221 commenced by 

means other tha,n indictment. 

Proposed Budget 

The proposed budget for the twenty-six county area totaled $582,215. This 

includes 16 attorneys and 19 support staff. Among the support staff '''ere in-

vestigators, para-legals, stenographers and a clinical psychologist. 
, 

Five regional offices are to be established. The entire proposed budget is 

attached as Appendix C. 
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Analysis. 

There are two definitions of acceptable case loads . One 1S in terms of cases 

per attorney per year.* The other is in terms of open cases at a given time. 

There is not enough information for the latter approach. 

The acceptable caseload adopted by the National Advisory Commission (NAC) 

are: 

A. Felony cases: 150 per attorney per year. 

B. Misdemeanors: not more than 400. Number is dropping as more trials. 

C. Appeals 25 per attorney per year. 

Using the NAC standards to determine the number of attorneys necessary to rep-

resent persons charged yields the following results: 

Misdemeanors (37,596 ) = 94 

Misdemeanor appeals (146) = 6 

Felony (1,554) = 10 

Total 110 

The total for the categories using the most current fi~lres would be 110. 

Note, there are at least 45 government attorneys prosecuting these cases. That 

figure includes assistant a,ttorneys general and prosecutors, but does not in-

c1ude local prosecutors of misdemeanor cases, if they are not county prosecu-

tors. 

*The National Advisor.y Connnission Repilrt on Criminal Justice and Goals, 
Courts, Standard 13.12 (1973) (NAC). 
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Several other faetors must be considered to fully understand the nu.mber of 

attorneys required: 

First, the standard set by NAC did not consider the effect of travel time. 

Thus, the number of attorneys needed would be more, because of the travel time. 

Sf'conci, the misdemeanor appeal number is predictably greater once the pro­

gram starts. Therefore, more attorneys may be needed for the extra appeals. 

Third, the number of felony cases listed in the district court is greater 

than the number than get to circuit court. This may be due to cases being dis­

missed or cases where other dispositions occur. Th~se cases may have involved 

an attorney. Thus, it is clear more attorneys may be needed. 

Fourth, the calculations set forth above presume that all of the cases re­

quire assigned counsel. This ignores the possibility that counsel might be 

retained. It further ignores the possibility that a person would waive their 

right to assigned counel; something that happens all too regularly in misde-

meanor cases. 

Fifth, para-legals and other trained support staff may increase the pro­

ductivity of an attorney. 

Sixth, the'figures do not include either mental commitments or juvenile 

cases. 

To the extent these factors were not used, the conclusion as to the total 

number of attorneys required is flexible. 
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Conclusions. 

It is clear the amount of money available for the project will not allow 

the hiring of 55 attorneys and the necessary support staff. Note, the current 

budget for 16 attor.neys and 19 support staff has little excess. It has an ap-

propriate ratio of support staff to attorneys. 

overhead. 

It also has little excess in 

The question that must be addressed is whether or not more money may be 

made available. If not, then the question is: how is the caseload to be re­

duced to a managable level? 

It is rec.ommended that either: 

1. 

2. 

The project eliminate coverage in several counties, or 

A determination be maoe on the basis of the nature of 

the misdemeanor charged to eliminate enough of the mis­

demeanor cases to make the number managable. 

These recommendations recognize that the project area chosen 1.S rational, 

based on the geography, need, and administrative reality. 

'I'his report t"ill not recommend which course of action is the best. There 

are too many geogr~phical, political and philosophical considerations involved 

for an outsider to presume to make the choice. 
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REGIONAL MAP SHOWING THE LOCATIONS OF THE FIVE REGIONAL OFFICES. 
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PROPOSED BUDGET FOR REGIONAL OFFICES 

BEATTYVILLE LONDON PINEVILLE 

Asst. PD III $ 15,288 $ 15~ 288 $ 15,288 
Asst PD II 13,200 
Asst. PD I 11,976 11,976 11,976 
Asst. PD I 11,976 11,976 11,976 
Prir.. C1k. Steno. 7,344 7,344 7,344 
Clerk/Steno 5,484 5,484 5,484 
Paralegal 7,500 7,500 7,500 
PD Invest. III 9,852 9,852 
Clinical Psych. V 
Fringe Bene fi ts (15%) 10,413 12,393 8,935 
Total Salaried 
Personnel $ 79,833 $ 95,013 $ 68,503 

Local Counsel Panels $ 5,000 $ 5,000 $ 5,000 

Rent: 
Rent: 5/yr x 1500 sq. ft. 7,500 7,500 
Rent: 5/yr x 2000 sq. ft. 10,000 
Travel 2,700 3,300 2,700 
Telephone 600 750 600 
Supplies 1,000 1,200 1,000 
Postage 500 600 500 
Word Processor (Rent) 6,000 6,000 6,000 

Purchase: 
Furniture & Equipment 
Exec. Desk/Chair-$500' ea. 2,000 2,500 2,000 
Steno Desk/Cha1r-$400 ea. 800 800 800 
IBM T~/pewriter 650 650 650 
Reception Area Furniture 300 300 300 
Miscellaneous Equipment 300 300 300 
Library 5,000 5,000 5,000 

TOTAL BUDGET $112,183 $131,413 $100,853 

RECAPITULATION: 

16 Attorneys 
= $416,415 

19 Support Staff 

Local Counsel Panels 
Operating Expenses 
Furniture & Library 

TOTAL PROPOSED BUDGET 

= 
= 
= 

$ 25,000 
$ 95,050 
$ 45,750 

$582,215 

- Appendix C, page 1 of 1 -

HAZARD PRES TONBURG 

$ 15,288 $ 15,288 

11,976 11,976 
11,976 11,976 

7,344 7,344 
5,484 5,484 
7,500 7,500 

9,852 
21,504 
12,161 10,413 

$ 93,233 $ 79,833 

$ 5,000 $ 5,000 

7,500 7,500 

2,700 2,700 
600 600 

1,000 1,000 
500 500 

6,000 6,000 

2,000 2,000 
800 800 
650 650 
300 300 
300 300 

5,000 5,000 

$125,583 $112,183 
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APPENDIX D 

BUDGETARY AND DEMOGRAPHIC DATA FOR THE FIVE AREAS. 



• 
PROPOSED LOCATIONS FOR REGIONAL PUBLIC DEFENDER OFFICES 

• BEATTYVILLE LONDON PINEVILLE HAZARD PRESTONBURG COMPOSITE 

Attorneys 3 4 3 3 3 16 
Support Staff 4 4 3 4 4 19 

Case loads 
FY 1976 - 1977 350 439 576 7b,.7 385 2,497 
FY 1977 - 1978 385 1,161 1,651 989 549 4,735 

Grants to 
Counties 
FY 1977 $23,320 $53,800 $51,218 $43,240 $38,460 $210,038 

FY 1978 $21,340 $48,800 $38,500 $40,060 $34,700 $183,400 

Population 47,/40 130,099 92,146 89,421 145,033 504,439* 

Percentage 
Below 
Poverty Level 48% 46% 45% 55% 43% 47% 

Population per 
Square Mile 34 47 76 46 60 52 

Regional PD 
Office 
Proposed Budget $112,183 $131,413 $100,853 $125,583 $112,183 $582,215 

Total Arrests 
for 1976 4,888 12,259 8,533 9,643 13,395 48,718** 

Index Crime 
Arrests 222 992 713 650 1,053 3,630*** 

*15% of state population. 

**20% of state total arrests. 

***13% of state index crime arrests. 

- Appendix D, page 1 of 1 -






