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U.S. COMMISSION ON CIVIL RIGHTS 

The U.S. Commission on Civil Rights is a temporary, independent, bipartisan 
agency established by Congress in 1957 and directed to: 

• Investigate complaints alleging that citizens are being deprived of 
their right to vote by reason of their race, color, religion, sex, age, 
handicap, or national origin, or by reason of fraudulent practices; 

• Study and collect information concerning h,al developments constituting 
discrimination or a denial of equal protection of the laws under the 
Constitution because of race, color, religion, sex, age, handcap, or 
national origin, or in the administration of justice; 

• Appraise Federal laws and policies with respect to discrimination or 
the denial of equal protection of the laws because of race, color, 
religion, sex, age, handicap, or national origin, or in the administration 
of justice; 

• Serve as a national clearinghouse for information in respect to 
discrimination or denials of equal protection of the laws because of race, 
color, religion, sex, age, handicap, or national origin; 

• Submit reports, findings, and recommendations to the President and 
~he Congress. 

MEMBERS OF THE COMMISSION 
Arthur S. Flemming, Chairman 
Stephen Horn, Vice Chairman 
Frankie M. Freeman 
Manuel Ruiz, Jr. 
Murray Saltzman 
Louis Nunez, Staff Dh'ector 
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Preface 
The intense national debate on affirmative action 

has calmed only slightly since the long-awaited 
decision by the Supreme Court of the United States 
in Regents of the University of California v. Bakke. 
As the introductory statement in this booklet 
explains, the diverse opinions by the Supreme Court 
in that controversial case in effect permit institutions 
of higher learning to use race and netional origin 
affirmatively in certain settings and in certain ways. 
But what exactly are those situations and what 
specifically are those forms'? 

Despite the confusion arising from the decision, 
Bakke is consistent with continuing Federal efforts 
that encourage affirmative measures to overcome 
current expre~sions of this nation's legacy of race, 
national origin, and sex discriminatio.il. Among those 
Federal efforts has been the first definitive statement 
by the executive 'branch on voluntary affirmative 
action in employment. The guidelines by the Equal 
Employment Opportunity Commission on this 
subject offer a unified and c0mprehensive perspec­
tive on the lawfulness of voluntary affirmative action. 

This publication is intended tn increase public 
understanding of affirmative action by making easily 
available the complete text of the Bakke decision 
and the Equal Employment Opportunity COillnilS­

sion's voluntary affirmative action guideline'!. These 
documents state present national policy with respect 
to affirmative action in education and employment. 
This Commission hopes that their widespread 
dissemination will contribute to an informed and 
productive national debate on the pivotal civil 
rights issue of affirmative action. 
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Introduction 
Few cases in the history of the United States 

Supreme Court have captured the attention of the 
American public as did Regents of the University of 
California v. Bakke.1 During the many months lead­
ing up to the decision, the case was often compared 
to Brown v. Board of Education,2 the landmark 
decision in which the Supreme Court declared that 
segregation of public schools deprived minority 
school children of the equal protection of the laws 
guaranteed them by the 14th amendment to the 
Constitution. 

A As in Brown, the questions raised in the Bakke 
.. case were seen on the legal horizon long before they 

came to the Supreme Court. Both cases also became 
rallying points for many individuals and organiza­
tions who hoped the Court would provide a legal 
resolution to controversial issues on which there 
appeared to be no national consensus. There, how­
ever, the similarity ends. 

The decision announced by the Supreme Court on 
June 28, 1978, bears little resemblance to the Brown 
decision handed down nearly a quarter-century 
earlier. Brown had been a bold, precedent-shattering 
decision, marking a shift in direction that would 
work fundamental changes in many aspects of 
American society. Significantly, the Brown decision 
represented the unanimous judgment of the nine 
Supreme Court Justices. e Bakke, on the other hand, was entering a new 
area of the law. It was the first Supreme Court 
decision addressing when voluntary measures in­
tended to remedy the present effects of past race­
concious actions may themselves take race into 
account. Its lack of unanimity was its most impor­
tant, and confusing, aspect. No single opinion 
represented the views of even a bare majority of the 
Justices. Six separate opinions were published, two 
of which were supported by four Justices apiece. The 
swing vote was cast by Justice Powell. His separate 
opinion agreed with certain portions of these two 
major opinions while using entirely different reason­
ing to reach his conclusions. 

This split on the Court produced one 5 to 4 
majority that ordered Allan Bakke admitted to the 
Medical School of the University of California at 

~ 483 U.S. 265 (1!17S) . 
• 347 U.S. 483 (1954). 

Davis and found its affirmative action program 
illegal. By another 5 to 4 majority, however, the 
Court held that at least some forms of race-conscious 
admissions procedures are constituthmal. 

While these conclusions commanded the support 
of five Justices, none of the Justices' reasoning is 
accepted by more than four. Consequently, it is very 
difficult, if not impossible, to predict how the Court 
will respond when presented with different facts in 
another affirmative action case. 

The facts of the Bakke case as presented to the 
Supreme Court, although limited, are essential to 
understanding the Justices' various views. The 
Medical School of the University of California at 
Davis opened in 1968 with an entering class of 50 
students. The s~hool's admissions plOcedures for 
that year resulted in a class with no blacks, no 
Mexican Americans, and no American Indians. Over 
the next 2 years, the faculty worked at developing a 
special admissions program to increase the partici­
pation of minority studr.nt~ Tn 1971 the size of the 
entering class was doubled, and 16 of the 100 seats 
were set aside to be filled by "disadvantaged" appli­
cants chosen by the special admissions committee. 
In practice, "disadvantaged" meant minority 
applicant. 

Allan Bakke, a white male, applied for admission 
to the medical school in 1973 and again in 1974. In 
both years, he was rejected. Contending that 
minority candidates with lower grade averages and 
test scores were admitted under the special program, 
Bakke brought suit in a California State court. He 
argued that he had been discriminated against be­
cause of his race when he was prevented from 
competing for the 1 Q reserved seats and alleged that 
the medical schools' special two-track admissions 
system violated the equal protection clause of the 
14th amendment to the United States Constitution, 
a similar clause in the California constitution, and 
Title VI of the Civil Rights Act of 1964.3 The Cali­
fornia Supreme Court affirmed the lower court's 
ruling that the program violated the Federal Consti­
tution and ordered the medical school to admit 
Bakke. 

3 Title VI prohibits the Federal government from giving 
financial assistance to any person who discriminates on the 
basis of race, color, or natIonal origin. 42 U.S.C. §§2000d-
2000d-6 (1976). 
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Before the case was argued in the Supreme Court, 
literally hundreds of graduate schools, civil rights 
organizations, and other groups filed over 60 amicus 
curiae brief!:.. 4 Several of these briefs pointed out 
that facts favorable to minority interests were not 
being presented by either Bakke or the university, 
and argued that the case should be returned to the 
California courts so that the facts could be more 
fully developed. 

However, the Supreme Court went ahead with the 
case, and on June 28, 1978, its opinions were issued. 

Justice .hhn Paul Stevens, joined in his opinion 
by Chief .i li.stice Warren Burger, Justice Potter 
Stewart, and Justice William Rehnquist, ruled that 
the medical school had violated Title VI. These four 
Justices read Title VI to mean that race cannet 
be the basis for excluding anyone from participation 
in a federally-funded program. Since the medical 
school had admitted that Bakke was excluded be­
cause of his race, these justices voted to order the 
medical school to admit Bakke. Justice Stevens' 
opinion went no further, however. He specifically 
stated that it was unnecessary to discuss how the 
14th amendment should be applied to th(l issue in 
the case, writing that it was "perfectly clear that the 
question whether race can ever be used as a factor 
in an admissions decision is not an issue in this case, 
and that discussion of that issue is inappropriate." 5 

Another group of four Justices, WilHam Brennan, 
Byron White, Thurgood Marshall, and Harry 
Blackmun (hereafter called the Brennan group), 
voted to reverse the entire lower court decision. 
They believed that both Title VI and the 14th 
amendment would permit the university to take 
voluntary, race-conscious steps, even granting 
numerically-based racial preferences, when the pro­
gram is designed to remedy the effects of past 
discrimination. These foul' Justices did not think it 
important, for this purpose, whether or not the 
university itself had previously discriminated. So 
long as there is a sound reason to believe that 
minorities are still being handicapped by past dis­
crimination, the Brennan group would uphold 
race-conscious remedies. 

Justice Powell did not align himself with either 
block of Justices. On the one hand, he agreed with 

'Such briefs are filed in order to provide information to 
the Court by interested pt:i"Sons who have no legal right to 
bccome pal1t!cs to a lawsuit. The Latin phrase means "friend 
of the court." 

, 483 U.S. :lt411. 
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Justice Stevens that the admissions program violated 
Title VI. On the other hand, he joined with the 
Brennan group in concluding that race may properly 
be considered in many circu'llstances under the 14th 
amendment. Both of these propositions, therefore, 
have the support of five Justices, but Justice Powell's 
reasoning is the only reasoning that explains the 
result. Nonetheless, Justice Powell speaks only for 
himself when he explains the rationale for his 
support of both conclusions. 

It is clear. that, under both the 14th amendment 
and Title VI, the Supreme Court has upheld the use 
of race-conscious affirmative action remedies where 
there has been a judicial finding of discrimination. 
Likewise a majority of the Court would uphold 
affirmative action in instances in which a legislative 
body or administrative agency has made a finding 
that it is necessary to remedy identified discrimina­
tion. The four members of the Brennan group would 
also permit race-conscious affirmative action in other 
circumstances, even absent governmental findings 
of discrimination, so long as it is designed to remedy 
the lingering adverse effects of past discrimination 
against minorities. 

Justice Powell took a more limited view. He 
believes that race-conscious actions taken to aid 
minorities must be viewed as skepticaUy as the 
courts have traditionally viewed actions that disad­
vantage minorities and restrict their opportunities. 
He discussed only three circumstances in which he 
would uphold the medical school's use of racial 
classifications in admissions absent governmental 
findings of discrimination. First, if standardized tests 
or grading systems were shown to be biased, the 
sohool could perhaps consider racial or ethnic 
background,of its applicants in order to cure the 
test's bias and place all applicants on equal footing. 
Second, the medical school could permissibly con­
sider the race of its applicants, if it could show that 
it must admit more students of particular racial or 
ethnic groups in order to produce enough doctors to 
deliver adequate health care to those communities. 
Justice Powell held that the regents had failed to 
produce evidence supportive of either of these . 
purposes. 

Third, Justice Powell would uphold the use of 
race-conscious selection in a university admissions 
program designed to promote diversity in the 
student body. Justice Powell finds this goal persua­
sive in light of the first amendment's historical pro-



tection of academic freedom, but concludes that the 
medical school's two-track system was not an 
appropriate means toward the end of achieving real 
diversity. Using examples from undergraduate ad­
missions programs of Harvard and Princeton, Justice 
Powell explained that the academiC diversity valued 
by the first amendment seeks not only racial or 
ethnic variety, but variety of economic background, 
talent, interest, and region. In his view, the med~cal 
school's "special admissions program, focused solely 
on ethnic diversity, would hinder rather than further 
attainment of genuine diversity." 6 

An admissions program that would meet consti­
tutional requirements, according to Justice Powell, 
would be "flexible enough to consider all pertinent 
elements of diversity in light of the particular 
qualifications of each applicant, and to place them 
on the same footing for consideration, although not 
necessarily according them the same weight." 7 Race 
or ethnicity can be considered as one of each appli­
cant's characteristics in such a program. 

If the Bakke decision is difficult to apply to higher 
education admissions, its application in other set- . 
tings is even more uncertain. For example, several 
cases challenging the so-called minority set-aside 
program under the Local Public Works Act, which 
provides that 10 percent of the dollar value of all 
contracts given under the act be awarded to minority 
contractors, alt. now working their way through the 
courts.S This h;sue apparently will only be resolved 
by a Supreme Court ruling. 

In the area of employment, the Federal executive 
branch through the Equal Employment Opportunity 
Commission has issued comprehensive guidelines on 
voluntary affirmative action.9 The EEOC is not only 
charged with administering Title VII of the Civil 
Rights Act of 1964,1° under a recent ~residential 
decree, it is also responsible for leading and coordi­
nating equal employment opportunity policy for all 

Old. at 315. 
1 ld. at 317. 
8 FulliioVI: v. Kreps, 584 F.2d 600 (2d Cir. 1978), petition 

for eert. filed, 47 U.S.L.W. 3465 (U.S. Dec. 21, 1978) (No. 
78-1007) . 

• 44 Fed. Reg. 4422 (197fl). 
10 Title VII prohibits private employers and unions as well 

as governmental agencies from discrimindng on the basis 
of race, color, religion, sex, or national origin. 42 U.S.C. 
§§ 2000e-2000e-17 (1976) 

the Federal departments and agencies.ll Unless the 
Supreme CCl\rt in a case now pending before it 12 

'Jisagrees with the guidelines, the document will 
stand as the position of the executive branch of the 
Federal Government on affirmative action in 
employment. 

The guidelines were written to encourage volun­
tary affirmative action. They squarely confront the 
reality of contemporary American employment 
relations: despite progress in some areas, national 
employment patterns still mirror our ,all too recent 
past of officially sanctioned discrimination based on 
race, sex, and national origin. For these patterns to 
change, employers and 1Jnions must act without 
awaiting Federal enforcement action or private 
litigation. Recognizing this reality, the guidelines 
emphasize that the general r an on employment 
discrimination in Federal laws must be understood 
in the context of the congressional purpose under­
lying those laws, to improve the economic and social 
conditions of minorities through voluntary action. 
The guidelines protect those complying with these 
laws from charges that they are violating the very 
provisions thc.,y are seeking to implement. 

As numerous publications by this Commission 
have documented, today's inequalities and under­
representation in employment are not accidental or 
simply the result of individual choice or prejudice. 
Rather, tbey reflect the existence of overt and covert 
present discrimination and the effects of past dis­
crimination, not only in employment but also in 
housing, education, and other areas of public and 
private Alilerican life. Discrimination based on race, 
sex, and national origin cannot be isolated in any 
single area; discrimination in one area has an impact 
on other areas. 

The guidelines take account of this interlocking 
system of discrimination. They encourage employers 

U Thus, the guidelines address the other major law gov· 
erning Federal employment discrimination policy, Executive 
Order 11246. This law is a prcside.ltial decree that condi,tions 
the right of businesses to contract with the Federal Govern­
ment on their promise to comply with various equal employ­
ment opportunity requirements, including affirmative action. 

,. Weber v. Kaiser Aluminum Chemical Corp., 415 F. Supp. 
761 (E.D. La. 1976), afJ'd 563 F.2d 216 (5th Cir. 197,7), eert 
granted Nos. 78-432,435-436 (Dec. 11, 1978). Weber Involves 
a challenge by a white male worker to an affirmative action 
plan negotiated by the United Steelworkers of America and 
Kaiser Aluminum that created an on-the-job 'training pro­
gram to increase the percentage of minority craft workers 
from 2 ~ercent to 40 percent, their level o( particIpation in 
the area s work force. 

3 



and others subject to Title VII to do a "reasonable 
self-anaiysis" of their work force. If thf.'t analysis 
discloses a "reasonable basis for concluding action 
is approprial('l," the party is permitted to take "rea­
sonable action" in relation to the problems disclosed 
in order to end those conditions. Through this 
"3 Rs" concept-reasonable self-analysis, reason­
able basis for action, and reasonable action-the 
guidelines encourag::. and enable employers, unions, 
and others subj~ct to Title VII to identify manifesta­
tions of discrirnmatory patterns in their workplace, 
describe discriminatory circumstances that are 
within the scope of corrective action, take reasonable 
measures to correct th~ discriminatory patterns, and 

4 

provide an administrative mechanism for oversight 
of affirmative measures. 

The case of Weber v. Kaiser Aluminum, which 
the Supreme Court has decided to review, raises the 
issue of the lawfulness of voluntary affirmative 
action in employment. The national debate on this 
subject will continue. But that debate will now be 
informed by Equal Employment Opportunity Com­
mission's guidelines, a document that comprehen­
sively, specifically, and, in the judgment of the 
United States Commission on Civil Rights, soundly 
and positively clarifies national policy on this con­
troversial matter. 

MEMBERS OF THE COMMISSION 
Arthur S. Flemming, Chairman 
Stephen Horn, Vice Chairman 
Frankie Freeman 
Manuel Ruiz, Jr. 
Murray Saltzman 
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REGENTS OF THE UNIVERSITY OF CALIFORNIA v. 
BAKKE 

CERTIORARI TO THE SUPREME COURT OF CALIFORNIA 

No. 76-811. Argued October 12, 197i-Decided June 28, 1978 

The Medical School of the University of California at Davis (hereinafter 
Da.vis) had two admissions programs for the entering class of 100 
students-the regular admissions program and the special admissions 
program. Under the regula.r procedure, candidates whose overall under­
graduate grade point averages fell below 2.5 on a scale of 4.0 were 
summarily rejected. About. one out of six applicants was then given 
an interview, following which he was ~ted on a Bcale of 1 to 100 by 
each of the committee members (five in )973 and six in 1974), his rating 
being based on the interviewers' summaries, his overall grade point 
avernge, his science courses grade point average, his Medical CoJlege 
Admissions Test (MCAT) scores, letters of recommendation, extracur­
ricular activities, IUld other biographical data, all of which resulted in a 
total "benchmark score." The full admissions committee then made 
offers of admission on the basis of their review of the applicant's file 
and bis score, considering and acting upon applications as they were 
received. The committee chairman was responsible for placing names 
on the waiting list and had discretion to include persons with "special 
skills." A separate committee, a majoritj of whom were members of 
minority gro~ps, operated the special admissions program. The 1973 
and 1974 application forms, respecth'ely, 'asked candidates whether they 
,,;shed to be considered as "economically and/or educationally dis­
advantaged" applicants and members of a "minority group" (blacks, 
Chicanos, Asians, Americlln Indians). If an applkant of a minority 
group was found to be "disadvantaged," be would be rated in a manner 
similar to the one employed by the general admissions committee. 
Special candidates, however, did not have t.o meet the 2.5 grade point 
cutoff and were not ranked against candidates in the general admis­
sions process. About one-fifth of the special applicants were invited for 
interviews in 1973 and 1974, following which they were given bench­
mark scores, and the top choices were then given to the general admis­
sions committee, which could reject special candidates for failure to 
meet course requirements or other specific deficiencies. The special 
committ~e continued to recommend candidates until 16 special admis­
sion selections had been made. During a four-year period 63 minoritr 
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students were admitted to Davi" under the special program and 44 
under the general program. No disadvantaged whites were admitted 
under the special program. though many applied. Respondent. a "hite 
male. applied to Davis in 1973 and 1974, in both years being ('onsidert'd 
only under the general admi~sion~ program. Though he had II 468 out 
of 500 score in 1973, he was rejectffi since no general appliral1ts with 
flcores less than 470 were being accepted after respondent's application, 
which was filed late in the year, had been processed and completed. At 
that time four spt'CinJ admission slots were still unfilled. In 1974 re­
~pondcnt appliffi earl~', and though be had a total score of 549 out of 
600, he was again Tt'jt'cted. In nt'ither ~'t'ar WIIS his name plaeffi 011 NIt' 
discretionary waiting list. In both years !'pt'cilll applicants were admitted 
with significantly lower scores than respondent's. Aft~r his second re,it'(·­
tion, respondent filed thi::: action in f:tate court for mandatory. injllllr­
ti,,!;', and declaratory relief to comjwl hiB admis::ion 10 Da\'i8, nllep:ing 
that the special admissions program opt'rllted to f'hxdude him on tilt' 
bnsis of his race in violation of tht' Equal Protection Clause of the 
Fourteenth Amendment, a proYision of the California Constitution. lind 
§ 601 of Title VI of the Civil Righti! Act of 1964, which provides. inter 
alia, that no J)("n:on shall on tht' ground of race or color be excluded 
from participatlDg in IIn~' program te<'t'h'illg federal financial assistance. 
Petitioner cross-clilimed for a dt'c1Rration thRt it!' spt'rial admi!'sioll" pro­
gram was lawful. The trial court fOUlJd that the speciRI program operated 
a~ a racial quota, because minorit~· applicants in that program were 
rated only against ont' another, and 16 places in the class of 100 were 
reserved for them. Declaring that petit.ioner could not take race into 
arrount in making admissions d('('isions, the progmm was hdd to "iolate 
the Federal and State Constitutions and Title VI. Respondent's ad­
mission was not ordered, however, for lack of proof that he would ha\'e 
been admitted but for the special program. The California Supreme Court, 
applying a strict-scrutiny standard, concluded that the spt'cial admis­
sions program was Dot the leJlst intrusive means of achieving the I!onls 
of the admittedly compelling state interest.~ of intt'grating the mediral 
profession and increasing the number of doctors willing to sen'e minor­
it~, patients. Without pas8ing on the state conRtitutional or froeral 
statutory grounds the court held that petitioner's special admissions 
program violated the EqulIl Protection Clause. Since petitioner could 
not satisfy its burden of demonst.rating that respondent, absellt the spe­
cini program, would Dot have been admittro, the court ordered his 
admission to Davis. 

Held.' The judgment below is affirmed insofar as it orders respondent's 
admission to Davis and invalidates petitioner's special admissions pro-
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gram) but is reversed insofar as it prohibits petitioner from taking race 
into account as a factor in its future admissions decisions. 

18 Cal. 3d 34, 553 P. 2d 1152, affirmed in pert and reversed in part. 

MR. JUSTICE POWEU, concluded: 
1. Title VI proscribes only those racial classificat.ions that would vio­

late the Equal Protection Clause if employed by a State or its agencies. 
Pp. 281-287. 

2. Racial and ethnic clasilifications of any sort. are inherently suspect 
and call for the most exacting judicial scrutiny. While the goal of 
achieving a diverse student body is sufficiently compelling to justify 
consideration of race in admissions decisions under some circumstances, 
petitioner's special admissions program, which forecloses consideration to 
persons like respondent, is unnecessary to the achievement of this com­
pelling goal and therefore invalid under the Equal Protection Clause. 
Pp. 287-320. 

3. Since petitioner could not satisfy its burden of proving that respond­
ent would not have been admitted even if there had been no special' 
admissions program, he must be admitted. P. 320. 

MR. JUSTICE BRENNAN, MR. JUSTICE WHITE, MR. JUSTICE MARSHALL, 
and MR. JUSTICE BLACKMUN concluded: 

1. Title VI proscribes only those racial classifications that would vio­
late the F,qu:d Protection Clause if employed by a State or its agencies. 
Pp. 32~355. 

2. Racial classifications call for strict. judicial scrutiny. Nonetheless, 
the purpose of overcoming substantinl, chronic minority underreprosenta­
tion in the medical profession is suffi('iently important to jU';Jtify peti­
tioner's remedial use of race. Thus, the judgment below must be 
reversed in that it prohibits race from being used as a factor in university 
admissions. Pp. 355-379. 

MR. JUSTICE STEVENS, joined by THE CHIEF JUSTICE, MR. JUSTICE 
STEWART, and MR. JUSTICE REHNQUIST, being of the view that whether 
race can ever be a factor in an admissions policy is not an issue here; 
that Title VI applies; and that respondent was excluded from Davis 
in violation of Title VI, concurs in the Court's judgment insofar as it 
affirms the judgment of the court below ordering respondent admitted to 
Davis. Pp. 408-421. 

POWELL, J., announced the Court's judgment and filed an opinIon 
expressing his views of the case, in Parts I, III-A, and V-C of which 
WHITE, J., joined; and in Parts I and V-C of which BR'rlNNAN, MARSHALL, 
and BLACKMUN, JJ., joined. BRENNAN, WHITE, MAr(SHALL, and BLAclt-
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MtTN, JJ., filed an opinion concurring in the judgment in part and dis­
senting in part, P08t, p. ::24. WHITE, J., post, p. 379, MARSHALL, J., po&t, 
p. 387, and BLACKMtTN, J., post, p. 402, rued separate opinions. STEvENS, 
J., filed an opinion concurring in the judgment in part. and dissenting in 
part, in which BURGER, C. J., and STEWART and ltEHNQtTlST, JJ., joined, 
post, p. 408. 

Archibald Cox argued the cause for petitioner. With him on 
the briefs were Paul J. Mishkin, Jack B. Owens, a.nd Donald L. 
Reidhaar. 

Reynold H. Colvin argued the cause and filed briefs for 
respondent. 

Solicitor General McCree a.rgued ·the cause for the UIIJted 
States as a:micu8 rur1ae. With him on the briefs were Attorney 
General Bell, Assistant Attorney General Days, Deputy Solici­
tor General Wallace, Brian K. Landsberg, Jessica Dunsay SUn 
ver, Miriam R. Eisenstein, a.nd Vincent F. O'Rourke.· 

·Briefs of amici curiae urging reversal were filed by Slade Gorton, Attor­
ney General, and James B. Wilson, Senior Assistant Attorney General, for 
the State of Washington et al.; by E. Richard Larson, Joel M. Goro., 
Charles O. Marson, San/ord Jay Rosen, Fred Ok rand, Norman Dorsen, 
Ruth Bader Ginsburg, and Frank Askin for the American Civil Liberties 
Union et a1.; by Edgar S. Oahn, Jean Camper Cahn, and Robert S. Catz few 
the Antioch School of Law; by William Jack Chow for the Asian American 
Bar Assn. of the Orea,ter Bay Area; by A. KennethPye, Robert B. McKay, 
David E. Feller, and Ernest GeUhorn for the Association of Ar..'erican 
Law Schools; by John Holt Myers for the Association of American Medi­
cal Colleges; by Jerome B. Falk and Peter Roos for the Bar Assn. of Sm 
Francisco et a1.; by Ephraim Margolin for the Black Law Students Assn. 
at the University of C".alifornia, Berkeley School of Law; by John T. Boker 
for the Black Law Students Union of Yale University Law School; by 
Annamay T. Sheppard and Jonathan M. Hyman for the Board of Gover­
nors of Rutgers, State University of New Jersey, et al.; by Robert J. 
WiUey for the Cleveland State University Chapter of the Black American 
Law Students Assn.; by John Mason Harding, Albert J. Rosenthvi, Daniel 
Steiner, Iris Bre8t, James V. Siena, Louis H. PoUak, and Michael I. SO'vem 
ror Columbia University et a1.; by Herbert O. Reid for Howard Univer­
sity; by Harry B. Reese and L. Orin Slagle for the Law School Admission 
Council; by Albert E. Jenner, Jr., Stephen J. Pollak, Burke Mar81ia1l, 
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MR. JUBTICE POWELL announced the judgment of the Court. 

This case presents a challenge to the special admissions 
program of the petitioner, the ]\!!~cal School of the University 
of California at Davis, which is designed to assure the admil3-

Norman Redlich, Robeli A. Murphy, and William E. Caldwell for the 
Lawyers' Committee for Civil Rights Under Law; by Alice Daniel and 
James E. Coleman. Jr., for the Legal Services Corp.; by Nathaniel R. 
JQ1Ie8. Nathaniel S. CoUey, and Stanley Goodman for the National Assn. 
for the Advancement of Colored People; by Jacl, Greenberg. Jame8 M. 
l\'abn:t III. Charles S. Ralston, Eric &hnapper, and David E. Kendall for 
the KAACP Legal Defense and Educat.ional Fund, Inc.; by Stephell 1'. 
130rnse for the National A~sn. of Minority Contractors et a1.; by Richara 
B. Sobol. Marian Wright Edelman. Stephen P. Berzon, and Joseph L. 
Rauh, Jr., for the National Council of Churches of Christ in the United 
States et al.; by Barbara A. Morris. Joall Bertin Lowy, and Diana H. 
Greene for the Nationa} Employment Law ProjE'ct, Inc.; by Herbert O. 
Re.id and .J. Clay Smith. Jr., for the National Medical Assn., Inc., et al.; 
b~' Rf'bert Hermann foJ' the Puerto Rican Legal Defense and Education 
Fund et al.; by Robert .4llen Sedler, Howard I-esnick, and Arval A. Morris 
for tbe Society of American Law Teachers; for the American Medical 
Student Assn.; and fOT the Council on Legal Education Opportunity. 

Briefs of amici curiae urging affirmance were filed by Lawrence A. Polt­
rock and Wayne B. Giampietro for the American Federation of Teachers; 
by AbrahCim·S. Goldstein, N~than Z. Der8howitz. Arthur J. Gaiarsa, Thad­
deus L. KowalsJ.-i. AnthonyJ. ForneUi. Howard L. Greenberger, Samuel 
Rabinot'e. Themis N. Anast-os, Julian E. Kulas, and Alan M. Dershou'itz 
for the American Jewish Committee et al.; by McNeill Stokes and Ira J. 
Smotherman, Jr., for th~ American Subcontractors Assn.; b~' Philip B. 
Kurland, Daniel D. PoZsby. Larry M. Lavinsky, Arnold Forster, Dennis 
Rapps, Anthony J. For.llelli. Leonard Greenwald. and David I. Ashe for 
the Anti-Defamation tiague of B'nai B'rith et al.: by Charles G. Bakaly 
and Lawrence B. KraUs for the Chamber of Commerce of the United 
States; br Roger A. Clark. Jerome K. Tankel. and Glen R. Murphy for 
the Fraternal Order of Polire et al.; by Judith R. Cohn for the Order 
Sons of Italy in America; b~' Ronald A. Zumbrun, John H. FirllJley. and 
William F. Harvey 'for the Pari.fir Legal Foundation; by Benjamin Vinar 
and David I. Caplan. for the QueNl~ Jewish Communit~· Council et al.; 
and by Jennings P. Felix fol' Young Americans for Freedom. 

Briefs of amici cunaR were filed by Matthew W. Finkin for the Ameri­
rlln Assn. of Unh'ersit v Professors: b~' John W. Finley, Jr .. Michael 
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sion of a specified number of students from certain minority 
groups. The Superior Court of California sustained respond­
ent's challenge, holding that petitioner's program violated the 
California Constitution, Title VI of the Civil Rights Act 'of 
1964, 42 U. S. C. § 2000d et 8eq., and the Equal Protection 
Clause of the Fourteenth Amendment. The court enjoined 
petitioner from considering respondent's race or the race of 
any other applicant in making admissions decisions. It re­
fused, however, to order respondent's admission to the Medi­
cal School, holding that he had not carried his burden of 
proving that he would have been admitted but for the con· 
stitutional and statutory violations. The Supreme Court of 
California affirmed those portions of the trial court's judg­
ment declaring the specia.l admissions program unlawful and 
enjoining petitioner from considering the race of any appli-

Blinick, John Cannon, Leonard J. Theberge, and Edward H. Dowd for the 
Committee on Academic Nondiscrimination and Integrity et a1.; by Ken­
neth C. McGuiness, Robert E. Williams, Douglas S. McDowell, and Rcmc1d 
M. Green for the Equal Employment Advisory Council; by Charles E. 
Wilson for the Fair Employment Practice Comm'n of California; by 
Mario G. Obledo for Jerome A. Lackner, Director of the Department of 
Health of California, et a1.; by Vilma S. Martinez, Peter D. Roos, and 
Ralph Santiago Abascal for the Mexican American Legal DefenSe and 
Educational Fund et a1.; by Eva S. Goodwin for the National Assn. of 
Affirmative Action Officers; by Lennox S. Hinds f"yo the National Confer­
ence of Black La.wyers; by David Ginsburg for ~r'e National Fund for 
Minority Engineering Students; by A. John Wabaunsee, Walter R. Echo­
Hawk, and Thomas W. Fredericks for the Native American Law Students 
of the University of California at Davis et a1.; by Joseph A. Broderick, 
Calvin Brown, LeMarquis DeJarmon, James E. Ferguson II, Harry E. 
Groves, John H. Harmon, William A. Marsh, Jr., and James W. Smith for 
the N('!"th Carolilla Assn. of Black Lawyers; by Leonard F. Walentyno­
wicz for the Polish American Congress et a!.; by Daniel M. Luevano and 
John E. McDermott for the UCLA Black Law Students Assn. et al.; by 
Henry A. Waxman pro se; by Leo Branton, Jr., Ann Fagan Ginger, Sam 
Rosenwein, and Laurence R. Sperber for Price M. Cobbs, M. D., et ali 
by John S. Nolan for Ralph J. Galliano; and by Daniel T. Spitler for 
Timothy J. Hoy. 



i 

~ 
-umVERSITY OF CALIFORl\'1A nEGENTS tJ. BAKKE 271 

265 Opinion of POWELL, ,. 

cant.t It modified that portion of the judgment denying re­
spondent's requested injunction and directed the trial court 
to order his admission. 

For the reasons stated in the following opinion, I believe 
that so much of the judgment of the California court as holds 
petitioner's special admissions program unlawful and directs 
that respondent be admitted to the Medical School must be 
affirmed. For the reasons expressed in a separate opinion, my 
Brothers THE CHIEF JUSTICE, MR. JUSTICE STEWART, Ma 
JUSTICE REHNQUIST, and MR. JUeT1C'E STEVENS concur in this 
judgment. 

t MR. JUSTICE STEvENS views the judgment of the California court as 
limited to prohibiting the consideration of race only in passing upon 
Bakke's application. Post, at 408-411. It must be remembered, however, 
that petitioner here cross-complained in the trial court for a declaratory 
judgment that its special program was constitutional and it lost. The trial 
court's judgment that the special program was unlawful was affirmed 
by the California Supreme Court in an opinion which left no doubt tha.t 
the reason for its holding was petitioner's use of race in consideration 
of any candidate's application. M~reover, in explaining the scope of its 
holding, the court quite clearly stated that petitioner was prohibited from 
taking race into account in any way in making admissions decisions: 

"In addition, the University may properly as it in fact does, consider other 
factors in evaluating an applicant, such as the personal interview, recom­
mendations, eha.raeter, and matters relating to the needs of the profession 
and society, such as an applica.nt's profe8Sional goals. In sbort, the 
standa.rds for admission employed by the University are not. constitutionally 
infirm except to the extent. that they a.re utilized in a racially discriminatory 
manner. Disadvantaged applicants of all races must be eligible for 
sympathetic consideration, and no applicant may be rejeeted because of 
his race, in favor of another who is less qualified, as measured by standa.rds 
a.pplied without regard' to race. We reiterate, in view of the dissent's 
misinterpretation, that we do not compel the Universlty to utilize only 
'the highest objective academic credentials' as the criterion for admission." 
18 Cal. 3d 34, 54-55, 553 P_ 2d 1152, 1166 (1976) (footnote omitted). 
This explicit sta.tement makes it unreasonable t{) assume that the reach of 
the California court's judgment can be limited in the manner suggested by 
MR. JUSTICE STEVENS. 

11 
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I also conclude for the reasons stated in the following 
opinion that the portion of the court's judgment enjnming 
petitioner from according any consideration to race in its 
admissions process must be reversed. For reasons expressed in 
separate opinions, my Brothers MR. JUSTICE BRENNAN, MR. 
JUSTICE WHITE, MR. JUSTICE MARSHALL, and MR. JUSTICE 
bLACKMUN concur in this judgment. 

Affirmed in part and reversed in part. 

It 

The Medical School of the University of California at Davis 
opened in 1968 with an entering class of 50 students. In 1971, 
the size of the entering class was increased to 100 students, a. 
level at which it remains. No admissions program for disad­
vantaged or minority students existed when the school opened, 
and the first class contained three Asians but no blacks, no 
Mexican-Americans, and no American Indians. Over the next 
two years, the faculty devised a special admissions program to 
increase the representation· of "disadvantaged" students in 
each medical school elass. l The special program consisted of 

~MR. JUSTICE BRENNAN, MR . .JUSTICE WHITE, MR. JUSTICE MARSHALL, 
and MR. JUSTICE BLACKMUN join Par~8 I and V~ of this opinion. MR. 
JUSTJCE WHITE also joins Part III-A of this opinion. 

1 Material distributed to a.pplicants for the class entering in 1973 
described the special admissions program as foUows: 

.. A special subcommittee of the Admissions Committee, made up of 
faculty and medical students from minority groups, evaluates applications 
from economically andlor educationally disadvantaged backgrounds. The 
applicant. may designate on the applicat.ion form that be or she requests 
such an evaluation. Ethnic minorities are not categorically considered 
under the Task Force Program unless they are (rom disadvantaged back­
grounds. Our goals are: 1) A short range goal in the identifiration and 
recruitm<;mt of potential candidates for admission to medical school in the 
near future, and 2) Our long-range goal is to stimulate cart'l'r interest in 
health professions among junior high and high school students. 

"After receiving all pertinent informat.ion selected applicants will receive 
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a separate admissions system operating in coordination with 
the regular admissions process. . 

Under the regular admissions procedure, a candidate could 
submit his application to the Medical School beginning in July 
of the year preceding the academic year for which admission 
was sought. Record 149. Because of the large number of 
applications,' the admissions committee screened each one to 
select candidates for further consideration. Candidates whose 
overall undergraduate grade point averages fell below 2.5 on 
eo BOOle of 4.0 were summarily rejected. 1 d., at 63. About 

a letter inviting them to our School of Medicine in Davis for an interview. 
The interviews are eonducted by at least one faculty member and one 
student member 01 the Task Force Committee. Recommendations are 
then made to tbe Admissions Committee of the medical school. Some of 
the Task Foree Faculty are also members of the Admissions Committee. 

"Long-range goals will be approached by meeting with counselors and 
student8 of sehools with large minority populations, as well as with local 
youth and adult community groups. 

"Applications for financial aid are &vaiJable only after the spplicant has 
l?een accepted and can ouly be awarded alter registration. Financial aid is 
a"ailable to students in the form 01 scholarships and loans. In addition 
to the Regent~' Scholarship8 and President's Scholarship programs, the 
medieaJ school participates in the Health Professions Scholarship Program, 
which makes funds a.vailable to students who otherwise might DOt be able 
to pursue & medical education. Other scholarships and awards are avail­
a.ble to students who meet special eligibility qualifications. Medical studen~ 
are also e1i~"ible to participate in the FederaUy Insured Student Loan 
Program and the American Medical Association Education and Research 
Found9.tion Loan Program. 

"Applications for Admission are llYailable from: 
. "Admissions Of6ce 

School or Medicine 
Univ~rsity of California 
Davis, California 95616" 

Record 195. The letter distributed t,he fonowing year was virtuany iden· 
tical, except that the third pa.ragraph was omitted. 

2 For the 1973 entering class of 100 seats, the Davis Medical School 
reeeived 2,464 applieations. ld., at lli. For the 1974 entering class, 
3,737 applications were submitted. Id., at 289. 

13 
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one out of six applicants was invited for a personal interview. 
Ibid. Following the interviews, each candidate was rated 
on ~ scale of 1 to 100 by his interviewers and four other 
members of the admissions committee. The rating embraced 
the interviewers' summaries, the. candidate's overall grade 
point average, grade point average in. science courSes, scores on 
the Medical College Admissions Test (MCAT), letters of 
recommendation, extracurricular activities, and otherbio­
graphical data. Id., at 62. The ratings were added together 
to arrive at each candidate's "benchmark" score. Since five 
committee members rated each candidate in 1973, e, perfect 
score was 500; in 1974, six members rated each candidate, so 
that a perfect score was 600. The full committee then 
reviewed the file and scores of each applicant and made offers 
of admission on a "rolling" basis.8 The chairman was respon­
sible for placing names on the waiting list. They were not 
placed in strict numerical order; instead, the chairman had 
discretion to include persons with "special skills." Id., at 
63-64. 

The special admissions program operated with a separate 
'committee, a majority of whom were members of minority 
groups. Id., at 163. On the 1973 application {onn, can­
'didates were asked to indicate whether they wished to be 
considered as "economically and/or educationally disadvan­
taged" applicants; on the 1974 form the question was whether 
they wished to be considered as members of a "minority 
'group," which the Medical School apparently viewed as 
ttBlacks," "Chicanos," "Asians," and "American Indians." Id., 
at 65-66, 146, 197, 20~205, 216-218. If these questions were 
answered affirmatively, the application was forwarded to the 
special admissions committee. No formal definjtion of "disad-

I That is, applications were considered and acted upon as they were 
received, so that. the process of filling the class took place over a period of 
months, with later applications being considered against those still on file 
from earlier in the year. Id., at 64. 
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vantaged" was ever produced. id., at 163-164. but the chairman 
of the special committee screened each application to see 
whether it reflected economic or educational deprivation.· 
Having passed this initial hurdle, the applications then were 
rated by the special committee in a fashion similar to that used 
by the general admissions committee, except that special candi­
dates did not have to meet the 2.5 grade point average cutoff 
applied to regular applicants. About one-fifth of the total 
number of special applicants were invited for interviews in 1973 
and 1974.5 Fol1owing each interview, the special committee 
assigned each special applicant a benchmark score. The spe­
cial committee then presented its top choices to the general 
admissions committee. The latter did not rate or compare the 
special candidates against the general applicants, id., at 388, but 
could reject recommended special candidates for failure to 
meet course requirements or other specific deficiencies. I d., 
at 171-172. The special committee continued to recommend 
special applicants until a number prescribed by faculty vote 
were admitted. While the ove'rall class size was still SO, the 
prescribed number was 8; in 1973 and 1974. when the class 
size had doubled to 100, the prescribed number of special 
admissions also doubled, to 16. Id., at 164, 166. 

From the year of the increase in class size-1971-through 
1974, the special program resulted in the admission of 21 black 
students, 30 Mexican-Americans, and 12 Asians, for a· total of 
63 minority students. Over the same period, the regular ad­
missions program produced 1 black, 6 Mexican-Americans, 

• The chairman normaHy checked to see if, among other things, the 
l\pplica.nt had been granted a waiver of the school's application fee, which 
required.a means test; whether the applicant hrui worked during college or 
interrupted his education to support himself or his family; and whether 
the applicant was a member of a minority gro1lp. Id .. at 65-66, 

6 For the class entering in 1973, the total number of special applicants 
was 297, of whom 73 were white. In 1974, 628 persons applied to the 
special committee, of whom In were white. [d., at 133-134. 

15 
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and 37 Asians, for a. total of 44 minority students.' Although 
disadvantaged whites applied to the special program in large 
numbers, see n. 5, supra, none received an offer of admission 
through that process. Indeed. in 1974, at least, the special 
committee explicitly considered only "disadvantaged" special 
applicants who were members of one of the designated minority 
groups. Record 171. 

Allan Bakke is a. white male who applied to the Davis 
Medica.! School in both 1973 and 1974. In both years Bakke's 
application was considered under the general admissions pro­
gram, and he received an interview. His 1973 interview was 
with Dr. Theodore C. West, who considered Bakke "a. very 
desirable applicant to [the] medical school." ld., at 225. 
Despite a. strong benchmark score of 468 out of 500. Bakke was 
rejected. His application had come late in the year. and no 
applicants in the general admissions proc.ess with scores below 
470 were accepted after Bakke's application was completed. 
ld., at 69. There were foul' special admissions slots unfilled at 
that time, however, for which Bakke was not considered. ld., 
at 70. After his 1973 rejection, Bakk(' wrote to Dr. George H. 
Lowrey, Associate Dean and Chairman of the Admissions 
Committee, protesting that the special admissions program 
operated as a racial and ethnic quota. ld., at 259. 

• The following table provides a year-by-yea.r comparison of minority 
admissions at the Davis Medical School: 

Special Admissions Program General Admissions Total 
Blacks Chicanos Asians Total Blacks Chicanos Asians Total 

1970 .... 5 3 
, 

0 8 0 0 4 4 12 
1971 .... 4 9 2 15 1 0 8 9 24 
1972 .... 5 6 5 16 0 0 11 11 27 
1973 .... 6 8 2 16 0 2 13 15 31 
1974 .... 6 7 3 16 0 4 5 9 25 
Id., at 216-218. Sixteen persons were admitted under the special program 
in 1974, ibid., but one Asian withdrew before the start of classes, and the 
vacancy was filled by a candidate from the general admissions waiting list. 
Brief for Petitioner 4 n. 5. 
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Bakke's 1974 application was completed early in the year. 
Id., at 70. His student interviewer gave him an. overall rating 
o.f 94, finding him "friendly, well tempered, conscientious and 
delightful to speak with." . I d., at 229. His faculty inter­
viewer was, by coincidence, the same Dr. Lowrey to whom he 
had written in protest of the special admissions program. Dr. 
Lowrey found Bakke IIrather limited in his approach" to the 
problems of the medical profession and found disturbing 
Bakke's livery definite opinions which were based more on his 
personal vieV\Tpoints than upon a study of the total problem." 
Id., at 226. Dr. Lowrey gave Bakke the lowest of his six 
ratings, an 86; his total was 549 out of 600. ld., at 230. 
Again, Bakke's ll.pplication was rejected. In neither year did 
the chairman of the admissions committee, Dr. Lowrey, exer­
cise his discretion to place Bakke on the waiting list. Id., at 
64. In both years, applicants were admitted under the special 
program with grade point averages, MCAT scores, and bench­
mark scores significantly lower ~han Bakke's.7 

After the second rejection, Bakke filed the instant suit in 
the Superior Court of California.s He sought mandatory, 
injunctive, and declaratory relief compelling his admission to 
the Medical School. He alleged that the Medical School's 
:special admissions program operated to exclude him from the 

1 The following table compares Bakke's science grade point a.verage, 
overall grade point average, and MCAT scores with the average scores of 
regular admittees and of special admittees in both 1973 and 1974. Record 
210,223,231,234: 

.Class Entering in 1973 
MeAT (Perceutlles) 

Quanti- Gen. 
SGPA OOPA Verbal tattve ll~leDee Iotor. 

Bakke .. , ...•.... '" 3.44 3.46 96 94 97 72 
Average of regular 

admittees .......... 3.51 3.49 81 76 83 69 
Average of special 

admittees .......... 2.62 2.88 46 24 35 33 

[Footnote 7 is continued on p. 278; footnote 8 is on p. 278] 

17 
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school on the basis of his race, in violation of his rights under 
the Equal Protection Clause of the Fourteenth Amendment,· 
Art. I, § 21, of the California Constitution,1° and § 601 of Title 
VI of the Civil Rights Act of 1964, 78 Stat. 252, 42 U. S. C. 
§ 2000d.ll The University cross-complained for a declaration 
that its special admissions program was lawful. The trial 

Class Entering in 1974 
MeAT (Percentllea) 

Quantl- Oen. 
SOP A OOPA Verbal tatlve Science Info~. 

~aJcke ............... 3.44 3.46 96 94 97 72 
Average of regular 

admittees .......... 3.36 3.29 69 67 82 72 
Average of special 

admittees .......... 2.42 2.62 34 30 37 18 
Applicants admitted under the special program also had benchmark 

scores significantly lower than many students, including Bakke, rejected 
under the general admissions program, even though the' special rating 
system apparently gave credit for overcoming' "disadvantage.''' Iet., at 181, 
388 . 

. • Prior to the actual filing of the suit, Bakke discussed his intentions with 
feter C. Storandt, Assistant to the Dean of Admissions at the Davis Med­
ical School. [d., at 259-269. Stora.ndt, expressed sympathy for Bakke's 
position and offered advice on litigation . strategy. Several amici imply 
that these discussions render Bakke's suit "collusive." There is no indica... 
tion, however. that St()randt's views were those of the Medical School or 
that anyone e~ at the school even was aware of Storandt"s correspondence 
and conversations with Bakke.Storandt is DO longer with the University. 

D I/[N]or shall any State ... deny to any person within its jurisdiction 
the equal protection of the laws." 

10 "No special privileges or immunitiea sha.ll ever be granted which may 
not be altered, revoked, or repealed by the Legislature; nor shall any 
citizen,01 class of citoizens, be granted privileges or immunities which, upon 
the same terms, shallllot be granted to ~ citizens." 

This section was recently repealed and its provisions added to Art. I, § 7, 
of the sta.te constitution. 

11 Section 601 of Title VI, 78 Stat. 252, provides a8 follows: 
"No person in the United States shall, on the ground of .race, color, or 

national origin, be excluded from participation in, be denied the benefits 
of, or be subjected t() discrimi~tion under any program or activity receiving 
Federal financial assistance." 
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eourt found that the special program operated as a racial 
-iuota, because minority applicants in the special program 
were rated only against one another, Record 388, and 16 places 
in the class of 100 were reserved for them. ld., at 29&-296. 
Declaring that the Universit.y could not take race into account 
in making admissions decisions, the trial court held the chal­
lenged program violative of the Federal Constitution, the 
state constitution, and Title VI. The court refused to order 
Bakke's admission, however, holding that he had failed to 
carry his burden of proving that he would have been admitted 
but for the existence of the special program. 

Bakke appealed from the portion of the trial court judgment 
denying him admission, and the University appealed from the 
decision that its special admissions program was unlawful and 
the order enjoining it from considering r8.L~ in the processing 
of applications. The Supreme Court of CiIlliornia transferred 
the case directly from the trial court, ''because of the impor­
tance of the issues involved." 18 Cal. 3d 34, 39, 553 P. 2d 
1.152, 1156 (1976). The California court accepted the findings 
of the trial court with respect to the University's program.12 

Because the special admissions program inv')lved a racial 
el8!lsification, the Supreme Court held itself bound to apply 
strict scrutiny. ld., at 49, 553 P. 2d, a.t 1162-1163. It then 
turned to the goals the University presented p.s justifying the 
special program. Alt.hough the court agreerl that the goals of 
integrating the medical profession and increasing the number 
of physicians willing to serve members of minority groups were 
compelling state interests, id" a.t 53, 553 P. 2d, at 1165, it 
concluded that the special admissions program was not the 
le8·~t intrusive m~ans of achieving those goals. Without pass­
il1g on the state constitutional or the federal statutory grounds 
cited in the trial court's judgment, the California court held 

11 Indeed, the University did not challenge the finding that appliea.nts 
who were not members of a minority group were excluded from considera­
tion in the special admissions process. 18 Cal. 3d, at 44, 553 P. 2d, at 1159. 

19 
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that the Equal Pr'otection Clause of the Fourteenth Amend­
ment required that "no applicant may be rejected because of 
his race, in favor of a.nother who is less qualified, as measured 
by standards applied without regard to rlWe." Id., at 55, 553 
P. 2d, at 1166. 

Turning to Bakke's appeal, the court rul~ that since Bakke 
had established that the University had discriminated against. 
him on the basis of his r.we, the burden of proof shifted to 
the University to demonstrate that he would not have been 
admitted even in the absence of the special admissions pro­
gram.lI Id., at 63-64, 553 P. 2d, at 1172. The court anal­
ogized. Bakke's situation to that of a plaintiff under Title VII 
of the Civil Rights Act, of 1964. 42 V. S. C. ~~ 2000e-17 
(1970 ed., Supp. V), see, e. g., F'ra.n"~s v. Bml'man Trans-porta­
tion Co., 424 U. S. 747. 772 (1976). 18 Cal. 3d. at 63-64. 
553 P. 2d. at, 1172. On this basis. the court initially ordered 
a remand for the purpose of determining whether, under the 
newly allocated burden of proof, Bakke would have been 
admitted to either the 1973 or the 1974 entering class in the 
absence of the special admissions program. App. A to Appli­
cation for Stay 48. In its petition for rehearin~ below. 
however, the University conceded its inability to carry that 
burden. App. B to Application for Stay AI9-A20.H The 

11 Petitioner has not challenged this aspect. of the decision. The issue of 
the proper placement. of the burden of proof. then, is not before us. 

14 Several amici suggest that Bakkl'.' lacks standing, arguing that he never 
@howNi that his inju~'~xrlu~ion from thl'.' MNliral Sehool-will hI." 
redressed by 8 fa.vorablt! decision. and that, the petitioner "fabricated" 
jurisdiction by conceding its inability to meet, its burden of proof. Peti­
tioner does not object. to Bakke's standing, but inal!much at' this charge 
concerns our jurisdiction undl'.'r Art. III, it must be considered and rejectNi. 
First, there appears to be no reason to question the petitioner's concession. 
It W88 not an attempt to stipulate to a conclusion of law or t() disguise 
Actunl facts of record. Cf. Sld!t ~. Co. ,'. lJoc~:illg Valley R. Co .. 243 
r. S. 281 (1917). 

Second, even if Bakke had been unable to prove that he would have been 
admitted in thc absence of t.he special program, it would not. follow that he 
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California court thereupon amended its opinion to direct that 
the trial court enter judgment ordering Bakke's admission to 
the Medical School. 18 Cal. 3d, at 64, 553 P. 2d, at 1172. 
That order was stayed pending review in this Court. 429 U. S. 
953 (1976). We granted certif'~""; to consider the important 
constitutional issue. 429 U. S. 1090 (1977). 

II 

In this Court the parties neither briefed nor argued the 
applicability of Title VI of the Civil Rights of 1964. Rather. 
8S had the California court, they focused exclusively upon the 
validity of the special admissions program under the Equal 
Protection Clause. Because it was possible, however, that a 
decision on Title VI might obviate resort to constitutional 
interpretation, see Ashwander v. TVA, 297 U. S. 288, 346-348 
(1936) (concurring opinion), we requested supplementary 
briefing on the statutory issue', 434 U. S. 900 (1977). 

A 

At the outset we face the question whether a right of action 
for private parties exists under Title VI. Respondent argues 
that there is a private right of action, invoking the test set 
forth in eort v. Ash, 422 U. S. 66, 78 (1975). He contends 

lacked standing. The constitutional element of standing is plaintift"s 
demonstration of any injury to himself that is likely to be redressed by 
favorable decision of his claim. Warth v. Seldin, 422 U. S. 490, 498 (1975), 
The trial court found such an injury, apart from failure to be admitted, 
in t.he University's decision not to pennit Bakke to compete for all 100 
places in the class, simply because of his race, Record 323, Hence the 
con8titutional requirements of Art, III were met. The question of Bakke's 
admission vel non is merely on(' of relief. 

Nor is it fatal to Bakke's standing that he was not a 4fdisadv8JItaged" 
applicant. Despite the program's purported emphasis on disadv8JItage, it 
was a minority enrollment, program with a secondary disadvantage element. 
White disadvantaged students were never considered under the special 
program, and the University acknowledges tha.t ita goal in devising the 
program was to increase minority enroUment. 

21 
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that the statute creates a federal right in his favor, that 
legislative history reveals an intent to permit private actions,ls 
that such actions would further the remedial purposes of 
the statute, and that enforcement of federal rights under the 
Civil Rights Act generally is not relegated to the States. In 
addition, he cites several Lrver court decisions which have 
recognized or assumed the existence of a private right of 
action.ls Petitioner denies the existence of a priva.te right of 
action, arguing tha.t the sole funct,ion of § 601, see n. 11, supra, 
was to establish a predicate for administrative action under 
~ 602, 78 Stat. 252. 42 L. S. C. ~ 2000d-l,l; In its vie,,-, 
administrative curtailment of federal funds under that section 
was the only sanction to be imposed upon recipients that 

IS See, e. g., 110 Cong. Ree. 5255 (1964) (remarks of Sen. Case). 
IG E. g., Bos,~ier Parish School Board v. Lemon, 370 F. 2d 847. 851-852 

(CAS), cert. denied, 388 U. S. 911 (1967); Natonabah v. Board of Educa­
tion. 355 F. Supp. 716, 724 eO! 19(3): rf. Lloyd v. Regional Tronsporta­
tion Authority, 548 F. 2d 1277, 1284-1287 (CA7 19(7) (Title Y of RE'hn­
bilitation Act of 1973. 29 r. S. C. § 790 et seq. (1976 ed.)): Piasrik v. 
Cleveland Museum of Art. 426 F. Supp. 779, 780 n. 1 (ND Ohio 1976) 
(Title IX of Education AmendmE'nt~ of 1972, 20 U. S. C. § 1681 et seq. 
(1976 ed.)). 

17 Seetion 602. as O't't forth in 42 U. S. C. § 2000d-l, reads as foIJO\\'s: 
"Each Fooeral department and a~ncy which is empowered to extend 

Federal financial assistance to any program or aetivity, by way of grant, 
loan, or contract other than a cont.ract of insurance or guarant.y, is 
authorized and directed to effectuate the provisions of section 2000d of this 
title with respect to such program or activity by issuing rules, regulat.ions, 
or orders of genEral applicability which shall be consistent with achievement 
of the objectives of the statute authorizing the financial assistance in 
connection with which the action is taken. No such rule, regulation, or 
order shall berome effective unless and until approved by the President. 
Compliance with any requirement adopted pursuant to this section may 
be effected (1) by the termination of or refusal to grant (ir to continue 
8BSistance under such program or activity to any recipient as to whom 
there has been an express finding on the record, after opportunity for 
hearing, of a failure to comply with such requirement, but such termination 
or refusal sha.II be limited to the particular political entity, or part thereof, 
or other recipient as to whom such a finding has been made and, shaIl be 
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violated § 601. Petitioner also -points out that Title VI con­
tains no explicit grant of a private right of action, in con­
trast t<> Titles II, III, IV, and VII, of the same statute, 42 
U. S. C. §§ 2OOOa-3 (a), 2000b-2, 2000c~, and 2000e-5 (f) 
(1970 ed. and Supp. V).18 

We find it unnecessary t<> resolve this question in the instant 
case. The question of respondent's right to bring an action 
under Title VI was neither argued nor decided in either of the 
courts below, and this Court has been .hesitant to review 
questions not addressed below. McGoldrick v. Compagnie 
Generale Transatlantique, 309 U. S. 430, 434-435 (1940). 
See also Massachusetts v. Westcott, 431 U. S. 322 (1977); 
Cardinale v. Louisiana, 394 U. S. 437, 439 (1969). Cf. 
Singleton v. Wulff, 428 u. S. 106, 121 (1976). We therefore 
do not address this difficult issue. Similarly, we need not pass 

limited in its effect to the particular program, or part thereof, in which 
such noncompliance has been so found, or (2) by any other means 
authorized by law: Provided, however, That no such action shall be taken 
until the department or agency coJ;leerned has advised the appropriate 
person or persons of the failure to comply with the requirement and has 
~etermined that. compliance cannot be seeured by voluntary means. In 
the case of any action terminating, or refusing to grant or continue, 
'aSsistance because of failure to comply with a requirement. imposed pur­
'BUant to this section, the head of the Federal department or agency shall 
IDe with the committees of the House and Senate ha.ving legislative 
jUrisdiction over the program or activity involved a full ,,"-ritten report of 
the circumstances and the grounds for such action. No such action shall 
·become effective until thirty days have elapsed after the filing of such 
report." 

18 Several comments in tbe deba.tes cast doubt on the existence of any 
intent to create a private right of action. For example, Representative 
Gill stated that no private right of action was contemplated: 

"Nowhere in this section do you find a comparable right of legal action 
for a person who feels he has been denied his rights to participate in the 
benefits of Federal funds. Nowhere. Only those who have been cut off 
can go to court and present their claim." 110 Congo Rec. 2467 (1964). 
Accord, id., at 7065 (remarks of Sen. Keating); 6562 (remarks of 
!,en. Kucbel). 

23 
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upOn petitioner's claim that private plaintiffs under Title VI 
must exhaust administrative remedies. We assume, only for 
the purposes of this case. that respondent has a right of action 
under Title VI. See Lo:u v. Nichols, 414 U. S. 563, 571 n. 2 
(1974) (STEWART, J., concurring in result). 

B 
The language of ~ 601, 78 Stat. 252, like that of the Equal 

Protection Clause. is majestic in its sweep: 

"No person in the United States shall, on the ground of 
race, color, or national origin, be excluded from participa­
tion in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving 
Federal financial assistance." 

The concept of "discrimination," like the phrase "equal protec­
tion of the laws." is susceptible' of varying interpreta.tions, for 
as Mr. Justice Holmes declared, lI[a.] word is not a crystal, 
transparent and unchanged, it is the skin of a living thought 
and may vary greatly in color and content according to the 
circumstances and the time in which it is used." Towne v. 
Eimer, 245 U. S. 418, 425 (1918). We must, therefore, seek 
whatever aid is available in determining the precise meaning 
of the statute before us. Train v. Colorado Public Interest 
Research Group, 426 U. S. 1, 10 (1976), quoting United States 
v. American Trucking ASBn8., 310 U. S. 534, 543-544 (1940). 
Examina.tion of the voluminous legislative history of Title VI 
reveals a congressional intent to h~lt federal funding of entities 
that violate a. prohibition of racial discrimination similar to 
that of the Constitution. Although isolated sta.tements of 
various legislators. taken out of context. can be marshaled in 
support of the proposition that § 601 enacted a purely color­
blind scheme," without regard to the reach of the Equal Pro-

It For example, Senator Humphrey stated as follows: 

"Racial discrimination or segregation in the administration of disaster 
relief is particularly shocking; Rnd offensive to our sense of justice Ilnd 
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tection CJ.a.use, these comments must be read against the 
background of both the problem that Congress was addressing 
and the broader view of the statute that emerges from a full 
examination of the legislative debates. 

The problem confronting Congress was discrimination 
against Negro citizens at the hands of recipients of federal 
moneys. Indeed, the color blindness pronouncements cited in 
the margin at n. 19, generally occur in the midst of extended 
remarks dealing with the evils of segregation in federally 
funded programs. Over and over again, proponents of the bill 
detailed the plight of Negroes seeking equal treatment in such 
programs.20 There simply was no reason for Congress to con­
sider the validity or hypothetical preferences that might be 
accorded minority citizens; the legislators were dealing with 
the real and pressing problem of how to guarantee those citi­
zens equal treatment. 

In addressing that problem, supporters of Title VI repeatedly 
declared that the bill enacted constitutional principles. For 
example, Representative Celler, the Chairman of the House 
.Judiciary Committee and floor manager of the legislation in 
the House, emphasized this in introducing the bill: 

"The bill would offer assurance that hospitals financed 
by Federa.I money would not deny adequa,te care to Ne­
groes. It would prevent abuse of food distribution pro­
grams whereby Negroes have been known to be denied food 

fair play. Human suffering draws DO color Jines, and the administration 
of help to the sufferers should not." Id., at 6547. 
See also id., a.t 12675 (remarks of Sen. AIlott); 6561 (remarks of Sen. 
Kucbel); 2494, 6047 (l'emarks of Sen. Pastore). But see id., at 15893 
(remarks of Rep. MacGregor); 13821 (remarks of Sen. Saltonstall); 10920 
(remarks of Sen. Javits); 5266, 5807 (remarks of Sen. Keating). 

10 See, e. g., id., at 7064-7065 (remarks of Sen. Ribicoff); 7054-7055 
(remarks of Sen. Pastore); 6543-6544 (remarl:ts of Sen. Humphrey); 2595 
(remarks Rep. Donohue); 2467-2468 (remarks of Rep. Celler); 1643, 
2481-2482 (remarks of Rep. Ryan); H. Rep. No. 914, pt. 2, 88th Cong., 
1st Sees., 24-25 (1963). 

25 
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surplus supplies when white persons were given such food. 
It would ~sure Negroes the benefits now accorded only 
white students in programs of high education financed 
by Federal funds. It would, in short, assure the existing 
right to equal treatment in the en.ioyment of Federal 
funds. It would not destroy any rights of private prop­
erty or freedom of association." 110 Congo Ree. 1519 
(1964) (emph88is added). 

Other sponsors shared Representative Celler's view that Title 
VI embodied constitutiona.I principles.21 

In the Senate. Senator Humphrey declared that the purpose 
of Title VI was "to insure that Federal funds are spent in 
accordance with the Constitution and the moral sense of the 
Nation." Id., at 6544. Senator Ribicoff agreed that Title VI 
embraced the constitutional standard: "Basically, there is a· 
constitutional restriction against discrimination in the use of 
federal funds; 8Jld title VI simply spells out the procedure to 
be used in enforcing that restriction." Id.) at 13333. Other 
Senators expressed similar views.22 

Further evidence of the incorporation of a constitutional 
standard into Title VI appears in the repeated refusals of the 
legislation's supporters precisely to define the tenn "dis­
crimination." Opponents sharply criticized this failure," but 
proponents of the bill merely replied that the meaning of 

21 See, e. g.) 110 Congo -Ree. 2467 (1964) (remark~ of Rep. Lind~ay). 
S('e also id., at 2766 (remarks of Rep. l\Ir.tsunaga); 2731-2732 (remarks of 
Rf'p. Dawson): 2595 (remark~ of Rep. Donohue): 1527-1528 (rema.rks 
of Rep. Celler). 

22 See, e. g .. id .. at 12675, 12677 (remarks of Sen. Allott) : 7064 (remarb 
of Sen. Pell); 7057,7062-7064 (remarks of Sen. Pastore); 5243 (remnrh 
of Sen. Clark). 

23 See, e. g.) id., at 6052 (remarks of Sen. JohnstDn); 5863 (remarks of 
Sen. Eastland); 5612 (remnrks of Sen. Ervin); 5251 (remarks of Sen. 
Talmadge); 1632 (remarks of Rep. Dowd~'); 1619 (remarks of Rep. 
Abernethy) . 
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"discrimination" would be made clear by reference to the 
Constitution or other existing law. For example, Senator 
Humphrey noted the relevance of the Constitution: 

"As I have said, the bill has a simple purpose. That 
purpose is to give fellow citizens-Negroes-the same 
rights and opportunities that white people take for 
granted. This is no more than what was preached by the 
prophets, and by Christ Himself. It is no more than what 
our Constitution guarantees." Id., at 6553.:14 

In view of the clear legislative intent, Title VI must be held 
to proscribe only those racial classifica.tions that would violate 
the Equal Protection Cla,use or the Fifth Amendment. 

III 
A 

Petitioner does not deny that decisions based on race or 
ethnic origin by faculties and ~ministrations of state univer­
sities are reviewable under the Fourteenth Amendment. See, 
e. g., Missouri ex rel. Gaines v. Canada, 305 U. S. 337 (1938) ; 
Sipu,el v. Board of Regents, 332 U. S. 631 (1948); Sweatt ". 
Pa.inter, 339 U. S. 629 (1950); McLaurin v. Oklahoma State 
Regents, 339 U. S. 637 (1950). }'or his part, respondent does 
not argue that all racial or ethnic classifications are per se 
invalid. See, e. g., Hirabayashi v. United States, 320 U. S. 81 
(1943); Korematsu v. United States, 323 U. S. 214 (1944); 
Lee v. Washington, 390 U. S. 333. 334 (1968) (Black. Hadan, 
and STEW.\RT, JJ., concurring); United Jewish O'"ganizations 
v. Carey, 430 U. S. 144 (1977). The parties do disagree as to 
the level of judicial scrutiny to be applied to the special 
admissions program. Petitioner argues that the court below 
erred in applying strict scrutiny, as this inexact tenn has been 

24 See also id., at 7057, 13333 (remarks of Sen. Ribicoft'); 7057 (rt'marks 
of Sen. Pastore); 560fr-5607 (remarks of Sen. Javits); 5253, 5863-5864, 
13442 (remarks of Sen. Humphrey). 

27 
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applied in our cases. That level of review, petitioner asserts, 
should be reserved for classifications that disadvantage "dis­
crete and insular minorities." See United States v. Carolene 
Products Co., 304 U. S. 144. 152 n. 4 (1938), Respondent. on 
the other hand. oontends that the California court correctly 
rejected the notion that the degree of judicial scrutiny accorded 
a particular racial or ethnic classification hinges upon mem­
bership in a discrete and insular minority and duly recognized 
that the "rifthts established [by the Fourteenth AmendIl)ent 1 
are pe!"Sonal rights." Shelley v. Kraemer, 334 U. S. 1, 22 
(1948). 

En route to this crucial battle over the scope of judicial 
re"iew/~ the parties fight a sharp preliminary action over the 
proper characterizat.ion of the special admissions program. 
Petitioner prefers to view it as establishing a. "goal" of minor­
ity representation in the Medical School. Respondent. echo­
ing the courts below, labels it a l'8eial quota.2G 

25 That issue has generated a con!<iderable amount of !!cholarl~' contn.wers~'. 
Sf:'e, e. g.} E1~', The Conr::tit.utionality of Revel'Sf' Racial Discrimination, 41 
U. Chi. L. Re\,. 723 (1974): GrPCn:l W:llt , .Tudicial Scrutin~' of "Benign" 
Racial Preference in Lnw School Admissions, 75 Colum. L. Rc'·. 559 
(1975); Kaplan. Equal .Tustice in an Unequal World: Equality for the 
Net:tro. 61 Nwo U. L. RRv. 363 (1966) : K:lr!<t & Horowitz, Affirmative Action 
and Equal Protect.ion, 60 Va. L. Rc\,. 955 (1974); O'Neil, RaciRI Prefer­
ence and Higher Education: The writer Conte:-.i, 60 Va. L. Rev. 925 
(1974); Posner. The DeFunis CRSE' Rne! thc C.onstitutionalitr of Prefer­
E'ntial Treatment. of Racial MinoritiE'S. 19i4 Sup. Ct. Rev. 1: Redish, Pref­
crential Law School Admissions and the Equal Prott'ction Clause: An 
Annlysi~ of the Competing Arll'umrnts. 22 UCLA L. Re,·. 343 (1974): 
Sandalow, Racial Preferenc~ in Higher Education: Politic.al Rf'sponsibilitr 
nnd the .Tudicial Role, 421.1 . Chi. L. Hr\,. 65.3 (1975); Sedler, Racial Pref­
erence, Reality and the Constitution: Bnkke y. Regents of the Unh'ersity 
of California, 17 Santll. Clara L. Re\,. 329 (19ii); Seeburger. A Heuri~ic 
Argument, Against Preferential Admissions, 39 U. Pitt. L. HE'\'. 285 (1977). 

211 Petitioner defines "quota" as n rE'quirement which must be met but can 
never be exceeded, regardl~s of the qualit~, of the minority applicants. 
Petitioner decl:tres that there is no "floor" under the total number of 
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This semantic distinction is beside the point: The special 
admissions program is undeniably a classification based on race 
and ethnic background. To the extent that there existed a 
pool of at least minimally qualified minority applica.nts to fill 
the 16 t:pecial admissions seats, white applicants could compete 
only for 84 seats in the entering class .. rather than the 100 open 
to minority applicants. Whether this limitation is described 
as a quota or a goal, it is a line drawn on the basis of race and 
ethnic statuS.27 

The guarantees of the Fourteenth Amendment extend to 
all persons. Its language is explicit: uNo State shan ... deny 
to any person within its jurisdiction the equal protection of 
the la~·s." It is eettled beyond question that the "rights 
created by the first section of the Fourteenth Amendment are, 
by its terms, guaranteed to the individual. The rights estab­
lished are personal rights." Shelley v. Kraemer, B'Upra, at 22. 
Accord. Missouri ex rel. Ga.£n..es v. Canada, B'Upra, at 351; 
McCabe v. Atchison, T. &- S. F. R. Co., 235 U. S. 151, 161-162 
(914). The guarantee of equal protection cannot mean one 
thing when applied to one individual and something else when 

minority students admitted: completel~' unqualified students will not. be 
admitted simply to meet a "quota." Neither is there & "ceiling," since IlD 
unlimited Dumber could be admit.ted through the general admissions proc­
ess. On this basis the special admissions program does not meet petitioner's 
definition of & quota.. 

The court below found-and petitioner does not deny-that white 
applicants could not. e.ol}lpete for the 16 places reserved solei:.' f.or the 
special admissions program. IS Cal. 3d, at 44, 553 P. 2d, at 1159. Both 
('ourts below characterized thi~ as a "quota" system. 

27 Moreover. the Unh·ersit~·'s special admissions program involves a 
purpo...Q('ful, acknowledged use of fadal criteria. This is not· a· situation in 
which the classification on its face is racially neutral, but has a dispropor­
tionate racial impact. In that. situation, plaintiff must establish an intent 
to discriminate. Arlirlgton Heights Y. Metropolitan Homing Dev. Corp .. 
429 V. S. 252, 264-2135 (l9ii): Washington ". DavUl, 426 U. S. 229, 24Z 
(1976); see Yick Wo Y. Hopl.,ins. llS U. S. 356 (1886). 

29 
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applied to a person of another color. If both are not accorded 
thE:' Sfu.'Ue protection. then it is not equal. 

Nevertheless. petitioner argues that the court below erred 
in applying strict serutinv to the special admissions program 
because white males, such as respondent. are not a /ld~screte 
and insular minority" requiring extraordinary protection from 
thE:' ma,joritarian political process. Carolene Products Co., 
suvra, at 152-153. n. 4. This rationale. however, has never 
b~E'n invoked in O\lr dE:'cisions a8 a prerequisite to sub.iecting 
rflcial or ethnic distinctions to strict scrutiny. Nor has this 
('Ollrt held that discreteness and insularitv constitute neces­
sarv nrp condition8 to a holding that. a particular classification 
is i11vidiolls.28 See. e. goo S~'i'l111er Y. Oklahoma ex rel. Wmia.m­
S011. 316 U. S. 535. 541 (1942); Carrington v. Rash, 380 r. S. 
89. 94-97 (1965). ThesE:' characteristics may be relevant in 
dE'cidin/!: whether or not to add 'ne,,- types of classifications to 
thE:' list. of "suspect" categories or whethE:'r a particular classifi­
cation survives close examination. See, e. g., MassadlUsetts 
Board of Retirement Y. Mu.rgia, 427 U. S. 307. 313 (1976) 
(age): San Antonio Independent School Dist. v. Rodriguez, 
411 r. s. 1. 28 (1973) (wealth); Graham Y. Richa.rdson, 403 
r. S. 365. 372 (1971) (aliens). Racial and ethnic classifi­
cations. however. are subject to stringent examination with­
out regard to these additional characteristics. We declared as 
much in the first cases explicitly to recognize racial distinctions 
as suspect: 

"Distinctions between citizens solely because of their 
ancestry are by their very nature odious to a free people 

28 After Carolell~ Products. the firRt specific referem'e in our decisions 
tn the e1cments of "di"Cretenes.~ and insularity" appears in lIfhlersville 
School District v. Gobitis. 310 F. S. 586. 606 (1940) (Stone, J., dissenting). 
The next does not appenr until 1970. Oregon v. Mitchell. 400 U. S. 112, 
295 n. 14 (STEWM~T, J.. concurring in part and dissenting in part). Thl'se 
ell'ffients have been relil'd upon ill recognizing a suspect class in onl~- one 
group of cases, th08l' inyoJo:in/l: aliens. E. g., Graham Y. Richardson. 403 
r. S. 365, 372 (19il). 
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whose institutions are founded upon the doctrine of 
equality." Hirabayashi, 320 U. S., at 100. 

"[A]lllegal restrictions which curtail the civil rights of 
a single racial group are immediately suspect. That is 
not to say that all such restrictions are unconstitutional. 
It is to say that courts must subject them to the most 
rigid scruti~/r." Korematsu, 323 U. S., at 216. 

The Court has never questioned the validity of those pro­
nouncements. Racial and ethnic distinctions of any sort are 
inherently suspect and thus call for the most exacting judicial 
examination. 

B 

This percept:on of racial and ethnic distinctions is rooted in 
our Nation's constitutional and demographic history. The 
Court's initial view of the Fourteenth Amendment was that 
its "one pervading purpose" was "the freedom of the slave 
race, the security and firm establishment of that freedom, and 
the protection of the newly-made freeman and citizen from 
'the oppressions of those who nad formerly exerc:sed dominion 
over him." Slaughter-House Cases, 16 Wall. 36, 71 (1873). 
The Equal Protection Clause, however, was "[v]irtually 
strangled in infancy by post-civil-war judicial reaction­
ism." 29 It was relegated to decades of relative desuetude 
while the Due Process Clause of the Fourteenth Amendment, 
after a short germinal period, flourished as a cornerstone in 
the Court's defense of property and liberty of contract. See, 
e. g., Mugler v. Kansas, 123 U. S. 623, 661 (1887); AUgeyer v. 
Louisiana, 165 U. S. 578 (1897); Lochner v. New York, 198 
U. S. 45 (1905). In that cause, the Fourteenth Amendment's 
"one pervading purpose" was displaced. See, e. g., Plessy v. 
Ferguson, 163 U. S. 537 (1896). It was only as the era of sub­
stantive due process came to a close, see, e. g., Nebbia v. New 

29 Tussman &: tenBroek, The Equal Protection of the Laws, 37 Calif. L. 
Rev. 341, 381 (1949). 

31 
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York, 291 U. S. 502 (1934); West Coast Hotel Co. v. r arrish, 
300 U. S. 379 (1937), that the Equal Protection Clause began 
to attain a genuine measure of vitality, see, e. g., United States 
v. Carolene Products, 304 U. S. 144 (1938); Skinner v. OkkP­
homa ex reI. 'Williamson, supra. 

By that time it was no longer possible to peg the guarantees 
of the Fourteenth Amendment to the struggle for equality of 
one racial minority. During the dormancy of the Equal Pro­
tection Clause, the United Sta.tes had become a Nation of mi­
norities. so Each had to struggle 31-and to some extent strug­
gles still 32_to overcome the prejudices not of a monolithic 
majority, but of'a "majority" composed of various minority 
groups of whom it was said-perhaps unfairly in many cases­
that a sha,red characteristic was a willingness to disadvantagf' 
other groupS.33 As the Nation filled with the stock of many 
lands, the reach of the Clause was gradually extended to all 
ethnic groups seeking protection from official discrimination. 
See Strauder v. West Virginia! 100 U. S. 303, 308 (1880) 
(Celtic Irishmen) (dictum); Yick Wo v. Hopkins, 118 U. S. 
356 (1886) (Chinese); Truax v. Raich, 239 U. S. 33, 41 (1915) 
(Austrian resident aliens); Korematsu, supra (Japanese); 
Hernandez v. Texas, 347 U. S. 475 (1954) (Mexican~Ameri­
cans). The guarantees of equal protection, said the Court in 

10 M. Jones, American Immigration 177-246 (1960) . 
• 1 J. Higham, Strangers in the Land (1955); G. Abbott, The Immigrant 

and the Community (1917); P. Roberts, The New Immigration 6&-73, 
8&-91, 248-261 (1912). See also E. Fenton, Immigrants and Unions: A 
Case Study 561-562 (1975~. 

32 "Members of various religious and ethnic groups, primarily but not 
exclusively of Eastern, Middle, and Southern European ancestry, such 
as Jews, Catholics, Italians, Greeks, and Slavic groups, continue to be 
excluded from executive, middle-management, and other job levels because 
of discrimination based upon their religion and/or national origin." 41 
CFR § 60-50.1 (b) (1977). 

33 E. g., P. Roberts, supra, n. 31, at 75; G. Abbott, supra, n. 31, at 270-
271. See generally n. 31, supra. 



U1\'1VERSITY OF CALIFORNIA REGENTS v. BAKKE 293 

265 Opinion of POWELL, J. 

Yick Wo, "are universal in their application, to all persons 
within the telTitorial jurisdiction, without regard to any differ­
ences of race, of color, or of nationality; and the equal pro­
tection of the laws is a pledge of the protection of equal laws." 
118 U. S., at 369. 

Although many of the Framers of the Fourteenth Amend­
ment conceived of its primary function as bridging the vast 
distance between members of the Negro race and the white 
"majority," Slaughter-House Cases, B'Upra, the Amendment 
itself was framed in universal terms, without reference to color, 
ethnic origin, or condition of prior servitude. As this Court 
recently remarked in interpreting the 1866 Civil Rights Act to 
extend to claims of racial discrimination against white persons, 
"the 39th Congress was intent upon establishing in the fed­
eral law a broader principle than would have been necessary 
simply to meet the particular and immediate plight of thf­
newly freed Negro slaves." McDonald v. Santa. Fe Tra.il 
Tra.Tl8portation Co., 427 F. S. 273. 296 (1976). And that 
le~isla.tion . was specifically broadened in 1870 to ensure that 
"all persons." not merely "citizens," would enjoy equal rights 
under the law. See RunyoTl \'. McCrary, 427 U. S. 160. 192-
202 (1976) (WHITE, J .. dissenting). Indeed. it is not unlikely 
that among the Framers were many who would have ap­
plauded a reading of the Equal Protection Clause that states 
a principle of universal application and is responsive to the 
racial. ethnic. and cultural diversity of the Kation. See. e. g .• 
C'{)ng. Globe. 39th Cong .. 1st Sess., 1056 (1866) (remarks of 
Rep. Niblack); id., at 2891-2892 (remarks of Sen. Conness): 
id., 40th Cong .. 2d Sess .. 883 (1868) (remarks of Sen. Howe) 
(Fourteenth Amendment "protect[s] classes from class legis­
lation"). See also Bickel. The Original Understanding and 
the Segregation Decision. en Harv. L. Rev. 1,60--63 (1955). 

Over the past 30 years, this Court has embarked upon 
the crucial mission of interpreting the Eqt,al Protection Clause 
with the view of assuring to all persons "the protection of 

33 



34 

294 OCTOBER TERM, 1977 

Opinion of POWELL, J. 438U.S. 

equal laws," Yick Wo, supra, at 369, in a Nation confronting 
a legacy of slavery and racial discrimination. See, e. g., 
Shelley v. Kraemer, 334 U. S. 1 (1948); Brown v. Board of 
Education, 347 U. S. 483 (1954); Hills v. Gautreaux, 425 U. S. 
284 (1976). Because the landmark decisions in this 8l'ea 
arose in response to the continued exclusion of Negroes from 
t.~e mainstream of American society, they could be character­
ized as involving discrimination by the "majority" white race 
against the Negro minority. But they need not be read as 
depending upon tha.t -characterization for their results. It 
suffices to say that" [0] ver the years, this Court has consistently 
repudia.ted '[ d] istinctions between citizens solely because of 
their ancestry' as being 'odious to a free people whose institu­
tions are founded upon the doctrine of equality.' II Loving 
v. Virginia, 388 U. S. 1, 11 (1967), quoting Hirabayashi, 320 
U. S., at 100. 

Petitioner urges us to adopt for the fi,"st time a more 
restrictive view of the Equal Protection Clause and hold that 
discrimination against members 'of the white "majority" can­
not be suspect if its purpose can be characterized as "benign.iJ u 

M In the view of MR. JUSTICE BRENNAN, MR. jUSTrCE WHITE, MR. 
jUsTICE MARsHALL, and MR. JUSTICE BLACKMUN, the pliable notion of 
"stigma." is the crucia.l element. in a.naIyzing racia.l classifications. See, e. g., 
post, at 361, 362. The Equal Protection Clause is not framed in terms of 
"stigma." Oerhl.inly the word has nO clearly defined constitutional mea.a­
ing. It reflects 8 subjective judgment that is standa.rdless. AU state­
imposed C\!lbOifieations t·hat rea.rrange burdens and benefits on the basis of 
race are likely to be viewed with deep resentment by the individuals 
burdened. The denial to 4mocent. persons of equal rights and opportunities 
may outrage t,hose so deprived and therefore may be perceived as invidious. 
These individuals are likely t£l find lit,t.le romfort in the notion that the 
deprivation they a·re asked to endure is merely th~ price of membership in 
the dominant majority and that its imposition is inspired by the supposedly 
benign purpose of aiding others. One should not light.ly dismiss the 
inherent unfairness of, and the percept.ion of mistreatment that accom­
panies, 8 system of aUoeating benefits and privileges on the basis of skin 
color and ethnic origin. Moreover, MR. JUSTICE BRENNAN, MR. JUBTICE 
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The clock of our liberties, however, cannot be turned back to 
1868. Broum v. Board of Education, supr(l., at 492; accord, 
Loving v. Virginia, supra, at 9. It is far too late to argue that 
the guarantee of equal protection to all persons pennits the 
recognition of special wards entitled to a degree of protection 
greater than that, accorded others.M "The Fourteenth Amend­
ment is not directed solely against discrimination due to a 
(two-class theory'-that is, based upon differences between 
'whit-e' and Xegro." HeT1U1r1dez. 347 P. S .. at 478. 

Once the artificial line of a IItwo-cla..~ theory" of the Four­
teenth Amendment is put aside, the difficulties entailed in 
varying the level of judicial review according to a perceived 
"preferred" status of a particular racial or ethnic minority 
are intractable. The concepts of "majority" and "minority" 
necessarily ret1ect temporary arrangements and political judg­
ments. As observed above, the white IImajority" itself is 
composed of 'various minority 'groups, most of which can lay 
claim to a history of prior discrimination at the hands of the 
State and private individuals. Not all of thei3e groups can 
receive preferential treatment and corresponding judicial toler-

WHITE, MR. JUSTICE M.-\RSHALL, and MH. ,TUSTICE BL.-\cKMuN offer no 
principle for deciding whether preferential classifications reflect Ii benign 
J'('media.l purpose or a malevolent st.igmatic classification. smcP. they are 
willing in this case W accept mere post hoc declarations by an isolatOO 
state entity-a medical school faeult~'-unadorned by particularized find­
ing~ of past discrimination, to establish such a remedial purpose. 

3~ Professor Bickel noted the self-contradiction of that view: 
"The lesson of the great decision" of the Supreme Court and the lesson 

of contemporary history have been the same for at least a generation: 
discrimination on the basis of race is illegal, immoral, unconstitutional, 
inherently wrong, and destructive of democratic society. Now this is w 
be unlearned and we are told that this is not a matter of fundamental 
principle but only a matter of whose ox is gored. Those for whom raeial 
equality was demanded are to be more equal than others. Having found 
support in the Constitution for equalit,y, they now claim support for 
inequality under the same Constitution." A. Bickel, The Morality of 
Consent 133 (1975). 

35 



296 OCTOBER TERM, 1977 

Opinion of POWELL, J. 438 U.S. 

&nee of distinctions drawn in terms of race and nationality, 
for then the only "majority" left would be a new minority 
of white Anglo-Saxon Protestants. There is no principled 
basis for deciding which groups would merit "heightened 
judicial solicitude" and which would not.86 Courts would be 
asked to evaluate the extent of the prejudice and consequent 

ae As I am in agreement with the view that race may be taken into 
account as a factor in an admissions program, I agree with my Brothers 
BRENNAN, WHrrE, MARSHALL, and BLACKMUN that the portion of the 
judgment that would proscribe all consideration of race must. be reversed. 
Bee Part V, infra. But I disagree with much that is said in their opinion. 

They would require as a justification for a program such as petitioner's, 
only two findings: (i) that there has been some form of discrimination 
against. the preferred minority groups by "society at large," post, at 369 
{it being conceded that petitioner had no history of discrimination), and 
(ii) that "there is reason to belie-ve" that the disparate impact sought to 
be rectified by the program is the "product" of such discrimination: 

"If it was reasonable to conclude--as we hold that it was-that the failure 
of minorities to qualify for admission at Davis under regular procedures 
was due principally to the effects of past discrimination, then there is a 
reasonable likelihood that, but for pervasive racial discrimination, respond­
ent would have failed to qualify for admission e-ven in the absence of 
Davis' special admissions program." Post, at 36&-366. 

The breadth of this hypothesis is unprecedented in our constitutional 
system. The first step is easily taken. No one denies the regrettable fact 
that there has been societal discrimination in this country against various 
racial and ethnic groups, The second step, however, involves a. speculative 
leap: but for this discrimination by society at large, Bakke "would have 
failed to qualify for admission" because Negro applicants-nothing is said 
about Asians, cf., e. g., post, at 374 n. 57-would have made better scores. 
Not one word in the reco;d supports this conclusion, and the authors of 
the opinion offer no standard for courts to use in applying such a pre­
sumption of causation to other racial or ethnic classifications. This failure 
is a grave one, since if it may be concludro 011 this record that each of the 

. minority groups preferred by the petitioner's special program is entitled to 
the benefit. of the prt.sumption, it. would seem difficult to d~termine that 
any of the dozens of minority groups that have suffered "societal discrimi­
nation" cannot also claim it, in any area of social intercourse. See P:..rt 
IV-B, infra. 
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harm sufiered by various minority groups. Those whose 
societal injury is thought to exceed some arbitrary level of toler­
ability then would be entitled to preferential classifications at 
the expense of individuals belonging to other groups. Those 
classifications would be free from exacting judieial scrutiny. 
As these preferences began to have their desired effect, and the 
conseque:nces of past discrimination were undone, new judicial 
rankingfJ would be necessary. The kind of variable sociological 
and political analysis necessary to produce such rankings 
simply does not lie within the ~adicial competence-even if 
they otherwise were politically feasible and socia.lly desirable.3

":' 

3";' Mr. Justice Douglas ha~ noted the problems 88Sociated with such 
inquiriel'!: 

liThe reservation of a· proportion of the law school class for members 
of selected minority groups is fraught witb . , . ciangers, for one must 
immediately determine which groups are to receive such fa.vored treat­
ment and which are to be excluded, the proportions ,')f the class that are to 
be allocated to each, Md even the criteria by which to determice whether 
an individual is a member of a favored group. [Cf. Ple88Y v. Ferguaon, 
163 U. S. 537, 549, 552 (1896).J 'There is no ·assurance that a cornu 
mon agreement can be reacted, Md first the schools, and then the courts, 
will be buffeted with the competing claims. The University ofWa.sh­
ington included Filipinos, but excluded Chinese and Japanese; another 
school may limit its program to blacks, 01' to blacks .. nd Chicanos. Once 
the Court sanctioned racial preferences SUM as these, it, could not then 
wash its hands of the matter, leaving it entirely in the discretion of the 
~chool, fnr then we would han> efferti\'el~' overnlled Sweatt v. Puinter, 339 
U. S. 629, and allowed impo!!ition of a 'z(·ro' ullocation.But what stand­
ard is the Court to apply when & rejected applicant. of Japanese ancestry 
brings suit to require ihe Universitr of Washington to extend the same 
privileges to his r,t'Oup? • The Committee might conclude that t!le popula­
tion of Washington is now 2% JapMese, and th_'l.t Japanese also constit.ute 
2% of the Bar, but that had they not been handicapped by a history 
of discrimination, Ja.panese would now constitute 5% of t.he Bar, or 20%, 
Or, alternatively, t.he Court cou1d attempt to assess how grievously each 
group has suffered from disci'imination, a.nd a.llocate proportions accord­
ingly; if that were the stMdard the current University of Washington 
policy would almost rurely fall, for there is no Western State which can 
claim that it has always treated Japanese and Chinese in a fair and even-
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Moreover, there are serious problems of justice connected 
with the idea of preference itself. First, it may not always be 
clear that a so-called preference is in fact benign. Courts may 
be asked to validate burdens imposed upon individual members 
of a particular group in order to advance the group's general 
interest. See United Jewish Organizations v. Carey, 430 r. S .. 
at. 172-173 (BRENNAN. J .. concurring in part). Xothin~ in 
thf' Constitution supports the notion that individuals may be 
asked to suffer otherwise impermissible burdens in order to 
enhancf' the societal standing of their ethnic groups. Second. 
prpferential programs may only "einforce common stereotypes 
holdinl!: that ('ertain e:roups arf' unable to achieve success 
"'ithout special ·protection based on a· factor having no rela­
tionship to individual worth. See DeFunis v. Odegaard. 416 
r. S. 312. 343 (1974) (Douglas. J .. dissenting). Third. there 
is a measure of inequity in forcing innocent persons in re­
spondent's position to bear the. burdens of redressing griev­
ances no1 of their making. 

By hitching the mea.ning of the Equal Protection Clause to 
these transitory considerations. we would be holding, as a 
constitlltional principle. that judicial scrutiny of classifications 
touching on racial and ethnic background may vary with the 
ebb and Bow of political forces. Dispara.te constitutional 
tolerance of such classifications well may serve to exacerbate 

handed manner. oee, e. (I .. Yick Wo Y. Hopkins, 118 U. S. 356: Terrace y. 

Thompson, 263 U. S. 19~; Oyama v. Colifornia, 332 U. S. 633. This 
Court has not sustained a racial classification since the wartime cases of 
Korematsu v. United States, 323 U. S. 214, and Hirabayashi v. United 
States, 320 U. S. 81, involving curfews and relocations imposed upon 
Japanese-Americans. 

"Nor obviously will the problem be solved if next year the Law School 
included only Japanese and Chinese, for then Norwegians and Swedes, 
Poles and Italians, Puerto Ricans and Hungarians, and all other groupl! 
which form this diverse Nation would have just complaints." DeFunis y. 

Odegaard, 416 U. S. 312. 33i-340 (19i4) (dissenting opinion) (footnote~ 
omitted). 
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ra.cial and ethnic antagonisms rather than alleviate them. 
United lewish Organizations, supra, at 173-174 (BRENNAN, J., 
concurrinf2; in part). Also. the mutability of a constitutional 
principle. based upon shifting political and social judgments. 
undermines the chances for consistent application of the Con­
stitution from one generation to the next. a critical feature of 
its coherent interpretation. Pollock v. Farmers' Loam & Trust 
Co., 157 r. S. 429, 650-651 (1895) (Whit€. J .. dissenting). III 
exnounding the Constitution. the Court's role is to discern 
"nrinciples sufficiently absolute to give them roots throughout 
thp community and continuit~T over significant periods of time. 
and to lift them above the level of the pragmatic political 
judgments of a particular time and pla('e." A. Cox. The Role 
of the Supreme Court. in American Government 114 (1976). 

If it is the individua.1 who is entitled to judicial protection 
against classifications based upon his racial or ethnic back­
ground because such distinctions impinge upon personal rights, 
rather than the individual only' because of his membership in 
a particular group, then constitutional standards may be ap­
plied consistently. Political judgments regarding the necessity 
for the particular classification may be weighed in the consti­
tutional balance, Korematsu v. United States, 323 U. S. 214 
(1944), but the standard of justification will remain constant. 
This is as it should be, since those political judgments are the 
product of rough compromise struck by contending groups 
within the democratic process.s~ When they touch upon an 
individual's race or ethnic background, he is entitled to a 
judicial determination that the burden he is asked to bear on 
that basis is precisely tailored to serve a compelling govern­
mental interest. The Constitution guarantees that right to 
every person regardless of his background. Shelley v. Kraemer, 
334 U. S., at 22; Missoun: ex rel. Gaines v. Caruula'J 305 r. S., 
at 351. 

SS R. Dahl, A Preface to Drmocratic Thror:1' (1956): Posnrr, supru 
n. 25, at 2i. 
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C 

Petitioner contends that on several occasions this Court has 
approved preferential classifications without applying the.m08t 
exacting scrutiny. Most of the cases upon which petitioner 
relies are drawn from three areas: school desegregation, 
employment discrimination, and sex discrimination. Each of 
the cues cited presented a situation materially difFerent.from 
the facts of this case. 

The school desegregation cases are inapposite. Each involved 
remedies for clearly determined constitutional violations. 
E. g., Swann v. Charlotte-Mecklenburg Boord of Education, 
4Q2 U. S. 1 (1971) ; McDaniel v. Barresi, 402 U. S. 39 (1971) ; 
Gr-2en v. Ccmnty &hool Board, 391 U. S. 430 (1968). Racial 
classifications thus were designed as remedies for the vindica­
tion of constitutional entitlement.3S Moreover. the scope of 
the remedies was not permitted to exceed the extent of the 

3" Petitioner cites three lower court decisions allegedly devia.ling from 
this general rule in lIehool desegregation cases: OlJemumn v. Nitkowtki, 
378 F. 2d 22 (CA2 1967); Wtmner v. County School Boord, 357 F. 2d 4,1)2 
(CA4 1966); 8prifl9~ld School Committee v. Barbdak, 348 F. 2d 261 
(CAl 1965). Of these, Wanner involved a school system held to have 
been de jure 8fg1"egated Sud enjoined from maintaining segregation; racial 
diet-rieting was deemed necessary. 357 F. 2d, at 454. cr. United JeVJi8h 
Organization! v. Caret/, 430 U. S. 144 (1977). In Barkldale and ODer­
mann, courts did approve voluntary districting designed to eliminate dis­
criminatory attendance patterns. In neither, however, was there any 
showing that the school board planned extensive pupil transportation that 
might threaten liberty or privacy interests. f.ee Keyu v. School Di8trict 
No.1, 413 U. S. 189,240-250 (1973) (POWELL, J., concurring in part and 
dissenting in part). Nor IVere white students deprived of an equal oppor­
tunity for education. 

Respondent's position is wholly dissimilar to that of a pupil bUlled 
from his neighborhood school to a comparable school in another neighbor­
hood in compliance with a desegregation decree. Petitioner did not ar­
range for respondent to attend a different medical school in order to 
desegregate Davis Medical School; instead, it denied him admission and 
may have deprived him altogether of a medical education. 
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violations. E. g., Dayton Board of Education v. Brinkman, 
433 U. S. 406 (1977); Milliken v. Bradley, 418 U. S. 717 
(1974); see Pasadena City Board of Education v. Spangler, 427 
U. S. 424 (1976). See also Austin Independent School Dist. 
v. United States, 429 U. S. 990, 991-995 (1976) (POWELL, J., 
concurring). Here, there was no judicial detennination of 
constitutional violation as a predicate for the fonnulation of ". 
remedial classification. 

'the employment discrimination cases also do not advance 
petitioner's cause. For example, in Franks v. Bowman Tran8-
portation Co., 424 U. S. 747 (1976), we approved a retroactive 
award of seniority to a class of Negro truckdrivers who had 
been the victims of discrimination-not just by society a.t 
large, but by th~ respondent in that case. 'While this relief 
imposed some burdens on other employees, it was held neces­
sary II 'to make [the victims] whole for injuries suffered on 
account of unlawful employment discrimination.'" Id., at 
763, quoting Albemarle Paper Co. v. Moody, 422 U. S. 405, 
418 (1975). The Courts of Appeals have fashioned various 
types of racial preferences as 'remedies for constitutional or 
statutory violations resulting in identified, race-based injuries 
to individuals held entitled to the preference. E. g., Bridge­
port Guardians, Inc. v. Bridgeport Civil Service Commission, 
482 F. 2d 1333 (CA2 1973) ; Carter v. Gallagher, 452 F. 2d 315 
(CA8 1972), modified on rehearing en bane, id., at 327. Such 
preferences also have been upheld where a legislative or ad­
ministra.tive body charged with the responsibility made deter­
mina.tions of past discrimination by the industries affected, 
and fashioned remedies deemed appropriate to rectify the 
discrimination. E. 'g., Contractors Association of Eastern 
Pennsylvania v. Secretary of Labor, 442. F. 2d 159 (CA3) , 
cert. denied, 404 U. S. 854 (I971); 40 Associated General 

40 Every decision upholding·tile requirement. of preferential hiring under 
the authority of Exec. Order Nc.. 11246, 3 CFR 339 (1964-1965 Comp.), 
has emphasized the existence of previous discrimination as a predicate for 
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Contractors of Ma.ssa~husetts, Inc. v. Altshuler, 490 F. 2d 9 
(eAlI973), cert. denied. 416 r. S. 957 (1974); cf. Katzenbach 
v. Morgan, 384 U. S. 641 (1966). But we have never ap­
proved preferential dassifications in th" absence of proved 
constitutional or statutory violations: l 

!\Ol' is petitioner's view as to the applicable standard sup­
port€d by the fact that gender-based classifil!ations are not 
subjerted to this level of scrutiny. E. g., Califano v. Webster, 
430 r. S. 313, 316-317 (1977); Craig Y. Boren, 429 U. S. 
190, 211 n. (1976) (PO'WELL, J.. concurring), Gender-based 
distinctions are less likely to create the analytical and prac-

th(' imposition of a prefer;:>ntiul remPd~·. Contractors Association. supra; 
Southern Illinois Builders .48S71. Y. Opilvie. 471 F. 2d 680 (CA7 19i2): 
.Jo)/ce Y. McCrane, 320 F. Supp. 1284 (~J 1970): Weiner Y. Cuyahoga. 
Communit1j College Di.strict. 19 Ohio 81. 2d 35, 249 N. E. 2d 907, c('ft. 
d(,lIi('d, 396 LT. S. 1004 (19iO). St'e also Rosetti Contracting Co. y. Bren­
nan. 508 F. 2d 1039, 1041 CC\i 19i5) ; Associoted General. Contractors of 
Massachusetts, Inc. Y. Altshuler, 490 F. 2d 9 (CAl 1973). cert. denit'd. 4Hi 
1'. S. 957 (1974); Northl'aBt Constr. CO. Y. Romney, 15i U. S. App. D. C. 
3RI. 383,390,485 F. 2d 752. 754, 761 (973). 

41 This case does not call into qUPf'tion congressional1~' authorized admin­
istrative actions, such as consent decrees under Title VII or approval of 
reapportionment plans under § 5 of the Voting Rights Act of 1965, 42 U. S. C. 
§ 1973c (1970 ed., Supp. Y). In such case~, thert' has been detailed lE'gi;:­
lath'e con;;ideration of the various indicia of previous constitutional or 
statutory yiolations, e. g., South Ca.rolina Y. Ka.tzenbach. 383 F S. 301, 
308-310 (1966) (§ 5), and partkulnr administrath'e bodies have been 
charged with monitoring nrious acth'ities in order to detect such ,-ioln­
tion~ and formulate appropriate remedies. See Hampton Y. M01l' S1IIl 

Trang, 426 P. S. 88, 103 (1{}i6). 
Furthermore, we are not here presented with an occasion to review 

legislation by Congress pursuant to its powers under § 2 of the Thirteenth 
Amendment and § 5 of the Fourteenth Amendment to remedy the effects 
of prior discrimination. Katzenbach Y. Morgan, 384 U. S. 641 (1966); 
Jones v. Alfred H. Mayer Co., 392 U. S. 409 (1968). We have previously 
recognized the special competence of Congress to make findings with 
respect to the effects of identified past discrimination and its discretionary 
authority to take appropriat€ remedial measures. 
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tical problems present in preferential programs premised on 
racial or ethnic criteria. 'With respect to gender there are only 
two possible classifications. The incidence of the burdens 
imposed by preferential classifications is clea.r. There are no 
rival groups which can claim that they, too. are entitled to 
preferential treatment. Classwide questions as to the group 
suffering previous injury and groups which fairly can be bur­
dened are relatively manageable for reviewing courts. See, 
e. (.j., Califano v. Goldfarb, 430 U. S. 199, 212-217 (1977); 
Weinberger v. Wiesenfeld, 420 U. S. 636, 645 (1975). The 
resolution of these same questions in the context of racial 
and ethnic preferences presents far more complex and in­
tractable problems than gender-based classifications. More 
importantly. the perception of racial classifications as in­
herently odious stems from a lengthy and tragic history that 
gender-based classifications do not share. In sum, the Court 
has never viewed such classification as inherently suspect or 
as comparable to racial or ethnic classifications for the purpose 
of equal protection analysis. 

Petitioner also cites Lau v. Nichols, 414 U. S. 563 (1974), 
in support of the proposition that discrimination favoring 
racial or ethnic minorities has received judicial approval with­
out the exacting inquiry ordinarily accorded "suspect" clas­
sifications. In Lau, we held that the failure of the San 
Francisco school system to provide remedial English instruc­
tion for some 1,800 students of oriental ancestry who spoke no 
English amounted to a violation of Title VI of the Civil Rights 
Act of 1964, 42 U.,S. C. § 2000d, and the regulations pro­
mulgated thereunder. Those regulations required remedial 
instruction where inability to understand English excluded 
children of foreign ancestry from participation in educational 
programs. 414 t:. S .. at 568. Because we found that the 
students in Lau were denied u a meaningful opportunity to 
participate in the educational program," ibid., we remanded 
for the fashioning of a remedial order. 
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Lau provides little support for petitioner's argument. The 
decision rested solely on the statute, which had been construed 
by the responsible administrative agency to reach educational 
practices 41which have the effect of subjecting individuals 
to discrimination," ibid, We stated: "Under these state­
imposed standards there is no equality of treatment merely 
by providip.g students with the same fMilities, textbooks, 
teachers, and curriculum; for students who do not understand 
English are effectively foreclosed from any meaningful educa­
tion." ld., at 566. Moreover, the "preference" approved did 
not result in the denial of the relevant benefit-"meaningful 
opportunity to participate in the educational program"-to 
anyone else. No other student was deprived by that prefer­
ence of the ability to participate in San Francisco's school 
system, and the applicable regulations required similar assist­
ance for all.students who suffered similar linguistic deficiencies. 
ld., at 57~571 (STEWART, J., concurring in result). 

In a similar vein,42 petitioner contends that our recent 
decision in United Jewish Organizations v. Carey, 430 U. S. 144 
(1977), indicates a willingness to approve racial classifications 
designed to benefit certain minorities, without denominating 
the classifications as "suspect." The State of New York had 
redrawn its 1'3apportionment plan to meet objections of the 
Department of Justice under § 5 of the Voting Rights Act 
'of 1965,42 U. S. C. § 1973c (1970 ed., Supp. V). Specifically, 
voting districts were redrawn to enhance the electoral power 

42 Petitioner also cites our decision in Morton v. Mancari, 417 U. S. 535 
(1974), for the proposition that the State may prefer members of tradi­
tionally disadvantaged groups. In Mancari, we approved a hiring pref­
erence for qualified Indiaqs in the Bureau of Indian Afi'airs.{)f the Depart­
mellt of the Interior (BIA). We observed in that' case, however, that the 
legal status of the BIA is sui generis. Id., at 554. Indeed, we found that 
the preference was not racial at all, but "an employment crit~rion reason­
ably designed to further the cause of Indian self-government and to make 
the BIA 'more responsive to ... groups ... whose lives and activities are 
governed by the BIA in a unique fashion." Ibid. 
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of certain "nonwhite" voters found to have been the victims 
of unlawful "dilution" under the original reapportionment 
plan. United Jewish Organizations, like Lau, properly is 
viewed as a case in which the remedy for an administrative 
finding of discrimination encompassed measures to improve 
the previously disadvantaged group's ability to participate, 
without excluding individuals belonging to any other group 
from enjoyment of the relevant opportunity-me8Jlingful par­
ticipation in the electoral process. 

In this case, unlike Lau and United Jewi8h OrganWtwnB, 
there has been no determination by the legislature or a respon­
sible administrative agency th",t the University engaged in a 
discriminatory practice requiring remedial efforts. Moreover, 
the operation of petitioner's special admissions program is 
quite different from the remedial measures approved in those 
cases. It prefers the designated minority groups at the expense 
of other individuals who are t<?tally foreclosed from competi­
tion for the 16 special admissions seats in every Medical School 
class. Because of that foreclosura, some individuals sre 
excluded from enjoyment of a state-provided benefit-admis­
sion to the Medical School-they otherwise would receive. 
When a classification denies 8Jl individual opportunities or 
benefits enjoyed by others solely because of his race or ethnic 
background, it must be regarded as suspect. E. g., McLaurin 
Y. Oklahoma State R~gents, 339 U. S., at 641-642. 

IV 
We have held that in "order to justify the use of a suspect 

classification, a State must show that its purpose or interest is 
both constitutionally permissible 8Jld 8ubstant,ial, and that its 
use of the classification is 'necessary . . . to the accomplish­
ment' of its purpose or the safeguarding of its interest." 
In re Griffiths, 413 U. S. 717, 721-722 (1973) (footnotes 
omitted); Loving v. Virginia, 388 U. S.) at 11; McLaughlin v. 
Florida, 379 U. S. 184, 196 (1964). The special admissions 
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program purports to serve the purposes of: (i) "reducing the 
historic deficit of traditionally disfavored minorities in medical 
schools and in the medical profession," Brief for Petitioner 
32; (ii) countering the effects of societal discrimination; 43 

(iii) increasing the number of physicians who will practice in 
~mmunities currently underserved; and (iv) obtaining thE! 
educational benefits that flow from an ethnically diverse stu­
dent body. It is necessary to decide which, if any, of these 
purposes is substantial enough to support the use of a suspect 
classifiea tion. 

43 A number of distinct subgoals have been a<h'anced as falling under the 
rubric. of "comp=nsation for past discrimination." For example, it is said 
that preferences for Negro applicants may compensate for harm done them 
personally, 'or serve to place them at ecol'omic levels they might have 
attained but for di~criminat~on against their forebears. Greenawalt, supra 
n. 25, at 581-586. Another view of the "compensation" goal is that it 
sen'es as a form of reparation by the "majority" to a victimized group 
as a whole. B. Bittker, 'The Case for Black Reparations (1973). That 
just=ficat;on for racial or ethnic preference has been subjected to much 
criticism. E. g., Greenawalt, supra n. 25, at 581 j Posner, supra n. 25, at 
16-17, and n. 33. Finally, it ha~ been argued that e~hnic preferences 
"compensate" the group by providing examples of success whom other 
members of the group wiII emulate, thereby advanckg the group's interest 
and society's interest in encouraging new generations to overcome the'bar­
riers and frustrations of the past. Redish, supra n. 25, at 391. For pur­
poses of analysis these subgoals need not be considered separately. 

Racial classifications in adm:ssions conceivably could serve a fifth 
purprse, one wh:ch p2t:tioner does not arti~ulate: fair appraisal of 
each individual's srsdem:cpromise in the light of some cultural bias in 
grad:rg or testing proced'll"es. To the extent that race and ethnic back­
ground were considered only to the extent, of curing established inaccuracies 
in predicting acacemic performance, it might be argued that there is no 
"preference" at r.ll. Nothing in this record, however, suggests either that 
any of the quantitative factors considered by the Medical School were 
culturally biased or that petitioner's special admissions program was 
f0rmulated to c:rrect for any such b:ases. Furthermore, if race or ethnic 
background were used solely to arrive at an unbiased prediction of 
academic success, the reservation of fixed numbers of seats would be 
inexplicable. 

1 
1 
I 
I 
1 
~ 

I 
I 



UKIVERSITY OF CALIFORNIA REGENTS v. BAKKE 307 

265 Opinion of POWELL, J. 

A 

If petitioner's purpose is to assure within its student body 
some specified percentage of a particular group merely because 
of its race or ethnic origin, such a preferential purpose must be 
rejected not as insubstantial but as facially invalid. Preferring 
members of anyone group for no reason other than race or 
ethnic origin is discrimination for its own sake. This the 
Constitution forbids. E. g., Loving v. Virginia, supra, at 11 i 
McLaughlin v. Florida, supra, at 196; Brown v. B()(Ud of 
Education, 347 U. S. 483 (1954). 

B 

The State certainly has a legitimate and substantial interest 
in ameliorating, or eliminating where feasible, the disabling 
effects of identified discrimination. The line of school defj(lg­
regation cases, commencing with Brown, attests to the impor­
tance of this state goal and the commitment of the judiciary 
to affirm all lawful means toward its attainment. In the 
school cases, the States were required by court order to redress 
the wrongs worked by specific instances of racial discrimina­
tion. That goal was far more focused than the remedying of 
the effects of "societal discrimination," an amorphous concept 
of injury that may be ageless in its reach into the past. 

We have never approved a classification that aids persons 
perceived as membel,i of relatively victimized groups at the 
expense of other innocent individuals in the absence of judi­
cial, legislative, or administratIve findings of constitutional 
or statutory violations. See, e. g., Teamsters v. United States, 
431 U. S. 324, 367-376 (1977); United Jewish Organizations, 
430 U. S., at 155-156; South Carolina v. Katzenbach, 383 U. S. 
301. 308 (1966). After such findings have been made, the 
governmental interest in preferring members of the injured 
groups at the expense of others is substantial, since the legal 
rights of the victims must be vindicated. In such a case, the 
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extent of the injury and the consequent remedy will have been 
judicially, legislatively, or administratively defined. Also, the 
remedial action usually remains subject to continuing over­
sight to assure that .it will work the least harm possible to other 
innocent persons competing for the benefit. Without such 
findings of constitutional or statutory violations," it cannot be 

"MR. JUSTICE BRENNAN, MR. JUSTICE WHITE, MR. JUSTICE MARSHALL, 
and Mn JUSTICE BLACKMUN misconceive the scope of this Court's holdings 
under Title VII when they suggest t.hat "disparate impact" alone is 
sufficient to establish a yiolation of t.hat, statute and, by analogy, other civil 
rights measures. See post, at 363-366, and n. 42. Thnt this was not the 
meaning of Title VII was made quite clear in the seminal decision in 
this area, Griggs y. Duke Power Co., 401 U. S. 424 (197'1): 

"Di8criminc.tory preference for any group, minority Or majority, is precisely 
and only what C()IJgress has proscribed. What is required by Congress is 
the removal of artificial, arbitrary, and unnecessary barriers t.o employment 
when the barriers operate invidiously to discriminate on the basis of nviial 
or other impermissible classification." Jd., at 431 (emphasis added). 

Thus, dispara.te impact is a basis for relief under Title VII only if the 
practice in question is not founded on "business necessity," ibid., or lacks 
"a manifest relationship t.o t.he employment. in question," id., at, 432. See 
also McDonneU Dougl.as Corp. v, Green, 411 U. S. 792, 802-803, 805-806 
(1973). Notbing in thi8 record-as opposed t.o some of the general litera­
ture cited by MR. JUSTICE BRENNAN, MR. JUSTICE WHITE, MR. JUSTICE 
MARSHAI.L, and MR. JUSTICE BLACKMUN~ven remote I.? suggests that the 
disparate impact of t.be general admissi.ons program at Davis Medical 
School, result.ing primarily from the SOf' of disparate test scores and grades 
set forth in n. 7, supra, is without. educational justification. 

Moreover, the presumption in Griggs-t.ha.t disparate impact without 
any showing of b~iness justification established the existence of discrimina­
tion in violation of the statute-was based on legislative determinations, 
wholly absent here, that past discrimination had handica.pped various 
minority groups t.o s\.)ch an extent that disparate impact could be traced 
to identifiable instances of pa...t discrimination: 

"[Congress sought] to achieve equality of employment opportunities and 
remove barriers that have operated in the past to favor an identifiable 
group of white employees over other employees. Under the Act, practices, 
procedures, or tests neutral on their face, and even neutral in terms of 
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said that the government has any greater interest in helping 
one individual than in refraining from harming another. 
Thus, the government has no compelling justification for 
inflicting such hann. 

Petitioner does not purport to have made, and is in no 
position to make, such findings. Its broad mission is educa­
tion, not the fonnulation of any legislative policy or the 
adjudication of particular claims of illegality. For reasons 
similar to those stated in Part III of this opinion, isolated 
segments of our vast govemmental structures are not com­
petent to make those decisions, at least in the absence of 
legislative mandates and legislatively determined criteria.·~ 

Cf. Hampton v. Mow Sun Wong, 426 U. S. 88 (1976); n. 41, 
supra. Before relying upon these sorts of findings in estab­
lishing a racial classification, a govemmental body must 
have the authority and capability to establish, in the record, 
that the classification is responsive to identified discrimination. 
See, e. g., Califano v. Webster, 430 U. S., at 316-321; Ca!ifano 

intent, cannot be maintained if they operate to 'fl'eeae' the sta.tus quo of 
prior discriminatory employment practices," Griggs, 8upra, at 429-430. 

See, e, g., H. R. Rep. No. 914, pt. 2" 88th Cong., 1st Seas. 26 (1963) (UTes_ 
timony supporting the fact of discrimination in employment is overwhelm· 
ing"). See generally Vaai', Title VII: The J...egislative History, 7 B. C. 
Ind. & Com. L. Rev. 431 (1966). The Court empbasized that "the Act 
does not command that any person be hired simply because be was 
formerly the subject of discrimination, or because be is a member of a 
minority group." 401 U. S., at 43(}..431. Indeed, § 703 (j) of the Art 
makes it clear that preferential treatment for an individual or minority 
group t.o correct an existing "imbalance" may not be required under 
Title VII. 42 U. S. C. ~ 2000e-2 (j). Thus, Title VII principles support 
the proposition that findings of identified discrimination must precede the 
fashioning of remedial measures embodying racial classifications. 

45 For examplef the Universit.y is unable to explain it ... selootion of only 
the four favored groups-Negroes, M.exican-Americans, American Indians, 
and Asians-for preferential treatment. The inclusion of the last group 
is e>'pt'cially curious in light of the substantial numbers of Asians admitted 
through the regular admissions process. See al~o n. 37, wpm. 
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v. Goldfarb, 430 D. S., at 212-217. Lacking this capahility. 
petitioner has not carried its burden of justification on this 
issue. 

Hence, the purpose of helping certain groups whom the 
faculty c~ the Davis Medical School perceived as victims of 
"societal discrimination" does not justify a classification that 
imposes disadvantages upon persons like respondent, who bear 
no responsibility fol' whatever harm the beneficiaries of the 
special admissions program are thought to have suffered. To 
hold otherwise would be to convert a remedy heretofore 
reserved for viobtions of legal rights into a privilege that all 
institutions throughout the Nation could grant at their pleas­
ure to whatever groups are perceived as victims of societal 
discrimination. That. is a step we have never approved. Cf. 
Pasadena City Board of Edu.ca,tiol1 v. Spangler, 427 U. S. 424 
(1976). 

c 
Petitioner identifies, as another purpose of its program, 

improving the delivery of health-care services to communities 
currently underserved. It may be assumed that in some situa­
tions a State's interest in facilitating the health care of its 
citizens is sufficiently compelling to support the use of a suspect 
classification. But there is virtually no evidence in the record 
indicating that petitioner's special admisSions program is 
either needed or geared to promote that goal..f6 The court 
below addressed this failure of proof: 

'The University concedes it cannot assure that minority 
doctors who entered under the program, all of whom 
expressed an 'interest' in practicing in a disadvantaged 
community, will a,ctually do so. It may be correct to 
assume that some of them will carry out-this intention, 
and that it is more likely they will practice in minority 

46 The only evidence in the record wit.h respE'ct. t.o such underser\'ice is a 
newspaper article. Record 473. 
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communi~~,than the average white doctor. (See Sande.­
low, Racial Preference, in Higher Education: Political 
Respomibility and the JudiciaZ Role (1975) 42 U. Chi. L. 
Rev. 653, 688.) Nevertheless, there are more precise and 
reliable ways to identify applicants who are genuinely 
interested in the medical problems of minorities than by 
race. An applicant of whatever race who has demon­
strated his concern for disadvantaged minorities in the 
past and who declares that practice in such a community 
is his primary professional goal would be more likely to 
contribute to alleviation of the medical shortage than one 
who is ehosen entirely on the basis of race and disad­
vantage. In short. there is no empirical data to demon­
strate that anyone race is more selflessly socially oriented 
or by contrast that another is mol";' selfishly acquisitive." 
18 Cal. 3d, at 56, 553 P. 2d, at 1167. 

Petitioner simply has not carried its burden of demonstrating 
that it must. prefer members of partiCUlar ethnic groups over 
all other individuals in order to promote better health-care 
delivery to deprived citizens. Indeed, petitionel' has not 
shown that its preferential classifica.tion is likely to have any 
significant effect on the problem!' 

D 

The fourth goal asserted by petitioner is the attainment of 
a diverse student body. This clearly is a constitutionally per-

47 It is not clear that petitioner's t.wo-tl'8ck system, even if adopted 
throughout the country,' would substantially increase representation of 
blacks in the medical profession. That is the finding of a recent study by 
Sleeth & Mishell, Black Under-Representation in United States Medical 
Schools, 29i New England J. of Med. 1146 (197i). Those authors main­
t.ain tha.t the cause of black underrepresentation lies in the small size 
of the na.tional pool of qualified black applicants. In their view, this 
problem is traceable to the poor premedical e~riences of black under­
graduates, and can be remedied effect.ively only by developing remedial 
programs for black students before they en.t.er college. 
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missible goal for an institution of higher education. Academic 
freedom, though not a specifically enumerated constitutional 
righ t, long has been viewed as a special concern of the First 
Amendment. The frgedom of a university to make its own 
judgments as to education includes the selection of its student 
body. Mr. Justice Frankfurter summarized the "four essen­
tial freedoms" that constitute academic freed9lb~ 

/( 'It is the business of a university to provide that 
Atmosphere which is most conducive to speculation, exper­
iment ADd ereation. It is an atmosphere in which there 
prevaH "the four essential freedoms" of a university-to. 
determine for itself on academic grounds who may teacll, 
what may be taught, how it shall be taught, and who may 
be admitted to study.'" Sweezy v. New Hamp8hire, 354 
U. S. 234, 263 (195i) (concurring in result). 

Our national commitment to the safeguarding of these 
freedoms within university communities was emphasized in 
Keyishian v. Board of Regent8, 385 U. S. 589, 603 (1967) : 

"Our N stion is deeply committed to safeguarding aca­
demic freedom which is of transcendent value to all of us 
and not merely to the teachers concerned. That freedom· 
is therefore a special concern of the First Amendment ... ~ 
The Nation's future depends upon leaders trained through 
wide exposure to that robust exchange of ideas which 
discovers truth 'out of a multitude of tongues, [rather] 
than through any kind of authoritative selection." 
United States v. AS80ciated Press, 52 F. Supp. 362, 372." 

, 
The atmosphere of "speculation, experiment and creation"-so 
essential to the quality of higher education-is widely believed 
to be promoted by a diverse student body . .fS As the Court 

oCS The president, of Princeton University has described some of the 
benefits derived from a diverse student body: 

II [A] great deal of learning occurii infortrutlly. It OCCUI'8 through 
interactions among 8tudents of both sexes i of different races, religions, and 
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noted in KeyiBhi4n, it is not too much to say that the' 
"nation's future depends upon leaders trained through wide 
exposure" to the ideas and mores of students as diverse as: 
this Nation of many peoples. 

Thus, in arguing that its universities must be accorded the' 
right to select those students who will contribute the most t,o; 

the "robust exchange of ideas," petitioner invokes a counter­
vailing constitutional interest, that of the First Amendmentr 
In this light, petitioner must be viewed as seeking to achieve 8i 

goal that is of paramount importance in the fulfillment of its" 
mission. 

It may be argued that there is greater force to these views 
at the undergraduate level than in a medical school where the' 
training is centered primarily on professional competency .. 
But even at the graduate level, our tradition and experience­
lend support to the view that the contribution of diversity is' 
substantial. In Sweatt v. Painter, 339 U. S., at 634, the-

backgrounds; who come from cities and rural areas, from various states· 
and countries; who have a wide Y8riety of interests, talents, and perspec­
t.ives; and who are able. dirl'Ctly or indireetly, to learn from their differ­
ences and to stimulate one another to reexamine even their most deeplr 
held assumptions about themselves and their world. .As a wise graduate' 
of ours observed in commenting on this aspect of the educati.onal process, 
'People do not learn wry much when they are surrounded only by the' 
likes of t.hemselves.' 

"In the nature of things, it is hard to know how, and when, and even if,. 
this informal 'learning through diversity' actually occurs. It does not 
occur for everyone. For many, however, the unplanned, casual encounters' 
with roomms.tes, fellow sufferers in an organic· chemistry class, student 
workers in the library, teammates on a basketba.ll squad, or other par­
ticipants in class a.ft'airs or student government can be subtle and yet 
powerful sources of improved understanding and personal growth.'r 
Bowen, Admissions a.nd the Relevance of Race, Princeton Alumni Weekly' 
7,9 (Sept. 26, 1977). 
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Court made a similar point with specific reference to legal 
education: 

uThe law school, the proving ground for legal learning 
and practice, cannot be effective in isolation from the 
individuals and institutions with which the law interacts. 
Few students and no one who has practiced law would 
choose to study in an academic vacuum, removed from 
the interplay of ideas and the exchange of views with 
which the law is concerned." 

Physicians serve a heterogeneous popUlation. An othen\'ise 
qualified medical student with a particular background­
whether it be ethnic, geographic, culturally advantaged or 
disadvantaged-may bring to a professional school of medi­
cine experiences, outlooks, and ideas that enrich the training 
of its student body and better equip its graduates to render 
with understanding their vital s.ervice to humanity!9 

Ethnic diversity, however, is only one element in a range of 
factors a university properly ma.y consider in attaining the goal 
of a heterogeneous student body. Although a university must 
have wide discretion in making the sensitive jUdgments as to 
who should be admitted, constitutional limitations protecting 
individual rights may not be disregarded. Respondent urges­
and the courts below have held-that petitioner's dual admis­
sions program is a racial classification that impermissibly 
infringes his rights under the Fourteenth Amendment. As the 
interest of diversity is compelling in the context of a univer­
sity's admissions program, the question remains whether the 

49 Graduate admissions decisions, like those at the undergraduate level, 
are concerned with "assessing the potential contributions to the society 
of each individual candidate following his or her graduation-contribu­
tions defined in the broadest way to include the doctor and the poet, the 
most a.ctive participant in business or government affairs and the keenest 
critic of all things organized, the solita.ry scholar and the concerned parent." 
ld., at 10. 
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program's racial classification is necessary to promote this' 
interest. In re Griffiths, 413 r. S .. at 721-722. 

V 

A 

It may be assumed that the reservation of a specified number 
of seats in each class for individuals from the preferred ethnic 
groups would contribute to the attainment of considerable 
ethnic diversity in the student body. But petitioner's argu-· 
ment that this is the only effective means of serving the inter-· 
est of diversity is seriously flawed. In a most fundamental 
sense the argument misconceives the nature of the state 
interest that would justify consideration of race or ethnicr 
background. It is not an interest in simple ethnic diversity, in 
which a specified percentage of the student body is in effect 
guaranteed to be members of selected ethnic groups, with the 
remaining percentage an undifferentiated aggregation of stu­
dents. The diversity that furthers a compelling state interest 
encompasses a far broader array of qualifications and charac­
teristics of which racial or ethnic origin is but a single though 
important element. Petitioner's special admissions program1 

focused solely on ethnic diversity, would hinder rather than 
further attainment of genuine diversity.50 

Nor would the state interest in genuine diversity be served 
by expanding petitioner's two-track system into a multitrack 
program with a prescribed number of seats set aside for each 
identifiable category of applicants. Indeed, it is inconceivable 
that a university would thus pursue the logic of petitioner's 
two-track program to the illogical end of insulating each 
category of applicants with certain desired qualifications from 
competition with all other applicants. 

50 See Manning, The Pursuit of Fairness in Admissions to Higher 
Education, in Carnegie Council on Policy Studies in Higher Education, 
Selective Admissions in Higher Education 19, 57-59 (1977). 
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The experience of other university admissions programs, 
which take nee into account in achieving the educational 
diversity valued by the First Amendment, demonstra.tR,s that 
the 88Signment of a fixed number of places to a minority group 
is not a necessary means toward that end. An illuminating 
example is found in the Harvard College program : 

"In recent years Harvard College has expanded the con­
cept of diversity to include students from disadvantaged 
economic, racial and ethnic groups. Harvard College now 
recruits not only Californians or Louisianans but also 
blacks and Chicanos and other minority students .... 

"In practice, this new definition of diversity has meant 
that race has been a factor in some admission decisions. 
When the Committee on Admissions reviews the large 
middle group of applica.nts who are 'admissible' and 
deemed capable of doing good work in their courses, the 
race of an applicant may tip the balance in his favor just 
as geographic origin or a life spent on a farm may tip the 
balance in other candidates' cases. A farm boy from 
Idaho can bring something to Harvard College that a 
Bostonian cannot offer. Similarly, a black student can 
usually bring something that a white person cannot 
offer. . .. [See Appendix hereto.] 

"In Harvard college admissions the Committee has not 
set target-quotas for the number of blacks, or of musicians. 
football players, physicists or Californians to be admitted 
in a given year ... , But tha,t awareness [of the neces­
sity of, including more th,a,n a token number of black 
students] does not. mean that the Committee sets a 
minimum number of blacks or of people from west of the 
Mississippi who are to be admitted. It means only that 
in choosing among thousands of applicants who are not 
only 'admissible' academically, but have other strong 
qualities, the Committee, with 6 number of criteria in 
mind, pays some attention to distribution among many 

j 
j 
j 
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types and ca.tegories of students." App. to Brief for 
Columbia University, Harvard University, S1.r nford Uni­
versity, and the University of Pennsylvania, as Amici 
Curiae 2-3. 

In such an admissions program,51 race or ethnic background 
may be deemed a "plus" in a particular applicant's file, yet it 
does not insulate the individual from comparison with all 
other candidates for the available seats. The file of a par­
ticular black applicant may be examined for his potential 
contribution to diversity without the factor of race being 
decisive when compared, for example, with that of an applicant 
identified as an Italian-America.n if the latter is thought to 
exhibit qualities more likely to promote beneficial educational 
pluralism. Such qualities could include exceptional personal 
talents, unique work or service experience, leadership potential, 
maturity, demonstrated compassion, a history of overcoming 
disadvantage, ability to communicate with the poor, or other 
qualifications deemed important. In short, an admissions 
program operated in this way is flexible enough to consider 
all pertinent elements o'f diversity in light of the particular 
qualifications of each applicant, and to place them on the same 
footing for consideration, although not necessarily according 
them the same weight. Indeed, the weight attributed to a 

51 The admissions program at Princeton has been described in similar 
terms: 
"While race is not in and of itself a consideration in determining basic 
qualificc.tions, and while there are obdously significant differences in back­
ground and experience among applil'!\Ilts of every race, in some situations 
race can be helpful in(onnation in enab!ing the admission officer to under­
stand more fully what a particular candidate has accomplished-and against 
what odds. Similarly, such factors as family circumstances and previous 
educational opportunities may be relevant, either in conjunction with race 
or ethnic barkg~ound (with which they may be associated) or on their 
own." Bowen, supra n. 48, at 8-9. 

For an illuminating disrussion of such flexible admission!! systems, see 
Manning, supra n. 50, at 57-59. 
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particular quality may vary from year to year depending upon 
the "mix" both of the student body and the applicants for the 
incoming class. 

This kind of program treats each applicant as an individual 
in the admissions process. The applicant who loses out on 
the last available seat to another candidate receiving a "plus" 
on the basis of ethnic background will not have been fore­
closed from all consideration for t.hat seat simply because he 
was not the right color or had the "Tong surname. It would 
mean only that his combined qualifications, which may have 
included similar nonobjective factors, did not outweigh those 
of the other applicant. His qualifications would have been 
weighed fairly and competitively, and he would have no basis 
to complain of unequal treatment. under the Fourteenth 
Amendment.52 

It has been suggested that an admissions program which 
considers race only as one factor is simply a subtle and more 
sophisticated-but no less effective-means of according racial 
preference than the Davis program. A ',facial irrt.ent to dis­
criminat€, however, is evident'ill petitioner's preference pro­
gram and not 'denied in this case. No such facial infirmity 
exists in an aamissions program where race or ethnic back­
ground is 'sImply one element-to be weighed fairly against 
other elements-in the selection process. "A boundary line," 
as Mr. Justice Frankfurter remarked in another connection, "is 
none the worse for being narrow." McLeod v. Dilworth, 322 
U. S. 327, 329 (1944). And a court would not assume that 
a university, professing to employ a facially nondiscriminatory 
admissions policy, would operate it as a cover for the func­
tional equivalent of a quota system. In short, good faith 

52 The denial to respondent of this right to individualized consideration 
without regard to his ra.ce is the principal evil of petitioner's special 
admissions program. Nowhere in the opinion of MR JUSTICE BRENNAN, 

MR. JUSTICE WHITE, J\·lR. JUSTICE 1\1ARSHALL, and MR. JUSTICE BLACKMUN 

is this denial even addressed. 
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would be presumed in the absence of a showing to the con­
trary in the manner permitted by our cases. See, e. g., Arling­
ton Heights v. Metropolitan Housing Dev. Corp., 429 U. S. 
252 (1977); Washington v. Davis, 426 U. S. 229 (1976); 
Swainv. Alabama, 380 U. S. 202 (1965).88 

B 
In summary, it is evident that the Davis special admissions 

program involves the use of an explicit racial classification 
never before countenanced by this Court. It tens applicants 
who are not Negro, Asian, or Chicano that they are totally 
excluded from a specific percentage of the seats in an entering 
clas~. No matter how strong their qua.1ifications, quantitative 
and extracurricular, including their 0\1;"11 potential for contribu­
tion to educational diversity, they are never afforded the chance 
to compete with applicants from the preferred groups for the 
special admissions seats. At the same time, the preferred 

~a Universities, like the prosecutor in Swain, may make individualized 
decisions, in which ethnic background plays a, part, under a· preswnption of 
legality and legitimate educational purpose. So long as the university 
proceeds on an individualized, c:ise-by-case basis, there is no warrant for 
judicial interference in the academic process. If an applicant can establish 
that the institution does not adhere to a policy of individual comparisons, 
or can show that a systematic exclusion of certain groups results, the 
presumption of legality might be overcome, creating the necessity of proving 
legitimate educational purpose. 

There also are strong policy reasons that correspond to the constitutional 
dist~<;tion between petitioner's preference program and one that assures 
a measure of competition among all applicants. Petitioner's program will 
be viewed as inherently unfair by the public generally as well as by appli­
cants for admission to state universities. Fairness in individual competi­
tion for opportunities, especially those provided by the State, is a widely 
cherished American' ethic. Indeed, in a broader sense, an underlying 
asswnption of the rule of law is the worthiness of a system of justice based 
on fairness to the individual. As Mr. Justice Frankfurter declared in 
another connection, "[j]ustice must satisfy the appearance of justice." 
Offutt v. United States, 348 U. S. 11, 14 (1954). 
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applicants have the opportunity to compete for every seat in 
the class. 

The fatal flaw in petiti.on~r's preferential program. is its 
disregard of individual rights a.~ guaranteed by the Fourteenth 
Amendment. Shelley v. Kraemer, 334 U. S., at 22. Such 
rights are not absolute. But when a State's distribution of 
benefits or imposition of burqens hinges on ancestry or the 
color of a person's skin or ancestry, that individual is entitled 
to a demonstration that the challenged classification is neces­
sary to promote a substantial state interest. Petitioner has 
failed to carry this burden. For this reason, that portion of 
the California, court's judgment holding petitioner's special 
admissions program invalid under the Fourteenth Amendment 
must be affirmed. 

C 
In enjoining petitioner from ever considering the race of 

a.ny applicant, however, the courts below failed to recognize 
that the State has a substantial interest tha.t legitimately may 
be served by a properly deVised admissions program irivolving 
'the competitive consideration of race and ethnic origin. For 
"this reason, 80 much of the Californ,ia court's judgment as 
enjoins petitioner from any consideration of the race of any 
applicant must be fE-versed. 

VI 

With respect to respondent~ entitlement to a.n injunction 
directing his admission to the Medical School, petitioner has. 
conceded that it could not caITy its b'Urden of proving that: 
but for the exis~nce of its unlawful special admissions pro­
gram, respondent still would not have been admitted. Hence, 
respondent is entitled to the injunction, and that portion of 
the judgment must be affirmed.64 

&4 There is DO occasion for remanding the case to pennit petitioner to 
n!oonstruct, what. might have happened if it had been operating the type 
of program described as legitimate in Part' V, B1.tpra. Compare Mt. 
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Harvard College Admissions Program GS 

For the past 30 years Harvard College has received each 
year applications for admission th&t gre&tly exceed the number 
of places in the freshm&n class. The number of applicants 
who are deemed to be not "qualified" is comp&r&tively small. 
The vast majority of applicants d~monstrate through test 
'8Cores, high school records and teachers' recommend&tions th&t 
they h&ve the academic &bility to do adequ&te work at 
Harvard, and perh&ps to do it with distinction. Faced with 
the dilemma of choosing among a large number of "qualified" 
candid&tes,' the Committee on Admissions could use the single 
criterion of scholarly excellrllCe and attempt to determine who 
among the c&ndid&tes were likely to perform best academic&l1y. 
But for the past 30 years the Committee on Admissions has 
never adopted this appmach. The belief has been that if 
scholarly excellence were the sole or even predominant cri­
terion, Harvard College would lose a gre&t deal of its vitality 
and intellectu&l excellence and that the quality of the educa-

Healthy City Board of Ed. v. Doyle, 429 U. S. 274, 284-287 (1977). In 
Mt. Healthy, there was considerable doubt whether protected First Amend­
ment activity bad been the "but for" cause of Doyle's protested discharge. 
Here, in contrast, there is no question as t.o the sole reason for respondent's 
rejection-purposeful racial discrimination in the fonn of the special admis­
sions program. Having injured respondent solely on the basis of an 
unlawful classificat.ion, petitioner cannot. riow hypothesize that it might have 
t!DlpJoyed lawful means of achieving the same result. See Arlington 
Heights v. Metropolitan Housing Dev. Corp., 429 U. S., at 265-266. 
No one can say ho,,·-or even if-petitioner would have operated jts admis­
sions process if it had known that legitimate alternatives were available. 
Nor is there a record revealing that legitimate alternative grounds for the 
decision existed, as there was in Mt. Healthy. In sum, a remand would 
result in fictitious recasting of past conduct. 

G5 This statement appears in the Appendix to the Brief for Columbia 
University, Harvard University, Stanford University, . and the University 
of Pennsylvania, as Amici Curiae. 
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tional experience offered to all students would suffer. Final. 
Report of W. J. Bender, Chairman of the Admission and 
Scholarship Committee and Dean of Admissions and Financial 
Aid, pp. 20 et 8eq. (Cambridge, 1960). Consequently, after 
selecting those students whose intellectual potential will seem 
extraordinary to the- fi1Culty-perhaps 150 or so out of an 
entering class of over 1,I00--the Committee seeks-

variety in making its choices. This has seemed impor­
tant ... in part beclluse it adds a critical ingredient to 
the effectiveness of the educational experience [in Harvard 
College]. . .. The effectiveness of our stu,dents' educa­
tional experience has seemed to the Committee to be 
affected as importantly by a wide variety of interests, 
talents, backgrounds and career goals as it is by a fine 
faculty and our libraries, laboratories and flAJusing arrange­
ments. (Dean of Admissions F~d L. Glimp, Fina] Report 
to the Faculty of Arts and Sciences, 65 Official Register 
of Harvard University No. 25, 93, 104-105 (1968) 
(emphasis supplied). 

ThE:' belief that diversity adds an essential ingredient to the 
educational process has long been a tenet of Harvard College 
admissions. Fifteen or twenty years ago, however, diversity 
meant students from California, New York, and Massachu­
setts; city dwellers and farm boys; vioHnists, painters and 
footbaU players; biologists, historians and classicists; poten­
tial stockbrokers, academics and politicians. The result was 
that very few ethnic' or racial minorities attended Harvard 
College. In recent years Harvard College has expanded the 
concept of diversity to include studen.ts from disadvantaged 
economic, racial and ethnic ·groups. Harvard College now 
recruits not only Californians or Louisianans but also blacks 
and Chicanos and other minority students. Contemporary 
conditions in the United States mean that if Harvard College 
is to continue to offer a first-rate education to its students, 

1 
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minority representat,ion in the undergraduate body cannot be 
ignored by the Committee on Admissions. 

In practice, this new definition of diversity has meant that 
race has been a factor in some admission decisions. When 
the Committee on Admissions reviews the large middle group 
of applicants who are "admissible" and deemed capable of 
doing good work in their courses, the race of an applicant may 
tip the balance in his favor just as geographic origin or a life 
spent on a fa·rm may tip the balance in other candidates' cases. 
A farm boy from Idaho can bring something to Harvard Col­
lege that a Bostonian cannot offer. Similarly, a black student 
can usually bring something that a white person cannot offer. 
The quality of the educational experience of all the students 
in Harvard College depends in part on these differences in the 
background and outlook that students bring with them. 

In Harvard College admissions the Committee has not set 
target-quotas for the number' of blacks, or of musicians, foot­
ball players, physicists or Californians to be admitted in a 
given yea.r. At the same time the Committee is aware that if 
Harvard College is to provide a. truly heterogen[e]ous environ­
ment that reBects the rich diversity of the United States, it 
cannot be provided without some attention to numbers. It 
would not make sense, for example, to have 10 or 20 students 
out of 1,100 whose homes are west of the Mississippi. Com­
parably, 10 or 20 black st.udents could not begin to bring to 
theh" classmates and to each other the variety of points of 
view, backgrounds' and experiences of blacks in the United 
States. Their small numbers might also create a sense of 
isolation among the black students themselves and thus make 
it more difficult for them to develop and achieve their poten­
tial. Consequently, when making its decisions, the Committee 
on Admissions is aware that there is some relationship betwep.n 
numbers and achieving the benefits to be derived from a 
diverse student body, and between numbers and providing a 
reasonable environment for those students admitted. But 
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that awareness does not mean that the Committee sets a 
minimum number of blacks or of people from west of the 
Mississippi who are to be admitted. It means only that in 
choosing among thousands of applicants who are not only 
"admissible" academically but have other strong qualities, the 
Committee, with a number of criteria in mind, pays some 
attention to distribution among many types and categories of 
students. 

The further refinements sometimes required help to illustrat"l 
the kind of significance attached to race. The Admissioll:s 
Committee, with only a few (>laces left to fill, might find itself 
forced to choose between A, the child of a successful black 
physician in an academic community with promise of superior 
academic performance, and B, a black who grew up in an 
inner-city ghetto of semi-literate parents whose academic 
achievement was lower but who had demonstrated energy and 
leadership as well as an apparently-abiding interest in black 
power. If a good number of blaek students much like A but 
few like B had already been admitted, the Committee might 
prefer B; and vice versa. If C, a white student with extraor­
dinary artistic talent, were also seeking one of the remaining 
places, his unique quality might give him an edge over both 
A and B. Thus, the critical criteria Il:e often individual qU(lJ­
ities or experience not dependent upon race but sometimes 
associated with it. 

Opinion of MR. J~STICE BRENNAN, MR. JUSTICE WHITE, 

l\fR. JUSTICE MARSHALL. and MR. JUSTICE BLACKMUN, con­
curring in the judgment in part and dissenting in part. 

The Court today, in reversing in part the judgment of the 
Supreme Court of California, affirms the constitutional power 
of Federal and State Go\'ernments to act affirmatively to 
achieve equal opportunity for all. The difficulty of the issue 
presented-whether go\'ernment may use race-conscious pro­
grams to redress the continuing effects of past discrimination-

°101, 
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and the mature consideration which each of our Brethren has 
brought to it have resulted in ma.ny opinions, no single one 
speaking for the Court. But this should not and must not 
mask the central meaning of today's opinions: Government 
may takE> race into accoun't when it acts not to demean or 
insult an:! racial group, but to remedy disadvantages cast on 
minorities by past racial prejudice, at least when appropriate 
findings have been made by judicial, legislative, or adminis­
trative bodies with competence to act in this area. 

THE CHIEF JUSTICE and our Brothers STEWART, REHNQUIST, 
and STEVENS, have concluded that Title VI of the Civil Rights 
Act of 1964, 78 Stat. 252, m; amendeci, 42 U. S. C. § 2000d et 
8eq., prohibits programs such as that at the Davis Medical 
School. On this statutory theory alone, they would hold that 
respondent Allan Bakke's rights have been violated and that 
he must, therefore, be admitted to the Medical School. Our 
Brother POWELL, reaching the Constitution, concludes that, 
although race may be taken into account in university ad­
missions, the particular special admissions program used by 
petitioner, which resulted in the exclusion of respondent 
Bakke, was not shown to be necessary to achieve petitioner's 
stated goals. Accordingly, these Members of the Court form 
a mi.\jority of five affirming the judgment of the Supreme 
Court of California insofar as it holds that respondent Bakke 
"is entitled to an order that he be admitted to the University." 
18 Cal. 3d 34, 64, 553 P. 2d 1152, 1172 (1976). 

We agree with MR. JUSTICE POWELL that, as applied to the 
case before us, Title VI goes no further in prohibiting the use 
of race than the E'lual Protection Cla,use of the Fourteenth 
Amendment itself. We also agree that the effect of the 
California Supreme Court's affirmance of the judgment of the 
Superior Court of California would be to prohibit the Univer­
sity from establishing in the future affirmative action programs 
that take race into account. See ante, at 271 n. Since we 
conclude that the affirmative admissions program at the Davis 
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Medical School is constitutional, we would reverse the judg­
ment below in all respects. MR. JUSTICE POWELL 8,grees that 
some uses of race in university admissions are pennissible and, 
therefore, he joins with us to make five votes reversing the 
judgment below insofar as it prohibits the University from 
establishing race-conscious programs in the future.1 

I 
Our Nation was founded on the principle that "alI Men are 

created equal." Yet candor requires acknowledgment that 
the Framers of our Constitution, to forge the 13 Colonies 
into one Nation, openly compromised this principle of equaiity 
with its antithesis: slavery. The consequences of ~is .com­
promise are well known and have aptly been called our 
"American Dilemma." Still, it is well to recount how recent 
the time has been, if it has yet come, when the promise of our 
principles has flowered into the actuality of equal opportunity 
fo~ all regardless of race or color. 

The Fourteenth Amendment, the embodiment in the Con­
stitution of our abiding belief in human equality, has been 
the law of our land for only slightly more than half it.s 200 
Y~. And for half of that half, the Equal Protection Clause 
of the Amendment was largely moribund so that, as late as 
1927, Mr. Justice Holmes could sum up the importance of 
that Clause by remarking that it was the "last resort of con­
stitutional arguments." Buck v. BeU, 274 U. S. 200, 208 
(1927). Worse than desuetude, the ClauSf> was early turned 
against those whom it was intended to Sf;t free, condemning 
them to a. "separate but equal" 2 status before the law, a. status 

I We also agree with MR. JUSTICE POWELL that a plan like the "Harvard" 
plan, see ante, at, 316-318, is con..~it,utiona1 under our approach, at least so 
long as the use of race to achieve an integrated student body is necessi­
tated by the lingering effects of past discrimination. 

• See Pleuy v. Fer(I'UBon, 163 U. S, 537 (1896). 

J 
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always separate but seldom equal. Not until 19~nly 24 
years ago-was this odious doctrine interred by our decision 
in Brown v. Boord of Education, 347 U. S. 483 (Brown I), 
and its progeny,S which proclaimed that separate schools 
and public facilities of all sorts \\'ere inherently unequal and 
forbidden under our Constitution. Even then inequality was 
not eliminated with "all deliberate speed." Broum v. Board 
of Education, 349 U. S. 294, 301 (1955). In 1968 4 and again 
in 1971,6 Jor example, we were forced to remind school boards 
of their obligation to eliminate raci81 discrimination root and 
branch. And a glance at our docket 6 and at dockets of lower 
courts will show that even today officially sanctioned discrim­
ination is not a thing of the past. 

Against this background, claims that law must be "color­
blind" or that the datum of race is no longer relevant to public 
policy must be seen as aspiration rather than as description of 
reality. This is not to denigrate aspiration; for reality rebukes 
us that race has too often been used by those who would 
stigmatize and oppress minorities. Yet we cannot-and, as we 
shall demonstrate, need not under our Constitution or Title 
VI, which merely extends the constraints of the Fourteenth 
Amendment to private parties who receive federal funds-let 
color blindness become myopia which masks the reality that 
many "created equal" have been treated within our lifetimes 
as inferior both by the law and by their fellow citizens. 

• NetD Orlet1ft4 City Park Improvement Assn. v. Detiege, 358 U. S. 54 
(1958); Muir v. Louisville Park Theatrical A8sn., 347 U. S. 971 (1954); 
Mayor of Baltimore v.paw8on, 350 U. S. 877 (1955); Hol'TMB v. Atlanta, 
350 U. S. 879 (1955); Gayle v. Browder, 352 U. S. 903 (1956). 

4 See Green v. County School Board, 391 U. S. 430 (1968). 
6 See Swann v. Charlotte-Mecklenburg Board of Education, 402 U. S. 1 

(1971); Davis v. School Comm'r8 of Mobile County, 402 U. S. 33 (1971); 
North Carolina Board of Education v. Swann, 402 U. S. 43 (1971). 

'See, e. g., cases collected in Monell v. New York City Dept. of Social 
Services, 436 U. S. 658, 663 n. 5 (1978). 

67 



68 

328 OCTOBER TERM, 1977 

Opinion of BRENNAN, WHITE, MARSHALL, and BLACKMUN, JJ. 438 U. S. 

II 
The threshold question we must decide is whether Title VI 

of the Civil Rights Act of 1964 bars recipients of federal funds 
from giving preferential coneideration to disadvantaged mem­
bers of racial minorities as part of a program designed to enable 
such individuals to surmount the obsta.cles imposed by racial 
discrimination.7 We join Parts I and V-C of our Brother 
POWELL'S opinion and three of us agree with his conclusion in 
Part II that this case does not require us to resolve the ques­
tion whether there is a private right of action under Title VI.8 

In our view, Title VI prohibits only those uses of racial 
criteria that would violate the Fourteenth Amendment if 
employed by a State or its agencies; it does not bar the 
preferential treatment of racial minorities as a means of 
remedying past societal discrimination to the extent that such 
action is consistent with the Fourteenth Amendment. The 
legislative history of Title VI, administrative regulations inter­
preting the statute, subsequent congreseional and executive 
action, and the prior decisions of this Court compel this 
conclusion. None of these sOurces lends support to the prop­
osition that Congress intended to bar all race-conscious efforts 
to extend the benefits of federally financed programs to 
minorities who' have been historically excluded from the full 
benefits of American life. 

A 
The history of Title VI-from President Kennedy's request 

that Qmgress grant executive departments £illd agencies au-

, Section 601 of Title VI provides: 
"No person in the T3nited States shall, on the ground of race, <lolor, or 

national origin, be excluded from participation in, be denied the benefits of, 
or be subjected to discrimination under any program or activity receiving 
Federal financial a:!Sistance." 42 U. S. c. § 2000d. 

II MR. JUSTICE WHITE believes we should address the privat{! right of 
action issue. Accordingly, he has filed a separate opinion stating his 
view that there is no private right of action under Title VI. See post, 
p.379. 
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thority to cut off federal funds to programs that discrimi­
nate ag~.inst Negroes through final enactment of legislation 
incorporatmg his proposals-reveals one fixed purpose: to 
give the E,:ecutive Br&:rlch of Government clear authority to 
terminate federal funding of private programs tha.t use race as 
a means of disadvantaging minorities in a manner that would be 
prohibited by the Constitution if engaged in by government. 

This purpose was first expressed in President Kennedy'S 
june 19, 1963, message to Congress proposing the legislation 
that subsequently became the Civil Rights Act of 1964.' 

'''Simple justice requires that public funds, to which an taxpayers of all 
races contribute, not be spent in any fashion which encou?ageS, entrenches, 
subsidizes or results in racial discrimination. Direct discrimination by 
Federal, State or local gov'emments is prohibited by the Constitution. 
But indirect discrimination, through the use of Federal funds, is just 88 

invidious; and it should not be necessary to resort to the courts to prevent 
each individual violation. Congress and the Executive have their respon­
sibilities to uphold the Constitution also •••• 

"Many statutes providing Fede~ finaneia.l assistanee, however, define 
with such precision both the Administrator's role and the conditions upon 
whieh specified amounts aball be pven to designated recipients that the 
amount of administrative discretion ~iniDg-which might be used to 
\vithbold funds if discrimination were not ended-is at htJst questionable. 
No administrator has the unlimited authority to invoke the Constitution 
in opposition to the mandate of the Congress. Nor would it always be 
helpful to require uneonditionaUy--es is often proposed-the withdrawal 
of all Federal funds from programs urgently needed by Negroes 88 well 
18 whites; for this may only penalize those who least de8erve it without 
endillg discrimination. 

"Instead of permitting this issue to become & politiea.l device often 
exploited by those opposed to social or economie progress, it would be 
better a.t this time to pass a. single comprehensive provision malting it clear 
that the Federal Government is not required, illlder any statute, to furnish 
any kind of financial as;ista.nce-by way of grant, loan, contract, guaranty, 
insurance, or otherwise-to any program or activity in which racial dis­
criinination occurs. This would not permit the Federal Government to 
eut off all Federal aid of all kinds 88 & means of punishing an &rea for 
the discrimination occurring therein-but it would cla.rify the authority 
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Representative Celler, the Chairman of the House Judiciary 
Committee, and the floor manager of the legislation in the 
House, introduced Title VI in words unequivocally express­
ing the intent to provide the Federal Government with the 
means of assuring that its funds were not used t.o subsidize 
racial discrimination inconsistent with the standards imposed 
by the Four~ ,'. and Fifth Amendments upon state and 
federal action. 

"The bill would offer assurance that hospitals financed 
by Federal money would not deny adequate care to 
Negroes. It would prevent abuse of food distribution 
programs whereby Negroes have been known to be denied 
food surplus supplies when white persons were given such 
food. It would assure Negroes the benefits now accorded 
only white students in programs of high[er] education 
financed by Federal funds. It would, in short, assure the 
existing right to equal treatment in the enjoyment of 
Federal funds. It would not destroy any rights of private 
property or freedom of association." 110 Congo RE'c. 
1519 (1964). 

It was clear to Representative Celler that Title VI, apart from 
the fact that it reached all federally funded activities even in 
the absence of sufficient state or federal control to invoke the 
Fourteenth or Fifth Amendments, was not placing new sub­
stantive limitations upon the use of racial criteria, but rather 
was designed to extend to such activities "the existing right to 
equal treatment" enjoyed by Negroes under those Amend­
ments, and he later specifically defined the purpose of Title VI 
in this way: 

"In general, it seems rather anomalous that the FedE'ral 
Government should aid and abet discrimination on the 
basis of race, color, or national origin by granting money 

of any administrator with respect to Federal funds or finallcial assistance 
and discriminatory prartires." 109 Congo Rec. 11161 (1963). 
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~d other kinds of financial aid. It seems rather shock­
ing, moreover, that while we have on the one hand the 
14th amendment, which is supposed to do away with 
discrimination since it provides for equal protection of the 
laws, on the other hand, we have the Federal Government 
aiding and abetting those who persist in practicing racial 
discrimination. 

"It is for these reasons that we bring forth title VI. 
The enactment of title VI will serve to override specific 
provisions of law which contemplate Federal assistance to 
racially segregated institutions." Id., at 2467. 

Representative Celler also filed a memorandum setting forth 
the legal basis for the enactment of Title VI which reiterated 
the theme of his oral remarks: "In exercising its authority to 
fix the terms on which Federal funds will be disbursed . . . , 
Congress clearly has power to legislate so as to insure that the 
Federal Government does not become involved in a. violation 
of the Constitution." Id., at 1528. 

Other sponsors of the legislation agreed with Representative 
Celler that the function of Title VI was to end the Federal 
Government's complicity in conduct, particularly the segre­
~ation or exclusion of Negroes, inconsistent with the stand­
ards to be found in the antidiscrimination provisions of the 
Constitution. Representative Lindsay, also a member of the 
Judiciary Committe~, candidly acknowledged, in the course of 
explaining why Title VI was necessary, that it did not create 
any new standard of equal treatment beyond that contained 
in the Constitution: 

"Both the Federal Government and the States are under 
constitutional mandates not to discriminate. Many have 
raised the question as to whether legislation is required at 
all. Does not the Executive already have the power in 
the distribution of Federal funds to apply those conditions 
which will enable the Federal Government itself to live 
up to the mandate of the Constitution and to require 
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States and local government entities to live up to the 
Q)nstitution, most especially the 5th and 14th amend­
ments?" Id., at 2467. 

He then explained that legislation was needed to authorize the 
~rmination of funding by the Executive Branch beca.use exist­
ing legislation seemed to con~mplate the expenditure of funds 
to support racially segregated institutions. IbUl. The views 
of Representatives Celler and Lindsay concerning the purpose 
and function of Title VI were shared by other sponsors and 
proponents of the legislation in the House.10 Nowhere is there 
any suggestion that Title VI was intended to terminate federal 
funding for any reason other than consideration of race or 
national origin by the recipient institution in a manner incon­
sis~nt with the standards incorporated in the Constitution. 

The Senate's consideration of Title VI reveals an identical 
understanding concerning the purpo~ and scope of the legisla­
tion. Senator Humphrey, the Senate floor manager, opened 
the Sena.te debate with a section-by-section analysis of the 
Civil Rights Act in which he succinctly stated the purpose of 
Title VI: 

liThe purpose of title VI is to make sure that funds of 
the United States are not used to support racial discrimi­
nation. In many instances the practices of segregation or 
di8CJ'imination, which title VI seeks to end, are unconsti­
tutional. This is clearly so wherever Federal funds go to 
a State agency which engages in racial discrimination. It 
may also be 80 where Federal funds go to support private, 
segregated institutions. under the decision in Simkins v. 
MOlleiJ H. Cone AlemorWl Hospital, 323 F. 2d 959 (C. A. t, 
1963), [cert. denied. 376 U. S. 938 (1964) J. In all cases, 
such discrimination is contrary to national policy. and to 
the moral sense of the Nation. Thus. title VI is simply 

10 See, e. g .. 110 Congo Rec. 2i32 (1964) (Rl'p. Dawson); id .. at 2481-
2482 (Rep. Rran): id .. nt 2i66 (Rep. Matsunaga); id" at 2595 (Rl'p. 
Donahue). 
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designed to insure that Federal funds are spent in accord­
ance with the Constitution and the moral sense of the 
Nation." Id., at 6544. 

Senator Humphrey, in words echoing statements in the House, 
explained that legislation was needed to accomplish tMs ob­
jective because it was necessary to eliminate uncertah. ~y con­
cerning the power of federal agencies to terminate financial 
assistance to programs engaging in racial discrimination in 
the face of various federal statutes which appeared to author­
ize grants to racially segregated insti,tu~ions. Ibid. Although 
Senator Humphrey realized that .Titie VI reached conduct 
which; because of insufficient gOMernm,ent.a.l action, might be 
beyond the reach of the Constitution, it was clear to him that 
the substantive standard imposed by the statute was that of 
the Fifth and Fourteenth Amendments. 

Senate supporters of Title VI repeatedly expressed agree­
ment with Senator Humphrey's description of the legislation 
as providing the explicit authority and obligation to apply 
the standards of the Constitution to all recipients of federal 
fu~ds. Senator Ribicoft' described the limited function of 
Title VI: 

c'Basically, there is a constitutional restriction against 
discrimination in the use of Federal fUiids; and title VI 
simply spells out the procedure to be used in enforcing 
that restriction." Id., at 13333. 

, .. Other strong proponents of the legislation in the Senate 
repeatedly expressed their intent to assure that federal funds 
would only be spent in accordance with constitutional stand­
ards. See remarks of Senator Pastore, id., at 7057, 7062; 
Senator Clark, id., at 5243; Senator Allott, id" at 12675, 
12677.11 

11 There is also language in 42 U. S. C. § 2000d-5, enacted in 1966, which 
supports the conclusion that. T,itle VI's standard is that of the Constitu­
tion. Section 2000d-5 provides that "for the purpose of determining 
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Respondent's contention that Congress intended Title VI to 
bar affinnative action programs designed to enable minorities 
disadvantaged by the effects of discrimination to participate 
in federally financed programs is also refuted by an examina­
tion of the type of conduct which Congress thought it was 
prohibiting by means of Title VI. The debates reveal that 
the legislation was motivated primarily by a desire to eradi­
cate a very specific evil: federal financial support of programs 
which disadvantaged Xegroes by excluding them from par­
ticipation or providing them with separate facilities. Again 
and again supporters of Title VI emphasized that the purpose 
of the statute was to end segregation in federally funded ac­
tivities and to end other discriminatory uses of race disad­
vantaging Negroes. Senator Humphrey set the theme in his 
speech presenting Title VI to the Senate: 

"Large sums of money are contributed by the United 
States each year for the construction, operation, and 
maintenance of segregated schools. 

"Similarly, under the Hill-Burton Act, Federal grants 
are made to hospitals which admit whites only or Negroes 
only .... 

"In higher education also, a substantial part of the 
Federal grants to coUleges, medical schools and so forth, in 
the South is still going to segregated institutions. 

whether a local educational agency i~ in compliance with [Title VI], com­
pliance by such agency with a final order or judgment of a. Federal court 
for the desegregation of the school or school system operated b~' euch 
agency shall be deemed to be compliance with [Title VI], insofar as the 
matters covered in the order or judgment are concerned." This provision 
was clearly intended to avoid subjecting local educational agencies simul­
taneously to the jurisdiction of the federal courts and the federal adminis­
trative agencies in connection with the imposition of remedial measures 
designed to end school segregation. Its inclusion reflects the congressional 
judgment that the requirements imposed by Title VI are identical to those 
imposed by the Constitution as interpreted by the federal courts. 
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"Nor is this all. In several States, agricultural exten­
sion services, 8uppom~ by Federal funds, maintain 
racially segregated offices for Negroes and whites. . •.• 

" ... Vocational training courses, supported with Fed­
eral funds, are given in segregated schoolt:; and institutions 
and often limit Negroes to training in l(~ss skilled occup~ 
tions. In particular localities it is reported that Negroes 
have been cut off from relief rolls, or denied surplus 
agricultural commodities, or otherwise deprived of the 
benefit of federally fU\"isted programs, in retaliation for 
their participation in voter registration drives, sit-in dem­
onstrations and the like." Id., at 6543-6544. 

See also the remarks of Senator Pastore (id., at 7054-7055) ; 
Senator Ribicoff (id., at 7064-7065); Senator Clark (id" at 
5243,9086); Senator Javits (id., at 6050, 7102).u 

The conclusior.1 to be drawn from the foregoing is clear. 
Congress recognized that Negroes, in some cases with congres­
sional acquiescence, were being discriminated against in the 
administration of programs and denied the full benefits of 
activities receiving federal fulancial support. It was aware 
t.hat there were many federally funded programs and institu­
tions which discriminated against minorities in a manner 
inconsistent with the standards of the Fifth and Fourteenth 
Aniendments but whose activities might not involve 8ufficiebt 
state or federal action so as to be in violation of these Amend­
ments. Moreover, Congress believed that it was questionable 
whether the Executive Branch possessed legal authority to 
terminate the funding of activities on the ground that they 
discriminated racially against Negroes in a manner .violative 
of the standards contained in the Fourteenth and Fifth 

U As has already been seen, the proponents of Title VI in the Bouse 
were motivated by the ident.ica.l concern. See remarks of Representative 
Celler (110 Cong. Roo. 2467 (1964»; Representative Ryan (id., at. 1643, 
2481-2482); H. R. Rep. No. 914, pt. 2, 88th Cong., 1st Sess., Additional 
Views of Seven Representatives 24-25 (1963). 
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Amendments. Congress' solution was to end the Govern­
ment's complicity in constitutionally forbidden racial dis­
crimination by providing the Executive Branch with the au­
thority and the obligation to terminate its financial support 
of any activity which employed racial criteria in a manner 
condemned by the Constitution. 

Of course, it might be argued that the Congress which 
enacted Title VI understood the Constitution to require strict 
racial neutrality or color blindness, and then enshrined that 
concept as a rule of statutory law. Later interpretation and 
clarification of the Constitution to permit remedial use of 
race would then not dislodge Title VI's prohibition of race­
conscious action. But there are three compelling reasons to 
reject such a hypothesis. 

First, no decision of this Court has ever adopted the prop­
osition that the Constitution must be colorblind. See infra, 
at 355-356. 

Second, even if it could be argued hl 1964 that the Consti­
tution might conceivably require color blindnes.c;, Congress 
surely would not have chosen to codify such a view unless the 
Constitution clearly required it. The legislative history of 
Title VI, as well as the statute itself, reveals a desire to induce 
voluntary compliance with th~ requirement of nondiscrimina­
tory treatment.18 See § 602 of the Act, 42 U. S. C. § 2000d-l 
(no funds shall. be terminated unless and until it has been 
"determined that compliance cannot be secured by voluntary 
means"); H. R. Rep. No. 914, 88th Cong., 1st Sess., pt. IJ 25 
(1963); 110 Congo Rec. 13700 (1964) (Sen. Pastore); id., at 
6546 (Sen. Humphrey). It is inconceivable that Congress in­
tended' to encourage voluntary efforts to eliminate the evil of 
racial discrimination while at the same time forbidding the 
voluntary use of race-conscious remedies to cure acknowledged 
or obvious statutory violations. Yet a. reading of Title VI as 
prohibiting all action predicated upon race which adversely 

13 See separa.te opinion of MR. JUBTICE WHITE, post, at 382-."~83, n. 2. 
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affects any individual would require recipients guilty of dis­
crimination to await the imposition of such remedies by the 
Executive Branch. Indeed, such an interpretation of Title VI 
would preven"t recipients of federal funds from taking race 
into account even when necessary to bring their programs into 
compliance with federal constitutional requirements. This 
would be a remarkable reading of a statute designed to 
-eliminate constitutional violations, especially in light of judi­
'Cial decisions holding that under certain circumstances the 
-remedial use of racial criteria is not only permissible but is 
constitutionally required to eradicate constitutional viola­
tions. For example, in Board of Education v. Swann, 402 
U. S. 43 (1971), the Court held that a statute forbidding 
the assignment of students on the basis of race was uncon­
stitutional because it would hinder the implementation of 
remedies necessary to accomplish the desegregation of a 
school system: "Just as the race of students must, be con­
sidered in determining whether a constitutional violation has 
'occurred, so also must race 'be considered in formulating a 
-remedy." Id., at 46. Surely Congress did not intend to 
prohibit the use of racial criteria when constitutionally re­
'quired or to terminate the funding of any entity which imple­
mented such a remedy. It clearly desired to encourage all 
remedies, including the use of race, necessary to eliminate 
racial discrimination in violation of the Constitution rather 
than requiring the recipient to await a judicial a.djudication of 
unconstitutionality and the judicial imposition of & racially 
oriented remedy. 

Third, the legislative history shows that Congress specifi­
cally eschewed any static definition of discrimination in favor 
of broa.d language that could be shaped by experience, 
administrative necessity, and evolving judicial doctrine. 
Although it is clear from the debates that the supporters 
of Title VI intended to ban uses of race prohibited by the 
Constitution and, more specifically, the maintenance of segre-
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gated facilities, they never precisely defined the tenn "discrim­
ination/' or what constituted an p.~c1usion from participation 
or a denial of benefits on the ground of race. This failure was 
not lost upon its opponents. Senator Ervin complained: 

"The word 'discrimination,' as used in this reference, 
has no contextual explanation whatever, other than the 
provision that the discrimin.ation 'is to be against' individ­
uals participating in or benefiting from federally assisted 
programs and activities on the ground specified. With 
this context, the discrimination condemned by this refer­
ence occurs only when an individual is treated unequally 
or unfairly because of his race, color, religion, or national 
origin. What constitutes unequal or unfair treatment? 
Sectir:1 601 and section 602 of title VI do not say. They 
le!'.Lve the determination of that question to the executive 
department or agencies administering each program, with­
out any guideline wh~tever to point out what is the con­
gressional intent." 110 Cong. Rec. 5612 (1964). 

See also remarks of Repre~ntative Abernethy (id., at 1619); 
Representative Dowdy (id., at 1632); Senator Talmadge (id., 
at 5251); Senator Sparklllltn (id., at 6052). Despite these 
critici~ms, the legislation's supporters refused to include in the 
statUY. or even provide in debate a more explicit definition of 
what Title VI prohibited. 

The explanation for this failure is clear. Specific definitions 
were undesirable, in the views of the legislation's principal 
backers, \"ecause Title VI's standard was that of the Constitu­
tion and one that could and should be administratively and 
judicially applied: See remarks of Senator Humphrey (id., at 
5253, 6553); Senator Ribicoff (id., at 7057, 13333); Se!lator 
Pastore (id., at 7057); Senator Javits (id., at 5606-5607, 
6050).14 Indeed, there was a strong emphasis throughout. 

If These remarks also ::-eflect the expectations of Title VI's proponents 
that the applicQ,tion of the ('..onstitution to the conduct at the core of their 

-; 
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Congress' consideration of Title VI on provi\~ing the Executive 
Branch with considerable flexibility in interpreting and apply­
ing the prohibition against racial discrimination. Attorney 
General Robert Kennedy testified that regulations had not 
been written into the legislation itself because the rules and 
regulations defining discriPlination might differ from 'one pro­
gram to another so that the term would assume different 
meanings in different c,ontexts.15 This determination to pre­
serve flexibility in the administration of Title VI was shared 
by the legislation's supporters. When Senator Johnston offered 
an amendment that would have expressly authorized federal 
grantees to take race into account in placing children in 
adoptive and foster homes, S2nator Pastore opposed the amend­
ment, which was ultimately defeated by a 56 29 vote, on the 
ground that federal administrators could be trusted to act 
reasonably and that there was no danger that they woul~ 
prohibit the use of racial criteria under ;;i'i,.h circumstances. 
ld., at 13695. 

Congress' resolve not to incorporate A. static definition of 
-discrimination into Title VI is not surprising. In 1963 and 
1964, when Title VI was drafted and debated, the courts had 
only recently applied the Equal Protection Clause to strike 
down public racial discrimination in America, and the scope 
of that Clause's nondiscrimination principle was in a state of 
flux and rapid evolution. Many questions, such as whether 
the Fourteenth Amendment barred only de jure discrimination 
or in at least some circumstances reached de facto discrimina­
tion, had not yet rec~ived an authoritative judicial resolution. 
The congressional debate reflects an awareness of the evolu-

con~ern-the segregation of Negroes in federally funded programs and 
their exclm,ion from the full benefits of such programs-was clear. See 
supra, at 333-336 i ifl/ra, at 340-342, n. 17. 

15 Testimony of Attorney General Kennedy in Hearings before the Sen­
a.te Committee on the Judiciary on S. 1731 and S. 1750, 88th Cong., 1st 
Sess., 398-399 (Ul63). 
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tionary change that constitutiona.l law in the area of racial 
discrimination was undergoing in 1964.16 

In sum, Congress' equating of Title VI's prohibition with 
the commands of the Fifth and Fourteenth Amendments, 
its refusal precisely to define that racial discrimination which 
it intended to prohibit. a.nd its expectation that the statute 
would be administered in a flexible manner, compel the con­
clusion that Congress intended the meaning of the statute's 
prohibition to evolve with the interpretation of the commands 
of the Constitution. Thus. any claim that the use of racial 
criteria is barred by the plain language of the statute must 
fa.il in light of the remedial purpose of Title VI and its 
legislative history. The cryptic nature of the language em­
ployed in Title VI merely reflects Congress' concern with 
the then-prevp]ent use 9f racial standards as a means of 
excluding or ("isadvantaging Negroes and its determination to 
prohibit absolutely such discrimination. We have recently 
held that" '[w]hen aid to construction of the meaning of 
words, as used in the statute, is available, there certai,nly can 
be no "rule of law" which forbids its use, however clear the 
words may appear on "superficial examination." '" Train v. 
Colorado Public Interest Re8earch Group, 426 U. S. 1, 10 
(1976), quoting United States v. American Trucking A88n~., 
310 U. S. 534, 543-544 (1940). This is especially so when, as 
is the case here, the literal application of what in believed to 
be the plain language of the statute, assuming that it is so 
plain, would lead to results in direct conBict with Congress' 
unequivocally expressed legislative purpose.l'i 

lR See, e. g .. 110 Congo ner. 6544. 13820 (1964) (Sen. H\\mphre~'}: id .. 
at 6050 (Sen. Javit,,); id .. 1lf 12677 (Sen. AlIott). 

17 Our Brother STEVENS finds support for a colorblind theory of Title 
VI in its legislative history, but his interpretation gives undue weight to a 
few isolated passages from among the t.housands of pages of the legisla.tive 
history of Title VI. See id .. at 6547 (Sf'n. Humphrer): id .. at 6047, 7055 
(Sen. Pastore); w .. at· 12675 (Sen. AliotO: id ... at 6561 (Sen. Kuchf'l). 
These fragmenta~' romments fall far short of supporting 3 rongr~sion[\l 
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B 
Section 602 of Title VI, 42 U. S. C. § 2000d-l, instructs 

federal agencies ~ promulgate regulations interpreting Title 

intent to prohibit a racially oonsciou8 admissions program designed 14 
assist those who are likely 14 have suffered injuries from the effects of past 
discrimination. In the first place, these statements must be read in the 
context in which they were made. The concern of the speakers was far 
removed from the incidental injuries which may be inflicted upon non­
minorities by the use of racial preferences. It was rather with the evil of 
the segregation of Negroes in federally financed programs and, in some 
-cases, their arbitrary exclusion on account of race from the benefits of such 
programs. Indeed, in this context there can be no doubt that the Four­
teenth Amendment does command color blindness and forbids the use of 
racial criteria. No consideration was given by these legislators, however, 
to the permissibility of racial preference designed to redress the effects of 
injuries suffered as a result of one's color. Significantl~' one of the legisla­
tors, Senator Pastore, and perhaps also Senator Kuchel. who described 
Title VI as proscribing decisionmaking based upon skin color, also made it 
clear that Title VI does not outlaw the use of racial criteria in all circum­
stances. See supra, at 339-340; 110 Congo Rec. 6562 (1964). See also id., 
at 2494 (Rep. Celler). Moreover, there are many statements in the legis­
lative history explicitly indicating that Congress intended neither to require 
nor to prohibit the remedial use of racial preferences where not otherwise 
required or prohibited by the Constitution. Representative MacGregor 
addressed directly the problem of preferential treatment: 

"Your mail and mine, your contacts and mine with our constituents, 
indicates a great degree of misunderstanding about this bill. People com­
plain dbout racial 'balancing' in the public schools, about open occupancy 
in housing, about preferential treatment or quotas in employment. There 
is a mistaken belief that Congress is legislating in these areas in this 
bill. When we drafted this bill we excluded these issues largely because 
the problems raised by these controversial questions are more properly 
handled at a governmental :"eI close 14 the American people and by 
communities and individualll themselves. The Senate has spelled out our 
intentions more specifically." Id., at 15893. 

Other legialators explained that the achievement of racial balance in ele­
mentary and secondary schools where there had been no segregation by 
law was not compelled by Title VI but was rather left to the judgment of 
state and local communities. See, e. g., id., at 10920 (Sen. Javits) j ill., 
at 5807, 5266 (Sen. Keating) j id., at 13821 (Sc>..ns. Humphrey and 
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VI. These regulations, which, under the terms of the sta.tute, 
require Presidential approval, are entitled to considerable 
deference in construing Title VI. See, e. g., La:u v. NichtJlB, 

Saltonstall). See also, id., at 6562 (Sen. Kuehel); id., at 13695 (Sen. 
Pastore). 

Much the same can be said of the scattered remarks to be found in the 
legislative history of Title VII of the Civil Rights Act of 1964,42 U. S. C. 
§ 2000e et seq. (1970 ed. and Supp. V), which prohibits employment dis­
crimination on the basis of race in terms somewhat similar to those con­
tained in Title VI, see 42 U. S. C. § 2000e-2 (a)(l) (unlawful "to fail or 
refuse t() hire" any applicant "because of such individual's race, color, 
religion, sex, or na.tional origin . . . ."), to the effect that any deliberate 
attempt. by an employer t() maintain a racial balance is not required by the 
statute and might in faet violate it. See, e. g., 110 Congo Roo. 7214 (1964) 
(Sens. Clark and Case); id., at 6549 (Sen. Humphrey); id., at 2560 (Rep. 
Goodell). Once again, there is no mdication that Congress intended to 
ba.r t.he voluntary use of racial preferences to assist minorities to su~unt 
the obstaclL'S imposed by the remnants of past discrimination. Even 
assuming that. Title VII prohibits employers from deliberately maintaining 
a particular racial composition in their work force as an end in itself, 
this does not imply, in the absence of any consideration of the question, 
that. Congress intended to bar the 'use of ra~ial preferences as a tool for 
achieving the ob~tive of remed~;ng past. discrimination or other com­
pelling ends. The former may well be contrary to the requirements of 
the Fourteenth Amendment (where state action is involved), while the 
latter p:-esents very different constitutional considerations. Indeed, as dis­
cussed infra, at 353, this Court has construed Title VII as requiring the 
use of racial preferences for the purpose of hiring and advancing those who 
have been adversely affected by past discriminatory employment practices, 
even at the expense of other employees innocent of discrimination. Franks 
v. Bowman Transportation Co., 424 U. S. 747, 767-768 (1976). Although 
Title VII clearly does not require employers to take action to remedy the 
disad"antages imposed upon racial minorities by hands other than their 
own, wch an objective' is perfectly consistent with the remedial goals of 
the st.atute. See id., at 762-770; Albemarle Paper Co. v. Moody, 422 
U. S. 405, 418 (1975). There is no more indication in the legislative his­
tory of Title VII than in that of Title VI that Congress desired to prohibit 
such affirmlltive action to the extent that it is permitted by the Constitu­
tion, yet judicial.decisions as well as subsequent executive and congressional 
action clearlyestablisb that Title VII does not forbid race-conscious reme­
dial action. See infra, at 353-355, and n. 28. 
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414 U. S. 563 (1974); Mourning v. Family J1ublicdions Serv­
ice, Inc., 411 U. S. 356, 369 (1973); Red Lion Broadcasting 
Co. v. FCC, 395 U. S. 367, 381 (1969). Consequently, it is 
most significant that the Department of Health, Education, 
and Welfare (HEW), which provides much of the federal 
!!.S8istance to institutions of higher education, has adopted 
regulations requiring affirmative measures designed to enable 
racial minorities which have been previously discriminated 
against by a federally funded institution or program to over­
come the effects of such actions and cmtlwrizing the voluntary 
undertaking of affirmative action programs by federally 
funded institutions that have not been guilty of prior dis­
crimination in order to overcome the 'eirects of conditions 
which have adversely affected the degree of participation by 
persons of a particular race. 

Title 45 CFR § 80.3 (b)(6)(i) (1977) provides: 

"In administering a program regarding which the 
recipient h8L~ previously discriminated against persons on 
the ·ground of race, color, or national origin, the recipient 
must take affirmative action to overcome the effects of 
prior discrimination." 

'ritle 45 CFR 180.5 (i) (1977) elaborates upon this 
requirement: 

"In some situations, even though past discriminatory 
practices attributable to a recipient or applicant have 
been abandoned, the consequences of such practices con­
tinue to impede the full availability of a benefit. If the 
efforts required of the applieant or recipient under § 80.6 
(d), to provide information as to the availability of the 
program or activity and the rights of beneficiaries under 
this regulation, hav.e failed to overcome these con8&' 
quences, it will become necessary under the requirement 
stated·in (i) of 180.3 (b)(6) for such applicant or' 
recipient to take additional steps to make the benefits 
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fully available to racial and nationality groups previously 
subject to discrimination. This action might take the 
form, for example, of special arrangements for obtaining 
referrals or making selections which will insure that 
groups previously subjected to discrimination are ade­
quately eerved." 

These regulations clearly establish that where there is a need 
to overcome the effects of past racially discriminatory or 
exclusionary practices engaged in by a federally funded insti­
tution, race-conscious action is not only permitted but required 
to accomplish the remedial objectives ot Title VV 8 Of course, 
there is no evidence that the Medical School has been guilty 
of past discrimination and consequently these regulations 
would not compel it to employ a program of preferential 
admissions in 'behalf of racia.! minorities. It would be difficult 
to explain from the language of Title VI, however, much lees 
from its legislative history. why' the statute compels race-con­
scious remedies where a recipient institution has engaged in 
past discrimination but prohibits such remedial action where 
racial minorities as a· result of the effects of past discrimination 
imposed by entities other t.han the recipient are excluded 
from the benefits of federally funded programs. HEW was 
fully aware of the incongruous nature of such an interpretation 
of Title VI. 

Title 45 eFR § SO.3 (b)(6)(ii) (977) provides: 

"Even in the absence of such prior discrimination. a 
recipient in administering a program may take affirmative 
action to overcome the effects of conditions which resulted 

18 HEW hal> stated that the purpose of these regulations is "to specify 
that affinnat,i\'e steps to make services more equitably available are not 
prohibited and that such steps are required when necessary to overcome 
the consequences of prior discrimination." 36 Fed. Reg. 23494 (1971). 
Other federa.! agencies which provide financial assistance pursuant to 
Title VI have adopted similar regulations. See Supplementa] Brief for 
Fnited States 8S Amicus Curiae 16 n. 14. 

I 
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in limiting participi'ltion by persons of a particular race, 
color, or national origin." 

An explanatory regulation explicitly states that the affirmative 
action which § ·80.3 (b)(6) Cll) eontemplates includes the use 
of racial preferences: . . 

"Even though an applicant or recipient has never used 
discriminatory policies, ~he services and benefits of the 
program or activity -it administers may not in fact be 
~uany available t.o som~ racial or nationality groups. In 
such circumstances, an applicant Qr recipient may prop­
erly give special consideration to race, color, or national 
origin to make the benefits of its program more widely 
available to such groups, not then being· adequately 
served. For example, where e university is not ade­
quately serving members of a particular racial or nation­
ality group, it may establish special recruitment policies 
to make its program better known and more readily 
available to such group, and take other steps to provide 
that group with more adequate service." 45 eFR § 80.5 
(j) (1977). 

This interpretation of Title VI is fully consis~nt with the 
statute's emphasis upon voluntary remedial action and reflects 
the views of an agency 19 responsible for achieving its 
6bjeetives.'0 

11 Moreover, the President has delegated to the Attorney General respon­
sibility for coordinating the enforcement of Title VI by federa.1 depart­
ments and agencies lind has directed him u, "assist the departments and 
agencies in accomplishing, effective implementation." Exec. Order No. 
11764, 3 CFR 849 (1971-1975 Comp.). Accordingly, the views of the 
Solicitor General,.as well as those of HEW, that the use of racial prefer­
ences for remedial purposes is consistent with Title VI are entitled to con­
siderable re.;·pect. 

20 HEW administers at least two explicitly race-conscious programs. 
Details concerning them may be found in the Office of Management and 
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The Court has recognized that the construction of a statute 
by those charged with its execution is particularly deserving 
of respect where Congress has directed its attention to the 
administrative construction and left it unaltered. Cf. Red 
Lion Broadcasting Co. v. FCC, 395 r. S .. at 381; Zemel v. 
Rusk, 381 "C. S. 1. 11-12 (1965). Congress recently took· 
just this kind of action when it considered an amendment 
to the Departments of Labor and Health, Education, and Wel­
far€' appropriation bill for 1978. which would have restricted 
significantly the remedial use of race in programs funded by the 
appropriation. The amendment, as originally submitted by 
Representative Ashbrook, provided that "[n]one of the funds 
appropriated in this Act may be used to initiate, carry out or 
enforce any program of a·ffirmative action or any other system 
of quotas or goals in regard to admission policies or employ­
ment practices which encourage or require any discrimination 
on the basis of race, creed, religion, sex or age." 123 Congo 

Budget, 19ii Catalogue of Federal DomestiC' Assistan('e 205-206, 4Ol-4D2. 
The first program, No. l3.3i5, "Minorit~· Biomedical Support," has as its 
ob,iecti\'es: 
"To increase the number of ethnic minority faculty, students, and investi­
gators engaged in biomedical research. To broaden the opportunities for 
participation in biomedical research of ethnic minority fa.culty, students, 
and investiga.tors by providing support for biomedical research programs 
at eligible institutions." 
Eligibility for grants under this program is limited to (1) four-year col­
leges, universities, and heaJth professional schools with over 50% minority 
enrollments; (2) four-year institutions with significant but not necessarily 
over 50% minority enrollment provided they have a history of encourage­
ment and assistance to minorities; (3) two-year colleges with 50% minority 
enrollment; and (4) American Indian Tribal Councils. Grants made pur­
suant to this program are estimated to total $9,711,000 for 1977. 

The second program, Ko 13.880, entitled "::'.iinority Access To Research 
Careers," has 88 its objective to "assist. minority institutions to train 
greater numbcr.s of scientists and teachers in health related fielf...l." Grants 
under this program are made directly to individuals and to institutions 
for the purpose of enabling them to make grants to individuals. 
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Rec. H6099 (June 17, 1977). In support of tJ~a measure, 
Representative Ashbrook argued that the 1964 Civil Rights 
Act never authorized the imposition of affirmative action and 
that this was a creation of the bureaucracy. Id., at H6106. 
He explicitly stated, however, that he favored pernlitting uni­
versities to adopt affirmative action programs giving consider­
ation to racial identity but opposed the imposition of such 
programs by the Government. Id., at H6099. His amend­
ment was itself emended to reflect this position by only bar­
ring the imposition of race-conscious remedies by HEW: 

"None of the funds appropriated in t,his Act may be 
obligated or expended in connection with the issuance, 
implementation, or enforcement of any rule, regulation, 
standard, guideline, recommendation, or order issued by 

. the Secretary of Health, Education, and Welfare which 
for purposes of compliance with any ratio, quota, or other 
numerical requirement related to race, creed, color, na­
tional origin, or sex requires any individual or entity to 
take any action with respect to (1) the hiring or promo­
tion policies or practices of such individual or entity, or 
(2) the admissions policies or practices of such individ­
ual or entity." Id., at H6106. 

This amendment was adopted by the House. Ibid. The 
Senate bill, however, contained no such restriction upon 
HEW's authority to impose race-conscious remedies and the 
Conference Committee, upon the urging of the Secret.a.ry of 
HEW, deleted the House provision from the bill.21 More 
significant for present purposes, however, is the fact that even 
the proponents of imposing limitations upon HEW's imple­
mentation of Title VI did not challeilge the right of federally 
funded educational institutions voluntarily to extend prefer­
ences to racial minorities. 

11 H. R. Conf. Rep. No. 95-538, p. 22 (1977); 123 Cong. Rec. H8330 
(Aug. 2, 1977). See H. J. Res. 662, 95th Cong., 1st Bess. (1977); Pub. L. 
95-205, 91 Stat. 1460. 
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Finally, congressional action subsequent to the passage of 
Title VI eliminates any possible doubt about Congress' views 
concerning the pennissibility of racial preferences for the pur­
pose of assisting disadvantaged racial minorities. It confirms 
that Congress did not intend to prohibit and does not now 
believe that Title VI prohibits the consideration of race as part 
of a remedy for societal discrimination even where there is 
no showing that the institution extending the preference has 
been guilty of past discrimination nor any judicial finding that 
the particular beneficiaries of the racial preference have been 
adversely affected by societal discrimination. 

Just last year Congress enacted legislation 22 explicitly 
requiring that no grants shall be made "for any local public 
works project unless the applicant gives satisfactory assurance 
to the Secretary [of Commerce] that at least 10 per centum 
of the amount of each grant shall be expended for minority 
business enterprises." The statute defines the term "minority 
business enterprise" as "a business. at least 50 per centum of 
which is owned by minority group members or, in case of a 
publicly owned business. at least 51 per centum of the stock of 
which is owned by minorit.y group members." 'HI.:! tenn 
"minority group members" is defined in explicitly racial terms: 
"citizens of the United States who are Negroes, Spanish­
speaking, Orientals, Indians, Eskimos, and AJeuts." Although 
the statute contains an exemption from this requirpment "to 
the extent that the Secretary determines otherwise," this 
escape clause was provided only to deal with the possibility 
that certain areas of the country might not contain sufficient 
qualified "minority business enterprises" to permit compliance 
with the quota provisions of the legislation.23 

The legislative history of this raCfl-conscious legislation 
reveals that it represents a deliberate attempt to deal with 

2291 Stat.lli, 42 U. S. C. A. § 6705 (f) (2) (Supp.1978). 
23 123 Congo Rec. 8:3910 (l\far. 10. 19ii); id., at HI437-1439 (Feb. 24. 

19ii). 

1 



... 

\ 

UNIVERSITY OF CALIFORNIA REGENTS 11. BAKKE 341 

265 Opinion of BRENNAN, WHITE, MARSHALL, and BLACKMVN, JJ. 

the excessive rate of unemployment among minority citizens 
and to encourage the development of viable minority oon­
trolled enterprises.·· It was believed that such a "se~aside" 
wu required in order to 'ena}:,lp. minorities, still "new on the 
ecene" and "relatively small," to compete' with larger and 
more established companies which would always be successful 
in underbidding minority enterprises. 123 Cong. Rec. HI437 
(Feb. 24, 1977) (Rep. Mitchell). What is most significant 
about the congressional consideration of the meuure_ ig that 
'although the use of a racial quota or "set-aside" by a recipient 
of federal funds would constitute a direct violation of Title VI 
if that statute were read to prohibit race-conscious action, no 
mention was made during the debates in either the House or 
the Senate of even the possibility that the quota provtsions 
for minority contractors might in any way conflict with or 
modify Title VI. It is inconceivable that such & purported 
conflict would have escaped congressional attention through 
an inadvertent failure to recognize the relevance of Title VI. 
Indeed, the Act of which this affinnative action provision is a 
part also contains a provision barring discrimination on the 
basis of sex which states that this prohibition "will be enforced 
through agency provisions and rules similar to those already 
established, with respect to racial and other discrimination 
under Title VI of the Civil Rights Act of 1964." 42 U. S. C. A. 
§ 6709. Thus Congress was fully aware of the applicability 
of Title VI to the funding of public works projects. Under 
these circumstances, the enactment of the 10% "se~&Side" for 
minority enterprises reflects a congressional judgment that the 
remedial use of race is permissible under Title VI. We have 
repeatedly recognized that subsequent legislation reflecting an 
interpretation of an earlier Act is entitled to great weight in 
determining the meaning of the earlier statute. Red Litm 
BroadCCUlting Co. v. FCC, 395 U. S., at 380-381; ErlenbGugh 

"See id., at 83910 (Mar. 10,1977) (Sen. Brooke). 
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v. United. States, 409 U. S. 239, 243-244 (1972). See also 
United States v. Stewart, 311 U. S. 60, 64-65 (1940).25 

C 
Prior decisions of this Court also strongly suggest that 

Title VI does not prohibit the remedial use of race where such 
action is constitutionally permissible. In Lau v. Nichol8,414 
U. S. 563 (1974), the Court held that the failure of the San 

~$ In addition to the enactment of the 10% quota. provision discussed 
6Upra, Congress has also passed other Acts mandating race-conscious meas­
ures to overcome disadvantages experienced by racial minorities. Although 
these statutes bve l~ direct bearing upon the meaning of Title VI, they 
do demonstrate that Congress believes race-conscious remedial measures 
to be both permissible and desirable under at least some circumstances. 
This in turn undercuts the likelihood that Congress intended to limit volun­
tary efforts to implement similar measures. For example, ~ 7 (a) of the 
National Science Foundation Authorization Act, 1977, prov des: 

"The Director of the National Science Foundation shall initiate an 
intensive . search for qualified women, members of minority groups, and 
handicapped individuals to fill executive level positions in the National 
Science Foundation. In carrying' out the requirement of this subsection, 
the Director shall work closely with organizations which have been active 
in seeking greater recognition and utilization of the scientific and technical 
capabilities of minorities, women, and handicapped individuals. The Direc­
tor shall improve the representation of minorities, women, and handicapped 
individuals on advisory committees, rev'ew panels, and all other mecha.­
nisms by which the scientific community provides assistance to the 
Poundation." 90 Stat. 2056, note following 42 U. S. C. A. § 1873. 
Perhaps more importantly, the Act also authorizes the funding of Minority 
Centers for Graduate Education. Section 7 (c) (2) of the Act, 90 Stat. 
2056, requires that these Centers: 

"(A) have substantial minority student enrollment; 
"(B) are geographically located near minority population centers; 
.. (C) demonstrate a commitment to encouraging and assisting minority 

students, researchers, and faculty; 

"(F) will serve as a regional resource in science and engineering for the 
minority community which the Center is designed to serve; and 

" (G) will develop joint. educational programs with nearby undergradu-

--~--------- --.-.-- -
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Fran~isc\) school system to provide English-language instruc­
tion to students of Chinese ancestry who do not speak English, 
or ro provide them with instruction in Chinese, constituted 
a violation of Title VI. The Court relied upon all HEW 
reg-alation which stipulates that a recipient of federal funds 
"may not ... utilize criteria or methods of administration 
which have the effect of subjecting individuals to discrimina­
tion" or have "the effect of defeating or substantially impairing 
accomplishment of the objectivr - of the program as respect 
individuals of a particular race, color, or national origin." 
45 CFR § 80.3 (b) (2) (1977). It interpreted this regulation as 
requiring San Francisco to extend the same educational benefits 
to Chinese-speaking students as to English-speaking students, 
~ven though there was no finding or allegation that the city's 
failure to do so was a result of a purposeful design to dis­
criminate on the basis of race. 

Lau is significant in two related respects. First, it indicates 
that in at least some circu.mstances agencies responsible for 
the administration of Title VI may require recipients who hav~ 
not been guilty of any constitutional violations to depart from 
a policy of color blindness aJ'.d to be cognizant of the impact 
of' their actions upon racial miuorities. Secondly, Lau clearly 
requlrts that institutions receiving federal funds be accorded 
considerable latitude in volunta;ily undertaking race-conscious 
action designed to remedy th0 exclusion of significant num-

ate institutions of higher education which have a substantial minority stu­
dent enrollment." 

Once again, there is no indication in the legislat:\ve history of this Act or 
elsewhere that Congress saw an~' intonsistency between the race-conscious 
nature of such IE%-1s1ation and the meaning of Title VI. And, once agzlin, 
it is unlikE'1 .. in thi! extreme that a Congress which believed that it had 
commanded reCIpients of federal funds to be absolutely colorblind would 
itself expend federal funds in such a race-conscious ma::ner. See also the 
Railroad RevitaH;;;ation and Regulatory Reform Act of 1976, 45 U. S. C. A. 
§ SOl et seq. (Supp. 1978), 49 U. S. C. A. § 1657a. et seq. (Supp. 1978); 
the Emergency School Aid Act, 20 U. S. C. § 1601 et seq. (1976 ed.). 
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bers of minorities from the benefits of federally funded pr0-

grams. Although this Court has not yet considered the ques­
tion, presumably, by analogy to our decisions construing 
Title VII, a medical school would not be in violation of Title 
VI under Lau because C'f the serious underrepresent&tion of 
racial minorities in its student body as long as it could 
demonstrate that its entrance requirements correlated suffi­
ciently with the performance of minority students in medical 
school and the medical profession.26 It would be inconsistent 
with Lau and the emphasis of Title VI and the HEW regula.­
tions on voluntazoy action, however, to require that an institu­
tion wait to be adjudicated to be in violation of the law before 
being permitted to voluntarily undertake corrective action 
based upon a good faith and reasonable belief that the failure 
of certain racial minorit.ies to satisfy entrance requirements is 
not a measure of their ultimate performance as doctors but a 
result of the lingering effects of past societal discrimination. 

We recognize that Lau, especially when read in light of our 
subsequent decision in Washin(lUm v. Davis, 426 U. S. 229 
(1976), which rejected the general proposition that govern­
mental action is unconstitutional solely because it has a racially 
disproportionate impact, may be read as being predicated upon 
the view that, at least under some circumstances. Title VI 
proscribes conduct whic}, might not be prohibited by the 
Constitution. Since we are now of the opinion, for the reasons 
set forth above, that Title VI's standard, applicable alike to 
public and private recipients of federal funds, is no broader 
than the Constitution's, we have serious doubts concerning the 
correctness of what appears to be the premise of that decision. 
However. even accepting Lau's implication that impact alone 
is in some contexts sufficient to establish a prima facie 
violation of Title VI. contrary to our view that Title VI's 
definition of racial discrimination is absolutely coextensive 
with the Constitution's, this would not assist the respondent 

26 Cf. Griggs v. Duke Power Co., 401 U. S. 424 (1971). 

1 
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in the least. First, for the reasons discussed 8'Upra, at 336-350, 
regardless of whether Title VI's prohibitions extend beyond 
the Constitution's, the evidence fails to establish, and, indeed, 
compels the rejection of, the proposition that Congress in­
tended to prohibit recipients of federal funds from voluntarily 
employing race-conscious measures to eliminate the effects of 
past societal discrimination against racial minorities such M 

Negroes. Secondly, Lau it...~lf, for the reasons set forth in the 
immediately preceding paragraph, strongly supports the view 
that voluntary race-conscious remedial action is permissible 
under Title VI. If discriminatory racial impa{lt alone i! 
enough to demonstrate at least a prima facie Title VI viola­
tion, it is difficult to believe that the Title would forbid the 
Medical School from attempting to correct the racially exclu­
sionary effects of its init.ial admissions policy during the first 
two years of the School's operation. 

The Court has also declined to adopt a "colorblind" interpre­
tation of other statutes containing nondiscrimination provi­
sions similar to that contained in Title VI. We have held 
under Title VII that where employment requirements have a 
disproportionate impact upon racial minorities they constitute 
a statutory violation, even in the absence of discriminatory 
intent, unless the employer is able to demonstra.te that the 
requirements are sufficiently related to the needs of the 
job.n More significantly, the Court has required that pref­
erences be given by employers to members of racial minori­
ties as a. remedy for past violations of Title VII, even where 
there has been no finding thJl.t the employer has acted with a 
discriminatory intent.28 Finally, we have construed the Voting 

27lbid.; A!~bemarle Paper Co. v. Moody, 422 U. S. 405 (1975). 
28 Franks v. Bowman Transportation Co., 424 U. S. 747 (1976); Team­

.ters v. United Statu, 431 U. S. 324 (1977). Executive, judicial, and con­
gressional action subsequent to the passage of Title VII conclusively estab­
lished that the Title did not bar the remedial use of race. Prior to the 
1972 amendments t() Title VII (Equal Employment Opportunity Act 
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Rights Act of 1965, 42 U. S. C. § 1973 et seq. (1970 ed. and 
Supp. V), which contains a provision barring any voting 
procedure or qualific&.tion that denies or abridges lithe right of 

of 1972, 86 Stat. 103) a number of Courts of Appeals approved race­
conscious action t~ remedy the effects of employment discriminat.ion. See, 
e. g., Heat & Frost In.rulators & Asbestos Workers ". Vogler, 407 F. 2d 
1047 (CA5 1969); United States v. Electrical Workers .. 428 F. 2d 144, 
149-150 (CA6) , cert,. denied, 400 U. S. 943 (1970); United States v. 
Sheetmetal Workers, 416 F. 2d 123 (CA8 1969). In 1965, the President 
issued Exec. Order No. 11246,3 CFR 339 (1964-1965 Comp.), M amended 
by Exec. Order No. 11375, 3 CFR 684 (1966-1970 Comp.), which required 
federal contractors to take affirmative action to remedy the disproportion­
ately low employment. of racial minorities in the construction industry. 
The Attorney General issued an opinion concluding thai. the race cOnscious­
ness required by Exec. Order No. 11246 did not conflict with Title VII: 

"It is not correct to Say that Title Vii: prohibits employers frommakirig 
race or national origm a factor for con'iideration at any stage in the 
pfoce&9 of obtaining emPloyees. The Thgal definition of discrimination 5ii 
an evolving one, but it is now well recognized in judicial opinions thAt 
the obligation of nondiscrimination, whether imposed by statute or by the 
Constitution, does not require and, in some circUmstances, may not permit 
obliviousness or indifference to the racw consequences of alternative 
courses of action which involve 'the applicatwn of outwa.rdly nel!tral 
criteria." 42 Op. Mty. Gen. 405, 411 (1969). 
The federal courts agreed. See, e. g., ContractorB Assn. of Eastern Pa. v. 
Secretary of Labl)r, 442 F. 2d 159 (CA3) , cert. denied, 404 U. S. 854 
(1971) (which also held, 442 F. 2d, at 173, that race-conscious affirmativ" 
action was permissible under Title VI); Southern IUinois Builders ABBn. v. 
Ogilvie, 471 F. 2d 680 (CA7 1972). Moreover, Congress, in enacting the 
1972 amendments to Title VII, explicitly considered and reject.ed propt'Sa1s 
to alter Exec. Order No. 11246 and the prevailing judicial interpretations 
of Title VII as permitting, and in some circumstances requiring, race-oon­
flcious action. See Comment, The Philadelphia Plan: A Study in the 
Dynamics of Executive Power, 39 U. Chi. L. Rev. 723, 747-757 (1972). 
The section-by-seetion' analysis of the 1972 amendments to Title VII 
undertaken by the Conference Committee Report on H. R. 1746 reveaJs a 
resolve to accept the then (as now) prevailing judicial interpretatiom; of 
the scOpe of Title vii: . 

"In any area· where the new law does not address itself, or in any areaS 
where a specific contrary intent is not, indicated, it was assumed tba.~ 

1 
~ 
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any eitzen of the United Stat.es to vote on account of race or 
color," ~\s permitting States to voluntarily take race into ac­
count in a way that fairly represents the voting strengths of 
different racial groups in ordel to comply with the commands 
of the statute, even where the result is a gain for one racial 
group at the expense of others.211 

These prior decisions are indicative of the Court's unwilling­
ness to construe remedial statutes designed to eliminate dis­
crimination against racial minoritief:l hI a manner which would 
impede efforts to attain this objectiYl~. 'There is no justifica­
tion for departing from this course in the case of Title VI and 
frustrating the clear judgment of Congress that race-conscious 
remedial action is permissible. 

We turn, therefore, to our analysis of the Equal Protection 
Clause of the Fourteenth Amendment. 

III 
A 

The assertion of human equality is closely associa.ted with 
the proposition that differences in color or creed, birth or 
status, are neither significant nor releva.nt to the way in which 
persons should be treated. Nonetheless, the position that such 
factors must be "constitutionally an irrelevance/' EdwOJ'ds 
v. California, 314 U. S. 160, 185 (1941.) (Jackson, J., concur­
ring), summed up by the shorthand phrase /( [0] ur Constitution 
is color·blind," Plessy v. FeT(!U8on, 163 U. S. 537, 559 (1896) 
(Harlan, J., dissenting), has never been adopted by this Court 
as the proper meaning of the Equal Protection Clause. In-

the present case law ai d~veloped by the courts would continue to govern 
the applicability and construction of Title VII." Legislative H~ry of 
the Equal Employment Opportunity Act of 1972, p. 1844 (Comm. Print 
1972). 

29 United Jewish Organizations v. Carey, 430 U. S. 144 (1977). See also 
id., a.t 167-168 (opinion of WHITE, J.). 
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deed, we have expressly rejected this proposition on a number 
of occasions. 

Our cases have always implied that an uoverridiug statutory 
purpose," McLaughlin v. Florida, 379 U. S. 184, 192 (1964), 
could be found that would justify racial classifications. See, 
e. g., ibid.; Loving v. Virginia, 388 U. S. 1, 11 (1967); 
Koremat8'U v. United States, 323 U. S. 214, 216 (1944); 
Hirabayashi v. United States, 320 U. S. 81, 100--101 (1943). 
More recently, in McDaniel v. Barrem, 402 U. S. 39 (1971), 
this Court unanimously reversed the Georgia Supreme Court 
which had held that a desegregation plan voluntarily ado~ted 
by a local school board, which assigned students on the basis 
of reee, was per 8e invalid because it was not colorblind. And 
in North Carolina Boa.rd of Education v. Swann we held, 
again unanimously, that a statute mandating colorblind 
school-assignment plans could not stand "against the ba(~k­

ground. of segregation," since such a limit on remedies would 
lirender illusory the promise of Broum. [/]." 402 V. S .. at 
45-46. 

We conclude, therefore, that racial classifications are not 
per 8e invalid under the Fourteenth Amendment. Accordingly, 
we turn to the problem of articulating what our role should be 
in reviewing state action that expressly classifies by race. 

B 

Respondent argues that racial classifications are always 
suspect and, consequently, that this Court should weigh the 
importance of the objectives served by Davis' special admis­
sions program to see if they a.re compelling. In addition, 
he asserts that this Court must inquire whether, in its judg­
ment, there are alternatives to racial classifications which 
would suit Davis' purposes. Petitioner, on the other hand, 
sta,tes that our proper role is simply to accept petitioner's 
determination that the racial classifications used by its program 
are re880nably related to what it tells us are its benign 

.. 
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purposes. We reject petitioner's view, but, because our prior 
cases are in many respects inapposite to that before us now, we 
find it necessary to define with precision the meaning of that 
inexact term, "strict scrutiny." 

Unquestionably we have held that a government practice or 
statute which restricts "fundamental rights" or which contains 
f'suspect classifications" is to be subjected to "strict scrutiny" 
and can be justified only if it furthers a compelling govern­
ment purpose and, even then, only if no less restrictive alterna­
tive is available.so See, e. g., San Antonio Independent 
School District v. Rodriguez, 411 U. S. 1, 16-17 (1973); Dunn 
v. Blumstein, 405 U. S. 330 (1972). But no fundamental right 
is involved here. See San Antonio, ~pra, a.t 29--36. Nor do 
whites as a class have any of the "traditional indicia of sus­
'pectness: the class is not saddled with such disabilities, or sub­
jected to such a history of pu.rposeful unequal treatment, or 
relegated to such a position of political powerlessness as to 
command extraordinary protection from the majoritarian 
political process." Id., at 28; see United States v. Carolene 
Products Co., 304 U. S. 144, 152 n. 4 (1938).31 

Moreover, if the University's representations are credited, 
this is not a case where racial classifications are "irrelevant and 
iherefore prohibited." Hirabayashi, supra, at 100. Nor has 
anyone suggested that the University's purposes contravene the 
cardinal principle that racial classifications that stigmatize­
because they are drawn 011 the presumption that one race is 
inferior to another or because they put the weight of governA 

80 We do not pause to debate whether our cases establish a "two-tier" 
analysis, a "sliding I;cale" analysis, or something else altogether. It is 
enou~;h for present purposes that strict scrutiny is applied at least in some 
casP,:O. 

a1 Of course, the fact that whites constitute a political majority in our 
Nation does not necessarily mean that active judicial scrutiny of racial 
classificat.ions that disadvantage whites is inappropriate. Cf. Castaneda 
v. Partida, 430 U. S. 482, 499-500 (1977); id., at 501 (MARSHALL, J., 
concurring) . 
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ment behind radal hatred and separatism-are invalid without 
more. See Yick Wo v. Hopkins, li8 U. S. 356, 374 (1886); 82 

accord, Strauder v. West Virginia, 100 U. S. 303, 308 (1880); 
Kore'TTUJ,tsu v. United States, supra, at 223; Oyama v. Cali­
fornia, 332 tT. S. 633, 663 (1948) (Murphy, J., concurring); 
Brown 1,347 U. S. 483 (1954); McLaughlin v. Florida, supra, 
at 191-192; Loving v. Virginia., supra, at 11-12; Reitman 
v. Mul~~ey, 387 U. S. 369, 375-376 (1967); United Jewish 
Organizations v. O(U'ey, 430 U. S. 144, 165 (1977) (UJO) 
(opinion of 'WHITE, J., joined by REHNQUIST and S'rEVENS, 
JJ.); .1,., at 169 (opinion concurring in part).aa 

On the other hand, the fact that this ease does not fit neatly 
into our prior B:Jlalytic framework for race cases does not mean 
~hat it should be an8;ly,zed by a.pplying the very loose rational­
baSi~ standard of review that is the very least that is alWays 
applied in equal protection cases.Sf "'[T]he mere recitation 
of a benign, compensatory purpose is not an automatic shield 

12 "[T]he conciusion cannot be, resisted, that. no rea..."On fClr [the refusal 
to issue permits to Chinese] eldsts except h.ostility to the race and national­
\ty to which the petitioners belong .... 'The discrimination is, therefore, 
illegal .•.. " 

33 Indeed, even in Plessy v. Fer{1U8O'Tl the Court recognized that a.­
~lassification by race that. p~ed one race to be inferior to another would 
have to be condemned. Bee 163 U, S., at 544-551. 

If Paradoxically, petitioner's argument is supported by the eases gen­
erally thought to establish the "strict scrutiny" standard in race cases, 
Hirabaya8hi v. United States, 820 U. S. 81 (1943), and Korematm v. 
United States, 323 U. S. 214 (1944). In HirabaYa8hi, for example, the 
Court, responding to a claim that a racial claSsification was rational, SUB­

tained a racial classification solely on the basis of a conclusion in the 
double negative that. it could not say that. facts which might. have been 
available "could afiord no ground for differentiating citizens of Japanese 
ancestry from othrl' groups in the United Stat~." 320 U. S., at 101: A 
similar mode of analysis was followed in KorematB'U, see 323 U. S., at 224, 
even though the Court stated there that racial classifications were "imme­
diately suspect" and should be subject to "the most rigid scrut.iny." Id., 
at ~16. 
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which protects against any inquiry into the adual purpoSe! 
underlying a statutory Scheme.'" Califano v. Webster, 430 
U. S. 313, 317 (1977), quoting Weinberger v. Wiesenfeld,420 
U. S. 636, 648 (1975). Instead, a number of considerations­
developed in gender';discrimination cases but which carry even 
more force when applied to racial classifications-lead us to 
eonclude that racial classifications designed to further reme­
dial purposes" 'must serve impcrtant governmental objectives 
and must be substantially related to achieveme .it of those 
objectives.'" Califano v. Webster, supra, at 317, quoting 
Craig v. Boren, 429 U. S. 190, 197 (1976).80 

IS We dis~ with our Brother POWELL'S suggestion, ante, at 303, that 
the presence of "rival groupi! which can f'Uiim that they, too, are entitled 
to preferential treatment" distinguishe-, the gender cases or is relevant to 
the questionef scope of judicial review of race claSl!ifications. We are 
not asked to determine whether groups other than those favored by the 
Davis program should similarly be favored. All we a.re .asked to do is to 
pronounce the constitutionality of what Davis has done. 

But, were we 9.8kej to decide whether any gh'en rival group-German­
Americans for example-must constitutionally be accorded preferential 
treatment, we do ha.ve a "principled basis," ante, at 296, for deciding this 
question, one that is well established in our cases: The Davis program 
expressly sets out, four classes which receive preferred status. Ante, at 
274. T'lle program clearly distinguishes whites, but one cannot reason 
from this a conelusion that, German-Americans, as a national group, are 
singled out for invidious t.reatment. And even if the Davis program had a 
differential impact on Gennan-Americans, they would have no constitu­
tional claim unless they could prove that Davis intended invidiously to 
discriminate against German-Americans. See Arlington Heights v. Metro­
politan HoU8infJ Dev. Corp., 429 U. S, 252, 264-265 (1977); Washington 
v. Davis, 426 U. S. 229, 238-241 (1976). If this could not be shown, 
then "the principle that calIs for the closf'St scrutiny of distinctions in Jaws 
denyinfJ fundamental rights ... is ina.pplicable," Katzenbaeh v. Morgan, 
384 U. S. 641,657 (1966), and the only question is whether it was rational 
ft)~ Davis to conclude that the groups itp:!lferred had a greater claim to 
compensation than the groups it excluded. See ibid.; San Antonio Inde­
pendent School Di8trict v. Rodriguez, 411 U. S. 1,38-39 (1973) (app'lying 
Katzenbaeh test to state action intended to remove discrimination in edu-
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First, race, like, "gender-based classifications too often [has] 
been inexcusably utilized to stereotype and stigmatize politi­
cally powerless segments of society." Kahn v. She'llin, 416 
U, S. 351., 357 (1974) (dissenting opinion). 'While a carefully 
tailored statute designed to remedy past. discrimination could 
avoid these vices, see Califano v. Webster, supra,' Schlesinger 
v. Ballard, 419 U. S. 498 (1975); Kahn v. She'llin, supra, we 
nonetheless have recognized that the line between honest and 
thoughtful appraisal of the effects of past discrimination and 
paternalistic stereotyping is no~ so clear and that a statute 
based on the latter is patently capable of stigmatizing all 
women with a badge of inferiority. Cf. Schlesinger v. Ballard, 
supra, at 508; VJO, supra, at 174, and n. 3 (opinion concur­
ring in part); CalifaM v. Goldfarb, 430 U. S. 199, 223 (1977) 
(STEVENS, J., concurring in judgment). See also Stanton 
v. StOlnton, 421 U. S. 7, 14-15 (1975). State programs de­
signed ostensibly to ameliorate the effects of past racial dis­
crimination obviously create the same hazard of stigma, since 
they may promote racial separatism and reinforce the views 
of those who believe that members of racial minorities are 
inherently incapable of succeeding 011 their own. See VJO, 
supra, at 172 (opinion concurring in part); ante, at 298 (opin­
ion of POWELL, J.). 

Second, race, like gender and illegitimacy, see Weber v. 
Aetna Casualty & Surety Co., 406 U. S. 164 (1972), is an im­
mutable cha·racteristic which its possessors are powerless to 
escape or set aside. While a classification is not per Be invalid 
because it divides classes on the basis of an immutable charac­
teristic, see supra, !\t 355-356, it is nevertheless true that such 
divisions are' contrary to our deep belief that ''1egal burdens 
should bear some relationship to individual responsibility or 

cational opportunity). Thus, claims of rival groups, although they may 
create thorny political problems, create relatively simple problems for the 
courts. 
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wrongdoing," Weber, supra, at 175; Frontiero v. Richardson, 
411 U. S. 677,686 (1973) (opinion of BRENNAN, WHITE, and 
MARSHALL, JJ.), 8Jld that advancement sanctioned, sponsored, 
or approved by the State should ideally be based on individual 
merit or achievement, or at the least on factors within the 
control of an individual: See U10, 430 U. S., at 173 (opinion 
concurring in part); Kotch v. Board of River Port Pilot 
Comm'rs, 330 U. S. 552, 566 (1947) (Rutledge, J., dissenting). 

Because this principle is so deeply rooted it might he sup­
posed that it would be considered in the l~gisla.tive process 8Jld 
weighed against the benefi:ts of programs preferring individ­
uals because of their race. But this is not necessarily so: 
The "natural consequence of. our governing processes [may 
well be] that. the most 'discrete and insular' of whites ... will 
be called upon to bear the immediate, direct costs of benign 
discrimination." U10, supra, at 174 (opinion concurring in 
part). Moreover, it is c1ea.r from our cases that there are 
limits beyond which majorities may not go when they classify 
on the basis of immutable ch8J;'acteristics. See, e. g., Weber, 
supra. Thus, even if the concern for individualism is weighed 
by the political process, that weighing C8Jlnot waive the per­
sonal rights of individuals under the Fourteenth Amendment. 
See Lucas v. Colorado General Assembly, 377 U. S. 713, 736 
(1964). 

In sum, because of the signific9.nt risk that racial classificaa 

tions estahlished for ostensibly benign purposes can be mis­
used, causing effects not unlike those created by invidious 
classifications, it is inappropriate to inquire only whether there 
is any conceivable basis that might sustain such a classifica­
tion. Instead, to justify such a classification an important 
and articulated purPose for its use must be shown. In addi­
tion, any statute must be stricken that stigmatizes any 
group or that singles out those least well represented in the 
political process to bear the brunt of a benign program. Thus, 
our review under the Fourteenth Amendment should be 

101 



102 

362 OCTOBER TER:!\I, 19ii 

Opinion of BRENNA~, WHITE. M."R8HALL, and BL'''CKlIH':\, J.T. 438 r. s. 

strict--not II Istrict' in theory and fatal in fact." 36 because it 
is ;:;tigma that ca,uses fatality-but strict and searching 
nonetheless. 

IV 
Da,vis' articula.ted purpose of remedying the effects of past. 

societal discrimination is, under our cases, sufficiently impor­
tant to justify the use of race-conscious admissions programs 
where there is a sound basis for concluding that minority 
underrepresentation is substa,ntial and chronic, and that the 
ha.ndicap of past discrimination is impeding access of minor­
ities to the Medical School. 

A 

At least since Green v. Coun.ty School Board, 391 lJ. S. 430 
(1968). it has been clear that a public body which has itself 
been adjudged to have engaged in racial discrimination cannot 
bring itself into compliance with the Equal Protection Clause 
simply by ending its unlawful. acts and adopting a neutral 
stance, Three years later, Swann v. Charlotte-Mecklenburg 
Board of Education, 402 r. S. 1 (1971). and its cOl1Jpanion 
cases, Da.vis v. School Comm'rs of klobile County, 402 r.B, 
33 (1971); McDaniel y, Barresi, 402 r. S. 39 (1971); and 
Korth Carolina. Board of Education Y. Swann, 402 r. s. 43 
(1971), reiterated that racially neutral remedies for past dis­
crimination were inadequat:€ where c.onsequences of past dis­
criminatory acts influence or control present decisions. See. 
e. g., Charlotte-Mecklenburg, supra, at 28. And the Court 
further held both that courts could enter desegregation orders 
which assigned students and faculty by reference to race, 
Charlotte-Mecklenburg, supra; Davis, supra; United States v. 
Montgomery County Board of Ed., 395 U. S. 225 (1969), and 
that local school boards could voluntarily adopt desegregation 

80 Gunther, The Supreme Court, 1971 Term-Foreword: In Search of 
Evolving Doctrine on a Changing Court: A Model for a Newer Equal 
Protection, 86 Harv. L. Rev. 1,8 (1972),. 
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plans which made express reference to race if this was necessary 
to remedy the effects of past. discrimin.ation. McDaniel v. 
Barresi, supra. Moreover, we stated that school bOal'ds, even 
in the absence of a judicial finding of past discrimination, 
could voluntarily adopt plan!! which assigned students with 
the end of creating racial pluralism by establishing fixed ratio! 
of black and white students in each school. Charlotte­
Mecklenburg, supra, at 16. In each instance, tb creation of 
unitary school systems, in which the effects'of past discrimina­
tion had been tleliminated root and branch,." Green, supra, at 
438, was recognized as a compelling social goal justifying the 
overt use of race. . 

Finally, the conclusion that state educational institutions 
may constitutionally adopt admissions programs designed to 
avoid exclusion of historically disadvantaged minorities, even 
when such programs explicitly take race into account, finds 
direct support in our cases construing congressional legislation 
designed t.o overcome the present effects of past discrimina­
tion. Congress can and has outlawed actions which have a 
disproportionately adverse and unjustified impact upon mem­
bers of racial minorities and has required or authorized race­
conscious action to put individuals disadvantaged by such 
lmpact in the position they otherwise might have enjoyed. 
See Franks v. Bowman Transportation Co., 424 U. S. 747 
(1976); Teamsters v. United States, 431 U. S. 324 (1977). 
Such relief does not require as a predicate proof that recipients 
of preferential advancement have been individually discrimi­
nated against; it is enough that each recipient is within a 
general cless of perB9ns likely to have been the victims of dis­
crimination. See id" at 357-362. Nor io it an objection to 
such relief that preference for minorities will upset the settled 
expectations of non minorities. See' Fratnks, supra. In addi­
tion, we have held that Congress, to remove barriers to equal 
opportunity, can and has required employers to use test crite­
ria that fairly reflect the qualifications of minority applicants 
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vis-a-vis nonminority applicants, even if this !"neans interpret­
ing the qualifications of an applicant in light of his ra..ce. See 
Albemarle Pa.per Co. v. Moody, 422 U. S. 405, 435 (1975).31 

These cases cannot be distinguished simply by the presence 
of judicial findings of discrimina,tion, for race-conscious 
remedies have been approved where such findings have not 
been made.·McDaniel v. Barresi, supra; UIO; see Califano 
v. Webster, 430 U. S. 313 (1977); Schlesinger v. Ballard, 419 
U. S. 498 (1975) ;-~If..ahn v. Shevin, 416 U. S. 351 (1974). See 
also Kalzenbach '-. 'Morgan, 384 U. S. 641 (1966). Indeed, 
the requiremen~ .. ora judicial determination of a constitutional 
or statutory violation as a predicate for race-conscious re­
medial actions would be self .. defeating. Such a requirement 
would severely undermine efforts to achieve voluntary com­
pliance with the requirements of law. And, our society and 
jurisprudence have always stressed the value of voluntary ef­
forts to further the objectives of the law. Judicial interven­
tion is a last resort to achieve cessation of illegal conduct or 
the remedying of its effects rather than a prerequisite to 
action.as 

81 In Albemarle, we approved "differential validation" of employment 
teIIts. See 422 U. 8., at 435. That procedure requires that an employer 
must ensure that a test score of, for example, 50 for a minori',y job appli­
cant means the same thing as a score of 50 -for a nonminori·~.i' applicant. 
By implication, were it determined that a test score of 50 for a minority 
corresponded in "potential for employment" to a 60 for whites, the t."..3t 
could not be used consistently with Title VII un1ess the employer ,hired 
minorities with scores of 50 even though he mi,lrht not hire nonminority 
a.pplicants with !!COres above 50 but below 60. Thus, it is clear that 
employers, to ensure equal opportunity, may have to adopt race-conscious 
hiring practices. 

8S Indeed, Titles VI and VII of the Civil Rights Act of 1964 put great 
emphasis on volunt8rism in remedial action. See supra, at 336-338. 
And, signiiicII.ntly, the Equal Employment Opportunities Commission has 
recently proposed guidelines authorizing employers to adopt racial prefer­
ences as a remedial measure where they have a reasonable basis for 
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Nor can our cases be distinguished on the ground that the 
entity using explicit rEWial classifications itself had violated § 1 
of the Fourteenth Amendment or an antidiscrimination regu­
lation, for again race-conS,;}JUS remeciies have been approved 
where this is not the case. See UJO, 430 U. S., at 157 (opinion 
of WHITE, J., joined by BRENNAN, BLACKMUN, and STEVENS, 
3J.); 39 id., at 167 (opinion of WHITE, J., joined by REHNQUIST 
and STEVENS, JJ.); 10 cf. Califano v~ Webster, supra, at 317; 
Kahn v. Shevin, supra. Moreover, the presence or absence 
of past discrimination by universities or employers is largely 
irrelevant to resolving respondent's constitutional claims. 
The claims of those burdened by the race-conscious actions of 
8 university or employer who has never been adjudged in 
yiolation of an an tidiscrimination law are not any more or 
Jess entitled to deference than the claims of the burdened 
nonminority workers in Franks v. Bowman Transportation 
.Co., supra, in which the employer had violated Title VII, for 
in each case the employees are innocent of past discrimination. 
And, although it might be argued that, where an employer has 
violated an antidiscrimination' law, the expectations of non­
minority workers are themselves products of discrimination 
&Ild hence "tainted," see Franks, supra, at 776, and therefore 
more easily upset, the S8Jl1e argument can be made with 
respect to respondent. If it was reasonable to conclude-as 
we hold that it was-that the failure of minorities to qualify 
for admission at Davis under regular procedures was due 
principally to the effects of past discrimination, than there is 
8 reasonable likelihood that, but for pervasive racial discrim-

believing that they might otherwise be held in violation of Title VII. 
See 42 Fed. Reg. 64826 (1977). 

89 "[T]he [Voting Rights] Act's prohibition ... is not dependent upon 
proving past unconstitutional apportionments .... " 

to "[T]be Sta.te is [not] powerless to minimize the consequences of 
racial discrimination by voters wben it is regularly practiced at 'the polls." 
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ination, respondent would 'have failed to qualify for admission 
even in the absence of Davis' special admissions program:n 

Thus, our cases under Title VII of the Civil Rights Act have 
held that, in order to achieve minority participation in previ­
ously segregated areas of public life, Congress may require or 
authorize preferential treatment for those likely disadvantaged 
by societal racial diserimination. Such legislation has been 
sustained even without a' requirement of findings of inten­
tional racial discrimination 'by those required or authorized to 
accord preferential treatment, or a case-by-case determination 
that those to be benefited suffered from' racial discrimination. 
These decisions compel the conclusion that States ';0 may 
adopt race-conscious programs designed to overoome substan­
tial, chronic minority underrepresentation where there is reason 
to believe that the evil addressed is a product of past racial 
discrimination.C2 

41 Our cases cannot be distinguished by Buggesting, 88 our Brother 
POWELL does, that in none of them waa anyone deprived of "the relevant 
benefit." Ante, at. 304. Our school cases have deprived whites of the 
neighborhood school of their choice; our Title VII caaes have deprived 
nondiscriminating employees of their settlf·d seniority expectations; and 
VJO deprived the Hassidim of bloc-voting strength. Each of these in-

. juries was constitutionally cognizable as is respondent's here. 
'2 We do not understand MR. JUSTI"'" POWELL to disagree that providing 

a remedy for past racial prejudice can ,,'lStitute a compelling purpose suffi­
cient to meet strict scrutiny. See ante, at. 305. Yet, because petitioner 
is a corporation administering a university, he would not allow it to exer­
cise such power in the absence of "judicial, legislative, or administrative 
findings of constitutional or statutory violations." Ante, at 307. While we 
agree that reversal in this ca.se would follow a fortiori had Davis been. 
guilty of invidious racial discrimination or if a federal statute mandated 
that wliversities refrain from applying any admissions policy that had a 
disparate and unjustified. racial impact, see, e. g., McDaniel v. Barresi, 402 
U. S. 39 (1971); Franks v. Bowman Trrmsportation Co., 424 U. S. 747 
(1976) I ml do not think it of constitutional significance that Davis haa not 
been so adjudged. 

Generally, the manner in which a State chooses to delegate governmental 
functions is for it to decide. Cf. Sweezy v. New Hampshire, 354 U. S. 234, 
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Title VII was enacted pursuant to Congress' power under 
the Commerce Clause and § 5 of the Fourteenth Amendment. 
To the extent that Congress acted under the Commerce Clause 
power, it was restricted in the use of race in governmental 
decisionmaking by the equal protection component of the Due 
Process Cla.use of the Fifth Amendment precisely to the same 
extent as are the States by § 1 of the Fourteenth Amend­
ment!! Therefore, to the extent that Title VII rests on the 
Commerce Clause power) our decisions such as Franks and 

256 (1957) (Frankfurter, J., concurring in result). California, by con­
stitutional provision, has chosen tQ place authority over the operation of 
the University of. California in the Board of Regents. See Cal. Const., 
Art. 9, § 9 (a). Control over the University is 'to be found not in the 
legislature, but. rather in the Regents who have been vested with full legisla­
tive (including polirymaking), administrative, and adjudicat.ive powers by 
the citizens of California. See ibid.; IBhim~tsu v. Regen.ts, 266 Cal. App. 
2d 854, 86.3-864, 72 Cal. Rpt-r. 756, 762-763 (1968); Goldberg v. Regents, 
248 Cal. App. 2d 867, 874, 57 Cal. Rptr. 463, ~S (1967); 30 Op. Cal. 
Atty. Gen. 162, 166 (1957) ("The Regents, not the legislat.ure, have the 
general rule-making or policy-making J?ower in' regard to the University"). 
This is certainly a permissible choice, see Sweezy, Bupra, and we, unlike our 
Brother POWELL, find nothing in the Equal Protection Clause tha.t requires 
us to depart from established principle by limiting the scope of power tht:\ 
Regents may exercise more narrowly. than the powerst.l1at may constitu­
tionally be wielded by the Assembly .. 

Because the Regents can exercise plenary legislative and administrative 
power, it elevates fonn over substa.nce to insist that. DaviS could not use 
race-conscious remedial programs until it had been adjudged in violation of 
the Constitution or an antidiscrimination statute. For, if the Equal Pro­
tection Clause reql.i.ired such a. violation as a predica.te, the Regents could 
simply have promulgated a regulation prohibiting disparate treatment ~ot 
justified by the need to admit only qualified students, and could have 
doolared Davis to have bl!'en in violation of such a regulLt.jon on the basis 
of the exclusionary effect of the admissions policy applied during the first 
two yoors of it;:; operation. See infra, at 370. 

48 "Equal protection analysis in the Fifth Amendment area is the same 
as that under the Fourteenth Amendment." Buckley v. Valeo, 424 U. S. 
1,93 (1976) (per curiam), citing Weinberger v. Wie8enfeld, 420 U. S. 636, 
63S n. 2 (1975). 

107 



108 

368 OCTOBER TERM, 1977 

Opinion of BRENNAN, WHITE, MARSHALL, ar.d BUCKMl!'~, JJ. 438U.S. 

Tea7n8ters v. United States, 431 r. S. 324 (1977), implicitly 
recognize that the affirmative use of race is conshtent with the 
equal protection component of the Fifth Amendment and 
therefore with the Fourteenth Amendment. To the extent 
that Congress acted pursuant to § 5 of the Fourteenth Amend­
ment, those cases impliedly recognize that Congress was em­
powered under that provision to accord preferential treatment 
to victims of past discrimination in order to overcome the 
effects of segregation, and we see no reason to conclude that 
the States cannot voluntari1y accomplish under § 1 of the 
Fourteenth Amendment what Congress under § 5 of the Four­
teenth Amendment validly may authorize or compel either 
the States or private persons to do. A contrary position 
would conBict with the traditional understanding recognizing 
the competence of the States to initiat.e measures consist.ent· 
with federal policy in the absence of congressional pre-emp­
tion of the subject ma.tter. Nothing whatever in the ]egisla .. 
tive history of either the Fourteenth Amendment or the 
Civil Rights Acts even remotely suggests that the States are 
foreclosed from furthering the fundamental purpose of equal 
opportunity to which the Amendment and those Acts are 
addressed. Indeed. voluntary initiatives by the States to 
achieve the national goal of equal opportunity have been recog­
nized to be essential to its attainment. "To use the Fourteenth 
Amendment as a sword against such State power would stul­
tify that Amendment." Railway Mm'l Assn. v. Corsi, 326 
r. S. 88,98 (1945) (FrI111kfurter. J .. concurring)!4 We there-

~. Railway Mail Assn. held that n 8tate stntute forbiddinl( r;H'i:d di;:­
crimination by certalll labor orJZanizations did not abridge the A~so('ia­
fion's due process rights secured by the Fourteenth Amendment because 
that result "would be a distortion of the policy manifested in that amend­
ment, which was adopted to pre\'ent state legislation drsigned to perpt'tn:lIe 
di~criminatjon on the basis of race or color." 326 U. S., at 94. That case 
thus established the principle that a State voluntaril~' could go be~'ond 
what the Fourteenth Amendment required in eliminating privat(' racial 
di~erimination. 
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fore conclude that Davis' goal of admitting minority students 
disadvantaged by the effects of past discrimination is suffi· 
ciently important to justify use of race-conscious admissions 
criteria. 

B 
Properly construed, therefore, our prior cases unequivocally 

show that a sta.te government may adopt race-conscious 
programs if the purpose of such programs is to remove the 
dispa.'1te racial impact its actions might otherwise have 
and if there is reason to believe that the disparate impact is 
itself the product of p~t discrimination, whether its own or 
that of society at large. There i$. no question that Davis' 
program is valid under this test .. 

Certainly, on the basis of the undisputed factual submis­
sions before this Court, Davis had a BOund basis for believing 
that the problem of underrepresentation of minorities was sub­
stantial and chronic and that the problem was attributable to 
handicaps imposed on minority applicants by past and present 
racial discrimination .. Until at least 1973, the practice of 
medicine in this country was, in fact, if not in law, largely the 
prerogative of whites.4S In 1950, for example, while Negroes 

•• According to 89 schools responding' to a questionnaire sent to 112 
medical schools (all of the then-a.eeredited medical schools in the United 
Btakt> except Howard and Meharry), substantial efforts to admit minority 
IltUdents did not begin until 1968. That year was the earliest year of in­
volvement for 34% of the. schools; an additional 66% became involved 
during the years 1969 to 1973. See C. Odegaard; Minorities in ¥edicine: 
From Receptive Passivity to Positive Action, 1966-1976, p. 19 (1977) 
(hereina.fter Odegaard) . These eft' orts were reSected in Ii significant increase 
in the percentage of minority M. D. graduates. The. number of American 
Negro graduates increased from 2.2% in 1970 to 3.3% in 1973 and 
8.0% in 1975. Signifieant ~rcentage increases in the number of Mexi­
can-American, American Indian, and mainland Puerto Rican graduates 
were a.leo recorded during those years. Id., a.t 40. 

The statistical information cited in this and the fonowing notes was 
compiled by Government officials or medical educators, and has been· 

109 

----- - --------------



110 

310 OCTOBER TERM, 1977 

Opinion of BRENNAN, WHITE, MARSHALL, and BLACKMUN, JJ. 438 U.S. 

constituted 10% of the total popuiation, Negro physicians con­
stituted only 2.2% of the total number of physicians ... e The 
overwhelming majority of these, moreover, were educated in 
two predominantly Negro medical schools, Howard and 
Meharry.47 By 1970, the gap between the proportion of 
Negroes in medicine and their proportion in the population 
had widened: The number of Negroes employed in medicine 
remained frozen at 2.2% .. awhile the Negro popUlation had 
increased to 11.1 %.49 The number of Negro admittees to pre­
domina.ntly white medical schools, moreover, had declined in 
absolute numbers during the years 1955 to 1964. Odegaard 19. 

Moreover, Davis had very good ·reason to believe tha,t the 
na,tional pattern of underrepresentation Clf minorities in medi­
cine would be perpetuated if it retained a, single a.dmissions 
standard. For example, the entering classes in 1968 and 1969, 
ihe years in which such a standard was used, included only 1 
Chicano and 2 Negroes out of the 50 admittees for ea,ch year. 
Nor is there any relief from this. pattern of underrepresenta.: 
tion in the statistics for . the' regular admissions program in 
la,ter years.60 

Davis clea,rly could conclude that the serious and persistent 
underrepresentation of minorities in medicine depicted by 
these statistics is the resukof handicaps under which minority 
applicants labor as a consequence of a ba,ckground of delib­
erate, purposeful discrimination aga.inst minorities in education 

brought to our attention in many of the briefs. Neither the parties nor 
the amici challenge the validity of the· statistics alluded to in our discussion. 

46 D. Reitzes, Negro~ and Medicine xxvii, p. 3 (1958). 
47 Between 1955 and 1964, for example, the percentage of Negro physi­

cians graduated in the United States who were trained at these 8chools 
ranged from 69.0% to 75.8%. See Odegaard 19. 

u U. S. Dept. of Health, Education, and Welfare, Minorities and 
Women in the Health Fields 7 (Pub. No. (HRA) 7~22, May 1974) . 

.. 9 U. S. Dept. of Commerce, Bureau of the Census, 1970 Census, vol. 1, 
pt. 1, Table 60 (1973). 

50 See ante, at 276 n. 6 (opinion of POWELL, J.). 
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and in society generally, as well as in the medical profession. 
From the inception of our national life, Negroes have been 
subjected to unique legal disabilities impairing access to equal 
educational opportunity. Under slavery, penal sanctions were 
imposed upon anyone attempting to educate Negroes.ol After 
enactment of the Fourteenth Amendment the States continued 
to deny Negroes equal educational opportunity, enforcing a 
strict policy of segrega.tion that itself stamped Negroes as 
inferior, Brown I, 347 U. S. 483 (1954), that relegated minori­
ties to inferior edu~tional institutions,&2 and that den~ed them 
intercourse in the mainstream of professional life necessary to 
advancement. See Sweatt v. Painter, 339 U. S. 629 (1950). 
Segregation was not limited to public facilities, moreover, but 
was enforced by criminal penalties against private action as 
well. Thus, as late as 1908, this Court enforced a state crim­
inal conviction against a private college for teaching Negroes 
together with whites. Berea College v. Kentucky, 211 U. S. 
45. See also Plessy v. Fergu8on, 163 U. S. 537 (1896). 

Green v. County School Board, 391 U. S. 430 (1968), gave 
explicit recognition to the fact that the habit of discrimination 
and the cultural tradition of race prejudice cultivated by cen­
turies of legal slavery and segregation were not immediately 
dissipated when Brown I, 8ttpra, announced the constitutional 
principle that equal educational opportunity and participa­
tion in all aspects of American life could not be denied on the 
basis of race. Rather, massive official and private resistance 
prevented, and to a lesser extent still prevents, attainment of 
equal opportunity in edu,ca.tion at all levels and in the pro­
fessions. The generation of minority students applying to 
Davis Medical School since it opened in 1968-most of whom 

61 See, e. g., R. Wade, Slavery in the Cities: The South 1820-1860, 
pp. 90-91 (1964). 

112 For an example of unequal facilities in California schools, see Soria v. 
Oxnard School DiBt. Board, 386 F. Supp. 539, 542 (CD Cal. 1974). See 
also R. Kluger, Simple Justice (1976). 
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were born before or about the time Brown I was decided­
clearly have been victims of this discrimination. Judicial 
decrees recognizing discrimination in public education in Cali­
fornia testify to the fact of widespread discrimination suffered 
by palifornia-born minority applicants; 18 many minority 
gr-eup members living in California, moreover, were born and 
reared in school districts in Southern States segregated by 
law.5

• Since separation of schoolchildren by race "generates a 
feeling of inferiority as to their status in the community that 
may affect their hearts and minds in a· way unlikely ever to be 
undone," Brown I, supra, at 494, the conclusion is'inescapable 
that applicants to medical school must be few indeed who 
endured the effects of de jure segregation, the resistance to 
Brown I, or the equally debilitating pervasive private dis­
crimination fostered by our long history of official discrimina­
tion, cf. Reitman v. Mulkey, 387 U. S. 369 (1967), and yet 
come to the starting line with an education equal to whites.&.5 

Moreover, we need not rest solely on our own conclusion 
that Davis had sound reason to believe that the effects of past 
discrimination were handicapping minority applicants to the 
Medical School, because the Department of Health, Educa­
tion, and Welfare, the expert agency charged by Congress 
with promulgating regulations enforcing Title VI of the Civil 
Rights Act of 1964, see supra, at 341-343, has also reached the 
conclusion that race may be taken into account in situations 

8S See, e. g., Crawford v. Board of Education, 17 Cal. 3d 280, 551 P. 2d 
28 (1976); Soria v. Oxnard School Dillt. Board, supra,' Spangler v. Patio. 
dena City Board of pducation, 311 F. Supp. 501 (CD Cal. 1970); C. 
Wollenberg, All Deliberate Speed: Segregation and Exclusion in California 
Schools, 1855-1975, pp. 136-177 (1976). 

lit For example, over 40% of American-born Negro males aged 20 t~ 24 
residing in California in 1970 were born in the South, and the statistic for 
females was over 48%. These statistics were computed from data con­
tained in Census, 8upra, n. 49, pt. 6, California, Tables 139, 140. 

&5 See, e. g .• O'Neil, P[reJferential Admissions: Equalizing the Access of 
Minority Groups to Higher Education, 80 Yale L. J. 699, 729-731 (1971). 
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where a failure to do so would limit participation by minori­
ties in federally funded programs,' and regulations promulga,ted 
by the Department expressly contemplate that. appropriate 
race-conscious programs may be adopted by ti:1iversitles to 
remedy unequal access to university programs caused by their 
own or by psst societal discrimination. See supra, at 344-345, 
discussing 45 CFR §§ 80.3 (b)(6)(ii) and 80.5 (j) (1977). It 
cannot be questioned that, ;.n the absence of the special ad­
missions program, access of minority students to the Medic&.! 
School would be severely limited and, accordingly, race -con­
scious admissions would be deemed an appropriate response 
under these fec!eral regulations. Moreover, the Department's 
regulatory pclicy is net one thRt has gone unnoticed by Con­
gress. See supra, at 346-347. Indeed, a~i~hough an amendment 
to an appropriations bill was introduced just last year that 
would have prevwted the SecretalY of Health, Education, and 
Welfare from n::andating race-conscious programs in university 
admissions, proponents of this measure) significantly, did not 
question the Validity of voluntary implementation of ra.ce­
conscious admissions criteria..' See ibid. In these circum­
stances, the conclusion implicit in the regulations-that the 
lingering effects of past di~rimination continue to make race­
conscious remedial programs appropriate means for ensuring 
equal educational opportunity in universities--deserves con .. 
siderable judicial deference. See, e. g., Katzenbach v. Morga,n, 
384 U. S. 641 (1{'56); UJO, 430 U. S., at 175-178 (opinion 
concurring ill part).D8 

C 
The second prong of our test-whether the Davis program 

stigmatizes any disc;ete group or individual and whether race 

1M! Congress and the Executive ha.ve also adoptee! !l series of race­
conscious programs, each predicated on an understanding that, equal oppor­
tunity cannot be achieved by neutrality because of the effects 1>£ past and 
present discrimination. See supra, at 348-349. 
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. is reasonably used in light of the program's objectives-is 
. clearly satisfied by the DaVis:progr~. 

It is not even claimed that Davis' p~ogram in any way oper­
'at€s to stigmatize or single out any discrete and insular, or 
'-even any identifiable, nonminority group. Nor will harm 
comparable to that imposed upon racial minoritie.s by ex­
clusion or separation on' grounds of race be the likeiy result 
of the program. It does not. for example, establish an ex­
clusive preserve for minority students apart from and exclusive 
of whites. Rather, its 'purpose is to overc0!lle the ~a:ects of 
segregation by bringing t!le races together. True. whites are 
-excluded from participation in the special adm.issiOl~S prowam, 
'but this fa<!t only opera.tes to reduce the'iiumber of whites to 
be admitted in the regular admissions program in. order to 
permit admission of a. reasonable percentage-less than their 
proportion of the California population 57_of otherwise under­
represent€d qualified minority applicants.58 

&7 Negroes and Chicanos alone constitute approximatel~' 22% of Califor­
nia's popUlation. This percentage was computed from data contained in 
Censu~, supra n. 49, pt. 6, California, sec. 1,6-4, and Table 139. 

58 The constitutionality of the special admissions program is buttressed 
by its restriction to only 16% of the positions in the Medical School, a 
percentage less than that of the minority population in California, Bet! 

{bid., and to those ininority applicants deemed qualified for admission and 
deemed likely to contribute to the Medical School and the medical profes­
sion. Record 67. This is consistent with the goal of putting minority 
applicants in the po:ition they would have been U; if not for the evil of 
racial discrimination.' Accordingly, this case d,oes not raise the question 
wllether even a remedial use of race would be unconstitutional if it 
admitted unqualified minority applicants in preference to qualified appli­
cants or admitted, as a result of preferential consideration, racial minorities 
in numbers SIgnificantly in excess of their proportional rE-presentation in 
the relevant population. Such programs might well be inadequately 
justified oy the legitimate remedial objectives. Our allusion to the pro­
portional percentage of minorities in the population of the State admin­
iStering' the' progrillri' is not intended to establish either that figure or 
that popuL9.tion Universe as a constitutional benchmark. In this caBe, 
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Nor was Bakke in any sense s4tmped as inferior by the 
Medical School's rejection of him. Indeed, it is conceded by 
all that he satisfied those criteria regarded by the school as 
generally relevant to academic performance better than most 
of the minority members who were admitted. Moreover, 
there is absolutely no basis for concluding that Bakke's re­
jection as a result of Davis' use of racial preference will affect 
him throughout his life in the same way as the segregation 
of the Negro school children in Brown'I would have affected 
them. Unlike discrimination against racial minorities, the 
use of racial preferences for remedial purposes does not in­
flict a pervasive injury upon individual whites in the sense 
that wherever they go or whatever they do there is a signifi­
cant likelihood that they will be trel..+ed as second-class citizens 
because of their color. This distinction does not mean that 
the exclusion of a white resulting from the preferential use of" 
race is not sufficiently serious to require justification; but it 
does mean that the injury inflicted by such a policy is not 
distinguishable from disadv.antages caused by a wide range 
of government actions, none of which bas ever been thought 
impermissible for that reason alone. 

In addition, there is simply no evidence that the Davis pro­
-gram discriminates intentionally or unintentionally against 
'any minority group which it purports to benefit. The pro­
gram does not establish a quota in the invidious ·sense of f1, 

ceiling on the number of minority applicants to be admitted. 
Nor can the program reasonably be regarded as stigmatizing 
the program's beneficiaries or their race as inferior. The 
Davis program does not simply advance less qualified appli­
cants; rather: it compensates applicants, who it is uncontested 
are fully qualified to st.udy medicine, for educat.ional disad­
vantages which it was reasonable to conclude were a product of 

even respondent, as we understand him, does not argue that, if the special 
admissions progrl:lm is otherwise constitutional, the allotment of 16 places 
in each entering class for special admittees is unconstitutionally high. 
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state-fostered discrimination. Once admitted, these students 
must satisfy the same degree requirements as regularly 
admitted students; they are taught by the same faculty in 
the same classes; and their performance is evalua.ted by 
the same standards by which regularly admitted students are 
judged. Under these circumstances, their performance and 
degrees must be regarded equally with the regularly admitted 
students with whom they compete for standing. Since minor­
ity graduates cannot justifiably be regarded as less well 
qualified than nonminority graduates by virtue of the special 
admissions program, there is no reasonable basis to conclude 
that minority graduates at schools using such programs would 
be stigmatized as inferior by the existence of such programs. 

D 

We disagree with the lower courts'conclusion that the Davis 
program's use of race was unreasonable in light of its ob­
jectives. First, as petitioner argues, there are no prac­
tical means by which it could achieve its ends in the 
foreseeable future without the use of race-conscious measures. 
With respect 00 any factor (such as poverty or family edu­
cational background) that may be used as a substitute for 
race as an indicator of past discrimination, whites greatly 
outnumber racial minorities simply because whites make up 
a far larger percentage of the total popUlation and therefore 
far outnumber mjnprities in absolute terms at every socio­
economic leveP9 For example, of a class of recent medical 
school applicants from families with less than $10,000 income, 
at least 71 ro were white.60 Of all 1970 families headed by a 

59 See Census, supra n. 49, Sources and Structure of Family Income, 
pp. 1-12. 

80 This percentage was computed from data presented in B. Waldman, 
Economic and Racial Disadvantage as R~flected in Traditional Medical 
School Selection Factors: A Study of 1976 Applicants to U. S. Medical 
Schools 34 (Table A-15) , 42 (Table A-23) (Association of American 
Medical Colleges 1977). 

-, 
I 
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person not a high school graduate which included related 
children under 18,' 80% were white and 20% were rlWial 
minorities.61 Moreover, while race is positively correlated with 
differences in GPA and MeAT scores, economic disadvantage is 
not. Thus, it appears that ~onomical1y disadvantaged whites 
do not score less well tha~. economically advantaged whites, 
while economically ad,van taged blacks score less well than do 
disadvantaged whites.62 These statistics graphically illustrate 
that the University's purpose to integrate its classes by com­
pensating for past discrimination could not be IWhieved by a 
general preference for the economically disadvantaged or the 
children of parents of limited education unless such groups 
were to make up the entire class. 

Second, the Davis admissions program does not simply 
equate minority status with disadvantage. Rather, Davis 
considers on an individual basis each applicant's personal his­
tory to determine whether he or she has likely been disad­
vantaged by racial discrimination. The record makes clear 
that only minority applicants likely to have been isolated 

-from the mainstream of American life are considered in 
the special program; other minority applicants are eligible 
only through the regular admissions program. True, the 
procedure by which disadvantage is detected is informal, 
but we have never insisted that E'<lucators conduct their affairs 
through adjudicatory proceeding~, and such insistence here is 
misplaced. A case-by-case inquiry into the extent to which 
each individual applicant has been affected, either directly 
or indirectly, by racial discrimination, would seem to be, as a 
practical matter, virtu.ally impossible, despite the fact that 
there are excellent reasons for concluding that such effects 
generally exist. When individual measurement is impossible 
or extremely impractical, there is nothing to prevent a State 

61 This figure was computed from data contained in Census, 8upra n. 49, 
pt. 1, United States Summary, Table 209. 

62 See Waldman, 8upra n. 60, at 10-14 (Figures I-S). 
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from using categorica.} means 00 achieve its ends. at least 
where the category is closely related to the goal. Cf. Gaston 
County v. United States, 395 U. S. 285, 295-296 (1969); 
Katzenbach v. Morgan, 384 U. S. 641 (1966). And it is clear 
from our cases that specific proof that a person has been vic­
timized by discriminat.ion is not a necessary predicate to offer­
ing him relief where the probability of victimization is great. 
See Teamsters Y. United Sta.tes, 431 r. S. 324 (1977). 

E 

Finally. Davis' special admissions program cannot be s8.id 
to violate the C'..onstitution ~imply because it has set aside a 
predetermined number of pl~es for. qualified minority appli­
cants rather than using minority status as a positive factor 
to be considered in evaluat.ing the applications of disadvantaged 
minority applicants. For purposes of constitutional adjudica­
tion, there is no difference between the two approaches. In 
any admissions program which accords special consideration to 
disadvantaged racial minorities.' a determination of the degree 
of preference to be given is unavoidable, and any given 
preference that results in the exclusion of a white candidate 
is no more or less constitutional1y acceptable than a program 
such e.s that at Davis. Furthermore, the extent of the pref­
erence inevitably depends on how many minorit.y applicants 
the particular school is seeking to admit in any particular 
year so long as the number of qualified minority applicants 
exceeds that number. There is no sensible, and certainly no 
constitutional, distinction between, for example, adding a set 
number of points to the admissions ra.ting of disadvantaged 
minority applicants as an expression of the preference with the 
expectation that this will result in the admission of an 
approximately determined number of qualified minority appli­
cants and setting a fixed number of places for such applicants 
as was done here.ss 

68 The excluded white applicant, despite MR. JUSTICE POWELL'S conten-
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The "Harvard" program, see ante, at 316-318, as those 
employing it readily concede, openly and successfully employs 
a racial criterion for the purpose of ensuring that somt of the 
scarce places in institutions of higher education are allocated 
to disadvantaged minority students. That the Harvard 
approach does not also make public th~ extent of the pref­
erence and the precise workings of the system while the Davis 
program employs a specific, openly stated number, does not 
condemn the latter plan for purposes of Fourteenth Amend­
ment adjudication. It may be that the Harvard plan is more 
-acceptable to the public than is the Davis "quota." If it is, 
any State, including California, is free to adopt it in preference 
to a less acceptable alternative, just as it is generally fret~, 88 

far as the Constitution is concerned, to abjure granting a.ny 
racial preferences in its admissions program. But there is no 
basis for preferring a particular preference program simply 
because in achieving the same goals that the Davis Medical 
School is pursuing, it proceeds in a manner that is not 
immediately apparent to the p'!blic. 

V 
Accordingly, we would reverse the judgment of the Supreme 

Court of California holding the Medical School's special 
admissions program unconstitutional and directing respond­
ent's admission, as well as that portion of the judgment enjoin­
ing the Medical School' from according any consideration to 
ra.ce in the admissions process. 

Separate opinion of MR. JUSTICE WHITE. 

I write separa.telY concenling the question of whether 
Title VI of the Civil Rights Act of 1964, 42 U. S. C. § 2()()(VJ 
et 8eq.j provides for a private cause of action. Four Justices 
are apparently of the view that such a private cause of action 

tion to the contrary, ante, at 318 n. 52, receives no more or less "individ­
ualizl'<i consideration" under our approach than under his. 
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exists, and four Justices assume it for purposes of this case. 
I am unwilling merely to assume an affirrna.tive answer. If 
in fact no private cause of action exists, this Court and the 
lower courts as well are without jurisdiction to consider re­
spondent's Title VI claim. As I see it, if we are not obliged to 
do so, it is at least advisable to address this threshold jurisdic­
tional issue. See United Statea v. Griffin, 303 U. S. 226, 2291 
(1938).1 Furthermore, just as it is inappropriate to addrel!s; 
constitutional is.sues without determining wheth.er statutory 
grounds urged before us are dispositive, it is at least question­
able practice to adjudicate a novel and difficult statutory issue 
without first considering whether we have jurisdiction to 
decide it. Consequently, I address the question of whether 
respondent may bring suit under Title VI. 

A prh'ate cause of action under Title YI. in terms both of 

1 It is also clear from Griffin that "lack of jurisdiction ... touching the 
subject matter of the litigation cannot bt> waivoo b~' the parties .... " 30.'3 
U. S., at 229. See also Mount Healthy City Rd. of Ed. ,'. Doyle. 429 
U. S. 274, 278 (1977); Louisville d' Nashville R. Co. \'. Mottley. 211 U. S. 
149, 152 (1908); Ma1l8flf'ld. C. &- L. M. R. Co. \'. Swan. 111 U. S. 379. 
382 (1884), 

In Lau v. Nicho18, 414 U. S. 563 (1974), we did adjudicate a Title VI 
claim brought by It cll188 of individuals. But the existence of a private 
cause of action was not at issue. In addition, the understanding of MR. 
JUSTICE STEWART'S concurring opinion, which observed that standing was 
not being contested, .was that the standing alleged by pet.itioners was 88 

third-party beneficiaries of the funding contract between the Department 
of Health, Education, and Welfare and the San Francisco United School 
Dist.rict, a theory not alleged by the present respondent. Id., at 571 n. 2. 
Furthermore, the plaintiffs in Lau alleged jurisdiction under 42 U. S. C. 
§ 1983 ratht:' than directl~' under the provisions of Title VI, as does the 
plaintiff in this ease. Although the Court undoubtedl~' had an obligation 
to consider the jurisdictional question, this is surely not the first instance 
in which the Court has b~'passed a jurisdictional problem not presented by 
the parties. Certainly the Court's silence on tbe jurisdictional question, 
when considered in the context of the indifference of t.he lit.igants to it 
and the fact that jurisdiction was alleged under § 1983, does not foreclose 
a reasoned conclusion that Title VI aft'ords no private cause of action. 
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the Civil Rights Act as a whole and that Title, would not be 
"consistent with the underlying purposes of the legislative 
scheme" and would be contrary to the legislative intent. Cort 
v. Ash, 422 U. S. 66, 78 (1975). Title II, 42 U. S. C. § 2000a 
et seq., dealing with public accommodations, and Title VII, 42 
U. S. C. § 2000e et seq. (1970 ed. and Supp. V), dealing with 
employment, proscribe private discriminatory conduct, that as 
of 1964 neither the Constitution nor other' federal statutes had 
been construed to forbid. Both Titles carefully provided for 
private actions as well as for official participation in enforce­
ment. Title III, 42 U. S. C. § 2000b et seq., and Title IV, 42 
U. S. C. § 2000c et seq. (1970 ed. and Supp. V), dealing with 
public facilitL::; and public education. respectively, authorize 
suits by the Attorney General to eliminate racial discrimina­
tion in these areas. Because suits to end discrimination in 
public facilities and public education were already available 
under 42 U. S. C. § 1983, it was, of course .. unnec.essary to pro­
vide for private actions under Titles III and IV. But each 
Title carefully provided that its provisions for public actions 
would not adversely affect pre-existing private remedies. 
§ § 2000b-2 and 2000c-8. 

The role of Title VI was to terminate federal financial 
support for public and private institutions or programs that 
discriminated on the basis of race. Section 601, 42 U. S. C. 
§ 2000d, imposed the proscription that no person,' on the 
grounds of race, color, or national origin, was to be excluded 
from or discriminated against under any program or activity 
receiving federal financial assistance. But there is no express 
provision for private Actions to enforce Title VI, and it would 
be quite incredible if Congress, after so carefully attending to 
the matter of private actions in other Titles of the Act, 
intended silently to create a private cause of action to enforce 
Title VI. 

It is also evident from the face of § 602, 42 U. S. C. 
§ 200Od-I, that Congress intended the departments and agen-
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cies to define and to refine, by rule or regulation, the general 
proscription of § 601, subject only to judicial review of agency 
action in accordance with estabHshed procedures. Section 
602 provides for enforcement: Every federal department or 
agency furnishing financial support is to implement the 
proscription by appropriate rule or regulation, each of which 
requires approval by the President. Tennination of funding 
as a sanction for noncompliance is authorized. but only after 
a. hearing and after the failure of voluntary means to secure 
compliance. Moreover, termination may not take place until 
the department or agency involved files with the appropriate 
committees of the House and Sena.te a full written report of 
the circunu;tances and the grounds for such action and 30 
days have elapsed thereafter. Judicial review was provided, 
at least for actions terminating financial assistance. 

Tennination of funding was regarded by Congress as a 
serious enforcement step, and the legislative history is replete 
with assurances that it would not occur until every possibility 
for conciliation had been exhauste(J.2 To allow a private 

I "Yet, before that principle [that 'Federal funds are not to be used to 
support racial discrimination'] is implemented to the detriment of any 
person, agency, or State, regulations giving notice of ,,;ha.t conduct is re­
quired must be drawn up by the agency administering t.he program .... 
Before such regulations become effective, they must be submitted to and 
approved by the President. 

"Once having become effective, there is still a long road to travel before 
any sa.nction whats>ever is imposed. Formal action to compel compliance 
can only take place after. the following has occurred: first, there must be 
an unsuccessful attempt to obtain voluntary compliance; second, there 
must be an administrative hearing; third, a writ·ten report of the circum­
stances and the grounds for such action must be filed with the appropriate 
committees of the House and Senate; and fourth, 30 days must have 
elapsed between such filing and the action denying benefits under a Fed­
eral program. Finally, even that action is by no means final because it 
is subject to judicial review and can be further postponed by judici'll 
act.ion granting temporary relief pending review in order to avoid irrepara­
ble injury. It would be difficult indeed to concoct any additional safe-
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individual to sue to cut off funds under Title VI would com­
promise these assurances and short circuit the pr()(,,edural pre­
conditions provided in Title VI. If the Federal Government 
may not cut off funds except pursuant to an agency rule, 
a.pproved by the President, and presented to the appropriate 
committee of Congress for a layover period, and after volun­
tary means to achieve compliance have failed, it is incon­
ceivable that Congress intended to permit individuals to 
circumvent these administrative prerequisites themselves. 

Furthermore, although Congress intended Title VI to end 
federal financial support for racially discriminatory policies 
of not only public but also priVls.te institutions and programs, 
it is extremely unlikely that Congress, without a word indicat­
ing that it intended to do so, contemplated creating an inde­
pendent, private statutory cause of action against all private 
as well as public agencies that might be in violation of the 
section. There is no doubt that Congress regarded private 
litigation as an important tool to attack discriminatory prac­
tices. It does not at all follow, however, that Congress antici­
pated new private actions under Title VI itself. Wherever 
a discriminatory program was a public undertaking, such as 
a public school, private remedies were already available under 
other statutes. and a private remedy under Title VI was 

guards to incorporate in such a procedure." 110 Congo Rec. 6i49 (1964) 
(Sen. Moss). 

"[T]he authority to cut off funds is hedged about with a number of 
procedural re,;irictions. . . . (There follow details of the preliminul',\' 
steps.] 

"In short, title VI is a reasonable, moderate, cautious, carefull~' worked out 
solution to a situation that clearly calls for legislative action," Id., a.t 
6544 (Sen. Humphrey). '''Actually, no action whatsoever ca.n be taken 
against anyone until the Federal agency involved has advised the appro. 
pria.te person of his failure to comply with nondiscrimination requirements 
and until voluntary efforts to secure compliance have failed." Id., at 1519 
(R.ep. Celler) (emphasis added). See also remarks of Sen. Ribicofl' (id., 
at 7066-7(67); Sen. Proxmire (id., at, 8345); Sen. Kuchel (id., at, 6562), 
These safeguards were incorporat~d into 42 U. S. C. § 2000d-1. 
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unnecessary. Congress was well aware of this fact. Signifi­
cantly, there was frequent reference to Simkins v. Moses H. 
Cone Memoriol Hospital, 323 F. 2d 959 (CA4 1963), cert. 
denied, 376 U. S. 938 (1964), throughout the congressional 
deliberations. See, e. g., 110 Cong. Rec. 6544 (1964) (Sen. 
Humphrey). Simkins held that under appropriate circum­
stances, the operation of a private hospital with "massive use 
of public funds and extensive state-federal sharing in the 
common plan'; constituted "state action" for the purposes of 
the Fourteenth Amendment. 323 F. 2d. at 967. It was 
unnecessary, of course, to create a· Title VI private action 
against private discriminators where they were already within 
the reach of existing private remedies. But. when they were 
not-and Simkins carefully disclaimed holding that "every 
subvention by the federal or state government automatically 
involves the beneficiary in tstate action.' " ibid.3-it is difficult 

3 This Court· has never held that the mere rereipt of federal or state 
fnnds is sufficient to make the f'l>Cipient a federal or ~a.te aetor. In 
Norwood v. HarriMm, 413 U. S. 455 (19i3), private 8ehool~ that. n.'cci"ed 
st.ate aid were held subjl'Ct to the' Fourteenth AmendnU'nt.'" b .. m on 
discrimination, but the Court's te$f l'E'<Juired "tangible financial aid" with a 
"significant tendency to facilita.te, J"f'inforre, and support. prh·a.te discrimina­
t·ion." ld .. a.t 466. Thl' mandate of Burton v. Wilmington Pm'king 
Autlwrity, 365 U. S. 715, i22 (1001). to sift. faet8 and weigh cir('.umstances 
of governmental support in each C3S(' to determine whether private or st.a.te 
a.etion was involved, has not. been abandoned for an automatic rule basro on 
receipt of funds. 

Contemporaneous with the congressional debates on the Civil Rights 
Art. was this Court's decision in Griffi71 \'. &hool Board, 3ii U. S. 218 
(1964). Tuition grants and tax ronceS!'iom were provided for parents 
of I!'tudents in private schoo18, whic.h discriminated racially. The Court 
found sufficient. stat.e action, but. c~.refull~· limited its holding to the 
circumstances presentro: "rC]losing the Prince Edward school", and mr:lIl­
while contributing to the support of the private segregated whitr ~chool8 
that took their place denied petitioneri' the equal protection of the 
law~." Id .. at 232. 

Hence, neither at the time of the enactment of Title YI, nor at the 
pr~nt t.ime to the extent. t.his Court htls spoken, has mere receipt of 
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to believe that Congress silently created a private remedy to 
terminate ('.()nduct that previously had been entirely beyond 
the reach of federal law. 

For those who believe, contrary to my views, that Title YI 
was intended to create a stricter standard of color blindneee 
tho.n the Constitution itself requires, the result of no private 
cause of action follows even more readily. In that case 
Congress must be seen to have banned degrees of discrimi­
nation, as well as types of discriminators, not previously 
reached by law. A Congress carefcl enough to provide that 
existing private causes of action would be preserved (in 
Titles III and IV) would not leave for inference a vast new, 
extension of private enforcement power. And a Congress so 
exceptionally concerned with the satisfaction of procedural 
preliminaries before confronting fund recipients with the 
choice of a cutoff or of stopping discriminating would not 
permit private parties to pose precisely that same dilemma 
in a greatly widened category of cases with no procedural 
requirements whatsoever. 

Significantly, in at least three instances legislators who 
'Played a major role in the passage of Title VI explicitly stated 
that a private right of action under Title VI does not exist! 

state funds created state action. Moreover, Simki1l8 has not met with 
universal approval among the United States Courts of Appeals. See cases 
cited in Greco v. Ora1UJe Memorial Hospital Corp., 423 U. S. 1000, 1004 
(1975) (WHITE, J., dissenting from denial of certiorari). 

<I "Nowhere in this section do you find a comparable right of legal action 
for a person who feels he has been denied his rights to participate in the 
benefits of Federal funds. Nowhere. Only those who have been cut off can 
go to court and present tlMlir claim." 110 Congo Ree. 2467 (1964) (Rep. 
Gill) . 

"[A] good case could be made that a remedy is provided for the State or 
local official. who is practicing discriminat.ion, but none is provided for the 
victim of the discriminat.ion." Id., at 6562 (Sen. Kuchel). 

"Parenthetically, while we favored t.he inclusion of the right to sue on 
the part of the agency, the State, or the facility which was deprived of 
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As an "indication of legislative intent, explicit or implicit, 
either to create such 8 remedy or to deny one," Cart v. Ash, 422 
U. S., at 78, clearer statements ':!snnot be imagined, and 
under Cort, "an explicit purpose to deny such ca·use of action 
[is] controlling." Id., at 82. Senator Keating, for example, 
proposed 8 private "right to sue" for the "person suffering 
from discrimination"; but the Department of Justice refused 
to include it, and the Senator acquiesced.~ These are not 
neutral, ambiguous statements. They indicate the absence of 
8 legislative intent t.o create a private remedy. Nor do any of 
these statements make nice distinctions between a private cause 
of action to enjoin discrimination and one to cut off funds. as 
MR. JUSTICE STEVENS and the three Ju'stices who join his opin­
ion apparently would. See post, at. 419-420. n. 26. Indeed, it 
would be odd if they did. since the practical effect of either 
type of private eause of action would be identical If private 
suits to enjoin conduct allegedly violative of § 601 were per­
mitted, recipients of federal funds would be presented with 
the choice of either ending what the court. rather than the 
agency, determined to be a discriminatory practice within the 
meaning of Title VI or refusi'ng federal funds and thereby 
escaping from the statute's jurisdictional predicate.6 This is 
precisely the same choice as would confront recipients if suit 
were brot'ght to cut off funds. Both types of actions would 
equally jeopardize the administrative processes so carefully 
structured into the law. 

Federal funds, we also fa.vored the inclusion of a· provision granting the right 
to sue to the person suffering from discrimination. This was not included 
in the bill. However, both the Senat.or from Connecticut and I are grate­
ful that our other sugge&tions were adopted by the Justice Department." 
Id., at 7065 (Sen. Keating). 

& Ibid. 
e As Senator Ribicofl' stated: "Sometimes those eligible for Federal assist­

ance may elect to reject such aid, unwilling to agree to a nondiscrimina­
tion requirement. If they choose that course, the responsibility is theirs." 
Id., at 7067. 
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This Court has a.lways required "that the inference of such a 
private cause of action not otherwise authorized by the statute 
must be consistent with the evident legislative intent and, of 
course, with the effectuation of the purposes intended to be 
served by the Act." National Railroad Passenger Corp. v. 
Natioruil.t:ssociatwn of Railroad Passengers, 414 U. S. 453, 458 
(1974). See also Securities lnvestars Protection Corp. v. 
Barbour, 421 U. S. 412, 418-420 (1975). A private cause of 
action under Title VI is unable to satisfy either prong of this 
test. 

Because each of my colleagues either has a different view or 
assumes a private cause of action, however, the merits of the 
Title VI issue must be addressed. My views in that regard, 
as well as my views with respect to the equal protection issue, 
are included in the joint opinion that my Brothers BRENN AN> 
MARSHALL, and BLACKMt:"N and I have filed.' 

MR. JUSTICE MARSHALL. 

I agree with the judgment of the Court only insofar as it 
permits a university to consider the race of an applicant in 
making admissions decisions. I do not agree that petitioner's 
admissions program viola,tes the Constitution. For it must 
be remembered that, during most of the past 200 years. the 
Constitution as interpreted by this Court did not prohibit the 
most ingenious and pervasive forms of discrimination against 
the Negro. Now, when a State acts to remedy the effects of 
tha,t legacy of discrimination, I cannot believe that this same 
Constitution stands as a barrier. 

I 

A 
Three hundred and fifty years ago, the Negro was dragged 

to this country in chains to be sold into slavery. Uprooted 
from his homeland and thrust into bondage for forced labor, 

7 I also join Parts I, III-A, and V-C of MR. JUSTICE POWELL'S opinion. 
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the slave was deprived of all legal rights. It was unlawful to 
teach him to read; he could be sold away from his family and 
friends at the whim of his master; and killing or maiming him 
was not a crime. The system of sla.very brutalized and 
dehumanized both master and slave.1 

The denial of human rights was etched into the American 
Colonies' first attempts at establishing self-government. When 
the colonists determined to seek their independence from 
England, they drafted a unique document cata.loguing their 
grievances against the King and proclaiming as "self-evident" 
that "all men are created equal" and are endowed "with 
certain unalienable Rights," including those to "Lile, Liberty 
and the pursuit of Happiness." The self-evident truths and 
the uns.lienable rights were intended, however, to apply only 
to white men. An earlier draft of the Declaration of Inde­
pendence, submitted by Thomas Jefferson to the Continental 
Congress. had included among the charges against the King 
that 

"[hJe has waged cruel war against human nature itself, 
violating its most SfWred rights of life and liberty in the 
persons of a. distai1t people who never offended him, 
captivating and carrying them into slavery in another 
hemisphere, or to incur miserable death in their transpor­
tation thither." Franklin 88. 

The Southern delegation insisted that the charge be deleted; 
the colonists themselves were implicated in the slave trade, 
and inclusion of this claim might have made it more difficult 
to justify the continuation of slavery once the ties to England 
were severed. Thus. even as the colonists emba.rked on a 

1 The history recounted here is perhaps too well known to require 
documentation. But I must acknowledge the a.uthorities on which I rely 
in retelling it. J. Franklin, From Slaverr to Fret'dom (4th ed. 19i4) 
(hereinaft.er Franklin): R. Kluger, Simple Justice (1975) (hereinafter 
Kluger); C. Woodward, The Strange Career of .Jim Crow (3d ed. 
1974) (hereinafter Woodward). 
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course to secure their own freedom and equality, they ensured 
perpetuation of the system that deprived a whole race of those 
rights. 

The implicit protection of slavery embodied in the Declara­
tion of Independence was made explicit in t..'le Constitution, 
which treated a slave as being equivalent to three-fifths of a. 
person for purposes of apportioning representatives and taxes 
among the States. Art. I, § 2. The Constitution also con­
tained a clause ensuring that the "Migration or Importation" 
of slaves into the existing States would be legal until at least 
1808, Art. I, § 9, and a fugitive slave clause requiring that 
when a slave escaped to another State, he must be returned 
on the claim of the master, Art. IV, § 2. In their declaration 
of the principles that were to provide the cornerstone of the 
new Na.tion, therefore, the Framers made it plain that "we the 
people/' fOT' whose protection the Constitution was designed, 
did not include those whose skins were the wrong color. As 
Professor John Hope Franklin has observed, Americans 
"proudly accepted the challenge and responsibility of their new 
polit-ical freedom by establishing the machinery and safeguards 
that insured the continued enslavement of blacks." Franklin 
100. 

The individual States like\\;se established the machinery to 
protect the system of slavery through the promulgation of the 
Slave Codes, which were designed primarily to defend the 
property interest of the . owner in his slave. The position of 
the Negro slave as mere property was confirmed by this Court 
in Dred Scott v. Sandford, 19 How. 393 (1857), holding that 
the Missouri Compromise-which prohibited slavery in the 
portion of the Louisiar.ii Purchase Territory north of Mis­
souri-was unconstitutional because it deprived slave owners 
of their property without due process. The Court declared 
that. under the Constitution a slave was property, and I/[t]he 
right to traffic in it, like an ordinary article of merchandise and 
property, was guarantied to the citizens of the United 
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States .... " Id" at 451. The Court further concluded tha.t 
Negroes were not intended to be included as citizens under the 
Constitution but were Hregarded as beings of an inferior 
order ... altogether unfit to associate with the white race, 
either in social or politica.l relations; and so far inferior, that 
they had no rights which the white man was bound to 
respect .... " Id., at 407. 

B 

The status of the Negro as property was officially erased by 
his emancipation at the end of the Civil War. But thp. long­
awaited emancipation. while freeing the Negro from slavery, 
did not bring him citizenship or equality in any meaningful 
way. Slavery was replaced by a system of "laws which 
imposed ur-on the colored race onerous disabilities and burdens, 
and curtailed their rights in the pursuit of life, liberty, and 
property to such an extent Ghat their freedom was of litth~ 
value." Slaughter-House Cases, 16 Wall. 36, 70 (1873). 
Despite the passage of the Thirteenth, Fourteenth, and Fif­
teenth Amendments, the Negro was systematically denied the 
rights those Amendments were supposed to secure. The com­
bined actions and inactions of the State and Federal Govern­
ments ma.intained Negroes in a position of legal inferiority for 
another century after the Civil War. 

The Southern States took the first steps to re-enslave the 
Negroes. Immediately following the end of the Civil War, 
many of the provisi,Onal legislatures passed Black Codes, 
similar to the Slave Codes, which, among other things, limited 
the rights of Negroes to own or rent property and permitted 
imprisonment for breach of employment contracts. Over the 
next several decades, the South managed to disenfranchise the 
Negroes in spite of the Fifteenth Amendment by various 
techniques, including poll taxes, deliberately complicated bal­
loting processes, property and literacy qualifications, and 
finally the white primary. 

Congress responded to the legal disabilities being imposed 
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in the Southern States by p8BSing the Reconstruction Acts and 
the Civil Rights Acts. Congress also responded to the needs 
of the Negroes at the end of the Civil War by establishing the 
Bureau of Refugees. Freedmen, and Abandoned Lands, better 
known as the Freedmen's Bureau, to supply food, hospitals, 
land. and education to the newly freed slaves. Thus, for a 
time it seemed as if the Negro might be protected from the 
continued denial of his civil rights and might be relieved of the 
disabilities that prevented him from taking his place as a free 
and equal citizen. 

That time, however, was short-lived. Reconstruction came 
to a close, and, with the assistance of this Court, the Negro 
was rapidly stripped of his new civil rights. In the words of 
C. Vann Woodward: "By narrow and ingenious interpretation 
[the Supreme Court's] decisions over a period of years had 
whittled away a great part of the authority presumably given 
the government for protection of civil rights," Woodward 139. 

The Court began by interpreting the Civil Wat Amendments 
in a manner tha.t sharply curtailed their substantive protec­
tions. See. e. g., Slaughter-House Cases, supra; United States 
v. Reese, 92 U. S. 214 (1876); United States v. Cruikshank, 
92 U. S. 542 (1876). Then in the notorious Civil Rights Cases, 
109 U. S. 3 (1883), the Court strangled Congress' efforts to 
use its power to promote racial equality. In those eases the 
Court invalidated sections of the Civil Rights Act of 1875 that 
made it a crime to deny equal access to (tinnsl public convey­
ances, theatres and other places of public amusement." ld., at 
10. According to the Court. the Fourteenth Amendment gave 
Congress the power to proscribe only discriminatory action by 
the State. The Court ruled that the Negroes who were ex­
cluded from public places suffered only an invasion of their 
social rights at the hands of private individuals. and Congress 
had no power to remedy that. ld., at 24-25. "When a man 
ha~ emerged from slavery, and by the .aid of beneficent legis­
lation has shaken· off the inseparable concomitants of tha.t 
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state," the Court concluded. "there must be some stage in the 
progress of his elevation when he takes the rank of a mere 
citizen, and ceases to be the special favorite of the laws .... " 
ld., at 25. As Mr. Justice Harlan noted in dis....Q{!nt, however. 
the Civil War Amendments and Civil Rights Acts did not 
make the Negroes the "special favorite" of the laws but instead 
"sought to accomplish in reference to that race ... --what had 
already been done in every State of the Union for the white 
race-to secure and protect righ ts belonging to them as free­
men and citizens; nothing more." ld., at 61. 

The Court's ultimate blow to the Civil War Amendments 
and to the equs,lity of Negro~ came in Ple88Y v. Ferguson, 163 
U. S. 537 (1896), In upholding a Louisiana law that required 
railway companies to provide "equal but separate" aecom­
modations for whites and Negr~. the Court held that the 
}'ourteenth Amendment was not intended "to abolish distinc­
t.ions based upon color, or to enforce social. as distinguished 
from political equality, or a commingling of the two raees upon 
terms unsatisfaetory to either." ld., at 544. Ignoring totally 
the realiti~ of the positions of the two raees, the Court 
remarked: 

"We consider the underlying fallacy of the plaintiff's 
argument to consist in the assumption that the enforced 
separation of the two races stamps the colored raee with a 
badge of inferiority. If this be so, it is not by reason of 
anything found in the aet, but solely because the colored 
race chooses to put that construction upon it." ld., at 
551. 

Mr. Justice Harlan's dissenting opinion recognized the bank­
ruptcy of the Court's reasoning. He noted that the "real 
meaning" of the legislation was "that colored citizens are so 
inferior and degraded that they cannot be allowed to sit in 
public coaches occupied by white citizens." ld., at 560. He 
expressed his fear that if like laws were enacted in other 
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States, "the effect would be in the highest degree mischievous." 
Id., a.t 563. Although slavery would ha.ve disappeared, the 
States would retain the power "to interfere with the full 
enjoyment of the blessings of freedom; to regulate civil rights, 
common to all citizens, upon the basis of race; and to p1a.ce in 
a condition of legal inferiority a large body of American 
citizens .... " Ibid. 

The fears of Mr. Justice Harian were soon to be realized. 
In the wake of Ple8By, ma.ny States expa.nded their Jim Crow 
laws, which had up until that time been limited primarily to 
passenger trains and schools. The segregation of the races 
was extended to residential areas, parks, hospitals, theaters, 
waiting rooms. and bathrooms. There were even statutes and 
ordinances which authorized separate phone booths for Negroes 
and whites, which required that textbooks used by children of 
one race be kept separate from t.hose used by the other, and 
which required that Negro and white prostitutes be kept in 
separate districts. In 1898, after PleBBy, the Charlestown 
News and Courier printed a parody of Jim Crow laws: 

" 'If there must be Jim Crow cars on the railroads, there 
should be Jim Crow ca·rs on the street railways. Also on 
all passenger boats. . .. If there are to be .Tim Crow 
cars, moreover, there should be Jim Crow waiting saloons 
at all stations, and Jim Crow eating houses ... , There 
should be Jim Crov. sections of the jury box, and a sep­
arate Jim Crow dock and witness stand in every court­
and a Jim Crow Bible for colored ",itnesses to kiss.''' 
Woodward 68. 

The irony is that before many years had passed, with the 
exception of the Jim Crow witness stand, "all the impn.'bable 
applications of the principle suggested by the editor in derision 
had been put into p~'actice--down to and including the Jim 
Crow Bible." Id., at 69. 

Nor were the laws restricting the rights of Negroes limited 

133 



1 34 

-' 394 OCTOBER TER~U, 1977 

Opinion of :\IARSHALL, J. 43SCS. 

soleJy to the Southern States. In many of the Northern 
States, the Negro was denied the right to vote,.prevented from 
serving on juries, and excluded from theaters. restaurants~ 

hotels, and inns. Under President Wilson, the Federal Gov­
ernment began to require segregation in Government buildings; 
desks of Negro employees were curtained off; separate bath­
rooms and separate tables in the cafeterias were provided; 
and even the galleries of the Congress were ·segregated. When 
his segregationist policies were attacked, President Wilson 
responded that segregation was" 'not, humiliating but a bene­
fit' ,. and that he was " 'rendering [the Negroes] more safe in 
their possession of office and less likely to be discriminated 
against.'" Kluger 91. 

The enforced segregation of the races continued into the 
middle of the 20th century. In both World Wars. Negroes. 
were for the most part confined to separate military units; it 
was not until 1948 that an end to segregation in the military 
was ordered by President Truman. And the history of the 
exclusion of Negro children from white public schools is too 
well known and reclO'nt to require repeating here. That Ne-· 
groes were deliberately excluded from public graduate and' 
professional schools-and thereby denied the opportunity to· 
become doctors, lawyers, engineers. and the like-is also well' 
established. It is of course true that some of the Jim Crow 
laws (which the decisions of this Court had helped to foster)' 
were struck down by this Court in a series of decisions leading· 
up to Brown v. Board of Education, 347 U. S. 483 (1954) .. 
See, e. g., Morgan v. Virginia, 328 IT. S. 373 (1946); Sweatt y. 

Painter, 339 U. S. 629 (1950); McLaurin v. Oklahomn. State 
Regents, 339 U. S. 637 (1950). Thof'{' decisions, however. did' 
not automatically end segregation. nor did they move Negroes 
from a position of legal inferiority to one of equality. The' 
legacy of years of slavery and of years of second-class citizen­
ship in the wake of emancipation could not be so easily'" 
eliminated. 
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II 
The position of the Negro today in America is the tragic but 

inevitable consequence of centuries of unequal treatment. 
Me88ured by any benchmark of comfort or achievement, 
meaningful equality remains a distant dream for the Negro. 

A Negro child today h88 a life expectancy which is shorter 
by more than five years than that of a white child.: The 
Negro child's mother is over three times more likely to 
die of complications in childbirth,S and the infant mortality 
rate for Negroes is nearly t'wice that for whites.4 The median 
income of the Negro family is only 60% that of the median of 
a white family,G and the percentage of Negroes who live in 
families with incomes below the poverty line is nearly four 
times greater than that of whites.6 

When the Negro child reaches working age, he finds that 
America offers him significantly less than it offers his white 
counterpart. For Negro ad~lts, the unemployment rate is 
t",ice that of whites/ and the unemployment rate for Negro 

, teenagers is nearly three times that of white teenagers.s A 
Negro male who completes four years of college can expect a 
median annual income of merely $110 more than a white male 
who has only a high school diploma.- Although Negroes 

• U. S. Dept. of Commerce, Bureau of the Census, Statistical Abstract 
of the United States 65 (1977) (Table 94). 

lId., at 70 (Table 102). 
4 Ibid. 
II U. S. Dept. of Colbmerce, Bureau of the Census, Current Population 

Reports, Series P-60, No. 107, p. 7 (1977) (Table 1). 
II Id., at 20 (Table 14). 
7 U. S. Dept. of Labor, Bureau of Labor Statistics, Employment and 

Earnings, January 1978, p. 170 (Table 44). 
Ilbid. 
- U. S. Dept. of Commerce, Bureau of the Census, Current Popul&tion 

Reports, Series P-60, No. lOS, p. 198(1977) (Table 47). 
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represent 11.5% of the population/o they are only 1.2% of the 
lawyers and judges, 2% of the physicians, 2.3% of the dentists, 
l.1 % of the engineers and 2.6% of the college and university 
professors.ll 

The relationship between those figures and the history of 
unequal treatment afforded to the Negro cannot be denied. 
At every point from birth to death the impact of the past is 
reflected in the still disfavored position of the Negro. 

In light of the sorry history of discrimination and its devas­
tating impact on the lives of Negroes, bringing the Negro into 
the mainstream of American life should be a state interest of 
the highest order. To fa.il to do so is to ensure that America 
will forever remain a divided society. 

III 

I do not believe that the Fourteenth Amendment requires 
us to accept that fate. Neither its history nor our past cases 
lend any support to the conclusion that a university may not 
remedy the cumulative effects of society's discrimination by 
giving consideration to race in an effort to increase the number 
and percentage of Negro doctors. 

A 

This Court long ago remarked that 

"in any fair and just construction of any section or phrase 
of these [Civil War] amendments, it is necessary to look to 
the purpose which we ha.ve said was the pervading spirit 
of them all, the evil which they were designed to 
remedy .... " Slaughter-House Cases, 16 Wall., at 72. 

It is plain that the Fourteenth Amendment was not intended 
to prohibit measures desi@;ned to remedy the effects of the 

10 U. S. Dept. of Commerce, Bureau of the Census, Statistirul Ab~trurt, 
supra, at 25 (Table 24). 

]lId., at 407-408 (Table 662) (ba~ed on 1970 census). 
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Nation's past treatment of Negroes. The Congress that 
passed the Fourteenth Amendment is the same Congress that 
passed the 1866 Freedmen's Bureau Act, an Act tha.t provided 
many of its benefits only to Negroes. Act of July 16, 1866, 
ch. 200, 14 Stat. 173; see supra, at 391. Although the Freed­
men's Bureau legislation provided aid for refugees, thereby 
including white persons within some of the relief measures, 
14 Stat. 174; see also Act of Mar. 3, 1865, ch. 90, 13 Stat. 
507, the bill was rega,rded, to the dismay of many Congress­
men, as usolely and entirely for the freedmen, and to the 
exclusion of all other persons .... " Cong. Globe, 39th Cong., 
1st Bess., 544 (1866) (remarks of Rep, Taylor). See also id., 
at 634-635 (remarks of Rep. Ritter); id., at App. 78, 80-81 
(remarks of Rep. Chanler). Indeed, the bill was bitterly 
9Pp0sed on the ground that it /lundertakes to make the negro 
in some respects ... superior ... and gives them favors that 
the poor white boy in the North cannot get." Id., at 401 
(remarks of Sen. McDougall). ,See also id., at 319 (remarks 
of Sen. Hendricks); id., at 362 (remarks of Sen. Saulsbury); 
~., at 397 (remarks of Sen. 'Villf!Y); id., at 544 (remarks of 
Rep. Taylor). The bill's supporters defended it-not by re­
butting the claim of special treatment-but by pointing to the 
need for such treatment: 

"The very discrimination it makes between 'destitute and 
suffering' negroes, and destitute and suffering white pau­
pers, proceeds upon the distinction that, in the omitted 
case, civil rights and immunities are already sufficiently 
protected by the, possession of political power, the ab­
sence of which in the case provided for necessitates gov­
ernmental protection." Id., at App. 75 (remarks of Rep. 
Phelps). 

Despite the objection to the special treatment the bill would 
provide for Negroes, it W&.s passed by Congress. Id., at 421, 
688. President Johnson vetoed this bill and also a subse­
quent bill that contained some modifications; one of his prin-
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cipal objections to both bills was that they gave special bene­
fits to Negroes. 8 Messages and Papers of the Presidents 
3596. 3599, 3620, 3623 (l89i). :Re,iecting the concerns of the 
President and the bill's opponents. Congress overrode the 
President's second veto. Congo Globe. 39th Cong .. 1st Sess .. 
3842.3850 (1866). 

Since the Congress that considered and rejected the objec­
tions to the 1866 Freedmen's Bureau Act concerning special 
relief to Negroes also propo&ed the Fourteenth Amendment, it 
is inconceivable that the Fourteenth Amendment was intended 
to prohibit aU race-conscious relief measures. It uwould be a 
distortion of the policy manifested in that amendment. which 
was adopted to prevent state legislation designed to perpetuate 
discrimination on the basis of race or color," Railway Mail 
Assn. V. Corsi, 326 r. S. 88. 94 (1945). to hold that it barred 
state action to remedy the effects of that discrimination. 
Such a result would pervert the int.ent of the Framers by 
substituting abstract equality for the genuine equal1ty the 
Amendment was intended to achieve. 

B 

As has been demonstrated in our jOil1t opinion, this Court's 
past cases establish the constitutionality of race-conscious 
remedial measures. Beginning with the school desegregation 
cases, we recognized that even absent a judicial or legislative 
finding of constitutional violation. a school board constitu­
tionally could consider the race of students in making school­
assignment decisions. See Swaml Y. Cha,rlotte-M ecklellburg 
Board of Education, 402 'U. S. 1. 16 (1971); McDaniel V. 

Ba.rresi, 402 U. S. 39,41 (1971). We noted. moreover, that. a 

"flat prohibition against assignment of students for the 
purpose of creating a racial balance mu.st inevitably con­
flict with the duty of school authorities to disestablish 
dual school systems. As we have held in Swann, the 
Constitution does not compel any particular degree of 
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racial balance or mixing, but when past and continuing 
constitutional violations are found, some ratios are likely 
to be useful as starting points in shaping a remedy. An 
absolute prohibition against use of such a device-even 
as a starting point-contravenes the implicit command 
of Green v. County School BOO1'd, 391 U. S. 430 (1968), 
that all reasonable methods be available to formulate an 
effective remedy." Board of Education v. Swann, 402 
U. S. 43, 46 (1971). 

As we have observed, "[a]ny other approach would freeze the 
status quo that is the very target of all desegregation proc­
esses." McDaniel v. Barresi, 8'Upra, at 41. 

Only last Term, in United Jewi8h Orgall:izatiom v. Carey, 
430 U. S. 144 (1977), we upheld a New York reapportionment 
plan that was deliberately drawn on the basis of race to 
enhance the electoral power of Negroes and Puerto Ricans; the 
plan had the effect of diluting the electoral strength of the 
Hasidic Jewish community. We were willing in UIO to sanc­
ti,on the remedial use of a racial classification even though it 
disadvantaged otherwise "innocent" individuals. In another 
case last Term, Califano v. If'ebster, 430 U. S. 313 (1977), the 
Court upheld a provision in the Social Security laws that dis­
criminated against men because its purpose was "'the per­
missible one of redressing our society's longstanding disparate 
treatment of women.''' Id., at 317, quoting Califano v. Gold­
farb, 430 U. S. 199, 209 n. 8 (1977) (plurality opinion). We 
thus recognized the permissibility of remedying past societal 
discrimination through the use of otherwise disfavored 
classifications. 

Nothing in those cases suggests that a university cannot 
similarly act to remedy past discrimination.1I It is true that 

II Indeed, the action, of the University finds support in the regula.tioDS 
promUlgated under Title VI by the Department of Health, Education, and 
Welfare and approved by the President, which a.uthorize a federally funded 
institution to take .affirmative steps to overcome past discrimina.tion against 
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in both UJO and Webster the use of the disfavored classifica­
tion was predicated on legislative or administrative action, 
but in neither case had those bodies made findings that there 
had been constitutional violations or that the specific individ­
uals to be benefited had actually been the victims of dis­
crimination. Rather, the cla..o;:sification in each of those cases 
W88 based on a determination that the group was in need of 
the remedy because of some type of past discrimination. 
There is thus ample support for the conclusion that a univer­
sity can employ race-conscious measures to remedy past so­
cietal discrimination. without the need for a finding that those 
benefited were actually victims of that discrimination. 

IV 
While I appla.ud the judgment of the Court that a university 

may consider race in its admissions process, it is more than 
a little ironic that. after several hundred years of class-based 
discrimination against Negroes, the Court is unwilling to hold 
that a class-based remedy for that discrimination is permissi­
ble. In declining to so hold. today's judgment ignores the fact 
that f:.:>r several hundred years Negroes have been discrimi­
nated against, not as individuals, but rather solely because of 
the color of their skins. It is unnecessary in 20th century 
America to have individual Negroes demonstrate that they 
have been victims of racial discrimination; the racism of our 
society has been so pervasive that none, regardless of wealth 
or position, has man~ed to escape its impact. The experi~ 
ence of Negroes in America has been different in kind, not 
just in degree, from that of other ethnic groups. It is not 
merely the history of slavery alone but also that a whol~ peo­
ple were marked as inferior by the law. And that mark has 
endured. The dream of America as the great melting pot has 

groups even where the institution was not guilty of prior discrimination. 
45 CFR §80.3 (b)(6)(ii) (1977). 
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not been realized for the Negro; because of his skin color he 
never even made it into the pot. 

These differences in the experience of the Negro make it 
difficult for me to accept that Negroes cannot be afforded 
greater protection under the Fourteenth Amendment where it 
is necessaJ'Y to remedy 'the effects of past discrimination. In 
the Civil Rights Cases, supra, the Court wrote that the Negro 
emerging from slavery must cease "to be the special favorite 
of the laws." 109 U. S., at 25; see supra, at 392. We cannot 
in light of the history of the last century yield to that view. 
Had the Court in that decision and others been willing to "do 
for human liberty and the fundamental rights of American 
citizenship, what it did ... for the prot€ction of slavery and 
thp. rights of the masters of fugitive slaves," id" at 53 (Harlan, 
J., dissenting), we would not need now to permit the recogni­
tion of any "special wards." 

Most importantly, had the Court been willing in 1896, in 
Plessy v. Ferguson, to hold that the Equal Protection Clause 
forbids differences in treatment based on raCe, we would not 
be faced with this dilemma 'in 1978. We must remember, 
however, that the principle that the "Constitution is color­
blind" appeared only in the opinion of the lone dissenter. 163 
U. S., at 559. The majority of the Court rejected the prin~ 
ciple of color blindness, and for the next 60 years, from Ples8Y 
to Broum. v. Board of Educatwn, ours was a Nation where, 
by law, an individual could be given I'special" treatment baseq 
on the color of his skin. . 

It is because of a legacy of unequal treatment that we now 
must permit the institutions of this society to give considera­
tion to race in making decisions about who will hold the 
positions of influence, affluence, and prestig~ in America. For 
far too long, the doors to those positions have been shut to 
Negroes. If we are ever to become a fully integrated society, 
one in which the color of a person's skin will not determine 
the opportunities available to him or her) we must he willing 
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to take steps to open those doors. I do not believe that any­
one can truly look into America's past and still find that a 
remedy for the effects of that past is impermissible. 

It has been said that this case involves only the individual, 
Bakke, and this University. I doubt, however, that there is 
a computer capable of determining the number of persons and 
institutions that may be affec.tedby the decision in this case. 
For example, we a·re told by the Attorney General of the 
United States that at least 27 federal agencies have adopted 
regulations requiring recipients of federal funds to .take 
II 'affirmative action to overcome the effects of conditions which 
resulted in limiting participation ... by persons of a particular 
race, color, or national origin.''' Supplemental Brief for 
United States as Amicus Curiae 16 (emphasis added). I 
cannot even guess the number of state and local governments 
that have set up affirmative action programs, which may be 
affected by today's decision. 

I fear that we have come full circle. After the Civil War 
our Government started several Ha.ffirmative action" programs. 
This Court in the Civil Rights Cases and PlesBy v. Ferguson 
destroyed the movement toward complete equality. For 
almost a century no action was taken, and this non action was 
with the tacit approval of the courts. Then we had Brown v. 
Board of Education and the Civil Rights Acts of Congress, 
followed by numerous affirmative action programs. Now, we 
have this Court again stepping in, this time to stop a.ffinnfV 
tive action programs of the type used by the University of 
California. 

MR. JUSTICE BLACKMUN. 

I participate fully, of course, in the opinion, ante, p. 324, 
that bears the names of my Brothers BRENNAN, WHITE, 

MARSHALL, and myself. I add only some general observations 
'that hold particular significance for me, and then a few 
comments on equal protection. 
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I 

At least until the early 1970's, apparently only a very small 
number, less than 2%, of the physicians, attorneys, and medi­
cal and law students in the United States were members of 
what we now refer to as minority groups. In addition, ap­
proximately three-fourths of our Negro physicians were trained 
at only two medical schools. If ways are not found to remedy 
that situation, the country can never achieve its professed 
goal of a society that is not race conscious. 

I yield to no one in my earnest hope that the time will come 
when an "affirmative action" program is unnecessary ~nd is, 
in truth, only a relic of the past. I would hope that we could 
reach this stage within a decade at the most. But the story 
of Brown v. Board of Education, 347 U. S. 483 (1954), decided 
almost a· quarter of a century ago, suggests that that hope is a 
slim one. At some time, howeyer, beyond any period of what 
some would claim is only transitional inequality, the United 
States must and will reach a. stage of maturity where action 
along this line is no longer necessary. Then persons will be 
regarded as persons, and discrimination of the type we address 
today will be a.n l\gly feature of history tha.t is instructive but 
that is behind us. 

The number of qualifie~, indeed highly qualified, appli­
cants for admission to existing medical schools in the United 
States far exceeds the number of places available. Wholly 
apart from racial and ethnic considerations, therefore, the se­
lection process inevitably results in the denial of admission to 
many qualified persons, indeed, to far more than the number 
of those who are granted admission. Obviously, it is a denial 
to the deserving. This inescapable fact is brought into sharp 
focus here because AJIan Bakke is not himself charged with 
discrimination and yet is the one who is disadvantaged. and 
because the Medical School of the University of California at 
Davis itself is not charged with historical discrimination. 

One theoretical solution to the need for more minority 
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members in higher education would be to enlarge our ~aduate 
schools. Then all who desired and were qualified could enter, 
and talk of discrimination would vani~h. Unfortuna.tely, this 
is neither feasible nor realistic. The vast resources that ap­
parently would be required simply are not available. And the 
need for more professional graduates, in the strict numerical 
sense, perhaps has not been demonstrated at all. 

There is no particular or real significance in the 84-16 divi­
sion at Davis. The same theoretical, philosophical, socia.l, 
legal, and constitutional considerations would necessarily 
apply to the case if Davis' special ad.missions program had 
focused on 8J1y lesser number, that is, on 12 or 8 or 4 places 
()r, indeed, on only 1. 

It is somewhat ironic to have us so deeply disturbed over a 
program where race is an element of consciousness, and yet to 
be aware of the fact, as we aile, that institutions of higher 
learning, albeit more on the undergraduate than the graduate 
level, have given conceded preferences up to a point to those 
possessed of athletic skills, ~ the children of alumni, to the 
affluent who may bestow their largess on the institutions, and 
to those ha.ving connections with celebrities, the famous, and 
the powerful. 

Programs of admission to institutions of higher learning are 
basically a responsibility for academicians and for administra­
tors and the specialists they employ. The judiciary, in con­
trast, is ill-equipped and poorly trained for this. The admin­
istration and management of educational institutions are 
beyond the competence of jud~'es and are within the special 
competence of educators, provided always that the educators 
perform within legal and constitutional bounds. For me, 
therefore, interference by the judiciary must be the rare ex­
ception and not the rule. 

II 
I, of course, accept the propositions that (a) Fourteenth 

Amendment rights are personal; (b) racial 8J1d ethnic distinc-
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tions where they are stereotypes are inherently suspect and 
call for exacting judicial scrutiny; (c) academic freedom is a 
special concern of the First Amendment; and (d) the Four­
teenth Amendment has expanded beyond -its original 1868 con­
cept and now is recognized to have reached a point where, 
88 MR. JUSTICE POWELL states, ante, at 293. quoting fron the 
Court's opinion in McDonald v. Santa. Fe Trail Transp. Co., 
427 U. S. 273, 296 (1976), it embraces a "broader principle." 

This enlargement does not mean for me, however, that the 
Fourteenth Amendment has broken away from its moorings 
and its original intended purposes. Those original aims per­
sist. And that, in a distinct sense, is what Haffirmative ac· 
tion," in the face of proper facts, is aU about. If this conflicts 
with idealistic equality, that tension is original Fourteenth 
Amendment tension, constitutionally conceived and constitu­
tionally imposed) and it is part of the Amendment's very 
nature until complete equality is achieved in the area. In 
this sense, constitutional equal protection is a shield. 

I emphasize in particular that the decided cases are not 
easily to be brushed aside. Many, of course, are not precisely 
on point, but neither are they off point. Racial factors have 
been given consideration in the school desegregation cases, in 
the employment cases, in Lau v. Nichols, 414 U. S. 563 (1974), 
and in United Jewi8h Organizatioos v. Carey, 430 U. S. 144 
(1977). To be sure, some of these may be IIdistinguished" on 
the ground that victimization was directly present. But who 
is to ss.y that victimization is not present for some members 
of tod.l.y's minority groups, although it is of a lesser and per­
haps different degree. The petitioners in United Je'l.lJish Orga­
nizatwns certainly oomplained bitterly of their reapportion­
ment treatment, a.nd I rather doubt that they regard the 
"remedy" there imposed as one that was "to improve" the 
group's ability to participate, as MR. JUSTICE POWELL describes 
it, ante, at 305. And surely in Lau v. Nichols we looked to 
ethnicity. 
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I am not convinced. as MR. JUSTICE POWELL seems to be, 
that t~le difference between the Davis program and the one 
employed by Harvard is very profound or constitutionally sig­
nifica.nt. The line between the t.wo is a thin and indistinct 
one. In each, subjective application is at work. Because of 
my conviction that admission programs are primarily for the 
educators, I am willing to accep't the representation that the 
Harvard program is one where good faith in its administration 
is practiced as well as professed. I agree that such a program, 
where race or ethnic background is only one' of many factors. 
is a program better formulated t.han Davis' two-track system. 
The cynical, of course. may say that under a program such 
as Harvard's one may accomplish covertly what Davis con­
cedes it does openly. I need not go that far, for despite its 
two-track aspect. the Davis program. for me, is within con­
stitutional bounds. though perhaps barely so. It is surely 
free of stigma. and, as in United Jewish Organizations, I am 
not willing to infer a constitutional violation. 

It is worth noting. perhaps. that governmental preference 
has not been a stranger to our legal life. We see it in vet­
erans' preferences. We see it .. in the aid-to-the-handicapped 
programs. We see it. in the progressive income tax. We see 
it in the Indian programs. We may excuse some of these on 
the ground that they have specific constitutional protection Of, 

as with Indians, that those benefited are wards of the Gov­
ernment. Nevertheless, these preferences exist and may not 
be ignm-ed. And in the admissions field, as I have indicated, 
educational institutiotls have always used geography, athletic 
ability. anticipated financial largess, alumni pressure, and 
other factors of that kind. 

I add these only as additional components on the edges of 
the central question as to which I join my Brothers BRENNAN, 
WHITE, and MARSHALL in our more general approach. It is 
gratifying to know that the Court at least finds it constitu­
tional for an academic institution to take race and ethnic 
background into consideration as one factor, among many, in 
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the administration of its admissions program. I presume that 
that factor always has been there, though perhaps not con­
ceded or even admitted. It is a fact of life, however, and a 
part of the real world of which we are all a· part. The sooner 
we get down the road toward accepting and being a· part of the 
real world. and not shutting it out and away from us, the 
sooner will these difficulties vanish from the scene. 

I suspect that it would be impossible to arrange an affirma­
tive action program in a· racially neutral way and have it 
successful. To ask that this be so is to demand the impos­
sible. In order to get beyond racism, we must first take 
account of race. There is no other way. And in order to 
treat some persons equally, we must treat them differently. 
W' e cannot-we dare not-let the Equal Protection Clause 
perpetrate racial supremacy. . 

So the ultimate question, as it was at the beginning of this 
litigation, is: Among the qualified, how does one choose? 

A long time ago, as time is measured for this Nation, a Chief 
Justice. both wise and farsighted. said: 

"In considering this question, then, we must never forget, 
that it is a constitution vn: are expounding." McCulloch 
Y. Maryland, 4 Wheat. 316. 407 (1819) (emphasis in 
original). 

In the same opinion, the Great Chief Justice further observed: 

"Let the end be legitimate, let it be within the scope of 
the constitution, and all means which are appropriate, 
which are plainly ada.pted to that end, which are not 
prohibited, but (wnsist with the letter and spirit of the 
constitution, are constitutiona!." ld., at 421. 

More recently, one destined to become a Justice of this Court. 
observed: 

"The great generalities of the constitution have a con­
tent and a significance that vary from age to age." B. 
Cardozo, The Nature of the Judicial Process 17 (1921). 
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And an educator who became a President of the United States 
said: 

"But the Constitution of the United States is not a mere 
lawyers' document: it is a vehicle of life, and its spirit is 
always the spirit of the age." W. Wilson, Constitutional 
Government in the United States 69 (1911). 

These precepts of breadth and flexibility and ever-present 
modernity are basic to our constitutional law. Today, again, 
we are expounding a Comtitution. The same principles that 
governed McCulloch's case in 1819 govern Bakke's case in 
1978. There can be no other answer. 

MR. JUSTICE STEVENS, with whom THE CHIEF JUSTICE, MR. 
~rUSTICE STEWART, and MR. JUSTICE REHNQUIST join, concur­
ring in the judgnient in part and dissenting in part. 

It is always important at the outset to focus precisely on the 
eontroversy before the Court.1 It is particularly important 
to do so in this case because cOrrect identification of the issues 
will determine whether it is necessary or appropriate to ex­
press any opinion about the legal status of any admissions 
program other than petitioner's. 

I 
This is not a class action. The controversy ;18 between two 

specific litigants. All8J1 Bakke challenged petitinner's special 
admissions program, claiming that it denied him a place in 
medical school because of his race in violation of the Federal 
and California. Constitutions and of Title VI of the Civil Rights 
Act of 1964, 42 U. S. C. § 2000d et seq. The California Supreme 
Court upheld his challenge and ordered him admitted. If the 

1 Four Members of the Court have undertaken to announce the legal 
and constitutional effect of this Court's judgment. See opinion of JUSTICES 

BRENNAN, WHITE, MARSHALL, and :P!.ACKMUN, ante, at 324-325. It is 
hardly necessary to state that. only a majority can speak for the Court or 
determine what is the "central meaning" of any judgment of t,he Court. 
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state court was correct in its view that the University's special 
program was illegal, and that Bakke was therefore unlawfully 
excluded from the Medical School because of his race, we 
should affirm its judgment, regardless of our views about the 
legality of admissions programs that are not now before t.he 
Court. 

The judgment as originally entered by.the trial court con­
tained four separate paragraphs, two of which are of critical 
importance.2 Paragraph 3 declared that the University's spe­
cial admissions program viola.ted the Fourteenth Amendment, 
the State Constitution, and Title VI. The trial court did not 
order the University to admit Bakke because it concluded that 
Bakke had not shown that he would have been admitted if 
there had been no special program. Instead, in paragraph Z 
of its judgment it ordered the University to consider Bakke's 
applica.tion for admission without regard to his nwe or the race 
of any other applicant. The order did n:t~t include any broad 

2 The judgment first entered by the triai court read, in its entirety, as 
follows: 

"IT IS HEREBY ORDERED, ADJUDGED AND DECREED: 
"1. Defendant, the Regents of the l!niyersity of California, have judg­

ment against plaintiff, Allan Bakke, denying the mandatory injunction 
requestro by plaintiff ordering his admission to the University of California 
at Davis Medical School; 

"2. That plaintiff is entitled to ha.ve his application for admission to 
t.he medical school considered without regard to his race or the race of 
any other applicant, and defendants are hereby restrained and enjoined 
from considering plaintiff's race or the race of any other applicant in 
paBSing upon his application for admission; 

"3. Cross-defendant Allan Bakke ha.ve judgment against cross-com­
pls.inant, the Regents of thE.' University of California, declaring that t.he 
special admissions program at. the University of California. at Davis 
Medical School violate@ the Fourt.eenth Amendment to the United States 
Constitutjon, Article 1, Section 21 of the California Constitution, and the 
Federal Civil Rights Act [42 U. S. C. § 2000d]; 

"4. Tha.t plaintiff have and recover his court costs incurred herein in 
the sum of $217.35." App. to Pet. for Cert. 120a. 
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prohibition against any use of race in the admissions Pr:'Ocess; 
its terms were clearly limited to the University's consideration 
of Bakke's application.s Because the University has since 
been ordered to admit Bakke, paragraph 2 of the trial court's 
order no longer has any significance. 

The California Supreme Court, in a holding that is not 
challenged, ruled that the trial court incorrectly placed the 
burden on Bakke of showing that he would have been admitted 
in the absence of discrimination. The University then con­
ceded "that it -[could) not meet the burden of proving that 
the special admissions program did not result in Mr. Bakke's 
failure to be admitt.ed," 4 Accordingly: the California, Su­
preme Court directed the trial court to enter judgment order­
ing Bakke's admission,oII Since that order superseded para-

I In paragraph 2 the tria) court ordered that "plaintift' [Bakke] is 
entitled to have his application for admission to the medical Rchool consid­
ered without, n-gnrd to his ra('~ or the race of any other app!kant, and 
defendants are hereby restra,jned and enjoined from considering plaiuti/!'s 
race or the race of &.DY other applicant in passing upon his application for 
admission." See n. 2, supra (emphasis added), The only way in which 
this order ea.n be broadly' read 88 prohibiting any use of race in the 
admissions process, apart fro.'1l Bakke's application, is if the final "his" 
refers to "any other appli~nt.~' But the consistent use of the pronoun 
throughout. the paragraph to refer to Bakke makes such a reading entirely 
unpersuasive, as does the failure of the trial court to suggest. that it was 
issuing relief to applicants who were not parties to the suit, 

4 Appendix B to Application for Stay Al~A20, 
'18 Cal, 3d 34, 64, 553 p, 2d 1152, 1'172 (1976), The judgment of the 

Supreme Court of the State of California affirms only paragraph 3 of the 
1rial court's judgment, The Supreme Court's judgment reads as follows: 

"IT IS ORDERED, ADJUDGED, AND DECREED by the Court that 
the judgment of t.he Superior CourtL] County of Yolo[,] in the above­
entitled cause, is hereby affinned insofar as it detennines that the special 
admission program is invalid; the judgment is reversed insofar as it denies 
Bakke an injunction ordering that. he be admitted to the Unh'ersity, and 
the trial court is directed to enter judgment. ordering Bakke to be admitted. 

"Bakke shall recover biB costs on these appeals." 
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graph 2 of the trial court's judgment, there is no outstanding 
injunction forbidding any consideration of racial criteria in 
processing applications. 

It is therefore perfectly clear that the question whether race 
can ever be used as 8. factor in an admissions decision is not 
an issue in this case, and that discussion of tha.t issue is 
inappropriate." 

II 
Both petitioner and respondent have asked us to detennine 

the legality of the University's special admissions program by 
reference to the Constitution. Our settled practice, however, 
is to avoid the decision of 8. constitutional issue if a ease can 
be fairly decided on a statutory ground. "If there is one 
doctrine more deeply rooted than any other in the process of 
constitutional adjudication, it is that we ought not to pass on 
questions of constitutionality . . . unless such adjudication is 
unavoidable." Spector Motor Co. v. McLaughlin, 323 U. S. 
iOl, 105.7 The more important the issue, the more force 

• "ThIS Court . . . reviews judgm~tJ!, not statementJ! in opinions." 
B/Q,ck v. Cutter Laboratorie8, 351 U. S. 292, 297. 

T "From Hayburn's Case, 2 Dall. 409, to Alma Motor Co. v. Timken­
Detrait Axle Co. [,329 U. S. 129,] and the Hatch Act, ease [United Public 
Workers v. Mitchell, 330 U. S. 75] decided this tenn, this Court has 
followed a policy of strict necessity in disposing of constitutional issues. 
The earliest exemplifications, too well known for repeating the history here, 
arose in the Court's refusal to render advisory opinions and in applications 
of the related jurisdictional policy drawn from the case and controversy 
limita.tion. U. S. Const., Art. III .... 

"The policy, however, has not been limited to jurisdictional determina­
tions. For, in addition, 'the Court [bas] developed, for its own governance 
in the cases confessedly within its jurisdiction, a series of rules under which 
it bas avoided passing upon 'a large part of all the constit.utional questions 
pressed upon it for decision.' Thus, as those rules were listed in support 
of the sta.tement quoted, constitutional issues affecting legislation will not 
be determined in friendly, nonadversary proceedings; in advance of the 
necessity of deciding them; in broader terms than a.re required by the 
precise facts to which the ruling is to be applied; if the record presents 
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there is to this doctrine.s In this case, we a.re presented with 
a constitutional question of undoubted and unusual impor­
tance. Since, however, a dispositive statutory claim was raised 
at the very inception of this case, and squarely decided in the 
portion of the trial court judgment affirmed by the California 
Supreme Court, it is our plain duty to confront it. Only if 
petitioner should prevail on the statutory issue would it be 
necessary to decide whether the University's admifilSions pro­
gram violated the Equal Protection Clause of the Fourteenth 
Amendment. 

III 

Section 601 of the Civil Rights Act of 1964, i8 Stat. 252. 
42 r. S. c. § 2000d. provides: 

HNo person in the United States shall, on the ground of 
race, color, or national origin. be excluded from participa­
tion in, be denied the benefits of, or be subjected to 
discrimination undflr a.ny program or activity receiving 
Federal financial assistance." 

The University, through its special admissions policy, ex­
cluded Bakke from participation in its program of medical 
education because of his race. The University also acknowl­
edges that it was, and still is, receiving federal fina.ncial 
assistance.9 The plain language of the statute therefore 
requires affirmance of the judgment below. A different result 

!!01ne other ground upon whicl, t.he case rna.)' be disposed of; at the instance 
of one who fails to show 'that. he is injured by the stat.ute's operation, or 
who has ava.iled himself of its benefits; or if a construction of the statute is 
fairly possible by 'which the question may be avoided." Rescue Army y. 

Municipal Court, 331 U. S. 549, 568-569 (footnotes omitted). See also 
Ashwander v. TVA, 297 U. S. 288, 346-348 (Brandeis, J., conct'rring). 

S The doctrine reflects both our respect for the Constitution as an 
enduring set of principles ar.d the deference we owe to the Legislative and 
Executive Branches of Government in developing solutions to complex socia\ 
problems. See A. Biekel, The uast Dangerous Branch 131 (1962). 

9 Record 29. 
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cannot be justified unless tha.t language misstates the ~tual 
intent of the Congress that en~ted the statute or the statute 
is not enforceable in a private action. Neither conclusion is 
warranted. 

Title VI is an integral part of the far-reaching Civil Rights 
Act of 1964. No doubt, when this legislation was being de­
bated, Congress was not directly concerned with the legality of 
"reverse discrimination" or "affirma.tive ~tion" programs. Its 
attention was focused on the problem at hand, the "glaring ..• 
discrimination against Negroes which exists throughout our 
Nation," 10 and, with respect to Title VI, the federal funding of 
segregated f~ilities.l1 The genesis of the legislation, however, 
did not limit the breadth of the solution adopted. Just as 
Congress responded to the problem of employment discrimi­
nation by en~ting a provision that protects all races, see 
J.~ cDonald v. Santa Fe Trail Transp. Co., 427 U. S. 273, 279,12 
so, too, its answer to the problem of federal funding of 
segregated facilities stands ~ a broad prohibition against the 
e?,clusion of any individual from a federally funded program 
"on the ground of race." In the words of the House Report, 
Title VI stands for "the general principle that no person . . • 
be excluded from participation ... on the ground of r~e, color, 
or na.tion&l origin under any program or activity receiving 
Federal financial assistance." H. R. Rep. No. 914, pt. 1, 

10 H. R. Rep. No. 914, pt. 1, 88th Cong., 1st Sess., 18 (1963). 
11 It is apparent from the legislative history that the immediate object of 

Title VI was to prevent federal funding of segregated facilities. See, e. g., 
110 Congo Rec. 1521 t1964) (remarks of Rep. Celler) i id., at 6544 (re­
marks of Sen. Humphrey). 

t2 In McDoMld V. Santa Fe Trail Transp. Co., the Court held that 
"Title VII prohibits racial discrimination against ... white petitionel'S .. . 
upon the same standards as would be applicable were they Negroes .... " 
427 U. S., at. 280. Quoting from our earlier decision in Griggs V. Duke 
Power Co., 401 U. S. 424, 431, the Court reaffirmed the principle that the 
statute "prohibit[s] '[dJiscriminatory preference for any [racial] group, 
minority or majority.'" 427 U. S., at 279 (emphasis in original). 
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88th Cong., 1st Sess., 25 (1963) (emphasis added). This same 
broad view of Title VI and § 601 was echoed throughout the 
congressional debate and was stressed by everr one of the 
rna,jor spokesmen for the Act.13 

Petitioner contends, however. that exclusion of applicants 
on the basis of race does not violate Title VI if the exclusion 
carries with it no racial stigma. No such qualification or 
limitation of § 601'8 categories.l prohibition of "exclusion" is 
justified by the statute or its history. The language of the 
entire section is perfectly clear; the words that follow "ex­
cluded from" do not modify or qualify the explicit outlawing 
of any exclusion on the stated grounds. 

The legislative history reinforces this reading. The only 
suggestion that § 601 would allow exclusion of nonminority 
applicants came from opponents of the legislation and then 
only by way of a discussion of the meaning of the word 
"discrimination." 14 The opponents feared that the term "dis-

13 See, e. g., 110 Congo Rer. 1520 (1964) (remarks of Rep. Celler): id., 
fit 5864 (remarks of Sen. Humphrey); id .. at 6561 (remark:: of Sen. 
Kuehel); id., at 7055 (remarks of Sen, Pastore)' (Representative Celler 
and Senators Humphre~' and Kllchel were the House and Senl\tf' floor 
mnna/Cere for the entire Civil Ri/!Im Act, and Senator Pastore was the 
mfljority Senate floor manager for Title V!.) 

14 Representative Abernethy's comments were typical: 
"Title VI has been aptly desrribed liS the most harsh and unprerf'dented 

proposal contained in the bill .... 
"It is aimed toward eliminflting discrimination in federally assisted pro­

grams, . It contains no guideposti' and no yardsticks as to what might 
conetitute discrimination in carrying out federally aided programs find 
projects, ... 

"Presumably the colll'ge would hfl\'f.' to ha\'e a 'raciall~' balanced' staff from 
the dean's office to the cafeteria, ... 

"The effect of this title. if enllcted into law, will interject race as a factor 
in e\'ery decision involving the selection of an individwll . . .. The con­
rept of 'racial imbalance' would hover like a black cloud o\'er eye~' 
transaction, ... " Jd .. at 1619. See also, e. g" id., at 5611-5613 (remarks 
of Sen. Ervin): id., at 9083 (remarks of Sen. Gore). 
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crimination" would be read as mandating racial quotas and 
"racially ba.lanced" colleges and universities, and they pressed 
for a specific definition of the tenn in order to avoid this 
possibility.1~ In response. the proponent.s of the legislation 
gave repeated assurances that the Act would be "colorblind" 
in its application. tO Senator Humphrey, the Senate Boor 
manager for the Act, expressed this positi<?n as follows: 

"[T]he word 'discrimination' has been used in many a· 
court case. What it really means in the bill is a dis­
tinction in treatment ... given to different individuals 
because of their different race, religion or national 
origin .... 
"The answer to this question [what was meant by 'dis­
crimination'] is tha.t if race is not a factor, we do not have 
to worry about discrimination because of race. . .. The 
Internal Revenue Code does not provide that colored 
people do not have to pa.y taxes, or that they can pay their 
taxes 6 monthE later than everyone else." 110 Congo 
Rec. 5864 (1964). 
"[I]f we started to treat Americans as Americans, not as 
fat ones, thin ones, short ones, tall ones, brO\\lJ ones. 
green ones, yeno,,- ones. or white ones. but 8S Americans. 
If we did that we would not need to worry about dis­
crimination." ld., a.t 5866. 

15 E. g., id., at 5863, 5874 (remarks of Sen. Eastland). 
16 See, e. g., id .. at 8.346 (remarks of Sen. Proxmire) C'Tnxe;,: are e01-

lected from whites and ~e!rroe8. and th€'y should be e:o..-pended "!'ithoui 
di~crimination"); id., at i055 (rf.'marks of Sen. Pastorf.') (,. fTitl(' YIl 
will gun.rantee that thf.' money collected by colorblind tax colle('tors will 
bf.' di!'tributed b~- Fedeml and Stlltf.' IIdmini1'tr!ltors who are equall.,· 
rolorblind"); and id .. at 6543 (rf.'marke. of Sen. Humphrey) (" 'Simple 
justice requires that public funds, tn which all taxpayers of all rares 
contribute, not be spent in any fashion ''''hich encourages, entrenches, 
!'nbsidizrs. or resulte in racial di"crimination''') (f)noting from President 
Tr ounooy's Message to Congress, .Tune 19, 1963). 
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In giving answers such as these, it seems clear that the 
proponents of Title VI assumed that the Constitution itself 
required a colorblind standard on the part of government,17 
but that does not mean that the legislation only codifies an 
existing constitutional prohibition. The statutory prohibition 
against discrimination in federally funded projects contained 
in § 601 is more than a simple paraphrasing of what the Fifth 
or Fourteenth Amendment would require. The Act's pro­
ponents plainly considered Title VI consistent with their view 
of the Constitution and they sought to provide an effective 
weapon to implement that view.18 As a distillation of what 
the supporters of the Act believed the Constitution demanded 
of State and Federal Governments, § 601 has independent force, 
with language and emphasis in addition to that found in the 
Constitution.18 

11 See, e. g., 110 Congo Rec. 5253 (1964) {remarks of Sen. Humphrey); 
and id., at 7102 (remarks of Sen .. Javits). The parallel between the pro­
hibitions of Title VI and those of the Constitution was clearest with 
respect to the immediate goal of the Aet-an end to federal funding of 
"separate but equal" facilities. 

18 "As in Monroe [v. Pape, 365 U. S. 167], we have no occasion here to 
'reach the constitution.al question whether Congress has the power to make 
municipalities liable for acts of its officers that violate the civil rights of 
individuals.' 365 U. S., at 191. For in interpreting the statute it is not 
bUr task to consider whether Congress was mistaken in 1871 in its view of 
the limits of iUJ power over municipalities; rather, we must construe the 
statute in light of the impressions under which Congress did in fact act, 
see Ries V. Lynskey, 452 F. 2d, at 175." Moor V. Oounty of Alameda, 411 
U. S. 693, 700. 

111 Both Title VI and Title VII express Congress' belief that, in the long 
struggle to eliminate social prejudice and the effects of prejudice, the 
principle of individual equality, without regard to race or religion, was one 
on which there could be a "meeting of the minds" Iilllong all ra.ces and a 
common national purpose. See Los Angeles Dept. of Water & P(1UJer v. 
Manhart, 435 U. S. 702, 709 ("[TJhe basic policy of the statute [Title 
VII] requires that we focus on fairness to individuals rather than fairness 
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As with other provisions of the Civil Rightl! Act,Congress' 
expression of its policy to end racial discrimination may 
independently proscribe conduct that the Constitution does 
not.20 However, we need not decide the congruence-or lack 
of congruence---<>f the controlling statute and the Constitution 

to clnsses"). This same principle of indilJidual fairness is embodied in 
Title VI. 

"The basic fairness of title VI is so clear that I find it difficult to 
understand why it should create any opPQSition. . . . 

"Private prejudices, to be sure, cannot be eliminated overnight. How­
ever, there is one Mea where no room at.all exists for private prejudices. 
Tha:t is the area of governmental conduct. As the first Mr. Justice Harlan 
!aid in his prophetic dissenting opu.uon in Ple&y v. Ferguaoo, 163 U. S. 
537,559: 

" 'Our Omstitution is color-blind.' 
"80-1 say to Senators-must be our Government. ... 
"Title VI closes the gap between our purposes as a democracy and our 

prejudices as individuals. The cuts of prejudice need healing. The costI! 
of prejudice need understanding. We cannot have host.ility between two 
great parts of our people without tragic loss in our human values .... 

"Title VI offers a place for the meeting of our minds as to Federal 
money." 110 Congo Rec. 7063-7064 (1964) (remarks of Sen.. Pastore). 

Of course, one of the reasons marsha.Jed in support of the conclusion that 
Title VI was "noncontroversial" was that its prohibition was already 
reflected in the law. See ibid. (remarks of Sen. Pell and Sen. Pastore). 

10 For example, private employers now under duties imposed by Title 
VII were wholly free from the rest.runts impoeed by the Fifth and 
Fourteenth Amendments which are directed only to governmental action. 

In Lau v. Nichol&, 414 U. S. 563, the Government's brief stressed that 
"the a.pplicability of Title VI ... does not depend upon the outcome of 
the equal protection analysis. . .. [T]he statute independe,ntly proscribes 
the conduct challenged by petitioners and provides a discrete bRsis for 
injunctive relief." Brief for United States as Am.icus Curiae, O. T. 1973, 
No. 72-6520, p. 15. The Court, in tum, rested its decision on Title VI. 
MR. JUSTICE POWELL takes pains to distinguish La.u from the case at hand 
beca.use the Lau decision "rested solely on the sta.tute." Ante .. at 304. See 
also Washington V. Davis, 426 U. 8. 229, 238-239; Allen v. State Board 01 
ElectiDn8, 393 U. 8. 544, 588 (Harlan, J., concurring and dissenting). 
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since the meaning of the Title VI ban on exclusion is crystal 
clear: Race cannot be the basis of excluding anyone from 
participation in a federally funded program. 

In short, nothing in the legislative history justifies the 
conclusion that the broad language of § 601 should not be 
given its natural meaning. We are dealing with a distinct 
statutory prohibition, enacted at a pa.rt,icl,llar time with par­
ticular concerns in mind; neither its language nor any prior 
interpretation suggests that its place in the Civil Rights Act, 
won after long debate, is simply that of a constitutional 
appendage.~l In unmistakable terms the Act prohibits the 
exclusion of individuals from federally funded programs 
because of their ra.ce. 22 As succinctly phrased during the 
Senate debate, under Title VI it is not "pennissible to say 
'yes' to one person; but to S5Y 'no' to another person, only 
because of t.he color of his skin." ~3 

Belatedly, however, petitioner a.rgues that Title VI cannot 
be enforced by a. private litigant. The claim is unpersuasive 
in the context of this case. Bakke requested injunctive and 
declara.tory relief under Title VI; petitioner itself then joined 

21 At; explained b~' Senator Humphrey, § 601 (lxpresses a principle 
iml.x>dded in the constitutional and moral understanding of the t.imPS. 

"The purpose of title VI is to mllke sure that. funds of the United States 
are not used to support. racial discrimination. In rna.ny i7l8tances the 
practices of segrega.t,ion or discrimination, which title VI seeks t.o end, are 
unconstitutional. . .. in all cases, such discrimina,tion is cont.rary to 
national poliey, and to the moral sense of the Nl1tion. Thus, tit.le VI is 
simply designed to insure that. F(>derlll funds are spent in a.ccordance with 
the Con..cttitution and the moral sense of the Nat,ion." 110 Cong. Rec. 6544 
(Wool) ((>mphasil:' add(>d). 

22 Petitioner's attempt to rel~' on regulations issued by HEW for a 
contrary readinr; of the statute is unptrsuruJive. Where no discrimina,tory 
policy was in effect., HEW's example of permissible "affirmative action" 
r(>f(>fi' to "special f(>cruitment polieiC's." 45 CFR § 80.5 (j) (l9ii). Thb 
r(>!!ttintion, which was adopted in 19i3. siwd1:' no light on th(> I(>galit~· of tlw 
admissions progra.lll that excludl'd Bakke in this case. 

2:l 110 Congo Ree. 604i (1964) (r('mafk~ of Sen. Pastofe). 
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i88Ue on the question of the legality of its progr'8Jtl under 
Title VI by asking for a declaratory judgment that it was in 
compliance with the statute.2f Its view during state-court 
litigation was that a private cause of ~tion does exist under 
Title VI. Because petitioner questions the availability of 
a private cause of action for the first time in this Court, 
the question is not properly before us. See McGoldrick v. 
Compagnie Generale Transatlantique, 309 U. S. 430, 434, 
Even if it'were, petitioner's original assumption is in accord 
with the fi'<ieral courts' consistent interpretation of the Act. 
To date, the courts, including this Court, have unanimously 
concluded or 8..c;sumed that a private ~tion may be maintained 
under Title VI.25 The United States has taken the same 
position; in its amicus curiae brief directed to this specific 
issue, it concluded that such a remedy is clearly available,2G 

:, Record 30-31. 
uSee, e. g., Lau v. Nichols, 8upra; Bossier PariBh School Board v. 

Lemon, 370 F. 2d 847 (CA5 1967),. cert. denied, 388 U. S. 911; Uzzell v. 
Friday,547 F. 2d SOi (CM 1977), opinion on rehearing en banc, 558 F. 2d 
727, oort. pending, No. 77-{;35; Serna v. Portales, 499 F. 2d 1147 (CAlO 
1974); cf. 0hamber8 v. Omaha Public School District, 536 F. 2d 222, 225 
n.·2 (CAB 19i6) (indicating doubt over whether a money judgmen1. can 
be obtained under Title VI). Indeed, the Government's brief in uu v. 
Nichols, BUpra, succinctly expre&ed thi" common assumption: "It is settled 
that petitioners ... have standing to enforce Section 601 .... " Brief for 
United States as Amicus Curiae in LalJ v. Nichols, O. T. 1973, No. 72-6520, 
p. 13 n. 5. 

116 Supplemental Brief for United States as Amicus Curiae 24-34. The 
Government's supplementlll brief also suggests that there may be a 
difference between a private cause of action brought to end a particular 
discriminatory practice and stieh an action brought to cut off federal funds. 
Id., at 28-30. Section 601 is specifically addressed to personal rights, while 
§ 602-the fund cutoff provision-e;rtablishes "an elaborate mechanism for­
governmental enforcemel:t by federal agencies." Supplemental Brief, 
aupm, at 28 (emphasis added). Arguably, private enforcement of this 
"elaborate mechanism" would not fit within the congressional scheme, see 
separate opinion of MR. JUSTICE WHITE, ante, at. 380-383. But Bakke did 
not seek to cut off the University's federal funding; he sought admission 
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and Congress has repeatedly enacted legislation predicated on 
the assumption that Title VI may be enforced in 8. private 
action.1f The conclusion that 8J1 individual may maintain a 
private cause of action is amply supported in. the legislative 
history of Title VI itself.28 In short, a fair \~onsideration of 

to medical school. The difference between these two course;; of action is 
clear and significant. As the Government itself states: 

U[T]he grant of an injunction or a declaratory judgment in a private 
action would not be inconsistent with the administrative program estab­
lished by Section 602 ... , A decLU'atory judgment or injunction against 
future discrimination would not raise the possibility that funds would be 
terminated, and it would not involve bringing the forces of the Executive 
Branch to bear on state programs; it therefore would not implicate the 
concern that led to the limitations contained in Section 602." Id., at 30 
n.25. 

The notion that a private action seeking injunctive or declaratory judg­
ment relief is inconsistent with a federal statute that a.uthorizes termina· 
tion of funds has clearly been .rejected by this Court in prior cases. See 
Rosado v. Wyman, 397 U. S. 397, 420. 

27 See 29 U. S. C. § 794 (1976 ed.) {the Rehabilitation Act of 1973) (in 
partiCUlar, the legislative history discuss€; 1 in Lloyd v. Regional Transpor­
tation Authority, 548 F. 2d 1277, 1285-:'286 (CA7 197i»; 20 U. S. C. 
§ 1617 (1976 ed.) (attorney fees under the Emergency School Aid Act); 
and 31 U. S. C. § 1244 (1976 ed.) (private action under the Financial 
Assistance Act.). Of course, none of these subsequent legislative enact­
ments is necessarily reliable evidence of Congress' intent in 1964 in enaeting 
Title VI, and the legislation was not intended to ~hange. the existing status 
of Title VI. 

18 Framing the analYSis in terms of the four-part Con v. Aah test, see 
422 U. S. 66, 78, it is clear that all four pa.rts of the test are satisfied. 
(1) Bakke's status as a potential beneficiary of a federally funded program 
definitely brings him within the .. 'class for whose especial benefit the 
statute was enacted,'~' ibid. (emphasis in original). (2) A cause of action 
based on race discrimination has not been "traditionally relegated to state 
law." Ibid. (3) While 8 few excerpts from the voluminous legislative 
history suggest that Congress did not intend to create a private cause of 
action, see opinion of MR. JUSTICE POWELL, ante, at 283 n. 18, an examina­
tion of the entire legislative history makes it clear that Congress had no 
intention to foreclose a priva.te right of action. (4) 'rhere is ample evi­
dence that Congress considered private causes o~ action to be consistent 
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petitionerfs tardy a.ttack on the propriety of Bakke's suit 
un de}' Title VI requires that it be rejected. 

Thl~ University's special admissions program violated Title 
VI of the Civil Rights Act of 1964 by excluding Bakke from 
the Medical School because of his race. It is therefore our 
duty to affirm the judgment ordering Bakke admitted to the 
University. 

Accordingly, I concur in the Cc,urt's judgment insofar as it 
affirms the judgment of the Supreme Court of California. To 
the extent that it purports to do anything else, I respectfully 
dissent. 

with, if not essential to, the legislative scheme. See, e. g., remarks of 
Senator Ribicoff: 

"We come then to the crux of the dispute-how this right [to participate 
in federally funded programs without discrimination] should be protected. 
ADd even this issue becomes clear upon the most elemnntary analysis. If 
F ~eral funds are to be dispensed on a nondiscriminatory basis, the only 
p\)ssible remedies must fall into one of two categories: First, action to end 
discrimination j or second, action to end the payment of funds. Obviously 
action to end discrimination is preferable since that reaches the objective 
of extending the funds on a nondiscriminatory basis. But if the dis­
crimination persists and cannot be effectively terminated, how else can the 
principle of nondiscrimination be vindicated except by nonpayment of 
funds?" 110 Cong. Rec. 7065 (1964). See also id., at 5090, 6543, 6544 
(remarks of Sen. Humphrey); id., at 7103, 12719 (rema,rks of Sen. 
Ja,vits) j id., at 7062, 7063 (remarks of Sen. Pastore). 

The congressional debates thus show a clear understanding that the 
principle embodied in § 601 involves per801Ull federal rigbts that, adminis­
trative procedures would not, for the most part, be able to protect. The 
analogy to the Voting Rights Act of 1965,42 U. S. C. § 1973 et seq. (1970 
ed. and Supp. V), is clear. Both that Act and Title VI are broadly 
phrased in terms of personal rights (/no person shall be denied ... "); 
both Acts were draftro with broad remedial purpose!! in mind j and the 
effectiveness of both Acts would be "severely hampered" without the exist­
ence of a private remedy to supplement administrative procedures. See 
AUen v. State Rd. of Elections, 393 U. S. 544, 556. In AUen, of course, 
this Court found a private right of action under the Voting Rights Act. 
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CHAPTER XIV-EQUAL EMPLOYMENT 
OPPORTUNITY COMMISSION 

PART 1608-AFFIIMATIVE ACTION 
APPROPRIATE UNDER TITLE VII OF 
THE CIVIL RIGHTS ACT OF 1964, 
ASAMEHDED 

Adoption of Interpretative Guideline. 
AGENCY: Equal Employment Oppor­
tunity Commission. 
ACTION: Adoption of final GuIdelines 
or. Affirmative Action appropriate 
under 'l'!tle VII of the Civil Rights Act 
of 1964, as amended. 
SUMMARY: The Equal Employment 
Opportunity Commission wishes to en­
courage voluntary action to eliminate 
employment discrimination, and 
hereby publishes its final Guidelines 
on Affirmative Action. Proposed 
Guidelines were published on Decem­
ber 28, 1977 (42 FR 64,826) for pubUc 
comment. The Commission has now 
analyZed those comments and taken 
them into consideration in preparing 
its final Guidelines. The Preamble, 
below, describes the Commission's pur­
pose for issuing these Guidelines and 
explains how the issues raised by the 
comments have been addressed. These 
Guidelines clarify the kinds of volun­
tary actions that are appropriate 
under Federal law. They describe the 
action the Commission will take when 
the procedures outlined herein have 
been followed. By elucidating the 
standards for voluntary action in 
these Guidelines, the Commission en­
courages affirmative action without 
resort to litigation. 
EFPECTIVE DATE: February 20, 
1979. 
FOR FURTHER INFORMATION 
CONTACT: 

Peter C. Robertson, Director, Office 
of PoUCy Implementation, Room 
4002A. 2401 E street, N.W., WaSh­
ington, D.C. 20506, (202) 254-7469, 
634-7060 

SUPPLEMENTARY INFORMATION: 
AM OvzRvn:w OP THB GumELIlUS ON 

AnlUlATIVIl ACTIOlf 
The Equal Employment Opportuni· 

ty Commlsalon ("EEOC", "the Com· 
mission") enforces Title VII of the 
ClVO Rlahts Act of 1984, as amended, 
("Title VII," "the Act"), whIch mates 
It Wept to dlscrtmlnate in employ· 
ment on the bula of race. color, rell· 
lion, sex. ~::' natl.onal origin. The Act 
requires the CoIDlJllalon to investlpte 
complalllts and attempt to correct no- . 
latlona It dIscoven. Informally and 
throush concU1atlon, or, If necesa&r1. 
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through court action. The Act also au­
thorizes private individuals to bring 
lawsuits if their complaints are not reo 
solved to their satisfaction or within 
the statutory time period. 

Since the enactment of Title VII of 
the Civil Rigtits Act of 1964, many em· 
ployers, labor orgalllzations, and other 
persons subject to the Act have al­
tered employment sYl>tems to imple­
ment the purposes of 1'1tle VII by im­
proving employment OJ;Jportunities for 
previously excluded groups. Because 
of what Congress has r;aIled the "com­
plex and pervasive" nature of systemic 
discrimination against minorities and 
women (see H.R. Rep. No. 92-238, 
92nd Cong., 2nd Sess. 8 (1972», these 
voluntary efforts often involve signifi­
cant changes in employment relation­
ships. Some of these actions have been 
challenged under Title VII, as conflict­
ing with statutory language requiring 
that employment decisions not be 
based on race, color, religion, sex, or 
national origin considerations. Accord· 
ingly, the Commission believes it is im­
portant to announce the legal princi­
ples which govern voluntary alfinna­
tive action under Title VII and other 
employment discrimination laws, so 
that persons subject to the Act have 
appropriate guidance. These Guide­
lines constitute the Commission's in­
terpretation of Title VII, harmonizing 
the need to eliminate and prevent dis­
Irrimination and to correct the effects 
of prior discrimination with the n~ed 
to protect aU individuals from discrim­
ination on the basis of race, color, reli­
gion, sex, or national origin. 

Requests for guidance have been re­
ceived by the Comm.is;;;ion from per­
sons subject to Title VII concerning 
the relationship between affirmative 
action and so-called "reverse dtscrtml­
nation." There is no separate concept 
under Title VII of "reverse di...-.ertmina­
tion." Discrimination against aU indl· 
viduals because of rt>Ce, color, reUgion, 
sex, OT national origin is illegal under 
Title VII. McDonald v. sante Fe Trail 
Transportation Co., 427 U.S. 273 
(1976). 

to eliminate barriers to equal employ· 
ment opportunity. It Is the Commt.s­
sion's interpretation that appropriate 
voluntary affirmative action. or af· 
firmative action pursuant to an admIn· 
Istrative or judicial requirement, does 
not constitute unlawful discrimination 
in violation of the Act. 
It is essential to the effective imple­

mentation of Title VII that those who 
take appropriate voluntary affirmative 
action receive adequate protection 
against claims that their efforts con­
stitute discrtmination. The term af­
firmative action means those actions 
appropriate to overcome the effects of 
past or present practices, policies, or 
other barriers to equal employment 
opportunity. Section 1608.3 of these 
Guidelines identifies circumstanij 
which voluntary affirmative acti 
permissible under Title VII. 
such circumstances exist, and a plan 
or program otherwise complies with 
these Guidelines, the CommiEsJon will 
find that there is no reasonable cause 
to believe that the affirmative action 
plan or program violates Title VII. See 
§ 1608.10(a). In addition, § 1608.10(b) 
provides that where the plan or pro­
gram is in writing and was adopted in 
good faith, in conformity with, and in 
reliance upon these GuIdelines, the 
Commission will provide the protec­
tion authorized under sect1c!!. 
713(b)(l) of Title VII tc the employer, 
labor organization, or other persor 
taking the action. See EEOC v. AT&T, 
419 F. SUpp. 1022, 1055, n. 34 (ED.Pa. 
1976), aJl'd, 556 F.2d 167 (3rd CIr. 
1977), cert. denied, 98 S.Ct. 3145 
(1978). 

On December 28, 1977, at 42 a 
6482f:f the Commission publtshed !:w 
posed "Guidelines on Remedial and/or 
Affirmative Action" in the FJmBllAL 
REGISTER and invited comments from 
the public. Comments were received 
from almost 500 individuals and orga­
nizations. The paragraphs below sum­
marize the major issues raised by tbe 
comments and indicate the way in 
which the final GuideUnes address the 
concerns raised by the comments. 

On December 11, 1978, the CommJs.. 
sion voted to approve the Guidelines 
In final form. Pursuant to Executive 
Order 12067, the Guidelines were then 
distributed to all Federal agencies for 
their review. Comments received fn 
this process are also refiected in the 
discussion below. 

To clarify the relationship between 
affirmative action and a countervail· 
Ing claim of discrfntination, a new sec­
tion 1608.1 of these Guidelines sets 
forth the historical and legislative 
foundation for the Commission's inter­
pretation of Title VII. Section 
1608.1<b) explains that Congress en· 
acted Title VII in order to overcome 
the effects of past and present em. I. CHANGB OP GumBLnUS' Tau 
ployment practices whIch are part of a The proposed GuideUnes were titled 
larger pattern of restriction, exclusion, "Proposed GuideUnes on Affirmative 
dIscrImlnatlon, segregation and Inferl· and/or Remedial Action" and the 
or treatment of minOrities and women phrase "remedial and/or affirmative 
In many areas of lIfe. Coneress BOUBht aetfon" was utilized throqh.out the 
to accolli.pUsh thll .objective by estab- ' document. A number of comments 
lJahJnc a national palJcy aplDst dis- queat10ned the dlfferenee, If any. be­
crtmJnation In empl.oyment and en- tween remedJal action and affirmative 
coU1'a1dn8 voluntary alflrmatJve aetfon action. The term "remedial" .baa been 



dropped because of the possible erro­
neous implication that a violation of 
the law W88 required before affirma­
tive action could be taken. 

II. THE COIDllSSION WILL PROCESS 
COMPLAINTS ALLEGING DISCl;UIlNA­
TION AGAINST ANY AGGRIEVED PEh., ... ON 

Many of the comments interpret~d 
the Guidelines 88 indicating a Com­
mission position that whites or mllies 
are entitled to less protection against 
cHscrlmination than minorities or fe­
males. and that the Commission would 
either ignore complaints filed by 
whites or males. or process them in a 
different manner from those 'filed by 
females and minorities. The Commis­
sion maintains Its position. articulated 

•

r to McDonald v. santa Fe Trail 
nsportation Co., 427 U.S. 273 

976). that discrimination on the 
basis of race. color. religion. sex. or na-
tional origin. is prohibited under Title 
VII. regardless of the Individual or 
class against whom such discrimina­
tion is directed, See. e.g .. Ccmmission 
Decision No. 74-31. 7 PEP Cases 1326. 
1328. CCH EEOC Decisions. ff6404. 
(1973). The Commission will follow the 
same procedures In processing com­
plaints filed by all Individuals. regard­
less of their race. color. religion. sex. 
or national origin. 

To avoid any ambiguity on these 
issues. language In the proposed 
Guidelines suggesting that complaints 
filed by whites and males would be 
"cHsmissed" under certain circum­
stances has been amended. Proposed 
paragraph V stated that the Commis-

'

on would "issue a notice of cHsmissal 
the charge" when an affirmative 

tion program conformed to the 
Guidelines' requirements. The word 
"cHsmissal" is a term of art used by the 
Commission in Its procedural regula­
tions to refer to all determinations 
other than "reasona~le cause," Be­
Clluse its use was misconstrued in 
many comments, final sections have 
been amended by substituting the 
phrBBe "a determination of no reason­
able cause" where such a finding is 
justified by the facts of the case. 

III. CONSIDERATION 01' RACE. COLOR. 
RELIGION. SEX. AND NATIONAL ORIGIN 
IN EMPLoYMENT DEcISIONS 

Some commentators objected to the 
draft Guidelines because of their 
belief that Title VII requires that all 
employment decisions be made with­
out consideration of race. color, reli­
gion. sex. or national origin. regardless 
of the c1rcwnstances. This conclusion 
does not comport with United States 
Supreme Court decisions Interpreting 
Title VII, nor with the recent decision 
In R.egents oJ the Un'"enrity oJ Cal1./or­
n'a v. Bakke, 98 S. Ct. 2'733 <19'78) (dis­
cussed :ntra). In the Title VII cases. 
the Supreme Court h88 called upon 
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employers ......... to seU-examlne and 
to seU-evaluate their employment 
practices and to endeavor to eliminate, 
so far 88 possible, the l88t vestiges of 
an unfortunate and ignominious page 
in this country'o history.''' Albemarle 
Paper Co. v. Moody. 422 U.S. 405. 418 
(1975). See also. Griggs v. D1Jke Power 
Co .• 401 U.S. 424 (1971). 

Thus. til~ Supreme Court recognizes 
that persons subject to Title VII will 
consider race, sex and national origin 
In their analyses and evaluations. In 
addition, the Court h88 emphasized 
the concept of conciliation and volun­
tary action rather than litigation as 
the priInary method of enforcing Title 
VII. See Occidental Life Insurance Co. 
0/ California v. EEOC,. 432 U.S. 355 
(1977). Voluntary action necessarily 
implies latitude to make a reasonable 
judgem.ent as to whether action 
should be taken and the nature of 
such action. 

At the same time, the Commission 
recognizes that considerations of race, 
color •. religion. sex. and national origin 
are not permissible in other contexts. 
For example. in McDonald v. Sal •. ta Fe 
Trail Transportation Co., 427 U.S. 273 
(1976). the Court held that the anti­
discrimination principle of Title ViI 
could be invoked by white employees 
as well as minority employees. No 
question of affirmative action was in­
volved. The Court held that disparate 
treatment violated Title VII, but spe­
cifically stated that its decision did not 
address any issues relating to affirma­
tive action programs. McDonald, 
supra., at 280, n. 8. For the re880ns set 
forth in § 1608.1. the Commission con­
siders that these Guidelines are con­
sistent with the statute, the Congres­
sionru intent behind It. and the deci­
sions of the Supreme Court. 

IV. Two DIFFERENT JUSTIFICATIONS OF 
VOLUNTARY ACTION: THE RELATION­
SHIP BETWEEEN TITLE VII AND ExEcu­
TIVE ORDER No. 11246. As Amended 
A number of comments Indicated un-

certainty as to the relationship in the 
proposed Guidelines between the ref­
erences to Title VII and the references 
to the Executive Order. These com­
mentators apparently understood the 
Guidelines to mean that affirmative 
actionr~uired by Executive Order 
No. 11246. 88 amended, and its imple­
menting regulations would be lawful 
under Title VII only where the con­
tractor has a re880nable b88is for con­
cluding that such action is necessary 
under Title VII. Th'o} structure of the 
Guidelines has been changed to clarify 
the Commission's origInal interpreta­
tion that action taken pursuant to. 
and in conformity with the Executive 
order, as amended, and its implement­
Ing regulations, does not violate Title 
VII. 

4423 

The legislative history of the Equal 
Employment Opportuntty Act of 19'72 
shows that Congress repeatedly reJect­
ed limitations on affirmative action 
under the Executive Order. including 
the goals and timetables approach 
that had become by that time a cen­
tral feature of the implementation of 
the Order. See. e.g.. 118 Congo Rec. 
1385-1386 <111';!?) (remarks of Sen. 
Saxbe); 118 CO:!lg. Rec. J.664-1665 
(1972) (remarks of Sen. Javlts); 118 
Congo Rec. 1676 (1972) (r:;jecting 
amend>nent offered by Sens. Allen and 
Ervin that would have prohibited re­
quirements for certain types of affirm­
ative actlon. including the goals ap­
proach. under the Executive Order); 
118 Congo Rec. 4918 (1972) (rejecting 
amendment offered by Sen. Ervin that 
would have applied section 703(j) of 
Title VII to the Executive Order}. 

The Commission concludes that 
Congress intended to permit the con­
tinuation of the Executive Order pro­
gram Which required affirmative 
action by government contractors. The 
Congress which acted to allow the Ex­
ecutive Order program to continue 
would not, in th~ same measure. in­
validate it under Title VII. The statute 
should be construed to avoid such a 
contradictory conclusion. especially 
where such a conclusion would under· 
mine the expressed Congressional pur· 
pose of opening employment opportu­
nities to minorities and women who 
had in the past been denied such 
opportunities. 

In the Equal Employment Opportu· 
nity Act of 1972. Congress recognized 
the contractor'S right to rely on af· 
firmative action plans that had been 
approved under the Executive Order. 
See section 718 of Title VII. Further· 
more, Congress In section 715 estab­
lished the Equal Employment Oppor­
tunity Coordinating Councll (com­
posed of the Seifretary of Labor. the 
Chair of the EEOC. the Attorney Gen­
eral. the Chair of the U.S. Civil Serv-

_ ice Commission. the Chair of the U.S. 
Commission on Civil Rights. or their 
respective delegates) "to minimize 
effort. promote efficiency. and elimt­
nate conflict. competition, duplication 
and inconsistency among ..... 
branches of the Federal Government 
responsible for the implementation 
and enforcement of equal opportunity 
legislation. orders. and pOlicies." 42 
U.S.C. 2000e-14. This coordination re­
sponsibility now rests in theCommts­
sion by virtue of 5 U.S.C. 901 et seq., 
as applied by Reorganization Plan No. 
1 <19'18). which was implemented by 
Executive Order 12067 (43 FR 28,967. 
July 30, 19'78). In order to achieve the 
objectives of section 716 and ~ecutive 
Order No. 1206'1. the Commission con­
cludes that it must recognize compli­
ance with the requirements of Execu­
tive Order No. 11246, 88 amended, and 
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Ita Imple:JlentJna relUlat1ons, as a de­
fense to a charIe that the affirmative 
action compUa.nce PI'OII'&ID Is dIacrim1-
natory. The Commlsston concludes 
that adherence to an afflrmatbre 
action compUa.nce proaram approved 
by an appropriate official of the De­
partment of Labor or Its authorized 
agencies Is lawful under Title YD. 
ThIs interpretation thus Insures that 
government contractors WW not be 
subject to inconsistent standards by . 
the Equal Employment OppOrtunity 
Commission and the Office of Federal 
Contract Compliance Programs. 

Thus, the Commission recognizes 
that affirmative action by government 
contractors may be lawful under Title 
VII for either of two distinct reasons: 
(a) Such efforts constitute reasonable 
action to Implement the legislative 
purposes of Title VII, or (b) the action 
was taken pursuant to, and In con­
formity with Executive Order No. 
11246, as amended, and Its implement­
Ing regulations. The Guidelines have 
been revised to reflect these two inde­
pendent justifications for affirmative 
action under Title VII. A separate 
§ 160S.5 governs aff1rmatlve action 
under Executive Order No. 11246, as 
amended. 

The three step analytical proceSll re­
qui_red under § 160S.4 .. when action is 
being Justified under Title VII, Is not. 
necessary under § 160S.5, when action 
Is being Justified as undertaken pursu­
ant to an approved program under Ex­
ecutive Order No. 11246, as amended. 
The cirCumstances In which such af­
firmative action Is required under the 
Executive Order and the nature of 
such affirmative action are established 
by the Department of Labor. 

V. APPROPRIATE STEPS FOR TAKING 
VOLUNTARY ACTION 

A number of comments suggested 
that the Guidelines did not clearly 
define the steps the Commission be­
lieves are appropriate In taking volun­
tary affirmative action. A new I 160S.4 
has been added to explaIn the three 
step process applicable to action justi­
fied under Title VII: reasonable self 
analysis, reasonable basis for conclud­
ing that action Is appropriate, and rea­
sonable action to correct that situa­
tion. The process set forth in § 160S.4 
should be utUized {.o determine wheth­
er the circumstances set forth in 
I 160S.3 are present. Section 160S.5 
covers action pursuant to Executive 
Order No. 11246, as amended. 

VI. REASONABLE SELl' ANAI.YSIS 

Some commentators requested 
further elaboration on the meaning of 
the term "self analysis." Section 
180S.4(a) has been amended to make it 
clear that there Is no single manda­
tory method of conducting the self 
t.o~yaIs. and to refer to the method-

0101rY used by 80vernment contractors 
under Reviaed Order 4 88 & model 
which employers and others may w>e 
in conducting a self analysis. What­
ever method is used. the primary ob­
jective must be to determine whether 
the employment practices operate as 
bUrle.t'B to equal employment oPpOrtu­
nity. 

Some commentatprs suggested that 
the Guidelines may be. subject to 
abuse unless the self analysis Is re­
quired to be in writing. The Commis­
sIon believes that the protection from 
Title VII lIabUlty which may be avaua­
ble under section 713(b)(l) should only 
be recognized where the affirmative 
action plan or program has been care­
fully and consciously developed. Ac­
cordingly, the section 713(b)(1) de­
fense will be recognized by the Com­
mfssion only where the analysis and 
the affirmative action plan or program 
are in writing and are adopted in good 
faith, in conformity with, and in reli­
ance upon these Guidelines. See 
I§ 1608.4(d) and 160S.10. 

However, a reSpOndent who has un­
dertaken the analysis, self-evaluation, 
and development of an affirmative 
action plan of the type described in 
the Guidelines, but has not reduced 
the analysis and plan to writing, may 
IIMert these facts as a defense to a 
charge of disprlmination. The analysis 
and plan need not be in writing. be­
cause the Commlsslor. 10es not gener­
ally require that employer defenses be 
based on written documents. However, 
employers are encouraged to have 
written documentation since such 
written evidence would make It easier 
to establish that an analysis was con­
ducted and that r. plan or program 
exists. See § 160S.4(d)(2). 

In response to comments which ex­
pressed r.oncern that adoption of a 
plan or program might constitute an 
admission of discrimination, 
§ 160S.4(d)(U,makes it clear that it is 
not necessary to state in writing the 
conclusion that a Title VII violation 
exists. 

VII. THE GUIDELINES Do NOT APPROVE 
INADEQUATE REMEDIES 

A number of commentatoIs were 
concerned that violators of the Act 
could use the Guidelines and the sec­
tion 713(b)(l) defense to shield them­
selves from lIabUity for the underlyini 
disCrimination inadequately addressed 
by ar. !!.ffirmative action plan or pro­
gram. The Guidelines do not lend 
themselves to this interpretation. 

The proposed Guidelines stated in 
paragraph VII that the Guidelines 
were not intended to provide stand­
ards for detenninJng whether volun-. 
tary action had fully remed1ed dis­
crimination. The analysis and plan 
contemplated by these Guidelines Will 
not establish whether discrimluation 

ex1ated before the. plan wu adoptr,d, 
PurthenD0f'8, the plan cumot deter­
mine whether dJaeI1mInation mi8llt 
take place subsequent to Ita adoption. 
In addition. the Judgment u to wheth­
er afflrmatl\'c action Is I sufficient to 
elJmJnate dJIIcr1m1n&tion Is & complex 
one which may take into account cir­
cumsta.ncea that may not have been 
included in the analYsIs which under­
lies the affirmative action plan. For 
these reasoDB the existence of the plan 
cannot provide the basis for determin­
ing whether dIscrI.m1nation existed, or 
whether the plan itself provided an 
adequate remedy for such discrimina­
tion. Therefore, the Guidelines state 
that they do not apply to a determina­
tion of the adequacy of an affirmi,ti 
action plan to eliminate dlscr1mJnat 
agaInst previously excluded grou 
Furthermore, the section 713(b)(l) de­
fense is not involved in a determina­
tion of the adequacy of such a plan or 
program. Section 160S.11(a) Is intend­
ed to make it cle&.! that employers, 
labor organizatiOns, or other persons 
who take affirmative action may still 
be liable under Title VII if the plan or 
program does not adequately remedy 
illegal discrimination. 

VIII. No ADMISSION OF 
DISCRIMINATION REQUIRED 

Another group of conunents stated 
that, because the Guidelines do not re­
quire an admission or finding of dls-. 
crim1na.tlon, the Commission may 
thereby approve affirmative action 
which might constitute unlawful dis­
crimination prohibited by Title VI*­
This interpretation is incorrect. 

The proposed Guidelines stated " __ 
paragraph II that the lawfulne;;s of af­
firmative action was not "dependent 
upon an admission, or a finding, or evi­
dence sufficient to prove" that the 
person taking such action had actually 
violated Title VII. After careful analv­
sis and consideration, the Comm1sslon 
Is of the opinion that the statement,· 
as amended, appearing in § 160S.4(b), 
represents an appropriate interpreta­
tion of Federal law and policy for the 
reasons set forth in § 1808.I(c) .• 

These Guidelines provide a suffi­
cient basis to determine whether af­
firmative action Is appropriate. Per­
sons subject to the Act should not, by 
taking reasonable affirmative action, 
be exposed to UabUity under the very 
Act they are seeking to Implement. 
SlmUarly, the law should not force the 
employer or other person to speculate 
whether an arguable defense to a Title 
VII charge would be recoiD1zed by a 
court before taking affirmative action. 
Section 1808.4(b) makes it clear that 
this reasonable basis exists without 
regard to arauable defenses to a Title 
YDaction. 
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IX. Tm: ScoPE or M'PROPRUTE 
VOLUNTARY AcnOR 

Several comments raised Questions 
ooncern1ng the appropriate scope of 
voluntary affirmative action Intended 
by the Guidelines. Some perceive the 
Commission's use of the words "ratios 
and other numerical remedies" in pro­
posed Paragraph IV, In addition to the 
words "goals and timetables", as indi­
cating that the CommJssion was en­
dorsing "absolute quotas" or "fixed 
QUotas" without regard to quallflca­
tions or the circumstances in which 
they were used. The words "ratios and 
other numerical remedies" have been 
omitted fr~m these Guidelines in 
order to avoid ambiguity and to make 
It clear that any numerical objective is 

• 

ubJect to the avaUabffity of sufficient 
ppllcants who are qualified by 
roper, validated standards. 
Affirmative Action under these 

Guidellnes must be reasonable and 
must be related to the problems dis­
closed by the self-analysis. A new 
§ 1608.4(c) has been added to make 
this clear. Affirmative action under 
these Guidelines may include interim 
goals or targets. Such Interim goals or 
targets for previously eXCluded groups 
may be higher than the percentage of 
their avaUabUity In the workforce so 
that the long term goal may be met in 
a reasonable period of time. In order 
to achieve such interim goals or tar­
gets, an employer may consider race, 
sex, and/or national ortgtn In making 
selections from among quallfled or 
QualUiable applicants. Courts have or­
dered actions of this kind In litigated 
cases and In consent decrees. Carter v. 

Cllagher, 452 F.2d 315 (8th Cir. 1972), 
bane, eert. dented (98 S. Ct. 3145 

978); U.S. v. AUeg,'r.eny-Ludlum In­
dustries, Inc., 517 F.2d 826 (5th Olr. 
1975), cerL dented, 425 U.S. 944 (1976). 

X. RELEVANCE or CERTAIR COURT CA,SES 

A number of comments Indicated 
that there were court decisloIlS render-
1ni inappropriate the approach taken 
by the Commifi,"on In these Guide­
lines. Because the proposed Guidelines 
were Issued for comment prior to the 
declslon of the Unltt>!l States Supreme 
Court In the case of Regents oj Untver­
rity oj Cal(fomia v. Bakke. 98 S. Ct. 
2733 (1978), a number of commenta· 
tol'S suggested that either the Guide­
lines were inappropriate In light of the 
declslon of the CalUornia Supreme 
Court In that case, or that the Com­
m1ss1on should walt untU the U.S. Su­
preme Court had Issued its opinion. As 
recommended, the CommJsBIon await­
ed the &.etlon of the Supreme Court In 
that case before promulgatlDa' these 
Guidelines. The Commtsslon has re­
viewed these GuideUnes In 1ight of the 
opinions of the Justices of the Su­
preme Court In Bakke. The CoJDmjs. 
sion concludes that these GuideUnes 
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are consistent with the action of the 
Supreme Court In that case. 

In the Bakke case the university did 
not assert reUance on any detailed 
guidtmce and procedures for crafting 
an affirmative action plan. These 
Guidelines seek to provide such guid­
ance and thereby to establish an ap­
propriate legal foundation for volun­
tary action under Title VII. 

Perhaps the case most frequently 
cited by the commentators as conflict­
ing with the principles artlculq,t,ed In 
the proposed Guidelines was eo split de­
cision In Weber v. Kaiser Alumin,um 
Corp., 563 F.2d 216 (5th Cir. 1977), 
eert. granted, - U.S. -. Weber, 
however, was decided prior to Bakke, 
and therefore did not take into ac­
count the opinions In that case. III ad­
dition, it is fundamentally unfair to 
expose those SUDject to Executive 
Order No. 11246 to risks of liabUtty 
under Title VII when they act in com­
pliance with government requirements 
or when they act voluntarily and ap­
propriately to achieve statutory objec­
tives. Furthermore. the clarification 
provided by these Guidelines Is neces­
sary because the Weber decision may 
be Interpreted to unduly interfere 
with the range of affirmative action 
which Congress intended to permit 
under Title VII.' 

The Commission has examined all 
the deCisions brought to Its attention 
in the comments and other recent. de­
cisions of the United States Supreme 
Court Bnd concludes that none of 
these decisions affect its interpreta­
tion of the circumstances in which af· 
firmative action Is lawful under Title 
VII. 

By v'.rtU(\ of the authOrity vested In 
it by section 713 of Title VII of th~ 
Civil Rights Act of 1964, as amended, 
42 U.S.C. 2000e-12, 78 Stat. 265, and 
after due consideration of all com­
ments received, the Equal Employ­
ment Opportunity COmmission hereby 
iBsues as new Part 1608 of Title 29 of 
the Code of Federal Regulations Its 
"Guidelines on Affirmative Action Ap­
propriate Under Title VII of the ClvO 
Rights Act of 1964, as Amended" as 
set forth below. 

Signed a.t Washington, D.C., this 
16th day of January 1979. 

For the Commtsslon. 

Sec. 

Eu.\RoR SOLIdS NORTOR, 
C1u1ir. 

1808.1 Statement o! PU1'J.)Ol!e. 
1808.2 Wrltten interpretation and oplnlon. 
1808./J Circumstances under which volun-

tary afflrmatlve actlon 111 approprtate. 

'The CommJasfon has taken the poattlon 
that the dec1Blon of the Court of A»~Je&la Is 
lnc:orrect and that the aff~~ve action 
prosram there was lawful The SoUc1tor 
General baa tuen the same PCIIdtlon, and 
the Supreme Court. has now IZ'&Dted getl­
tloDS for a writ of cert1orwi. 
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1808.4 Estab11sh1ng affirmatlve action 
plans. 

1808.5 Affirmative action compUance pro­
grams under e)(ecutive order No. 11348, 
as amended. 

1808.8 Affirmative action plans which are 
part of commission concWatlon or settle­
ment agreements. 

1808.'1 Affirmative action plans or pro­
grams under State or local law. 

1608.8 Adherence to court order. 
1808.9 Reliance on direetions of other gov­

ernment agencies. 
1608.10 Standard of revieW'. 
1608.11 LImitations on thl~ appUcatlon of 

these gutdellnes. 
1608.12 Equal employment opportunity 

plans adopted pursuant to section 71'1 of 
title VII. 

AUTHORITY: Sec. '113 of tlUe VII of the 
Civil Rights Act of 1984. as amended. 42 
U.S.C. 2000e-12. '18 Stat. 265 . 

§ 1608.1 Statement of Purpose. 

(a) Need for Guidelines. ~~lnce the 
passage of Title VII In 1964, many em­
ployers. labor organizations, and other 
persons subject to Title VU have 
changed their employment practices 
and systems t.o Improve empl(.lyment 
opportunities {or minorities and 
women, and this must cont;lnue. 'These 
changes have been underl.aken either 
on the initiative of the em'ployer,labor 
organization. or other peirson subject 
to Title VII, or as a result of concma­
tion efforts under Titlf!: VII, action 
under Executive Order No. 11246, as 
amentf.~d, or under other Federal, 
state, or local laws, or Utigation. Many 
decisions taken pursuant to affirma­
tive action plans or JPrograms have 
been rnce, sex, or natilJlla1 origin con. 
sclous In order to acbiflve the Congres· 
sional purpose of provi,iI1ng equal em. 
ployment opportunlt',v. Occasionally. 
these actions have beel,l cballeliged as 
inconsistent with Title VII, because 
they took Into accourlt race, sex, or na­
tional origin. This is the so-called "re­
verse d1scrtmlnatlon" 1~1alm. In such a 
situation. both the affirmative action 
undertaken to improv'e the conditions 
of minorities and WOlDen, and the ob­
Jection to that act11)Jl, are based upon 
the principles of Title VII. Any uncer­
tainty as to the mmmtng and appllca. 
tlon of Title VII 'in such situations 
threatens the accc1'MPli8hment of the 
clear CongressiOI18J Intent to encour­
age voluntary aftt:r11lABtive action. The 
Commission belle'i'es that by the en­
actment of Title ":11 Congress did not 
Intend to expose those who comply 
with the Act to charges that they are 
violating the vel')' statute they are 
seeking to implement. Such a. result 
would lmmobWze or reduce the efforts 
of many who would otherwtae tate 
action to improve the opportUDItles ot 
minorities and women without lltlaa­
tiOD, thus frustrating the ConareutoD-

. al Intent to encourap voluntary 
action and lncreasinJ the prospect ot 
Title VII llttp,tlon. 'the Comm1aa1on 
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believes that It Is now necessary to 
cluUy and harmonize the principles 
of Title VII In order to achieve these 
Conaresatonal objectives and protect 
those employers, labor organizations, 
and other persons who comply with 
the principles of Title VII. 

(b) Purpoau Q/ 7'ttle VII. Congress 
enacted Title VII In order to improve 
the economic and social conditions of 
minorities and women by providing 
equality of oppOrtunity In the work 
place. These conditions werc part of a 
larger pattern of restriction, eltcluslon, 
discrimination, segregation, and inferi­
or treatment of minorities and women 
In many areas ot llfe. 2 The Legislative 
Histories of Title VII, the Equal Pay 
Act, and the Equal Employment Op­
pOrtunity Act of 1972 contain exten­
sive analyses of the higher unemploy­
ment rate, the lesser occupational 
status, and the consequent lower 
Income levels of minorities and 
women.· The purpose of Executive 
Order No. 11246, as amended, Is simi­
lar to the purpose of Title VII. In re­
spOnse to these economic and social 
conditions, Congress. by passage of 
Title VII, established a national pOUcy 
against dlscrIm1nation in employment 
on grounds of race, color, reUglon, sex, 
and national origin. In addition, Con­
gress strongly encouraged employers, 
labor organizations, and other persons 
subject to Title VII (hereinafter re­
ferred to as "Pbrsons," see section 
701(a) of the Act) to act on a volun­
tary basis to modify employment prac­
tices and systems which constituted 
barriers to equal employment opportu­
nity, without awaiting 1It.igation or 
formal government action. Confer­
ence, conCiliation, and persuasion were 
the primary processes adopted by Con­
gress In 1964, and reaffirmed In 1972, 

'Congress haa alao addressed these condi­
tions In other laws. Including the Equal Pay 
"Act of 1963, Pub. 1.. 88-38,77 Stat. 56 (1963), 
as amended; the other Titles of the Civil 
Rllhts Act of 1964, Pub. 1.. 88-352, 7e Stat. 
241 <196t), ItS amended; the Votina Rights 
Act of 1985, Pub. 1.. 89-110, 79 Stat. 437 
< 1961n, as amended; the FaIr Housing Act of 
1968, Pub. L. 90-284, Title VII, 82 Stat. 73, 
81 (1968), as amended; the Educational Op­
portunity Act <Title IX), Pub. 1.. 92-318, 86 
Stat. 373 (1972). aa amended; and the Equal 
IlInplol'Dlent Opportunity Act of 972, Pub. 
L. 82-281. Be Stat. 103 ~1872), aa amended. 

'Equal Pa)r Act of 1983: S. Rep. No. 176, 
88th Coq., tat Sesa.,1-2 (1983). Civil Rllhts 
Act of 1884: BA Rep. No. 81t, pt. 2. 88th 
Coq.. tat Seas. (1971). Equal Employm!lnt 
OpportUDIty Act of 1872: H.R. ReP. No. 9~-
238, I2d Coq .• tat Sea. <197l>; S. Rep. No. 
'2-415. 82d eon. .• tat SeaL (1871). See alao. 
Ilqual EmploJIDent OpportUDIty Commla· 
IIoD. 8QU1 E",pfo!trMI\t Opportunthl 
Report.-"15, Job PottmaI lor Women fn 
PrCtHIIe ItId ... "" (1877); Equal ElDploJlDent 
OpportunitJ CommJIIion. ""noritia cuad 
WOIMIt '" srm. atld £oeaI Govenarnent­
ZI16 (1,,"); United Statee CommlMlon on 
Cld Rllhla. 80fMI hldfeGton 0/ 8{1fUJl'o 
/01' MIIOPf"- catld 1FoInn <11'18). 

IULES AND IEGULAIIONS 

to achieve these objectives. with en­
forcement action through the courts 
or aaenc1es as a sUPpOrtina procedure 
where voluntary action did not take 
Jilace and conc1l1atton failed. See f '106 
of Title VII. 

(c) InterzwetatWn In /UrthertJnce Q/ 
le¢3latlve "pUrJ)08e. The princJple of 
nondfscrlmlnatlon In employment be­
cause of race, color, rellglon, sex, or 
national origin, and the principle that 
each person subject to Title VII 
shOUld take voluntary action to cor· 
rect the effects of past dJscrlmIna.ilon 
and to prevent present and future dis­
crlmtna.tlon without awaiting lftfga­
tfon, are mutually consistent and in­
terdependent methods of addressing 
social and economic conditions which 
precipitated the enactment of Title 
VII. Voluntary affirmative action to 
improve opportunities for minorltJ.es 
and women must be encouraged and 
protected In order to carry out the 
Congressional Intent embodied In Title 
V11.4 Affirmative action under these 
principles means those actions appro­
priate to overcome the effects of past 
or present practfces. pOUcles, or other 
barriers to equal employment opportu­
nity. Such VOIWltary affirmative 
action cannot be measured by the 
standard of whether it would have 
been required had there been Utiga­
tion, for this standard would under­
mine the legislatiVe purpose of first 
encouraging voluntary action without 
litigation. Rather, persons subject to 
Title VII must be allowed flexiblUty In 
modifying employment systems and 
practices to compOrt with the pur­
poses of Title VII. Correspondingly, 
Title VII must be construed to permit 
such voluntary action. and those 
taking such actlon should be afforded 
the protection against Title VII UablU­
ty which the Commission Is author­
Ized to provide under section 713(b)(l). 

(d) Gutdelines interpret 7'ttle VII 
and aulhaNe use Q/ Section 713(b)(1). 
These Guidelines describe the cl.rcum­
stances In Which persons subject to 
Title VII may take or agree upOn 
action to improve employment oppor­
tunities of minorities and women,. and 
describe the kinds of ~tions they may 
take which are consistent with Title 
VII. These Guldellnes constitute the 
Commission's interpretation of Title 

'VII and wU1 be appUed In the process­
Ing of claims of discrimination which 
Involve voluntary affirmative actfon 
plaIIS and programs. In addition, these 

• AfflrmaUve action often Improvea oppor­
tunities 101' aU members of the wortlorce, aa 
where afflnnatlve action Include8 the post.. 
In8 of notlcee of Job vacanclea. Similarly, 
the Intecratlon of prevtously Ielr8lf,ted 
Jobs meant that all wnrkel'l wIlJ be proYided 
opportunlUes to enter Jobs J)revloully re­
stricted. See. e.g., BBOC v. AT&T, U8 P. 
SUpp. 1022' <E.D.Pa. 1978). catrd. 558 P. 2d 
187 (3rd CiT. 1877>. CMt. MttWd. M act. 
1141 (1978) . 

Guidelines state the c1rcumstances 
under whJch the CommJssfOD will rec­
opize that a person subject to Title 
VII Is entitled to assert that actions 
were taken "In IOOd faith. In conform­
Ity with. and In rellance upOn a writ­
ten interpretation or opinion of the 
Commfssfon," Includlnll rellanee upOn 
the interpretatIon and opinion con­
tained In these Guldellnes, and there­
by Invoke the protection of section 
'l13(b)(1) of Title VII. 

(e) Review Q/ e:d8tin" plana recom­
mended. Only affirmative action plans 
or programs adopted In good faith, In 
conformity with, and In reliance upon 
these Guidelines can receive the full 
protection of these Guldellne~, Inclu(l· 
Ing the section 713(b)(l) defense. See 
• 1608.10. Therefore, persons SUbJecte to Title VII who have existing affirma 
tlve l.ction plans, programs, or agree­
menw are encouraged to review them 
In llght of these Guldellnes, to modify 
them to the extent necessary to 
comply with these Guidelines, and to 
readopt or reaffirm them. 

§ 1608.2 Written interpretation and opin­
Ion. 

These Guidelines constitute "s, writ­
ten Interpretation and opinion" of the 
Equal Employment Opportunity Com­
mission as that term Is used In section 
713(b)(l) of Title VII of the Civil 
Rights Act of 1964, as amended. 42 
U.S.C. 2000e-12(b)(1), and section 
1601.33 of the Procedural Regulations 
of the Equel Employment Opportuni­
ty Commission (29 CFR 1601.30; 42 FR 
55,394 (October 14. 1977». Section 
713(b)(1) provides: 

In any action or proceeding baaed on • 
alleeed unlawful employment practice. 
person mall be subject to any lIabWty or 
punitlhment for or on account of (1) the 
commJsslon by such penon of an unlawful 
employment practice It he pleads and 
.,rovea that the act or omJaton complained 
of was In IJQOd faith, In conformity with, 
and In reliance on any written interpreta­
tion or opinion of the Commission • • '. 
Such a defense, It establlabed, shall be a bar 
to the action or proceedlng, notwlthstand­
ms that • • • after such act or oml8alon, 
!lu~h Jnterpretatlon or oplDion Is modttled 
or reI1Clnded or Ia determined by Judlclal au· 
thority to be Invallt! or of no lep} effect • • • 
The appUcabWty of these Guidelines 
Is subject to the llmftatlons on use set 
forth In f 1608.11. 

• 1108.3 Cln:UIIlItanceI under whleh vol· 
untary afIIrmaUv. aetlon Is appropri. 
ate. . 

(a) Adt1e1'H td/eCt. Title VII prohJblts 
Practices. proc:edurea, or pOlleteis whJch 
have an IUlvene Impact unleIJ they 
are Juatlfled by b~ neceIIlty. In 
addltlOIl, Title VII proerrlbea Practices 
wbJch "tend to deprive" P8I'IIOna of 
equal employment opportunities. Ern. 
ployers. labor oqulratlonl and other 
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persons subject to Title VII may take 
afflrmatlve action bailed on an analy­
sis Which reveala facta conatltutlng 
actual o' potential advene Impact. if 
such adverse Impact Ia Ukely to result 
from existing or contemplated prac­
tices. 

(b) ERects 0/ J)rtor diacrim(na.to", 
J)mcUce&. Employers, labor organiza­
tions. or other penona subject to Title 
VII may also take affirmative action 
to correct the effects of prior c:UscrImI­
natory practices. The effects of prior 
dJscrImInatory practices can ~e initial­
ly, Identified by a comparison between 
the employer's work force, or a part 
thereof, and an appropriate segment 
of the labor force. 

(c) Limited labor pool. Because of 
historic restrictions by employers, 
labor organizations, and others, there 

Aiu'e circumstances in which the avalla­
.,le pool, particularly of qualified mi­

norities and women, for employment 
or promotional opportunities is artifi­
cially lImlted. Employers, labor organi­
zations, and other persons subject to 
Title VII may, and are encotL.-aged to 
take affirmative action in such circum­
stances. ir.:::luding, but not limited to, 
the following: 

(1) Training plans and programs, in­
cluding on-the-job training. which em­
phasize providing minorities and 
women with thc opportunity, skill. 
and expericence necessary too perform 
the functions of skilled trade;.;, crafts, 
or professions; 

(2) Extensive and focused recruiting 
activity; 

(3) Elimination of the adverse 
impact caused by unvalidated selection 
criteria (see sections 3 and 6, Uniform 

tEuideHllCs on Employee Selection 
ocedures (1978), 43 FR 30,290; 
,297; 38,299 (August 25, 1978»; 
(4) Modification through collective 

bargaining where a labor organization 
represents employees, or unilaterally 
where one does not, of promotion and 
layoff procedures. 

§ 1608.4 Establishing affirmative action 
plans. 

An affirmative action plan or pro-
~'gram under this section shall contalri 

three elements: a reasonable self anal­
ysis; a reasonable basis for concluding 
action is appropriate; Pend reasonable 
action. , 

(a) Reasonali-e sel! anall/sia. The ob­
jective of a self analysis is to deter­
mine whether employment practices 
do, or tend to, exclude, disadvantage, 
restrict, or result in adverse impact or 
disparate treatment of previously ex­
cluded or restricted groups or leave 
uncorrected the effects of prior dis­
crimination, and if so, to attempt '.0 
determine why. There is no mand,­
tory method of conducting a self anal­
ysis. The employer may utilize tech­
niques used in order to comply with 

Executive Order No. 11248, as amend­
ed. and Ita implementing regulations, 
including 41 CPR Part 80-2 (known as 
Revfsed Order 4), or related orders 
llaued by the Office of Federal Con­
tract COmpliance Programs or its au­
thorized qeneies, or may use an anal­
)'Ills sImllar to that required under 
other Federal. state, or local laws or 
reaulatloDS' prohibiting employment 
dfscrImInation. In condu~tng a self 
analysis, the employer, ~bor organiza­
tion, or other person subject to Title 
VU should be concerned with the 
effect on Its employment practices of 
circiunstances which may be the result 
of discrimination by other persons or 
institutions. See GriggS v. Duke Power 
Co., 401 U.s. 424 (1971). 

(b) Reasonable basia. If the self anal­
ysis shows that one or more employ­
ment practices: (1) Have or tend to 
have an advcrse effect on employment 
opportunities of members of previous­
ly exclUded groups, or groups whose 
employment or promotional opportu­
nities have been artificIally limited, (2) 
leave uncorrected the effects of prior 
discrimination, or (3) result In dis.,a­
rate treatment, the per30n making the 
self analysis has a reasonable basis for 
concluding that action is appropriate. 
It is not necessary that the self analy­
sis establish a violation of Title VII. 
This reliSonable bas's exists without 
any admission or formal finding th::.t 
the person has violated Title VII, and 
without regard to whether there exists 
arguable jefenses to a Title VII 
action. 

(c) Reasonable actto1!. The action 
taken pursuant to an affirmative 
action plan or program must be ! ea­
sonable hl relation 1;:.> the prob!ems 
disclosed by the self analysis. Such 
reasonable action m:\y include goals 
and timetables or other approprlate 
employment tools which recogni:c;e the 
race, sex, or nationf'l origin of appli­
cants or employees. I~ may include the 
adoption of practices which will f'limi­
nate the 9.l)tual or potential adverse 
irupact, disparate treatment, or effect 
or past discrimination by providing op­
portunities for members of groups 
which have been excluded, regardless 
of whether the persons benefited were 
themselves the victims of prior J:olicies 
or procedures which produced the ad­
verse impact or disparate treatment or 
which ptlrpetm\ted past discrimina­
tion. 

(1) nlustrations 0/ appropria.te oJ­
Jirmative action. Affirmative action 
plans or programs may include, but 
are not llmlt.ed to, those described in 
the Equal Employment Opportunity 
Coordinating Council "Policy State­
ment on Affirmative Action Programs 
for State and Local Government Agen­
cies," 41 FR 38,814 (September 13, 
1976), reaffiimeCl and extended to all 
persons subject to Federal equal em-

442'1 

ployment opportunity laws and orders, 
in the Uniform. Guidelines on Employ­
ee Selection Procedures <11'18) 43 Fa 
38,290; 38,300 (Aq. 25, 19'18). That 
statement reads, in relevant part: 

When an employer has reuon to belleve 
that Ita select10n procedurea have • • .. ex­
clusionary effect • • ., It should Inltlate at­
flrinatlve &tepa to remedy the 8ltuation. 
Such &tepa, which In destan and execution 
may be race, color. sex or ethnic 'consctous,' 
Include, but are not Umlted to, the follow­
Ing: 

The establishment of a long term goal and 
short range, interim goals and timetables 
tor the specific Job classifications, aU of 
Which should take Into account the avaU­
abillty of basically quaUfled persons In the 
relevant job market; 

A recruitment program designed to attract 
qualified members of the group In question; 

A sYstematic effort to organize work and 
re-deslgn Jobs In ways that provide opportu­
nities for perscns lacking 'journeyman' level 
knowledge or skills to enter and, with appro­
priate training, to progress In a career field; 

Revamping selection Instruments or pro­
cedures which have not yet been validated 
In order to reduce or eliminate exclusionary 
effects on particular groups In particular 
job classifications; 

The Initiation of mr.asures designed to 
assure that members f f the affected group 
who are qualified to perform the Job are in­
cluded within the pool of persons from 
which the selecting official makes the selec­
tion. 

A systematic effort to provide C!l.reer ad­
vancement training, both classroom and on­
the-job, to employees locked Into dead end 
JObs; and 

The e3~blishment of a system for regu­
hlrly monitoring the effectiveness 1)( the 
particular affirmative acUon program, IUld 
procedw'es for making tlmeb-' adJu1ltm1mts 
In this program where effectiveness 13 not 
d(;monstrated. 

(2) Standards 0/ reasonable action. 
In considering the reasonableness of a 
particular afflrma.tive action pllUl or 
progl'am, the Commission will general­
ly apply the following standards: 

(i) The plan sr..ould be tai!ored to 
solve the problems which were identi­
fied in the self lUlalysis, see § 1608.4(0.), 
supra, and to ensure that employment 
systems operate fairly in the future, 
while avoiding unnecessar~' restric­
tions on opportunities for the work­
force 88 a whole. The race, sex, and 
national origin conscious provisions of 
the plan or program should be main­
t.ained only so long as is neceS3l1.ry to 
achieve these objectives. 

(11) Goals and timetables shOUld be 
reasonably related to such consider­
ations as the effccts of past discrimi­
nation, the need for prompt elimina­
tion of adverse impact or disparate 
treatment, the availablllty of basically 
qualified or qualifiable applicants, and 
the number of employment opportuni­
ties expected to be available. 

!tU Written or unwritten plans or 
programB-(1) Written plans requ(red 
for 713(b)(1) Protection. The protec­
tion of section 713(b) of Title VII wU1 

IIIDIIAL IIGIS1II. VOL 44, NO. 14-111DAY, IANUMY 19, 1979 169 



the basis of a complaint toed under 
Title VII or is alleged to be the Justlf!­
cation for an action which is chal­
lenged under Title VII. the Commis­
sion will Investigate to determine: (a) 
Whether such an Order exists and <b) 
whether adherence to the affirmative 
action plan which is part of the Order 
WiiB the basis of the complaint or Justi­
flcatt~ll. If the Commission so finds. It 
,.r,ll issue a determinatIon of no rea­
sonable cause. The Commission Inter­
'prets Title VII to mean that actions 
taken pursuant to the direction of a 
Court Order cannot gIve rise to liabili­
ty ~der Title VII. 

I 1608.9 Reliance on directions of other 
government agencies. 

When a charge challenges an affirm­
ative action plan or program. or when 
such a plan or program is raised as Jus­
tification for an employment decision. 
and when the plan or program was de­
veloped pursuant to the requirements 
of a Federal or state law or regulation 
which in part seeks to ensure equal 
employment opportunity. the Commis­
sion will process the charge In accord­
anCll with § 1608.10(a). Other ageucies 
with equal employment opportunity 
responsibilities may apply the princi­
ples of these Guidelines In the exer­
cise of their authority. 

11608.10 Standard of review. 
(a) AJ/irmative action pians or pro­

grams not spec'(fically relying on these 
guidelines. If. during the Investigation 
of a charge of discrbnlnation filed 
with the Commission, a respondent as­
serts that the action complained of 
was taken .pursuant to an In accord­
ance with a plan or program of the 
type described In these Guidelines, the 
Commission will determine whether 
the assertion is true, and If so, wheth­
er such a plan or program conforms to 
the requirements of t..,ese guidelines. 
If the Commission so llnds, It will 
issue a detemllnation of no reasonable 
cause and. where appropriate, will 
state that the det..ermlnation consti­
tutes a written Interpretation or opin­
Ion of the Commll'!~Ion under section 
'l13(b)(U. This Interpreiation may be 
relied upon by the respondent and as­
serted 88' a defense In the event that 
new charges involving similar facts 
and f.'.ircum8tances are thereafter toed 
aplnat the respondent, which are 
bued on actions taten pursuant to the 
affirmative action plan or program. It 
the CoJDlDislllon does not so find, It 
wUl proceed with the investigation In 
the'uaual manner_ 

(b) RdC4nce Oft ~ l1Uuten,.. It a 
respondent uaerta that the action 
taken ... pursuant to and In accord­
ance with a plan or prolP'8lll which 
wu adopted or Implemented In IOOd 

IULES AND REGULATIONS 

faith, In conformity with, and In reU­
ance upon these Guidelines, and the 
self analysis and plan are In writing, 
the Commission will determine wheth­
er such assertion is true. It the Com­
mission 80 finds, It will so state In the 
determInation of no reasonable cause 
and will advise the respondent that: 

(1) The Commission has found that 
the respondent is entitled to the pro­
tection of section 713(b)(l) of Title 
VII; and 

(2) That the determination is itself 
an additional written Interpretation or 
opinion of the Commission pursuant 
to section 713(b)(l). 

§ 1608.11 Limitations on the application 
of these guidelines. 

(a) No determination 0/ adequacy 0/ 
plan or program. These Guidelines are 
applicable only with respect to the cir­
cumstances described In § 1608.l(d), 
above. They do not apply to, and the 
section 713(b)(1) defense is not availa­
ble for the purpose of, determining 
the adequacy of an affirmative action 
plan or program to eliminate discrimi­
nation. Whether an employer who 
takes such affirmative action has done 
"no ugh to remedy such discrimination 
will remain a question of fact In each 
case. 

(b) Guidelines inapplicable in ab­
sence 0/ aJ/irmative action. Where an 
affirmative action plan or program 
does not exist, or where the plan or 
prograftt is not the basis of the action 
complained of, these Guidelines are in­
applicable. 

(c Currency 0/ plan or program. 
Under section 713(b)(l), persons may 
rely on the plan or program only 
during the time when it is current. 
Currency is related to such factors as 
progress In correcting the conditions 
disclosed by the self analysis. The cur­
rency of the plan or program is a ques­
tion of fact to be determined on a case 
by case basis. Programs developed 
under Executive Order No. 11246, as 
amended, will be deemed current In ac­
cordance with Department of Labor 
regulations at 41 CPR Chapter 60, or 
successor orders or regulations. 

§ 1608.12 Equal empl01lllent opportunity 
plana adopted punuant to aeetion 717 
01 Title VII, 

If adherence to an EqUal Employ­
ment Opportunity Plan. adopted pur­
suant to Section '11'1 of Title VII, and 
approved by an appropriate offlc1al of 
the U.s. CiVil Service COmmission, is 
the bastI of a complaint fUed under 
Title VII, or Ia alleged to be the Juatlfl· 
cation for an action under Title VII, 
these Guidelines will apply In a 
manner slmUar to that set forth In 
• 1608_5. The ColDDlflllon will Issue 
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regulations setting forth the proce­
dure for proceSlllng such complaints. 

[PR Doc. 79-2025 Filed 1-18-79; 8:45 aml 

[657~) 

PART f601-PROCEDURAL 
REGULATIONS 

Illuance of Interpretation and 
Opinion 

AGENCY: Equal Employment Oppor­
tunity Commission. 
ACTION: Final rule. 
SUMMARY: The Commission is today 
publishing In final form a set of 
Guidelines on Affirmative Action (44 
FR 4422 >, to encourage voluntary 
action to eliminate employment dis­
crimination. Section 1601.33 of thea 
Commission's regulations is being. 
amended to reflect a new method, con­
templated by these Guidelines, by 
which the Commission may issue an 
"Interpretatioiu of opinion" of the 
Commission within the meaning of 
Section 713 01' Title VII of the CMI 
Rights Act of l.964, as amended. 
EFFECTIVE :DATE: February 20, 
1979. 
FOR FURTHER INFORMATION 
CONTACT: 

Peter C. Robertson, Director, Office 
of Policy Implementation, 2401 E 
Street, NW., Room 4002A, Washing­
ton, D.C. 20506 (202) 254-7639. 

SUPPLEMENTARY INFORMATION: 
The Commission's new Guidelines on 
Affirmative Action contemplate that 
In instances where a charge of dis~ 
Inatlon has been toed and the ~~~ 
mission finds that the treatment com­
plained of occurred as a result of af­
firmative action procedures consistent 
with its Guidelines on Affirmative 
Action, the Cornm1asion will issue a de­
termination of no reasonable cause. 
This determination may contain lan­
guage statlna that it is "a written in­
terpretation or oplnilln of the Com­
mission" wlt.hIn the meanina of Sec­
tion 713(b)(1) of Title VII of the CiVil 
Rights Act of 19S4, as amended. The 
respondent In such a case may rely 
upon this determination 88 a defense 
to any subsequent complaints of dls­
crimination which Involve similar facts 
and clrcumatances, If the subsequent 
actions complained of wert' ~ taken 
by the respondent under Its affirma­
tive action procedures. 

SUch lanIUa8e will aJao appear In 
no-cauae determinations whlenever the 
Comm1saloD flnda that the aetlon com­
plainedof occurred pursumt to an af­
firmative action plan adoptE!d In Sood 
faith compUance With, anel rel1ance 
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be accorded by the CommJssion to a 
person subject to Title VII only if the 
self analysis and the afflnDatlve 
action plan are dated 8,nd in writing, 
and the plan otherwise meets the re­
quirements of Section 713(b)(1). The 
Commission will not require that 
there be any written statement con­
cluding that a Title VII violation 
exists. 

(2) Reasonable cause determina­
tions. W nere an affirmative action 
plan or program Is alleged to violate 
Title VII, or Is asserted as a defense to 
a charge of discrimination, the Com­
mission will investigate the charge in 
accordance with Its usual procedures 
and pursuant to the standards set. 
forth in these Ouideline3. whether or 
not the analysis and plan are in writ­
ing. However, the absence of a. written 

~elf analysis and a. written afIirmative 
.action plan or program may make it 

more difficult to provide credible evi­
dence that the analysis was conducted, 
and that action was taken pursuant to 
a. plan or program based on the analy­
sis. Therefore; the Commission recom­
mends that, such a.nalyses and plans be 
in writing. • 

§ 1608.5 Affirmative action compliance 
programs under Executive Order No. 
11246, 88 amended. 

Under Title VII, IaIfirmative action 
compliance program.~ adopted pursu­
ant to Executive Order No. 11246, as 
amended, and its Implementing regula­
tions, including 41 CFR Part 60-2 (Re­
vised Order 4), will be considered by 
the Commission in Ught of the similar 
purpost;s of Title VII and th~ Execu­
tive Order, and the Commission's re-«nsibillty under Executive Order 

. 12067 t() avoid potential conflict 
ong Federal equal employrnen\; op­

portunity programs. Accord!n3ly, the. 
Conun1ssion will process Title VII 
complaints involving such affirmative 
action compliance programs under this 
section. 

(a) Procedures Jor review oJ Affirma­
tive Action Compliance Programs. If 
adherence to an affirmative action 
compliance program adopted pursuant 
to Executive Order No. 11246, as 
amended, and its implementing regula­
tions, Is the basis of a complaint filed 
under Title VII, or Is alleged to be the 
justlflcatlon for an action which Is 
challenged under Title VII, the Com­
mission will Investigate to determine: 

(1) Whether the affirmative action 
compliance program was adopted by a 
person subject to the Order and pursu­
ant to the Order, anli (2) wbether ad­
herence to the program was the basis 
of the complaint or the Justification. 

(1) Programs previously "pprooed. If 
the CollllDbsion makes the determina­
tion descrlbed In paraataph (a) of this 
section and also finds that the affirm­
ative action proll't.Dl has been ap· 
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proved by an appropriate official of 
the Department of Labor or its au­
thorized agencies, or Is part .of a conci­
ltation or settlement agreemElnt or an 
order of an administrative agency, 
whether entered by consent or after 
contested proceedings brought to en­
force Executive Order No. 11246, as 
amended, thto ~ommlssion will issue a 
determination of no reasonable cause. 

(2) Proaram not previously ap­
proved. If the Commission makes the 
determination described in paragraph 
(a), of this section but the program 
has not been approved by an appropri­
ate official of the Department of 
Labor or Its authorized agencies, the 
Commission will: (l) Follow t,he proce­
dure in § 1608.10(a) ar.d r~view the 
program, or (Ii) refer the plan to the 
Dep:!rtment cl Labor for a determina­
tion of whether it is to be approved 
under Executive Order No. U246, as 
amended, and its implementing regula­
tions. If, the Commission nnds that 
the program does conform to these 
Guidelines, or the Department of 
l.abor approves the affirmat.ive action 
compliance program, the CommiSSion 
wm Ulsue a det~rmination oi no lea­
sonable cause under § 160a.lC(Cl). 

(b) Reliance on these guidelines. In 
addition, if the affirmative action com­
pliance program has been adopted in 
good faith reliance on these Guide­
lines, the provisions of section 
713(b)(1) of Title VII and of 
§ 1608.10(b), below, may be csserted by 
the contractor. 

§ 1608.6 Affirmatlvt! action plans which 
\\re part of Commission conciliation or 
settlement agncments. 

(a) Procedures for review of plans. If 
adherence to a conciliation or settle­
ment agreement executed under Title 
VII and approveJ by a responsible of­
ficial of the EJtl0C Is the basis of a 
complaint filed under Title VII, or Is 
alleged to be the justification for an 
action challenged under Title VII, the 
Cor.nmJssion will Investigate to deter­
mine: (1) Whether the concUiation 
agreement or settlement agreement 
was approved by a responsible official 
of the EEOC, and (2) whether adher­
ence to the agreement was the basis 
for the complaint or justification. If 
the Commission so finds, It "Vlli make 
a determination of no reasonable 
cause under § 1608.10(a) and will 
advise the respondent of its right 
under section '1l3(b)(l) of Title VII to 
rely on the concUiatlon agreement. 

(b) Rel(ance on theae gu~deltnes. In 
addition, If the affirmative action plan 
or program has been adopted In good 
faith reHance on these Guidelines, the 
provisions of section 'l13(b)(l) of Title 
VII and of § 1808.10(b>, below, may be 
asserted by the respondent. 

§ 1608.7 Affirmative action plana or pro-
1I'8m.'J under State or loeallaw. 

Affirmative action plans or pro­
grams executed by agreement with 
state or local government agencies, or 
by order of state or local government 
agencies, whethel' entered by consent 
or after contested proceed1ngs, under 
statutes or ordinances described In 
Title VII, will be reviewed by the Com­
mission in light of the slmllar pur­
poses of Title VII and such statutes 
and ordinances. Accordingly, the Com­
mission will process Title VII com­
plaints involving such afflnnatlve 
action plans or programs under this 
section. 

(a) Procedures jor review oJ plans or 
programs. If adherence to an affirma­
tive action plan or program execut.ed 
pursuant to a state statute or local or­
dinance described in Title VII Is the 
basis of a. complaint filed under Title 
VII or I.s alleged to be the Justification 
for an action which Is challenged 
under Title VII, the Commission will 
investigate to determine: (1) Whether 
the affirmative action plan or program 
was executed by an employer, labor or­
ganization, or person subject to the 
statute or ordinance, (2) whether the 
agreement· was approved by an appro­
priate official of the state or local gov­
ernment, and (3) whether. adherence 
to the plan or program was the basis 
of the complaint or justification. 

(1) Previously Approved Plans 01 
~:>rograms. If the Commission finds the 
facts described in paragraph (a) of this 
section, the Comm.lsslon will, 1.1'1 ac­
cordance 'lith the "substantial 
weight" prOvisions of section 706 of 
the Act, find no reasonable cause 
where appropriate. 

(2) Plans or Programs not previouslll 
approved. If the plan or program has 
not been approved by an appropriate 
official of the state or local governa 

.ment, the Commission will follow the 
procedure of § 1608.10 of these Guide­
lines. If the Commission finds that the 
plan or program does conform to these 
Ouidelines, the Commission will mate 
a determination of no reasonable 
cause as set forth In § 1808.10(a). 

(b) Reliance on these gutdeltnes. In 
addition,.1f the affirmative action plan 
or program has been adopted In good 
faith rellance on thes.e GuIdelines, the 
provisions of section 713(b)(1) and 
§ 1608.10(b), below, may be asserted by 
the respondent. 

§ 1608.8 Adherence to court order. 
Parties are entitled to 1:ely on orders 

of courts of competent turlsdlctlon. U 
adherence to an Order of a United 
States District Court or other court of 
competent Jurisdiction. whether en­
tered by consent III after contested 
llttptlon, in a case brought to enforce 
a Federal, state, or local equal enlploy· 
ment opportunlty law or regulatkm. Is 
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upon, the Commission's Guidelines on 
affirmative Action. 

The Commission's procedural regu­
lations are accordingly revised to in­
clude this specific type of no-caUse 
finding as a type of "written interpre­
tation or opinion of the Commission." 

Signed at Washington, D.C. this 
16th day of January 1979. 

For the Commission. 
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ELEANOR HOLMES NORTON, 
Chair. 

RUI.n AND REGUL,ATIONS 

Therefore, 29 CPR 160l.33 is amend­
ed to read as follows: 

§ 1601.33 Issuance or interpretation or 
opinion. 

Only the following may be relied 
upon as a "written interpretation or 
opinion of the Commission" within 
the meaning of Section 713 of Title 
VII: . 

(a) A letter entitled "opinion letter" 
and signed by the General Counsel on 
behalf of the Commission, or 

(b) Matter published and specifically 
designated as such in the FEDERAL REG­
ISTER, including the ColllIl$Sion's 
Guidelines on Affirmative Action, or 

(c) A Commission determination of 
no reasonable cause, issued under the 
circumstances described in § 1608.10 
(a) or (b) of the Commission's Guide­
lines on Affirmative Action 29 CPR 
Part 1608, when such determination 
contains a statement that it is a "writ­
ten interpretation or opinion of the 
Commission." 

[FR Doc. 79-2026 Filed 1-18-79; 8:45 am] 
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Statement by the United 
States Commission on 
Civil Rights on 
Affirmative Action 
(issued July 1, 1978) 

Because of the unequivocal support expressed by 
a majority of the Supreme Court of the United 
States for the I.!onsideration of race and ethnicity in 
admissions programs, the United States Commis­
sion on Civil Rights is heartened by the decision 
of the Court in Regents of the University of Cali­
fornia v. Bakke. The Court's decision is consistent 
with continuing Federal efforts to bring minorities 
into the mainstream of American life through 
affirmative action programs. 

For those who hgve felt that the Federal Govern­
ment has been marking time on affirmative action 
because of possible doubts as to the action that the 
Supreme Court would take in the Bakke case, those 
doubts should now be resolved. 

We recommend that the President instruct the 
appropriate departments and agencies to launch a 
widespread, coordinated program designed to bring 
about the vigorous enforcement of affirmative action 
programs. Specifically, in the furtherance of such 
programs the Department of He:llth, Eoucation, and 
Welfare should provide guidelines to institutions of 

higher education which will enable them to comply 
with the Court's decision. 

The Commission wL., in conjunction with its on­
going responsibility to evaluate Federal civil rights 
enforcement, strictly scrutinize Administration 
efforts in this area. As part of this effort, we are 
requesting the members of our State Advisory 
Committees in each State and the District of 
Columbia to provide within 45 days an assessment 
of public and institutional responses to the Supreme 
Court's dp.cision in their communities. We are also 
as1<ing for their suggestions relative to steps they 
believe can be taken to bring about more effective 
implementation of affirmative action programs. At 
the conclusion of these steps, should it be called for, 
we will submit findings and recommendations grow­
ing out of these oversight activities to the Congress 
and the President. 

The Commission also hope~ that the congressional 
leadership of both parties in the House of Rep=e­
sentatives and the Senate will urge their colleagues 
to refrain from impeding the implementation of 
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affirmative action programs. Currently, for example, 
the House of Representatives has added to the 
Departments of Labor and Health, Education, and 
Welfare appropriations bill for 1~79 an amendment 
designed to prevent the enforcement of any plan 
which includes a numerical requirement related to 
race, "01 or, creed, national origin, or sex. 

In our judgment an all-out effort in behalf of 
affirmative action programs is imperative. This 
Nation can ill afford to continue, for example, to live 
with the existing high rates of unemployment among 
minorities. If Federal agencies now understand that 
they have a clear mandate to proceed with affirma­
tive action programs and if employers understand 
that they are going to respond in such a manner, the 
Nation can look forward to more constructive results 
than have been achieved to date. 

We are releasing today our report "TowarJs 
Equal Educational Opportunity: Affirmative Admis­
sions Programs at Law ar.:' Medical Schools." 
Included is the complete text of our October 1977 
Statement on Affirmative Action in which we advo­
cated the use of numerically bas(:;d racial and ethnic 
considerations as long as they are used in a wuy that 
deals fairly with the rights and interests of all 
persons. The Court's decision acknowledges that 
such considerations may have a place in the formu­
lation of admissions programs. We are particularly 
pleased that the Court cited with approval Harvard 
College's admissions policy which explicitly recog­
nizes that if the college is "to provide a truly 
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heterogeneous environment that reflects the rich 
diversity of the United States, it cannot be provided 
without some attention to numbers. , .. Conse­
quently, when making its decisions, the Committee 
on Admissions is aware that there is some relation­
ship between numbers and achieving the benefits to 
be derived from a diverse student body, and between 
numbers and providing a reasonable environment 
for those students admitted." 

The decision therefore enables b,)th public and 
private institutions to move voluntarily toward the 
goal of true diversity in a realistic and effective 
manner. 

Our report lJeing issued today refers to admissions 
policies folJO\\-ed by a number of medieal and law 
schools-policies which will now have to be re­
viewed to assure conformance with the C0urt's 
decision. 

In our concluding paragraph in this report we 
state that: 

-the Commission considers affirmative ad­
missions programs at the Nation's law and 
medical schools entirely proper and worthy of 
emulation rather than condemnation. Turning 
away from these programs would be an appal­
ling step backward for this society. It could also 
serve as a signal to individuals and institutions 
throughout the Nation that what is past is not 
prologue but is simply forgotten, and that our 
legucy of historical obligations can be ignored. 
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Affirmative Action Programs 
Memorandum From the President. 
July 20, 1978 

Memorandum for the Heads of Execu­
tive Departments and Agencies 

Since my Administration began, I have 
been strongly committed to a policy of 
affirmative action. It is through such 
programs that we can expect to remove 
the effects of discrimination and ensure 
equal opportunities for all Americans. 

With your help, this Administration 
has been able to develop and implement 
meaningful affirmative action programs 
throughout the Federal government, and 
as a result minority employment has in­
creased to its highest level in history. 

The recent decision by the Supreme 
Court in Bakke enables us to continue 
those efforts without interruption. That 
historic deciSIon indicates that properly 
tailored affirmative action plans, which 
provide minorities with increased access 
to federal programs and jobs and which 
are fair to all Americans, are consistent 
with the Civil Rights Act of 1964 and 
with the Constitution. 

I w;.nt to make certain t.hat, in the 
aftermath of Bakke, you continue to de­
velop, implement and enforce vigorrmsly 
affirmative action programs. I also want 
to make certain that the Administration's 
strong commitment to equal. opportunity 
and affirmative action is recognized and 
understood by all Americans. 

JIMMY CARTER 

Monday, July 24, 1978 
Volume 14-Number 29 

Pages 1281-1334 
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INTRODUCTION 

In the year 1977, nothing is more central to the 
success of the long struggle to eliminate racial dis­
crimination from American life than the effort to 
establish equal access to job and career opportuni­
ties. For the better part of two centuries the Fed­
eral Government was indifferent to employment 
discrimination or actively fostered its imposition 
on black people and on other minorities and women 
as well. Only 13 years ago, with passage of the Civil 
Rights Act of 1964, did the emerging consensus that 
employment discrimination was wrong become a 
national policy favoring equal employment oppor­
tunity. 

Title VII of the 1964 law was a clear statement 
of the national will to end unfair treatment of minor­
ities and women in the job market. What was not 
fully apparent in 1964 was the magnitude of the 
effort that would be required to create genuine 
equality of opportunity and the specific measures 
needed to accomplish the task. 

While progress has bee., made during the past 
decade, the current employment situation provides 
disturbing evidence that members of groups histori­
cally victimized by discriminatory practices still 
carry the burden of that wrongdoing. Unemploy­
ment statistics--a critical indicator of economic 
status-reveal a worsening situation for black peo­
ple and members of other minority groups. In 1967 
the national unemployment rate was 3.4 percent 
for whites and 7.4 percent for racial minorities.1 

During the economic expansion of the late 1960s, 
the ratio of black to white unemployment declined. 
But when the economy entered a recession in the 
1970s, minority workers suffered disproportionately. 
In 1976 the rate of unemployment was 7 percent 
for whites and 13.1 percent for blacks and other 
minorities. 2 In August 1977 white joblessness de-

I U.S., Department of Labor, Bureau of Labor Statistics, 
Employment and Earnings, October 1974, p. 51. 

• Robert W. Bednarzik and Stephen M. St. Marie, 
Monthly Labor Review (1977), p. 8. For Hispanic American 
men, the unemployment rate in 1976 was 10.7 Dercent and 
for women, 12.5 percent. U.S., Bureau of the Census, Per­
sons of Spanish Origin in the United States, Current Popu­
lation Reports (March 1976), p. 10. 
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c1ined to 6.1 percent, while minority unemployment 
increased to ] 4.8 percent.3 

The persistence of problems of providing equal 
opportunity is also evidenced by the crisis in un­
employment for minority youth. In 1971, when 15.1 
percent of white teenagers were jobless, the unem­
ployment rate for minority teenagers was 31.7 per­
cent.4 In 1976 white teenage unemployment stood 
at 18 percent, while 39.8 percent of minority teen­
agers were unemployed; and by August] 977 unem­
ployment for minority teenagers had reached a 
staggering 40 percent." 

Income is another important indicator of the 
status of efforts to achieve equal opportunity. In 
1974 the annual median family income for whites 
\\-dS $13,356, compared with $7,808 for blacks and 
$9,559 for Hispanics. For most of the past 
decades, the ratio of black to white family income 
has remained fairly constant while the dollar gap 
between the two groups continues to grow. For 
example, in 1964 the median annual income for 
black families was $3,724 compared with $6,858 
for whites. In 1974 the annual median family in­
come for blacks increased to $7,808 compar~d with 
$13,356 for whites. While the ratio of black to white 
family income has remained fairly constant (at 
about 2: 3), the dollar gap between the two groups 
has increased from $3,000 to $5,500.

6 
Similarly, the 

annual median income in 1973 for families headed 
by males was $12,965, while that for families 
headed by females was only $5,797. In 1973 
women earned a median income which was only 

7 
57 percent of that earned by men. 

As the status and rewards of particular types of 
employment increase, minority participation tends 
to decline. This is particulary true in the professions 
where blacks, who are 11 percent of the popula-

3 U.S., Department of Labor, Bureau of Labor Statistics, 
Employment Situation, August 1977. 

'u.s., Department of Labor, Bureau of Labor Statistics, 
The Social and Economic Status of the Black Population in 
the United States (1971), pp. 52-53. 

• U.S., Department of Labor, Bureau of Labor Statistics, 
Employment Situation, August 1977. 

• U.S., Department of Labor, Bureau of Labor Statistics, 
The Social and Economic Status of the Black Population 
in the United States (1974), p. 25; U.S. Bureau of the 
Census, Persons of Spanish Origin in the United States, 
Current Population Reports, Series P-20, No. 290 (1975). 

1 U.S. Department of Labor, Women's Bureau, 1975 Hand­
book on Women Workers,' Bulletin 297, pp. 127, 138. 

j 
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tion, constitute only 2.2 percent of all physicians, 
3.4 percent of the lawyers aad judges in the coun­
try, and hold oniy 1 percent of thc"wineering 
jobs.s At the gateway to these occupations stand 
the graduate and professional schools. Although 
progress has been made in recent years, in 1976 
the minority enrollment of American law schools 
was only 8 percent, including 4.8 percent black and 
2 percent Hispanic American students. Medical 
schools had a similar enrollment pattern, with an 
8 percent minority enrollment, includi~ 6 percent 
black students and 1.2 percent Mexican Americans.9 

While these racial disparities in job and economic 
status may stem from a web of causes, they provide 
strong evidence of the persistence of discriminatory 
practices. As the Supreme Court has observed, 
statistics showing racial or ethnic imbalance are im­
portant in legal proceedings: 

because such imbalance is often a telltale sign of 
purposeful discrimination; absent explanation, it is 
ordinarily to be expected that nondiscriminatory 
.'tiring practices will in time result in a work force 
more or less representative of the racial and 
ethnic composition of (he population in the com­
munity from which employees are hired.10 

As the diftic,,!ty of fulfilling this expectation has 
become apparent, deroate has also intensified about 
the necessity and p,'opriety of specific measures de­
signed to eliminate di~~riminatory practices and their 
effects cn both hiring .'\nd admissions decisions. In 
1977 the controversy is ct:.'1tered around the concept 
of "affirmative action," a term that in a broad sense 
encompasses any measure, bLyond simple termina­
tion of a discri~inatory practit e, adopted to correct 
or compensate for past 01" presl\nt discrimination or 
to prevent discrimination fro: n recurring in the 
future. Particular applical:ons of the concept of 
affirmative action have given rise to charges of 
"reverse discrimimltion," "preferential treatment," 
and "quota systems"-all, in essence, claims that the 
action sought or imposed goes beyond what is needed 
to create conditions of equal opportunity for minori-

. , U.S., Department of Labor, Bureau of Labor Statistics. 
Current PopUlation Survey, May 1977, and The Social and 
Economic Status of the Black Population in the United 
States. p. 75. 

• National Board on Graduate Education, Minority Group 
Participation ill Graduate Education, A Report with Recom­
mendations (Washington, D.C.: Report No.5, June 1976), 
p. 61. 

,. International Brotherhood of Teamsters v. United 
States, 97 S.C!. 1843, 1856-57 n.20 (1977). 

ties or women and that it imposes unfair treatment on 
others. 

The Commission believes that a sensible and fair 
resolution of the controversy is best served by an 
examination of the specific decisions made by agen­
cies charged with implementing and interpreting the 
law, of the reasons for the decisions, and of what 
the decisions have meant in practical terms to the 
people affected by them. To this end and to offer 
our own views, the Commission has prepared this 
position statement for public di'" ussion and consid­
eration. 

Part I. Institutiofllal Barriers to 
Oppo~tunity 

Perhaps the single most important occurrence in 
the evolution of equal employment law was the 
recognition by the U.S. Equal Employment Oppor­
tunity Commission and by the Supreme Court of 
the United States that the mandate of the Civil 
Rights Act of 1964 could not be fulfilled simply 
by prohibiting practices intentionally designed to 
deny opportunities to minorities.lt In a society 
marred for years by pervasive discrimination in .hir­
ing and promotion, practices that are not racially 
motivated may nonetheless operate to disadvantage 
minority workers unfairly. Accordingly, in the land­
mark case of Griggs v. Duke Power Company,12 
the Suprer.1e Court applied Title VII of the 1964 
act to invalidate general intelligence tests and other 
criteria for employment that disproportionately ex­
cluded minorities if they were not shown to be 
dictated by business necessity. It was conceded that 
the tests used were not deliberately discriminatory, 
but the Supreme Court concluded that: 

[G]ood intent . . . does not redeem employment 

11 The decisions of the EEOC and the Supreme Court 
that the concept of discrimination could not be lim­
ited to racially motivated acts were foreshadowed by the 
adoption of the principle of affirmative action in Executive 
orders governing Federal contracts. See discussion below, p . 
5. 

"401 U.S. 424 (1971). 
"Id. at 432. In a subsequent decision, Albemarle Paper 

Company v. Moody, 422 U.S. 405 (1975), the CGlIrt 
made clear that even if tests are shown to be job related 
they may not be used if alternative devices are avail­
able that do not have a discriminatory e:.'.ect and that also 
serve the employer's interest in an efficient and trustworthy 
work force. • 
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proccdurcs or tcsting mcchanisms that operate as 
"built-in headwinds" for minority groups and are 
unrelated to mea'>uring job capability.13 

The principle of the Griggs case has been ap­
plied to other practices that constitute barriers to 
equal employment opportunity even though they 
are not invidiously motivated. Among these prac­
tices are the following: 

• The reliance of employers and unions on word­
of-mouth contact as a means for recruiting new 
employees. Minority workers generally have 
less access than others to these informal net­
works of employment information, especially 
when the existing work force is largely white.1<J 

• The use of minimum height and weight stand­
ards as requisites for jobs in law enforcement 
and other fields. Such requirements screen out 
many women and may also have an adverse 
impact on Hispanic Americans and other ethnic 
groups. If> 

• The use by employers of arrest records as an 
absolute bar to employment. Many members 
of minority groups, particularly those who 
have !;;rown up in ghetto environments where 
crime rates are high and people are oftt:n ar­
rested on "suspicion," are adversely affected 
by such requirements despite the fact that they 
would be honest and reliable employees. 1G 

• The tendency of some unions and employees 
to favor relutives of current employees for new 
positions. Such policies in the construction 
trades, whether or not racially motivated, have 
operated to perpetuate the effects of past ex­
clusion of minority workersY 

• The relocation of industrial plants from cen­
tral cities to suburban locations where minority 

"See, e.g., Parham v. Southwestern Bell Telephon::: Com­
pany. 433 F.2d 421 (8th Cir. 1970). 

,. See Dothard v. Rawlinson. 45 U.S. L.W.. 48.88 
(1977). where the Supreme Court struck down as Violative 
of the rights of worn.n under Title VII an AlaJ:ama statute 
establishing minimum height and weight reqUlremenls for 
correctional jobs. • 

I. See, e.J!., Gregory v. Litton Systems, 316.F. Sunp. 401 
(C.D. Calif. 1970), af}'d, 472 F.2d 631 (9th Clr. 1972). 

IT See, e.g., Asbestos Workers Local 53 v. Vogler, 407 
F.2d 1047 (5th Cir. 1969). . . . 

IA While this issue has not been addressetj definitively In 
the courts, it has been suggested tha~ employers, though ."ot 
barred from relocatin~ for econo/llIc reason~:,. are req~lred 
under Tille vn 10 make efforts to remove bamers to mmor­
ity employment Ihal may slem from th.e move. See EEOC 
Memorandum: General Counsel 10 Chairman, July 7, 197 J; 
Blumrosen, "The Duty to Plan for Fair Employment: Plant 
Location in White Suburbia," 25 Rulgers LR. 383 (1971). 
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workers have difficulty in obtaining access to 
housing. IS 

The courts have placed some limitations upon 
the usc of an "effects test" to bar practices that dis­
advantage minorities or women. IO In 1977 the ~u­
preme Court held that Title VII does not authonze 
the invalidation of employers' disability pay pro­
grams that excl ude pregnancy from among the dis­
abilities to be compensated for, despite the obvious 
adverse effect upon women employees. 2o 

The Court ha~ also ruled recently that seniority 
systems that are otherwise neutral and legitimate 
clo not become unlawflll under Title VII simply 
because they perpetuatc the effect of discrimination 
that occurred before passage of the law. n While 
this decision is a setback to efforts to obtain full re-· 
dr..,ss for wrongs suffered by minority workers be­
fore 1964, it does not appear to impair the Griggs 
principle, since in the Court's view the holding ~as 
dictated by section 703(h) of Title VII, a specIal 
provision designed to protect "bona fide" seniority 
systems that were not adopted with an intention to 
discriminate. Moreover, the Court made it clear that 
seniority systems must be modified to provide re­
dress (in the form of retroactive seniority) to em­
ployees who had been discriminated against after 
1964 and that the people entitled to relief include 
not only employees whose applications were denied, 
but those WllO were deterred from applying by the 
employer's known policy of discrimination. 22 

The concrete remedies that have flowed from the 
application of the principle of the Griggs case form 
a significant component of affirmative action, They 
include orders that: 

• employers substitute for their old systems of 
word of mouth recruiting specifically designed 
programs to recruit minorities; e.g., visits to 
black colleges :lnci universities, recruitment 

,I> The 141h amendment to the Constitution does no': of 
itself require the invalidation of official acts solely b",?~use 
they have a racially disproportionate impac,t. Se.e 'Yasnmg­
ton v. Davis, 426 U.S. 229 (1976). But the Constl(ull~n does 
afford · .. ide latitude 10 Congress and Slates to prOVide re­
dress for racial'in equity whether intentionally caused or not. 
See discussion below pp. 5-7, 8-11. 

::0 Gilbert v. General Electric Company, 97. S. 91. 401 
(1977). The obvious disadvantage that this rulmg Imposes 
upon women in I~e job market ~as led to a strong move­
ment to amend Title vn to reqlllre that pregnancy be cov-
ered in disability plans. . 

"Tnlernational Brotherhood of Teamstrrs v. United 
Stnte~. 97 S.C!. J 843 (1977). 

"/t1.; Franks v. Bowman Transportation Company, Inc., 
424 U.S. 747 {I 976). 



through minority organizations and media with 
a minority audience, usc of minority employ­
ees to recruit others.23 

• eligibility lists ba~ed on unvalidated tests be 
disearJed and that the tests and other stand­
ards such as the possession of a high school 
diploma be replaced by nondiscriminatory 
standards. 201 

~ that employers and unions institute training 
programs for minority applicants and employ­
ees where minorities have been excluded from 
training opportunities in the past. 25 

An understanding of the underlying basis of deci­
sions that practices resulting in disa'dvantage to 
minorities are unlawful under equal employment 
statutes even though not racially motivated is im­
portant to an appreciation of the rationale for 
broader affirmative action. In Griggs, the decision 
was based in part on the fact that the Duke Power 
Company had previously intentionally excluded 
minority applicants from its work force. To permit 
exclusionary practices to be replaced by a "neutral" 
device that adversely affected minorities would sim­
ply have resulted in the perpetuation of past dis­
crimination. But the decision was also based upon 
a recognition that, wholly apart from the employer's 
past practices or current intentions, the tests being 
used had a discriminatory impact upon minorities. 
This was so because the disproportionate failure rate 
of minorities on tests cf the kind used by the Duke 
Power Company is traceable to discrimination by 
other institutions in our society. As the Supreme 
Court said in a later decision: 

Griggs was rightly concerned that childhood defi­
ciencies in the education and background of 
minority citizens, resulting from forces beyond 
their control, not be allowed to work a cumula­
tive and invidious burden on such citizens f'Jr 
the rest of their lives. 20 

A narrow view would focus exclusively on the 
question of fault, absolving employers and unions 

n U.S. v. Georgia Power Co .. 474 F.2d 906, 925-926 (5th 
Cir. 1973); Franks v. Bowman Transportation Co., 495 F.2d 
398, 420 (5th Cir. 1974), rev'd and remanded on other 
grounds, 424 U.S. 747 (1976). 

"U.S. v. Georgia Power Co., 474 F.2d , at 
917-919. 

.. See, e.g., Leisner v. New York Telephone Co., 358 F. 
Supp. 359 (S.D.N.Y. 1973); U.S. v. Local 86 Tr0nworkers. 
315 F. Supp. 1202 (W.O. Wash. 1970), aff'd, 443 F.2d 544 
(9th Cir. 1971), cert. denied, 404 U.S. 984 (1971). 

'" McDonnell Douglas v. Green, 411 U.S. 792, 806 (1973). 

who arc not badly motivated evcn at the cost of 
marring for life the opportunities of those who have 
suffered discrimination. Fortunately, in interpreting 
equal employment statutes, the Supreme Court has 
rejected that approach in favor of one that permits 
practical intervention at points where it is possible to 
create opportunities that have been denied in the 
past.~· While respecting the rights of f'mployers to 
insist on qualified workers, the Court has applied 
equal employment law to require that the methods 
by which employees are selected do not compound 
deprivation that minorities have faced in the past. 

It is important as well to assess the impact on 
minorities and others of decisions removing institu­
tional barriers to employment opportunity. The dis­
carding of tests or high school diplomas as require­
ments for employment or promotion, the requirement 
that employers go beyond word-of-mouth recruiting, 
and other similar decisions undoubtedl~ adversely 
affect the interests of white employees. All of these 
step::. broaden the field of competition for job oppor­
tunities and decrease the prospect'> for success that 
whites had previously enjoyed. In s,:.,;ne cases the dis­
appointment of expectations can be quite concrete, 
as when white applicants for employment or pro­
motion find that eligibility lists on which they may 
rank high are discarded because the tests on which 
the lists were based were unvalidated and dispropor­
tionately excluded minorities. Indeed, in some in­
stances what is at stake for white male workers is not 
simply the disappointment of expectations but a 
diminution of status or benefits they had already 
achieved. This is so, for example, when courts order 
that individual victims of discrimination be given 
relief that restores them to the place they would have 
occulJied but for the discrimination. When black 
employees who were denied positions are granted 
priority consideration for vacancies and full seniority 
retroactive to the date of denial, white employees 
who have committed no wrong suffer the hardship 
of a relative loss of status or benefits. 

An acknowledgement that the removal of institu­
tional barriers to emplqyment and pursuit of af­
firmative action policies may have adverse effects 
upon the expectations and status of white employees 

"Tn another field, the Supreme Court has refused to per­
mit the reinstatement of literacy tests as a qualification for 
voting because, even though administer"J impartially, the 
te~ts would disadvantage black adults who h~ previously 
attenti',rl segregated schools. Gaston County v. United 
States, 395 U.S. 285 (1969). 
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docs not mean that courts and other agencies are 
insensitivc to the interests of these employees. In 
fact, the Supreme COllrt has held explicitly that 
white employees arc protected from discrimination 
on the basis of race both by Title VII and by the 
civil rights laws enacted during Reconstruction. 2H 

Rather, cases based on the Griggs principle in es­
sence hold that protection of the interests of white 
employees, however innocent of any wrongdoing 
:they may be, cannot be purchased at the expense 
of a continuing denial of opportunity to members 
of groups that have been subjected to J!~crimina­
tion.29 

Viewed from the perspective of minority workers, 
the principal beneficiaries of decisions suspending 
tests or other institutional obstacles 10 equal oppor­
tunity are people who have suffered discrimination 
either at the hands of the particular employer or 
elsewhere in the system. It is true, however, that 
some minority workers who do not fall inlO these 
categories may obtain benefits from the decision. 
A minority applicant who has never experienced 
discriminution in the educational system and whose 
inability to pass a test is unrelated to discrimination 
may, nonctheless, gain from a decision to substitute 
other criteria for hiring for unvalidated tests. The 
reason is that in this situation it would be extraor­
dinarily difficult to fashion a remedy by proceeding 
on an individual or case-by-case basis. As the 
Department of Justice has pointed out in a related 
context: 

Decades of discrimination by public bodies and 
private persons may have far-reaching effects that 
make it difficult for minority applicants to com­
pete ... on an equal basis. The consequences of 
discrimination are too complex to dissect case-by­
case; the effects on aspirations alone may raise 
for minority applicants a hurdle that does not 
face white applicants ... and a [school or em­
ployer] dealing with imponderables cf this sort 
ought not to be confined to the choke of either 
ignoring the problem or attempting the Sisyphean 
task of discerning its importance on an individual 
basis.30 

"See McDonald v. Santa Fe Trail Construction Co .. 427 
V·S: 273 (1976) .. T.he <;'Ollrt held. that a white employee vic­
IImlzed by diSCriminatIOn could Invoke the Civil Rights Act 
of 1866,42 V.S.C. * 1981, in addition to Title VII. 

", In situat ions where white: employees suffer direct in­
jury, e.g., a relative loss of seniority status. as a result of 
action to redress discrimination. they mny be entitled to 
sO~le f.otm of c/)mpen~ation. See discu<~ion below. p. 8. 

. Brief for the United States as amiclis curia(' at 56. 
Regents of the University ()f California v. Bakke. No. 76-
811 (U.S. cert. gran~ed February 1977). 
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Tn short, the task of screening out the few per­
sons not entitled to benefit on the basis of past dis­
crimination could be accomplished only at the cost 
of administrative disruption and of further delaying 
redress for those who have suffered from discrimi­
nation. That cost is simply too large. 

Part II. Numerically-Based Remedies 

The principles governing decisions to remove in­
stitutional obstacles to egual employment opportu­
nity are also helpful in analyzing another important 
ane! controversial aspect of affirmative action: the 
use of numbers, either as goals or, in some in­
stanc';", as requirements in fashioning remedies for 
discrimination. Numerically-based remedies have 
been used by Federal agencies seeking to imple­
ment laws and Executive orders requiring equal 
employment opportunity and by Federal courts 
seeking to devise appropriate remedies for proven 
discrimination. They have also been used in con­
junction with other affirmative action tools by pub­
lic ane! private institutions such as colleges and 
universities undertaking voluntarily to improve op­
portunities for minorities. An understanding of how 
numerically-based remedies came to be used as 
an affirmative action tool and how they have been 
applied in specific contexts is important to any 
effort to judge their necessity or propriety. 

Contract Compliance 
Since the issuance of an Executive order by 

President Franklin D. Roosevelt on the eve of the 
Second World War, the Federal Government has 
pursued a policy of prohibiting racial discrimination 
in the employment practices of businesses that hold 
contracts with the ·government. 

A significant s:,oengthening of the policy came in 
1961 when President Kennedy issm:d a new Execu­
tive order establishing an obligation on the part of 
Federal contractors not only to refrain from dis­
crimination but to undertake "affirmative action" to 
ensure that egual employment principles are fol­
lowed in all compap.y facilities.:ll 

at rn its current form, the provision found in Executive 
Order No. 11246, H, sec. 203, 30 Fed. Reg. 12319, a~ 
amended by Executive Order No. 11375, 32 Fed. Reg. 
14303, which extended coverage to women. 



This order was the first articulation of the con­
cept of affirmative action as a guide to Federal 
equal employment policy. It constituted a recogni­
tion that a simple termination of overt practices of 
discrimination might have little impact on the token 
representation of minority workers in the labor force 
of many contractors. The Executive order also re­
flected implicitly a view that, to the extent that 
employers were prepared to cooperate, the time and 
resources of the contract compliance program would 
be better spent in the development of new channels 
of opportunity for minorities than in efforts to 
assess culpability for discrimination that had oc­
curred in the past. Accordingly, : .. implementing the 
order, Federal officials emphasized specific affirma­
tive steps-e.g., visits to black colleges, contacts 
with minority organizations and media-that em­
ployers would take to increase the participation 
of minority workers. 

As the program has evolved, the Office of Federal 
Contract Compliance Programs, the agency that 
supervises implementation of the Executive order, 
requires contractors to undertake an evaluation of 
their patterns of employment of minorities and 
women in all job categories [41 C.F.R. 60-211(a)]. 
Once this self-analysis is complete, the employer is 
required to identify obstacles to the full utilization 
of minorities and women that may account for their 
representation in small numbers in particular cate­
gories a'1d then to develop an affirmative action 
plan to overcome the obstacles [41 C.F.R. 60-
1 :40]. The affirmative action plan may include 
measures for improved recruiting, new training pro­
grams, revisions in the criteria for hiring and pro­
motion, and other steps. 

While progress was made during the 1960s, it 
became clear that companies that lacked a strong 
will to change existing practices might go through 
the litany of affirmative action steps in a very per­
functory way without securing any significant changes 
in the actual employment and assignment of minority 
and women workers. Out of this experience grew the 
conct~pt of "goals and timetables." Employers are 
asked. to compare their utilization of minorities and 
women with the proportion of minorities and women 
in the availab!e and relevant labor pool, a deter­
mination that may vary with the industry of the 
contractor and the location of the facility or institu­
tion. The contractor is then required to develop 

goals and timetables for achieving a fuller utilization 
of minorities and women [41 C.F.R. 60-2:10 
(1974)V~ 

The goals arrived at are generally expressed in a 
flexible range (e.g., 12 to 16 percent) rather than 
in a fixed number. They reflect assessments of the 
availability of minorities and women for employ­
ment, the need for training programs, and the dura­
tion of such programs. The goals are not properly 
considered fixed quotas, since determinations of 
compliance are not made solely on the question of 
whether the goals are actually reached, but on the 
contractor's good faith effort to implement and ful­
fill the total affirmative action plan [41 C.F.R. 60-
214 (1974)]. The employer is not compeUed to 
hire unqualified persons or to compromise genuinely 
valid standards to meet the established goal. If 
goals are not met, no sanctions are imposed, so 
long as the contractor can cit:monstrate that he made 
good faith efforts to reach them. 

The validity of the contract compliance program, 
including its provisions for goals and timetables, 
has becn repeatedly upheld by the courts.as This has 
occurred in the face of challenges that the program 
involves a constitutionally impermissible use of race 
and conflicts with the congressional policy against 
requiring an employer to grant preferential treat­
ment simply because of racial imbalances that exist 
in the work force. 34 

Although "goals and timetables" provisions, like 
other legal requirements, are capable of misinter­
pretation and abuse in individual cases, there is 
very little evidence that such abuse has occurred. 
Experience shows that they have not been treated 
as fixed quotas requiring the hiring of minorities 
and women regardless of qualification and circum-

'" These requirements are embodied in Revised Order No. 
4, which applies only to nonconstruction contractors. A 
parallel set of requirements has been developed for the con­
struction industry. Where construction contr:...;tors fail to 
arrive at goal~ and timetables of their own in consultation 
with unions, the OFCCP may impose a plan. Before impos·· 
ing a plan, the OFCCP holds public hearings to determine 
the degree of underutilization of minorities, their availability 
for construction work. and projected construction job op­
portunities. See U.S., Commission on Civil Rights, The Fed­
eral Civil Rights Enforcement EDort-1974. vol, V, To 
Eliminate Employment Discrimination (1975) p. 352. 

"See Associated General Contractors of Massachusetts. 
Inc. v. Altshuler, 490 F.2d 9 (lst ('ir. 1973); Southern Illi­
nois Builders Ass'n v. Ogilvie, 471 F.2d 68 (6th Cir. 1972); 
Contractors Ass'n of E. Pa. v. Secretary of Labor, 442 F.2d 
159 (3rd Cir.), cert. denied, 404 U.S. 854 (1971). 

at The congressional 'J01!.;y is embodied in sec. 703(g) of 
Title VII. . 
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stllnces, but rather as tools to remove institutional 
obstades to equal employment opportunity. Indeed, 
the problem may be one not of overzealousness but 
of a lack of sufficient vigor. Since 1975 in the con­
struction industry, only three "hometown" (volun­
tary) affirmative action plans have met or exceeded 
the goals set. Of 29 plans on which the OFCCP was 
a1)le to furnish data, 17 had met less than half the 
goal; and in 7 of these, less than 20 percent of the 
goal was attained.s~ 

Lastly, it should be noted ·that goals and time­
tables can provide a means for simplifying the re­
medial process and easing the administrative burden 
of supervision that would otherwise rest on the gov­
ernment and employers. In many situations, an ap­
propriate remedy for discrimination will permit a 
good deal of subjective judgment to enter into the 
hiring and promotion process. Safeguarding the 
rights of minorities would ordinarily require careful 
checks upon the exercise of such judgment through 
detailed reporting and close supervision by top man­
agement and by government.3G Goals and timetables 
can ease that burden by serving as a valuable 
standard for determining whether the system is pro­
viding the relief envisaged. 

Court Orders 
Although goals and timetable:> are essentially 

flexible targets, after making specific findings of dis­
crimination, Federal courts have sometimes deter­
mined that an effective remedy dictates the estab­
lishment of fixed requirements for hiring. Typically, 
a court may require that a specified percentage of 
all new hires be members of the minority group dis­
criminated against until a specific goal of minority 
participation in the work force is reached. As with 
goals and timetables, the ultimate goal is set with 
reference to the proportion of minority workers in 
the available and relevant labor pool. Once the goal 
of minority participation is achieved, pa3t discrimina-

so Data from the Office of Federal Contract Compliance 
Programs (1977). 

.. See Cooper, Rabb, and Rubin, Fair Employment Litiga­
tion (West Publishing Co.: 1975). pp. 449-50. 

31 The temporary character of the remedy is viewed by 
courts as important to its validity. In Rios v. Steamfitters 
Local 638, 501 F.2d 622 (2nd Cir. 1974), the court said 
that the numerical requirement was properly viewed as a 
racial "goal" ,lot a "quota" because qt:otas imply perma­
nence. It should also be noted that the remedy does not re­
quire an employer to hire unqualified minority applicants. 
but restrains him from filling a specified proportion of 
vacancies with white applicants until he is able to recruit 
qualified minorities. 
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tion may be deemed to have been remedied and the 
employer or union is no longer subject to fixed 
hiring requiremer.ts.J7 

In Carter v. Gal/agher,38 for example, a Federal 
court, having found that the Minneapolis Fire De­
partment had engaged in discrimination against 
minorities, ordered the department to hire one mi­
nority person of every three who qualified until at 
least 20 minority workers were on the staff.30 In 
situations where the major element of discrimination 
was the use of un validated tests that adversely af­
fected minorities, courts may order as an interim 
remedy that separate lists be established for white 
and minority eligibles and that hiring take place from 
the top of each list in a proportion established by 
the court:'o 

As in the cases considered in Part I, it should be 
noted that the minority applicants benefited by 
orders involving numerical requirements may not be 
the same people against whom the employer or union 
discriminated in the past, although they are quite 
likely to have suffered discrimination in segregated 
schools or through other public action. As the court 
stated in the Rios case: 41 

[W]here the burden is directly caused by past 
discriminator~1 practices it is readily apparent that 
if the rights ot minority members had not been vio­
lated many more of them would enjoy those rights 
than presently do so and that the ratio of minority 
members enjoying such rights would be higher. 
The effects of such past violations of the minority's 
rights cannot be eliminated merely by prohibit­
ing future discrimination, since this would be illu­
sory and inadequate as a remedy. Affirmative ac-

"" 452 F.2d 315 (8th Cir. 1971), modified ell ballc, 452 
F.2d 327, cert. denied, 406 U.S. 950 (1972). 

"" This represented a modification of the district court's 
order under which the first 20 new jobs were to be reserved 
for minorities. Other cases imposing similar requiremenls 
include Bridgeport Guardians, Inc. v. Members of tile 
Bridgeport Civil Service Commission, 482 F.2d 1333. 
1340-41 (2nd Cir. 1973); V\Jlcan Society of the New York 
City Fire Department v. Civil Service Commission, 490 
F.2d 387, 398-99 (2nd Cir. 1973); U.S. v. Wood, Wire and 
Metal Lathers International Union Local 46. 471 F.2d 408. 
~12-13 (2nd Cir. 1973); NAACP v. Allen. 493 F.2d 614 
(5th Cir. 1974); Local 53, International Ass'n of Heat and 
Frost Workers v. Vogler, 407 F.2d 1047 (5th Cir. 1969); 
NAACP v. Beecher, 371 F. Supp. 407 (D. Mass. 1974). 

~I See U.S. v. City of Chicago, 41'1 F. Supp. 21& (N.D. III. 
1976). A longer term remedy may involve "differential" val­
idation of the test for minorities and nonminorities. Such 
validation may demonstrate that success on the job may be 
expected for minority applicants' Iho achieve a certain score, 
notwithstanding the fact (hat the score is lower than that at 
which success may be predicted for whites. See Albermarle 
Paper Company v. Moody, 422 U.S. 405 (1975). 

.. Rios v. Steamfitters Local 638, 501 F.2d at 631-32. 



tion is esscntial . . . to place eligible minority 
members in the position which the minority 
would have enjoyed if it had not been the victim 
of discrimination. 

While efforts to identify the "rightful place" that 
members of minority groups would occupy if dis­
crimination had not occurred are necessarily specula­
tive, the most appropriate guide may be found in the 
Supreme Court's suggestion that absent discrimina­
tion, it is to be expccted that work forces will be 
"more or less representative of the population in the 
community from which employees are hired." ·Ie On 
a practical :.is well as a Icgal level, decisions setting 
numerical requirements are hlso justified by the fact 
that they may provide the only meaningful point at 
which the law can intervene to provide opportunity 
for individuals who have been discriminated against 
by other institutions in the past. 

Although the decisions ~re fairly uniform in 
sustaining the setting of numerical requirements :or 
hiring workers after discrimination has been found, 
the courts have had more difficulty in dealing with 
situations where numerical requirements would im­
pinge on the status that nonminority workers have 
already attained. So, for examplc, in one case a court 
of appeals, while sustaining a numerical requirement 
for new hiring, barred a similar requirement for pro­
motions on grounds that it would interfere with 
the established career expectancies of current em­
?loyees.~3 In addition, in the current state of the law, 
it appears that the results of affirmative action pro­
grams (induding those e/nbc-dying numerical re­
quirements) may be un1jone when an employer 
followed an established .~eniority system in deciding 
which employees to lay off.H In part, these decisions 
may stem from the special solicitude manifested in 
Title VII for protecting seniority systems not tainted 
with illegal racial intent. In practical terms, the cases 
have presented special difficulties for courts because 
(a) it is not merely the expcctations of white workers 

.. International Brotherhood of Teamsters v. United 
States. 97 S.Ct. 1843, 1856-57 n.20 (1977). "Community 
is a concept that may have varying applications. Many col­
leges and universities recruit their students and teachers 
from a. national "community." Many employers seck work­
ers only from the region in which their facilities are located. 

" Bridgeport Guardians. Inc. v. Members of Bridgeport 
Civil Service Comm'n, 482 F.2d 1333 (2d Cir. 1973). 
But see. NOW v. Bank of Calif., 347 F. Supp. 247 (N.D. 
Cal. 1973); Leisner v. ?,r~w York Telephone Co., 358 
F. Supp. 359 (S.D. N.Y. 1973). 

"See Watkins v. United Steelworkers Local 2369, 516 
F.2d 41 (5th Cir. 1975); Jersey Central Power and Light 
Co. v. rBEW, 508 F.2d 687 (3rd Cir. 1975). I'aeated 96 
S. Ct. 2196 (1976). 

but their vested status that courts are being asked 
to impingc upon, and (b) the interference is sought 
not necessarily on behalf of a clearly identified indi­
vidual who himself was discriminated against, but 
instead it is on behalf of individual members of a 
class-minority citizens-that have, as a whole, 
suffered discrimination. 

Nevertheless, the outcome of ihe layoff cases is 
troubling because it suggests that opportunities labo­
riously created through the development of affirma­
tive action over a period of years may be destroyed 
in a moment when hard times come. Among the 
legal remedies that have been suggested but not 
yet fully explored are money damages for the loss 
of accrued seniority or an order to employers to 
retain incumbent employees who otherwise would 
be laid off."r. Other public policy initiatives, such 
as work sharing through reduction of hours or rota­
tion of layoffs, have been proposed to preserve 
opportunities created through affirmative action 
while according fair treatment to senior white 
workers. 46 

Affirmative Action by Professional 
Schools 

The most intense controversy about affirmative 
action has centered about the efforts of coUeges 
and universities to increase the enrollment of minor­
ity students. Beginning in the late 1960s and early 
1970s, many institutions of higher education, in­
cluding medical and law schools, initiated programs 
designed to alter the extraordinarily low rate of 
minority participation.47 

The admissions process for most law and medical 
schools is a complex affair. In an effort to reduce 

.., See Watkins v. United Steelworkers Local 2369, 369 F. 
Supp. 1221 (E.D. La. 1974), rev'd on other grounds, 516 
F.2d 41 (5th Cir. 1975). An order to retain incumbents 
would levy the costs of a remedy on the culpable "arty, not 
innocent white or black worke_rs. In McAleer v. Af&T, 416 
F. Supp. 435 (D. D.C. Cir.l976) a male employee who was 
passed over for a promotion in favor of a less senior female 
employee was held to be entitled to monetary compensation 
but not the promotion. The company had acted pursuant to 
a consent judgment in which it bound itself to take affirma­
tive action to redress past sex discrimination. 

"' See, e.g., U.S., Commission on Civil Rights, Last Hired. 
First Fired Layoffs and Civil Rights (l977). 

" While these programs have been undertaken voluntarily, 
most institutions receive Federal grants and are bound by 
Title VI of the Civil Rights Act of 1964 (42. U.S.C. § 2000d 
et seq.), whir.h prohibits discrimination in the operation of 
fedo:rally-assisted programs. Regulations issued by the De­
partment of Health, Education, and Welfare pursuant to 
Title VI authorize affirmative action to correct conditions 
that limit the participation of minorities even in the absence 
of prior discrimination. 45 C.F.R. 80.3{b)(6)(ii). 
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the amount of subjective judgment to be exercised 
in determining qualifications, the schools accord 
significant weight to the college grade point aver­
ages of applicants and to their performance on pro­
fessionally developed aptitude tests. These figures, 
taken. together as a combined score, are deemed a 
reasonable prediction of the likely performance of 
the applicant in his or her first year of professional 
schools. Nonetheless, a great deal of subjective 
judgment enters into the admissions process. The 
moti'l{ation and experience and other personal quali­
ties of applicants are deemed important factors that 
cannot easily be quantified, but only assessed 
through personal interviews and references. Other 
policies of professional schools such as a, desire to 
achie've geographical diversity or (for practkaJ rea­
sons) to accord a preference to the children of 
alumni or contributors militate against the use of 
test and grade performance as the sole determinants 
for admissions. 

The form of affirmative admissions programs 
varies in important respects from institution to insti­
tution,·,q but what is common to virtually all programs 
is a decision to use race as one of the relevant factors 
in d.etermining admissions. Universities continue to 
insist that all applicants selected be qualified, and 
the programs have not r~suJted in the selection of 
minority applicants deemed unlikely to succeed in 
school or in the practice of the professions:19 From 
a pool of qualified applicants ordinarily far larger 
than the number of places available, the professional 
school selects some minority applicants whose com­
bined scores (grade point average and aptitude test) 
are lower than those of some nonminority applicants 

.. In some medical schools, for example, percentage goals 
have been established for minority students in entering 
classes; in some a separate group, usually including minority 
faculty or students, has been created to review the applica­
tions of minority or disauvantaged students; in others, race 
is considered as a factor Withl)ut the setting of specific goals 
of the creation of a separate admissions group. See, Charles 
E. Odegaard, Minoritie.\· in Medicine (New York: Macy 
Foundation, 1977), p. II, citing Wellington and GyorR"ry, 
Draft Report of SUrI'ey alUi Evaluation of Equal Educa­
tional Opportunity in Health Profession Schools (1975), 
table VIIl. 

.. While CCJrts have differed in their views of the consti­
tutionality of affirmative admissions programs, none has 
found rep.son to dispute the representation of the profes­
sional schools that the minority students admitted were 
qualified. See, DeFunis v. Odegnard, 82 Wash.2d II, 507 
P,2d 1169 (1973), I'acated, 416 U.S. 312 (1974); Alevy 
v. Downstate MeJical Center, 39 N.Y.2d 326. 348 N.E.2d 
537 (1976); Bakke v. The Regents of the University of 
California, 18 Cal.3d 34, 553 P.2d 1152 132 Cal. Rptr. 
680 (1976). 
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who are ndt accepted. Invariably, becmIse of other 
factors weighed in the admissions process, some 
white applicants are also accepted whose scores are 
lower than those of applicants who arc rejected. 

The challenge to special admissions programs is 
based on a belief, often strongly held, that it is both 
imprope~- and violative of the t!qual protection clause 
of the 14th amendment for a public body to make 
distinctions based upon race. The harm perceived 
is the exclusion of applicants who are not members 
of the specially admitted group for reasons having 
nothing to do with their qualifications and the cast­
ing of a shadow on the credentials of all minority 
admittees whether their admission was attributable 
to a preference or not. 

Unquestionably, our jurisprudence requires that 
courts view racial classifications made by govern­
mental laws and policies with suspicion and cor­
rectly so, for on careful examination it has been 
found that most such classifications inflict harm upon 
people without justification.Do It is not accurate, 
however, to conclude that all racial distinctions are 
groundless or unconstitutional. Contemporaneously 
with passage of the 14th amendment, Congress en­
acted a law authorizing the Freedmen's Bureau to 
extend special education aid and other benefits to 
black citizens. The law was enacted over the veto 
of President Andrew Johnson and after debates in 
which many of the opponents posed arguments simi­
lar to those being raised currently against affirma­
tive action programs. ilt Through the years, and par­
ticularly in recent times, Congress has enacted laws 
extending certain types of assistance to designated 
racial groups on findings that these groups had spe­
cial needs. Very recently, for example, Congress 
provided in the Public Works Employment Act of 
1977 that a specified portion of public works grants 

'" Set', I!.g., McLaughlin v. Florida, 379 U.S. 184, 192 
(1964); Bolling v. Sharpe, 347 U.S. 497, 499 (1954). 

" President Johnson argued in his veto mes'Sage that such 
legislation would establish a "favored class of citizens" and 
would promote public contlict, Me.lsages alld Pa{lers of Iile 
Presicl('lIts, Vol. VI[ (1974), pp. 3620, 3623. Sev~ral Con­
gressmen and Senators claimed that the hill was unfair to 
whites who had similar needs and that the bill would ulti­
mately harm black people by increasing their dependence. 
Prior to passage of the 14th amendment, Congress had 
pussed a substantially similar bill that. was vetoed by Prd­
dent Johnson, and the veto was sustained partly because 
of doubts about whether the Constitution authorized such 
legislation. A useful summary of the congressional debates 
is contained in the amicus cu/'u/{! brief of the NAACP Legal 
Defense and Educational Fund, Inc., in Regents of the Uni­
versity of California v. Bakke (U.S. S. Ct., Oct. term, 1977 
No. 76-811). 





must be set aside for minority business enterprise.;.52 
The issue, then, in assessing the soundness and 

constitutionality of affirmative action admissions 
programs is whether th~y meet the burden of special 
justification that generally fail& upon public actions 
that make r~cial distinctlons. fi3 A careful and rea­
soned consideration of this question in the courts 
has been impeded by the reluctance of most profes­
sional schools to spread on the public record infor­
mation on two subjects of great relevance: the past 
exclusionary practices of their own and other pro­
fessional schools and the discriminatory activities of 
other public agencies in their own States. Since 
affirmative action admissions programs have been 
m:dertaken voluntarily, university officials have not 
deemed it wise or prudent to make public admissions 
of the culpability of the government of which they are 
a part. Instead, they have offered a variety of other 
justifications for the affirmative consideration of race 
in the admissions process, among them: (a) the 
absence of minorities in any numbers in the pro­
fession; (b) the benefits to students and the profes­
sion of achieving diversity in the student body and 
the profession through the admission of minority ap­
plicants; (c) the need to train professionals who may 
serve as role models for younger minority people; (d) 
the need to train professionals who would serve the 
needs of the poor in minority communities by work­
ing in those communities and encouraging other 
nonminority profe.:;sionals to do so; and (e) the 
need to give special consideration to minority appli­
cants because, as a result of poor education and 
economic burdens, their numerical scores do not 
necessarily reflect their abilities. 54 While al\ of these 
are factors with some degree of persuasive force, 
their strength as a justification for affirmative action 
admis:;ions program~ may be partly ':;0ntingent upon 
the circumstances luat gave risC' to the absence of 
minority professionals in the fi[,~l place, and a history 
of racial exclusion and discrimination may be far 

r., Pub. L. 95-2!!. A compilation of such race-conscious 
laws and programs is contained in appendix A of the brief 
of the United States as amiclls curiae in the Bakke case. 

"" Some have argued that because affirmative action ad­
missions programs are remedial in nature the burden of 
justification should be no more stringent than the "rational 
purpose" test applied in judging the constitutionality of most 
economh:' and social legislation. Without expressing a view 
on this ll!gul question, we assume for purposes of this dis­
cus~ion that public actions making racial distinctions of any 
kind must meet a stricter standard. 

... See, e.g., Bakke v. Regents of the Univeristy of Cal., 
18 Cal. 3d 680, 553 P.2d 1152, 132 Cal. Rptr. 680 (1976). 

more persuasive than other factors taken individ­
ually or col\ectively. 

There is no doubt about the history of racial ex­
clusion in the professional schools. In 1948, one­
third of the approved medical schools had official 
policies of denying black applicants admission solely 
on the basis of race.55 Even after official policies of 
racial exclusion were abandoned, the number of 
black medical students remained very sman. In 
1969-70, black students were only 2.6 percent of 
the total enrollment of medical schools. Hispanics, 
during this same period, were 0.5 percent of medical 
school enrollment.:in Law schools have a similar Ms­
t/ y, many not having abandoned overt exclusion 
until after the Second World War. Most then moved 
to tokenismY I Women have suffered from similar 
policies. Schools have increased their minority and 
female enrollments only recently under' the spur 
of governmental policy and affirmative action admis­
sions programs. 

Nor is it in serious dispute that a very substantial 
portion of minority students applying for profes­
sional schools today have suffered racial discrimina­
tion at the hands of school :;ystems and other gov­
ernment agencie::. For example, in California, site 

of the Bakke case and generally regarded as a rela­
tively progressive State in race relations, public 
school systems serving a majority of the' State's 
children have been found during the last decade to 
have delibe~ately segregated students because of their 
race in violation of the Federal or State constitutions 
or F~deral. civil rights statutes. 58 Other discrimina­
tory practices have included the failure to offer lan-

'" See Johnson, "History of the Education of Negro Phy­
sicians," 42 Journal of Medical Education, 439, 441 (1967). 

'" James L. Curtis, Blacks, Medical Schools and Society 
(Ann Ar!:,Qr: University of Michigan Press, 1971), pp. 34, 
41. Only w:th the initiation of affirmative action admissions 
programs did ,he entry of black students into medical 
schools increase substantially, reaching 6.2 percent in 1975-
76, Odegaard, Minorities in Medicine, p. 31. 

"See, Sweatt v. Painter, 339 U.S. 629 (1950); Missouri 
ex reI. Gaines t·. Canada, 305 U.S. 337 (1938); Gellhorn, 
the Law School and the Negro, 1968 Duke L.J. 1068, 
1069-72, 1093 (1968). 

,.s Among the districts that have been adjudged by courts 
to have discriminated are Los Angeles, San Francisco, San 
Diego, Pasadena, and Oxnard. Others have been found by 
HEW to have violated Title VI of the Civil Rights of 1964. 
See Browh v. Weinberger, 417 F. Supp. 1215 (D.D.C. 1976). 
See also Center for National Policy Review, Justice De­
layed and Denied, (1974), p. 108; and U.S., Commission on 
Civil Rights, The Federal Civil Rights Enforcement EOor(-
1974, Vol. III, To Ensure Equal Educational Opporfunity 
(1975); and A Generation Deprived: School Desegregation 
in Los Angeles (1977). 
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guage instruction to Chinese American and Hispanic 
American children who are not fluent in English, a 
i'ailure that denies them the opportunity to partici­
pate mr.aningfully in the educational process in vio­
lation of the Civil Rights Act of 1964.59 

In sum, whether or not university officials choose 
to articulate it, the fundamental justification for 
affirmative action admissions programs in profes­
sional schools is identical to that which has led courts 
to uphold affirmative action, including numerically­
based remedies, in employment,6o Such programs are 
designed to provide redress, however belated, for 
past practices of racial exciusion of the professional 
schools themselves. Equally as important, the pro­
grams are intended to provide opportunities that 
were denied to many applicants earlier in their lives 
and that may be foreclosed fNever if affirmative 
action is not permitted to intervene.61 

In their impact on nonminorities, the programs of 
professional schools are similar to the affirmative 
redress that has been provided in employment cases 
involving new hiring, in that the effect is not on 
benefits already accrued by. nomrinorities but upon 
their expectations. Although the disappoin~went of 

•• See Lau v. Nichols, 414 U.S. 563 (1974) involving 
Chinese-speaking children in San Francisco whose families 
had recently immigrated to the United States and sustain­
ing a finding of a violation of Title VI of the 1964 act. In 
addition, a substantial number of young people in California 
were born in Southern States and aUemled public schools 
at a time when the racially dual systems had not been 
dismantled. 

•• The legal issues in the two sets of cases, while not iden­
ti~I, are clo~ely pariiIlel. It is true that the results in em­
ployment cases are undergirded in part by the approval that 
Congress has given in Title VII and elsewhere to the con­
cept of affirmative action and that Congress has authority 
under the Constitution to expand definitions of the right to 
equal treatment. See, e.g., South Carolina v. Katzenbach, 
383 U.S. 301 (1966). But it is equally true that the Supreme 
Court has given broad scope to the States in taking volur;· 
tary artion to promote equality, even when the action is 
race cOllscious and is not explicitly designed to remedy a 
constitutional wrong. See, e.g., Swann v. Charlotte-Mecklen­
burg Board of Education, 402 U.S. I (1971), where the 
Court said that State officials may choose to b:llance racially 
public schools even where such schools have not been 
deliberately segregllted. And it we,lld be ironic in the ex­
treme if the deference accorded to States during the many 
years when they countenanced the denial of rights of iacial 
minorities were to be withdrawn now Ihat some States are 
seeking to redress their past failures. 

., It is true, as in employment, that some members of the 
minority groups benefited by the program may not have 
suffered discr:mination. But as the Justice Department has 
noted, it would be an extraordinarily difficult task to require 
professional schools to substitute for their present programs 
a case-by-case examination of the impact of discrimination 
on each minority applicant. Of course, some minority ap­
plicants now gain entry to professional schools without the 
assistance of affirmative admissions programs. 
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expectations ought not to be discounted, it may 
weigh less h~avily than an actual loss of benefits 
and the reasonableness of the expectations must be 
examined. It is said that race-conscious admissions 
programs may have a particularly detrimental effect 
on the prospects for admission of members of other 
ethnk groups who have had to overcome adverse 
socioeconomic circumstances to qualify for profes­
sional careers. 62 But professional schools have pur­
ported for several years to take into account in the 
admissions process the potential shown by those 
who have attained academic success in the face of 
conditions of poverty or other difficult circumstances. 
To the extent that they have failed to do so ade­
quately, the remedy lies not in eliminating programs 
to redress governmentally-fostered discrimination, 
but in increased sensitivity (.and financial aid) to 
applicants who have overcome other forms of ad­
versity. 

Nor is there evidence that the reasonable expecta­
tions of white applicants hav\:' been disappointed in 
other ways. Professional schools have never held out 
the promise that admission would be extended auto­
matically to those with tlh~ highest grades and test 
scores in disregard of all other factors. Moreover, 
during the period when affirmative ac:bn admis­
sions programs have been in operation, governmentf, 
have expanded the number of places in professional 
schools dramatically. The great bulk of these new 
opportunities has gone to white applicants. oa The 
practical effect of affirmative action .dmissions pro­
grams has been to a!lsure that minority applicants, 
long foreclosed by racial discrimination from all but 
token participati0n, would receive a share of these 
new opportunities. 

'" The distinction (lrawn in most programs is between 
groups that historic-ally were explicitly held by government 
to be second-class citizens and that have continued to f.uffer 
discrimination at the hands of government (blacks, Hispanic 
Americans, Asian Americans, and American Indians) and 
other groups (e.g., Americans of Eastern European descent) 
that have suffered other forms of discrimination. A brief 
summary of officially imposed racism against Indians, His­
panic Americans, and Asian Americans is contained in 
Derrick A. Bell, Race, Racism and A merican Law (Boston: 
Little, Brown, 1973), pp. 59-82. 

na Whiie the enrollment of black students in first-year 
medical classes increased 180 percent from 1968 to 1976, 
the actual number of new ,tudents is quite small, since 
blacks were only 2.7 percent of first-year students in 1968. 
White enrollment during this period in:reased 49 percent, 
representing a much greater number of students. See New 
York Times, Sept. 12, 1977, p. 32. 
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Part III. Conclusion 

The aspiration of the American people is fOf a 
"colorblind" society, one that "neither knows nor 
tolerates classes among citizens." r. .. But color con­
sciousness is unavoidable while the effects oersist of 
decades of governmentally-imposed racial' wrongs. 
A society that, in the name of the ideal, foreclosed 
racially-conscious remedies would not be truly color­
blind but morally blind. 

The concept of affirmative action has arisen from 
this inescapable conclusion. The justification f0f 
affirmative action to secure equal access to the job 
market lies in the netd to overcome the effects of 
past discrimination by the employers, unions, col­
leges, and universities who are asked to undertake 
such action. It rests also in the practical need to 
assure that young people whose lives have been 
marred by discrimination in public education and 
other institutions are not forever barred from the 
0ppi;rtunity to realize their potential and to become 
useful and productive citizens. The test of affirmative 
action programs is whether they are wen calculated 
to achieve these objectives and whether or not they 
do so in a way that deals fairly with the rights and 
interests of all citizens. While care must be taken to 
safeguard against abuses, we believe that affirmative 
action as applied in the variety of contexts examined 
in this statement, including those where numerically­
based remedies have been employed, meets this 
fundamental standard. 

Affirmative action programs have been in effect 
in most instances for less than a decade, an eye­
blink in history when compared with the centuries 
of oppression that preceded them. The gains 
~e~ured thus far have been modest and fragile. Yet 
It IS now contended that the civil rights laws of the 
1960s and the gains that flowed to some individuals 
render affirmative action of the kind now undertaken 
unjustified as "special favoritism." In this challenge 
there are ecnoes of a Supreme Court decision almost 
:1 century old: 

'Yhen man has emerged from slavery, and bv the 
~ld of beneficent legislation has shaken off the 
lllseparable concomitants of that state there must 
be some state in the progress of h'is elevation 
when he takes the rank of a mere citizen and 
ceases to be the special favorite of the laws.65 

The Supre~e Court's decision in 1883 that that 
"state of progress" had been reached heralded the 

'~.Plessy v. Ferguson, 163 U.S. 537, 559 (1896) (Harlan, 
1. dlssentmg). 

.., Civil Rights Cases, 109 U.S. 3, 25 (1883). 

cnd of efforts to deal with the consequences of 
slavery and helped usher in the era of enforced 
segregation and discrimination that has persisted 
throughout most of thi-; century. 

A new decision implying that in 1977 this nation 
has reached a state of progress sufficient to justify 
the abandonment of any significant component of 
a~rmative action programs would have similarly 
dIsastrous consequences. Such a decision could only 
be rea~hE:d by ignoring the crushing burden of unem­
ployment, poverty, and discrimination facing bl:v:k 
people and others whose skins are dark. The aball­
donment of affirmative action programs, of which 
numerical goals are an integral part, would shut out 
many thousands of minority students and minority 
ar;d women workers from o?portunities that have 
only recently become available to them,GS 

The short history of affirmative action programs 
has shown such programs to be promising instru­
ments in obtaining equality of opportunity. Many 
thousands of people have been afforded opportunities 
to develop their talents fully-opportunities that 
would not have been available without affirmative 
action. The emerging cadre of able minority and 
women lawyers, doctors, construction workers and 
office managers is testimony to the fact that ~hen 
opportunities are provided they will be used to the 
fullest. 

While the effort often poses hard choices, courts 
and public agencies have shown themselves to be 
sensitive to the need to protect the legitimate inter­
ests and expectations of white workers and students 
and the interests of employers and universities in 
preserving systems based on merit. While all prob­
lems have not been resolved, the means are at hand 
to create employment and education systems that 
are fair to all people. 

It would be a tragedy if this nation repeated the 
error that was made a century ago. If we do not lose 
our nerve and commitment and if we call upon 
the reservoir of good will that exists in this nation, 
affirmative action programs will help us to reach 
the day when our society is truly colorblind and 
nonsexist because all people will have an equal 
opportunity to develop their full potential and to 
share in the effort and the rewards that such develop­
ment brings. 

... A~ t<? minorities in law school admissions, see Law School 
AdmlS~lon Resealch ~ Applications and Aamission to AJJA 
Accented Law Schools: An A nalysis of National Data for the 
Class Entering in tile Fall of 1976 (Frankl1n R. Evans Edu­
cational Testing Service, for the Law School Ad~ission 
COUidl 1977), pp. 44 and 102, table F4. 
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