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- dances, and ceremonies to propitiate animal spirits.
“modern masks do not tell specific stories.

Qur cover is an Eskimo ceremonial mask made by H. Shavings.
of Nunivak Island, in 1970. This one was carved of spruce;
others may be of whalebone or driftwood. The central por-
tion is the head of an animal, while the appendages repre-
sent other important animals--fish, the wings of birds, the
foot of a bear. Masks were originally used during festivals,
Most
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FOREWORD

Qur final report on the official prohibition of plea bargain-
ing in Alaska surveys four years of practice in Alaska's three largest
cities--Anchorage, Fairbanks, and Juneau. The interviews and felony
statistical analysis which comprise this report summarize the results of
hundreds of lengthy conversations about the effects of the prohibition,
and the statistical analysis of nearly 3600 felony cases.

Our thanks must go to hundreds who helped to prepare this
report, from the clerks in dozens of state offices who assisted in
collecting data to heads of agencies who made their records available
for inspection and their time available for interviews. The Plea Bargain~
ing Project staff included Louis Menendez, Robin Binder, Marcia White,
Peggy Viamonte, Colleen Smith, and Chuck Iliff, each of whom contributed
hours of painstaking work. Martha Bender has earned our special thanks
for her patience and care in typing and retyping this report. Two dozen
coders for the felony statistical study pored for months through mountains
of scattered records to track down each defendant and charge—--their care
and accuracy has made possible one of the most comprehensive studies of
a criminal justice system ever undertaken.

Nearly every judge, prosecutor and criminal defense attorney
in the three cities of our study donated time to us, describing the
effects of the plea bargaining ban on his or her practice. Police
investigators, patrolmen and probation officers added their views. Our
Advisory Board members hypothesized, criticized, and helped make sense
of some very complex and, at times, confused issues. Professor Gary Koch
of the Department of Biostatistics at the University of North Carolina,
Chapel Eill, assisted Stevens H. Clarke with the statistical analysis.
Special thanks go to the members of the Judicial Couneil who supported
our efforts in full through some very trying times. Attorney General
Avrum Gross also deserves thanks for graciously donating his valuable
time to Advisory Board meetings and providing us with much illuminating
commentary on his policy. All of these people gave their best to the
project; in doing so, they have helped to make for a fascinating and
rewarding three years for us.

Finally, we thank the National Institute of Law and Enforcement
and Criminal Justice and its staff who have assisted us at every step
with funding, thoughtful analysis and encouragement.

)
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INTRODUCTION

In July of 1975, when the attorney general of
Alaska declared an official, statewide prohibition of plea
bargaining, the announcement surprised analysts of criminal
justice almost as much as it did most Alaskan practitioners.
Plea bargaining had been partially and experimentally forbid-
den in a few American jurisdictions, but these experiments
were marked by caution and were quite limited in scope.
Alaska's prohibition, in sharp contrast, contained very few
exceptions to a general rule made applicable to all felonies
and all misdemeanors throughout the state. Moreoever, the
attorney general instituted his '"noble experiment' without
the benefit of additional funding or added resources of any
kind, and without delay. Made public on July 3, 1975, the
policy took effect on August 15 of the same vyear.

The Alaska Judicial Council's evaluation of the
new policy, funded by the National Institute for Law Enforce-
ment and Criminal Justice, began soon after the experiment
itself was initiated. The evaluation design included two
perspectives on the policy's implementation and effect: it
combined sophisticated statistical "modeling' with discursive,
open-ended interviews to elicit the human practices and
perceptions underlying the statistical evidence.

Our findings strongly suggest that current thinking
about plea bargaining and the effects of reforming or abolish-
ing it should be reconsidered. We found that the relationships
thought to exist between the presence or absence of plea
bargaining and any number of "evils" or "benefits' are
apparently either absent, or accidental rather than causal
associations. For example, although we concluded that the
institution of plea bargaining was effectively curtailed in
Alaska, and that it had not been replaced by implicit or
covert forms of the same practice, we also found the follow-
ing:

* Court processes did not bog down; they accelerated.

® Defendants continued to plead guilty at about the
same rates.

* Although the trial rate increased substantially,
the number of trials remained small.

* Sentences became more severe--but only for relatively
less serious offenses and relatively '‘clean'
offenders.

- (11) -
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The conviction and sentencing of persons charged
with serious crimes of violence such as murder,
rape, robbery, and felonious assault appeared
completely unaffected by the change in policy.

Conviction rates did not change significantly
overall, although prosecutors were winning a

larger proportion of those cases that actually
went to trial.

Loca1.§?y1es of prosecuting and judging were of
overriding importance: Anchorage, Fairbanks and
Juneau differed so greatly that we concluded the
situs of prosecution had stronger associations
with differences in the outcomes of court disposi-
. tions than whether or not those dispositions were
subject to the policy against plea bargaining.

Most of our original hypotheses were disproven,
and we were frequently surprised by the discrepancies between
our expectations and the actual effects of the Alaska's
prohibition. Perhaps some of these unanticipated findings
will serve to open minds and lead to a reexamination of old
beliefs about plea bargaining. :

-(iii)-
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PART ONE

ANALYSIS OF INTERVIEWS

Michael L. Rubinstein
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After our lengthy and heated discussions
of last week on [plea bargaining], I have
given the matter a great deal of addition-
al thought . . . . As a Tresult of these
discussions. I wish to have the following
policy implemented with respect to all
adult criminal offenses in which charges
have been filed on and after August 15,
1975:

(1) . . . District Attorneys and Assis-
tant District Attorneys will refrain from
engaging in plea negotiations with defen-
dants designed to arrive at an agreement
for entry of a plea of guilty in return
for a particular sentence . .

(4) . . . While there continues to be
nothing wrong with reducing a charge, re-
ductions should not occur simply to obtain
a plea of guilty.

(5) iike any general rule, there are go-
ing to be some exceptions to this policy
[which] must be approved by Dan Hickey
[Chief Prosecutor for the Attorney
General] or myself. [Attorney General's
memorandum to all district attorneys and
assistant district attorneys, July 3,
1975]

I. Alaskan Practice Before the Ban on Plea Bargaining

The circulation of the above memorandum by Attorney
General Avrum Gross initiated his attempt to ban plea bar-
gaining in Alaska, where, for as long as most practitioners
could recall, it had been taken completely for granted.l/
The state supreme court had officially recognized the
legitimacy of plea bargaining by amending the Rules of
Criminal Procedure to provide'in Rule 11(e) that the terms

of all negotiated settlements had to be disclosed on the

court record. This Rule also incorporated a guarantee that



if the judge decided to impose a sentence longer than the
one bargained for, the defendant was permitted to withdraw
2/
his official admission of guilt and ask for a trial.”  We
interviewed practitioners in justice-related fields in
Anchorage, Fairbanks and Juneau to learn their perspectives
on how, if at all, the Attorney General's new policy affected
3/ .

the administration of justice.”  Did the ban on plea bargain-
ing make a significant difference?

First we asked how criminal cases were handled
before the ban. How was plea bargaining conducted in 19757
How often did attorneys resolve criminal cases by negotia-
tions? One judge said that before August 15, 1975 plea
bargaining had been an institution.

The institution of plea bargaining [was]

the understanding, tacit or explicit,

that [in] every case--unless it was crys-

tal clear that you had a client who main-

tained his innocence--you went to the D.A.

to see what could be worked out. You

weren't doing your job unless you did go

in there and make the effort to negotiate,

and the D.A. wasn't doing his job unless

he'd listen to a pitch and make conces-

siomns.
Defense attorneys almost always tried to negotiate with
prosecutors; and the prosecutors would usually enter into
the bargaining, although sometimes the parties would fail to
reach an agreement. This occurred more often in aggravated

cases where the state's best offer might be a long jail

sentence, or where the judge could be expected to hand down

- - 3 ¥ e e d - 4 ey I - -

a stiff penalty regardless of any recommendation. In these
circumstances some defendants calculated they had little to
lose and everything to gain by gambling on a trial. Occa-
sionally an accused person strongly maintained his innocence
or simply refused to "cop out" as a matter of principle.
Such cases were either tried or dismissed. Other cases went
to trial because the parties held widely divergent views on
the strength of the evidence and were therefore unable to
arrive at common ground. But a trial was not the only
response to the occasional failure to agree on a disposition.
The defense might admit to guilt as charged within the con-
text of the negotiatiomns, but might nevertheless disagree
strongly over what the case was "worth" in months or years
of jail time, and therefore refuse to accept the district
attorney's best offer. Rather than g0 to trial, the defen-
dant might plead guilty and go to an '"open' sentencing
hearing at which each side might argue and sometimes call
witnesses in support of its notion of a fair sentence.

In effect you were betting that you could

predict the judge's sentence better than

the D.A. You didn't need the D.A.'s recom-

mendation since you thought you would do

better for your client than the D.A. was

willing to offer anyway. If you were

right, and your client got a lower sen-

tence, this was an indication that the

D.A. was out of line. He was out of touch

with reality. If your guy got a higher

sentence, maybe you were the one who was
out of touch. [defense attorney]



Trials and open sentencings were exceptions to the
rule; they were breakdowns in the institution of plea bar-
gaining--in the basic principle of sitting down and working
things out. One private attorney described the negotiation
process this way:

Two lawyers--reasonable people--got to-

gether, looked at their hole cards, worked

out a proposed deal, went to the judge,

and the judge said: 'Yeah, I think that

sounds reasonable,' or 'No, I don't think

that's right.'

Counsél had to negotiate according to their per-
ceptions of the sentencing practices of the judge. It would
be futile for two attorneys to settle upon a proposed dis-
position unless they had reason to believe their solution
would receive ultimate judicial acceptance. A judge's re-
jection of the settlement would not only mean wasted effort
and disappointment, but a diminution in credibility for the
lawyers, especially the assistant district attorney, who
probably had to appear before the same judge many times. In
the words of one superior court judge who had had previous
experience both as a prosecutor and as a defense attorney:

Most of the bargains . . . were within

six months of what the judge would've

given the defendant without any bargain.

You always had to read your judge.

If they mis-read their judge and he decided to impose a

longer sentence, Rule 11l(e), allowing the defendant to
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withdraw his guilty plea, was good insurance against sur-

prise.

Liberal rules permitting pre-trial discovery of
the state's evidence gave defense counsel access to in-

formation which could form a factual foundation for plea

4/
negotiations over what the case was "worth.'"  Preliminary

hearings in the lower courts also encouraged settlements
by providing live-witness previews of trials. These "dress
rehearsals' brought about early dispositions well grounded

in the evidence.

[I]t was not unusual to have the sentence
bargain arrived at shortly after the pre-
liminary hearing, prior to the indictment
even.

There was an attempt by both the attorneys
and the client to sit in there, assess

the evidence and to talk to your client.
At that point or within the next few weeks
there was generally some sort of agreement
which would be worked out. . . . It was

a situation where the assistant [D.A.]

and you ceculd see the evidence at the
preliminary hearing. If there was per-
tinent defense information which might
help dispose of the case you would gener-
ally share that information, at least in
general terms. . And if it looked
like you could work something out, then

it would be to your benefit to go into
specifics. . [assistant public de-
fender]

Until the witnesses actually testify at trial a
superior court judge is often in a poor position to know how
strong the evidence is. Has the state located its essential

witnesses, and are they credible? Are there inconsistencies

-5-
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in the evidence? Are there any legal or constitutional in-
firmities in the underpinnings of the state's case? Is the
defendant in a position to testify, and will he make a good
impression on the jury? Partly because judges realized that
only counsel possessed critical trial-related information of
this nature, and partly in deference to the office of the
district attorney as the state's representative--and the
agency bringing the charges in the first instance--courts

tended to follow prosecutors'’ recommendations.

Sometimes the D.A. would give you a really
good deal on a sentence, one that seemed

a lot lower than the case was worth, but
this would usually be in a case with a
serious flaw in it from their point of
view. Like their main witness is really
squirrelly or confused, or maybe he has
made a bunch of prior inconsistent state-
ments to the cops or to other witnesses.
The D.A. would usually hint to the judge
at the sentencing that the case had.'prob~
lems of proof;' and this would justify

the low sentence recommendation, so the
judge would follow it. [defense attorney]

Attorneys were generally successful in "reading their judges;"

they seldom asked them to swallow unpalatable sentence
recommendations. Accordingly, judicial rejection of plea
bargains was exceptional.

Another reason plea bargains were seldom rejected
had to do with the practice of holding pre-plea conferences.
About half the judges in the study probably participated i%/

these meetings, usually conducted in the judge's chambers.

A pre-plea conference might be requested, for example, 1f

-6~
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the parties were close to working out a settlement but were
stalled on some aspect of it. The judge might tip the
scales by letting the parties see how the court was inclined
to view the matter. Although judges scmetjimes held con-
y

ferences to encourage settlements, more often they entered
the negotiations after the parties had already concluded a
deal; often the defendant or his attormey would seek some
assurance that the judge wouid approve their arrangement
before it was openly stated on the court record. Pre-plea
conferences could be delicate affairs, but they were useful
in preventing judicially unacceptable settlements from being
publicly proposed in open court and rejected. Without such
meetings to '"nail down" negotiated settlements attorneys
might have lost face more often, defendants might have
experienced acute anxiety, and all the actors would have run
an increased risk of being thrust unwillingly into trial by
the unanticipated response of the judge.

Some practitioners advanced other explanations for
why judges rejected very few plea bargains:

The system was one of diffuse responsi-

bility. When the D.A. decided to give

in to the defense attorney's demands, he

would say to himself, 'It's not really

my decision--the judge will have to re-

view the bargain.' At the same time,

the judge would say to himself, 'The

prosecutor represents the state. If he's

happy with this sentence, why should I

stand in the way?' [assistant district
attorney] :



Whenever the judge rejected an agreement
he had to allow the defendant to stand
trial, and judges didn't like trials. As
a result, they refused to depart from
plea agreements even when those agreements
were plainly unwarranted. It worked both
ways. When a plea agreement called for
piped-in sunshine and we recommended pro-
bation, the judges still stuck to the bar-
gain. [probation officer]

Alaskan practitioners were generally comfortable
with the system of plea bargaining, and there were few
rumbles of discontent to presage the Attorney General's
announcement. Plea bargaining allowed attorneys to know the
outcomes of cases in advance, and thus to advise their
clients of consequences, and to make professional decisions

from a secure position.

There were some bad things with plea bar-
gaining. Occasionally, you would just
really steal a case. But most cases didn't
happen that way. They were done on the
basis of what the chances were at trial.
They were usually pretty slight. You
would just factor [those chances] in and
come up with a reasonable sentence. Most
people would plead guilty knowing that
their case was going to be treated in a
reasonable manner. As a defense attorney,
you were buying some insurance that the
judge would not have had a bad breakfast
or decide that your guy was suddenly the
worst type of offender. [assistant public
defender]

This assistant public defender expressed an attitude, almost
a credo, that was shared by many defense counsel and prose-

cutors prior to the ban on plea bargaining: lawyers and

-8-
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clients should work things out on their own; to leave the

resolution of a case entirely in the hands of a judge is to
risk an "off-the-wall" result desired by neither side.
There were certain abusive or potentially abusive
practices associated with Alaskan plea bargaining. The
system of negotiated pleas had clear administrative advan-
tages for prosecutors who could manipulate its possibili-
ties: it gave them better control over the management of
their caseloads. A prosecutor could thin the ranks of file-
folders on his desk either by offering defendants proposals
too tempting to reject, or by the threat of escalating his
sentence recommendation over time to discourage his adver-

sary from raising obstacles in the path of the prosecution.

In the past we could make deals all the
way along. You can really use a plea
negotiation system to make things very
efficient. I was starting my own proce-
dure just before the plea bargaining
policy was announced. I would recommend
my lowest sentences right after the case
was filed. If the defendant filed a lot
of motions or made me work a lot I would
make my recommendations higher. I would
accept no negotiated pleas during the
last week prior to the date the case was
set for trial. This was a very efficient
system and I could control my caseload.
The present system 1is very inefficient
and out of our control once the case gets
beyond intake. We have to prepare for
each case as if it were going to trial.
Then the defendant comes in at the last
day, after the jury is picked, and pleads
guilty. [assistant district attorney]



The plenary power of each assistant district
attorney to encourage guilty pleas by reducing the charge,
the sentence recommendation, or both, made it easier for the
state to prosecute in marginal cases. Prosecutors could
file criminal complaints or even seek felony indictments
without close scrutiny of the evidence, The prosecutor knew
that ultimately any case could be negotiated to a conclusion;
and that the initial charge need not bear very much relation-
ship to the final one, if any. An occasional defendant
charged on the basis of uncertain evidence might be.induced
to plead guilty with the assurance of a minimal penalty
rather than run the risk of more severe sanctions in the
event a jury returned a surprise guilty verdict. However,
we found little reason to believe that plea bargaining led
to the conviction of innocent persons in Alaska.

I only know of one case where a guy pled

guilty to something, and I believe he may

actually have been innocent--although I'm

not really sure. It was my own case. The

guy was offered a deal for an S.I.S. [sus-

pended imposition of sentence] with straight

probation, so he'd get no time and no crim-

inal record. We were right at the trial,

picking the jury. I thought that there was

a chance he'd get convicted--although he

had a good defense. And if he did, I

knew the judge would give him at least

90 days. A couple of weeks later he in-

sisted on withdrawing his plea; he was

allowed to do so, and his case was even-

tually dismissed. [defense attorney]

Plea bargaining was also useful for avoiding

conflicts and arguments with the police over the quality of

their investigations:
_10-
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wished to
attorneys
their own

was still

Before the new policy we were at fault
in taklng just about everything the cops
wogld bring over here. [assistant dis-
trict attorney]

® % %

Before, the cops would come to us with
a very bad crime--say a guy is all cut
up--or a bad rape. We would take them
just because of the nature of the crime.
Maybe the guy gave a confession but it
was bad. Before, we woulg have charged
the guy and dealt it out.%/ [assistant
district attorney]

Plea bargaining could be abused by prosecutors who
avoia work. Some comments by assistant district
seemed to reflect feelings of guilt centered on
actions while the institution of plea bargaining

thriving.

The way it was before, negotiating was
almost mandatory. We had so few trials,
we were afraid of them. It was a trauma-
tic thing--it's not easy to go in there
and lose. I remember one prosecutor had
eleven cases [set for trial] in one week.
He hadn't even looked at omne of the files.
He dealt them all out on the last day,
and he was proud of himself. I'm afraid
we were giving away the farm too often.
It was a little difficult to sleep at
night. [assistant district attorney]

* k%
It's easier just to plea bargain some-
thing out than go through the hassle of

a trial. We became too lax. [assistant
district attorney]

-11-



The whole system became ridiculous. We
were giving away cases we plainly should
have tried. We often said to ourselves,
'"Hell, I don't want to go to trial with
this turkey; I want to go on vacation
next week.' We learned that a prosecutor
can get rid of everything if he just goes
low enough. [assistant district attorney]

% %k %

In negotiated pleas in the old days the
D.A.'s would lie at sentencing to support
their recommendations. Or they would with-
hold information from the judge. [assis-
tant district attorney]

II. The Rationale for the New Policy

The Attorney General's July 1975 edict abolishing
plea bargaining statewide was preceded in February of that
year by a local experiment undertaken in Fairbanks on the
initiative of the District Attorney for the Fourth Judicial
District. The Fairbanks District Attorney's rationale for
his own plea-bargaining ban was clear and simple: he was
concerned with returning the sentencing function to the
courts in order to bring about longer sentences.

The excuse that the courts were giving to

the public for their lenient sentencing

was that their hands were tied by the dis-

trict attorney's sentence bargaining. I

wanted to return the sentencing function

to the courts, and that was my main pur-

pose in carrying out this policy.

Q. But what if the judges were more lenient

than you? What if they took over the sen-

tence function, as you say, but ended up

giving sentences that you didn't like?

A. I would've attempted to focus public atten-

tion on their performance.

-12-
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When the Attorney General later embraced the

notion of restoring sentencing to judges as one of the
primary goals of his policy, he denied that this was in-

tended to encourage harsher penalties.

The real question is whether the judge's
independent judgment is producing any type
of better sentencing than was going on
prior to the policy when sentences were
arrived at through deals. Now in terms

of objective criteria I know none. Cer-
tainly, length of sentence is not a sig-
nificant criterion; it may be exactly the
same. They may be readjusted. Some people
may be getting longer sentences. Some
people may be getting shorter sentences.
[Meeting of Advisory Board to Alaska
Judicial Council's Plea Bargaining Pro-
ject, March 31, 1978]

Even if longer sentences did result, the Attorney General

was unconvinced that they were products of his policy.

And I'm inclined to believe that if we
hadn't done a thing in terms of plea bar-
gaining, sentencing would still be higher
today. I think the sentences are a re-
flection of the temper of the times. And
people are more conservative; and I think
they are just generally more antagonistic
toward violent crime today than they were
traditionally.

I R S

Yeah . . . times are changing very fast.
Remember this is pipeline impact time and
people are upset about the fact that rapes
are taking place on the street in broad
daylight. This isn't New York City. [Id.]

-13-



The Attorney General characterized plea bargaining
as the "least just aspect of the criminal justice system."
He said it was ''degrading to deal," and that elimination of
plea bargaining would be worthwhile for its own sake. In
his view, plea bargaining inappropriately combined considera-
tions of evidentiary strength and predictions of trial suc-
cess or failure with other considerations pertinent to the
treatment or punishment of the already convicted offender.
The Attorney General said that the only legitimate issue in
sentencing was how the court ought to respond to a proven
instance of criminal conduct by an individual defendant; the
strength of the evidence and questions of "triability"

should be regarded separately from sentencing factors

Sentencing, in a nutshell, should be di-
vorced from a decision on whether there
will be a trial and whether an individual
is guilty. But under sentence bargaining,
the two are linked. [Attorney General
Avrum Gross, paper for Special National
Workshop in Plea Bargaining, June 16,
1978.]

® & &

Sentencing should be judicial--it wasn't.
A guy [who deserves ten years] shouldn't
get five years just because you have a
50-50 chance of conviction. I wanted all
extraneous factors eliminated so the judge
was free to decide on the sentence consider-
ing only what's good for the defendant

and what's gocd for society. [Attorney
General Avrum Gross, Statewide Judicial
Conference, Anchorage, Alaska, June 2,
1976.]

-14-

The Attorney General also wished to use no-plea-
bargaining as an administrative tool to help Him achieve
better control over the regional district attorneys and
their assistants, all of whom work for the Department of Law

under his direction.

The major concern I had after I was appointed
Attorney General was the general level of
performance of prosecutors' offices. There
were lots of lag times, the conviction

rates were appalling, especially in one
office. It's very difficult to pinpoint

what the problem was, whether police-D.A.
relati?nships, court system procedures or
what.”

These allusions to inefficiencies and weaknesses are con-
sistent with the statements of some prosecutors reported
earlier--admissions that they had become lazy and lax prior
to the policy change. One Anchorage prosecutor explained
the reasons behind the Attorney General's policy as he
viewed them:

Basically, there is nothing wrong with

plea bargaining, and I don't think the

A.G. believes that there is, either. What

I'm saying is that when I was here in 1973

one of the top trial men in this office,

who had a lot of felony files, and who

is incidentally no longer with us, didn't

try a single case in 1973. You can't tell

me that every one of those cases had evi-

dentiary problems.

Finally, the Attorney General believed that plea

bargaining tended to obscure the individual contribution to

justice of each of the components of the system; consequently
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it hampered reform efforts by making proper allocation of
responsibility more difficult.
prosecutor's functions, and necessarily having a similar

effect on the role of defense counsel, the Attorney General

sought to bring about improvements in the quality of jus-

tice.

reliance upon settlement of criminal cases at the discretion

of lawyers was producing--or at least hiding, injustice.

General's premise that the quality of justice could be im-

Implied in his premise was that the system's heavy

Plea bargaining tends to be the glue that
holds together all the loose joints of
the system. For instance, if you start
from a bad police investigation, what you
do is you can plea bargain it down to some-
thing. That covers that up. If you get
a D.A. who is a lousy D.A., who doesn't
want to try cases, he covers it up by
plea bargaining. If you have a judge who
doesn't want to try cases because he's a
bad judge, he's lazy, he gives all kinds
of bad sentences, one thing or another,
you plea bargain around him. You cover
up all the deficiencies in the system by
the device of plea bargaining.

And when you eliminate it, what happens

is the whole thing tends %o start function-
ing.  The police have to investigate the
cases a little better, the D.A.'s have

to try them better, they have to try them
faster, the court system has to accommo-
date more cases coming through faster,

and everything starts to run just a little
bit better. [Meeting of Advisory Board of
Alaska Judicial Council's Plea Bargaining
Project March 31, 1978]

Some experienced practitioners doubted the Attorney

proved by changing the procedural ground rules.
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By means of narrowing the

You see, you are assuming that under a
no-plea-bargaining system people will
suddenly become ethical and idealistic.
Either they are or they aren't. The
gimmick of eliminating plea bargaining
isn't going to make that difference.
There is necthing to prevent the district
attorney's office from carefully weigh-
ing charges, from not overcharging, from
carefully selecting cases that are to be
prosecuted, if they so desire . . . with
or without the plea bargaining system.
If they den't, it's because they're
sloppy, unethical, careless, don't give
a damn.

* & %

And what I'm saying to you is, the gim-
mickery of abolishing plea bargaining is

neither going to improve nor otherwise
noticeably affect the system for two

reasons.

‘Number one, because the reali-

ties of the situation will force substi-
tutes which amount virtually to the same

thing.

And number two, the quality of

justice that is produced is really a func-
tion of the quality of the minds and
hearts that are involved, not of the rules
or the procedures. And there is nothing
inherently bad in plea bargaining. If

it is abused, it is because there are
people who abuse it, and these same people
will abuse other techniques and other

means.

The Problem of Charge Bargaining

The Attorney General's memoranda and subsequent

statements distinguish between charge bargaining and sen-

tence bargaining.

Although the memos devote much attention

to the former practice, it was repeatedly stressed that the

curtailment of sentence bargaining was the central aim of

the policy. First, attorney-negotiated dispositions stood

out as the clearest obstacles to the stated goal of im-
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proving justice by returning sentencing to judges; and
second, as we shall see, it was far easier to prohibit
sentence bargaining than to make discrete judgments on
instances of "inappropriate" reductions or dismissals of
charges.

In order to prevent the subversion of the sen-
tence-bargaining policy the Attorney General instructed
prosecutors that, except under certain limited circumstances,

they were to make absolutely no recommendation concerning
8/
the length of a defendant's sentence. = Assistant district

attorneys were to '"bring out all factors relevant to a
consideration of sentence,'" but they were not to mention any
numbers, nor were they to recommend any specific form of
disposition, such as probation. The Attorney General ex-

plained the reasons underlying his positiomn.

By forbidding the district attorneys or
assistant districi attorneys to make sen-
tence recommendations in terms of specific
years, I tried to anticipate under-the-
table bargaining that might go on. [For
instance], you are defense counsel, you
say to me, 'Look, I don't want to make a
bargain with you, all I want to know is
what you arvre going to recommend if the
person pleads guilty.' 'Five years?'
'Gee, that seems awfully high to me. You
know, if you were to recommend four years
the guy would probably plead guilty, but
five just sounds too high.' Then two
weeks go by and the guy calls up and says:
'"F've decided I'm going to recommend four
years. Now, %22 do what you want.' All
right? Lo and behold, the guy says, 'Okay,
I'11 plead.' That's an underhanded form
of sentence bargaining. By forbidding
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them to make numerical recommendations
- of any kind, I cut out that possibility.
[Meeting of Advisory Board of Alaska
Judicial Council's Plea Bargaining Pro-
" ject, March 31, 1978]

* & %

Charge bargaining presented more complex problems,
not only of definition, but of implementation and evaluation
as well. An unhappy choice of language in the Attorney
General's first memorandum created the impression that

bargaining might not really be against the new rules.

(4) Plea negotiations with respect to
multiple counts and the ultimate charge
will continue to be permissible under
Criminal Rule 11 as long as the charge
to which a defendant enters a plea of
guilty correctly reflects both the facts
and the level of proof. In other words,
while there continues to be nothing wrong
with reducing a charge, reductions should
not occur simply to obtain a plea of
guilty. [Memorandum of July 3, 1975.
Emphasis supplied.]

The paragraph above seems to embrace implicitly

contradictory propositions. First, that bargaining (''plea

negotiations'") is permissible in multiple-count complaints
and indictments and "with respect to the ultimate
charge;'" and second, that "reductions [in the charge] should
not occur simply to obtain a’plea of guilty." To many
practitioners 'plea negotiations' connoted, among other
things, the practice of reducing charges or dismifsing one

or more counts in multiple-count pleadings in exchange for

the defendant's guilty plea to the remaining charges, or to
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a reduced offense. The Attorney General seemed to be

saying that these "plea negotiations' were still permissible.

On the other hand, he also said they '"should not occur
simply to obtain a plea of guilty.'" But why else reduce or
dismiss charges if not in exchange for guilty pleas? To
confer a benefit on the defendant by reducing charges--even
though the reduction was justified by the evidence--seemed
inconsistent with normal adversary relations unless payment
were exacted in the form of a guilty plea. Can an assistant
district attorney be expected to reduce a charge or dismiss
certain counts in an indictment if he might still be forced
to trial on the remaining counts, or on the reduced charge?
If one was going to war in any event, why not use the big-
gest guns available? This-charging policy proved hard’to
accept.
~ Two weeks after he circulated his first instruc-
tions, recognizing that his new policy on plea bargaining
was attracting wide attention, the Attorney General took
further pains to make himself clearly understood.
I am sure you realize by now that what
started as a discussion among ourselves
as to new office policy has developed in-
to a matter of statewide significance
and national attention. The fact that
we are going to try to end plea bargaining
here has received comment in papers as
far away as Washington, D.C. and New York.
The Judicial Council, the court system
and this office have been contacted by
several national organizations who are
anxious to do an in-depth study of what
occurs once we embark on the new program.

[Memorandum of July 14, 1975]
-20-

On the third page of the same memorandum the
Attorney General discussed the portion of his previous memo

that caused so much confusion.

In my initial memorandum on this sub-
ject, I stated that while prosecutors
should feel free to reduce charges if
facts warrant, I did not want charges Te--
duced simply to obtain guilty pleas. I
am sure with the elimination of sentence
bargaining there will be a great tempta-
tion to charge heavily under the assump-
tion that you can later reduce the charge
in exchange for a guilty plea. I do not
want the office to do that for several
Teasons.

The Attorney General's reasons were, first, that
it would "violate the spirit of what we are trying to do''--
to make the administration of justice more fair. Second, he
believed prosecutors '"will have more chance of obtaining a
guilty plea [if they] make the charge realistic in the first

instance." And his third reason was that

People who believe that this change can-
not be accomplished, . . . are going to
look for any example to prove that. If
you use charge bargaining to obtain guilty
pleas and not because the facts warrant

a reduction in charge, the office 1s go-
ing to be criticized justifiably for do-
ing something that we said we would not

do. I want to give this system a fair

try, and accordingly only reduce chargas
when the level of proof warrants. [emphasis
in originall]

Apparently, not even this explicit memorandum made a suf-

ficient impression upon some prosecutors. On June 30, 1976,
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a year after the second memo, the Attorney General issued

still a third memorandum to his staff.

I realize that to some degree it is in-
evitable that there may be reductions of
charges or dismissals of charges once a
defendant determines to enter a plea.
But I think it is time to tighten up on
initial charging itself. Some District
Attorneys remarked to me at the confer-
ence that they were bringing multiple
charges and multiple counts as a matter
of "tactics."” I do not want that prac-
tice to continue. I want you to file the
charge or charges that you think you can
prove and stick with them until and un-

less you are convinced they are not proper

charges. I reiterate that I do not want
charges reduced or dismissed in order

to obtain a plea. In essence, I do not
want you to set up a charge bargaining
situation by the way the initial charges
are filed. Charges should be dismissed
or decreased only under unusual circum-
stances, only then when justified by the
facts in a case, and not as a quid pro
quo for the entry of a plea of guilty.
[emphasis in original]

* %k %

What I am trying to prevent is deliber-
ate overcharging. That will not be easy
to change, but I want a real effort made.
I know that even if the facts warrant re-
duction on a charge, some of you will be
hesitant to make it if you do not get

some sort of implied or express indication

from the defendant that he will plead
guilty. After all, if the defendant does
not want to plead, why give him the break
of reducing ADW [Assault With a Dangerous
Weapon] to A § B? [Assault and Battery]
The answer lies in the fact that if it is
the kind of case that should be reduced
to an A & B, it is the kind of case that
should be filed as an A § B or reduced to

one if it was initially filed at a higher

level.
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I think over the years much of charging
has become linked with the techniques of
plea bargaining, to the point where fil-
ing the appropriate initial charge for

an offense is not gauged in terms of what
would be appropriate for conviction, but
rather what would be appropriate for bar-
gaining purposes. If we are not going

to bargain, that should not be a relevant
consideration.

The preceding quotations from the Attorney General's

three memoranda show the complexity of the issue and suggest

some of the difficulties confronting a policy-maker who

attempts to eliminate the abusive aspects of charge bargain-

ing and still leave room for the legitimate exercise of

professional discretion. The statements that follow reflect

even more clearly than his memoranda the Attorney General's

thoughts on charge bargaining and how to control it.

what exactly did he mean by 'charge bargaining?"

[Bly charge bargaining I mean it in the
worst connotation, I mean sitting down
and giving up on a case for the conven-
ience of getting a guilty plea and avoid-
ing a trial. . . . Charge bargaining [the
way it has operated during] twenty and
thirty years of prevailing practice [in]
criminal cases is to charge high and nego-
tiate down, or to charge a lot of counts
and negotiate down. If you can change
that philosophy on the part of prosecu-
tors you will eliminate charge bargaining,
but not through a memorandum. Because
there is no objective criterion to control
it. The only way to control it is to
control the attitudes of the people who
engage in it. And that cannot happen
over night, and I didn't pretend that it
would. I'm surprised that it's happ+n-
ing as much as it has. [Advisory Board
Meeting, March 31, 1978] :

-23-
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The Attorney General re-emphasized that he did not
oppdse all charge reductions or dismissals but only those
motivated by ''the convenience of getting a guilty plea and
avoiding a trial." The focus on the assistant district
attorney's state of mind as the central issue leads to
difficulties of administrative control: how to tell whether
any instance of reduction or dismissal of charges was or was
not motivated by mere convenience and the desire to avoid a
trial? In an imaginary confrontation between himself and a
member of his staff, the Attorney General dramatized the

problem.

Charge bargaining is almost impossible
to track because any time you come to
someone and confront them with the fact
that such and such a charge has been re-
duced and a guilty plea has been shortly
thereafter entered, and you say that ob-
viously a bargain took place here, you
get a response: 'Now wait a minute, you
specifically said in your memorandum
that we should reduce charges when we
feel that it is justified.' And I stand
behind that. 'The defense attorney came
in and he told me his case. I listened
to it, and I'm convinced that it was not
second degree murder. I couldn't prove
second degree murder. I had a one-in-
ten chance of proving it. All right,
therefore, under your policy I felt that
it was proper to reduce it to manslaugh-
ter. I don't feel like I shouldn't do
that simply because he is going to enter
a guilty plea when I do, and it will look
like charge bargaining.'

Now that's the identical situation to
when somebody comes in and says, or even
signals, 'If you drop it to manslaughter,
I'1ll enter a plea.' But I don't know
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how to tell the difference, short of put-

ting somebody on a lie detector test.
. - . I mean, I'm not positive, for in-

stance, that all charge bargains are neces-

sarily bad.

In fact, the Attorney General was sure that charge
bargains were bad. He repeatedly indicated that a prosecu-
tor's decision to dismiss or .reduce a charge should never be
based on a bargain: it should not turn upon the agreement

of the defense attorney to advise his client to change his

plea. This exchange or quid pro quo is the essence of the

"bargain" and was precisely what the Attorney’General did
not want. What he probably meant to say in the preceding
quotation was that there were many situations in which
charge reduct;ons or dismissals were quite proper--even
nécessary--as long as they were not elements of a pre-
arranged settlement for the purpose of getting a guilty
plea. Inadvertent misuse of the terms "bargain' and '"nego-
tiations" were the kinds of unconscious mistakes that prob-
ably led to misunderstanding. Partly because of this
ambiguity, and partly because the Attorney General's thoughts
oit charge adjustment were difficult to express in categorical
and unqualified language, the policy was received by others
with a measure of confusion and uncertainty, as evidenced by
the following remarks:

The Attorney General has given so damn

many instructions that they [prosecutors]

can follow any one of them. [defense
attorney]
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* % %

The Attorney General's directives to the
district attorneys were less than clear.
The D.A.'s would try something, there
would be a new meeting with the Attorney
General at which he would tell them not
to do it, then they would try something
else. [private attorney]

% % %

There has been real confusion about when
we could reduce charges and when we could
accept guilty pleas to less than all of
the counts in a multiple-count indictment.
[district attorney]

* % %

Cevrtainly, every time our head D.A. told
us what the policy was it had a different
twist to it, so you didn't ever really
know. [assistant district attorney]

It is also significant that the Attorney General

did not adopt any procedures for monitoring charging prac-
tices on a periodic basis in order to enforce policy com-
pliance. In fact, he specifically rejected this option, as

is evident from his memo of June 30, 1976.

One possibility that has been recently
suggested to me regarding the practice of
charge bargaining is the use of some sort
of a form, given to the defendant or his
counsel, which indicates that a charge is
being reduced or dismissed for reasons
stated thereon and not in return for a
plea of guilty to one or more offenses.
The form would then state that the defen-
dant is free to proceed to trial on the
charge or charges remaining. I prefer not
to have to employ this type of procedure
since I feel that we can continue to rely
on a good faith effort by each of you to
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implement the policy with respect to plea

bargaining that has been articulated here

and in previous memoranda on the subject.

As we shall see in Section Two of this report,
which describes a statistical analysis of the effects of the
ban on plea bargaining, there was 1ittle change in patterns
of charge adjustment between the year before the policy and
the year after it. There is some statistical evidence that
fewer pleas to reduced charges were entered during the first
year following the new policy, and that fewer charges were
dismissed in multiple-count cases. However, with the excep-
tion of some specific offense classes, (e.g. drug felonies),
we found very little significant change in patterns of
charge transformation associated with implementation of the

| : 9/
policy against plea bargaining.”  Nevertheless, follow-up
interviews in 1977 and 1978 strongly suggest, at least in
one location, that reductions in charges have become quite
restricted and uncommon. The comments of some Fairbanks
defense counsel illustrate the point:

In Anchorage, and almost everywhere else,

there are more loopholes tham here.

[Fairbanks] As time goes on I keep see-

ing the loopholes get tightened up here,

to the point where your only advice to a

client is, 'Well, you can plead guilty,

or you can go to trial.' It seems to me

that what you've done is you've just

blocked everyone into a lock step. [assis-
tant public defender]

* % %
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In Fairbanks, the district attorney's

standard phrase is, 'Let the jury decide.'

They'1ll never reduce the charge once

they've made the initial determination.

, They make work for themselves; they have

a lot of unnecessary trials. There is

very little discretion given to the in-

dividual attorneys. [private attorney]

These comments applied to Fairbanks only, and they
were consistent with many others from that city. However,
most Anchorage and Juneau subjects were not nearly so sure
that major changes in charge adjustment occurred. This is
but one of several areas in which interview data and sta-
tistics both suggested marked variations among the three

cities in important aspects of policy implementation.

IITI. Was Plea Bargaining Eliminated?

The answer to this questicua depends mainly on how
one defines '"plea bargaining,'" and on what one means by
"eliminated.'" The following sections describe some of the
effects of the Attorney General's policy and the extent to
which these can be said to evidence the demise of the insti-

tution of plea bargaining.

A, General Observations

The Attorney General's policy had very substantial
effects on the institution of plea bargaining, at least in
Anchorage and Fairbanks. This was clear from interviews
conducted from 1975 through 1978 with judges, assistant

public defenders, private defense counsel and assistant
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district attorneys. Some of these practitioners were ini-
tially quite skeptical of the possibility of enforcing the
plea-bargaining ban; others were ideologically opposed to

the notion of abolishing the practice. Even so, most law-
yers and judges--however reluctantly--conceded a level of

implementation that surpassed their expectations. The

following remarks typify the responses.

If_ygu were to say there's no plea bar-
gailning, then it's all shot™ full of holes.
But if you were to say there's a substan-
tial reduction in plea bargaining--sure.
[assistant public defender]

E

Only about 5 to 7 percent of my cases

are actually plea bargained. Most times,
the district attorney's response is, 'We
can't plea bargain.' Other times, it's,
'We'll check and see.' I don't know who
they're checking with, or whether they
check with anyone at all. More than 90
percent of the time, they don't say that.
[They don't bargain.] [assistant public
defender]

* %

I don't think plea bargaining has been
eliminated totally, but I think it's been
reduced to where it's miniscule--and those
exceptions go to the district attorney

for his decision. Assistant district
attorneys are human--sometimes they'll
back away from a trial too. [assistant
district attorney]

® %

My impression is that the policy is being
carried out in a relatively pure form;
and that it's good. [superior court judge]

% %
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At first, I tended to go over and discuss
cases with them [the Fairbanks district
attorney's office] and see if we could
work something out one way or the other.
Almost uniformly it's been turmed against
me, to where I regretted even goling over
to share the information. It's a mental
chore talking to the assistants now; and
it makes the practice not more adversar-
jal, but pettier. They'll make you go
through written motions which really serve
no purpose, other than to produce a lot
of paperwork. [assistant public defender]

k *

The D.A. has less input at sentencing now.
I see injustices. I see people forced to
go to trial because we are not Permltted

to negotiate. [assistant district attor-

ney]
F

Nobody talks to anybody and nobody set-
tles anything. [superior court judge]

x %

I think they're doing a pretty good job
of drying up plea bargaining in general.
. . . I have only in one instance since
entering private practice [subsequent to
the policy change] gotten to the point
on negotiation where we were talking num-
bers. [private attorney]

%

The Tule is that in 65 percent of your
cases there's no discussion. The D.A.'s
input is insignificant; who the defense
attorney is is insignificant. It's the
judge! . . . . There's not that much
*hat can be done [for the client]. I
mean, 15 minutes . . . at the most, try-
ing to soften the D.A. before the sen-
tencing. A lot of times you're just pro-
cessing people through. 1In a large per-
cent of your cases you've done_absolutely
nothing for your client. [assistant
public defender]

-30-

A EE Sl U 3R s DE B i R S VN AR S I . ol W =N

A s s T

_

* %

Seventy-£five tuv eighty percent of the
cases that are initiated seem to make
their way through the system without any
significant discussion or negotiation;
and although anycne who does a lot of
criminal practice can think of a lot of
examples in which there are multiple de-
fendants and multiple counts, and some
sort of negotiated disposition, I think
you have to take those in the context of

the number of cases involved. [assistant
public defender]

We conclude that plea bargaining as an institution

was clearly curtailed. The routine expectation of a nego-
tiated settlement was removed; for most practitioners
justifiable reliance on negotiation to settle criminal cases
greatly diminished in importance. There is less face-to-
face discussion between adversaries, and when meetings do
occur, they are not usually as productive as they used to
be. This is how an assistant public defender in Anchorage
described his attempts to negotiate with the local district
attorney's office after the new policy went Into effect.

I mean, to me it's wasted emerg . Like

I've said this before; there isn't a lot

to talk about with felony cases. The cases

that come through now are well screened.

What can you do? I mean the district

attorney says: 'Look, it's a good case,

I'm not going to plea bargain, I can't

plea bargain, I have nothing to offer

you.'

As a defense attorney you have nothing

to offer them. It's going to be a change

of plea if it's a bad case for you as a
defense attorney. What's there to talk
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“ubout? The D.A. isn't the one who sen-
tences the person anymore. The critical
factors are the pre-sentence report and
the judge; and the D.A. doesn't have any-
thing to do with it. Because he doesn't
recommend any time at the sentencing.

* % %

B. The Impact of the Policy on the Unexceptional Case

[A] lot of relatively clean kids are be-

ing surprised by jail time which they

never would've gotten before. [private

attorney]

When plea bargaining was an established institu-
tion district attorneys and their assistants were psycho-
logically prepared to negotiate. They usually agreed to
make specific sentencing recommendations that reflected
their perceptions of '"going rates'" adjusted for the indi-
vidual circumstances of the case and the identity of the
sentencing judge. Sometimes they recommended leniency for
reasons apart from weaknesses in the evidence, for instance,
out of a humane concern for the defendant, or simply because
certain cases were customarily evaluated as being "worth"
certain penalties. Negotiation was the normal way to handle
these matters and frequently '"going rates'" seemed so clearly
and reasonably applicable to the circumstances that settle-
ment was virtually automatic. A strong case against the
defendant did not necessarily mean the assistant district
attorney would refuse to settle. Many such unexceptional

cases--let us say the "average' case--involved few aggra-
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vating factors: low-value property crimes, sales and pos-
sessions of small quantities of non-narcotic drugs, non-

10/
residential burglaries, bad checks, etc.”

There was an
expectation that most of these cases would be reéolved by
specific sentence recommendations--frequently lenient ones--
even if conviction was virtually assured by the evidence.
However, after the demise of institutionalized bargaining
most prosecutors ceased to be concerned with the issue of
sentencing; they no longer had any reason to listen to
defense counsel tell them that the defendant was really a
"'nice kid." Since they could not, and did not make specific
reccmmendations of probaticn, for example, they had no
incentive to support their recommendations by telling judges
good things about people who were, after all, criminals. In
the words of one defense attorney:

Now that there's no plea bargalning,

it's no longer cool to be a mellow

D.A.
Under the Attorney General's new policy against plea negotia-
tions if the state perceived no significant’impediment to
obtaining a conviction, the assistant district attorney was
more likely to refuse to negotiate. Unless there was a real
problem of proof, the assistant district attorney often had
nothing to diécuss. The average case was more likely to
have been resolved at an "open" sentencing, with the dif-

ference that, unlike former days, the judge would receive
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no sentence recommendation at all from the state. C. Some Areas of Greater Flexibility

R .

We asked an experienced assistant public defender . . .
: I think the consideration of whether or

not there is going to be plea bargaining
is always going to be determined by the
realities of the case. [private attor-
ney]

how he would represent his client in an ”ave%age," unexcep-
tional case--a hypothetical 19-year-old first offender
charged with a non-residential burglary. Suppose the lawyer

say no defenses against the charge--what could he do for his Implementation of the policy against plea bargain-

- e S .l

client? ing tended to follow paths of least resistance. In the

| unexceptional case with no obvious defenses it was more
e ggliéuwggtwi;ﬁ grzigg igkéezhiﬁ?ls what , likely that the policy against plea bargaining would be
A. You don't do much. I mean there isn't ll strictly implemented. In these cases it was relatively

much you can do. You prime the guy up
for the pre-sentence officer. I mean,
you tell him, 'Look, when you go to the
pre-sentence officer be polite, give him
all the information he needs, tell him
this, when you write up your statement--
he's going to ask you to write a state-
ment--bring it by my office and let me
review it with you.' The pre-sentence
officer is the one, if he recommends pro-
bation, your client is going to probably
get probation.ll/ If he recommends time to
serve it's a real rare case where the
D.A. is going to come up and disagree
with that pre-sentence officer and say,
'Well, I know this pre-sentence officer
thinks the guy should get time to serve,
I think he's wrong, and I think the kid
should geét probation.’' I mean I just
don't see that happening.

* % %

A iot of your cases are just so cut and
dried that there's nothing you can do
with them. I would say that in fifty
or sixty percent of your cases there's
nothing you're going to do with them.
You are not filing omnibus motions, you
are not trying them, you are not doing
anything with them, you are merely pre-
paring for sentencing.
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convenient for prosecutors tb be inflexible and to justify
their stance by reference to the policy. However, when as-
pects of the case made negotiated settlement especially
inviting, or when there were apparent obstacles to convic-
tion, implementation of the policy sometimes became less
certain. The following discussion concerns some of the
circumstances which might result in a case's being con-
sidered a more likely prospect for a negotiated settlement
of some kind. Some factors, suéh as the number and nature
of the charges, are intrinsic to the individual case. Other
factors, such as type of defense attorney, the identity of
the individual prosecutor, and local administrative prac-
tices, are no less important to the outcome, although they
are extrinsic to the factual and legal aspects of the prose-

cution.
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1. The Defense Attorneys

Criminal defense attorneys in Alaska were classi-
fied into four groups for purposes of this study: assistant
public defenders, private attorneys appointed by the court,
private attorneys retained directly by their clients, and
private attorneys under contract with labor union pre-paid
legal services plans.

We found that the Alaska Public Defender Agency
handled about fifty to sixty-five per cent of the felony
cases in our sample.lZ/ Assistant public defenders usually
had large caseloads requiring the establishment of clear
priorities. Clients facing long prison sentences, or cases
promising reasonable chances of trial or appellate victory
had first call on attorneys' resources and energies. As
implied by the assistant public defender in the preceding
discussion of the unexceptional case, there may be little
time and energy left over for routine matters of lesser
seriousness after the more pressing cases are disposed of.

Time pressures aside, under the ban on plea bar-
gaining there may have been a built-in negotiating disad-
vantage to public defender representation, particularly in
average cases of the kind described in the earlier dis-
cussion.

I think a lot of it comes from the fact

that if you're a public defender the dis-

trict attorneys have to deal with you

every day, and anything they do in one
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particular case starts becoming a con-
trolling precedent for other cases. I
think that there's a common belief among
district attorneys that when they're
dealing with a public defender<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>