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‘The Report that followé surveys the cOncepts and treat-
ment of the deviant in the Uhifed Statés,,187oe1940. Itiis
“an effort, first, to understand the.origins of the reform
: } impulse in the fieid of cfiminal justice and mentalrhealth.
%” ,’ :“ Beginning‘in the first two decades of the twentieth.century,
. |  ref6r@ers devoted unprecedented attention to alternatives

~to incarceration. Xn criminal justice), probation, parole,

and juvenile court procedures gained popﬁlarity. ‘In mencal
health, ihnovations‘included out~patient care, after-care,
and the design of an entirely new type of facility, the |
J,'paychopathic.hOSpital. In fact, the program that Progres-
sive reformers designed in the period 1900-1920 remained the
nsséntial program of reformers until the middle 1960s.
Throughoutvtheae years, those who would improve the gfstem
agreed on,what‘constituted the propér agenda and goals:

‘prohation,and parole were to be upgraded, out-patient care

N
“
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e

extended,rand the juvenile courts strengthened. There
'was, to be sure, diaaatisfaction with the way these programs
;Twexe actually operating. But that dissatisfaction was with
legislatures that were not funding programs adequately.

H (No one aoubted the advisability of the prucedures; what was
"vwat»issue was how beat to fulfill the design. Thus, the
“Vaynthe&is achieved in the 1900~1920 ypars dominated reform

thinkingyand action down until yesterday.
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;Beginning in the‘mid~i9605; the Progressive tradiﬁibn

:cbhiranted,a fundamenta} challenge. For thelfirSt time,;fhe
 ver§ concepts of probation, parole,‘and psydhiatric treatment
}‘ of the méntaily‘ill, became the focus of a novel attack. Now
,the'diésatisfaction is no longer with the impleﬁentation of
the progfam. The significant number of court chailénges to
parole procedures, to the extensive authority of the juvenile
court, to the riéht of the state to confiﬁe those who may be
mentally ill but notvovertly dangerous, are one indication of
this change. By the same token, go are the numerous attempts
in various states to substitute new kinds of sentencing and
- parole fégulétiOns for the Progressive indeterminate sentenc-

ing and parole. It is the contention of the Report that fol-

lows that one cannot begin to understand or respond to the

new challenge without a firm understanding of the ideological

underpinnings of the c¢lder program, of what it was that Progres-

sives hoped to accompiish.

The second major focus of the Report is on the outcome of
the Progressive programs. What happened when probation,
parole, and the other procedures were translated into actuality?
What were the results of the reform effort? As ye shall see,
none of ‘these programs were ever fulfilled in the ways that
“their designers had hopgd. The gap between rhetoric and
‘reality'waé always considerable. Why should this have been sg0?
‘What elements undercut reform ambitions? Why was it that
 £$11ﬁre and persistence went han@ in hand?

[
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. This record is critical not'beéausé‘history¢‘in'any simple

sense, repeats itself. .Whatever'coﬁtingenéiés:affected”
reformers' blueprintéiin;the 19209_Wilivﬁut}reappear in
identical form in the Lé?ps.  Nevertheless, the)hiéﬁcriéal

- record is of major relevance to thpse who would inhovate:in
these fields today. At the leaSt, it clarifies the ﬁiﬁfalls

that can all too easily thwart atteémpts at change. At best,

it helps tbvmake clear ﬁhat options'we do have for promqtihg

change. An”éwareness of the historical record does not

»

supply épecific blueprints. It can, however, stimulate and

reinforce a spirit of experimentation in the field of criminal

justice and mental health.
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- By £§e;18705, even more clearly by the 1890s, it was . i E

apgarén”fto every observer of the system of incarceration

in the United States that the- flrst promlses of the founders

W't L

ra R
af these lnstltutlons wery not belng reallzed Prlsons were &

e

not rehabllltatlng their 1nmates and insane asylums were ;

"’ not-cur1ng their patlentsn Worse yet, it was ‘also apparent‘

that penltentlarles and 1nsune asylums were dolnq ‘harm; overw
:crowdlng and even brutallty were all too commonplace. Never-
:theless, desplte the relatlve novelty Of 1ncarcerat10n--the
1nst1tutlons, afterx all, we;e only onebgenaratlon pld—-and
"despite its féilures, institutions retaine# theirfc&ntrality

“to the‘éystem andkcontinued to enjoy legitimacy. Why did
pOSE—Civil war Americén gociety continue tb,rely upon insti-
'tutionalizatioh? The answers to this guestion will both
clarify an important chapter in the history of American ?risons‘
.and‘mgntal hospitals and at Ehe same time preéare us for the
new,crientétion that Progressivism would introduce in the

| beginning of the:twéntiethvcentury. |

ﬂ' There 1s no mistaking just how widespread was the avare-
A”‘“hess of the dlsappOLnting operation of prisons and mental
“hospltals in the post-C;vxl War decades. State 1eglslatures

\vlheld 1nvestlgat1cﬂs of prlson condltlons and dlscovered

utm barbarous modes of punishment; the rack, the water crlb, and

4]

-suspend;ng criminals by their f&ngers,/were among the punlsh-

2




s méhts uneoVered;' Investlgations‘of mental hospltal condrtxo*"

o revealed that patxents were. left 4n 1d1eness, w1th ho hiE ﬁg

'\

"approxlmatlng treatment belng offered to them.' One reV1ows

g‘f' ':» these ‘exposures WIth a, certaln tension- w111 the 99 pages

_./

descrszng drsmal condltlons he followed by some effort to

con51der alternat1ves° W111 the 1n4dequa sies of 1nst1tutlona11-
zatlon prompt a ca‘l for abOlluan? Invarrably the answer is no¢l5p:u
The 100th page contlnues to uphold the ideal of 1ncarceratlon.
As dlsmdyed as observers were at the abuses, stlll they con-.
tinued to bel;eve‘thatflncarseratlon was the'propervque of
response to deviant behavior.

To understand this attitude,- it is proper to look flrst toA;

e

functlonal consxderatlons. By the 1890s, the rrlsons as well
S ﬁ%é ihsane asyluﬁs were filled with an, 1mm1grant popular
ttoh; First it was the Irrsh and later the Slavs and other _xfiﬁ
Eastern European groups *hac occupled,the wards and cell |
Nat1ve~born Amerlcans Were qulte frank about thclr dlsdaln for ‘
%*;;?‘ ~the immi grant- at.uhelr besc, the allensvwere‘dangerous. If
| aev1ant they were lnto]erable. All of Whichfmeaht that.no _f‘
v matter how 1nauequate 1nst1tutlona1 condltlons, they were
Wgood ehough for the 1mm1grant. |

But functlonallsm was only a part of the story. ‘NotlesS"fl

1mportantﬂ partlcularly among people. of good falth, was the

/}f“‘:, endurrng power of the 1deology of rehabllltatlon._ The dream ~Lw7”
. of cure was so grandlose that it would not be: questloned

Smnce the 1nst1tutlons were born of an effqrt to do good, .sjy_ﬁfj'

. o . o o




.surely they could be 1mproved to the pomnt where they would

“éo»good, Benevolent motives would flnally overcome the 1 a

nquaciesm- Hence, .the 100th page of khe leglslatlve report i:ﬁ :ft
-daes call for. 1mprov1ng +he. standard of care 1n the 1nst1-
ttutlons, does éeclare that rehablllta ion is so szgnlflcant ,51,;*2‘1¢ t
‘that 1nsti AH onallzatlon must contlnue, albelt in an lmproved ‘ n
:“‘way- SRS | | .
Moreover,.observers of 1nst1tutlona1 condltlons shared a. _;f&i}";;;?‘";

'very partlrular reading of hlstory that thlblted efforts at

r;ﬁchange. As reformers V1ewed it prlsons and mental hOSpltalS
had’replaced the gallows and the dungeons. To consider
eabollshlng these 1nst1tutlons would 1nev1tab1y mean a return

”fto such horrld practlces. In a sense, their readlng of history

vcommltted them to present practices. From their perspective,

to ‘tamper with the prlson or the asylum would inevitably mean

';the triumph of even less satlsfactory methods. |

£
4
.

The 1ate—n1neteenth century decades also witnessed a

shortage of new 1deas on how to treat the cr1m1na1 and fhe

‘insane. In the 18805, for example, neurologists began to |
criticize the inadequate treatment and research of“meﬁféai

suberintendents.' They'were hithyfcriticei of tﬁé‘state of

aeylum 1abeatories. But in the end they hadﬁvery'little to
‘;offeffin the way of departures beyond suggesting the need |
‘,fer'more research into tissue‘pathology., Their_goal,was for o
a. 1aboratory 1n %hp basement oE the asylum. They‘had very B L |
1ittle to say, however, about wnat ought to be done 1mmed1ately

’for the patientﬁ.
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°1dea of conflnement.

,1nadquatedadmlnlstratlon._ The model 1nst1tut10n of fhes‘fj‘5”

~ appeared to be dolng well., Elmlra captured a great amount ,::Q&u.ﬂfl“

‘v:7,blame on wardens and guards. Men of talent ought to be ahle
Civil war decade continued to think of instltu ﬁ*nallzatagnﬁgd
‘as the propgexr way to respond to crime and insanity. tﬁotionly

Vright mode of response. How this consensus altered,; why T

- fOllOWS. ’ ! £ . ' ’ ‘ . K . ‘ ,’ :_.;:,

7

Then, too, many cr1t1CS/éf‘the_lnstxtutlons g )1

“model place,, oneﬁthat demonstrated the valid&tv oﬁ the

;;The pro em, 1t aeered, was w1th

x

vl
,.

:to run a rehabllltatxve lnstlhuhkon.

,‘,

Thus, by one route or another, Amerlcans in the pest-

o

in practice but in ideas, 1nst1tut10nallzatlon seemedfthe SRR dandw{

Amerlcan reformers began to thxnk ef alternatlves to 1nﬂarcera4

tion, of community care and creaLment, and what the resultsv ‘c“';f;“

,{ ;

of these new programngére; is the focus of t@e'analysls that




IIT, The Origins of Probation and Parole

In the history of American criminal justice, the Progres-
sive period marks a major dividing point. For most of the
19th century, the penitentiary had mondpolized the system of
punishment, serving as a first resort, both in ideological
and practical,terms, for‘the correction of convicted offenders.
Then, beginning in the opening two decades of the twentieth

century, Progressive reformers designed and implemented the

first alternatives to incarceration. Specifically, probation

and‘parole.becamé standard procedures.

That sc¢ fundamental a change has not received even
passing attention from historians or other students of
criminal justice is unfortunate. It reflects,firét, the
paucity of research both in social history and in legal
history. And this lack of attention iz egpecially disturbing
today, for public policy is now in the midst of a most impor-

tant challenge to Progressiwve solutions. ‘With the abolition

'of probation and parole under serious consideration, the

-rootg-eﬁwthese procedures warrant close analysis.

Qf thévﬁragxessive character of these new measures there
is no doubt. Progéticn, the immediate post-conviction rélease
of oﬁfenders into the coﬁmunity under some type of supervision,
was put into practice in the 19006~1920 pgriod. In 1900, only
six spat?s provided for probation: by 1920 every state permit-

ted juvenile probaticn and 33 states adult probation. At
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the same time, the indeterminaﬁe sentence joined.to a syétem

of parole altered the character of sentencing. Béfg;e~1§00;1"’
jﬂdges.fixed} and fixed precisely, an foender'é periéa of
ihcarceration. Under the new syétem, judges dispensed

- minimum and maximum terms and left it to the parole boards to
‘set the time for actual re; ase. 1In 1900, only a handful of

' states followed these procedures. By 1923, 47% of all inmates
incarcerated carried indeterminate sentences and over one-half
of all reieases that year were vié parole.

The very speed with which this reform was actomplished
reflects the broad character of the coalition supporting it.
Judges, district attorneys, wardens, reformato;y superintendents,
as well as lay leaders and executive directors of various
charitable associations stood together with social workers

and criminologists, doctors and psychiatrists. ‘Those who saw

themselves in the reform tradition were in agreement with

those charged with the day-to~day administrative responsibi-

lities on the wisdom of the changes.

To understand the origins of these first alternatives to
dincarceration, the role of ideology must be clearly understood.
The ideolngical underpinnings of the reform movement were, in
the first instance, critical tqiits success. Whatever i |
practical advantages probation ;ﬁi?parole-ofﬁered, the rapid
and widespread acceptance of these pwhgrams'teétified,td(thE«
compelling character of the reform rhe£3ﬁ§s. To refbrmgxa;

T

probation and parole represented a turnawé§ffr6h the igga.b£' 




vengeance to the notion of rehabilitation.. The fixed, flat
sentence, they insisted, albeit only half correctly;, reflected
the idea that an offender deserved only punishment. So too,
reformers believed that the fixed sentence violated the
principle of indiwvidual justice. Only such measures as pro-

bation and parole could take 1nto account the’ potential of the

‘deVLant to ‘be rehabllltated and reflect the . complexlty inherent

in each 1nd1V1dua1 case. No word was. more popular in the .
lexicon of Progre551ve reformers than “1nd1v1dual." ~Again

and again they insisted that the criminal law had to respond

" to each individual offender, not to uniform categories of

offenses. As one of them put it: "In the old system the main
question was, what did he do? The main guestion should be,
what is he?" As the most popular slogan of the period phrased
it, "Treat the criminal, not the crime."

Reformers' faith in the efficacy and desirability of
thig statement reflected three shared principles. First,
Progressives were confident that they understood the roots
of deviant behavior. Second, Progressives believed that they

had at hand the best methods for eliminating deviancy. Finally,

they were confident that they knew who should be responsible

for this task, the ageni that should carry it out, that is,
the state.

Alﬁhough two major types of explanations competed in the
Progressive pericd: the one environmental, the other psycho-

logical - in fact, the differences between them were not

10
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critical. To many Progressives, especially those who fclldwe&
a social science orientation, the roots of deviancy Qere te'e‘
‘be found in substandard living conditions. They had no dif-
ficulty spelling out the environmental causes, which ranged
from tenement house conditions to sweatshop labor, from ill
.health to low wages. At the same time, a group of new-style
psychologlsts, like Adolph Meyer and Wlllxam Healy, were con-
fident of thelr ability to trace devmant behav1or to 1nd1vxdual
psychological histories, to “meﬁtal images." Both camps,
however, agreed that each criminal had to be approached on
a case-py-case basis. In other words, criminal justice had
to be flexible and open-ended, not fixed and determined.
What was required was a massive increase in discretienary
authority,. not the continued dominance of rigid codes.
Progressives were remarkably confident that this orienta-
tion would produce cures. They took a good part of their
inspiration from the new prestige of medical research. The
most popular metaphor, really model, for the criminal justice
system became a medical one. Just as doctors treated each
patient individually to effect a cure, those in criminal
justice should treat each offender separetely and thereby

effect rehabilitation.

Finally, it became the state's task to carry out this mamdate.;

Perhape the most distinguishing feature of Progreasive
~ thought was its eagerness to\bring in the state to solve

‘all types of social problems. In crimihal‘justide“(as ine,,

n




* banking or commerce) to endow the sﬁ&te wiéh authority was
to promote the general good. |

These geqéral considerations underlay'tpe design of
‘ pr6bation and parole. Probation, with its pre-sentence
ihvestigation, was certain to individualize criminalijustice.
The probation officer's report on the convicted offender would
contain all the data, both psychological and environmental,
that would allow for a case-by-case approach. ’So too,’the
probation officer's supervision of the released offender,
and the parole officer's supervision of the ex-inmate,
represented the occasion for treatment. To some, the
probation-parole officer was to help the criminal escape
detrimental environmental influences; to others, the of=
ficers were to serve as psychological counselors. 1In either
instance, reformation would be realized thrﬁugh the new
procedures. That this entire program, with its investigatory
and supervisory powers, entailed a vast increase in the
discretionary power of the state did not trouble reformers.
To the coﬁtrary,.it was almost a point of pride, an indica~
tion that their designs were in harmony with the spirt of

the age.

The ideological underpinnings of probation and parole, as
reformers preéehted them, were very appealing, promising at
once to revolutionize the system and to make it more effective.

fBﬁt”ideology was'onlyf¢ne reason why the program took‘hold .

12




and took hold 80 qulckly in the Uniited States. “what mcétkﬁéc,?m

' understood is just how useful the prlncmpal actors in ‘the:
\,fleld of‘crimxnal-Justlce found the new prov;sxons. Wardens;‘
“judges,‘and district attorneys each stood to gain in very
concrete ways under the new program.
No group more v;gorously championed the 1ndeterm1nate
sentence than prison wardens. By 1900, the annual Congress

of the National Prison Association had warmly endorsed the

idea. Wardens were eager to see prison terms equalized among

offenders, beiieving that the indeterminate sentencevathrougp
the parole board mechanism, would accomplish thxs task. Even
more important, they understood just how powerful a. disci~
pliﬂary'weapon the 1ndeterminate sentence gave them. For

the first time, they had a critical, often determinatiﬁe, role
in deciding how long an inmate would remain confined.

So too, probation extended the authority of the jodges,
giving them an option that they had not had before. As for“”
parole, judicial authority was diminished: parole bogfds,'
and not judgcs, now decided on the moment of release. n&t,

there were compensations: in that nightmare case of%a"'

released prisdner who immediately committed another offense’,.?»

ﬁtho‘sentencing judge could blame the parocle board. Citing

the spread in his minimum-maximum sentence,, thé jﬁdge could'&

e

hote that he had authorized a longer term, but it whs tﬁé

parole board that had decided on release earlier. And to

Caay




~would be quick to "cop a plea."

FY

Local district attorneYS also accommodated themselvas
. ‘

easily to the new Progressive programs. During - this period,

= court calendars became increasingly crowded. Plea bargaining

became more and more common--and probation and parole in many -
ways facilitated the process. Any offender offered probation

And the spread in a minimum-

‘maximum term provided the district attorney with leeway; a .

highfmaximum’would assuage the community, a low minimum might
well bring a plea of guilty. Indeed, the only group that

stood out adgainst the reforms was the police. But theirs
was a minority voice, certainly not able to withstand the

tide of both promises of reform and administrative conveniences.

%




«
s

-~ IV. The géalities:ofﬁﬁiobatidn and Parole
That a gap should have sepétated reform rhetoric advocat-

ing probation’and Lhe reality of its implementatibn carinot

be'unexpectedtv An ambiticus and optimispic innovation will
often suffer dilution in day—to-day practice. Nevertheless, '». "-ﬂ‘  ¢
. the record of probation in the opening decades of the twentieth |
century is still surprising. For one, the gap between ideal |
and réality was enormous; the transiation bore no resemblance | “'f
to the original text.. Yet, at the same time, probatibn te a
remarkable degree satisfied the operatibnal néeds of édminis~
trators of the criminal justice system. If reformers could
not recognize their creation, those charged w1th offic1a1 : ﬁ
responsibilities delighted in it. Thus,.ln light of thms‘
disparity, one might have anticipated a conflict between the
two camps, or at least a reform response that was sharply
critical of the outcome. ﬁﬁt, in fact, no such confrontation
occurrsd. Reformers continued to plead for prcbation, calling )
for 1mprovements, but never suggesting that the premises

underlying their innovation deserved recon31deration in llght

of its own subsequent history. In the- end, probation persiated, . ;‘@”q

iy I
T, PR

kept alive by the qparded faith of the well-xntantloned and

B

Of the facts of the sztuatmon there is no dispute.' Inves~ et A0

the practical needs of the de0151on makers.

tlgatory comnmittees of all types returned‘similar verdlcts- :'1ff;‘, ”

'probatmon was. implemented 1n a most superficlal, routine,

ﬁ H‘VfW“‘:

‘and - careless fashion, "a more or 1ess hit-or»mxss affair

VKF‘ RO TR |

EXEN




The system d1d not take rcot in rural areas. More 1mportant,‘
1nnurban areas the probatlon personnel, thezr caseloads, and
the quallty of pre-sentence reports and post-sentence super-
v1s;on never even approached satisfying the reform criteria.

Probatlon offlcers were almost 1nvarlably lackxng adequate

tralnlng.* In most areas, Judges had complete author;ty to

select the probation staff--which all too often meant that
frlends or relatives or polltlcal supporters were rewarded.
Moreover, the 3obs were not particularly well-paying, and

thus few people with tralnlng in social work or psychology

stught the posts. Not only were probation officers under-

I

treined, they were also overworked. The reformers had looked

'tova client officer ratio of 50 to 1, but almost nowhere did

it exist.- "It iz admitted by all concerned," reported the

Wickersham Commission, "that probation services are almost
evervwhere‘understaffed...;In many jurisdictions 'the caseload‘
is many hundreds of cases." |
This'overload gave full testimony to the inability of
probation to deliver on its two major premises--to establish
the Suatablllty of convicted offenders for probation and to
conduct 1ntensmve post-sentence supervision. At best, the pre-
sentence report represented a bhiographical sketch of the
offender (with the information taken from him) together thh
the more or 1ess fleetlng 1mpressmons of the probation officer.

Not Very much more could be claimed for probation supervision.

f There was 11tt1e advice given and even less case work carried




“out, Many probationers were obllged to 51gn a 1ong 115t of

“,dmrectly, nothlng. Local. f1nanc1a1 cons;deratzons, then,

"

condltlons.w But it is doubtful whether these conditlons were
typlcally enforced. In other words, probatlon not only falled
to do case work, but ialled to gxercise a pollce—llke super-[,_o'

vigion.

Why did probation deteriorate so quickly and so uniformLY?ny-"?ﬁ"

To say that there were too”few workers, too Llow salaries, and
too many oases isfnerely to reframe the issue: Why were there
so few WOrkers,_so heavy an overload? To begin w1th, the

program was‘too ambitious. "Probation,' admltted Harvard 1aw
professor Sheldon Glueck, "overclaimed its case."” More, “the
state of theory about the roots of deviancy was far too over-
general to be useful. In.effeot, probation officefs Wefe told.‘/

to report on everything, which in many ways was the same as

‘belng told to report on nothlng. And on the basis of suoh-

knowledge, there was not much prospect of: effectlve Lreatment.
What ‘little training probatlon workers recelved on adjustlng
the maladiusted was vague and 1nchoate: at,best commonsen51oa1,:,h
at worst, irrelevant. MoreOVer,”political‘rea;itiesdassﬁmedégr
a oritical role as well. It was statevgovernmehts‘whoﬁpaid'.
for the incarceratlon of offenders in mtitg, prisonSfand the“”
localityvthat usually paid all ‘the qos heiease~on‘,
probation, In other words, to run- probation
department would cost the 1oca11ty a cood deal of money, to,a,,,

send their offenders on to: prlson would cost them, at 1east;; iﬂﬁf

]

worked agalnst effectlve probatlon.

4




' But why, then, did probation persist? There were periodic

r"fefforts in the 1920's to abolish the program, but 1nvar1ably

k*‘fthey did not succeed. Opponents of probation argued that

" probation qoddled the prisoners, but even so popular a

>}fhetoric,had little effect. The answer rests with the specific

'fintefests of those who administered the criminal justice system.
The prosecuting attorneys, the judges, and the criminal laqyers,
thosé who might be expected to oppose a "coddling" systeﬁ, were

*t;  ‘ the very ones who defended it.

; ,2“ The operational significance of probation emerges clearly

. as soon as one investigates which kinds of offenders actually
receiveﬂprobation. Their first distinguishing characteristic
was that often they had pleaded guilty to a lesser‘offense

' ‘than the original indictment. Put most simply: probation went

j;ﬁoﬁthcse who plea~bargained, and that, in and of itself, made
it very appealing to those with day-to-day responsiﬁilities

‘,forAadministering the system. "We very rarely have a plea oﬁ

guilty to any serious offense," noted cne Illinois prdsecutor,

"unless the defendant has a very reasonable chﬁnée.tb'bé put
- on probation and, in my opinion, I think the great majority

- of pleas of guilty are 1nduced by the opportunxty or hope of a

‘. releasevon probatlon." -The New York Crime Commission reported

S ‘;fthat "a comparlson of suspenaed sentences with the nature of

b gmﬁ;pleas in criminal cases - lndlcates that pleas of gullty are much
’%  mQre llkely to win suspended sentences ‘than pleas of not guilty.".

?:mhé‘httdrhéy Genéral's_gpréex,sﬁudiéd cases placed on probation




: in'TexasWXBetween¥19§4 and.1935r'and dieeovefed;tﬁsé?in7

the overwhelm ng ma:ority of cases those glven probatxon~
had. entered gullty pleas.,-And many Judges were frank to . |
adm;tfjust how~the guilty-plea influenced~them. In answeriné’
one questionnaire, 90 percent of the 1udges stateﬁ x"A plea jﬁ;}kr*x
of guilty in most cases. resulted in their 1mp051ng a more
;enient,sentence than thevaquld:have imposed if the cr1m1na1

e

vstood trial." 1In sum, the adminlstrators of criminal justice

were not at all dlsturbed by the way that probatlon worked e

itsexf out in practxcea':f pre-gentenae1nvest1gat10ns were

vcrude and post—sentence supervisxons superf1c1al, if the
rehabilitatiwve promlse af the system was not being realized;

their ablllty to use- probatlon fur thelr own ends was in no 7,jf

way diminished. Probatlon was made to order fer an over-

burdened court system,

Did probation acthally reduce incarceration? Was pro=

bation an alternative to the'penitentiary, as reformers had B _f;ntn

hoped? It may well be that probation was more~ef an‘addégne’ v;'<;k;;“

to the system than a substitute for the state prlson.,‘it

may well have been an alternatlve to,thezr&epended sentence,"

it

not to a_prlson sentence. Over tme elx years that probatlon

‘topk root in New York State, for example;

The state penxtentiary popuiation dld f@nﬁdee

,rolls.




York StaterWentﬁon probation, and glven the 1im1ted prlsonw
and 3ai] fac111t1es and. tax conscxous 1eglslators, 1t is

- 31mp19/n0t poeslble that most Jr even many of: them would

e

H'

Wheve’beﬁn 1ncarcerated. Tne ‘new system, in other words,
allowed the state'to ﬂxert a legal authority over a group
of people who otherwxse would have been left to their own
. dev1ces~unﬁer a.suspendedrsentence. A few contemporaries
acknowleaged thls outcome,” “it is'an'interes%ing fact,"
the New Yoxk State Crime Comm1551on argued,““to be noted
by those who are. crltacs of probation on the ground that
it 'encourages' leniency, that,Ln New York County where
vnprobatlon ‘is probably the most hlghlv eeveloped and most
completely admlnlstere&, the xake of susPendnd sentence

is the 1owest in the state. Ox as a leading re‘ormer,
Hastingslurt, oommented.' Before probatlon "judges had
been acoustomed to suspend sentencsa. With the new system:
"every time a man was put on probation and hedrto make
returnftO“én officer... and was liable to be“brought back
into court 1f he dld not go straight, you can see that you
had a muoh tougher hold on hlm. v |

. At no point in the pre~WorldvWar II period/(or, indeed,

much before the- late 1960's) did reformers pause to wonder

, Zf” whether themgap between rhetorlc -and reallty ought to 1ead

them to abandoh the new procram. “For one, they rema1ned

&

“7convinced“of the,conceptﬁal valldmty of probatlon, thef13T“”

B
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+ 3f only. prooexlw 1mplemented, could be a benrflt, reformersertéﬁggﬁ‘

: eontlnued to glve it»full_backang.

.parole. By the mld 1?20'5, 37 states haa these type of,_f;p;gx?}Qfl'

"<zwparole.; In fact, the more serlous the crlme, the greater'
‘,likelihood that the sentence would carry a mlnlmum and a’

fmax;mum,‘ Flat tlme, on the whole, was reserved f’r less

A

least in tneory.l Mereover, the opponents of p*obatlon

5

were S0 crude Jn thelr arguments that reformers could

,

ot Jozn hands w1th thém.f Those who attacked probatlon

called for 1onger and tougher sentenoes, abandonlng alto- 'f: o o

gethersthe not;on of rehabllltatlon.' For Progre551ves

to make an allzanoe with such a group seemed out of the
questlon. Flnally, reformers could always raﬁa oﬁe success'
’tory or another to glve them sat1sfactlon. In this or R

that partitular case prcbatlon had worked, rec1d1v1sm C i,a*cf 'F”%;Q;

had notqoccurredj aud, therefore;,the.n@~ Qrme decerve&

éuppo“t;' Thus, ‘secure 1n their own bellef that Br ob&tlon,

No change that Progressives introduced into,criminal_'

justlce took hold- more thoroughly or had more long~1ast1ng

L
i

vonseauences than the Lﬂdetexminate sentence and parole. ﬁi:,k" . ~'.¥i

-s(; ]

In 1900, only flve states allowed for 1ndeterm1nate sentences

to the penltentlary and 12 states had some form of adult

sentencing codes and 44 states provxded for releaseggjj?”

/:’r.'e




offenses. Thus, over three-quarters of those serving

.. terms with a maximum over five years were serving in-

determinate sentences. And such sertences were remarkably
open-ended. In the first half of 1923, for examplé, of
4,500 sentences with a minimum of one year, one-half
can;ied maximums of over five years. In 1932, of 14,600
seﬂfeﬂces with a minimum of one year, fully half carried
maximums of over ten years. In essence, sentences of one
to f£ive and one to ten had become typical.

The number of inmates released on parole also rose.

In Pennsylvania, about 80 percent of those annually re-
leased after 1911 left on parole. By the middle 1920's,

over 90‘percent of discharged inmates in New York, Washington,
Colorado and Indiana went out on parole; in Ohio, Illinois,
Michigan, New Jersey, Maine, Kansas, and Maséachusetts

the figure was over 80 peréent. Thus, a procedure which

had begun in the post-Civil War period with a 'few reform-
atories releasing an especially deserving inmate, had
become a standard practice in all prisons for the over-
whelming majority of inmates. /

Yet, parole was the most unpopular of Progressive
finnovations in criminal justice. In these decades it
became the whipping boy for all the failures of law enforce-
ment agencies to contyxol or reduce crime. When fears of
a'bfime'wave“ swept the country'in the 1920's, parole

inevitably bore the brunt of attack. And it was a bitter

]
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and pervasive attack. Practically‘every‘qrime c°mmission o o
and investigatory body in the 1920's and the 1930's
opened its examination of parole with a statement conéeding
massive publ;c opposition and disgust. One has only to
glance at newspaper coverage of crime stories to confirm
this statement. In the popular press, parole was the
equivalent of "turning the killefs loose." . .;
But then how are we to understand the simultaneous -
triumph of parole and the persistence of angry attacks?
How did a systen perpetuate itself right through to the
1960's when it suffered from such thorough popuiar disdain?
To answer this guestion, ‘we must first explore the internal
operations of the system, how it functioned, whom it sexrved,
and with what effects, Once again, we will be tracing the
links between reform ideology and administrative convenience,
how it was that grand hopes and operational needs came to-
gether to sustain and perxrpetuate a procedure.
No sooner does cone explore the realities of parole
then the question of persistence becomes even more cdmpli—
cated, for almost everywhere parole compiled a weak recoiﬁ.
Neither of its two essential tasks, the setting of release

time and post-sentence supervision, were carried out with

competence or skill. Parole board members had little
qualifications for the task, owing their appointments either tﬁEfJ*{
' to politics or to personal favors. The Washington Paraieff S

Board in the early 1930's, for example,_wa9~cdmposeé of a=

b
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wholesale jeweler, an insurance broker, and ah operator
of a general store. In-Pennsylvania, parole from the
Eastern penitentiary was left to a board chaired by an
ear, nose and throat doctor, together with a lawyer-
businessman from a rural section, a produce merchant,
a director of physical education in a Hi}%ﬁggnool, a
university criminologist, and two businessmen:wwuj |

If board members typically had no particular qualifi-
cations for determining when an inmate ocught to be released,
the dockets that they received on each case could do little
to enlighten them. In three-quarters of the states, pa=
rtle dockets were threadbare, supplying little more than a

brief family history, past criminal record, and brison

. eonduct notation. Some states did compile a fuller dossier,

but as more than one survey discovered, a very complete
dossier meant that the bpard would not read through it.

The time devoted to each parole case was small. The standard
kpractice of parole boards was to hold monthly hearings at

the state institutions. At these hearings, members would

simultaneously réad‘the‘dccket, interview the inmate, and

~ then reach their decision. In one midwestern state, an

investigator for the Wickersham Commission described how

the pafcle»board met for four hours one evening to decide

~the fate of 95 offenders: "The board not only studied

the information presented to it about the offenders, but

ffsaw each offender and made a decision for or against parole.....



In reaching 95 declsions in four hours, the board gave
just two and a half mlnutes to each case... nor does ther’
- tWo and a half mlnutes make allowance for the time wasted
by the entry'and the exit of the prisoners."

Given the background of most board members; the iQ;
brevity of their discussions, and the ill-defined nature o
of the guidelines; parole cases were often resolved fér
capricious'feasons. - Stenographic notes on parole meetings
in the 1930's are filled with such statementé as "I vote
yes. That man has ‘a good face." Or, "I vote Yes. He

_isn't a bad looking fellow. He is a kind of slob, but I
think he is alright."

Despite the common character of such éhrases, parole
outcomes were not invariably void of logic. The nature

of the inmate's original crime and his prior record were

relevant to board determinations. For crimes that parole
boards considered minor, offenders would win quick ré;ease;
for those considéred major, inmates were denied parole.;
Moreover, bcards were often much harder 6n the recidivist
than on the first offender; they were relﬁctant to release
those who had a long criminal record. In Pennsylvania, ' '5K";"C]f
for example, only one-quarter of the 249 inmates released f«f’,im ;jx
on parole from the Eastern State Penitentiary in 1925 at , ~;  { ::,%n
the minimum time were recidivists. As the Attorney General’s :

' survey discovered as well: "Persons having a recoxd of

. three or more incarcerations have less chance o,fvparo‘lgf b R

1) PO
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than first or second offenders.”
Nevertheless, deépite the fact that some elements

of uniformity can be found in board decisions, the system

was at its core arbitrary and unpredictable. Board

members were predisposed,tc link the seriousness of the
crime to the severity of the punishment,‘but no anrd,

in any jurisdiction, aﬁtempted to define what constituted
a serious crime or to reach a consensus of ranking of -

crimes that would guide them and inform inmates. Instead, .

.- each member reached his own estimate and made his own de-

~ cision. Thus, one man would decide to grant an inmate

parole and his colleague would declare: "No. He committed
a rather serious crime." That ended the dialogue; there
was nothing left to do except tally the votes. In sum,

the boards were both pureaucratic enough in their procedures
to get tbrough their caseloads and arbitrary enough to keep
everyone guessinghas to the resolution of any specific case.

The frustrations of reachihg an initial decision on

‘whether to parole an inmate were all the more acute because

"parole supervision was not merely unsatisfactory but grossly

inadequate. In effect, parole boards understood that te

release an inmate on parole was to grant him unconditional

fxéedom. Parole officers, like probation officers, were

pborly trained and poorly paid, understaffed and overworked.

‘, Iﬁ many‘jurisdictions, reporting amounted to mailing in a

26
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poStcard:oncé~a month. As one 1nvest1gat10n in Illinois@
revealed: Paxole officers “carry a load beyond any hoPe,

of éfficient_woxk, inffact, the bad 'itself is lndlcative

of the mere formal nature of the supervision;" -Ofvallkp
states,~Ned York made tﬁe most serious efforts to trans-

- late parole rhetoric into practice. Yet, the 2,000
parélees were being supervised by only 12‘fuli—£ime agents,

together with an assortment of vclunteers from privaté‘

OrgaﬁizatiOns. In fact, parole records were so poorly kept
that no one could be actually certain of who waé;on‘parole
and who was responsible fo: supervision of a\given case.

The last, as well as one of the begt indicators of
the gap between parole rhetoric and parole reality’emerges
in an examination of parole ;evocation practices. Officers
were supposed to intervene before the commissidn of a new
crime. Actually, parolg officers were usually in nd‘pOBition
to make sugch judgmgnts, " Accordingly, parole revocations '
were low, generally under 20 percent, and the majority ofr - fw »‘ﬁw
‘revocation cases occurred for arrest on a new charge.f In' o  ‘53
Pennsylvania in 1925-1926 “thirty eight of the forty one ﬂ o
violators... had been taken into custody by the police in ..‘f"w,’*g
various parts of the United States because of thetr criminal v/g'vﬂﬂxrg'
activity." So too, in New York, new arresta‘madg up ‘a r

o

majority of the roughly 10 percent of casas‘;gcqmm;tted to - ?Lf?vw'f

the penitentiaries. l o e 1 » Lo l,gf‘ﬂ‘




We return, therefore, to our original question now

ﬁ;compliéatéd}' Parole not only persisted right down to the

middle of the 1970's, but did not undergo basic changes

Cdn organization. For all the public clamor and all the
. unsatisfactory hature of its functioning, parole survived

relatively unscathed. How is one to account for such a

record? The answer is to be found first, in the function

‘that the prbgram'fulfilled within criminal justice. The

most vigorous champidns of parole remained the wardens.

Some wardens throughout these years did manage to dominate

the parole boards. Even where they did not, they could

‘generally persuade a board to take into account their own

-

strong feelings in any one particular case. More-important,

- the warden could thwart the opportunity for release for an

especially troublesome inmate by entering on his docket the
kinds Qf information that many‘parole board members would

be ielﬁ¢tant to ignore. Thus, in Pennsylvania, "extremely

- bad prison conduct will obviously prevent release at the end

of the minimum sentence." What was, in effect, a veto power

over parole for the warden was sufficient to promote his

‘disciplinary ends.

Wardens were also locked into the system once it was

in operation. Tﬁéy were compelled to favor its perpetuation

: bédéhsé~éni'dimiﬁﬁtion\in,£he exercise cf parole (let alone

‘ | | SN
its outright abolition) invariably provoked enormous inmate
. X SR ‘ o
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‘periodic riots. |Aa soon\as inmates began to anticipate»‘p

'rolease upon. parole, once discharqe under an indeterminate ‘l'i ';“’]if;

bound to aupport it once it became standard operating pro-

definition of what constituted an institution's capacity-~?'““

hostiliry-uand wardens did not want to he puttinq down i{vw‘

E g
LR }

lentence was based on parole, then any effort to cut back
onsit meant a significant increase in time served. S0’ jugt,g'

as: wardens were 1eaders in promoting the charige, - they were alﬁonf

*

cedure. Almcst invariably, then, wardens were eager to see
paroles granted, - not just to help alleviate OVercrowding,
but to keep peace among the inmates., |

Theae gorts of conclusrons seemed almovst unanswerable
to 1egislative committees investigating parole. No,matter
how critical they were of one or another part of the\efSEem,'
they‘were reluctant to restrict release procedures for fear ~'4‘“’q?
of undercutting prison officials' power. They were also | | E
reluctant to tamper w1th parole because of a general belief \2
that the boards served as a critical safety valve in keeping
down prison overcrowding. It is surprisingly diffiﬂult to
measure the accuracy of this contention. For one, the exact
degree of prison overcrowding during these years remains

problematic. Tc measure overcrowding requires an~establiehed

: r“ N -;( L

and that judgement was left to each warden. The reault wasrwf;:

vast discrepancies in definitions such that one cannot be

certain of the extent or degree of . overcrowding., The pﬁgw-».




vsafe conclusxon is that everyone assumed that prisons were

 overcrowded and the assumption itself became an 1mportant .
"_fact in gu;dl@g responses to parole. The Mlnnesota yrlme

Commission, well aware of all the faults of the parole

system, encouraged great caution in altering parole. "We ,

must pause to point out," it declared, "the prison capacity
&wﬁ_', that would be necessary if terms of imprisonment were lengthened
orvthe‘maximum‘required in all cases.... All three insti-
tutions ate now full.... A statistician has advised thé
Commission that an increase in one year in the term of all
prisoners would necessitate another institution of the
capacity of the prison at once." Here was a trade-off
lsgislators had to reckon with. Parole could be changed
only at a staggering cost.

Som& groups, particularly judges and representatives
of police forces, did press for a fundamental revamping of

parole. They were vocal in their opposition and yet they

accomplisﬁed very little. The New York legislature, for
‘example, specifiéally prohibited one favorite judicial
ﬁractice: ‘setting a minimum’that was more than one-half
tthméximum.; Policé 05iections counted for little more. .

'Whilé'they complained that parole coddled the criminal,

their major argument was that parole boards did not give them
«information about rele&sed inmates. The request for inform-
ntion might well : ﬁ¢ granted~—but 1egislators were not

abogt‘to‘tamper with parole on a more sustained basis.

"v 30 ‘.“ .




béo“too; the diStrict attorneys. on the whole remained
‘cautiously in. favor- of the new system. No matter how keenly ;_ﬁ¥7¢f'
they might have wished to get tough-wzch-the criminal,

their: stake in d1scretionary«nustice was too great to,‘

allow it. To reduce paroie board perogatives, to 1engthen

sentences, to set mandatory minlmums, would all discouraae - L

thoSe charged with crimes to enter negotiations and pleas-~

and to~district attorneys, WhOfalwaYS'had one eyelloOking
+0 the docket, this was a grave matter. : - . ,-_efﬂ
Finally, for all the public clamorbthat parole involved 3 RN
leniency, many of those intimately knowledgeable about -
criminal justice had!good reason to believe‘otherwise. The
indeterminate sentence and parole release may well have
served to extend, not curtailf state control cver the crimi-
nal. It is no simple matter to substantiate this contention.
Almost all of the studies carried out in the l920‘s‘and the
1930's were self-Serving, the work of parole advocates eager
to make this point. And a host of methodologicalrcohsideré 
ations bar any'simple answer as to whether, or not time served

did increase. Yet, the burden of evidence at: the moment - o 1;;ﬁw

Vdoes suggest that the new system did not shorten prison time.
It is probably true that in many, but not in all 1nstances,
indeterminate sentences and parole promoted an increase in ;;w
time served.} It is clear that the maximums established f

were generally longer than the fixed times that judges had
dispensed, The new sentencing system~probablyyinflated -

s
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'ﬁand Judges had no dlffmculty in. maklng calculatlons as tol"

~;how much "real" time would be served glven thelr sentences..

By -the- same token, one study of IllanlS practlces, com=-

réparlng those released in 1897 (under- determlnate sentences)’
{?{with those released in 1927 Mnder 1ndeterm1nate sentences),u
ehvreportcd that "the actual time served by the crlminal...

"1s longer under sentences fixed by the parole board than =

; when flat sentaﬁces were«flxed by»the courts. - The parole

board in,tne state of Washlngton also exacted considerably

»r‘vmore £ime from inmates than had the courts. Events in
n iliforn;a appea edeto,have foilowed‘the'same cosrse and
'“jdassachusetts, too, witnessed an increase in time serveﬁ. o ¢
kIn_sum, the network of state control had not been curtalled.
If anythlng;;it had spread still further. Once again,
‘_,very fuhctiomal considerationsof this sort may have helpedf

1to keep the new reforms 1ntegral to the admlnlstratﬁon of

»crlmlnal justlce.

ffﬁthe measurement(of tlme w1tr1n the crlmlnal Justlce system w7f"k;v'”,;ﬁ*4
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'iv The Progre531ve Prisdn

’ L - i 2 & L‘ - -'3,,"»;; 4; e l’

}fjf' L For all the1r attention to wbuld-be

aiternatrv933+0‘

anarceration, Progre551ve reformers not. onry ant1c1pated

3rthe nerpetuatron of the prlson system, but offered an

I ' elaborate program for its effectlve operatlon. They sought

to extend to prlson admlnlstratlon tae same prrnclples that

underlay probation and parole. ‘The Progressxve-de51gn ﬂor

ideology of the Jacksonlans._ The Jacksonlans had organized

the penitentlary represented the second grand reform pro~

gram for 1ncarceratlon, the uccessor to the foundlng

the penitentlary routlnc as an antidote to the communlty.

The disciplined regame of a well ordered prlson was to ;n— ;tk

-

spire the community to emulation as well as reform;the

prisonersL (For the working out of this model, see my earlterJ“

- work, The Dlscovery-of the Asylum.)

The Progressxves reversed¢

these princ;ples. Lines of lnfluence were not to run from

the prlson to the communlty, but from the communlty to the

prlson.rfRather than serve as a model to the soc1ety, the

llzing formula of the new reform proqram, ,Du 'moafﬁsfééih“t

Iy

Y

W
P

"penltentrary was to model 1tself on the socme*f\ ‘"The con~

\\ .

..J

‘"Temporary exlle lnto a temporary soc1ety as nearly as

,best solutlon W

/ “;ceptlon of the prlson as a communlty"--thls was the organ-zﬁg;‘

L

e

'x~pQSBlble’lLKe normal soc1ety on the outSLde would seem thef

.




”"fahdzaolirarymsystems. {The‘quasi—military 1ockstep‘was

"to-be done away withiﬁsﬁecial striped prison uniforms

G had no place in the’ new system, Further, the core prin-

V”cxple of the oldex system, the rule of silence, had to

be el;mrnated.-v' Thus, prlsoners were to walk about the.;

:'institutlon, dressed .An pants and Jackets, Erée to soclalzze-
one with the other. Progressrves also introduced amusementa’ﬁr
' and exercise into the prlson routine and altered eaaing
‘arreugements, ‘a c&feter*a with 1nmates 51+ 1ng around tables
“engaged in conversatron became ahgroprlate. And so did

_commissarles, allow1nq prlsoners to. purchase the small but~

31gnlflcant:amen;t1es that would add to a sense of a more

- normal life.

The‘désign that best exemélified Progressive hopea

for prlson reform was Thomas Mott OSborne s Mu% kgl Welfare

League, the attempt to 1ntroduce the concept of inmate

7se1f~government,an Lo’ the penltentlary. Inspired in part

' bu‘auch Juvenlle instltutlonal arrangements as practxced

by the George Junlﬁr Republlc, and perhaps by the work of

settlement houses, OsbornW wanted to make 1nmates responsi-

ble’for,thelr own cenduct. The motto for the Mutual Welfare«;

Mii‘League beCame Gladstone s dictum:s ¥EE is liberty alone that

"f;mfleﬁ“hen for 11berty "

As set forth by Osborne and to a degree- 1mplemented

'by:him as wardéﬁaat Srng Sing in 1914” the Mutual,Welfare

~ League was tbebefthe'majorugoﬁerhing body of the prison.
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‘and the guards, but it would certalnly clrcumscrlbe;Ai,

| of the 1920 Prlson,Survey Committee report Lo the New

_ more lmportanm hlS potentlal for rehabllltatlon.,"‘

Inmates would elect a‘Board of Delegates who in turn
would elect. an Executlve Board Thls was to be the

prlson s rule makzng and enforcement body'c &ubject tu f

.... »y-.

rev1ew by the delegates. -In ldeallﬁorm, Lhe League'

e g
Ypece

would not neces»armly abollsh the JObS of the warden

o
. ’v‘«

them. ] . - gt

Progressive reformers gr@etéd»Osborne's ideas

enthusiastically. To Franhﬁﬁannenbaum, for example,

"prison democracy" was the underlying solution to the

problem GE 1nca“ceratlon. ‘So t00, OSborne was the hero

York State legislature. The tradltlonal prlson, concluded

\

the Committee, was "merely a mechanism for keeplng men

W\

docile.,... Mr. Osborne shifted the p01nt of view toward vJ;%T'
‘the question of how to send them out.". o hﬁ'”ﬁl o . -_J{?
At the same time, a second model shaped Prog?éSSibe

notlons of prison reform, the model of - pr:aon‘as hospltal. O
Reflectlng the orientatlon of psychrloglsts, Dsychlatf£5ts; O RS

[

and social workers, the prlson as hospltal looked to 1m-\

plement methods of c]a551f1catlon and tralning proarams. lfff;‘ , Q;fi?ﬂ

The prlmary goal was. to create dlagnostlc centers to whxcn

“i

all convmcted offenders would be -sent. . At these centers w;

psyrhlatrlsts and. thelr co-workers would lnteIVLew, examine,ai«fﬂf-
o ‘?r

i U S .
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program would allow for the effective operation of 'a ¥
rehabilitative institution. Classification would exclude
from the reformable prison population the hard core de-
viant. Further, it would match program to inmate in such
a way as to make programs effective. As a result, ex-
inmates would enter the free community and function as
law-abiding citizens.

The psychiatrists' devotion to the details of classi-.
fication did not carry over into a careful and meticulous
description of the actual content of rehabilitative pro-
grams. Psychiatrists were most comfortable in talking
about vocational education and schooling, to the consistent
neglect of psychological counseling or therapeutic inter-
vention. However, their reluctance, or inability, to offer
a special psychological program of their own actually brought
them closer to other prison reformers., The result was an
identity of agendas: classification of the inmate, a system.
of education, vocational training and work routines. All
reforpers believed that they could transform prisons from
nightmarish places dedicated to punishing the inmate into
a community that would help to rehabilitate him and thus
serve as‘a testing ground for sSociety. The prisoner who
| fdpcﬁioned well behind walls could function well outside
it. The good inmate would be a good citizen.

 fThe Progxessiﬁe design for the éenitentiary did affect

the administration of incarceration. Yet again, rhetoric
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v anq reality diverged.  Change was at besﬁ piecémeal, ﬁot
'consigtent. It is most accurate to think not of a Progressive
prison, but prisons with more or less Progressive features.

A nineteenth century visitor td twentieth century
prisons would haye been first séruck by the new style of
dress. The day of the stripes did pass. Most penitentiaries
alsc abolished the lockstep and rules of silence. Almost
. everywhere, prisoners were ailowed "freedom of the yard."
This same orientation also led to the introduction of movies,
ahd‘aoon radio made its appearance as yell. As older fears
of contamination gave way to a commitment to sociability
the prisons liberalized their rules on correspondence and
visits.

To a degree these innovations may well have lightened
the burden of incarceration. Under conditions of total de-
privation of liberty, amenities are not toc be taken lightly.
But whether they could normalize the prison environment is
" guite another matter. No one could think for a moment that
inmates actually locked like civilians; the grey baggy
pants and the formless grey jacket, each item marked prom-
inently with a stenciled number, became ‘the new prison qarb.
in effect, one kind of uniform was substituted for armother.'
Freedom of the yard was limited to‘one'or.twofhours é day
éhd-"aim;ess milling about" was the typical way it was

passed. Most importani, the bulk of a prisoner's non-working
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time was still spent in his cell. Even liberal prisons
\1ocked their men in by 4:30 in the afternoon. As for the
Mutual Welfare League idea, it was not implemented to any
degree at all. The League persisted for a few years at

' Sing Sing, bﬁt a 1929 riot gave guards and other opponents
the leverage to eliminate it. Elsewhere, wardens were
simply not prepared to give over any degree of autonomy
to inmates.

If prisons could not approximate a normal community,
they fared no better in attempting to approximate a thera-
peutic community. By the 1920's state penitentiaries
generally did establish a period of isolation and classi-
fication for entering inmates. For the first time, psychi-
atrists and psychologists did take u§ posts inside the
prisons. Moreover,‘prison systems did implement a greater
degree of institutional speciélization. Most notewoxrthy,
they frequently isolated the criminally insane from the
general inmate population. 1In 1904, only five stéfes main-
tained prisons for the criminally insane; by 1930, 24 did.
But invariably, these innovations had little effect on
prison programs. The presence of psychiatrists and psychol-
ogists on the prison payroll was probably of more symbolic
importance than anything else. 1In 1926 only 29 fulltime
,psychiatristé served on prison staffs in 13 states (and"

five of them were in New York); only 22 psychologists were
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'emp10yed ih 11 states (ﬁnd«six of them were in New York) .
Moreovéf,‘even the most advanced states employed only

one psychiatrist and perhaps two psychologists‘to‘service
an entire prison population. They haq to interview and
classify all entering inmates (say, 500 to 700 a yeér),
record their progress, and give recommendations. Clearly,
the numbers alone made the task impossible.

The classification schemes themselves were for the
most part crude. They typically separated the "better
sort" from the "hardened" and "defective"--but these were
descriptions not analytic categories. Further, these
labelg were really of little use within a prison. There
was nothing that any warden could do with them except to
fit offenders into boxes, without knowing how to move them
from one slot to another. As one European visitor concluded:
"If a mere layman were allowed to generalize, Americans
were_suffering from the illusion that when every offender
has after examination been relegated to a type, a problem
has been solved." | |

The consensus in favor of educationmal programs did
not bring impressive returns eitherx. Most institutions
providéd some kind of schooling, but only a handful of

piisons ran satisfactory programs. Austin MacCormick,

‘probably the fcrciiost expert on prison education, declared

in 1929: "Save for a few exceptions, we are‘toierating a

tragic failure. There is not a single complete and well-
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rounded educational piogram in all tbe prisons and re<
formatories for adults in America." If anything, prisons
fared even worse }n providing vocational education.

Formal offering; were ‘few; only 34 prisons report:d having
such courses. What courses there were, were }nadequate:‘
"training" meant learning to make license tags or road
signs, "not of a kind ¢o be serviceable to the inmates
upon their release from the institution."

In fact, prisons were unable to keep their inmates
employed. No goal was more fundamehtal to the system from
its very moment of inception. But try as they would, prisbns‘
simply could not supply work to their charges.'~Idleness
was rampant and every observer knew it. And noé only was
there an agreement that such idleness was bad fér prisoners'
morale, but, no less important, bad for prisnn budgets. In
1928, only eight prisons of the 59 in the Wickersham sur-
vey. showed a profit. And in the mid-1930's, the annual
reports of only three states' systems could still do so.
There were no shortages of explanations. Some states blamed
the abolition of the convict lease system; others bemoaned
the fact that they could not sell prison profluce on the
open market. Still others cited bad equipmeﬁt and bad
workers. But no matter how they tried, pris@hs no more
approximated factories than they did hospitals or schools.

Clearly reformers! programs for incarceration were
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overly'ambitious, outstripping the poversyofatheir own

theory and the available social and technological resources. .

But the problem of the failure of Progressive reform goes

deeper. Well-meaning cbservers insisted that rehabilitation

}‘rand custodial care could go hand in hand. Incapacitation

would provide the opportunity for rehabilitation; only an
incapacitative system that was rehabilitative could fully
protect society. But however neat the formula, it could
not determine reality. The ggals of custbdy and the goals
of rehabilitation proved to be conflicting ones and the
conflicts were always resolved in one direction only: the
needs of incapacitation took precedence. Thus, uniforms
could be changed and amusements and exercise introduced,
and classification tried out. But these were either tan-
gentiallor insignificant activities to the business of
custody. The Mutual Welfare League, which did touch the

~heart of .the prison system, could not be implemented at all.

Prisons defined themselves, first and foremost, as holding
operations and all other considerations were secondary.
The custodial character of the system was reflected

in and perpetuated by the character of its personnel. In

- terms of recruitment and sérvice; from wardens to guards,

prison work was police work. The typical career line of

the warden was from a police or an army career or a prison .

"guard experience and then up the laddex . RecruitmEht’to
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.Minimal due process protections seemed to pose too basic

the chief supervisory positions within the prison followed
a similar pattern. In a sample of 58 of this group serving
in 23 institutions, 29 pexrcent came to prisbn work after

a lengthy police career; 57 percent began as guards and i
slowly made their way up the chain of command. We know
less about the specific¢ careers of rank and file guards,
but on the basis of their low wages and poor werking
conditions, it seems fair to conclude that prison work

had to be a last resort for the unskilled and unsducated.

Nowhere was the clash between rehabilitative and

‘custodial goals more evident than in the administration

of prison discipline. The rules governing inmates' lives
were so arbitrary and inclusive as to bear no relationship
at all to laws of a normal community. What they did re~:
present was the priSon's effort to set down regulations

in ostensibly formal terms, so as to make them appear more
legitimate, rules that would give them the right to control
all inmate actions. The actual exercise of prison discipline,
like the rules themselves,never approximated community
standaxrds either. By}the 1920's most prisons did have some
k}nd of hearing process. But the defense took place before
a board of one--the principle keeper or the deputy warden.
Nowhere was the inmate allowed to bring in witnesses for |

his own defense; nowhere could he ¢ross-examine a guard.
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a threat to the fundamental order and Security df the

institution. L |

As for the exercise of prison discipline, then as
now it is frequently shrouded in secrecy. How much prison
brutality fheré was cannot be éccurately gauged. It is
by no means clear that the substitution of solitary con-
finement for the whip constitutes a "reform." Every
prison had its hole: the~inmatewa§ kept in a starkly
bare concrete cell, unlighted and unventilated, fed bread
and water, and, at best, supplied with a few blankets and
a po£ for his bodily needs. Moreover, administrators
generally felt a need to implement back-up sanctions. So
investigators discovered men in chainﬁ, the use of strait
jackets, and corporal punishment as well.

In effect, the state and prison had struck a mutually
agreeable bargain: as long as the warden ran a secure
institution, which did not attract adverse publicity (through
a high number of deaths or riots or inhumane practices
that became publicly known), he would have a free hand to
administer his prison as he liked. And most of the time,
wardens lived up to their side of the arrangement. The
number of escapes from the state prisons was low, and
periodic’prison riots ox the circulation‘of horror gstories
about cruel and inhumane punishment never reachgdjthe poihtf‘

where they chalienged the fundamental legitimacy
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of ‘the ‘system. In the end, it was security that counteéd,

not rehabilitation, and prison administratorsiifashioneéd g

their routines accordingly.
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' © VI. The Invention of the Sﬁvenile Court

The Progressive attitudes that shaped the field of

adult criminality} probation, parole, and prisons, also

influenced in very dramatic ways the world of' juvenile

justice. The ideas on the causes of crime had their

counterpart in theories on delinquency; and innovations

in procedures‘for adult criminals had their counterpart

in the innovation of the juvenile court. Between'lQOO

and 1920, ‘an interpretation of the causes of dellnquency
and novel procedures toc combat it emerged which would
dominate reform tﬁinking for the next fifty years. It

was Progressives who offered an environmental and a psycho-
'logical interpretation of the etioloéy of delinquency

that with minor changes and shifts and emphases persisted

~for the next several decades. Even more important, it was

Progressives who dramatically expanded the discretionary
authority of the state. These reformers broke away from
formal procedures to create the juvenile courﬁ. If wekare
to understand what is unique about our approach to de-
linquency, we must first understand the nature of this
Progressive tradition.

To appreciate the appeal of the juvenile court, one

must look initially to 1ts ideological underpmnnzngs,

‘speciflcally to the promise of benevolence that pervaded ‘

it. It was this rhetoric of benevolence, more than any,"'

b other sinqle element, that legxtimated the movement,‘
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"glving it public standing as a feform.
The groups that campaigned most enthu51ast1cally

for the juvenile court carrled unchallenged credentials

as ﬁhilahthtopists. None were more active than club

women. Whether organized in congresses of mothers or

in federations of clﬁbs, it was wcmen who fervently

‘presented the mission of the court as uplift and rescue.

éo too, the founders of schools cf social work, from

Sophonisba Breckinridge to Jﬁlia Lathrop, gave the measure

their stamp of approval. Furthcr, the court idea received

the support of ﬁcychologists and psychiatrists, with

Chicago®s Dr. William Healy probably the most active

among them. The character of these advocates made the

courts seem a clear victory for progress and humanity.

The agyressiveness and self~confidence with which re~

formers moved into the area of delinquency reflected, in

the first instance, an environmental interpretation of the

roots of deviancy, a sharedksense of its origins as external

to the child. Surroundings and circumstances, nct innate '

‘charactexistics, bred delinquency. But these elements

were specific and limited.‘ The problem Qas not endemic

to the ehtire society, but only to one particuldr segment

of‘it,;the slum. The juvenile offender was'not prototypical
iﬁ*l | of the ciﬁizenry, but of only one part, the immigrant~populaticn.
' | = .- The classic statement of this view came from Sophonlsba

Breckinridge and Edlth ‘Abbott in The Dellnquent Child and
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fhe‘ﬁohe;f‘The*rootS»6fvdeiinQﬁéﬁcy;\aeﬁihe?‘explofed
them, were found in the 1mmigrant 11fe styles, their
vtenemeﬁt houses and thelr street 11fe. In-some cases,
immigrant parents did not know that the law said that
children had to be in' school; in other instances, poverty
led children to steal. And how could‘mothe:s so busy
'earning'e 1iving be at hoﬁe:t073uperviéevtheir children?

The problem went still deeper, howeyer;, Some immigrant

- parents were so intent on accumulating property that  they

sacrificed the welfare of their children to satisfy their
own economic ambitions. Thus, children went out to work
too soon and, rebelling against such a harsh regimen,
found themselves afoul of the law, Other Progressive re-
formers offered muchk of the same diagnosis, turningyap'
analysis of the evil effects of a poor environment into

a check list of the inadequacies of immigrant ghettos and
habits.

Yet, despite the grimness of these descripgiops, the
Progressives were optimistic about their ability to respond
effectively, precisely because they definad the problem as
local and specific. Broadly pﬁ%, immigrante had to become
Amerlcans, middle~class Americans. They had to learn to
respect private property, to send their chlldren to school,
to glve up 0ld World v1ces. They were to become ‘hard.

worklng and law abiding. To be sure, they could not do
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;thisﬁalonc. Progresa;ves dld not doubt the necess;ty
'c'of'their own lnterventlon. "But. confldent of the pre-
'fm@,v'emlnence of their values, reformers energetlcally moved_'
to fulf111 these pr1nc1ples.

A second. and different approach to the origins of

delinquency gained popularity in the Progressive ‘period

and even more of a folicwing in the-nekt decades.: This
“interpretation ref;ectea“péfchologiCal as opposed to ‘ ' : .
' envirqnmental'c0nsi&érations. It looked to the mental

- state as opposed tc the circumstances of the delinquent. : .

And this interpretation too, for different reasons, defined
the juvenile court as the proper antidote to delinguency.
The outstanding exponent of this view was William

Healy, in his 1915 text, The Individual Delinquent. Healy

‘was not an environmentalist, notirg that "poverty, and

crowded housing, and so on, by themselves alone are not

«

- productive of_criminalism}“ Rather, "it is only when these

conditions in turn produce suggestions, and bad habits of
mind and mental imagery of low order, that the trouble in
conﬂuct ensues." In sum, "all problems connected with bad
envmronmental condltlons should ke carefully viewed in
vthe light of the mental life."

Whatéver the intellectual differences between an

‘Tenv1rcnmental and a osychologlcal approach, the pract1ca1

Vpollcles that flowed out of them were 1dentlca1.- Both’
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'lcamps were eager to respond to delinquents on a case

'3/:by case basxs. Both wnrt eaQer not.co allow the pro—
‘”cedunai requirements to interfere With the helping hand

of thevstate.v,Both,were eager to aVOidfpunishment and

to provide treatment.A In short, both looked tq substl-

" tute the juvenile COurt for inherited proceduces._

- The design of the. juvenile court program reflected
these Judgments.. The court was to be concerned not ‘with ‘ﬂ_
the specific charge or crime facing the delinquent, but
with his state of being, his moral character and life
style. If a boy came before the court, explained Boston's

juvenile judge Harvey Baker, "for some trifle," like failing

to wear the badge'entitling him to sell newspapers, but then

turned out to be a chronic truant, the court would respond - -

to the larger broblem, not merely to the oharge at hand.
And clearly a court determined tc explore the "state of
mind" of th; delinquent should not be bound by formal rules
of procedure. Since its aim was to effect rehabilitation
and not to’administer punishment, proponents‘everYWhere

moved to relax the style of juvenile court proceedings.

They did not banish lawyers from the courtroom, but they

did not belleve their presence to be-necessary or appropriate._'c'

In a similar spirit, Juvenile courts did not follow accepted
rules of testimony 1n adult proceedings and trial by Jury
seemed equally ont of place. : IR "'" ;HF%

¥
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At the heart of the juvenile court program was pro-
bation. Once again it had a double purpose, to deliver
pre-sentence information and carry out post-sentence
supervision., Reformers also expeected that probation
officers would simultaneously upgrade community environ-
mental conditions. Yet, at the same time, for all their
faith in probation, reformers were fully prepared to
empower the courts to exercise still another option:
to incarcerate the juvenile offender. Probation was a
proper first resort, but institutionalization would have
to remain a back~up sanciion for those offenders who did
not take probation seriously. So too, reformers were
willing to expand the power of the juvenile court over
the family. So certain were they of the benevolence of
their motives that they were ready tc override parental
wishes for the greater good.

Clearly, reformers had fashioned a rationale and a
program whose goals seamed to offer something to everyone.
The juvenile court rhetoric and procedures were at once
soft-hearted and tough~minded, protective of the child
and mindful of the safety of the community. One might
debate endlessly, and futilely, whether the child savers
used the language of benevolence to cloak a repressive
innovation, whether social control elements were the

motivation, rather than humanitarian concerns. The critical
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point is that reformers saw no conflict here; there
‘was nothing hypercritical in their approaches. The
welfaré of the child seemed synonomous with the welfare
of society.’ The juvenile court was in the best interest
of everyone. 5o the pages of the most important organ

of the movement, the Juvenile Court Record moved easily

from a heartfelt sympathy for the child (we must be
"patient and forgiving"), to a tougher motto: "Every'
homeless child is a menace to society and:the State,"

Once again, a Progressive reform ideoclogy attracted
a host of supporters, not merely becaqse of the power of
the rhetoric but because of the administrative conve =~
niences that the innovation supplied. Club women, social
workers, and good-hearted philanthropisfs may well have
thought first and foremost of doing good, but a host of
other constituents had even more practical considerations
in mind. The part that the Chicago Visitation and Aid
Scciety play in the passage of the Illinois Juvenile Court
Act erxemplified this process at work. No one person was
more diligent in promoting the movement than T.D. Hurley,
and Hurley was in charge of this Catholic child-caring
organization. From Hurley's perspective the Society was
too weak in authority. It would discover cases of parents
who were nect treating their children well, but there was

little that it cowld then do. The juvenile court, he
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Believed, would expand his agency's control. The court
would neot be bound by legalisms. It would act in the
best interest of the child--and in Hurley's terms that
meaﬁt giving the Society more authority and the parents
less. ‘

Many superintendents of institutions for deviant
or dependent children also looked to the juvenile court
to substantiate their own authority. Since the court was
free of the technical need to find a child guilty in a
criminal sense, it could dispatch the child at its dis-
cretion to the kind of institution that it believed appro-
priate. To the superintendents this kind of commitment
power promised to clarify and simplify their authority.
A fair number of administrators from within the criminal
justice system also joined the coalition. Police officers
often believed that the juvenile court would keep delinquents
off the streets for a 1onger‘period of time than a commit-
ment to the traditional house of refuge. And at least one
district attorney quite frankly supported juvenile court
because it would reduce substantially the number of cases
that his staff had to handle. A few police representativeé
and some civil libertarians did object to the authority
of the courts. But on the whole their opposition was weak
and iimited,incqmble pf standing out against the coalition

for reform.
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VII. Dispensing Juvenile Justice

However straightforward the task of defining what a

juvenile court should do, the differences among juvenile

- courts as established were enormous. Practically no two

courtrooms, let alone any two states, followed identical pro-
cedures. Many jurisdictions did make juvenile courts chancery
courts, enabling them to adopt informal rules of procedure.

An important minority, however, including Massachusetts, New
York and Washington, D.C., kept the juvenile courts as criminal
courts. The scope of court action also differed markedly

from place to place. All courts had responsibility for cases
of delinquency and many of them handled cases of neglect, but
some juvenile courts also administered widows' pensions or
adoption laws or truancy laws, or cases of adults contributing
to the delinquency of minors or commitments of minors for

insanity or retardation. So too, in some areas, the juvenile

‘'court was nothing other than the adult criminal court sitting

for a special session. In others, it was a court apart, with
its own building, and specially appointed staff. Thué, it is
fur more accurate to talk not of the juvenile court, but of
many juvenile courts.

Like many other Progressive innovations, the juvenile
court did take root more firmly in the c¢ity than in fural
areas. The more urban the location, the mofe likely that ﬁhe
juvenilé court would be a "speciél,court," that is, presjded

over by its own particular judge with its own‘facilities and
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probation services. But behind the major differences among
juvenile courts were not demographic factors‘but something
more integral to the reform design itself. Given the
significance of the judicial discretion to the ieform
blueprint, this grant 6% authority actually meant that
juvenile courts would be as different ohe from the 6ther as
judges were different one from the other. In fact, the various
structures that Progressives expected would guide, although
not fetter, the discretion of Fhe judge, were never able to
take hold. The result was a system that represented the rule
of men and not of law, that made the judge's personality

the critical element in determining the character of his own
particular courtroom.

Let it be cleqr that every jﬁdge does enjoy some
measure of autonomy. In.adult criminal courts, however, the
personality of the judge is restrained by procedural rules
which impose a marked degree of uniformity. But this did not
hold true in the Progressive juvenile courts. Without set
rules, without fixed guiﬁelines, the court quite literally
had the delinquent at its mercy. Put another way, the per-
sonality of the juvenile court judge assumed an altogether‘
novel significange. One indication of this fact is the
remarkable prominence of a number of juvenilg court judges
in the Progressive period. They Qere in a real sense per-
sonalities. Ben Lindsey of the Denver Juvenile Court was

t
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only the most notable case. To Progressives, the names of

Charles Hoffman, Julian Mack, and Merritt Pinckney, were

1important ones. 'By the same token, -contemporary investi-

gators of juvenile courts devoted inordinate attention to

| the character of the presiding judge. When W.I. Thomas

reported on the workings of the Cincinnati juvenile court,
much of his attention went to the character of Judge
Hoffman. Another investigator of child welfare practices
in Pennsylvania discovered that every county had a
different kind cf judge who followed a different kind of
method.

The Progressiﬁes had not anticipated such diversity,
or intended to build up a cult of judicial personality: In
their design, a highly trained érobatioq staff in collabora-
tion with psychiatric clinics would guide judicial decisions.
Of course there would be differences in dispositions among
delinquents Who had committed the same act-~but these dif-
ferences would reflect the individual quality of each case,
not the idiosyncrasies of the judge. Once again, however,
reformers"expectations and the realities of implementation

diverged. Many courts lacked the supporting services of

clinics and trained probation officers that reformers demanded. .

Moreover, probation staff were so inadequately prepared
that it was the probation officer's ccmmon sense or the
judge's common sense that prevailed--and in either case,

instinct was not enough to insure consistency among hundreds
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of courts. Taken together, these considerations meant that
jﬁdgés were, in the end, very muéh on their own.

Thére was no need to rehearse at length all the fail-
ings of juvenile probation. Suffice it to say, that whether
one is talking about pre-sentence reports or post-sentence
‘supervision, conditions were substantially the same as those
already describéd in adult probation. As for the psychiatric
clinics, they operated in only the largest of cities and
even there they did not manage to exert much influence on
court proceedings. At best, the clinics offered labels, not
prescriptions for treatment. The Progressives' expectation
that psychiatric counseling wsuid guide juvenile coﬁrt decisions
was not at all realized,

The ways tpaﬁ juvenile court judges exercised their open~-
ended authotity illuninates the second critical characteristic
of juvenile justice; the Progressive organization was far more
interventionist and extensive in its reach than traditional
courts had been. The discretion that judges enjoyed in
procedural terms was matched by the latitude that they enjoyed
in substantive terms, in the types of cages they considered
and the sentences they passed. Taken together, these two
features gave the administration of juvenile justige an awesome
gquality. Judicial authority had both a novel autonomy and
scope~-which meant that the system was not only unpredictable,

but powerful.
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AiEhough'thére-arefsqbstantial methodological problemé
with any generalization about court dispoéitions, it does‘
appear  that ptobétion was more often a substitute for dis-
missal of cases than for commitment to a training school.
Probation was more_typicaily used instead of a milder sentence,
not a more rigorous one. In many cities which used probation
freéuently, as Colambus, or Indianapolis, dismissal was a
rare occurrence. Conversely, in Buffalo and San Francisco,

a high percentage of dismissals went together with a low
percentage of probation. Moreover, comparing juvenile courts
with earlier police éourts, again it turns out that police |
courts used dismissals much more typically; it was the
juvenile courts éhat had more frequent resort to probat;on..

So too, the juvenile court did not put the training

gachools out of business. Census statistics on juvenile

institutions point very much in the other direction. Between

1923 and- 1933, -the: public juvenile reformatory population

rose (from 25,251 to 30,496, or from 22.8 per 100,000 of
the population to 24.4). And so‘did the number of annual.
juvenile court commitments (from 17,296 to 25,329, or from
15.5 per 100,000 to 20.2). Thus, the link between the . | . a,!éﬁ
juvenile court and tﬁe training school was a close one. B
Did the institutions live up to thé courts' promise. [‘ ; ‘. ‘/ y{!f

not to punish but to treat the juvenile offender? Were the

courts' claims at all accurate? In many ways, a verdict
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on the way the court functioned must take into account
the quality of the training schools.’

| It is clear that juvenile institutions were very much
on the defensive ih the Progressive era. They were often
accused of being too mechanical in their discipline, too
inattentive to individual cases. The institutions themselves
did try to counter these charges by altering the nature of
their routines. They claimed to be "training schools," not,
any longer, houses'of refuge. Education of an academic as
well as vocational sort was to stand at the heart of the
program. The institutions would also follow a cottage, not
a cell block or dormitory design. So too, they woeuld
ihcorporate the psychiatric techniques of the new child
guidance clinics. As one social worker phrased it, juvenile
institutions "will not be the dumping ground of the community's
failures," but "a sanitarium for sick personality, a definite
and constructive link in what should'bé an endless chain of
service to maladjusted childhood."

The descent from the language of juvenile institutions
to the reality of conditions is precipitous. No matter how
frequently judges insisted that confinement was for treatment,
- training schools did not fulfill this claim. "When is a
schoul not a school?" asked one reformatory supérintendent.

"When it is a school for delinquents." Reformatories were
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not capable of adminiaﬁering a grade schooi or high sch091
curriculum and they diﬁ'no better at vocational training.
As one observer reported: "Most of‘the large instituﬁions
have what they call trades departments, and use them mainly
for repair and construction work about the plants....This
gives a small amount of instruction while utilizing the
labor of the inmates in reducing the expenses of the insti-
tution." Or, as the verdict of those ﬁho studied conditions
at St, Charles, Illinois, put it: "Trade training of a
quality which fits boys for self~maintenance is non-existent."
The cottages were almost invariably overcrowded with
a staff that was at once undertrained and overworked. They
bore no resemblance to a normal family life. And for child
guidance, the most important service that institutional
psychologists or psychiatriéts performed was mental testing.
IQ tests were prevalent. But there was really little that
the training schools could do with the results. Classifica~-
tion was an absurdity when cottages were 6verc£owded and
organized essentially by age and size. Thus, one answer to
the question, "What good has psychiatry been in an institution
for delinquents?" was accurately enough:‘"To start surveys;
to give. us technical diagnoses and work .out more and more
elakorate records which no one uses," .
Not onliy ~.d:;tz:%ﬁﬁﬁ&ﬁzmﬂmy.ﬁm;1:t;.b;:};ffjé}&r Efybﬁmmhef fre-.
quently did harm. Again, records of discipline and punish-,“
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Yet training s

‘ment are difficult to come by and are essentially incompleté.

chools do appear to be, in a phrase, prison-like.

There were frequent reports of homosexual rape. When one

- examines lists

three or four

of infractions for which inmates were punished,

sexual offenses of all sorts were invariably among the leading

causes. So too, it was the rare inmate who

escaped punishment from the staff. A national survey of 751

boys discharged from training schools revealed that only 55

of them had re

And training s

cords that were free of disciplinary actioa.

chools, like prisons, did have final resort to

disciplinary or segregation cottages that were only in minimal

ways different than the "hole." Finally, institutions had

recourse to corporal punishment. A good number of superin-

tendents foreswore its use, but others frankly endorsed it--

and even where

it was officially prohibited, it may well have

had a flourishing underground life. Austin MacCormick's

verdict on the

as a general c

Michigan -Boys' Vocational School can stand

onclusion: MacCormick found "an emphasis on

repression and regimentation, enforcement of silence rules

more rigid than those prevailing in most prisons...which

effectively. destroy any homelike atmosphere...and serve only

to teach conformity to a mode of life that will not be found

Why did

,'Hdw are we to

‘aﬁYWhere in the free world."

such dismal conditions continue to exist?

explain the defects of the programs and their
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perpetuation? Again, there were budgétar?»shottages, and

+ the social sciencés and psYchological professibns could not

provide substantive programs of effective treatment. But

here tovo,; the issue was more complicated, and brings us again

‘to the difficulty, perhaps impossibility, of at once carrf—

ing out a custodial and rehabilitative program. “The big
drive in the ordinary institution," noted one psychiatrist,
"is to kéep inmates from escaping and to keep them in a!staﬁe
where discipline may be maintained." Hence, "There is
ﬁSually no treatment that we would recognize as such. There
is no thought out concept of training." Why, then, were the
cottages anything but homelike? Because the inmates had to
be kept under firm control, because the fear of disorder and
escape was‘the nightmare that dominated the institution.
Considerations of custody crowded out all others. If schooling
was inadequate and Gtaff uneducated, no matter; the crit@cal
consideration was to keep the inmates confined. The point is
still more relevant when one turns to discipline. Every
sanction had to have its back-up sanction (until punishment
degenerated into cruelty), because institutional order had to
be méintained. Accordingly, the worst punishments went to
those.who tried to escape. For them,;wéeks‘of solitary con-
finement or corporal punishments were appropriaéé to insure
that‘inmates‘would not make such attempts again.

.With this perspective, the reésoﬂs for the‘perSist%nce
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of the juvenile courts and the juvenile institutions became

clear. The judges, for their part, were fully satisfied .with
their discretionary authority.. They could give probation

to anyone that they wished to spare the rigors of incarcera-
tion; at the same time, they had no quarrel with incarceration,
whatever its. 1nadequac1es,'e1nce they could reserve. 1t for the
hardcore cases of whom they despalred._ Wouldéthat the 1nst1- .
tutions were better-—but nevertheless they were approprlate

for managing the;dlfflcult«case.van,fact, judges' very willing-
ness to consider incarceration a "last resort," became a

primary source of justification for it. When judges were
prepared to forego probation and impose incarceretioh, the
disposition had to be proper. And if superintendents could

not make very much treatment progress with such tough cases,

they were not to blame. The superintendents actually had the
best of both worlds—--the justification of rehabilitation and
innumerable excuses for not delivering it. As for the reformers,
they were aware of the deficiencies of both the court and

the institutions and yet, as in so many other inetances, they 4
preferred to work for its improvement, as opposed to questioning ;
their own premises. However grim the conditions in’ the state

training schools, the delinguent was better off thah in a

the delinquent was better off than in an adult court.

|
state prison. However unsatisfactory the juvenile court, J
Reformers also believed that their programs had never been l

given a fair test. Failures reflected not faulty conceptual-
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ization, but faulty,implementatiOn. As they viewed it, .

g.‘ - "Society will contihue to ‘try out' humanitarian theories,"
S or else "medieval darkness will again seep our courts and
} institutions.” In the end, all reformers could offer was

a plea to do more of the same in better ways. They were

I3

never able to step back and question the system as a whole.
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VIII. The Fate of the Mental Hyyiene Movement

To appreciate just how powerful were the dynamics we have
. been exploring in the area of delinquency and criminality, it
is useful to examine, however briefly, developments in mental
health. Just as reformers revised traditional views and prac-
tices toward offenders, so they altered ideas and procedures
toward the mentally ill. Here too, the notion was to return
the mentally ill to. the community, and here too, a considerable
gap separated :hetoric.from-reality.
| it was Adolph Meyer and a group of supporting psychiatrists

who turned "away from mere reform of psychiatric hospitals"
toward a novel mental hygiene program. Meyer was in intellectual
style very much like William Healy. He, too, expressed his
devotion to "the facts of the case." 1Indeed, in Meyer's terms,
there was something "natural” about facts and "the first step
in tbhe course of psychology for medical students is to restore
in them the course of common sense." This confidence in the
value of a fact orientation reflected his definition of the
roots of insanity, most typically, as the product of "maladaptation.'
With this approach, anncunced Meyer, "psychiatry is no longer
committed to being our brother's keeper, but it has its
definite work with each patient...in the thorough study of all
the integrative factors of each individual patient's health."

All of these ingredients, from the devotion to the facts
of the case to the centrality of the concept of adjustment, led

Mever to his significant attempt to transform institutional

*
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psychiatry into "civic medicine." Meyer was among the first tow
ingist that psychiatry go out from behind the asylum walls.

To keep thg patient isolated was futile, both in terms of
diagnosié and treatment.} The problems did not rest excluzively
with the patient; the damaging influences within the community
had to be identified and eliminated. In brief, the links
between community psychiatry, probation and parole, and the
juvenile court were all very strong.

Meyer's formulation of the etiology of insanity won rapid
approval among professionals and lay reformers. Progressives
were receptive to a definition of the origins of insanity that
was 80 consistent with their explanations for crime. A host
of other psychiatrists were equally impatient with the narrow
custodial operation of the state asylums. And they were also
dissatisfied with the lack of progress made in pathology
laboratories. The caretaking approacn of the medical superin-
tendent and the materialist stance of the neurologist both
see&ed at a dead-end, provoking almost a desperate seagch for
new approaches to the problem of insanity. Meyer's work was
welcome because it was active and energetic, giving psychiatrists
a new program to design and implement.

At the core of the new program was the psychiatric clinic,
often inseparable from the psychopathic hospital. The,clinic
was to represent an alternative to ;ncarceration for the
mentally ill,‘now able to treat patients within thé community

who before could only have received care inside an asylum,
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Because the new clinics ‘would be convenient to visit, and

without inherited stigma, patients would seek assistance
immediately after ‘the onset of their symptoms and psychiatrists
would therefore be far more able to effect cures. The clinics
would also provide in-patient care as part of the psychopathic
hospital service. Some patients might-require short-term
confinement, a respite of a few weeks, and the in-patient

sexrvice would provide it. Flnally, the tllnlcs would also »
serve as training and teachlng centers, both forxpsychlatrlsts irﬁ

who would learn the new technlques, and for the commun1ty-at~

large, who would be educated to the best ways of malntalnlng
mental hygiene and preventing illness.

The groups that affiliated themselves with this program
were as broadly based and diverse as those who came to sup-
port innovations in criminal justice. Meyer himself believed
that general practitioners "were glad to be rid of the neurotic,"
pleased to be able to refer them to the new clinic. Psychia~
trists and teachers in medical schools obviously identified
with Meyer and believed that clinics would represent progress
for the field. Further, Meyer's clinics seemed to promise
for adults what William Healy and others were trying to do for
children. So once again the roster of supporters swelled.

The new clinics also promised to deliver -another kind of
service: after~care for those discharged from mental hospitals.
Here again the resemblance to developments in criminal justice,
to parole, is clear. Just as the inmates released from a

penitentiary would benefit from after-care, so too would the
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mentally ill. In fact, both in mental illness and criminal
justice, the term "parole" was used, parole for inmates,

éarole for patients. The program attracted a pnpular fol~
lowing. The emerging profession of social work avidly sup-

ported’ it. Indeed, the National Committee for Mental Hygiene

- made afﬁer-care one of the most important planks in its reform

in'charge ’f7the‘1ar§eiétaté asylums cer-
tainly did bear the brunt of the attack from Meyer and his
supporters. But neither Meyer nor anyone else looked to close
down the institutions. Asylums were to be upgraded, not
eliminated. In fact, reformers gave a new legitimacy to the
institutions. 1In effect, they offered the medical superin-
tendents two options; They could transform the state asylums
into psychopathic hospitals, join the mental hygiene mbvemént
as full partners. Or, they could administer frankly custodial
institutions, which were to serve as back-up places for the
new hospitals, offering care to the chronic and untreatable.
Not surprisingly, then, medical superintendents on the whole
responded favorabiy to the new meséage. Just as wardens fit
themselves into the Progressive program, so did they. And .,
with this kind of alliaqce, the new views on the traatment of

mental illness seemed ready to capture public policy.

*
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When one measures day-to-day recalities by Progressive
ambitions, the results in the ficld of mental hygiene are as

disappointing as in criminal justice. In the period 1900~

1940, neither the mentally ill nor their doctors returned to-

the community. The psychopatiiic hospitals became not places
of treatment but places of diagnosis. In effect, they had
more in common with the reception center at Sing-Sing than
with Massachusetts General Hospital. Because 6f the nature
of the commitment laws, it became easier to send all kinds

of patients, the treatable as well as the untreatable, to the
psychopathic hospitals and thus overloaded, the psychopathic
hospitals became a stop on the line to the state mental
hospital. Insofar as the state mental hospitals themselves
were concerned, their names did change. Cne after.another,

*asylums for the insane" gave way to "state hospitals." But

changes in the signposts did not reflect changes in the reality
of administration. The state hospital, like the asylum before

it, was caught in a cycle from which it could not escape. The

routine, almost without exception, amounted to custodial care
for the chronic patients, which meant that for the most part

these institutions received only chronic patients, which in

turn meant that the routine was fitted to the chronic patient,

and the cycle commenced all over again. Under these circum~

stances, to sort out cause from effect, tkoeigh the impact of

overcrowding as against the state of psychiatric knowledge

I

as against the quality of the institutional stance, is not

only very difficult, but relatively unimportant. The critical
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point;is.that every influence that bore‘on the‘functioning'of
the state hospitals at once promoted and reinforced a custodial
operation.

One éspect of_mental hospital life can represent the
system as a whole: that which passed for occupational theory.
Ostensibly "that occupation of the insane has a therapeutic
value admits of no argument." Mehtal illness, as Adolph
Meyer himself suggested, frequently reflected "a disorg;nization
of habits" and hence, "occupation...is at the bottom of the
success of the treatment of the insane:i"” Yet when one looks
at occupational therapy in practice, it turns out that therapy
took second place to institutional maintenance. The labor of
patients was essential to the operation of the hospital. Men
worked the farm and did repair work on clothing, shoes and
furniture; women did the knitting and repair woril: on clothing.
The jobs were obviously chosen not for their therapeutic value
but because tl2y fit institutional needs. There was no effort
to match case histories to agsignments, no attempt to train
inmates for post-institutional employment. The managers'
ver& ability to confuse laundry work with therapy, to define
farming and sewing as rehabilitative, indicates just how crude
the state of treatment was and just how custodial mental
hospitals continued to be.

The custodial quality of the state hospitals not only
undercut the mental hygiene program for institutional care,

but also thwarted its ambitions to extend the reach of

rtreatment‘anq the principles of prevention into the community. .
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It was the state hospital that continued to receive the bulk
of public money and its own needs (by reasons of budget
scarcity, not necessarily selfishness) <ould barely be
satisfied by appropriations; there were little funds left
over for out-patient care. Hospital superintendents were not
going to sacrifice their own institutional requirements in order
.to fulfill another mandate. Hence, patients on parole did not
receive very much more assistance than ex-prisonérs on parole.
In both instances, the staffs were undertrained and overworked
so that those discharged from institutions were very much on
their own. The social worker was as unlikely to prevent recur-
ring illness as the parole offiéer was to prevent xecidivism.
Finally, it is not difficult to understand how failure
and persistence were inseparably joined in the mental hospital.
The‘custodial character of the program maée‘mental hygiene
precepts irrelevant and at the same time gave the institutions
an ongoing}function. The state hospitals were the dumping
grounds for the cases that nobody else wanted--the senile, the
alcoholic, and the hopelessly schizophrenic. It was a thankless
task, but one that did provide the mental hospitals with a
purpose. So once again, a rhetoric of treatment gave legitimacy
to'an institutional operation, and the reality of custody sup-

plied i~s purpose.
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IX. Conclusion

From this analysis, three closing lines of argument emerge.
In the first instance, this research makes clear that the undef-
lying assumptions of the Progressive programs no longer appear
valid., We are in rebellion today against inherited procedures,
because their premises seem inappropriate. Unlike our pre=-
decessors, we are not confident that we understand the roots of
deviant behavior. 1In fact, we are very skeptical about anyone's
design for reforming the deviant, not only because of findings
that rehabilitation has not often occurred, but because we
lack the conceptual tools that would justify such a confidence.
Even more important, unlike our Progressive predecessors, we
are far less willing to tfust to the discretionary attitude of
the state. The earlier belief in a harmony of interests no
longer seems to many observers to be appropriate. From all
points’ on the political spectrum, we are now witnessing a
reaction against discretion, an effort to return to a focus on
the overt "act," not the "state of mind," of the offender.
These particular points are only symptomatic of a brxoader

judgment that the power of the state cannot be exercised in

,a way that will satisfy all claimants. The historical record

does not point us toward solutions that should be substituted

" in place of inherited wigdom. But it does make clear just how

far we have travelled from the paths of our predecessors.,

For better or for worse, the Progressiée synthesis cannot be

restored.
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Second, this analysis of the fate of alternatives to
incarceration demonstrates that in no easy way can alte;ﬁatives
to institutions coexist with institutions. The centrality of
the prison gave little room to parole. 1In mental health, too,
the asylums never allowed altermative programs to grow up.
Policymakers do confront something that is 'closer to an
"either-or" approach. So long as they continue to fund insti-
tutions as their first priority, as long as they continue to
think of incarceration as a primary goal of the system, to that
degree will they probably be unable to implement alternatives.
A commitment to alternatives to incarceration will demand a
thorough~going reversal of priorities in social policy.

“Third, and finally, the historical record strongly sug-
gests the difficulty of administering a program that is at
once custodial and rehabilitative. Just as institutions and
alternatives do not'mi# well together, so guarding and helping
conflict one with the other. Whether one is discussing pro-
bation, or parole, or the juvenile court, to join assistance
to surveillance is to create a tension that cannot persist
and will be far more likely to be resolved on the side of sur-

veillance. Indeed, the historical record suggests an even worse

~ dilemma: it may be even more difficult than we have imagined

to run a custodial program that is at once secure and humane.
The seemingly omnipresent need for a more coercive back-up

sanction may make it difficult to run a system which is

satisfactory in all of its aspects.

It may be that the ultimate function of history to
social policy is to prompt questions and raise consciousness.
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{ Those who are looking for immediate answers or detailed blue-
f prints may find themselves_spmewhat,impétient with this kind
' of disciplinary approach. Nevertheless, it should also be
clear that in this field, above all others, a sensitivity to - o 'fff
‘ past failures may constitute the beginning of wisdom. Finally,.é
5 . historical approach does help to liberate our imagination
i to experimentation and does help to free us from the bonds
{
g of the past. In this sense, this report, indeed, this research,
! o
g represents an effort to promote a spirit of innovation.
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X. A NOTE ON THE SOURCES

The sources for historicai study are of many types and
it wouldkbe useful to indicate the variety of materials that
are available for research.

Institutions do keep and publish important records. They
are by no means complete and they are not altogether reliable;
nevertheless they do highlight many of the critical develabments.
Thus, the records of particular prisons and state'systems must
be congﬁlted. Among those that were particularly useful here
were the records in the states of Massachusetts, New York,
Michigan, Minnesota, Oklahoma, and California. Moreover, the
annual reports of the institutions, published for the legis~
latures, despite their formal and often self-serving quality,
are a source that if properly used can be of great value. These
are widely available, but the Library of Congress has an
especially rich collection.

Second, the criminal justice system in the period 1890-1940
was the object of frequent investigations, both by state com-
mittees and reform organizations. These materials are very
revealing of the state of incarceration and the fate of the
proposed alternatives. To indicate only a few of the major

investigations examined:

National Commission on Law Observance and Enforcement,

Report on Penal Institutions, Probation and Parole

(Washington, D.C., 1931, George Wickersham, chairman.)
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Attorney General's Survey df'Release Procedures

(4 volumes, through 1940, Washington, D.C.).

Hearings and Publications of the New York Crime Com-

mission, through the late 1920's aﬁd earlyk1930's.

Clair Wilcox, The Parole of Adults from the State

Penal Institutions in Pennsylvania (Phila., 1927).

Andrew Bruce, et al., The Workings of the Indeterminate

Sentence Laws and che Parole System in Illinois

(Report to the Legislature, August‘16, 1928).

Massachusetts Commission on Probation, Report, March 15,

RTINS A N s e R S i

1924. State of.New York, Proceedings of the Governor's

Conference on Crime, the Criminal and Society, September

30~October 3, 1935 (Albany, 1935).

Further, the Attorney General's Survey during the Depres-

sion was, in part, an employment project. Accordingly, it
hired scores of researchers to visit and to £ill out elaboraté
schedules on every state prié&h,’as well as on some court proé
bation operations. These recor&s have been preserved and they
constitute the best single collection of materials on the
subject of incarceration in the twentieth century. They helped
to provide this research with an enormous amount_of“data for
analysis. ‘ | L
Thi?d, the ideological underpinnings of the érogressive
orientaticn to criminal justice and delinguency areyWell'
developed in a host of publications. See,’far ekahplé, the i Qf
writings of William Healy, Adolph Meyer, Sheldon Glueck; as “
o ’ 75 K I R LI
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wéll as‘Austin_MacCormick, Thomas Travis, Benjamin Lindsey,
Homer Folks, Burdetté Lewis, Augusta Brenner) Hastings Hait,
Edwin Sutherland, Thorstin Sellin, Thomas Osborne, and Frank
Tannenbaum. Of great importance too, are the publications

of various professional and reform associations. Of especial

-

value are the Annals of the American Academy of Political and
Social Science, the annual volumes of the Mational Probation
Association, the American Prison Association, and Charities

and Correction.
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The periodical literature for the period 1900-1940 is

partiéularly rich. Consult, for example, the Journal of 1

Criminal Law and Criminology, Survey, Charities, and Mental

Hygiene. 1In the field of delinguency, the publication of !

the Juvenile Court Record is of major significance, as are

the highly detailed and informative studies put’out uhder éhe
auspices of the Children's Bureau and the Bﬁreau of the Census.
Although the history of incarceration and its alternatives
in the twentieth cehtury is only beginning to concern historians,
some important studies have appeared. See, for example, the

work of Blake McKelvey, Jack Holl, Sanford Fox, Anthony Platt,

Walter Prattner, Robert Mennel, and Marc Carlton. In mental

: hygiene, the guide remains Albert Deutsch, The Mentally Ill.in

America (New York, 1937, 1949).
A full presentation of the research and analysis here ‘ |
as well as dbmpiete documentation for it will appear shortly in

book form, to be published by Little, Brown and Company.
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