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APPENDIX

JUVENILE RESTITUTION

ey1ews current know]edge of rest1tvt1on programs and thef
Juven11e Just1ce system._ Th copcept is v1ewed herewn as a

s and also as - ﬂonseguence of the 1ncreas1ng 1mportance attached v&
to estab11sh1ng a much c?aser 11nk“between the offense and the» anctlon.

o R t1tut1on nay be def1ned as- payments by an offerder 1n cash (to the
. v1ct1m) or service (either to the victim or the general community), when
,'j:\such payments. are made within the jurisdiction of the juvenile and criminal
- “justice process. By this definition the victim of the offense is not
necessar17y the recipient of thi payment, aithough under narrower def1n1s
tiops that would usually be theicase. The definition restricts restiti~
tion ‘to actions taken within the jurisdiction of the juvenile and criminal
Justice process, thereby" excluding private settlements reached between
epart1e 1nvo1ved in an offense.

o Rest1tut1on should be d1st1ngu1shed from victim compensat1on. One:

.. observer has written that. compensat1on is "an indication of the responsi-~
© . hility of society to.the victim, whereas restitution, while restoring the
. ‘victim, is also therapeutic.and aids in the rehab111tat1on of the criminal.’

- ‘(Laster, 1970:80). It should be noted that restitution is. penal in. nature
with correctional goals while compansation represents the state's. attempt to
_offset the victim's losses. The connections that may exist between restitu-.

tion .and compensat1un schemes are discussed below, but conceptually they
should be viewed as separate and distinct. (For a further discussion of
chtlm compensatlon schemes see. Ede]hertz and Gais,. ! 974 ) v




’JL~(b) H1stor1car‘deveiopment

- The or1glns of restltut1on can be trdced to pena1 Iaw of the M1dd1e |
' Ages which was more a law of torts’than of crimes. Many historians how .
believe that the utility of restitution was that it provided a more rational

. means of dispute se*t]ement among parties than did traditional retaliation,

violence, and vengeance. A scholar of the-history of restitution has noted .
that as the state control-over compensation*-gradually increased, together

- with its share in the compensation, there occurred a "slow separation of

the rights of the victim from “.he penal law, and compensation became a :

- special field of civil. law." *(Schafer, 1974: 608) Some observers argue
that renewed interest in the role of the victim in:the criminal process

has fostered a similar upsurge of interest in restitution. Others have

been skeptical of the notion that the recert interest in restitution
represents a turning of the full historical circle in terms of the v1ct1m s -
role in criminal proceed1ngs and have argued that both ancient and modern
rationales for restitution have rested more with the interests of society
(and indeed the offender} than with the victims of crime (Edelhertz, et al.;
1975:14). The contemporary movement from an individualized model of

- sentencing to an emphasis on matching pena1t1es to the saverity of the

offense (von Hirsch, 1976) is probably giving further impetus to the

revival of interest in restitution. Although the impact of this movement

is greatest in the criminal Just1ce process its effect on juvenile justice

is by no means negligible, as evidenced by decisions reached by the Com-

mission members of the Juvenile Justice Standards Project during 1975 -

. 1976. They recommend restitution as one viable dispositional alternative.

(¢) Stages fn‘juveniTe justice at which restitution might occur

There are several stages following the commission of an offense when
dec’s” as concerning restitution might be made. These stages, reviewed :
in siue detail by Laster (1970:83-98), can be usefully located between the
point of commission of the offense and the d1spos1t1ona1 dec1s1ons made
after adJud1cat1on IR

_*_\ i
*Blacks - Law Dictionary (4th Ed1t1on) def1nes the term compensat1on as .

 applied  1in ancient law as follows: Among the Franks, Goths, Burgundians, = S
- and other barbarous peoples, this was the name given to a sum of ‘money paid, “ ..
. as satisfaction for a wrong or personal injury, to the person harmed, or to r:?‘“‘
" his family if he died, by the aggressor. .It was originally made by mutua1 '

h, agreement of the parties, but afterwards estab11shed by 1aw, and . took the
rj,p1ace of pr1vate phys1ca1 vengeance ’ R




(i) Pre- adm1nzstrat1ve stage Rest1tut1on can occur pr1or to po11ce

- intervention. Although 1ntervent1on at this stage. happens outside the = .
justice process, it appears.to do so frequently. It includes, for instance,
payment of restitution by parents to store: owners to avoid prosecution of = .
their children.: No systematic appra1sa] appears -to have been made of the T
extent or outcomes of these quasi- Jud1c1a1 measures. S

: (11) Adm1n1strat1ve Stage Rest1tut1on at th1s stage results from the 5
mainly informal decisions made by officials of the justice process, such as
‘police, intake officers, and prosecutors. It occurs within the context of
the very considerable d1scret1on held by such officials. At this stage
‘restitution can also be an important component of a diversion process. o
Pre-administrative decisions. on restitution are characteristically made .. =
without the structure of formal, written guidelines. They almost never
-involve the poss1b111ty of further review. Restitution as a diversion
strategy is in fairly widespread use by police (lLaster, 1970 85; Edelhertz
et al., 1975: 30) and probation officials (Larom, 1976). There are, however,
ser1ous 1ega1 1ssues 1nvolved w1th this aporoach (see the fo1lowung sect1on)

. The prob]ems assoc1ated W1th rest1tut1on dec1s1ons at th1s stage ref]ect S
‘those that characterize the diversion process. Decision-making tends to i

-generally unstructured and is: open to unfair. adm1n1strat1on.. Rest1tut1on v
arrangements therefore, in many 1nstances do not carry 1ega1 force.iv~ i

(111) AdJud1cat1on stage : Rest1tut1on is probab]y most often located ' e
at this stage, after a finding of involvement or guilt. It generally: takes e TR
~the form of a condition of probation (Best and. Burzon, '1963:809; Chesnev, et
- 1975). - Statutory provision also-specifically authorizes the court in some -

jurisdictions to order restitution directly as. part.of a final disposition
‘(Lev1n and Sarri,-1970:88-99).. A recent study of court ordered restitition. .
in 87 Minnesota counties found that it was- used as a condition of probat1on PR
in 19 percent of all juvenile probation cases (Chesney, 1975: 150) T o
“with the pre-adjudication stage, a widé variety of programs exist prov1d-'jgsﬁ‘

-ing for both: monetary and commun1ty-serv1ce rest tut1on. : . L

Lo

(iv) Post- adJud1cat1on stag__ Re;t1tut1on dec1s1ons may a]so be madeﬂ,_-
after the adjudication stage, with: the dnitiative being taken by the corr- "
ections agency ‘or paroling authority. - There has -been .some experience with
restitution programs for adults at thlS stage (Fog;] -Galaway, and Hudson,
1972; Read, 1975): but apparently not for juveniles. ' Adult programs such as: .=~
the. M1nnesota Restitution: scheme. (Foge] “Galawayy and Hudson, 1972) have = -
?usua11y made the rest1tutlon agreement a cond1t1on of paro1e from““r1son




”f£G1ven contemporary concerns regard1ng fhe negat1ve aspects of many parole o

’ﬁ;cond1t1ons (e 9., Kassebaum, Ward and Wilner, 1971) 4t ‘{5, questionable ’

g ~whether it is a sound _practice to Iocate rest1tut1on dec151ons at Lh1$ -

‘*'cstage

_ In recent survey of Juven11e restTtut1on prOJects, conducted in con-
Juriction ‘with the development of this paper (Bryson,.-1976)*, it was found

. ‘that each juvenile program was confined to one stage. . This -was not the

case in a recent survey of adu]t and Juven11e programs in the United States
and Canada, with twelve of nineteen programs Tocated at more than one stage
J_'(hudson, ]976 2-3). It should also be noted that most programs address. -

- either adults:or juveniles, but.not both. The eleven programs surveyed

- by Bryson were exc]us1ve1y for Juven11e offenders (Bryson, 1976), whereas -

- three of the nineteen programs in: Hudson's survay. adm1tted both adults and

» Juven11es (Hudson, 1976 2).

(d) Offense and offender types

Res+1tutwon is primarily used in connect1on W1th offenses agalnst
“property. (Hudson, 19763 6). There is, however, no research evidence on
which types of offenders or offenses are most appropriate for rest1tut1on
prOgrams ~Most judicial and programmat1c decisions have bheen based on

ad hoc determ1nat1ons that offei” no ev1dence of dlfferent1a1 effectiveness
(Edelhertz et al, 1975 77) :

One important issue regard1ng offender types is ‘the extent to whlch the
'of ender's perceived ability to pay (socio-economic status) is an important

~ factor in ordering restitution. In this regard, observers. have noted that
some restitution programs are not operated in a manner fair to all segments o
of the community due. to failure to develop provisions for community service” .
restitution or for jobs that wou1d perm1t offenders to fu]f111 monetary R

' ‘rest1tut10n requ1rement°

:/f1{7( ). Victim types o

*hﬁyl*The survey 1nc1uded a teiephone 1nterv1ew of twe]ve Juven1le rest1tut1on

S . One prem1se of. rest1tut1on programs 1s that the victims of cr1me should a
ot be ignored, and selection of the' target population is likely to have - -
r1mportant 1mp11cat1ons in th1s regard Contemporary perspect1ves of the

projects. identified by American’ In°t1tutes for Research through consulta-i?'d o

_tion with researchers and. practitioners. ' Basic 1nformat1on on program

fjfoperat1ons and the popu]at1on served was requested




7‘_genera11y gave pricrity to the beneficial 1mpact .of their programs on the. .

h";;lHudson, 1976:3- 4, see a]so, Bryson 1976 11 14)

M"the criminal justice system itself such as: court . time and emotional” stress‘

~:Msense of v1nd1Cat1on ’Go]dfarb andiS

ﬂthe cr1m1na1 and Juven11e Just1ce processes strong]y reflect the v1ew that
the victims:of crimes have been all but forgotten. A particularly signi-
ficant aspect of restitution is its potential for- offsettang the problems:
_;»created by an undue focus on offender-oriented programs wh1ch rarely take

- into account the c1rcumstances and needs of v1ct1ms o

5’ K S s S -

2 RPTIONALE FOR JUVENILE RESTITUTION PRO s -

, The rat1ona1e for Juven11e rest1tut1on programs is d1scussed in th1s
section under four: headings:: the juvenileioffender, the victim of Juven11e
offenses, the genera] communlty, and the Juvenlle JUStICQ procesr S :

.(a) Lgpact on the Juven11e offender

Much of the rat1ona1e for rest1tut1on proorams has been based on the1r 5
intended impact upon the.offender. Schafer has argued that through involve- .0
ment in restitution the offender can be made to recognize his responsibility. =~
to the victim (Schafer, 1965:249-250); and Eglash concluded that restitution -
provides."a form of psychological exercise,. bu11d1ng the muscles of the
self, developing a healthy ego" (Eglash, 1958:622). It has been argued
that restitution "protects the essential digriity (of the offender) by -
supporting a v1ew of him as an individual capable of making decisions"
 (Fry, 1957).  In two recent surveys of restitution programs, staff-persons.

“offender. Hudson, for examp]e, found that in ten out of nineteen programs ,'f
staff ‘indicated that rehabilitation of the offender was the,pr1mary purpose o

‘l(b) PrOV1s1on of v1ct1m redress . R
| Rest1tut1on is 1ess eff1c1ent than compensat1on schemes for prov1d1ng
“victim redress. It does, however, allow for the: -provision: of monetary -

reimbursement or other forms of sat1sfact1on ‘to the victim. - In. add1t1on,
restitution programs may compensate victims for burdens placed on. them by

]re]ated to confronting an alleged offender. It has. been suggested that'
restitution should go beyond tangible payments and re1nforce the v1ct1m s:
1naerf*1“735]41) S o

The rest1tut1on 15 not a]wayc ..to..th 1ct1m d1rect1y, many;”"”

.grams prov1de for "symbo11c st1tut1on through"ommun1ty 'service or =

. other work: programs.  Some: ooservers feel that:the more. successful progra
) :are those that 1nform the v1ct1ms about sym 11c rest1tut10n thus-



iisome of the d1ssat1sfactnon that 1s 11ke1y to occur when v1ct1ms are not

-..-the recipients of the restitution. A recent survey of. juvenile restitu-

. tion.programs found that.most v1ct1ms had no know]edge of the symbo11c
j,rest tutlon (Bryson 1976 11- 14) S

o (c) Enhancement of the pub11c s sense of Just1ce |

SR Rest1tut1on program -can: a1so mqke the Juven1]e Just1ce process more
Qv1s1b1e to the genera1 community and as a result may serve to increase

public confidence in its administration. Meet1ng these objectives.

fﬂ.requ1res informing and -involving the public. “In Rapid City, South Dakota,

;h -the victim-assistance officer acts as an advocate for both the offender and
“the victim.. Additionally, victims are provided with information describing

their rights, the Juven11e justice process, and civil remedies as a re- -
course if rest1tut1on is unsuccess fu] Bryson, ]976 5) :

. '(d) Increas1ng the . effect1veness of the Juven11e justice process

Rest1tut1on programs may also serve to increase the effectiveness of

~the Juven11e justice process. At the pre-adjudication stage restitution

‘prov1des a means of diverting juveniles from the Just1ce process, allow-
ing the adjudicatory stage to be focused on more serious offenders. At

- the post-adjudication stage it serves-as an alternative to 1ncarcerat1on,
" thereby reducing the number of youths confined in training schools. -

. 'Sensing that this purpose may not be served, the Committee for the Study

- of Incarceration has warned: ' "Once cr1m1na1 sanctions are given a semblance

of beneficence they have a tendency to escalate: if, in punishing, .one is

L‘~supposwd]y doing good, why not do more?" (von Hirsch, 1976:121). Like-

. wise, a report by the National Assessment of Juvenile Corrections has
-added: - "One of the most provocative quest1ons surrounding the genieral
movement toward communwty corrections is whether the states that deve]op
community -programs use them to r replace training schools or use them in
‘addition to training schools" (Sarri and Selo, 1975:14). Similar concerns
are also. appropriate when considering restitution as a diversion device.

. An unanticipated consequence may be the widening rather than the reduction

- of the Juven11e JUSt]CQ network of control (See genera]ly, Lerman, 1975)

’f;t(e) Potent1a] cost sav1ngs =

S Rest1tut|on programs may represent a cost sav1ngs to the cr1m1na1
,Just1ce system.. This would include savings which result from a reduction
~in the: ‘number- of youths-who would have been incarcerated or placed with.
'communlty agencses as we]T ds-a- reduct1on 1n probat on costs




‘j"gpay1ng\a fnne is-guite different from the restitution con

" ‘lLas Vegas: ‘study suggests that a pos1t1ve self-image, )

On the other hand, such programs may increase costs ihiterms of staff
time required to determine-the amount of rest1tut1on and. to superV1se the
vyouth ass1gned to make rest1tut1on. .

3. EVALUATION OF RESTITUTION PROGRAMS

. : Prev1ous research and eva]uat1ons of Juvenlle rest1tut1on programs have
~been so limited and inconclusive that virtually no scientific knowledge - By
exists concerning ‘the impact of restitution on the offender, v1ct1m, com- R P
'munlty, or costs of the criminal Just1ce system. "‘”ﬁ"*f**“ : e

Three of the better-known juvenile rest1tut1on programs (Seatt]e,
Mary]and atid ‘Las:Vegas) -have had relatively sophisticated-evaluations.
The Seattle orogram consists of three community accountab111ty boards -
operating in certain sections of the city. Each board includes persons -
from the neighborhood who develop a restitution plan for the youths.
Evaluations of the three Seattle components indicated that two of them
almost certa1n1y have raduced juvenile recidivism and Towered .the: overa]]
crime rate in the program areas compared with the rest of the city. The.
Seattle studies, however, were not-able to distinguish conclusively the
impact of restitution from the impact of other "treatments" received
s1mu1taneous1y by the youths. Preliminary evidence suggests that those
youths in the programs which dealt strictly with restitution wouid do-
better than youths in any of ‘the other available. programs. ;- ‘

The Maryland program involves an arbitration off1cer who negot1ates a
restitution agreement between the. juvenile 4id the victim. ' Comparisons
~ of the arbitration program with pre-program youths and with a concurrent
~..group of Juven11es handled through normal intake procedures. show.nos,.° = .
difference in recidivism rates. The study, however, did not examine: costs<fl~i ga

“and there is no way to determine-whether any one: approath ‘could be Judged D

- "superior" due. to lower costs without any increase in recidivism. - The o
evaluation of the Maryland program indicated that victim involvement R
generally had no negative impact except that victims tended to view the {;,‘@
offender and the offender's family .in a somewhat more negat1ve perspect1ve’y
after ‘the arb1tratlon hear1ng S . e

. An eva]uat1on of the Las Vegas rest1tut1on program forused on charac-}*

teristics of youths who were most 1ikely to make restitution payments. A . -
similar study was made of the Minnesota- rest1tut1on program which included
some juveniles as well as adults (Chesney, 1975). In addition, there have -
been several studies exam1n1ng characteristics of juveniles who ‘are most .
“1ikely to: ‘be "successful" in paying. court-ordered fines. :(AlthoughdS}mplyQ

ence may‘not be’ particularly marked for the juvenile espe
“required to perfarm community service in order -to pay: the

“youth as ‘essentially "good"; ‘and prior. émployment of the
' g,three most 1mportant factors 1n determ1n1ng whethe th youth



7f:'factors of importance to-successful rest1tut1on. older ade, higher socio-

o
i
v
i
i

i

i

auto comp]ete the rest1tut1on program The M1nnesota study 1dent1f1ed f1ve

econamic status, smaller amounts to pay, not having a probation officer as
Vg(the intermediary for payment, and a payment period that corresponds to the
S full Tength of probat1on One study suggests that youths who perform commu-

=7 pnity work in order to-pay fines will work more hours if a cont1ngency con~ -
".;tract is negotiated with them. ' Youths who were.able-to "purchase ‘special

_‘activities each week with hours of work put in more time than youths who
_ were able to "purchase" time off of probation. Juveniles who could earn
- special activities and t1me off probation worked more hhurs than either
o of the two' other groups.. (F1tzgera1d 1974)

Stud1es of - tne 1mpact on Juven11L rec1d1v1sm of f1nes vs. probat1on

»e:>are 1nconc1us1ve Some suggest that fines are more effective in reduc1ng
~recidivism; others argue for probation. Many studies agree, however, that

. fines .are more eFfect1ve than probat1on in, reducing: rec1d1v1sm among first
o offenders R : , e , .;;f . =

The stud1es genera]]y focused on on]y one type of rest1tut1on program, o
operat1ng in only one way, and therefore provide very little information i

”"f,that is useful as a guide. for program managers attempt1ng to structure and S

‘implement restitution programs. In addition, the studies have not deter- -
mined whether restitution is effective in relation to juvenile recidivism
or victim attitudes; or if 1t is a less costly yet equa]ly effect1ve type
of treatment.

The purpose of cenducting an intensive eVa]uat1on for the restitution

7,programs funded under this initiative is to prov1de information that will

be useful to program managers and funding agencies concerning the charac-
teristics and impact of different types of restitution programs. More
- specifically, the maJor objectives of the evaluation are to determine

* whether restitution is more effective than other types of treatment or

court procedures and/or whether it is equally effective but less costly.
Effectiveness is to be measured in terms of juvenile recidivism, Jjuvenile

",-rard victim attitudes toward the system, and the sense of “Just1ce" he]d by |
*maJor part1c1pants in the system :

4'. PROGRAMMATIC ISSUES A.m PROBLEMS

A number of 1mportant programmat1c issues ar1se 1n the 1mp1ementat1on
of the rest1tut10n concept. ,‘ ; :

%Q(a) Monetary versus serv1ce rest1tut1on

‘F”, Rest1tut1on as we have def1ned 1t, can be made in money, serv1ce, or’ R
a;,omb1nat1on of .the-two, either directly. to the victim or to the commun1ty5:'f ‘

in" general. The. choice; and the mechanisms. for its administration, must -

address: spec1a1 prob1ems when- Juven11es are to be the providers. What ;;ﬂv, P
part should be played by parents 1n f1nanc1a1 rest1tut1on ordered aga1nst T




"T,iby the offender. Arguments for partial restitution have been vo1ced,by'"kd

 which recommended: . "Perhaps the, best approachrls for the probation
1y

their children? How is emp]oyment for Juven11es to be secured and adequate
supervision of work tasks to be prov1ded7 How can the work be scheduled
around -school comm1tments? How is transportat1on to and from work s1tes ,
to be arranged?' ‘ : : .

A var1ety of alternatives have been tried. Some . unpa1d commun1ty
service prOJects have developed because of-the difficulties in. secur1ng :
‘paid- open1ngs for juveniles. (Bryson 1976:8).  Ann Arundel County,.‘ir o
Maryland's Community Arbitration program ‘has- been successful in combining -
volunteer work assignments with ‘minimaji utilization of monetary restitution. .
.~ Other projects, such as the one in Multnomah Gounty, Oregon, have attempted’
-~ to place juveniles in volunteer agencies where tasks may be re]ated to the
offense (e.g., vandals repa1r damaged property) . _

When rest1tut1on is used as a cond1t1on of probat1on it genera11y takes S
~ the form of monetary payments tothe victim, with the probation officer act- -

- ing as the intermediary (Chesney, 1975:153). Current efforts apparent]y o

-'place more empha51s on monetary restitution than upon restitution in the -
form of services to eithar the victim or the commun1ty, although several of.
the projects reported that both- forms were ordered in many cases. When
service restitution was ordered it was more often- directed at the community
than at the victim. ~(Hudson, 1976: 4 ,5). A survey of juvenile restitution 5
programs found a varied picture ranging from direct monetary restitution L
to .the victim to work programs in which the offender was al]owed to reta1n R
~some. of the money earned (Bryson, 1976 8). . .

A study of monetary restitution in M1nnesota 1nd1cated that its use- by: T
juvenile courts: favored white, middie. class offenders. The author com- ..
 mented: "It is clear that the most important determinant of whether an-
otherwise eligible defendant was ordered to make restitution was his pre- " ;
- sumed 'ability to pay'.... Clearly, a large group of offenders, in.-whom thegu'gﬂ

courts had little faith ‘that restitution would be completed,.were not e el
ordered to make restitution." (Chesney, 1976: 28). - This f1nd1ng po1nts to .

_the more equ1tab]e poss1b111t1es for restitution through service ‘programs -’
in those situations where it is not possible to. extend monetary. rest1tut1on,
to all offenders. Service and monetary programs may .sometimes be c1ose1y :
integrated. .- The program may facilitate earning opportunities for the. .
~Juvenile so. that the victim might receive monetary restitution. A]terna-—f
- “tively the- earn1ngs of offenders in such programs m1ght be used to supp]e-
- ment the cost of a v1ct1m S compensat1on scheme ' , RES

“:(o) Fu]] or;part1a1 rest1tut1on '

Rest1tut1on may 1nvo]ve fu11:ot5part1a1 payment (1n money or 1n
. the President's' Commission on Law- Enforcement ard Administration of Justi

of the fina

;“}to 1nc1ude 1n h1s pre sentence report‘an'



of the defendant, an est1mate of a fu]] amount of the rest1tut1on for. the
“victim, and a recommended plan for payment" (Task Force on Corrections,
©1967:35). The American Bar Association (Standards Relating to Probation,
-:1970: 49) has urged that "rest1tut1on . shou]d not go beyond the proba-
r*t1oner s ab111ty to pay.' o AT R -

. However, Galaway and Hudson have countered that "Full restitution
 would seem preferable to® part1al or symbolic- payment.. Since restitution
‘~.prOV1des the offender with.an opportunity. to undo, to some extent, the
wrong he has done, the more complete the restitution, the more complete:the
-;sense of accomp11shment the offender ga1ns" (Galaway and Hudson 1972 405)

. A survey‘o-~duven11e rest1tut10n programs found that someth1ng ]ess
-~ than full restitution was. genera]]y required (Bryson, 1976:7). In. a recent .
. survey of nineteen programs, mosi of which involved adults, it was found .
. that th1rteen stated that full restitution was obligated for over 80 percent
of the cases. The author noted that this was somewhat surprising given the
o nat16na1 po11cy statements in favor of partial rest1tut1on tailored to- the
offender s ab111ty to pay (Hudson, 1976 6). , .

(c) The need for g_1de]1nes and procedures to structure d1scret1on

In many 1nstances, cons1derab1e d1scret1on 1s exercised by c¢fficials at
~ the various stages ‘of the juvenile justice process: where restitution deci-
. sions are.made.. One observer has noted: "The disadvantages of restitution
- .at the police 1eve1 pertain to the entire system of criminal Justice. Allow-
. ing a po11ceman to mediate a dispute places too much discretion in untrain-
_* -ed hands. -.There are no criteria to guide the po11ceman in determining when
. or what kind of restitution should be ordered, for -is there an adversary
[ proceed;ng to determ1ne the exact amount of the v1ct?m s loss" (Laster,
0 1970:85 : , R .

S A]though th1s prob]em is espeC1a11y acute at the pre- adJud1cat1on stage,“"f~~_* '
it s of importance also at the adjudication stage, where guidelines con- iy ¥
~cerning its use are required if fairness . is to prevail. An issue that may e
_rarise, depending upon program design, is’ “the possibility of veto power by

- the victim. over the offender's part1c1pat1on Hudson found this to be a -

,nposs1b111ty in six out of n1neteen P ams surveyed (Hudson, 1976 8) '

‘?(d) ReJat1onsh1p ‘of the v1ct1m to rest1tut1on,programs,“

- The v1ct1m of the offense 1s not necessar11y the’ rec1p1ent of the resti-.
tut]on payment As stated eariier, restitution may take the form of commu- -
i serV1ce resu]tlng 1n no d1rect benefit to the v1ct1m :

1 eiv1ct1m 1s the rec1p1ent of rest1tut1on, several cons1derat1ons'“‘,1fjr;r>

(1)"'"ffdentf‘?ffi‘cat'ion~0ffthe victim. This is not always a simple tas:k."[' e



. ordered, they became aggravated. Therefore, careful attention:had to. be

“. . _tion which is: uncomfortab]es or:.aven: t=ar produc1ng

“In many cases the v1ct1m is’ not an’ 1nd1v1dua1 but a corporate ent1ty (AIR
.- 1976:6). ~ A further complication: ar1ses when the victim was covered by ' - .
”’1nsurance and has already collected.. A recent: survey of. ma1n]y adult pro- Vi

grams found that the usual pattern:was: for: th1ruwparty v1ct1ms to be recom-
pensed in the same manner ‘as d1rect v1ct1ms (Hudson,” 1976 8) ;

(i1) Invo]vement 01 the v1ct1m 1n determ1nat1on of the rest1tut1on B
Victim involvement at this-stage. of the process takes several forms. Some
pre- -adjudication programs- ‘have involved the victim in an. arbitration. hear-
ing which took ptace in Tlieu of a Juven11e court ad3ud1cat1on., D1re“t
offender-victim contact, however, is unusual,. possibly because .of v1ct1m
- anxiety. Five of the adu]t programs surveyed. d1rect1y and: oersonally 'A -
* involved the victim and offender in most cases; in nine cases; . this happen-

.ed infrequently; in the remaining five programs “such 1nv01vement never E
occurred (Hudson, 1976:6). . EEERRE G e

: ' One concern expressed by program personne1 is that v1ct1ms somet1mes
- over-estimate the loss suffered in the offense or the extent of the damage
incurred’ (Bryson, 1976:7,6). ‘One program director commented on another:
problem: "... Some victims reacted negat1ve1y when the juvenile was'not‘
directed to me ke monetary restitution. By virtue of the fact that they'
were “interviewed regarding their losses or damages, they assumed that they ;,

- would be reimbursed. When monetary restitution was not considered or

‘given to a clear understanding on the part of the victim regard1ng what
could be expected from the Juven11e and the court" (Bryson, 1976 17)

S (1ii) Nature of the v1ct1m-offender re1at1onsh1p durlng the rest1tut1o
e Erocess o . R e B

. There is no ready agreement in the 11terature as to the extent that ,
the victim-offender relationship should be. _personalized.and the two: part1es'
brought into direct contact with each nther. ~On. one side,’ Eg]ash has ;
stated: “"Reconciliation with the victim of an'offense creates a hzalth :

giving. relat1onsh1p" (Eglash,. 1958: 620), while it has also been. argued“that.

: ,“It seems questlonable whether a v1ct1m shou]d heftW1ce penaljz diyf1rs‘ 3y

““been wronged In add1t1on, however, Gt m

| ”~1975 :79).

. ualawav and Hudson who were 1nvolved in the M1nnesota Rest1 ution
" Center (for adult offenders), which did attemp im=

' interaction, have cautioned that for:'th ‘presen
'kept with. regard to the issue (Ga]away and-. Hudso
. survey it was- found that victim: part1c1pat1on~wa
" ‘ment in the determination of- ‘the restitution ue;
© v¥ctims in the later stages of the restitution .
“In another survey 1t was: reported that when wr




4 "f, ed 1nto’hy the‘bffénde¥; the>victimvis raré1y invb]ved‘(Hudson, 1976'6)}

: There may be cases where the v1ct1m does not wish to be involved in
- -any. aspect of the restitution process; others where the victim desires no
involvement beyond the receiving: of restitution through a third party ‘The

S -personal views of the victim should be an important determinant in the

.. shaping of resf1tut1on programs. : Chesney, in his study of the use of

- restitution as a.probation cond1t1on in Minnesota, reported: "It is (also).
recommended that victims be oj ffered greater involvement with the process
of restitution. Victims who‘have been Ainvolved with the determination of
whether restitution should be ordered.or in the determination of its
amount and form were more likely to bz Satisfied with the restitution as
“ordered by the court. The victims who were least satisfied with the
- restitution as ordered, regardless:of whether it had been completed, were
those who were not not1f1ed whether restitution was ordered, and those who
' felt that the police, court, or probation officer had not adequately
‘communicated with them... Victim involvement was also positively associated
with the successful comp]et10n of rest1tut1on " (Chesney, 1976: 29 emphas1s
1n orginal). . .

(e) Inform1ng_§he pub?1c of the work of restItutwon programs‘

In addition to 1nform1ng the v1c+1m, it is also 1mportant that the
public be informed as to the operation of restitution programs.  In the AIR
- survey, at least one program acknowledged that not enough was done in this
regard (Bryson; 1976:13). One study of a pre-adjudication arbitration
scheme (which has a large restitution component) found that police adminis-
trators were genera]]y unaware of how the program worked and were left
with the impression "that absolutely nothing is-done to a youth: bes1des a
s1mp1e warning in a majority of cases" (Morash 1976 10)

(f) Level of. offender 1nvo1vement in shaping the rest1tut10n_program b

" To the extent that restitution has a rehab111tat1vp purpose, the issue .
of juvenile involvement in the shaping of the program is important. Eglash
appears to assume that the offender voluntarily enters into "creative
restitution" arrangements. He comments:. "Although restitution is a .
votuntary act, an offender needs gu1dance.... A man, who, -as a result of .
‘guidance, -finds the zestful satisfaction which comes from creative restitu-.

i tion, will continue this process” (Eglash, 1968:621). Entering into a

restitution arrangement within the criminal justice process is, however, -

";;.not 11ke]y to be a totally vo1untary act on the part of the offender. Even

“at the pre-adjudication stage when the program may be without formal sanc-

t"‘t1ons, the offender will usua]]y be influenced by the alternative courses

\.~of action that may be taken.” In the AIR survey, one program Tocated at the‘
pre- adjudication stage reported that it relied heavily on "b]uff1ng“
Juven11es into part|c1pat1on (Bryson 1976 1), - -

The most apprOpr1ate course 1s probab]y to make exp]1c1t the coerc1ve -




v aspect of the rest1tut1on arrangement, and thereafter to max1m1ze offenuer S
involvement in the shaping of the actual program. = This approach is consis-. = ..
tent with the extensive 1iterature which holds on both ‘ethical-and prag~ -~ .
matic grounds that offender participation in rehabilitation programs shou1d
be voluntary. (See e.g., American Friends Service Committee, 1971:98-99;
von Hirsch, 1976:11-18.) In addition, it should be noted- that restitution
planning which does not involve the offender may further embitter and
alienate him, . rather than provide for his rehab111tat1on (Edelhertz and
Geis, 1974:6).. :

In Hudson's sUrvey of nineteen programs, it was reproted that in four-,'j,iea
teen there was some degree of choice in being referred or admitted to the. .
program. ~Hudson notes, however, that choice in this context is substan-' ...
tively. meanlngless (Hudson, 1976:7). The AIR survey found that the offender ..
had Tittle say in the development of the rest1tut1on pIan 1n any of the =
programs (Bryson, 1976:8). , _ : :

{g) Adm1n1strat1on of rest1tut1on and manpower problems

A number of prob1ems arise in the adm1n1strat1on of rest1tUL1on pro- . .o
grams. Many of these surface in relation to the utilization of service pro—;-hf-f
grams: the finding of jobs relative to the skills of the peop]e involved, -
maintaining the employment situation, and supervision of the work program:
(Hudson, 1976:9; Bryson, 1976:9). The survey of juvenile prograns found
- that seven of the eleven programs reported the use of volunteers. (both

to offset manpower shortages and to enhance community involvement and - = =
awareness of the program). The recruitment and training-of volunteers makes
"demands on the time of the professional staff, and at least one program
reported that the regular probation staff *esented the extra work demands
created by the rest1tut1on program - (Bryson 1976 11 14) :

The program announcement attachef 1mportance to program des1gns tak1ng
into account the danger of over-extenss on of available resources in the’
establishment of restitution programs. - Both surveys: reported that the
expectations of victims can be raised to an unrea11st1c degree, -and that
victim dissatisfaction can result (Hudson, 1976:93 Brysan 1976:10). One
juvenile program provided this advice in its: response to: the survey: MIf ~ .
social service for the v1ct1ms of .juvenile offenses is to be the: focus of a -
planned victim assistance program, then a detailed analysis of. ant1c1pated L
volume, priorities for 1imiting that volume, ‘and sufficient staff to render
the proposed service should be made. Further, the staff shou1d have.a: good,

working know]edge of” commun1ty resources and needs" (Bryson 1976 15)

(h) Sc0pe of Rest1tut1on :

Determ1n1ng the scope of rest1tut1on raises severa1 1mportant quest1on,
not he least of which is, should the amount of restitution-be Timited to .
the specific petitioned offense or shou]d 1t 1nc1ude other pe+1t1oned or-
unpet1t1oned offenses? R , T e




o Under Federa] 1aw, 18 ‘U S C 3651, rest1tut1on is 11m1ted when
;app11ed as a condition of probat1on, ‘to “actual damage or'loss caused by

* the offense for which the conviction was: had:" In add1t1on, ‘Federal appeals
‘courts have usually required that.a probation cond1t1on calling for restitu-
tion be rélated to the offense and Timited to the actual amount suffered

* (Laster,’ 1970 -90-963 Best and- Burzon, 1963: '809; Fisher;-1975: 68-69).

- Moreover "most forma] and “informal programs pr1v1de restitution -only for

“t iactual damages, and not for- common -law damages such as pa1n and suffer1ng
»‘;'(Ede]hertz, 76 65) 3% - : R .

S Once a determ1na+1on is made on how to relate the amount of rest1tut1on
: requ1red to the offense, it then becomes necessary.to determine ‘the amount -

-~ of damage associated with the offense. -Attaching monetary or.in-kind (e.g.,

©community service):value to criminal offense events peses problems but -
these .are no more complex than those addressed when determing civii damages.
In most instances the concepts and procedures for estab11sh1ng out-of-pocket
‘civil damages can serve as a -guide for determining the vaiue.of damages
related to criminal offeiises. Projects should be aware that in many
“instances victims. tend tc overstate damages and offenders tend to-understate
them (Hudson, Galaway, Chesney, 77: 316? It is important. to develop clear

- criteria for establishing damages that are fa'r to- both ﬁart1es Failure to o
.. do so may lead To victim" o1ssat|sfacc.u and-off eroe disillustonment with — -
- the program (Hudson 77 316). . ‘ : ‘ ‘

c ~ Some of the 1s=ues that may be encountered in ar riving at_the‘amount of
“damages are: R . s

( ) Insurance coverage, damages sought in civil court or the dec151ons
of-a v1ct1m s compensat1on scheme, :

nrt(ii)‘»Relat1ve amount of rest1tut1on due when more than one offender Adﬂgigwww;»;f‘
: - Was 1nvo1ved 1n the offense, -, , ) ,

7(iii)‘ F1nd1ngs aga1nst co defendants when dea]t with by another court;

' tz(iV).'Degree to wh1ch the offense was prec1p1tated by the v1ct1m (see
-+ . Fooner, 1966). Hudsoh: found that only two out of nineteen pro- .
grams attempted to take th1s cons1derat1on into account (Hudson,
' 1976 7 ‘ L , , ’

(v) Any awards made under workmen compensat1on schemes

:;;(l)v The Comb1nat1on of Rest1tut1on and 0ther,pena1t1es

,Rest:tut1on may be 1mposed as a so1e sanct1on or in comb1nat|on w1th
sother meastres. ~Schafer has written: "While it appears reasonable to use o
correct1ona1 restitution as one method of ‘dealing with criminals,; if it
‘were the’ only pun1shment ‘available for crime, it could weaken the sense of
‘wrong- do1ng attached to the crime -- bes1des reducxng the deterrent effect




e i

~ used some form of restitution, indicates “that -39 percent (42) of the. cases i
are handled by probation officers in an informal mannér; 24 percent (26)

- tioners had their probat1on revoked; 20 percent (21) had the1r probat1on o

- sanctions. for noncompliance and in some instances - probat1on officers .

‘"ufs1x responses were rece1ved of wh1ch 114 1nducated theyﬁuseasome res

. co]]ected

3 i

and potent1a1 The soc1a1 and pena1 va1ue of correct1ona1 rest1tuc10n
‘might be destroyed if individuals were permitted to compromise crimes: by

. making restitution: thus pun1shment should not be rep1aced by rest1tu-

»t1on " (Schafer, 1974 634-35)

It has also. been suggested that rest1tut10n adds a "construct1ve

: *uaspect" when used:as part of the probation-process {Cohen, 1944) and

provides a rational for work programs.within the.correctional 1nst1tut1on

~{Jacob, 1970:164- 65). A recent survey of courts by the Institute for

Policy Analysis revealed that 95 percent of the 114 courts that responded
use restitution in conaunct1on W1th probat1on (Inst1tute of P011cy :
Ana]ys:s, 1977)* w . ‘ , s

Moreover, in the survey of n1ne+een restitution programs 1t was found

_ 'that.ten programs required offenders to also be involved in:various forms"
" of individual or group counseling (Hudson, 1976:8). The impact of these -
~additional requ1rements is unc]ear at this time and should be a focus of

further study

(u)' Enforcement Issues

..Rest1tut1on orders or agreements are generaily bo]stered by ,he threat

" of a further sanction should the.individual default, e.g. probation: may be -

revoked. The previously cited survey by IPA where 114 courts reported -they 27

were handled by the court. Twenty-five percent of the restitution proba-

extended and 10 percent (11) were 1ncarcerated (1.P.A. 1977)

In the survey conducted by Bryson for AIR, three of six programs 1ocated L
——at the adjudication stage reported difficulties related to enforcement and
sanctions (Bryson:9). Respondents indicated that there were 1nsuff1c1ent =

resisted initiating revocation proceed1ngs because of the additional work= =
load (Bryson 9). .To avoid some of the enforéement 1ssues, it ds” 1mportant :

to set forth precisely what the restitution contract or order 1nvo]ves SO
that the offender and cther parties involved are certain as tc:what is
requ1red and what the consequences are for fa11ure to comp]ete the rest1tuf;

: When sanct1ons are appl1ed for fa11ure to comp]ete restltut1onr Sl
as "eV°Cat1°" Of probat1on, it is 1mportant to recogn1 e}that*the e/

.tion. Bas1c descr1pt1ve 1nformat10n and 11m1tednatt1tud na data~




,f‘need for due process protect1ons Th1s has been underl1ned by case law
g deve10pments with regard to revecation proceed1ngs (See agnon v
f} carge]li 411 U.S. 778 (1973)) e SR

(k) Term1nat1on of the rest1tut1on4process ffff: B

. Rest1tut1on programs vary as to- whether the t1me span of the rest1tu-

-~ tion arrangements is carefully prescribed at the outset; or whether the
offender: is able to carry it out at his own pace. ' When the restitution .
- process is one of several program components. the duration of the offender's
1nv01vement may well be determined by these other considerations - (Mowatt,
1975:207). It has been forcefully argued by some observers that the sanc-
tion be terminated on complet1on of the payment or the work: program ..
- (Smith, 1965:48-49). In Hudson's survey it was reported that in.ten of
the nineteen programs the offender was sometimes discharged from the pro-
“gram on completion of the restitution obligation. In seven programs stch
discharge was universal and automatic. Seven programs indicated that it
was highly important for restitution to be completed for the of fender to
“be discharged (Hudson, 1976:8). The survey of eleven juvenile restitution
‘programs found a varied pattern in terms of termination. In one prograi
“the amount of restitution was divided by the number of months of probation
to determine monthly payments due. It was found that in some programs . _
scheduling and transportation ‘problems affected the 1ength of time 1n the
rest1tut1on program (Bryson, 1976 9).
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- APPENDIX IT

| EDITOR'S NOTE.

‘euffhe fo]lowing:paber is intended o be a genera] d1scuss1on

. of 1ega1 issues 1nvo]ved in the 1mp1ementat1on of a rest1-

'.tut1on program for Juven11e offenders, and not spec1f1c
,1ega1 adv1ce for a program 1n a g1ven Jur1sd1ct1on."For

: such Tegal advice consult with counsel for your-agenqy.
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