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CONSTITUTIONAL DUTIES OF THE ATTORNEY GENERAL 

The revised Constitution of Florida of 1968 sets out the duties of the Attorney 
General in Subsection (e), Section 4, Article IV as: 

". . . the chief state legal offi<:er." 

By statute, the Attorney General is head of the department of legal affairs, and 
supervises the following functions: 

Serves as legal advisor of the Governor and other Executive Officers of the State 
and State Agencies. 

Defends the public interest. 

Repn::;ents the State ,In legal proceedings. 

Keeps a record of his official acts and opinions. 

Serves as a reporter for the Supreme Court. 

Assembles the Circuit Judges in biennial session to consider the betterment of 
the J udicial Syst~m, including recommendations for Legislature. 

Reports to the Governor, for transmission to the Legislature, on the operation of 
laws of the last previous Session, including decisions of the courts affecting these 
laws. 

COST DATA 

This public document was promulgated at a base cost of $11,70 per book for 
1100 copies for the purpose of providing a permanent compilation and 

index of official Attorney General's Opinions. 
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STATE OF FLORIDA 
DEPARTMENT OF LEGAL AFFAIRS 

OFFICE OF THE ATTORNEY GENERAL 
THECAPn'OL 

TALLAHASSEE. FudRIOA 32.304 

January 15, 1979 

LETTER OF TRANSMITTAL 

Honorable Bob Graham 
Governor of Florida 
The Capitol 

Dear Governor: 

In accordance with the constitutional requirement 
that each officer of the Executive Department report to 
the Governor annually on the official actions of his or 
her office, I submit herewith the report of the Attorney 
General for the year 1978. 

The report includes the opinions rendered during 
1978 by my predecessor, Robert L. Shevin. However, the 
organizational chart and personnel list reflect changes 
made under my administration. 

The opinions are indexed alphabetically by subject 
in the back of the book, together with a table of consti
tutional and statutory sections cited in the opinions. 
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ANNUAL REPORT 

of the 

ATTORNEY GENERAL 

State of Florida 

January 1 through December 31,1978 

078-1-January 1, 1978 

JACKSONVILLE TRANSPORTATION AUTHORITY 

EXPRESSLY DESIGNATED BY STATUTE, SINCE 1955, AS 
AN AGENCY OF THE STATE 

To: James H. Davis, Director, i''inance and Administration, Jack.oonville Transportation 
Authority, Jacksonville 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUESTIONS: 

1. Is the Jacksonville Transportation Authority an agency or 
instrumentality of the State of Florida? 

2. If the Jacksonville Transportation Authority is a state agency or 
instrumentality, how long has it enjoyed such status? 

SUMMARY: 

The Jacksonville Transportation Authority is expressly designated by 
statute (and has been so designated since its creation as the Jacksonville 
Expressway AuthoritY' in 1955) as an agency of the State of Florida, and 
thus should be deemed to be a state agency for purposes of disposition of 
interest earned on undisbursed grant-in-aid funds pursnant to s. 203 of 
Pub. L. No. 90-577 (42 U.S.C.A. s. 4213), the Intergovernmental 
Cooperation Act of 1968. 

You have stated that confirmation by this office of the Jacksonville Transportation 
Authority's status as an agency of the State of Florida for purposes of Pub. L. No. 90-577 
(the Intergovernmental Cooperation Act of 1968) has been requested by the Urban Mass 
Transportation Administration (UMTA) of the United States Department of Labor. Such 
confumation is necessary to determine the applicability to the authority of s. 203 of Pub. 
L. No. 90-577 (42 U.S.C.A. s. 4213) providing in pertinent part: "States sh!lll not'be held 
accountable for interest esrned on grant-in·aid funds, pending their disbursement for 
program purposes." (Emphasis supplied.) Section 102 of Pub. L. No. 90-577 (42 U.S.C.A. 
s. 4201[2]) provides that "State" means "any of the several States of the United 
States .•. or any agency or instrumentality of a State, but does not include the 
governments of the political subdivisions of the State." (Emphasis supplied.) 

Section 1.01(9), F. S., provides that the term ''political subdivision" includes "counties, 
cities, towns, villages, special tax school districts, special road and bridge districts, bridge 
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districts, and all other districts in this state." That statutory definition has been provided 
by the Legislature for application where the context pennits, and where a specific or 
different definition is not provided as a part of and in the context of some other btatute. 
The Jacksonville Transportation Authority does not fall within any of the categories of 
"political subdivision" enumerated in s. 1.01(9). In addition, and more important, is the 
lan~age used by the Legislature in creating the authority, whereby it is expressly 
deslgnated as an agency of the state. The authority was originally created as the 
Jacksonville Expressway Authority by Ch. 29996, 1955, Laws of Florida, section 3 of 
which provides ln pertinent part: 

There is hereby created and established a body politic and corporate and agency 
of the State of Florida, to be known as the "Jacksonville Expressway 
Authority", (hereinafter referred to as "Authority"). (Emphasis supplied.) 

Section 3, above, was encoded as s. 349.03, F. S. Eleven years later, by Ch. 71-101, Laws 
of Florida, the authority's name was changed to the Jacksonville Transportation 
Authority, and s. 349.03 now reads: 

There is hereby created and established a body politic and corporate and an 
agency of the state to be known as the Jacksonville Ex~ressway Authority, 
redesignated as the Jacksonville Transportation Authonty, and hereinafter 
referred to as the authority. (Emphasis supplied.) 

It is also provided in s. 349.02(1), F. S., that "(t]he tt>rnl 'authority' shall mean the body 
politic and corporate, an agency of the state created by this chapter." (Emphasis 
supplied.) Section 349.02(1), id., was originally enacted as s. 2(a) of Ch. 29996, supra. 

While the language of ss. 349.03(1) and 349.02(1), supra, is clear in providing that the 
Jacksonville Transportation Authority is an agency of the state, I would also nute that 
the authority's status as an agency of the state has been specifically affirmed in AGO's 
055-326 and 057-208, as to the applicability of then-existing provisions of state purchasing 
and reHrement laws. The conclusions of those Attorney General Opinions were based 
primarily on the language of the statutes creating the authority, which language must 
be followed I:Uld presumed valid unless ruled otherwise by the courts. Also, reference to 
the authority as a "state agency" was made by the Florida Supreme Court (although that 
Eoint was not at issue) in State v. Jacksonville. Expressway Authority, 139 So.2d 135, 137 
(Fla. 1962), wherein the court stated: 

It is a proper function of the Attorney General, in the interest of the public, to 
test the exercise, or threatened exercise, of power of such a corporate state 
agency [the authority] through the process of a quo warrl:Ulto proceeding. 
(Emphasis supplied.) 

Thus, by virtue of its express designation as such by the Legislature, the Jacksonville 
Transportation Authority must be deemed to be (l:Uld to have been since its creation as 
the Jacksonville Expressway Authority in 1955) an agency of the State of Florida. As 
such, it would appear that the authority is subject to the above.quoted provision in s. 203 
of Pub. L. No. 90-577 (42 U.S.C.A. s. 4213) regarding disposition of interest earned on 
grant-in-aid funds pending disbursement. 

Your questions are answered accordingly. 

078.2-January 3, 1978 

COUNTIES 

NONCHARTER COUNTY COMMISSION NOT AUTHORIZED TO 
PROVIDE INSURANCE TO CIRCUIT COlJRTJUDGE WHO 

RESIDES IN ANOTHER COUNTY 

To: Robert L. Nabors, Brevard County Attorney, Titusville 

Prepared by: Joslyn Wilson, Assistant Attorney General 
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QUESTION: 

Does the Board of County Commissioners of Brevard County have the 
discretion under Ch. 72·425, Laws of Florida, or any other law to provide 
medical, health, accident, and life insurance programs for a Judge of the 
Circuit Court of the Eighteenth Judicial Circuit who resides in Seminole 
County? 

SUMMARY: 

Section 1, Ch. 72-425, Laws of Florida, imposes a residency requirement 
which pertains to county court judges and to circuit court judges. In 
addition, a circuit court judge may participate in a county's insurance 
progrrun under s. 112.081, F. S., only if on July 1, 1967, he was 
J)articipating in the J)rogram and if he is a resident of the county. Thus, 
the Board of County Commissioners of Brevard County does not have the 
authority to provide medical, health, accident and life insurance to a 
judge of tCie Circuit Court of the Eighteenth Judicial Circuit who resides 
in Seminole County. 

As a noncharter county, Brevard County may exercise only those powers which have 
been granted by general or special law. See generally AGO 077·38 in which J. concluded 
that noncharter counties have no constitutional powers of their own, but rather they may 
exercise only those powers which are conferred on them by general or special law. 
Section 112.08, F. S., in pertinent part empow/~rs eounties as local government units to 
provide life, health, accident, hospitalization, o:r annuity insurance, or all of any kinds of 
such insurance for its officers and employees upon a group insurance plan. Section 1 of 
Ch. 72-425, Laws of Florida, expressly grant:, certain county court judges and circuit 
judges the right to participate in the county's insurance program by stating: 

Each judge of the circuit court and each county judge of Brevard County who 
is a resident of Brevard County shall be entitled to participate in the same 
manner and on the same basis as the employees of Brevard CounJ;y in the 
county's medical, health, accident and life insurance programs. (Emphasis 
supplied.) 

According to your letter, a question has arisen re~arding the interpretation of Ch. 72-425 
as to whether the residency requirement contained therein is applica1z.le to both the 
county court judges and the circuit court judges or to the county court judges alone. 

Under the Florida Constitution, county court judges are required to be residents of the 
county in which they serve. See s. 8, Art. V, State Const., adopted by special election 
March 12, 1972, which provides for the eligibility of judges by stating in pertinent part 
that "(n)o I?erson shall be eligible unless he is an elector of the state and resides in the 
territorzal}urisdiction of his court." (Emphasis supplied.) A similar provision was present 
in the 1885 Constitution. See s. 13A, Art. V, State Const. 1885, as amended, which 
required that "judges of other courts (other than the Supreme Court, district courts of 
appeal and circuit courts] shall be citizens of the county served." If the residency 
re,\uirement contained in s. I, Ch. 72-425, Laws of Florida, is considered to pertain only 
to 'each county judge of Brevard County," the phrase "who is a resident of Brevard 
County" is mere surplusage, as the judges are already required by the Constitution to be 
residents of the county. 

Generally, words in a statute will not be construed as surplusage if a reasonable 
construction which will give them some force and meaning is possible. See Pinellas 
County v. Wooley, 189 So.2d 217 (2 D.C.A. Fla., 1966); see also State Department of Public 
Welfare v. Bland, 66 So.2d 59 (Fla. 1953), State ex reL Florida Industrial Commission v. 
Willis, 124 So.2d 48 (1 D.C.A, Fla., 1960), cert. denied, 133 So.2d 323 (Fla. 1961); cf. 82 
C.J.S. Statutes s. 343. The Legislature is presumed to intend that each word or phrase 
within a statute has meaning. Therefore, an interpretation of the residency requirements, 
in Ch. 72-425 which would make that phrase mere surplusage generally Will not be 
favored. 

In addition, such an interpretation would remove any limitation within the act as to 
which c:ircuit court judges may participate in the county's insurance program; under the 
express terms of the act, any circuit court judge would be eligible. It is 1\ ·Jlp.H·settled rule .,. 

3 



978·3 ANNUAL REPORT OF THE ATrORNEY GENERAL 

of statutory construction that statutes should not be construed in a way which will lead 
to untenable conclusions. See Austin v. State ex rei. Christian, 310 So.2d 289 (Fla. 1975); 
School Board of Marion County v. Florida Public Employee Relations Commission, 341 
So.2d 819 (1 D.C.A. Fla., 1977) (statute should not be construed so as to create absurd or 
unreasonable consequences); Thomas v. State, 317 So.2d 450 (3 D.C.A. Fla., 1974): Miller 
v. State, 297 So.2d 36 (1 D.C.A. Fla., 1974), aff'd sub nom, Winston v. State, 308 So.2d 40 
(Fla. 1975). Therefore, based upon the foregoing, I am of the view that the residency 
requirement contained in s. 1, Ch. 72·425, Laws of Florida, pertains to each county court 
judge of Brevard County and to each circuit court judge. It should be noted that the 
residency requirement contained in s. 8, Art. V, State Const., supra, also applies to circuit 
court judges. Therefore, in order for a circuit court judge to reside in Brevard County, 
the county must be within the territorial jurisdiction of his court. Thus, a circuit court 
Jud~e who resides in Brevard County would also serve that county e.SJ a part of his 
Judicial circuit. 

As previously stated, the county is authorized under s. 112.08, F. S., to provide group 
insurance programs for its officers and employees. Section 112.081, F. S., extends thIS 
coverage by stating: 

All circuit judges who, on July 1 1967, are participating in an ;nsurance 
program for county employees are hereby deemed to oe county employees f"t' 
the purpose of such participation even though therp. is no actual cash salary 
supplement received from the county. 

Section 112.081 has been interpreted by this office to extend a county's insurance 
programs provided for in 88. 112.08-112.114, 1 ..... S., only to those cirC1:iit judge;; who reside 
within the county. Attorney General Opinion 069·50. Therefore, a CIrcuit court judge 
residing in Seminole County would not be eligible to participate in Brevard County'!) 
insurance programs undl:!r s. 112.081. It should be noted that a circuit court judge is 
eligible, however, to participate in the State Officers Gnd Employees Group Insurance 
Program under s. 112.075, F. S. 

078·3-January 3, 1978 

MUNICIPALITIES 

TRUSTEE OF MUNICIPAL PENStoN FUND FOR POLICEMEN 
AND FIREMEN IS CITY OFFICER 

To: Roger G. Saberson, City Attorney, Delray Beach 

Prepared by: Joslyn Wilson, Assistant Attorney General 

QUESTION: 

Is a trustee of the City of DeIray Beach's pension plan for policemen 
and firemen a city officer or employee as those terms are used in the 
Delray Beach Downtown Deyelopment Authority Statute? 

SUMMARY: 

A trustee of the municipality's pension fund for policemen and firemen 
may not serve as a member of the downtown development authority 
under s. 4(c) of Ch. 71·604, T..aws of Florida, which prohibi.ts city officers 
or emp!Qyees from serving as members of the authority. 

According to your letter, the City Council of Delray Beach is interested in appointing 
a bank president, presently serving on the board of trustees of the city's peilllion plan for 
firemen and policemen, to the Delray Beach Downtown Developmp.nt Authority. The 
council is concerned as to whether such an appointment would violatt) the provic;ions of 
Dh. 71-604, Laws of Florida, the enabling legislation for the downtown development 
authority. 

4 
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The Delray Beach Downtown Development Authority (hereafter the authority) was 
established as a body corporate and an agency of the city by Ch. 71·604, Laws of Florida, 
to perform a specific municipal function, i.e., to formulate and recommend long·range 
plans for the more efficient us-.! of the downtow1.1 area and to implement those downtown 
development plans approved by the city council. Sel! generally s. 6, Ch. 71·604, regarding 
the functions of the authority. In the performance of these functions, the authority is 
empowered to, inter alia, enter into contracts, sue and be sued as a body corporate, use 
a corporate seal, borrow money, and issue and sell revenue certificates. See s. 7, Ch. 71· 
604. Members of the authority are appointed by the City Council of Delray Beach. 
Section 4(a), Ch. 71·604. 

Section 4(c) of Ch. 71-604, states in pertinent part: 

To qunlify for appointment to the Authority and to remain qlAalified for service 
on it, a prospective member or a member already appointed shall res:ide in or 
have hi!! principal place of business in the city, [and] shall not be serving as a 
city officer or employee ..•• (Emphasis supplied.) 

This opinion is expressly limited as to whether the language contained in the foregoing 
statut<lry provision prohibits the appointmen~, of a trustee of the municipal pension plan 
to the authority. You inquire as to whether a trustee of the board of trustees of the 
firemen's and policemen's pension trust fund, established pursuant to Chs. 175 and 185, 
F. S., respectively, is a mUnicipal officer or employee within the purview of s. 4(c), Ch. 
71·604, Laws of Florida. 

Chapters 175 and 185, F. S., provide for the establishment of pension trust funds for 
firemen and policemen, respectively, in each municipality of the state. Sections 175.041 
and 185.03, F. S. The funds consist in part of moneys derived from municipal license 
taxes levied upon fire insurance companies (firemen's pension trust fund) and casualty 
insuro1"s (pl)licemen's pension trust; fund) and other contributions made by the 
municipalities. See generally, SR. 175.091·175.101 and ss. 185.07-185.08, F. S., regarding 
the creation and maintenance of these funds. The general administration and 
responsibility for the proper operation of the pension trust funds are vested in the boards 
of trustees. See generally, ss. 175.071 and 185.06, F. S. and ss. 19-36(1) and (11) and 19-
37, Code of City of Delray Beach, regarding the powerfil of these boards. See also ss. 
175.061 and 185.05, F. S., which statutorily provide for the composition of the board of 
trustees of the pension funds; s. 19-36(1), Code of City of Delray Beach, provides for a 
board of nine trustees composed of the mayor, the fire chief, the police chief, two firemen, 
two policemen, and two members appointed by the cit.)' council. 

This office has previously concluded that the boards of trustees of municipal pension 
trust funds for firemen and policemen, created pursuant GO Chs. 175 and 185, F. S., 
respectively, are municipal boards and agencies of the municipalities and are not 
autonomous entities. See AGO 074·109. This conclusion is based in p!'.rt on the 
consideration that the creatIon of pension funds is generally considered a part of the 
compensation for services to the municipality. See generally 62 C.J.S. Municipal 
Corporations 8. 614; Voorhees v, City of Miami, 199 So. 313 (Fla. 1940); 3 McQuillan 
Municipal Corporations s. 12.142. See also AGO 074·217 in which I concluded that the 
board of trustees of the City of Tampa Pension Fund for Firemen and Policemen, created 
hy special law, is a municipal board and therefore must use the services of the city 
attorney in transacting its business. See 62 C.J.S. Municipal Corporations s. 695(d) which 
states generally the duties of a city attorney are to render legal services to a municipality 
and its agendes. It should be noted that in AGO 074·109, I concluded that the apparent 
legislative grant of authority in ss. 175.291 and 185.29, F. S., by which the board of 
trustees may determine which r.ctions may be brought by the city attorney in their 
behalf, did not alter the board's status as a municipal board or agency. 

Therefore, based upon the foregoing, I am of the view that the board of trustees of the 
City of Delray Beach's pension fund fer policemen and firemen is a municipal board and 
agency; its officers and employees are also officers and employees of the municipality. 
Thus under the express terms of s. 4(c), Ch. 71·604, Laws of Florida, which prohibits city 
officers and employees from serving as members ofthe authority, it appears that the city 
council may not appoint a trustee of the city's pension plan for policemen and firemen to 
the City of Delray Beach Downtown De,,'elopment Authority. 
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078·4-January 10, 1978 

FLORIDA CRIMES COMPENSATION ACT 

COURT MAY WAIVE SURCHARGE 

To: Eric Smith, Chairman, Committee on Criminal Justice, Select Committee on 
Organized Crime, Tallahassee 

Prep~red by: ThDmas A. Beenck, Assistant Attorney General 

QUESTION: 

May the 5 percent surcharge imposed under s. 960.25, F. S., be waived, 
modifiea, or deferred by the court if it finds that such surcharge would 
impose a severe fiL.ancial hardship? 

SUMMARY: 

The 5 percent surcharge on bail bonds, fines, and civil penalties 
imposed in Ch. 77·452, Laws of Florida, may be waived by the court if it 
is deemed by the court to impose a severe financial hardship. 

Your question is answered in the affirmative. 
Section 1 of Ch. 77-452, Laws of Florida, creating s. 960.20, F. S., imposes a $10 

additional cost to be imposed in addition to any other cost re~uired to be imposed by law 
where any person pleads nolo contendere or guilty to, or 1S convicted of, a felony or 
misdemeanor. The section further provides in pertinent part: 

The court may waive, modify, or defer payment of the additional costs imposed 
by this act if it finds they would impose a severe financial hardship. (Emphasis 
supplied.) 

Coupled with the additional $10 cost imposed in s. 960.20, F. S., s. 6 ofCh. 77-4G2,Laws 
of Florida, creates s. 960.25, F. S. This section creates a 5 percent surcharge on all .fines, 
bail bonds, and civil penalties prescribed by law, said surcharge to be deposited in the 
Crimes Compensation Trust Fund pursuant to s. 2 of Ch. 77-452, amending s. 142.01, F. S. 
There is no specific language in s. 960.25 permitting a '.)ourt to waive, modify, or defer 
payment of tlie 5 per:::ent surcharge. Your question, whether the statutory language Qf s. 
960.20, which permits a waiver, modification, or deferral of the $10 additional cost applies 
to s. 960.25, is one of legislative intent. To determine the intent of the Legislature in 
passing Ch. 77-452, it is necessary to apply a rule of statutory construction. 

The Legislature is presumed to have a working knowledge of the English language, 
and if part of a statute appears to have a clear meaning if considered alone, but when 
given that meaning is inconsistent with other parts of the same statute or others in pari 
materia, it is necessary to ascertain the overall :intention of the Legislature. Florida State 
Racing Commission v. McLaughlin, 102 So.2,d 574 (Fla. 1958). Further, it is never 
presumed that the Legislature intended to enact purposeless, and therefore useless, 
legislation. Dickinson v. Davis, 224 So.2d 262 (Fla. 1962); Shares v. Hotel Corp. of 
America, 144 So.2d 813 (Fla. 1962). 

With these presumQtions in mind, the Legislat-.ll'e's use of the plurals, "costs" and 
"they" in s. 960.20, F. S., leads me to the conclusion that it was the intent of the 
Legislature to allow the 5 percent surcharge provided for in s. 960.25, F. S., to be waived, 
modified, or deferred by a court if the court detennines the surcharge would impose a 
severe financial hardship. Further, supporting this conclusion is the wording of s. 960.20 
that the court may waive the additional costs imposed, tt ••• by this act." If it had been 
the Legislature's intention to limit the waiver of the costs to the $10 additional cost, the 
word used would have been "section" in place of "act," thereby specifically referring to 
the additional $10 cost provided for in that section. 

I point out that the final interpretation and construction of statutory language is within 
the province of the judicial branch of the government of this state, and that it is possible 
that if considered by the courts, a different interpretation of the legislative intent in 
enacting Ch. 77-452, Laws of Florida, may be reached. 
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078·5-January 10, 1978 

MARRIAGE LICENSES 

ISSUANCE TO MINORS 

To: Betty Easley, Representative, 56th District, Tallahassee 

Prepared by: Joslyn Wilson, Assistant Attorney General 

QUESTIONS: 

078-5 

1. Does the repeal of s. 741.06, F. S., do away with the county court 
judges' discretion in the issuance of a marriage license to anyone under 
the age of 18? 

2. Does a county court judge now have to issue a marriage license to 
a minor, no matter how young, if he has the written consent of his 
parents? 

SUMMARY: 

Former s. 741.06, F. S., which granted county court judges a limited 
discretion in issuing marriage licenses to minors, regardless of parental 
consent, when the minors are parents or eX):lectant parents of a child has 
been removed or revoked by s. 2, Ch. 77-19, Laws of Florida, repealing s. 
741.06 effective October 1, 1977. Therefore, county conrt judges and clerks 
of the circuit court are bound by the terms of s. 741.04, F. S., which 
authorizes and reqtJires the issuance of a marriage license to persons 
under the age of 18 years when they have obtained the properly 
acknowledged written consent of their parents or guardian. Iri the 
absence of a controlling statute to the contrary, the common-law rule at 
which persons were deemed competent to contract a valid marriage, i.e., 
14 years of age for males and 12 years of a~e for females, should be 
applied in issuing marriage licenses to mInors with the properly 
acknowledged written consent of such minors' parents or guardian. 

AS TO QUESTION 1: 

Prior to the 1977 legislative session, s. 741.04, F. S., provided, inter alia, that no 
marriage license could be issued to persons under the age of 21 without the written 
consent of the minor's parent"! or guardian. Section 741.06, F. S., provided an exception 
to, and limitation upon, this provision by statIng: 

The county court judge of any county in the state may, in the exercise of his 
discretion, issue a license to marry to any male or female under the age of 21 
years, upon sworn application of both applicants. under oath that they are the 
parents or expectant parents of a child. The consent of the parents or guardian 
of such applicants shall not be required for the issuance of a license to marry 
under the provisions of this section. No license to many shall be granted to any 
male under the age of 18 years, nor to any female under the age of 16 years, 
,vith or without the consent of their parents except as hereinabove provided. 

Although both ss. 741.04 and 741.06, F. S. 1975, used the age of 21 years as the age of 
majority, the Legislature in Ch. 73-21, Laws of Florida, removed the disability of nonage 
for persons 18 years of age or older. See AGO's 076-60 and 074-201 in which I concluded 
that s. 741.04 required parental consent prior to the issuance of a marriage license only 
for persons under the age of 18 years; see also AGO 073-241. 

Sectians 741.04 and 741.06, F. S. 1975, read together, clearly established that a 
marriage license could not be issued, regardless of parental consent, to ~.nales under the 
age of 18 and females under the age of 16 unless they were parents or expectant parents 
of a child. See also AGO 076-60, question 1. While both the county court judge and the 
('Jerk of the circuit court possess the authority under s. 741.04 to issue marriage li~enses, 
o:clly the county court judge was granted the limited discretion to issue licenses to minors 
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who were parents or expectant parents of a child as provided in s. 741.06. See the title 
and s. 1, Ch. 74-372, Laws of Florida, which amended s. 741.04 to empower the clerk of 
the circuit court to issue marriage licenses. 

The 1977 Legislature, in regular session, passed Ch. 77-19, Laws of Florida, amending 
Ch. 741, F. S., effective October 1, 1977. Section 1 of the act in pertinent part revised the 
language in s. 741.04, F. S., to lower the age of consent to 18 years of age and eliminated 
the requirement of posting a copy of the application for marriage license at the front door 
of the county courthouse except for those counties which have fewer than 75,000 
residents. See title of Ch. 77-19. Section 63 of Ob. 77-121, Laws of Florida, a reviser's bill 
relating to the disability of nonage, amended s. 741.04 to conform it to Ch. 73-21, Laws 
of Florida, which defined "minor" to include persons under age 18 and remuved the 
disabilities of nonage for all persons 18 years of age or older. See title of Ob. 77-121. 
Section 741.04 now provides that the age of consent is 18 years of age. Section 2 of Ch. 
77-19, however, provides a more substantive change to Ch. 741 by expressly stating that 
"[s]ection 741.06, Florida Statutes, as created by [Ob.] 39-18021, Laws of Florida, is 
hereby repealed," effective October 1, 1977. See also the title of Ch. 77-19, providing, 
"repealing s. 741.06." While the Legislature made subsequent amendments to ss. 741.04 
and 741.06 these later acts do not indicate any repeal of s. 2, Ch. 77-19 and do not 
therefore militate against or reverse the operative force and effect of s. 2. For example, 
ss. 64 and 65, Ch. 77-121, respectively, merely revise the language of these sections to 
conform them to Ob. 73-21 which removed the disabilities of nonage for all persons of 18 
years of age or older; s. 1, Ch. 77-139, Laws of Florida, amends s. 741.04 to prohibit the 
issuance of a marriage license unless one party is a male and the other party is a female, 
and limits marriage application posting requirements to counties under 75,000 residents. 
See title of Ch. 77-139. Moreover, I have been informed by the Statutory Revision 
Division that while s. 741.06, F. S., will be included in the 1977 edition of the Florida 
Statutes in keeping with its policy of publishing any statute which has been repealed or 
amended effective October 1 or later, the section will be footnoted to reflect that it was 
repealed by s. 2, Ob. 77-19 effective October 1, 1977. 

Your inquiry is directed to the effect of the express repeal of s. 741.06, F. S., on a 
county courG judge's discretion in issuing marriage licenses t.o persons under the age of 
18 years. Except as limited by the Constitution, it is the State Legislature which possesses 
the authority and power to regulate and control the matrimonial contracts of its citizens. 
See 55 C.J.S. Marriage s. 2 anoLight v. Meginniss, 22 So.2d 455,456 (Fla. 1945), in which 
the Florida Supreme Court stated that 

marriage, being of vital public interest, is subject to the state and to legislative 
power and control with respect to its inception, duration and status, conditions 
and termination, except as restricted by Constitutional provisions. (Emphasis 
deleted.) 

See also Posner v. Posner, 233 So.2d 381, 383 (Fla. 1970); Todd v. Todd, 9 So.2d 279 (Fla. 
1944); and 55 C.J.S. Marriage s. 2 (the courts have jurisdiction over marriage and its 
incidents only to the extent such jurisdiction has been conferred by the Legislature by 
statute). The Florida Legislature has delegated some of its power to the county court 
judges in the area of domestic relations. Specifically, s. 741.04, F. S., re,Presents a 
delegation by the Legislature of essentially an administrative task in the lssuance of 
marriage licenses to the county court judges and the clerks of the circuit court. Section 
741.06, F. S. 1975, also represented a delegation of the Legislature's power to regulate 
and control marriage to the county court judges. Only in s. 741.06 were the county court 
judges granted limited discretion in issuing marriage licenses to minors; moreover, this 
discretion was limitt;!d to the specific circumstances set forth in s. 741.06, i.e., when both 
of the minor applicants for a marriage license swear or make oath that· they are the 
parents or expectant parents of a child. 

The Legislature, having the power to grant the county court judges the authority to 
administer certain incidents of marriage, also has the power to revoke its previous grants 
of authority. Cf. Tamiami Trail Tours v. Lee, 194 So. 305, 306 (Fla. 1940) ("like any other 
legislative act, it can be amended or repealed by the legislature") and Straughn v. Camp, 
293 So.2d 689 (Fla. 1974), appeal dismissed, 419 U.S. 891 (Legislature cannot bind its 
successors). With respect to the instant inquiry, the limited discretion granted to the 
county court judges by the Legislature in s. 741.06, F. S. 1975, has been removed or 
revoked by the express terms of s. 2, Ch. 77-19, Laws of Florida, which repealed s. 741.06, 
effective October 1, 1977. The language is plain and unambiguous; there is no necessity 



ANNUAL REPORT OF THE ATTORNEY GENERAL 078·5 

for any construction or interpretation of the statute, and effect need only be given to the 
plain meaning of the terms. See State v. Egan, 287 So.2d 1 (Fla. 1973); see also Hanley v. 
Liberty Mutual Insurance Company, 323 So.2d 301 (3 D.C.A, Fla., 1975), a!f'd, 334 So.2d 
11 (Fla. 1976) (purpose of Legislature should be determined where possible from 
language of statute); Swartz v. State, 310 So.2d 618 (1 D.C.A. Fla" 1975), cert. denied, 333 
So.2d 465 (Fla. 1976): Leigh v. State ex reI. Kirkpatrick, 298 So.2d 215 (1 D.C.A. Fla., 
1974): and McDonald v. Roland, 65 So.2d 12 (Fla. 1953). 

Accordingly, I am of the view that the repeal of s. 741.06, F. S., by s. 2, Ch. 77·19, Laws 
of Florida, has removed or revoked the limited discretion previously granted to county 
court judges by the Legislature in issuing marriage licenses to minors. 

AS TO QUESTION 2: 

I concluded in question 1 that s. 741.06, F. S., and its limited grant of discretion to 
county court judges in issuing marriage licenses to certain minors had been effectively 
removed or revoked by operation of s. 2, Ch. 77·19, Laws of Florida, repealing s. 741.06. 
With the repeal of s. 741.06 which provided in pertinent part that "[n]o license to marry 
shall be granted to any male under the age of 18 years or to any female under the age 
of 16 years, with or without the consent of their parents except as hereinabove provided," 
there is no longer any statutory provision which prohibits the issuance of a marriage 
license to a perc,on under the age of 18 years who has obtained the properly 
acknowledged written consent of his parents or guardian. See s. 741.04, F. S. 1977, which 
provides in pertinent part that 

[i]f either of such parties shall be under the age of 18 years, such county court 
judge or clerk of the circuit court shall not issue a license for the marriage of 
such party unless there shall be first presented and filed with him the written 
consent of the parents or guardian of such minor to such marriage, 
acknowledged before some officer authorized by law to takb acknowledgments 
and administe:t; oaths. 

You inquire as to the responsibility and duty of a county court judge to issue a 
marriage license to a minor, regardless of age, who has obtained his parents' written 
consent, properly acknowledged as provided by law. As more fully discussed in the 
previous question, it is the Legislature which possesses the power to regulate the 
marriages of its citizens. The statutes do not appear to grant a county court judge or 
clerk of the circuit court any discretion in issuing licenses to those persons who meet the 
reqairement as established by statute. The repeal of s. 741.06, F. S., removed any 
statutorily imposed minimum age below which a license shall not be issued, regardless 
of parental consent. See the last sentence of s. 741.06 which placed a minimum age of 16 
years for females and 18 years for males below which a license could not be issued with 
or without the parents' or _guardian's consent, unless the minor was a parent or an 
expectant parent of a child. Section 741.04, F. S., as amended, does not in terms purport 
to prohibit the issuance of a license to an infant regardless of age where the written 
consent of the parents or guardian, properly ackncwledged, is given, or presented to, and 
filed with the county court judge or clerk of the circuit court. The statutes do not bestow 
any discretion on either the county court judge or clerk in issuing licenses under these 
circumstances; only the written consent of the parents or guardian is required. Cf. Hunt 
v. Hunt, 161 So. 119, 122 (Miss. 1935), in which the court stated that a statute which 
prohibited the issuance of a license to a female under the age of 18 years without the 
consent of her parents or guardian did not affect the right of the minor under the age of 
18 years to consent to a marriage as that right remains at common law; "[i]t only 
authorizes their parents or guardian to object to the issuance of a license for the 
marriage." Initially, therefore, it appears that a county court judge and a clerk of the 
circuit court do not possess the power to refuse to issue a marriage license te· persons 
under 18 years of age who have obtained their parents' or guardians' properly 
acknowledged written consent and otherwise satisfied the statutory requirements, 
regardless of the age of the parties to the proposed marriage. 

Assuming that former s. 741.06 changed the preexistent common law with regard to 
the age of consent, cf. Hunt v. Hunt, SILDra, when s. 741.06 was repealed, the common
law rule of age was restored to its former state before s. 741.06 was enacted. See Florida 
Fertilizer & Manufacturing Company v. Boswell, 34 So. 241, 242 (Fla. 1903), in which the 
court stated that "when a statute changing the common law is repealed, the common law 
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is restored to its fonner state." See also North Shore Hospital, Inc. v. Barber, 143 So.2d 
849, 853 (Fla. 1962). In the absence of a controlling and inconsistent statute, the common
law rule of age has been adopted as a part of the common law of the state. See Green v. 
Green, 80 So. 739 (Fla. 1919), in which the Florida Supreme Court stated that in the 
absence of a statute, the age at common law at which persons were deemed competent 
to contract a valid marriage "is adopted as part of the common law of the country" and 
s. 2.01, F. S., providing that the common and statutory law of England of a general, not 
local, nature are of force within the state unless inconsistent with the Constitution and 
laws of the United States and of the State of Florida. C(. State v. Egan, 287 So.2d 1, 3 
(Fla. 1973). At common law, a male was deemed competent to contract a valid marriage 
at 14 years of age; for females the age of consent was 12 years. Green v. Green, supra; 
55 C.J.S. Marriage 1:i. 11. Any marriage, however, occurring between the age of 7 years 
and the age of coosent was merely voidable, but a marriage where one or both of the 
parties were under the age of 7 years was void and without legal sigluficance. 55 C.J.S. 
Marriage s. 11. A marriage by one above the age of consent but below the age of contract 
generally is fully valid. 55 C.J.S. Marriage s. 11 at p. 823; also see Hunt v. Hunt, 161 So. 
119, 122 (Miss. 1935). Although not required at common law, the state may require the 
consent of the parents or guardian as a preliminary to the marriage of minors. 55 C.J.S. 
Marriage s. 23. 

Therefore, although a county court judge or clerk of circuit court may be required to 
issue a marriage license to persons under the age of 18 years who have obtained the 
written and properly acknowledged consent of their parents or guardians, in the absence 
of legislative authority to the contrary, and until legislatively or judicially decreed 
otherwise, I am of the opinion that the common-law rule regarding the age at which 
persons become capacitated to marry (14 years for males and 12 years for females) ;::hould 
be applied in issuing marriage licenses to persons under the age of 18 years who present 
properly acknowledged written consent of the parents or guardian of such minors. 

078-6-January 10, 1978 

MARRIAGE LICENSES 

ISSUANCE TO MINORS 

To: Edwin W. Malmquist, Hernando County Court Judge, Brooksville 

Prepared by: Joslyn Wilson, Assistant Attorney General 

QUESTIONS: 

1. Maya 17-year-old male be issued a marriage license upon the 
consent of his parents? 

2. What are the minimum ages, for both males and females, for 
issuance of a marriage license to minors with the consent of parents? 

SUMMARY: 

The repeal of s. 741.06, F. S., by s. 2, Ch. 77-19, Laws of Florida, effective 
October I, 1977, removed any statutorily imposed age requirement for 
receiving a marriage license when the person, although a minor, has 
obtained the written consent of his parents or guardians. In the absence 
of such a statute, the common-law rules regarding the age at which a 
person is deemed competent to contract a valid marriage should be 
adopted. 

AS TO QUESTION 1: 

Your question is answered in the affinnative. 
Section 741.04, F. S., as amended by s. 1, Ch. 77-19 and s. 64, Ch. 77-121, Laws of 

Florida, provides in pertinent part: 

10 
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If either of such parties shall be under the age of 18 years, such county court 
judge or clerk of the circuit court shall not issue a license for the marriage of 
such party unless there shall be first presented and filed with him the written 
consent of the parents or guardians of such minor to such marriage, 
acknowledged before some officers authorized by law to take acknowledgments 
and administer oaths. 

Prior to October 1, 1977, the foregoing statutory provision was limited by s. 741.06, 
F. S. 1975, which prohibited the issuance of a marriage license to males under the age 
of 18 years or females under the age of 16 years, regardless of parental consent, unless 
the nUnor was a parent or expectant parent of a child. Section 741.06, however, was 
expressly repealed by s. 2, Ch. 77-19, Laws of Florida, effective October 1, 1977. In AGO 
078-5, I considered the effect of the repeal of s. 741.06 by s. 2, Ch. 77-19 on the issuance 
of marriage licenses to persons under the age of 18 years. In that opinion, I concluded 
that with the repeal of s. 7'41.06 the provisions contained in s. 741.04 must govern the 
issuance of these licenses 1..0 minors. Accordingly, under the terms of s. 741.04, it appears 
that a 17-year-old male may be issued a marriage license provided there appears to be 
no impediment to the marriage (other than age) and he has received the written consent 
of his parents or guardians. See also AGO 075-18 in which I concluded that the parents 
of a minor may revoke their consent to the marriage of the minor prior to the issuance 
of a marriage license. However, once the license has been issued, the parental consent is 
not a precondition to the solemnization of the marriage and, accordingly, the revocation 
of the parental consent after the valid issuance of a marriage license will not prevent the 
solemnization of the marriage. 

AS TO QUESTION 2: 

As discussed in question 1, the repeal of s. 741.06, F. S., removed any statutorily 
imposed age requirement for receiving a marriage license when the person, although a 
minor, had obtained the written consent of his parents or guardian. You specifically 
inquire as to the minimum age for the issuance of a marriage license to minors with the 
consent of the parents. Since October 1, 1977, there appears to be no such minimum age 
under the Florida Statutes; however, in the absence of such a statute, the Florida 
Supreme Court has in the past applied the common-law rule regarding the age of consent. 
See Green v. Green, 80 So. 739 (Fla. 1919), in which the court stated that in the absence 
of statute, the age at common law at which persons were deemed competent to .:ontract 
a valid marriage should be adopted as part of the common law of the state. See also AGO 
078-5 in which I reached a similar conclusion. 

Therefore, I am of the view that, in the absence of any legislative or judicial authority 
to the cOlltrary, the common-law rules regarding age should be applied. It should be 
noted that under the common law, the age of consent for marriage was 14 years of age 
for a male and 12 years of age for a female. Any marriage occurring before the age of 7 
was void while a marriage occurring between the age of 7 years and the age of consent 
was merely voidable. 55 C.J.S. Marriage s. 11. 

078-7-January 10, 1978 

MARRIAGE LICENSES 

APPLICATIONS FOR ISSUANCE-ACCEPTANCE 

To: Arthur H. Beckwith, Jr., Clerk, Circuit Court, Sanford 

Prepared by: Joslyn Wilson, Assistant Attorney General 

QUESTION: 

Should an application for a marriage license be accepted if at the time 
of application there appears to be an impediment to the marriage? 

11 
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SUMMARY: 

An a:pplication for a marriage license must be accepted by the county 
court Judge or the cle:tk of the circuit court. If, however, upon 
consideraticn of the at'!plication, there appears to be an impediment to 
the marriage, the judge or clerk, as the jgsuing officerS of marriage 
licenses, cannot be compelled to issue a license until the apJllicant, when 
called upon to do so, has demonstrated that there is no impediment to the 
marriage. 

Section 741.01, F. S., states in pertinent part: 

Every marriage license shall be issued by a county court judge or clerk of the 
circuit court under his hand and seal. Said county court Judge or clerk of the 
circuit court shall issue such license, upon application therefor, if there appears 
to be no impediment to the marriage. 

This office has previously considered the authority of the Legislature to regulate the 
marriages of its citizens; see AGO 078-5 in which I stated that the courts possess only 
such jurisdiction over marriage and its incidents as has been granted by the Legislature. 
Section 741.01, F. S., represents a delegation of some of the Legislature's power by 
clearly designating the county cOlm judge and the clerk of the circuit court as the issuing 
officers of marriage licenses. Section 741.01 does not, however, appear to grant the clerk 
or the judge any discretion in accepting or refusing to accept an application for a 
marriage license. Rather, once the application is on file, it appears that the clerk or judge 
upon consideration of the application may determine whether there appears to be an 
impediment to the marriage. In AGO 074·338 I concluded that it is the duty of a judge 
or clerk to issue a license to marry when, upon consideration of the application, there 
appears to be no impediment to the marriage and all legal rec:uirements for the issuance 
of a license have been met. See also AGO 076-60 which sets forth the general procedure 
in issuing these licenses. The ~udge or clerk cannot, however, be compelled to issue a 
marriage license until the applicant, when called upon to do so, has demonstrated to the 
judge's or clerk's satisfaction that there is no ~ediment to the marriage; see also State 
ex rel. Richardson v. Lawren.ce, 163 So. 231 (.I!'la. 1935) in which the Florida Supreme 
Court stated that a county court judge is authorized and req,uired to issue a marriage 
license onl)' in the event that there appears to be no impediment to the marriage; 
moreover, It is the duty of the parties seeking a marriage license to demonstrate, if the 
judge so requires, that there is no impediment to the marriage. 

Accordingly, I am of the opinion that a county court judge or clerk of the circuit court 
must accept an application for a marriage license. He is not, however, required to issue 
a marriage license unless there appears to be no impediment to the marriage. Moreover, 
he may require a showing by the applicant that no such impediment exists. However, if 
there does not appear to be any impediment to the marriage, it is the duty of the clerk 
or county court Judge to issue a marriage license upon application therefor, provided all 
legal requirements for a license have been met. 

078-8-January 10, 1978 

ABORTION 

MINOR NOT REQUIRED TO HAVE PARENTAL CONSENT 

To: Ralph C. Dell, Attorney for The Hospital and Welfare Board of Hillsborough County, 
Tampa 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

12 
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QUESTION: 

May a pregnant, unmarried woman under 18 years of age execute a 
valid end binding consent for an abortion without the consent of a 
parent, custodian, or legal guardian? 

SUMMARY: 

A pregnant, unmarried woman under 18 years of age may execute a 
valid and binding written consent and request for termination of her 
pregnancy in the first trimester without the consent of a parent, 
custodian, or legal guardian. 

Section 458.22(3), F. S., provides that one of the following shall be obtained by a 
physician prior to terminating a pregnancy: 

(a) The written request of the pregnant woman and if she is married, the 
written consent of her husband, unless the husband is voluntarily living apart 
from the wife, or 

(b) If the pregnant woman is under 18 years of age and unmarried, in 
addition to her written request, the written consent of a parent, custodian, or 
legal guardian must be obtained, or 

(c) Notwithstanding paragraphs (a) and (b), a physician may terminate a 
pregnancy provided he has obtained at least one corroborative medical opinion 
attesting to the medical necessity for emergency medical procedures and to the 
fact that to a reasonable degree of medical certainty the continuation of the 
pregnancy ",,)uld threaten the life of the pregnant woman. 

In Coe v. Gerstein, 376 F. SulP. 695 (S.D. Fla. 1974), a{fd sub nom., Poe v. Gerstein, 
517 F.2d 787 (5th Cir. 1975), aff'd, Gerstein v. Coe, 428 U.S. 901, a three-judge federal 
court entered a declaratory judgment holding s. 458.22(2)(a) and (b), F. S., invalid, 
stating: 

As we learn from Roe v. Wade, 410 U.S. 113 (1973), the State has no authority 
to interfere with a woman's right of privacy in the first trimester to protect 
maternal health nor can it interfere with that right before the fetus becomes 
viable in order to protect potential life. It follows inescapably that the state may 
not statutorily delegate to husbands and parents an authority the state does not 
possess. 

We do not learn from the opinion in Roe v. Wade, supra, the age of plaintiff 
Roe, the pregnant woman who enjoyed the "fundamental," "personal right of 
privacy" recognized by the Supreme Court. But we do know that a pregnant 
woman under 18 years of age cannot, under the law, be distinguished from one 
over 18 years of age in reference to "fundamental," "personal," constitutional 
rights. 

In holding the Florida "spousal or parental consent" requirement 
unconstitutional, this Court, of course, does not limit the traditional and 
substantial right which husbands and parents have in asserting their respective 
interests within the family unit. Certainly husbands ought to participate with 
their wives in decisions relating to whether or not their mutual procreation 
should be aborted or allowed to prosper and parents ought to advise and guide 
their unmarried, minor daughters in a decision of such import. But a state 
which has no power to regulate abortions in certain areas simply cannot 
constitutionally grant power to husbands and parents to regulate in those areas. 
Therefore, husbands and parents cannot look to the state to prosecute and 
punish the physician (or other participants) who performs an abortion against 
the wishes of the husbands and parents. 

Since s. 458.22(3)(a) and (b), F. S., were declared unconstitutional by the federal courts, 
the Florida Legislature has not attempted to revise those provisions of s. 458.22(3). To 
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the contrary, s. 1, Ch. 77·457, Laws of Florida, repeals Chs. 458 and 459, F. S., as of July 
1,1979. 

Additionally, s. 458.215(1), F. S. (1976 Supp.), presently provides that an unwed 
pregnant minor may consent to the performance of medical or surgical care or sel'Vices 
relating to her pregnancy by a hospital, clinic, or physician licensed under Ch. 458 or Ch. 
459, and such consent is as valid and binding as if she had achieved her majority. The 
IJrovision contains no proviso as to a~e; the minor is only required to be pregnant. 
Although s. 458.215(3) states that nothing in the act (Ch. 76·215, Laws of Florida) shall 
affect the provisions of s. 458.22, F. S., there are, due to the aforecited federal decisions, 
no longer any valid provisions contained in s. 458.22(3)(b) which it could affect, 

Accordingly, since no constitutional statute presently exists which validly requires the 
additional written consent of a parent, custodian, or legal guardian as a condition or 
prerequisite to the termination of a pregnancy of a pregnant unmarried woman under 
the age of 18, there is no lawful impediment for such person, upon her written request, 
to validly consent to and request in writing the termination of her pregnancy in the first 
trimester of such pregnancy. Cf., Jones v. Smith, 278 So.2d 339 (4 D,C.A. Fla., 1973), cert. 
denied, 415 U.S, 958. 

078·9-January 10, 1978 

MUNICIPALITIES 

ORDINANCES AFFECTING COMPREHENSIVE PLAN 

To: Neal D. Bowen, City Attorney, Sanibel 

Prepared by: Frank A. Vickory, Assistant Attorney General 

QUESTION: 

Under the amendments to the Local Government Comprehensive 
Planning Act and the Municipal Home Rule Powers Act contamed in Ch. 
77-331, Laws of Florida, may the city now proceed to adopt changes, 
amendments, or variances in the Sanibel land-use plan at only one 
hearing of the city council rather than comply with the two-hearing 
requirement and other requirements of the Municipal Home Rule Powers 
Act? 

SUMMARY: 

The city is not authorized to proceed to adopt changes, amendments, or 
variances in its land-use plan at only one hearing of the city council 
rather than comply with the two-hearing requirement and other 
requirements of the Municipal Home Rule Powers Act, notwithstanding 
the amendments to the Local Government Comprehensive Plan.."ling Act 
and the Municipal Home Rule Powers Act contained in Ch. 77-331, Laws 
of Florida. The one-hearing requirement applies only in CSS6!i1 of adoption 
or amendment of the future land-use element of a comprehensive plan 
under 88. 163.3161-163.3211, F. S. 

The backgrounc for your request is as follows. The Local Government Comprehensive 
Planning Act of 1975, ss. 163.3161·163.3211., F. S. 1975, requires each count;y and each 
municipality of the state to adopt a comprehensive plan, the minimum requlrements of 
which are set forth in the act. Section 163.3167, F. S. Prior to the 1977 legislative session 
and adoption of Ch. 77·331, Laws of Florida, s. 163.3184 provided that the local governing 
body "may in a manner prescribed by law adopt the proposed comprehensive plan or 
element or portion thereof or adopt it with changes or amendments." Section 163.3187 
provided pnor to amendment that amendments to a proposed comprehensive plan "shall 
be as for the original adoption ofthe plan or element or portion thereof .... " It appears 
from your letter that Sanibel has alieady fully complied with the act and that a plan is 
in effect. I assume that adoption was by ordinance and that, hence, amendments to the 

14 



ANNUAL REPORT OF THE ATTORNEY GENERAL 078-9 

plan would also be effected by ordinance. The Legislature has prescribed by law the 
procedure to be followed by municipalities in enacting ordinances. Section 166.041(3). 
Therefore, I also assume that Sanibel has followed the procedures set forth therein in 
enacting the ordinances and amendments thereto since a municipality, of course, may not 
act in a contrary manner except as an exception or authorization to proceed differently 
is provided by the Legislature. See Alsop v. Pierce, 19 So.2d 799, 805 (Fla. 1944). 

Section 166.041(3)(a), F. S., Bets forth the procedures for adoption of ordinances 
including requirements for two hearings and notice br. news.paper. Prior to its 
amendment by Ch. 77-331, it specifically exempted from lts requlrements ordinances 
which rezone private real property or which deal with the land-use element of a 
comprehensive plan. The section further operated to prohibit the ado.ption of emergency 
ordinances which enact or amend a land-use plan and to require ordmances whicn deal 
with the land-use element of a comprehensive plan to be enacted under the procedures 
prescribed in s. 163.3181(3), F. S.t (now repealed). 

Section 163.3181(3)(a), F. S. (1976 SUI?P.), prior to its repeal by Ch. 77-331, governed 
the procedures to be followed in noticmg and holding public hearings regarding the 
enactment of an or(1inance affecting the land-use element of a comprehensive plan when 
total land area to be affected thereDY was less than 5 percent of the total land area of the 
governmental unit. It required only one duly noticed and held public hearing prior to 
adoption of the ordinance with notice sent individually to each property owner who stood 
to be affected by the proposed ordinance. See discussion of these requirements in AGO 
077-53. 

Chapter 77-331, Laws of Florida, has amended or repealed each of the sections referred 
to above. Section 166.041 continues to provide the procedures applicable in general to 
adoption of municipal ordinances. However, these requirements are now subject only to 
the exception stated in newly amended s. 166.041(3)(c), pertaining to enactment of 
ordinances "initiated by the governing body or its designee which rezone priva,te real 
property." A separate procedure is provided for adoption of such enactments. Cf, AGO 
076-224. The exception for ordinances dealing with the land-use element of a local 
government comprehensive plan has been deleted. Accordingly, the provision of s. 
166.041(3)(c), F. S. (1976 Supp.), as it stood prior to amendment, that the procedure for 
enacting such ordinances was to be that set forth in s. 163.3181(3), has also been repealed, 
as has s. 163.3181(3) itself. Hence, s. 166.041(3)(a) now provides the procednre for 
enacting local ordinances [retaining the provision for adoption of emergency ordinances 
under s. 166.041(3)(b») with the only exception beinf that contained in amended s. 
166.041(3)(c). There are no other exceptions provided. should note that s. 125.66, F. S. 
(1976 Supp.), which relates to enactment procedures for county ordinances, also 
contained the exception for land-use ordinances enacted pursuant to the planning act, 
providing that the procedures set forth in s. 163.3181(3) were to be followed by the 
counties in enacting such ordinances. This exception was also repealed by Ch. 77-331, 
Laws of Florida. 

Section 163.3184 dealing with adoption of comprehensive plans or elements thereof and 
s. 163.3187 providing the amendment procedure were also amended by Ch. 77-331. 
Section 163.3184 now provides: 

(7)(a) The procedure for adoption of a comprehensive plan or element or 
portion thereof, except for the future land use plan element, shall be by not less 
than a majority of the total membership of the governing body in a manner 
prescribed by law. (Emphasis supplied.) 

The future land-use plan element, when it involves less than 5 percent of the total land 
area of the local government unit, is to be adopted pursuant to s. 163.3184(7)(b), 
providing: 

1. The governing body shall direct the clerk of the governing body to notify 
by mail each real property owner the use of whose land the governmental 
agency will restrict or limit by enactment of the proposal and whose address is 
known by reference to the latest ad valorem tax records. The notice shall state 
the substance of the proposal as it affects that property owner and shall set a 
time and place for one or more public hearings on such proposal. Such notice 
shall be glVen at least 30 days prior to the date set for the public hearing, and 
a copy of such notice shall be kept available for public inspection during regular 
business hours of the office of the clerk of the governing body. 
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2. The governing body shall hold a pUblic hearing on the proposal and may, 
upon the conclusion of the hearing, adopt the proposal. (Emphasis supplied.) 

Section 163.3187 has been amended to read thusly: 

Amendment of adopted comprehensive plan.-The procedure for 
amendment of an adopted comprehensive plan or element or portion thereof, 
other than for a future land use plan element or portion thereof involving less 
than 5 percent of the total land area of the 101'1)1 governmental unit, shall be as 
for the original adoption of the comprehenlli\Te plan or element or portion 
thereof set forth in s. 163.3184. The procedure for amendment of the future land 
use plan element or portion thereof which involves less than 5 percent of the 
total land area of the local governmental unit shall be the same as the 
procedure provided in s. 163.3184(7)(b). 

As can be seen, then, the adoption of, and amendments to, a comprehensive plan when 
such is accomplished by ordinance, are to be enacted, with only one exception, pursuant 
to the procedures set forth in s. 166.041 as discussed above. However, the exception, the 
future land-use plan element, may be adopted or amended [subject to the notice 
requirements of s. 163.3184(7)(b)1.] at one hearing of the council so long as less than 5 
percent of the total land area of the governmental unit is involved. Section 
163.3184(7)(b)2. Specifically, you inquire as to whether this procedure may be used to 
process amendments or changes (and applications therefor) in the Sanibel land-use plan. 
There is no exception to the mandate of ss. 163.3184(7)(a) and 163.3187 that enactment 
or amendment of a plan be accomplished "in a manner prescribed by law," (e.g., pursuant 
to ordinances enacted under s. 166.041[3]) for any element of the plan other than future 
land-use plan elements. You point out in your letter that the language of the procedure 
outlined in amended s. 163.3184(7)(b) is similar, with several major exceptions, to the 
procedure discussed above as set forth in s. 163.3181(3)(a) (now repealed) for enactment 
of ordinances dealing with the land-use elements of the comprehensive plan except that 
reference to the "proposed ordinance" are replaced by references to the "proposal." You 
appear, then, to inquire essentially whether the procedures set out in newly enacted s. 
163.3184(7)(b)2. effectively enlarge the scope of repealed s. 163.3181(3)(a) and may be 
used whenever the city adopts a "proposal" involving less than 5 percent of the total land 
area of the city, e.g., a variance. Since the "proposal" referred to by the section can 
logically refer only to a proposal for adoption of a, or (by virtue of s. 163.3187) 
amendment of a previously adopted, "future land use element or portion thereof, which 
involves less than 5 percent of the total land area of the governmental unit," your 
question is answered in the negative. 

I therefore conclude that the procedures set forth in s. 166.041(3)(a) apply to the 
adoption of a, or amendment of a previously adopted, comprehensive plan or any element 
or portion thereof except for the adoption of a future land-use element of the plan 
(concerning less than 5 percent of the total land area of the governmental unit) or an 
amendment of an adopted future land-use element (concerning less than 5 percent of the 
total land area of the governmental unit) in which case the procedures contained in s. 
163.3184(7)(b)2. apply. 

In light of my conclusion in this matter, discussion of the related issues raised in your 
letter appears unnecessary. 

078-10--.Tanuary 10, 1978 

PUBLIC AGENCIES 

MAY PURCHASE IMPORTED BEEF IF STATE OR 
FEDERAL STANDARDS ARE MET 

To: Wayne Mixson, Chairman, House Committee on Agricultural and General 
Legislation, Tallahassee 

Prepared by: Sharyn L. Smith, Assistant Attorney General 
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QUESTION: 

Does Ch. 77-61, Laws of Florida, require a supplier or vendor of fresh 
or frozen beef or imported beef to certify on an invoice that such beef 
complies with the requirements contained therein and is domestic or 
does Ch. 77·61 authorize the purchase by public a~encies of imported beef 
which complies with Ch. 77·61, without certificatIon that it is domestic? 

SUMMARY: 

Chaptf;lr 77·61, LaWB of Florida, does not require a supplier or vendor 
of fresh llr frozen imported beef t,:. certify that such beef is domestic. The 
act does ;~equire such supplier or vendor to certify that fresh or frozen 
beef or inlported beef comI>lies with the provisions of s. 585.3401, F. S. 
Public agencies enumerated in Ch. 77·61 may purchase imported beef 
which complies with the requirements therein without certification that 
it is domestic. 

According to your letter, Ch. 77·61, Laws 'of Florida, in its original form prohibited the 
purchase by public agencies of fresh or frozen beef imported from outside the United 
States. By amendments on the House floor, the act was modified to allow the purchase 
of imported fresh or frozen beef provided it has bel~n inspected by and meets the 
standards set by the United States Department of Agriculture or the Florida Department 
of Agriculture for fresh or frozen beef produced in the United States. 

However, during thl~ amendatory process, an ambiguity was created in the last 
sentence of s. 1, Clio 77·l'il. In its present form it provides: 

The supplier or vendor shall certify on the invoice that the fresh or frozen beef 
or imported beef Whi\lh complies with the provisions of this subsection supplied 
is domestic. 

The apparent conflict has arisen because it is obviously impossible for suppliers to comply 
with the statute by certifying imported beef as domestic. Government agencies and 
suppliers are uncertain as to t.heir responsibilities under the act since it imposes personal 
liability upon any person who knowingly causes public funds to be spent in violation of 
the act's requirements. 

It is a well-established rule tlf statutory construction that where the last sentence in 
one section of a statute is plainly inc'Jnsistent with preceding sentences of the same 
section and preceding sections which conform to the Legislature's obvious policy and 
intent, such last sentence, if ope'rative at all, must be so construed as to give it effect 
consistent with such other sections and parts of sections and with the policy they 
indicate. Hall v. State, 23 So. 119 (Fla. 1897); Johnston v. Bessenger, 21 So.2d 343 (Fla. 
1945); Sharer v. Hotel Corp. of America, 144 So.2d 813 (Fla. 1962). This rule constitutes 
an exception to the general rule that the last expression of the legislative will is the law 
and, in the case of conflicting provisions in the same statute or different statutes, the last 
in point of time or order of arrangement prevails. Compare State v. City of' Boca Raton, 
172 So.2d 230 (Fla. 1965), and Statn v. City of Hialeah, 109 So.2d 368 (Fla. 1959), with 
Johnson v. State, 27 So.2d 276 (Fla. 1946). III the instant case, it is apparent that the last 
sentence of s. I, Ch. 77·61 set forth above is in direct conflict with the obviotts purpose of 
the statute. The title to the act, which states that the act prohibits It ••• the purchase by 
public agencies of certain fresh or frozen beef for certain purposes .... " is consistent 
with the body of the act, as amended, which seeks to ensure that imported beef meet the 
requirements set forth therein. If read literally, the last sentence of s. 585.MOl(1), F. S., 
would negate the remainder of the act since it would create a situation in which no 
imported beef could be accepted for consumption by certain designated a~enc:ies. It seems 
apparent that tris result was neither desired nor intended by the Leglslature when it 
amended Ch. 77-61, Laws of Florida. Accordingly, consistent with t.he rules of 
construction set forth above and the fundamental rule of statutory construction that 
statutes must be construed to give effect to rather than defeat legislative intent, [see 
American Bakeries Co. v. Haines City, 180 So. 524 (Fla. 1938)] vendors or suppliers are 
not required to certify on invoices that fresh or frozen imported beef is domestic but are 
required to certify that such beef complies with the provisions set forth at fl. 585.3401(1), 
F. S. Public agencies enumerated within the statute are authorized to purchase {and are 
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not prohibited from purchasing) domestic or imported beef if insjlected by federal or state 
agriculture offidals and if in compliance with standards set by the federal ~r state 
agriculture department. 

It should also be noted that this construction of Ch. 77·61, Laws of Florida, has 
apparently been adopted by the Division of Statutory Revision in the as yet unpublished 
Florida Statutes 1977. The Division of Statutory Revision in such statutes has by notation 
suggesttld the third sent.ence of s. I, Ch. 77·61 be phrased: 

The supplier or vendor shall certify on the invoice that the fresh or frozen beef 
or !mported beef [supplied is either domestic or complies with the provisions of 
this subsection]. 

078·11-January 10, 1978 

SPECIAl. TA..XING DISTRICTS 

VOTING CONFLICTS AND REQUIREMENTS 

To: Robert E. Mathews, Jr., Attorney for Southwestern Palm Be'ar.h County Public 
Hospital Board, Belle Glade 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTION: 

Does s. 286.012, F. S., require the chairman of the Southwestern Palm 
Beach County Public Hospital Board to vote on every matter before the 
board, in the absence of an actual or apparent conflict of interest; or does 
said statute require the chairman to vote only in the <:Me of a tie vote? 

SUMMARY: 

The Southwp-atern Palm Beach <County Public Hospital Board is the 
governing board of a special taxing district. Therefore, members of the 
hospital board, includiiig its chairman, are not within the purview of s. 
286.Q12, F. S., which prohibits abstention from voting by members of the 
governing boards or agencies of state, county, and municip'al 
governments. The Southwestern Palm :Heach County Public Hospital 
Board is authorized and required to adopt rules and regulations for its 
guIdance and proceedings; thus, the boara would be empowered to adopt 
a rule prohibiting abstention from voting in specified circumstances by 
any member thereof, including its chairman. ' 

Chapter 26107, 1949, Laws of Florida, as amended by Cbs. 59-1693, 61-2638, 70-855, and 
74-566, Laws of Florida, establishes the Southwestern Palm Beach County Public 
Hospital Board. The board is composed of seven members who are appointed by the 
Governor. Section 1, Ch. 26107, as amended. One of the members of the board is to serve 
as chairman. Section 3(5), Ch. 26107, as amended. 

The hospital board is established and declared by the enabling legislation to be a "body 
corporate" with jurisdiction over a dasignated geographical area of Palm Beach County. 
Sections 1 and 4, Ch. 26107, as amended. Within its area of operation, the board is 
empowered to construct and maintain hospitals, borrow money for public hospital 
purposes, and, wher ' necessary, condemnjroperty for such purposes. Sections 8 and 9, 
Ch. 26107, as amended. The hospital boar is authorized to levy an ad valorem tax "on 
all property in said Hospital District." Section 14, Ch. 26107, as amended. 

Thus, it is apparent from an examination of the enabling legislation creating the 
Southwestern Palm Beach County Public Hospital Board that it is the governing body of 
a special taxing district. The important consideration, therefore, is whether s. 286.012, 
F. S., is applicable to special taxing districts and the governing boards thereof. Section 
286.012 reads: 
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No member of any state, county, or municipal governmental board} commission1 or agency who is present at any meeting of any such body at whIch an official 
decision, ruling, or other official act is to be taken or adopted may abstain from 
voting in regard to any such decision. ruling, or act, and a vote shall be 
recclrded or counted for each such member present, except when, with respect 
to any such member, there is, or appearS to be. a possible conflict of interest 
under the provisions of s. 112.311, s. 112.313, or s. 112.3143. In such cases said 
member shall comply with the disclosure requirements of s. 112.3143. 
(Emphasis supplied.) 

The foregoing statutory provision was brought into the statutes by Ch. 72·311, Laws of 
Florida. the title of which reads in part: 

AN ACT relating to governmental boards and agencies of state, county and 
municipal governmentlf, prohibiting abstention from voting by members of such 
boards and agencies .... (Emphasis supplied.) 

It has been held that while the title of a legislative act is not part of the basic act, it does 
serve an important function which is to determine the scope of the act. Finn v. Finn, 312 
So.2d 726, 730 (Fla. 1975). Accord: Hillsborough County v. Pierce, 149 So.2d 912, 917 (2 
D.C.A. Flll., 1963), in which the court noted that "[n]o valid provision can be embodied 
in an act if it is beyond the range of the subject as expressed in the title and matters 
properly connected therewith." Therefore, it seems evident that the provisions of s. 
286.012, Jr. S., apply only to governmental boards or agencies of state, county, or 
municipal government. 

A sflecial taxing district, however, is a distinct and indeJlendent statutory entity 
created for definitelr restricted purposes. Attorney General Opinions 074·169, 073·261, 
and 069·130. A speclal district is not a state agency because its prescribed powers are 
definitely confined to a less than statewide area. Bail' v. Central and Southern Florida 
Flood Con. Dist., 144 So.2d 818, 820 (Fla. 1962). See also Town of Palm Beach v. City of 
West Palm Beach, 55 So.2d 566, 1569 (Fla. 1951), h1l1ding that officers of e. special district 
"are neither state nor county officers," and AGO 074·7, concluding that special districts 
or other separate statutory entities are not considered to be agencies of the state for 
purposes of the State Purchasing Law. Moreover, special taxing distrlcts cannot be 
considered to be county agencies. See AGO 071·154, holding that a county may not amend 
by ordinance an act creatinl! a special district or authority since a special district is not 
an agency of the county but IS established by the Legislature "to carry out at a local level 
a public or governmental function that the Legislature could have delegated to the 
county to perform." Accord: Attorney General O{linions 071-102, 071-274, and 071·179. 
Finally, special taxin~ districts are not municipalities or agencies thereof. See AGO'o 074· 
28 and 073443, holding that special districts are not municipalities or agencies thereof 
for purposes of the Municipal Home Rule Powers Act. 

Having determined that special taxing districts and the governing boards thereof are 
not boards or agencies of state, county, or municipal government, it is clear that the 
terms of s. 286.012, F. S., are not applicable to and do not oJ?erate on such diat.ricts or 
the fl:overning boards thereof. Under the enabling legislation, the chairman of the 
hospltal board is peculiarly a member of the board and possesses the same rights and 
obligations with respect to voting on propositions before the board as the remaining 
members of the board. The special act does not provide that the board's chairman may 
cast a deciding vote in case of a tie, a so-called casting vote; see 67 C.J.S. Parliamentary 
Law s. 5d.(4), nor may the board by rule grant such power to its chairman under the 
provisions of the enabling legislation considered in its entirety. Therefore, the prohibition 
against abstention from voting contained in s. 286.012 does not govern voting by 
members, including the chairman, of the Southwestern Palm Beach County Public 
Hospital Board. 

However, it is well established that a local governmental unit may adopt its own rules 
of procedure when the enabling legislation does not provide any rules. 62 C.J.S. 
Municipal Corporations s. 400. p. 754

i
' see also 67 C.J.S, Parliamentary Law s. 3. 

Moreover, the general rule at common aw is that members of a deliberative body are 
disqualified to act on propositions in which they have a direct pecuniary interest adverse 
to the body politic (in this case the inhabitants of the district) which they represent; and 
if such body adollts a rule that no member immediately interested in a proposition shall 
vote thereon, such rule is binding on the members. 67 C.J.S. Parliamentary Law s. 5d.(3). 
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In this regard, s. 6 of Ch. 26107, as amended, requires the hospital board to "make and 
adopt s~\ch by-laws, rules and regulations for' its guidance •.. as may be deemed 
expedient for the economic and equitable conduct thereof •..• " Thus, it wouid f.l'ppear 
coml?etent for the hospital board to adopt n rule prohibiting abstention from voting in 
specIfied circumstances by any member thereof, including the chairman. Should the 
board be faced with a matter which involves an actual or apparent conflict of interest for 
one of its members, then the member would be considered a "public officer" for purposes 
of s. 112.3143, F. S., relating to voting conflicts which states that public officel'S shall not 
be prohibited from voting in their official capacities on any matter (but requiring 
disclosure of conflicting personal interest). 

078-12-January 26, 1978 

COMMUNITY COLLEGES 

BOARD OF TRUSTEES NOT AUTHORIZED TO PAY FOR 
EMPLOYEES' VOLUNTARY PHYSICAL EXAMINATIONS 

To: Herman A. Heise, President, Indian River Comm'J.nity College, Fort Pierce 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTION: 

Is the board of trustees of a community college district authorized to 
pay the costs of employees' voluntary physical examinations? 

SUMMARY: 

The authority of a community college clistrict board of trustees to fix 
the compensation of its employees is limited to the adoptiop of salary 
schedules and the fixing of the salaries of its employees on the basis 
thereof. The salary schedule so adopted is the sole instrument to be used 
by the board of trustees in determining the compensation of its 
employees. Any additional compensation over and above salary or fringe 
benefits or llerquisites must be expressly authorized by statute or State 
Board of Education rel!Ulation authorized by law. Since no statute or rule 
of the State Board of Efducation expressly authorizes the board of trustees 
to pay for the costs of employees' VOl17.ntary physical examinations, such 
payments are unauthorize,-l and should not be made. 

According to your letter, the Indian River Community College Board of Trustees has 
adopted a rule authorizing the college to pay the costs of voluntary physical 
examinations undertaken by communitv college employees. You state that the costs of 
the examinations are to be paid from apVl'opriations of state funds at a cost not to exceed 
$100 for the physician conducting the ell.dmination and up to $25 for related expenses. 
Your letter further indieates that the Auditor General has q.uestioned the board's legal 
authority to pay for employees' voluntary medical examinatIOns and ha:3 Buggested tliat 
you seek an opinion of this office. 

Section 230.753(2)(a), F. S., creates for each community college district a board of 
trustees whic!>. under statutes and other rules and regulations of the State Board of 
Education, shall have "all powers necessary and proper for the governance and operation 
of the community college." A community college district board of trustees is vested with 
the respollSibility to operate the community college with such necessary authority as 
may be needed for the proper operation thereof in accordance with regulations of the 
State Board of Education. Section 230.754(1). F. S. All funds accruing to the benefit of 
the community college shall be exp'.lnded in accordance with the rules and regulations of 
the State Board of Education. Section 230.768, F. S. 

A community college district board ot' trustees has no inherent or common-law powers. 
It has only those powers which have been conferred by statute. Ct. Buck v. McLean, 115 
So.2d 764 (1 D.C.A. Fla., 1959); Harvey v. Board of Public Instruction, 133 So. 868 (Fla. 
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1931); ana AGO 075·148 holding that the powers of dist>ict school boards are limited by 
law, and the extent of their powers may be enlarged or modified only by the Legislature. 
If there are any doubts as to the existence of authority it should not be assumed. Hopkins 
v. Special Road & Bridge District No.4, 74 So. 310 (Fla. 1917); Harvel'v. Board ot Public 
Instruction, supra; State v. Ausley, 156 So. 909 (Fla. 1934); State v. Culbreath, 174 So.2d 
422 (Fla. 1937); Gessner v. Del·Air Corp., 17 So.2d 522 (Fla. 1944); and State ex rel. 
Greenberg v. Florida State Board of Dentistry, 297 So.2d 628 (1 D.C.A. Fla., 1974), cert. 
dismissed, 300 So.2d 900. 

Section 230.759, F. S., governs the employment of community college personnel and 
reads in part: 

Employment of all personnel in each community college shall be ... subject to 
the rules and regulations of the [S]tate [B]oard [of Education] relative to 
certification, tenure, leaves of absence of all types, including sabbaticals, 
remuneration, and other such conditions of employment as the Division of 
Community Colleges deems necessary and proper; and to policies of tho board 
of trustees not inconsistent ,vith law. 

The regulations of the State Board of Education implementing the Florida School Code. 
Cbs. 228·246, F. S., have "the full force and effect of law," if within the scope and intent 
of the statute. Section 229.041, F. S.; see also Florida Livestock Board v. Gladden, 76 
So.2d 291, 295 (Fla. 1954). 

The State Board of Education has promulgated Rule 6A·14.247(5), F.A.C., relating to 
the powers and duties of the board of trustees of a community college as to the 
employment of personnel. This rule requires the b()ard of trustees to: 

(5) Personnel. Designate positions to be filled, prescribe the qualifications for 
those positions and provide for the appointment, compensation, promotion, 
suspension and dismissal of employees as follows, subject to the requirements 
of other state board of education regulations. 

* * * 

(b) Compensation and salary schedules. Adopt I' salary schedule or salary 
schedules to be used as a basis for paying members of the instructional staff 
and other college employees • . . fix and authorize the compensation of 
members of the administr&tion and instructional staff and other college 
employees on the basis of such schedules. 

Rule 6A.l4.46, F.A.C., reads: 

Each board shall annually adopt and spread on its minutes a salary schedule or 
schedules for employees of the cOIIll.nunity college. The schedules so adopted 
shall be the salt;: instrument used in determining the annual, monthly, weekly, 
aaily, or hourly compensation for such employees, whether paid on hourly, 
daily, weekly, monthly or annual rates. Individual personnel records for each 
employee as required in section 6A·l4.47, State Board of Education Regulations, 
shall contain evidence of each factor used in calculating that employee's 
compensation for each year. A copy of the official salary schedules shall be 
forwarded with the annual college budget document when it is submitted to the 
commissioner for approval. (Emphasis supplied.) 

There is no statute or rule or regulation of the State Board of Education which 
expressly authorizes a community college district board of trustees to pay for voluntary 
physical examinations of its employees out of public funds. Moreover, Rule 6A-
14.247(5)(b), F.A.C., read together with Rule 6A·l4.46, F.A.C., appears to negate any 
implied al~thority which a district board of trustees might possess to providl' and pay for 
additi'Jnal compensation, fringe benefits, or perquisites. Both rules stipulate that the sale 
basis to be used by the board of trustees in determining the compensation of t!ommunity 
college employees is the employees' salary sch3dule; any additional compensation or 
benefits must be authorized elsewhere by statute or State Board of Education regruation 
authorized by law. 
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Payment of the costs of an employee's physical examination would appear to fall 
clearly within the definition of additional compensation or fringe benefit or perquisite. 
See 70 C.J.S. Perquisite p. 685, defining "perquisite" to mean "any profit or pecuniary 
gain from services beyond the amount fixed as salary or wages"; Black's Law Dictionary 
1299 (4th Ed.), defining "perquisites" as "emoluments or incidental profits attaching to 
an office or an official :position beyond the salary or regular fees"; and s. 216.011(1)(f), 
F. S., defining "perquiSItes" for purposes of the chapter as: 

Those things, or the use thereof, or services of a kind which confer on the 
officers or employees receivinlf same some benefit that is in the nature of 
additional compensation, or which reduces to some extent the normal personal 
expenses of the officer or employee receiving the same, and shall include, but 
not be limited to, such things as quarters, Subsistence, utilities, laundry 
services, medical services, use of state-owned vehicles for other than state 
purposes, servants paid by the state, and other similar things. 

In particular, the courts have concl1lded that the provision of pensions is in the nature 
of compensation. Vorhees v. City of Miami, 199 So. 313\Fla. 1940) and State ex rel. Holton 
v. City of TamEa, 159 So. 292 (Fla. 1935). Annual leave has also been considered to be 
compensation (Green v. Galvin, 114 So.2d 187 [1 D.C.A. Fla., 1959]) as has the payment 
of medical and life insurance benefits. Riddlestorner v. Rahway, 196 A.2d 550 (N.J. Super. 
1963); Local 456 Int. Bro. of Teamsters v. Town of Cortlandt, 327 N.Y.S.2d 143 (S.Ct. 
Westchester County, 1971); and State ex rel. Parsons v. Ferguson, 348 N.E.2d 692, 694 
(Ohio 1976). Cf. AGO 071·121 supplemented by AGO 071·157, holding that the payment 
of the premium of an insuranc!e policy constitutes compensation to a public officer, and 
AGO 071·308 concluding that community colle~e funds could not be used to provide 
accident insurance for a member of a communlty college board of trustees since such 
trustees were required by law to serve without compensation. 

This office has consistently ruled that express statutory authority must exist before 
public funds may be used to pay additional compensation, or benefits in any form, over 
and above salary to public officers and employees. Cf. AGO 071·28 stating, among other 
things, that to perform any function for the state or to expend any moneys for the state, 
the public officer seeking to perform such function or to incur such obligation must point 
to a constitutional or statutory provision authorizing him to do so. Thus, in AGO 073·148 
I concluded that neither a sheriff' nor a county was aut'horized to pay a clothing and 
maintenance allowance for plainclothes deputies or a maintenance allowance for 
uniformed officers, in th.e absence of express statutory authority, In that opinion, I 
reasoned as follows: 

To pay a plainclothes deputy a clothing or maintenance allowance or to pay a 
uniformed officer a maintenance allowance in addition to Ws regular legal 
salary or wages would and must be considered as a gain or profit incidental to 
his legal salary or wages and, as such, a perquisite. A perquisite by its very 
nature would be an unauthorized public expenditure of public funds for private 
benefit and, in the absence of absolute clear legislative direction, prohibited by 
law. (Emphasis supplied.) 

See also AGO 041·309, Biennial Report of the Attorney General, 1941-42, p. 245 (in the 
absence of express or implied statutory authority, a county board of instruction may not 
make a payment or allowance to or for a teacher to defray his expellBeS:,l §ummer 
school) and A,GO 045·129, Biennial Report of the Attorney General, 1945-46, p. 319 (board 
of trustees of school district not authorized to increase the compensation of a principal 
or teacher by allowing him free rent of a house or school building). 

Similarly, with respect to the payment of group ins~trance premiums for public officers 
and employees, it has been held that statutory authority must be found before public 
funds may be expended for such purposes. Thus, in AGO 067·20, it was held that the 
board of directors of an anti·mosquito district was not empowered to provide health 
insurance for its employees when not expressly authorized to do so by law. Accord:. 
Attorney General OpInion 074·299 in which it was held that the board of commissioners 
of a fire cuntrol district was not authorized to utilize district funds to purchase life or 
health insurance for district employees, in the absence of express authorIzation in either 
the special legislation c~e~tbg the distric~ or general law. Moreove~, statutes providing 
for the payment of additional bompensatIon (such as group health msurance) to public 
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officers and employees are to be strictly construed. See AGO 072-359 concluding that a 
statute authorizing district school boards and other designated governmental entities to 
payout of public funds all or any part of the premium for certain types of group 
insurance for its officers and employees did not authorize the district school board to pay 
any part of the premiums for such insurance coverage for persons (family dependents) 
other than officers or employees of the board. Accord: Attorney General Opinion 07S-8 
stating in part that former s. 112.0B, F. S. 1975, authorizing the payment of designated 
types of group insurance premiums by specified government units must be strictly 
construed. 

Application of the foregoing principles of law to your inquiry leads me to conclude that 
the payment from public funds of the costs of voluntary physical examinations 
undertaken by community college personnel is in the nature of additional compensation 
or a fringe benefit or perquisite. Accordingly, since the authority of the district board of 
trustees to fix the compensation of community college personnel is limited to the adoption 
of salary schedules and fixing the salaries of its employees on the basis thereof (which 
schedule is the sole instrument to be used in determining the compensation of the 
college's employees) the board of trustees would not be authorized to pay additional 
compensation, fringe benefits, or perquisites over and above salary unless otherwise 
expressly authorized to do so by statute or State Board of Education regulation 
authorized by law. Compare Rule SA-14.42 et seq. (administrative and personal leave); 
Rule 6A-14.431 et seq. (vacation, military, and sick leave, maternity leave); and Rule 6A-
14.733 (authorizing board to pay all or any part of the premium charges for group life, 
health, accident, and hospitalization insurance provided for its employees pursuant to the 
provisions of s. 112.0B, F. S. [1976 SUPI.]). 

07B-13-January 26, 1978 

PUBLIC DOCUMENTS 

PRESS RELEASES NOT PUBLIC DOCUMENTS 
REQUIRING STATEMENT OF COSTS 

To: Robert M. Brantly, Dire~tor, Florida Game and Fresh Water Fish Commiso;.Jn, 
Tallahassee 

Prepared by: Richard A Hixson, Assistant Attorney General 

QUESTIm~: 

Would press releases be "public documents" within the purview of s. 
257.05, F. S., and therefore require the statement of costs under s. 283.27, 
F. S., when a state agency sends over 500 copies to various news media? 

SUMMARY: 

The issuance and. delivery of press releases by state agencies is not a 
promulgation of a public document within the meaning of s. 283.27(1), 
F. S., and a press release issued by a state agency is not a periodic or 
special report or pUblication of a state agency within the meaning of s. 
257.05(1), F. S. Therefore, the cost and purpose data requirement set forth 
in s. 283.27(1}, F. S., does not apply to such press releases by a state 
agency. 

For purposes of this opinion, it is assumed that the Game and Fresh Water Fish 
Commission is authorized by law to engage in public relations and educational activities 
and functions. (See s. 9, Art. IV, State Const., as to the regulatory and executive powers 
of the commission, which, pursuant to s. 372.021, F. S., are to be exercised by the 
adoption of rules and regulations or otherwise in its discretion, and Rules lSE-30.0l(2), 
l6E-30.02(2) and (3), lSE-30.04(l) and (5), and lSE-30.13(3), FAC., relating to the 
information, education, and promotion functions of the commission.) 
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Section 283.27(1), F. S., was brought into the statutes by Ch. 72·377, Laws of Florida, 
which was an act relating to public documents and providing that every state agency 
which promulgates public documents must cause a statement of cost data and purpose to 
be reflected on each publication. The body of the act in pertinent part provides: 

Every department or agency of the state which promulgates public documents 
as defined in subsection (1) of Section 257.05, Florida Statutes, shall cause the 
following statement . . . to be printed 011 the pUblication . . . . 

Chapter 283, F. S., generally pertains to public printing, including reports of state 
agencies and other documents. 

Subsection (1) defining "public document" was added to s. 257.05 by Ch. 67·233, Laws 
of Florida, which was an act relatingto the State Library and Historical Commission and 
authorizes the State Library and Historical Commission (now the Division of Library 
Services of the De~artment of State) to provide for the distribution of public documents 
and legal publicatIOns to depository lioraries. The body of that act defines a "public 
document" as referred to in s. 257.05 as: " ... any annual, biennial, regular or special 
report or pUblication of which at least five hundred (500) copies are printed and which 
may be subject to distribution to the public." This definition m its statutory context and 
history necessarily is concerned with and limited to state documents and publications 
issued and published by the state through its officers, departments, boards, courts, or 
other agencies of the state. It may also be noted that ss. 283.22 and 283.23, F. S., 
respectively relating to general libraries of institutions in the State University System 
and to certain law libraries, refer to "each officer of the state empowered by law to 
distribute such public documents" or "legal publications," respectively, in authorizing 
such state officers to transmit copies of such documents and publications to such libraries 
and state legal depositories. All such documents and pUblications are, of course, by 
necessary implication required to be published by or under the authority of the state, i.e., 
under the authority of the duly enacted acts of the State Legislature. See State ex reI. 
Greenberg v. Florida State Bd. of Dent., 297 So.2d 628 (1 D.C.A. Fla., 1974), cert. 
dismissed, 300 So.2d 900 (FIa. 1974); Florida Development Commission v. Dickinson, 229 
So.2d 6 (1 D.C.A. Fla., 1969), cert. denied, 237 So.2d 530 (FIa. 1970); AGO 071·28; and see 
generally 67 C.J.S. Officers ss. 102a., 103 and 81 C.J.S. States s. 58. 

In view of the foregoing, it would appear that the public or state documents which are 
the subject of s. 283.27, F. S., and defined in s. 257.05(1), F. S., mean those state 
documents and pUblications issued and published by the state through its officers and its 
agencies, institutions, and instrumentalities under and in accordance with the statutory 
law and reports of officers and agencies of the state authorized or required by state laws 
and which are distributed or may be subject to distribution to the public and to those 
state agencies, institutions, instrumentalities, and d~positories designated in and 
provided for by Chs. 257 and 283, F. S., respectively. Gt; AGO 073·147 holding among 
other things that a manual of instructions for tax assessors (property appraisers) 
required by statute for a specific purpose and not intended for distribution to anyone 
other than state and local officials connected with the administration of property taxes 
was not subject to distribution to the public and therefore was not a public document 
within the meaning of, or for the purposes of, s. 283.27(1). 

To fall within the requirements of s. 283.27(1), F. S., a state department agency mnst 
promulgate public docunlents. The word "promulgate" generally means "publish." 
United States v. Stoehr, 100 F.Supp. 143, 164 (M.D. Pa. 1951) and 73 C.J.S. Promulgate, 
p. 131. See also Black's Law Dictionarv p. 1380. 
Carryin~ this definition further, the word "publish" generally means to give to the 

public. Relmel v. Alcoholic Beverage Control ~peala Board, 257 C.A.2d 158 (Cal. 1967); 
Estill County v. Norlend, 175 S.W.2d 341,346 (Ky. 1943). While the meaning of the term 
"publish" may depend on the subject with which it is connected, it has been said that the 
'Yord is usually associated. with printing by book, circular, pamp~e~, or newspaper or ~he 
like. See 73 C.J.S. Publzsh, p. 1250. See also Black's Law Dictionary 1397 Publzsh. 
Equating "publish" with the term "promulgate" appears to be in keeping with the 
context of 8. 257.05 and Ch. 283, F. S., generally and 8. 283.27(1), F. S., :in particular 
which goes on to requi!'e that cost and purpose data ''be printed on the publication 
adjacent to the identification of the agency responsible for publication .... " (Emphasis 
supplied.) The definition of "publication" lends further support for this construction. 

Inseparable from the term [publication) is the idea of publiCity, circulation, and 
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intended distributicn, and the thouf5ht running through all the uses of the word 
is an advising of the public, a makmg known to the public for a purpose . . . . 
[73 C.J.S. Publication, p. 638.] 

The term ordinarily means the act of making public or known, William G. Meier Glass 
Co. v. Anchor Hocldag Glass Corp., 95 F.Supp. 264, 267 (D.C. Pa. 1951), and in its 
ordinary acceptance means to p,rint, or cause to be printed, and to issue from the press 
either for sale or general distrIbution as a book, newspaper, piece of music, engraving, 
etc. Tiffany Publications v. Deming, 50 F.2d 911, 914 (D.C. Md. 1931); see also Black's Law 
Dictionary 1396, Publication. In this sense "publication" means that which is published 
or made known to the public either by writing or printing, as a book or print which has 
been published and made public. 73 C.J.S. Publication, p. 638. 

Press releases do not readily fall within any such definitions. Courts have generally 
characterized press releases in the nature of announcements, and not publications or 
public documents. In Glass v. Ickes, 117 F.2d 273 (D.C. Cir. 1940), cert. denied, 311 U.S. 
718 (1941), press releases were characterized as n ••• announcements [which] serve a 
useful if not an essential role in the functioning of the democratic processes of 
government." (Emphasis supplied.) ld. 117 F.2d at 278 n.9. In Reed v. Morton, 480 F.2d 
634 (9th Cir. 1973), cert. demed, 414 U.S. 1064 (1973), the court described a press release 
as n' •• an announcement of the fact of lower echelon governmental action, nothing 
more." (Emphasis supplied.) ld. 480 F.2d at 642 n.9. In F.T.C. v. Cinderella Career and 
Finishing Schools, Inc., 404 F.2d 1308 (D.C. Cir. 1968), Judge Robinson comprehensively 
discussed the use and function of press releases by a governmental agency: 

•.. "The effective functioning of a free government like ours depellds largely 
on the force of an informed public opinion." Relatively few matters attract more 
readily the interest of the people than what government is doing for the people. 
News releasing by the agencies of government has become a standard 
technique in the operations by which the people are kept knowledgeable as to 
governmental affalrs. Press releases by :public officials, we have said, "serve a 
useful if not essential role in the functloning of the democratic processes of 
government." 

An incidental and wholesome consequence of general publicity of proceedings 
challenging the fairness and honesty of particular commercial practices may 
well be the generation of a desirable if unnecessary measure of public caution 
in dealings with those ider t.ified with such practices. Publicity, or the sjlecter of 
publicity, may also, in z ver>, practical way, achieve on its own a degree of 
Informal regulation by detemng those who otherwise might be tempted to take 
liberties with the law. But beyond these factors is the consideration that the 
business of an important governmental agency is everybody's business. The 
people want to know, and are entitled to Know, what goes on in government, 
and the thirst for information is not limited to those who may have or may 
contemplate a direct commercial relationship with the subject of governmental 
concern at the moment. The activities of the Federal Trade Commission 
constitute news, and any restriction upon its machinery for public accessibility 
to that news must bp. taken for what it really is. (Id. at 1317-1318; footnotes 
omitted.] 

While recognizing that press releases provide a valuable means of serving the public 
interl3st by informing the public of governmental action, courts have not gone so far as 
to characterize press releases themselves as publications or public documents. 

Similarly, Webster's Seventh New Collegmte Dictionary 673 (7th Ed. 1963) defines 
press release not as a pUblication but only as "any material given or sent to a newspaper 
before a prearranged date of publication." Indeed, jf press releases were construed as 
printed state publications or reports, the release would certainly fall within the definition 
of Class B public printing set forth in s. 283.04, F. S., and each press release or purchase 
in excess of $50 of such printing would therefore require individual competitive bids and 
contracts under regulations adopted by the Division of Purchasing of the Department of 
General Services under s. 283.10 and s. 287.102, F. S. There is nothing within the 
legislative definition of public document which warrants such a result. Other sections of 
Ch. 283 provide relevant eXalllples of the types of state documents considered to be 
promulgated by state agencies for purposes of this chapter. These include annual and 
biennial reports of state agencies as required by law, s. 283.101; general laws, special acts, 
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memorials and resolutions of the Legislature, and pamphlet-form copies of general acts 
of the Legislature, s. 283.12; journals of the Legislature, s. 283.15: pamphlet copies of the 
general laws, s. 283.18: and copies of reports of state officers and agencies, ''1olumes of 
periodic reports of cabinet officers and copies of reports or other publications by state 
boards or institutions, 85. 283.22 and 283.24. As indicated above, press releases do not 
possess the same characteristics as public documents or publications of this type. 

Moreover, Ch. 283 further provides for the storage of these documents in libraries of 
the State University System, s. 283.22, in designated law libraries and state legal 
depositories, s. 283.23, for the exchange of such documents with other states, s. 283.22, 
ana authorizes and directs distributions of such documents to the Library of Congress, 
at such time as the same are published and made available for public distribution,s. 
283.24. 

Section 257.05, F. S., further provides for the furnishing to the Division of Library 
Services of the Department of State 25 copies of public documents issued by state officers 
and agencies for deposit in and distribution by the division to designated state 
depositories for such documents and authorizes the exchange of such copies of documents 
for those of other states and countries. These statutes indicate a legislative concern to 
preserve and distribute state documeJ.1ts of informational and historical significance to 
the state, to state government, and to the public. In this context, it does not appear under 
the usual and customary definition of the terms that the announcement or delivery of a 
press release rises to the level of a "promulgation" of a public document a£ contemplated 
by s. 283.27(1), F. S. 

Assuming, however, that the term "promulgate" is broad enough to include the 
issuance and delivery of a I?ress release, s. 283.27(1), F. S., before becoming operative, 
imposes the additional reqmrement that a press release be a "public document" as that 
term is defined in s. 257.05(1), F. S . 
• The statutory definition of "public document" in s. 257.05(1) refers to "any annual, 

biennial, regular or special report or publication of which at least 500 copies are 
printed .... " (EmphaSIS supplied.) "Annual" and "biennial" in this context mean yearly 
or once every two years, and conn.ote periodic reports or publications. See 3A C.J.S. 
Annual,p. 862 and 10 C.J.S. Biennial, p. 358. In some instances the Legislature has 
specifically required such reports. See, e.g., s. 624.315, F. S., relating to reports of the 
Department of Insurance and s. 947.15, F. S., relating to reports of the Parole and 
Probation Commission. 

Similarly, the term "regular" also connotes a periodic occurrence, usually steady or 
uniform in course. See 76 C.J.S. Regular, p. 608. The Legislature has expressly required 
such reports to be submitted by some departments or agencies of the state. See, e.g., s. 
20.315, F. S. As indicated above, however, a press release is not characterized by 
issuance on a periodic or uniform basis, but instead is inherently bound to the particular 
news event it announces. Thus, the remaining statutory category under s. 257.05(1), F. S., 
which might be applicable to a press release is that of a "special report or publication." 

The word "special" generally means "distinguished by some unusual quality; 
uncommon: noteworthy; extraordinary." Board of Trustees of Public Employees 
Retirement System v. Lowry, 88 So.2d 585, 589 (Miss. 1956). See also 81 C.J.S. Special, 
p. 898. In this context, press releases have not been characterized as unusual, uncommon, 
extraordinary, or noteworthy functions of government, but as normal informational 
techniques of government. F.T.C. v. Cinderella Career and Finishing Schools, Inc., supra:, 
see also Barr v. Mateo, 360 U.S. 564, 576 (1959), Black, J. concurring opinion. In light of 
the accepted use and functions of press releases, there is no basis to construe such 
announcements as special or extraordinary in nature. 

Additionally, under s. 257.05(1), F. S., the statutory regulations of s. 283.27, F. S., do 
not become operative unless the state agency prints 500 copies of a report or publication, 
and also maKes such reports or pUblications subject to distribution to the public. Your 
question assumes that the state agency prints 500 copies of apress release and that the 
agency itself also sends the 500 copies to various news media. The question then becomes 
whether distribution to news media is equivalent to distribution to the public under the 
statutes. 

"Distribution" is a word of many definitions, but usually means to dispense, or in 
another accepted sense, to transfer ownership. See 27 C.J.S. Distribution, pp. 615·616. 
The meaning of the phrase "to the public" was examined in a similar context in the 
construction of s. 283.28, F. S., as discussed in AGO 076·76. In that opinion, it was 
recognized that the term "public" does not have any definite or fixed meaning, but 
depends for its meaning on the context in which it is used. That opinion concluded: 
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Thus, it appears that the term "public" as used in s. 283.28, F. S., has reference 
to those entities and persons other than governmental entities and officials 
whose names appear on anyone or more mailing or subscribers' lists kept and 
maintained by the agency to be used by it in making the periodic distributions 
of printed material without charge to such entities and persons. 

The meaning of the phrase "to the public" was also discussed in a somewhat similar 
context in AGO 073-147, supra, where it was held that a manual of instructions for the 
tax assessors p:r-epared by the Department of Revenue to instruct and assist taxing 
officials in the administration of property taxes was not a document "subject to 
distribution to the public" within the meaning of s. 257.05(1) and, accordingly, the 
statement of cost and purpose data of s. 283.27(1) was not required. There it was observed 
that general public distribution would be inconsistent with the statutory purpose of the 
promulgation of the tax asses..."Or's manual. 

In the same manner, the press release itself is actually intended for distribution to the 
news media, which mayor may not publish or broadcast the information contained 
therein. Therefore, while the information contained in a press release may ultimately be 
disseminated or distributed to the public, distribution to the public is withiv the 
discretion of the news media, and the press release itself is intended for the news media, 
and the transfer of the press release is to the news media. Indeed, by the time 
information, or any portion thereof, contained in the press release is reproduced by the 
news media, it is the product and property of the particular news media. See 
International News Service v. Associated Press, 248 U.S. 215 (1918). Accordingly, in final 
form, the information distributed to the public is subject to journalistic license which, 
depending on the individual news account, makes it difficult and unwarranted to 
characterize a press release as being directly distributed to the public. 

For the foregoing reasons, I am of the opinion that the issuance and delivery of press 
releases by state agencies does not constitute the promulgation of a public document 
within the meaning of s. 283.27, F. S., and that a press release is not a periodic or special 
report or publication of a state agency within the meaning of s. 257.05(1), F. S. 

078-14-January 27, 1978 

STATE MOBILE HOME TENANT-LANDLORD COMMISSION 

MAY CONTINUE TO FUNCTION PENDING APPEAL OF DECISION 
DECLARING ENABLING LEGISLATION UNCONSTITUTIONAL 

To: J. Jackson Walter, Executive Director, Department of Business Regulation, 
Tallahassee 

Prepared by: Martin S. Friedman, Assistant Attorney General 

QUESTIONS: 

1. Pending a final decision on the appeal of the decision declaring Ch. 
77-49, Laws of Florida [ss. 83_770-83.794, F. S.], unconstitutional, are there 
any limitations on the powers vested in the State Mobile Home Tenant
Landlord Commission by s. 7 of Ch. 77-49 [so 83.782, F. S.]? And, more 
specifically, can the commission, once organized, commence rulemaking 
pursuant to Ch. 120, F. S.? 

2. Pending a final decision on the appeal, are there any changes in the 
relationships explained in AGO 077-111, dated October 20, 1977, between 
the commission, the Board of Business Regulation, and the Department 
of Business Regulation? And, are there any changes with respect to the 
appropriate handling of petitions filed by tenants pursuant to s. 8(1) of 
Ch. 77~49. Laws of Florida [so 83.784(1)(a), F. S.]? 

3. Pending a final decision on the appeal, what authority does the 
commission have to collect funds? And, more specifically: 
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a. Can the commission, once organized, collect registration fees from 
park owners as provided in s. 6(2) of Ch. 77-49, Laws of Florida [so 
83.780(2), F. S.]? 

b. If the Supreme Court affirms the circuit court decision, must any 
registration fees deposited in the Mobile Home Tenant-Landlord Trust 
Fund be returned to the registrants? If not, what would be the proper 
disposition of the trust funds? 

c. If the park owners pay registration fees and the Supreme Court 
affirms the circuit court decision, can park owners nonetheless charge 
back the fees to the mobile home owners? 

d. If the commission makes any expenditures from the trust fund 
prior to the Supreme Court affirming the circuit court de!!ision, would 
your answer to question 3b remain unchanged, and would there be any 
liability by the state? 

SUMMARY: 

Upon appeal by a state agency of a trial court's declaration of the 
unconstitutionality of a state statute, and injunction from enforcement of 
such statute, the trial court's order is stayed pending determination on 
appeal. Pending the final decision on appeal, the State Mobile Home 
Tenant-Landlord Commission may continue its functions, including the 
acceptance of registration fees. Whether registration fees are refunded 
should Ch. 77-49, Laws of Florida, be ultimately held unconstitutional is 
a decision to be made by the Comptroller or the court. Registration fees 
probably can be charged back to tenants even if the act is held 
unconstitutional. Any refunds allowed by the Comptroller should be 
made from the fund benefited by the original payment. 

AS TO QUESTION 1: 

Chapter 77-49, Laws of Florida [ss. 83.770-83.794, F. S.], creating the Mobile Home 
Tenant-Landlord Commission, was recently declared unconstitutional by a Leon County 
Circuit Judge. The defendants, the Department of Business Regulation and the Governor 
and Attorney General, immediately filed an appeal to the Florida Supreme Court. 

Rule 5.12(1), Florida Appellate Rules, provides: 

... When the state or any of its political subdivisions, or any officer, board, 
commission or other public body of the state or any of its political subdivisions, 
in a purely official capacity, takes an appeal or petitions for certiorari, the filing 
of the notice of appeal or the petition for certiorari as the case may be shall 
perfect the same and stay the execution or performance of the judgment, decree 
or order being reviewed and no supersedeas bond need be given unless 
expressly required by the court. 

The Florida Supreme Court in Powell v. Florida Land & Improvement Co., 26 So. 700 
(Fla. 1899), siated the effect of a supersedeas at p. 701: 

... a supersedeas upon an appeal from an order granting an injunction 
operates to prevent the court from enforcing the injunction, and thereby 
enables the party enjoined to do those things which the injunction forbids 
without fear of punishment during the pendency of the supersedeas. 

Florida law does not distinguish between a mandatory and prohibitive injunction as to 
the effect of supersedeas. Powell v. Florida Land & Improvement Co., supra. Contra, City 
of Miami v. Cuban Vill-Age Co., 143 So.2d 69 (3 D.C.A. Fla., 1962), and see, City of Miami 
Beach v. Lansburgh, 217 So.2d 348, fn. 1 (3 D.C.A. Fla., 1969). 

The lower court in the instant lawsuit enjoined the state "from implementing the 
procedures of Chapter 77-49, Laws of Florida, and from exercising the authority, power 
and discretion contained therein." Pursuant to Rule 5.12, Florida Appellate Rules, the 
effect of this order is automatically stayed and the State Mobile Home Tenant-Landlord 
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Commission may legally proceed to function. The commission may, therefore, exercise 
those powers granted by the act, which include rulemaking powers. 

Your first question is answered in the affirmative. 

AS TO QUESTION 2: 

In AGO 077-111, I delineated the relationship between the State Mobile Home Tenant
Landlord Commission and the Department of Business Regulation. Therein I also 
discussed the authority of the commission with regard to the acceptance of registrations 
and handling of petitions. IN AGO 077-111, I concluded: 

Generally, the Rules of the Board of Business Regulation control administrative 
activities of the Mobile Home Tenant-Landlord Commission. The Commission is 
not within one of the divisions of the Department of Business Regulation, but 
is a separate entity within that Department. Until a form is approved by the 
Commission, the Department cannot officially accept registrations by mobile 
home parks regulated by the Act. The Department, however, may accept 
petitions med by tenants pursuant to Section 8(1) of the Act. 

In light of the answer to question 1 hereinal: Ive, the opinions expressed in AGO 077· 
111 are unaffected by the recent circuit cOU1t decision rendering Ch. 77·49, Laws of 
Florida, unconstitutional. 

Your second question is, therefore, answered in the negative. 

AS TO QUESTION 3: 

You have asked a series of questions regarding the collection and disposition of funds 
by the State Mobile Home Tenant-Landlord Commission. 

Section 6 of Ch. 77-49, Laws of Florida [so 83.780, F. S.), requires the registration of all 
mobile home parks containing 100 or more dwelling units. A registration fee of $1 for 
each dwelling unit contained in the mobile home park shall accompany the application 
for registration. Presumably by this date those parks required to register have made 
such application accompanied by the appropriate fee. 

Discussed in question 1 hereinabove is the general effect of a stay pending disposition 
on appeal. The conclusions expressed in that response are equally applicable to the 
commission's authority to collect registration fees from mobile home parks. Pending the 
determination of the constitutionality of Ch. 77-49. Laws of Florida, by the Florida 
Supreme Court, the commission is not only authorized, bl1t is required, to collect 
registration fees. 

YOlll' next query relates to the disposition of the registration fees should the Florida 
Supi'eme Court affirm the circuit court's decision rendering Ch. 77·49, Laws of Florida, 
unconstitutional. Although this question is premature, and its answer may depend upon 
the Supreme Court's opinion, the following comments are offered. 

Section 5 of Chapter 77·49, Laws of Florida [so 83.778, F. S.), creates the State Mobile 
Home Tenant-Landlord Trust Fund which consists of registration fees and is used to 
finance the duties and functions of the commission. Such funds are public funds although 
not placed in the General Revenue Fund. Cf. Irion v. Lyons, 113 So. 857 (Fla. 1927). 

Section 215.32, F. S" provides that moneys received by the state are to be deposited 
into the State Treasury in various named funds, including the trust funds. Paragraph 
(2}(b) further provides: 

(b}1. The trust funds shall consist of moneys received by the state which 
under law or under trust agreement are segregated for a purpose authorized 
by law .... 

• 
3. All such moneys are hereby appropriated for the purpose for which they 

were received, to be expended in accordance with the law or trust agreement 
under which they were received, subject always to other applicable laws 
relating to the deposit or expenditure of moneys in the State Treasury. 
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The State Mobile Home Tenant-Landlord Trust Fund, therefore, is a trust fund within 
the meaning of s. 215.32(1)(b), F. S. 

The general rule regarding refunds from the State Treasury was set forth in State ex 
rei. Victor Chemkal Works v. Gay, 74 So.2d 560 (Fla. 1954) at p. 562: 

... unless there is some statute which authorizes a refund or the filing of a 
claim for a refund, money cannot be refunded or recovered once it has been 
Eaid although levied under the authority of an unconstitutional statute. 
(Emphasis supplied.) 

Section 215.26, F. S., which governs refunds of payments into the State Treasury, 
provides in part: 

(1) The Comptroller of the state may refund to the person who paid same, 
or his heirs, personal representatives or assigns, any moneys paid into the State 
Treasury wnich constitute: 

(a) An overpayment of any tax, license, or account due; 
(b) A payment where no tax, license or account is duej and 
(c) Any payment made into the State Treasury in error. 

Therefore, in order for the State to refund moneys deposited in the State Mobile Home 
Tenant-Landlord Trust Fund, such deposit must be within one of the three types of 
payments set forth in s. 215.26. F. S. 

In AGO 075·293. I concluded: 

Refunds of examination fees collected and paid under Ch. 491, F. S. may be 
allowed under s. 215.26, F. S., if the Sanitarians' Registration Board has not 
initiated any investigations or action concerning the application to take the 
examination or concerning the applicant's qualifications. When said 
investigations are begun, the fee is earned, or is due, and no part may be 
refunded, although the applicant is not permitted to take the examination or 
the applicant's surviving spouse or estate later requests a return of the fee. 

In AGO 076·107, I was confronted with the question of whether the Comptroller could 
refund moneys from the Land Acquisition TruSt Fund, when an application for a dred~e 
and fill permit is canceled or withdrawn by the applicant prior to issuance of the permit. 
Therein, I concluded: 

Refunds of moneys paid as the sales price of fill materials by applicants for 
dredge and fill permits who have received the permits may not be refunded 
because such sales are consummated, fully executed contracts selling the fill 
material and which are not contingent upon applicants actually dredging the 
fill. As such, there is no basis for a claim for refund for a transaction fully 
completed, and likewise no statutory authorization exists for same. If the 
application for a dredge permit is canceled or withdrawn prior to issuance of 
the permit, moneys deposited with the application for payment of fill material 
may be refunded by the Comptroller from the Land Acquisition Trust Fund 
pursuant to as. 215.26, 215.32, and 374.041, F. S., because such payments are 
made on an account not legally due, but only conditionally due, per s. 
215.26(1)(b). The right to the refund accrues when the claimant has a right to 
recover the moneys paid or, in this instance, upon cancellation or withdrawal 
of the application for the dredge and fill permit. 

These opinions in effect hold that a payment is due when the state agency takes some 
action with regard to such payment. 

In the instant case, there appears to be no affirmative duty placed upon the State 
Mobile Home Tenant-Landlord Commission when the application and registration fee is 
received and the fee is earned upon receipt by the commission. 

In State ex reI. Hardaway Contracting Co., Inc. v. Lee, 21 So.2d 211 (Fla. 1945), the 
Florida Supreme Court ordered the Comptroller to make a refund for taxes paid 
pursuant to a statute subsequently held unconstitutional, relying upon Ch. 22008, 1943, 
Laws of Florida, (which is substantially identical to and the predecessor of s. 215.26, 
F. S.). The court held that, since the statute was d'lclared to be a nullity, taxes paid 
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pursuant to it were payments made when none were due, and also were payments "made 
mto the State Treasury in error." This case was cited ''lith approval in State v. Green, 
174 So.2d 546 (FIa. 1965). 

In AGO's 061·4 and 073-464, it was stated that the payment of taxes levied pursuant to 
a statute which was subsequently held unconstitutional and void by the courts was a 
"payment where no tax was due." Although a different refund statute was relied upon, 
the language is similar to s. 215.26, F. S., so that the rationale would be applicable to s. 
215.26. 

Compare those decisions with City of Tampa v. Birdsong_ Motors, 261 So.2d 1 (Fla. 
1972), wherein the Florida Supreme Court ruled a municipal license tax unconstitutional. 
As for refunds for payments made while the ordinance was in effect, the court concluded 
at p. 7: 

This decision is prospective only, is not retroactive, and affords no remedy for 
taxes previously paid by persons not making a judicial attack on the ordinance. 

A corporation sought to recover refund of taxes paid _pursuant to the ordinance held 
unconstitutional in City of Tampa v. Birdsong Motors, Inc., supra. The Second District 
Court of Appeal held that in view of the prospective nature of the Supreme Court 
decision invalidating the ordinance, the taxpaver was not entitled to recover for taxes 
paid prior to the court's decision without a Judicial attack on the ordinance. City of 
Tampa v. G.T.E. Automatic Electric, Inc., 337 So.2d 845 (2 D.C.A. FIa., 1976). Merely 
bringing an action for a refund within the statute of limitation is not an "attack on the 
ordinance." 

Therefore, should Ch. 77-49, Laws of Florida, ultimately be held unconstitutional by the 
Florida Supreme Court, it will be the Comptroller's obligation to determine whether to 
make such refunds should the Supreme Court not address the issue. If the act is 
ultimately declared unconstitutional, and the registration fees are not refunded, then the 
disposition of the moneys in the trust fund is within the sole prerogative of the 
Legislature. 

You also ask if the park owners may charge back to the mobile home owners this 
registration fee if Ch. 77-49, Laws of Florida, is held unconstitutional. Section 6(2) of the 
act [so 83.780(2), F. S.] authorizes mobile home park owners and cperators topass on the 
$1 per dwellin~ unit registration fee to the mobile home owners. Generally, when a 
statute authonzing an act is held unconstitutional, the authority for the act is 
extinguished. Should Ch. 77-49 be held unconstitutional, parks cannot charge back the 
registration fee pursuant to s. 6(2) of the act. 

It is important to note, however. that a mobile home J2ark could probably charge back 
this registration under the provisions of Ch. 83, part III, F. S. There is no prohibition 
against charging back $1 a year as increased rent in those instances where the tenatlcy 
is not by written lease. Where the tenancy is by written lease, s. 83.760(3), F. S., allows 
mobile home parks to pass on to the tenants costs which are inc-urred due to the actions 
of any state or local government. The registration fee reqU:"'ed by s. 6(2) of Ch. 77·49 [so 
83.780(2)] would appear to be a cost "incurred due to the actions of any state or local 
government." 

Finallv, you query as to the effect of expenditures from the trust fund should Ch. 77· 
49, Laws of Florida, be ultimately held unconstitutional, and the state's liability for such 
expenditures. This question presupposes that the Comptroller has elected to refund fees 
pursuant to s. 215.26, F. S. 

Section 215.26(1), F. S., provides for a continuing appropriation from which to make 
such refunds. This section ruso provides that the appropriatlOn credited with the payment 
shall, at the time of making any refund, be charged therewith. The fund that benefited 
from the original payment is the fund from which the refunds are made. State ex ref. 
Hardaway Contracting Co., Inc. v. Lee, supra. 

Refunds, if provided for, may only be made from the fund benefited. If such fund does 
not have sufficient moneys from wh;ch to make such refunds, then the refunds simply 
cannot be made, absent a specific legislative appropriation or claims bill. 
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DEPARTMENT OF HEALTH AND REHABILITATIVE SERVICES 

NOT REQUIRED TO NOTIFY LAW ENFORCEMENT AGENCIES OF 
REPORTED INSTANCES OF CHILD ABUSE 

PENDING INVESTIGATION 

To: Janet Reno, State Attorney, Miami 

Prepared by: Sharyn L. Smith, Assistant Atto.,rney General 

QUESTION: 

Does s. 827.07(6), F. S., require the Department of Health and 
Rehabilitative Servicml to notify police agencies upon receipt of a report 
of abuse of a child? 

SUMMARY: 

Pending legislative or ~udicial clarification, the Department of Health 
and Rehabilitative ServIces is not under a statutory duty to directly 
notify appropriate police agencies of each reported instance of child 
abuse received by the department. The department is under a duty to 
conduct an immediate investigation and if the department has reason to 
believe that a child has been criminally abused to immediately and orally 
notify the state attorney. Reports of abuse concerning employees or 
agents of the department acting in an official capacity are to be 
investigated by the state attorney rather than the department. Reports of 
suspected criminal child abuse forwarded to the state attorney and the 
circuit court should not contain the name or identity of the person 
reportm.g the abuse without the written consent of such individuaL The 
department may in its discretion directly contact the police when an 
urgent situation exists which reqaires immediate police intervention. 

Section 827.07(6), F. S. (1976 Supp.), as amended by s. 3, Ch. 77·429, Laws of Florida, 
provides: 

RESPONSIBILITIES OF PUBLIC AGENCIES.-Upon receipt of a report of 
abuse of a child, the department shall cause an immediate investigation to be 
made. If the department has reason to believe that a child has been criminally 
abused, it shall immediately and orally notify the State Attorney, who shall 
assist local law enforcement officers in the investigation of the case. The 
department shall secure the cooperation of law enforcement officials, courts of 
competent jurisdiction, and other appropriate state and local agencies providing 
human services. All state, county, and local agencies have a duty to give full 
cooperation to the department, to transmit reports of abuse to the department. 
to protect and enhance the welfare of abused children, and to protect and 
enhance the welfare of other children potentially subject to abuse detected by 
a report mlide pursuant to this section. Arly report which alleges that an 
employee or agent of the department, acting in an official capacity, has 
committed an act of child abuse shall be investigated by the State Attorney in 
whose circuit the alleged act of child abuse occurred. 

According to your letter, the state attorney's office has taken the position that the first 
sentence of s. 827.07(6), F. S., obligates the department to immediately notify the police 
of all reports of child abuse, thereby causing an immediate investigation to be made by 
the police. 

However, the department has furnished this office with memoranda from the office of 
the general counsel and district legal counsel which dispute this interpretation of the 
statute and instead argue that the department is under a duty to report to the state 
attorney o~y those cases where, upon receipt of a complaint, the department has reason 
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to believe that criminal abuse has occurred or, following an initial investigation, the 
~epartment suspects that criminal abuse has occurred. 

Initially, it should be stated that this office is not empowered to alter, ignore, I)r set 
aside the provisions of s. 827.07(6), F. S., or any other pertinent provision of the Child 
Abuse Act, Ch. 827, F. S., because of disagreement with the Legislature over the policies 
and procedures set forth in the act. See, e.g., Ball v. Branch, 16 So.2d 524 (Fla. 1944) and 
Griffin v. Stonewall Insurance Co., 346 So.2d 97 (3 n.CA. Fla., 1977). This is true even 
though this office might believe this problem should be handled in a different fashion. 
Twomey v. Clausohm, 234 So.2d 338 (Fla. 1970)' Williams v. Newton, 236 So.2d 98 (Fla. 
1970); and Florida Real Estate Commission v. McGregor, 268 So.2d 529 (Fla. 1972). It is 
the responsibility of this office to ascertain and give effect to, rather than defeat, the 
intent of the Legislature in enacting and amending the Child Abuse Act, Ch. 827. 

While your statements that the department is not a law enforcement agency and does 
not POSSE:SS the expertise to determine whether a violation of the crimina! law has 
occurred are generally accurate, it appears at the same time that the Legislature did not 
intend that tlie thrust of the department's duties under Ch. 827, F. S., be of II criminal 
nature. In the 1975 amendments to Ch. 827, Ch. 75-185. Laws of Florida, the Legislature 
made significant changes in the purpose and requirements of the act. Prior to the 1975 
amendments, the purpose of the act was said to 

... provide for the detection and correction of the abuse or maltreatment of 
childi'en who are unable to protect themselves .... [Section 828.041(2), F. S. 
1973 (now s. 827.07[2J, F. S. 1977).} 

In amending this section in 1975, by 1:1. I, Ch. 75.185, Laws of Florida, the Legislature 
added the following italicized language: 

•.. to provide for the detection and correction through the prOllision of 
rehabilitative and ameliorative sqrlJices of the abuse or maltreatment of 
children who are unable to protect themselves .... [Section 827.07(2}, F. S. 
1977.] 

Additionally, prior to 1975, s. 828.041(8), F. S. 1973, transferred to s. 827.07(8) by s. 65, 
Ch. 74·383, Laws of Florida. provided: 

With regard to any case of reported child abuse, the department shall transmit 
the report receivei:l by it to the circuit court of the county where the incident 
occurred, which report shall contain the results of the investigation. (Emphasis 
supplied.) 

This section was amended by Ch. 75-185 by adding the following italicized language to 
presently require that: 

If, upon investigation of a report, as provided in subsection (5) of this section, 
it is suspected that a child has been criminally abused, the department shall 
immediately transmit the report received by it to the state attorney and the 
circuit court of the county where the incident occurred. [Section 827.07(8), F. S. 
(1974 Supp.), 1.'8numbered s, 827.07(9) by s. 3, Ch. 77-429, Laws of Florida.] 

Thus, prior to 1975, the department was under a statutory duty pursuant to former s. 
828.041(8), F. S., transferred to s. 827.07(8). F. S. (1974 Supp,), to report all cases of 
reported child abuse-both civil and criminal-to the circuit court along with the result." 
of the department's investigation. In amending B. 828.041(8), transferred to s. 827.07(8). 
the Legislature has limited the reports furnished to the state at.torney and the circuit 
court to those reports which upon mvestigation reveal suspected criminal abuse. Such an 
interpretation is consistent with the purpose of the act. as amended, which focuses on the 
department's role in providing rehabilitation and ameliorative services. 

Such an interpretation is also consistent with s. 827.07(7), F. S. 1977. which provides. 
in pertinent part that: 

In addition, the names of persons reporting abuse shall in no case be released 
to any person, other than employees or the department involved in the 
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investigation of reports of abuse, without the written consent of the person 
reporting. (Emphasis supplied.) 

Also see Ch. 77-429, Laws of Florida, which created s. 827.07(4)(c), F. S., relating to 
photographs of suspected child abuse and requiring reimbursement to the department for 
the cost of photographs and that photographs or reports on X·rays taken pursuant to this 
section be sent to tlie department. 

Section 827.07(6), F. S., also requires that any report which alleges that an employee 
or agent of the departmenthacting in an official capacity, has committed an act of child 
abuse be investigated by testate attorney in whose circuit the alleged act of abuse 
occurred. In these limited cases, the obvious ,!?urpose of the statute is to ellBure that the 
department, in its initial investigation, is not llvestigating alleged wrongdoing by oue of 
its own employees or agents. In such cases involving an emPloyee of the department 
acting in an official capacity, the Legislaturehas made it the responsibility of the state 
attorney, rather than the department, to conduct the investigation into reports of abuse. 

Section 827.07(7), F. S., establishes a central abuse registry in which presumably all 
reports and other information concernintr child abuse is maintained by tne department. 
The departmerl". is required to maintain information as to the name of the abused child, 
the name of the family or other persons responsible for his or her care, and the result of 
the investigation. All information maintained in the registry is confidential and may be 
released only as provided within the act. 

However, while the department is not required to directly contact law enforcement 
officials without first contacting the state attorney, I do not believe that the act prohibits 
the department from so proceeding when an urgent situation exists reouiring immediate 
police action or the protection of the safety and welfare of children. "Accord: Attorney 
General Opinion 076·21. However as noted in AGO 076·21, the name of the person 
reporting the abuse may not be reieased to the state attorney or the police without the 
written permission of ,the person reporting the abuse. 

In sum, pending legislative or judicial clarification, I do not believe that s. 82'1.07(6), 
F. S., places a duty on the department to directly notify the police of each reported 
instance of child abuse received by the department. The department is under a duty to 
conduct an immediate investigation, and if the dej)dl'tment has reason to believe that a 
child has been criminally abused, to immediately and orally notify the state attorney. 
Reports of abuse conc6rning employees or agents of the department acting in an official 
capacity are to be investigated by the state attorney rather than the department. Reports 
of suspected criminal child abuse forwarded to the state attorney and the circuit court 
should not contain the name or identity of the person reporting the abuse without the 
written consent of such individual. The department may. however, in its discretion, 
directly contact the police when an urgent situation exists which requires immediate 
police intervention. 

In AGO 076·21, this office urged the Legislature to amend the Child Abuse Act, Ch. 827, 
F. S., because of the very real possibility that individuals who have committed crimes 
involving criminal child abuse or maltreatment could avoid prosecution because of 
certain of the requirements and prohibitions contained in the act. Although the 1977 
session of the Legislature amellded Ch. 827, by Ch. 77-429, Law"! of Florida, it did not 
amend those provisions of the act which have impeded the investigative and 
prosecutorial functions of criminal justice agencies. I intend to again recommend in 1978 
that the Legislature revisit Ch. 827 in order to cOllBider the pmblemro which have been 
confronted by Jaw enforcement af5encies throughout the state by the requirements and 
prohibitions contained therein. Ultimately, it is the responsibility of the Legislature to 
formulate a solution to this problem. If the legislative purpose behind Ch. 827 remains 
one of seeking a solution to the problem of child abuse by providing social services as 
opposed to criminal remedies, then it is unlikely that any major changes in Ch. 827 
should be anticipated. 
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COMMISSION ON ETHICS 

NONDISCLOSURE PROVISIONS OF THE CODE OF ETHICS 

To: Michael J. Satz, State Attorney, Fort Lauderdale 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

QUESTIONS: 

078-16 

1. Did the allegations of Sunrise Councilman Shaw and 
Councilwoman Brown published September 28, 1976, violatp. the 
nondisclosure provisions of s. 112.317(6), F. S.? 

2. Did Councilwoman Brown's pronouncements at the February 8, 
1977, citr council meeting, which were later publicized by the news 
media, VIolate the nondisclosure provision of the statute? 

SUMMARY: 

Based u'Qon the facts supplied to this office by the state attorney for the 
seventeenth judicial circuit, it does not appear that a sufficient factual 
basis exists in order to sustain a conviction under s. 112.317(6), F. S. 

STATEMENT OF FACTS: 

In the September 28, 1976, editions of the Fort Lauderdale News and The Miami 
Herald there appeared articles whereby Councilman Walter Shaw and Councilwoman 
Pat Brown alleged a conflict of interest on the part of Sunrise Councilman Theodore 
Bradshaw. 

The facts indicate that in the September 28, 1976, editions of the Fort Lauderdale News 
and The Miami Herald there appeared articles whereby Councilman Walter Shaw and 
Councilwoman Pat Brown alleged a conflict of interest on the part of Sunrise Councilman 
Theodore Bradshaw because AlI·City Security Corporation, partially owned and operated 
by Bradshaw's wifa, had the contract to provide the security for the construction site of 
the Sunrise Convention Center. In response to this publicity, the general contractor 
terminated the use of AlI·City Security on the date the articles appeared. 

In a letter received by the Commission on Ethics on November 19, 1.976, Councilman 
Bradshaw requested an advisory opinion as to whether 01' not a conflict of interest 
existed. In CEO 76-213 dated December 17, 1976, Donald H. Reed, Jr., Chairman of the 
Commission on Ethics, and Lawrence A. Gonzalez, Executive Director of the commission, 
concluded: 

We find there is no prohibitive conflict of illterest where a city councilman's 
spouse owns or is an officer of a security a~ency which provides guards for a 
general contractor at the Bite of building bemg constructed for the City. 

Councilman Bradshaw has testified he provided a copy of this opinion to his fellow 
members of the city council. 

Subsequently, at a city council meeting held on Februal')" 8, 1977, Councilwoman 
Brown requested travel funds for the purpose of traveling to Tallahassee to confer with 
the Commission on Ethics in regard to the above·described situation concerning 
Councilman Bradshaw. In a letter dated March I, 1977, Mr. Gonzalez advised 
Councilman Bradshaw a complaint had been lodged and a confidential preliminary 
investigation was under way. In a letter dated April 22, 1977, Mr, Gonzalez informed 
Councilman Bradshaw of the results of the prelimmary investigation report. In a letter 
dated May 3, 1977, Councilman Bradshaw was informed by Mr. Gonzalez that a probable 
cause hearing would be held on May 18, 1977. 

In the February 12, 1977, edition of the Broward Times there appeared an article on 
Ms, Brown's reql1.est for travel ftmds to travel to Tallahassee to confer with the 
Commission on Ethics as to the allegt:ld conflict of intel'est by Councilman Bradshaw. ThE: 
article stated her complaint was concerning the AlI·City Security contract, and, further, 
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the fact that Councilman Bradshaw's son was employed by the city fire department. The 
article also stated she was concerned about a possible conflict of interest as to Councilman 
Cecil Shine's employment at the Sunrise Convention Center while he was serving as a 
councilman. 

In the March 5, 1977, edition of The Broward Times there appeared an article stating 
Ms. Brown had returned from her trip to meet with the Commission on Ethics. She 
refused comment on her discussions with the commission because of the confidentiality 
provision. The article thell described her prior allegations. 

AS TO QUESTION 1: 

It does not appear from the information furnished to this office that either Councilman 
Shaw or Councilwoman Brown willfully disclosed their intention to me a complaint or 
the existence or contents of a complaint which had been filed with the commission by the 
publication of their remarks in the September 28, 1976, editions of the Fort Lauderdale 
News or The Miami Herald. Nothing in s. 112.317(6), F. S., purports to prohibit an 
individual from alleging certain misconduct against a public official subject to part III, 
Ch. 112, F. S. Section 112.317(6), by its terms, and in pertinent part, only prohibits the 
willful disclosure of an intention to fJe a complaint or the existence or contents of a 
complaint which has been med with the commission. The remarks attributed to 
Councilman Shaw and Councilwoman Brown did not mention any complaint which they 
med or intended to me with the commission against Councilman Bradshaw. Accordingly, 
I do not believe that the remarks of September 28, 1976, would be found to violate the 
nondisclosure provisions of s. 112.317(6). 

AS TO QUESTION 2: 

It would not appear that s. 112.317(6), F. S., was violated by Councilwoman Brown's 
remarks at the February 8, 1977, city council meeting. Her remarks could reasonably be 
construed to be directed to the substance of the advisory opinion issued December 17, 
1976, by the Commission on Ethics as opposed to a confidential complaint. Councilman 
Bradshaw apparently freely and voluntarily waived the protection of s. 112.322(2)(a), 
F. S, by providing copies of the opinion to fellow members of the city council. 

The remarks published in the February 12, 1977, edition of the Broward Times when 
read in conjunction with the February 8, 1977, statements could possibly he construed as 
violative of s. 112.317(6), F. S. However, I believe it is significant that the remarks dealt 
specifically with the alleged conflict of interest of Councilman Bradshaw and could also 
be reasonably construed to relate to the commission's previous opinion on this subject. If 
Councilwoman Brown's remarks were in reference to her continued concern and 
disagreement with the commission over CEO 76·213, the statute would not apply since, 
at that point in time, the advisory opinion process of the commission was a matter of 
public record. The statements attributed to Councilwoman Brown concerning her 
"complaint" with the All·City Security contract can obviously be interpreted to refer to 
a specific complaint med with the commission or to her general dissatisfaction with the 
contract and Councilman Bradshaw. The former construction would obviously implicate 
s. 112.317(6), while the latter would not. Obviously, this is a question of fact as to what 
was intended by her remarks. 

While the ultimate responsibility for deciding whether to prosecute rests with you as 
the state attorney, see Imparato v. Spicola, 238 So.2d 503 (2 D.C.A. Fla., 1970), I am 
compelled to note that a prosecution instituted under the facts as stated in your letter 
would assuredly invite a constitutional challenge to s. 112.317(6), F. S. 

Section 112.317(6), F. S., does not purport to regulate time, place, or manner of 
expression; nor does it proscribe conduct. What it does attempt to prohibit is expression 
itself, when the expression deals with a particular subject, i.e., allegations of official 
misconduct. 

It has long been recognized that "[t]he constitutional gul.'rantees of freedom of speech 
forbid the states to punish the use of words or language net within 'narrowly limited 
classes of speech.' " Chaplin sky v. New Hampshire, 315 U.S. 56B, 571 (1942). Gooding v. 
Wilson, 405 U.S. 518, 521·522 (1972). Chaplinsky delineated the classes of proscribed 
speech to include: "[TJhe lewd and the obscene, the profane, the libelous and the insulti.ng 
or 'fighting words.' "The Florida statute has, for all practical purposes, made it a crime 
to speak the truth. In Thornhill v. Alabama, 310 U.S. 88, 101·102 (1940), it was stated: 
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The freedom of speech and of the press guaranteed by the Constitution 
embraces at least the liberty to discuss publicly and truthfully all matters of 
public concern, without previous restraint or fear of subsequent punishment. 

In New York Times v. Sullivan, 376 U.S. 254, 270, the court observed the following 
regarding free speech in the context of attacks on government officials and institutions: 

[S]peech concerning public affairs is more than self-expression; it is the essence 
of self-government. The First and Fourteenth Amendments embody our 
profound national commitment to the principle that debate on public issues 
should be uninhibited, robust and wide-open, and that it may well include 
vehement, caustic, and sometimes unpleasantly sharp attacks on government 
and public officials. 

Similarly in Garrison v. Louisiana, 379 U.S. 64, 72-73 {1964}, the !!ourt concluded that: 

In any event, where the criticism is of public officials and their conduct of public 
business, the interest in private reputation is overborne by the larger public 
interest, secured by the Constitution, in the dissemination of truth. 

* * • * 

Truth may not be the subject of either civil or criminal sanctions where the 
discussion of public affairs is concerned. 

When First Amendment rights are dirp.ctly implicated, the courts have engaged in the 
closest judicial scrutiny of the questioned legislation. See Buckley v. Valeo, 422 U.S. 1, 
64-65 (1975). The government interest advanced must be paramount-one of vital 
importance-and the burden is on the government to show the existence of such an 
interest. Elrod v. Burns, 427 U.S. 347, 363 (1972). 

Assuming that a prosecution was brought under s. 112.317(6), F. S., and the statute 
was challenged on First Amendment grounds, a number of state interests could be 
asserted to demonstrate a compelling state interest. Among the interests which could be 
asserted are: The protection of the reputation of public officials by shielding them from 
pUblicity involving frivolous complaints; the protection of public confidence in 
government officials by preventing disclosure of a complaint until a determination is 
made that the charge is well-founded: and the protection of complainants and witnesses 
from possible recrimination by prohibiting disclosure of their identity prior to a 
determination that a complaint is meritorious. Ultimately, whether any of these interests 
can be characterized as compelling or meet the clear and present danger test is a judicial 
determination. Cf, Landmark Communications, Inc. v. Commonwealth of Virginia, 233 
S.E.2d 220 (Va. 1977), probable jurisdiction noted June 13, 1977. Prior to instituting 
criminal proceedings under s. 112.317(6), F. S., I "'ould hope that a careful consideration 
is given, not only to the facts of this situation as appl!~d to the statute, but also the 
possible confltitutional issues which will inevitably be faced by such a prosecution. 

078-17-February 3,1978 
(See also 078-70) 

MUNICIPALITIES 

PENSION PLAN DEATH BENEFITS 

To: Sydney H. McKenzie III, City Attorney, Fort Lauderdale 

Prepared by: Martin Friedman, Assistant Attorney General, and Horace Schow II, Legal 
Research Assistant 
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QUESTION: 

Are the death benefits provided for in the City of Fort Lauderdale 
Pension Plan in the nature of a contract for life insurance and, therefore, 
subject to the requirements of s. 112.08, F. S., that city employees be 
insured through an insurance company or professional administrator to 
provide such insurance and only after competitive bidding? 

SUMMARY: 

A death benefit provided for in a municipality's pension plan is in the 
nature of a contract for life insurance and, therefore, is subject to the 
requirements of s. 112.08, F. S. (1976 Supp.), regarding contracts with 
insurance companies or professional administrators and competitive 
bidding. 

Section 112.08, F. S. (1976 Supp.), provides: 

Every local government unit is hereby authorized to provide and payout of its 
available funds for all or part of the premium for life, health, accident, 
hospitalization, or annuity insurance, or all [or) any kinds of such insurance, for 
the officers and employees of the unit, upon a group insurance plan and, to that 
end, to enter into contracts with insurance companies or professional 
administrators to provide such insurance. Before entering any contract for 
insurance, the governmental unit shall advertise for competitive bids, and such 
contract shall be let upon the basis of such bids. 

Section 624.602, F. S. 1975, defines life insurance: 

"Life insurance" is insurance of human lives. The transaction of life insurance 
includes also the granting of endowment benefits, additional benefits in event of 
death or dismemberment by accident or accidental means, additional benefits in 
event of the insured's disability, and optional modes of settlement of proceeds 
of life insurance. Life insurance does not include workmen's compensation 
coverages. 

In his treatise, Couch discusses life insurance: 

Life insurance is in substance defined . . • as a contract, whereby one for a 
stipulated consideration, customarily called a premium, agrees to pay another 
a certain sum of money upon the happening of a given contingency which is the 
death of the insured under the ordinary contract and is the termination of a 
specified period under a contract in which the endowment feature is 
incorporated. Life insurance must contain an element of risk in so far [sic) as 
the particular individual contract is concerned, and must involve the shifting of 
loss from the realization of that risk to a fund created by the payment of 
designated premiums. [Couch Cyclopedia of Insurance Law Second s. 1:68.) 

In his treatise, Appleman discusses life insurance~ 

A life policy is a contract to pay a sum certain upon the insured'o death in 
consideration of stated premiums. Being fixed in amount, and not contingent 
upon the amount of loss occasioned by the death of the insured, it is not 
considered to be a contract of indemnity .... The roles applicable to life 
insurance policies are those which govern contracts generaliy •••. A contract 
of life insurance must contli,:lJ. an element of risk in so far [sic) as a particular 
individual contract is cOl1cerned .... The word "policy" refers to tl';e 
insurance contract. There must be three parties to such a contract, namely, tho 
insurer, insured, and beneficiary, and without anyone of these parties the 
ordinary life insurance contract cannot stand. [Appleman Insurance Law and 
Practice s. 7421.) 
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A reading of the Fort Lauderdale Code, particularly s. 31-5 and s. 31-15, indicates that 
the requirements of the above-cited Florida statute, as well as the general concepts of life 
insurance, have been met. Section 31·5, which pertains to city employees other than 
police and firefighters, reads: 

(1) Normal retirement benefit. 

(b) Duration, survivor benefits. A member retiring hereunder shall receive 
a monthly benefit which shall commence on his retirement date and be 
continued thereafter during his lifetime; upon his death the full retirem"'nt 
benefit shall he continued to his spouse as of date of retirement for one (1) year 
and sixty per cent (60%) of said amount continued thereafter until the earlier 
of death or remarriage. 

* 

(4) Preretirem6nt death. 
(a) Service incurred. A death benefit shall be payable in behalf of any 

member who dies as a direct result of an occurrence arising in the performance 
of service, the determination of which shall be by the board. The benefit shall 
be payable as follows: 

(1) To the spouse, until the earlier of death or remarriage, a benefit equal 
to fifty per cent (50%) of the member's earnings ..•. 

Section 31-15, which pertains to police and firefighters, has provisions similar to Section 
31-5. 

Although there appears to be no direct Florida precedent, the case law of other states 
yields the rule that provisions of state employees' retirement laws which provide for a 
death benefit are in the nature of a contract of life insurance and are to be governed 
generally by the principles applicable to such contracts. Shaw v. Board of Administrators, 
241 P.2d 635 (Cal. App. 1952). In Re Newton's Estate, 32 N.Y.S.2d 473 (N.Y. Sur. Ct. 
1941). In Re Burtman's Estate, 41 N.Y.S.2d 778 (N.Y. Sur. Ct. 1943). Although there is 
contrary authority to the effect that death benefits payable under city and state 
retirement systems on the death of a schoolteacher during her term of active service did 
not constitute "proceeds" of an "insurance policy" within the statutory provision 
granting exemptIon from an inheritance tax, this decision pertained to inheritance tax 
law rather than to the law governing the initial formation of the life insurance or death 
benefit policy. In Re "'ichartz' Estate, 288 P.2d 857 (Cal. 1955). 

078·1B-Februaxy 3, 1978 

STATE BOARD OF NURSING 

QUALIFICATIONS FOR LICENSING NON
ENGLISH-SPEAKING RESIDENTS 

To: Dorothy w: Glisson, Secretary, Department of Professional and Occupational 
Regulation, Tallahassee 

Prepared by: Charles S. Ruberg, Assistant Attorney General 

QUESTIONS: 

1. Does the Board of Nursing have authority to administer an English 
competency examination under the provisions of Ch. 77·255, Laws of 
Florida, to any person who has successfully completed or is currently 
enrolled in an approved course of study created pursuant to Chs.74-105 
and 75·177, Laws of Florida? 
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2. Does the Board of Nursing have authority to adminJster an English 
competency examination under the provisions of s. 464.111(5), F. 8.? 

3. Under the provisions of Ch. 77·255, Laws of Florida, must the Board 
of Nursing administer a licensing examination in English to a person who 
has successfully completed or is currently enrolled in an approved course 
of study created pursuant to Cbs. 74-105 and 75-177, Laws of Florida, and 
who is taking such examination for the first time? 

4. Does tlie board, under the provision of Ch. 77-255, Laws of Florida, 
have authority to administer a licensing examination in a foreign 
lan~age to a person who has successfully completed or is currently 
enrolled in an approved course of study created pursuant to Cbs. 74-105 
and 75-177, Laws of Florida, and who is taking such examination for the 
first time? 

5. Does the hoard have authority to license a person who has paBBed 
a licensing examination administered tmder the provisions of Ch. 77-255, 
Laws of Florida? 

6. Does the board have authority to refund money paid by a person to 
take a licensing examination if a change in statutes had rendered the 
person ineligible to take the examination? 

SUMMARY: 

The Board ot' Nursing has no authority to administer an English 
competency examination under the provisions of Ch. 77-255, Laws of 
FlorIda, nor pursuant to the authority of 8. 464.111(5), F. S., to any person 
who has successfully completed or is currently enrolled in an approved 
course of study created pursuant to Cbs. 74-105 and 75-177, Laws of 
Florida, or to any applicant seeking to qualify for a license to practice as 
a licensed practiCal nurse pursuant to s. 464.111(5). 

The Board of Nursing must administer licensing examinations in 
English to persc:ns who have 8uccessfully completed or are currently 
enrolled in an approved course of study created pursuant to Cbs. 74-105 
and 75-177 regardless of whether such persons are taking the 
examination for the first time or as a reexamination. However, where 15 
or more such persons request such examinations in their native langua~e 
and bear the cost of preparing and administering the examinations m 
that foreign language, the board has authority to, and, in fact, must, 
administer the examination to the requesting persons in their native 
language, regardless of whether they are taking the examination for the 
first time or as a reexamination. 

The board not only has the authority to, but must, issue a license to any 
person who has paBBed a licensing examination administered under the 
provisions of Ch. 77-255, because the Le~lature has conclusively deemed 
qualified for examination and reexanunations any person within that 
claBB of persons described in s. 1 of Ch. 77-255. 

The board has no authority, under any circuID$tances, to refund any 
money accepted pursuant to the provisions of ss. 464.071(3) and 464.121(3), 
F. S., which provide for the fees to be paid upon filing an application to 
be licensed as a registered professional nurse or licensed practical nUrB&i 
respectively. 

AS TO QUESTION 1: 

Pursuant to s. 2 of Ch. 77-255, Laws of Florida, which became effective on July 1, 1977, 
s. 455.015, F. S., created as s. 20.30(13), (14), and (15), F. S., by Ch. 74·105, Laws of 
Florida, as amen. ded by Ch. 75-177, Laws of Florida, is specifically repealed. Section 
455.015, also known as the Foreign Citizens Licensure Act, applied to all 9,ersons who, 
prior to July 1, 1974, lawfully practiced, in a country other than the Uruted States, a 
profession, for which they seek to be licensed by a board or commission within the 
Department of Professional and Occupational Re~lation in order to practice that 
profession in the State of Florida. Section 455.015(1)(a). Among the provisions of this act 
was a requirement that each such applicant demonstrate his or her ability to 
communicate orally in basic English. Section 455.015(2)(a). However, as has been 
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previously noted, all of s. 455.015 was repealed by s. 2 of Ch. 77-255 and has had no legal 
force or effect since July 1, 1977. 

Section 1 of Ch. 77-255, Laws of Florida, clearly and unequivocally states that: 

Any person who has successfully completed or is currently enrolled in an 
approved course of study created pursuant to Chapter 74-105 and Chapter 75-
177, Laws of Florida, shall be deemed qualified for examination and 
reexaminations .•.. (Emphasis supplied.) 

Consequently, by his or her status as a person who has successfully completed or is 
currently enrolled in such an educational program, an applicant has the right to take a 
licensing examination and reexaminations without need to meet any other standards or 
criteria. By application of the well-established principle of expressio unius est exclusio 
alterius, where a statute enumerates the things on which it is to operate (here, 
completion of, or current enrollment in, the prescribed course of study), it must be 
construed as excluding all things not expressly mentioned therein (an English 
competency examination). 

With specific regard to the Board of Nursing, I note that ss. 464.061 and 464.111, F. S., 
set out the qualifications which applicants must possess in order to be qualified for a 
license to practice as a registered professional nurse or licensed practical nurse, 
respectively, and that these qualifications include the "ability to communicate in the 
English language." Sections 464.061(4) and 464.111(5). Nevertheless, it is my opinion that 
this requirement does not now apply to the class of persons who have succeilsfully 
completed or are currently enrolled in an approved course of study created pursuant to 
Ch. 74-105 and Ch. 75-177, Laws of Florida, which class the statute, without qualification, 
directs to "be deemed qualified for examination and reexaminations." 

My opinion results from the specific, unambiguous, and mandatory language c':lUtained 
in s. 1 of Ch. 77-255, Laws of Florida, that persons within the above-described class "shall 
be deemed qualified for examination and reexaminations." No other qualification, 
criterion, or condition is prescribed 01.' requil'ed by this statute. See s. 1, Ch. 77-255. 

Under the applicable principles of statutory construction, where a later legislative 
enactment restricts the operation of antecedent legislation and thus by implication 
modifies it, and there is a positive and irreconcilable repugnancy between the two as to 
indicate that the later statute was intended to prescribe the only rule which should 
govern the case provided for, the last expression of the legislative will prevails. See Lake 
v. State, 18 Fla. 501 (1882), Miami Water Works Local No. 654 v. City of Miami, 26 So.2d 
194 (Fla. 1946), and AGO 057-287. However, a statute, covering a subject in 
comprehensive terms, is qualified by a later statute, embracing a particular part of the 
subject, only to the extent of the repugnancy between them. State v. Johnson, 72 So. 477 
(Fla. 1916). 

In the situation presented by your inquiry, ss. 464.061 and 464.111, F. S., 
comprehensively provide the qualifications required for applicants for licensure in the 
two above-specified categories of nurses. Section 1 of Ch. 77-255, Laws of Florida, a later 
enactment, was clearly intended to apply to such applicants as well, and because it 
requires no qualifications other than membership in the prescribed class, the repugnancy 
between the two statutes is manifest, and s. 1 of Ch. 77.255 must prevail but only with 
respect to members of that class. 

Therefore, I conclude that no board or commission within the Department of 
Professional and Occupational Regulation, including the Board of Nursing, has the 
authority to impose any additional qualification or requirement, such as an English 
competency examination, on the right of any person who has successfully completed or 
is currently enrolled in an approv!!d course of study created pursuant to Chs. 74-105 and 
75-177, Laws of Florida, to take a licensing examination or reexaminations. 

Question 1 is answered in the negative. 

AS TO QUESTION 2: 

My response to question 1 adequately answers this question as well, insofar as it 
concerns that class of persons described and discussed pursuant to question 1. In 
summary, perSOllS who have successfully com!>leted or are currently enrolled in an 
approved course of study created pursuant to Chs. 74-105 and 75-177, Laws of Florida, 
have been deemed by the Legislature to be qualified to take the licensing examination 
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and reexaminations administered by the Board of Nursing without any showing of other 
qualifications or prerequisites to take such examination and reexaminations. 

However, pursuant to those principles of statutory construction cited and discussed in 
my response to question 1, there is no implied modification to s. 464.111, F. S., except for 
the particular class of persons heretofore described. Therefore, all other applicants for a 
license to practice as a licensed practical nurse must demonstrate that they possess the 
qualifications enumerated in s. 464.111 before they may take the licensing examination 
described in s. 464.121(1), F. S. One such qualification is "the ability to communicate in 
the En~lish language." Section 464.111(5). 

Administrative bodies have no common·law powerSj they are creatures of the 
Legislature and what powers or authority they liave are limited to the statutes that 
create them. State ex rel. Greenburg v. Florida State Board of Dentistry, 297 So.2d 628, 
636 (1 D.C.A. Fla., 1974). Therefore, when a question is raised as to the existence of a 
particular authority or the absence thereof, it is necessary to carefully examine the 
enabling statute. 

Section 464.111, F. S., provides in relevant part: 

Any l?erson who makes application to the [B]oard [of Nursing] for a license to 
practice as a licensed practical nurse after the effective date of this act shall 
submit to the board written evidence, verified by oath, that the applicant: 

* * 

(5) Has the ability to communicate in the English language. (Emphasis 
supplied.) 

Since the statute itself sets forth the means by which an applicant is to demonstrate that 
he or she possesses the requisite qualifications (i.e., by suomission of written evidence, 
verified by oath), there is reasonable doubt as to the authority of the board to require 
any alternative demonstration of qualifications by means of an English competency 
examination. In view of such reasonable doubt the question of the board's exercIsing its 
authority by so administering an English competency examination must be construed 
against such an exercise of authority. See Greenburg, supra, at 636. 

An applicant for a license to practice as a licensed practical nurse must submit writteu 
evidence, verified by oath, that he or she has the ability to communicate in the English 
language before being entitled to take the licensing examination. Regardless of the 
nature or form of the applicant's verified submission, it constitutes the written evidence 
from which the existence or absence of the ability to communicate in the English 
language must be ascertained. If the evidence demonstrates that the applicant has this 
ability and the applicant possesses the other qualifications as well, the applicant is 
entitled to take the licensing examination. If the evidence fails to demonstrate that the 
applicant has this ability, he or she is not qualified to take the examination. 

Ccluestion 2 is answered in the negative. 

AS TO QUESTION 3: 

As has been previously discussed, by enacting Ch. 77·255, Laws of Florida, the 
Legislature has determined that certain classes of persons, who may be applicants for 
licenses to practice those professions and occupations for which licenses are required in 
this state, should be accorded specialized treatment with respect to meeting the 
requirements for licensure. 

In s. 1, Ch. 77-255, one such class was defined to include: 

... any person who has successfully completed or is currently enrolled in an 
approved course of study created pursuant to chapter 74-105 and chapter 75· 
177, Laws of Florida .... 

With respect to this class of persons, s. 1, eh. 77·255 150es on, in unequivocal and 
mandatory language, to deem them "qualified for examination and reexamination . . . ." 
This mandate is then followed by the phrase: 

... flame [i.e., examination and reexamination] to be administered in the 
English language. (Emphasis supplied.) 
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Again, the language employed is mandatory, so that if this section, as thus far described, 
were standing alone, your inquiry could be simply answered in the affirmative. 

However, the Legislature went further and created an exception or proviso to this 
general statement, saying: 

. . . unless 15 or more such applicants request that said reexamination be 
administered in their native tongue. [Section 1, Ch. 77-255, Laws of Florida.] 

With respect to this proviso clause, there appears to me to be substantial ambiguity and 
doubt as to what the Legislature intended by use of the term "reexamination." This 
apparent ambiguity results fl'om the following; The class of persons upon whom s. 1 is 
clearly intended to operate is defined by reference to Cha. 74-105 and 75-177, Laws of 
Florida. These enactments had the effect of creating !!S. 455.014 and 455.015, F. S, 1975, 
with the latter now being repealed by s. 2 of Ch. 77-255, Laws of Florida. 

It is s. 455.015(1)(a), F. S. 1975, created by s. 2 of Ch. 74-105, as amended by Ch. 75· 
177, which described the educational courses of study by which membership iu the class 
of persons affected by s. 1 of Ch. 77·255 is determined. These courses are themselves to 
be given in the applicants' native language upon the request of 15 or more such 
applicants. Section 455.015(1j(a). 

It is clear that the purpose of granting the opportunity, in s. 1 of Ch. 77·255, Laws of 
Florida, under the delineated circumstances therein, for certain licensing examinations 
to be administered in a foreign language is to facilitate focusing the examination process 
on testing the applicant's professional education and skills rather than his or her 
linguistic ability. Slmilarly, the purpose of the parallel opportunity pursuant to s. 2 of Ch. 
74-105, Laws of Florida, to have the courses of study taught in a foreign language was 
to focus those courses on the refreshing of professional educational background rather 
than on linguistic skills. Therefore, there is an evident ambiguity as to whether or not 
the use of the term "reexamination" in the proviso clause of s. 1 of Ch. 77·255 was 
intended by the Legislature to include only examinations administered to members of the 
affected class who had previously failed a licensing examination, or to include every 
licensing examination administered to members of the affected class, where 15 or more 
persons request a foreign language examination or reexamination. 

This ambiguity is even more apparent when one considers that for any given licensing 
examination there will be applicants who have successfully completed, or are currently 
enrolled in, the prescribed courses of study. Some of these applicants will be seekl~~ to 
take the examination for the :first time and others will be seeking reexamin:;'i,lcn. 
Therefore, a strictly literal application of s. 1, Ch. 77·255, Laws of Florida, could 'l~"'; the 
unfair, unreasonable, and ridiculous result of requiring, with regard to a group of 
applicants who all received their professional training in the !:laIlle foreign country and 
who all took the same refresher courses designed to ensure that their tr'aining met the 
standards required by this state, that some applicants take the examination in their 
native language while others take the same examination in English. No literal 
interpretation should be given to a statute which leads to an unreasonable or ridiculous 
conclusion or a purpose not designed by the Legislature. State v. Sullivan, 116 So. 255 
(Fla. 1928). 

It is axiomatic that the intent of a statute is the law. State v. Patterson, 65 So. 659 (Fla. 
1914). Thus where ambiguity is present in a statute, as herein above described, the 
fundamental rule in construction of statutes, to. which all other rules are subordinate, is 
that the intent thereof is law and should be duly ascertained and effec-t'lated. American 
Bakeries Co. v. Haines City, 180 So. 524 (Fla. 1938). See also AGO 057·279. Consequently, 
the legislative intent should be followed even though it appears to contradict the strict 
letter of the statute and even well-settled canons of statutory construction. Smith v. 
Ryan, 39 So.2d 281 (Fla. 1949); Beebe v. Richardson, 23 So.2d 718 (Fla. 1945); and State 
v. Sullivan, 116 So. 255 (Fla. 1928). 

The title of a statute is part of the statute and may be resorted to in construing the 
statute where ambiguity exists. Jackson Lumber Co. v. Walton County. 116 So. 771 (Fla. 
1928) appeal dismissed, 49 S. Ct. 338. The title to Ch. 77-255, Laws of Florida, states in 
relevant part: 

An Act relating to licensing of professions by administrative boards, providing 
that certain persons who have completed or enrolled in certain courses of study 
are qualified for certain examinations; providing for the administration of such 
examinations in a language other than English ..•. (Emphasis supplied.) 
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The "certain examinations" first referred to in the title are included in the body of s. 
1 by the language "examination and reexamination," referring to those examinations 
members of the affected class are deemed qualified to take. In referring to those 
examinations for which administration in a language other than English is provided, the 
title uses the term "such examinations," evincing a clear intent that the same 
examinations are included in the field of operation of both provisions, i.e., exwninations 
and reexaminations. 

Every statute must be construed as a whole and the legislative intent determined, if 
possible, from what is said in the statute, with proviso clauses being construed together 
with the enacting clause to give effect to each part of an act and to carry out the 
legislative intent as manifested by the entire act and other acts in pari materia. Vocelle 
v. Knight Bros. Paper Co., 118 So.2d 664 (1 D.C.A. Fla., 1960); Therrell v. Smith, 168 So. 
389 (Fla. 1936). 

Construing the proviso clause of s. 1 together with the preceding clause thereof reveals 
a conflict between them, on the basis of the legislative intent apparent from the title. The 
general rule that, in cases of conflicting provisions of the same Btatute, the last expression 
of the Legislature in order of arrangement will prevail is subject to an exception that, if 
a later expression in one section is plainly inconsistent with the preceding expressions in 
the same section which conform to the Legislature's obvious intent, such last expression 
must be construed as to give an effect consistent with such previous expressions and with 
the policy they indicate. Sharer v. Hotel Corp. of America, 144 So.2d 813 (Fla. 1962). 

Therefore, I conclude that the intent of the Legislature was that the exception to the 
general policy that examinations administered to members of the affected class are to be 
in English encompasses both initial examinations and reexaminations where 15 or more 
such applicants request an examination in their native language and bear the full cost to 
the board of preparing and administering the examination in the foreign language. 

This conclusion finds further support from the principle that, if part of a statute 
appears to have a clear meaning if considered alone, but when given that meaning is 
inconsistent with other parts of the same statute or others in pari materia, the entire act 
and those in pari materia will be examined to ascertain the overall legislative intent. 
Florida State Racing Commission v. McLaughlin, 102 So.2d 574 (Fla. 1958). One such 
statute in paria materia is s. 455.014, F. S., which was also created by Chs. 74·105 and 
75·177, Laws of Florida, but which was not repealed by s. 2 of Ch. 77·255, Laws of Florida. 

Section 455.014(2) provides: 

It is the declared purpose of this section, therefore, to encourage the use of 
foreign·speaking Florida residents duly qualified to become actively qualified in 
their professions or occupations so that all Florida citizens may receive better 
services. 

Consequsntly, construing s. 1 of Ch. 77·255, Laws of Florida, literally, so that in no case 
would a person, deemed duly qualified to become actively qualified in his or her 
profession by virtue of his or her membership in the affected class, be able to take a 
licensing examination for the first time in his or her native language, would discourage 
rather than encourage the active qualification of such persons because, in comparative 
terms, the focus of the licensing examination would be more on language ability, rather 
than on professional education and skills. 

Wherefore, I respond to question 3 of your inquiries as follows: Under the provisions 
of Ch. 77·255, Laws of Florida, the Board of Nursing must administer a licensing 
examination in English to a person who has successfully completed or is currently 
enrolled in an approved course of st.udy created pursuant to Chs. 74-105 and 75·177, Laws 
of Florida, and who is taking such examination for the first time, unless such person is 
part of a group of 15 or more applicants who have also successfully completed or are 
currently enrolled in such a course of study, who have requested that the licensing 
examination be administered in their native language, and who bear the costs of 
preparing and administering the examination in that language, regardless of whether the 
members of such group of applicants are taking the examination for the first time or as 
a. reexamination. "'here these last-described circumstances exist, the board must 
administer the examination to such persons in their native language. 
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AS '1'0 QUESTION 4: 

Having construed the applicable provisions of Ch. 77·255, Laws of Florida, in order to 
adequately respond to the previous question, a straight-forward application of s. 1 of Ch. 
77·255. as construed. provides the answer to this question. 

The board has the authority to administer a licensing examination in a foreign 
language to a person who has successfully completed or is currently enrolled in an 
approved course of study created pursuant to Chs. 74·105 and 75·177, Laws of Florida, 
and who is taking such examination for the first time, only where such person is part of 
a group of 15 or more applicants who have also successfully completed or are currently 
enrolled in such a course of study, who have requested that the licensing examination be 
administered in their native language, and who bear the cost of preparing and 
administering the examination in that language. regardless of whether the members of 
such a group are taking the examination for the first time or as a reexamination. 

In fact, where these last·described circumstances exist, the board not only has 
authority to administer the licensing examination in the requested foreign language, but 
must so administer it. 

AS TO QUESTION 5: 

Pursuant to Ch. 464, F. S., with respect to both cate?ories of nurses to whom the board 
is authorized to issue licenses, the format for establishmg an applicant's qualifications are 
the same. There are certain qualifications which an applicant must possess as 
demonstrated by his or her application to the board for a license to practice as a 
registered professional nurse Dr a licensed practical nurse. Sections 464.061 and 464.011, 
F. S. Apphcants who qualify pursuant to these statutes must then pass a licensing 
examination administered by tne board, whereupon the board must issue them a license. 
Sections 464.071 and .1,)4.121, F. S. 

As discussed in r: , response to question I, s. 1 of Ch. 77.255, Laws of Florida, operates 
to exclude the class or persons described therein, and only that particular class. from the 
necessity to demonstrate that they possess the qualifications for a license to practice as 
a registered professional nurse or as a licensed practical nurse. respectively, as required 
by ss. 464.061 and 464.111. F. S. The class of persons so benefited are thUB~ persons who 
have successfully completed or are currently enrolled in an approved course of study 
created pursuant to Chs. 74·105 and 75-177, Laws of Florida. Licensing for all nurse 
candidates is, of course. subject to successful completion of the examination. 

Therefor.e. it is my opinion that where an applicant in such class of persons has passed 
the licensing examination required by ss. 464.071 and 464.121, F. S., irrespective of the 
language the examination was administered in. as contemplated by s. 1 of Ch. 77·255, 
supra. not only does the board have authority to issue a license to practice nursing, but 
it must issue the license. unless there should exist grounds to refuse issuance thereof 
pursuant to s. 464.21. F. S. 

Question 5 is answered in the affirmative. 

AS TO QUESTION 6: 

Sections 464.071(3) and 464.121(3). F. S. (1976 Supp.), address the matter of fees and 
refunds regarding applications for licenses to practice as a registered professional nurse 
and licensed practical nurse respectively. In both instances the required fees must be paid 
upon filing of the application. and in both instances the respective statutes specify that 
such fees "shall be nonrefundable." 

The Legislature has not provided the board with discretionary power in this regard, 
nor does the board possess powers beyond that which the Legislature grants. State ex reI. 
Greenburg v. Florida State Board of Dentistry, supra. Where the language of a statute 
is plain and unambiguous and conveys a clear and definite meaning, the plain and 
obvious provisions must control. Ryder Truck Rental, Inc. v. Bryant, 170 So.2d 822 (Fla. 
1964); Phil's Yellow Taxi Co. v. Carter, 134 So.2d 230 (Fla. 1961). If the language of the 
statute is clear and admits of only one meaning, the Legislature should be held to have 
intended what it hap, plainly expressed. Ervin v. Peninsular Tel. Co., 53 So.2d 647 (Fla. 
1951). 

I can envision no circumstances in which any of the statutory changes thus far 
discussed would render an otherwise qualified applicant ineli!Pble to take the 
examination. and certainly no such statl!tory change has occurred whIch would affect the 
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applicability of the "no refund" provisions of ss. 464.071(3) and 464.121(3), F. S. (1976 
Supp.). 

However, in the event that some unforeseen set of circumstances were to arise which 
would render these provisions inapplicable, the board would stil1lack the authority to 
make any refunds. Pursuant to 8. 464.171, F. S., the board is required to deposit all 
moneys received pursuant to the provisions of s. 215.37, F. S. Section 215.37(2) provides 
that: 

All fees ..• shall be deposited in the State Treasury into a separate trust fund 
to the credit of thE: individual board. 

Once such fees have been so deposited, only the Comptroller may make disbursements, 
and then only as provided by law for all agencies of government. Section 215.37(6}. 
Therefore, even if ss. 464.071(3) and 464.121(3) were inapplicable for some unforeseen 
reason, any claim for a refund of moneys deposited in the State Treasury would be a 
matter between the claimant and the state acting through the Comptroller, and not the 
board. 

As a general rule, the Comptroller would also lack authority to make any such 
disbursement once the board has initiated any investigations or other action regarding 
the application, thus placing the fees paid therewith in the "earned fee" category. For a 
more detailed discussion of this point, see AGO 075-293. 

Question 6 is answered in the negative. 

078-19-February 7, 1978 

COUNTIES 

APPLICABIIJTY OF STATE PURCHASING LAW AND 
CONSULTANTS' COMPETITIVE NEGOTIATION ACT TO 

COUNTY HOUSING AllTHORITIES 

To: William E. Casady, Chairman, Broward County Housing Authority, Fort Lauderdale 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTIONS: 

1. Is the Broward County Housing Authority an agency as that term 
is defined in s. 287.012(1), F. S., therefore making the State Purchasing 
Law applicable to it? 

2. Is the Broward County Housing Authority an agency as that term 
is defined in s. 287.055(2)(b), F. S., therefore making the Consultants' 
Competitive Negotiation Act applicable to it? 

3. If neither question 1 nor 2 is answered in the affirmative, does Ch. 
421, F. S., or any other statute control the awards of contracts or the 
purchasing of commodities by the Broward County Housing Authority? 

SUMMARY: 

The Broward County Housing Authority is not a state agency within 
the purview and for the purposes of the State Purchasing Law, and is not, 
therefore, required to purchase commodities through competitive 
bidding. The Broward County Housing Authority is subject to the 
Consultants' Competitive Negotiation A!>t and thus required to comply 
with the act in contracting for the professional services of architects, 
engineers, or registered land surveyors. No provision in Ch. 421, the 
Housing Authorities Law, controls the awarding of other contracts or the 
purchasing of commodities by housing authorities; and, therefore, they 
are not required to award other contracts or to purchase commodities 
through competitive bidding. 
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AS TO QUESTION 1: 

Th(; purchasing and competitive bidding r(>quirements set forth in part I of Ch. 287, 
F. S. (except s. 287.0/';5, F. S., the "Consultants' Competitive Negotiation Act"), apply 
only to purchases by state agencies. Attorney General Opinion 077-22. Section 287.012 
makes this abundantly clear by defining "agency" as "any of the various state officers, 
departments, boards, commissions, divisions. bureaus, councils, and any other unit or 
organization, howev/ar designated." (Emphasis Bupplied.) Sec also B. 287.032, F. S. (1976 
Supp.). as amended by Ch. 77-316, Laws of Florida, which declares that the purpose of 
the Division of Purchasing of the Department of General Services is "to promote 
effiCiency, economy, and the coneervatioll of energy, and to effect coordination in the 
purchase of comm,.)dities for the state." (Emphasis supplied.); and s. 287.042(1), F. S., 
providing that the division has the power and duty to "contract for the purchase, lease 
or acquisition in allY manner of all commodities required by the state government 01' any 
of its agencies under competitive bidding .... " (Emphasis supplied.) Thus, the 
important conside,ration is whether 01' not a county housing authority is a state agency. 

Section 421.27(1). F. S., provides for 'ehe creation of county housing authorities and 
states: "In each county of the state there is hereby created a puhlic body corporate and 
politic to be known as the 'housing authority' of the county .... " According to the 
legislative decIe,ration found at s. 421.02, F. S., the general purpose of a housing 
authority is to clear, repair, and reconstruct the areas in which unsanitary conditions 
exist and to provide safe and sanitary housing for persons of low income within the 
housing autho:rity's area of operation. 'The area of operation of a county housing 
authority includes "all of the county for which it is created except that portion of the 
county which )jes within the territorial boundaries of any city as defined in the Housing 
Authorities Law. . .. " Section 421.27(3). Within the area of its operation, a housing 
authority is empowered to exercise "the public and essential governmental functions" set 
forth in Ch. 4:21, F. S., which include, inter alia, the power of eminent domain, as well 
as the power to lease and rent dwellings, operate housing projects, and issue debentures. 
Sections 421.08(2), (3) and 421.14, F. S. 

Accordingly, a county housing authority may be considered to be a distinct and 
independent entity since its prescribed powers are definitely confined to a specific area of 
less than statewide application. Sea Bail' v. Central and Southern Florida Flood Control 
Dist., 144 S'').2d 188 (Fla. 1962). Moreover, a housing authority is a public corporation or 
public quasi·corporation created for a definite purpose with only such authority as may 
be delegatlld to it by law. See Forbes Pioneer Boatline v. Board of Commissioners of 
Everglade~j Drainage Dist., 82 So. 346 (Fla. 1919); see also 81 C.J.S. States s. 141. p. 054. 
In O'MallelY 'to Florida Ius\.J'ance GUaranty Ass'n, 257 So.2d 9, 11 (Fla. 1971), the court 
listed hou'Bing authorities as examples of public corporations in Florida since "they are 
organized for the benefit of the public." See also State ex ret. Burbridge v. St. John, 197 
So. 131, 1'34 (Fla. 1942), in which the court stated that 1 municipal housing authority was 
"a real corporation, a separate and distinct corporat~ entity from that of the 
mUnicipality," and not a "mere agency of the municipality." 

This oflire has on several occasions considered whether or not entities created by the 
Legislature as public corporations are within the purview of the State Purchasing Law. 
In AGO 072-210, I concluded that the Central and Southern Florida Flood Control 
District. which was specifically designated in its enabling legislation as a public 
corporcuion, was not a state agency ,vithin the meaning of s. 287.26, F. S. Furthermore, 
in AGO 075·26. I ruled that the Sarasota·Manatee Airport Authority created by eh. 
31263, 1955, Laws of Florida, as a "body politic and corporate" for the purpose of 
acquiring and maintaining airport facilitiea on behalf of four participating political 
subdivisions. served "primarily a local rather than a state purpose" and was not a state 
agency ,,;ithin the purview of the law. 

Application of the foregoing Attorney General Opinions to your inquiry leads me to 
conclude that a county housing authority is not a stat~ agency for purposes of the State 
Purchasing Law. However, a county housing authority is a "local public agency" within 
the purview of the State Purchasing Law and, therefore, is authorized but not required 
to purchase under purchasing agreements and contracts negotiated and executed by the 
Division of Purchaaing. See AGO 075·56. 
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AS TO QUESTION 2: 

The Consultants' Competitive Negotiation Act (hereafter CCNA) applies to any agency 
(subject to the act) with the power or duty to contract for professlOnal sarvices as set 
forth in s. 287.055, F. S., (architecture, professional engineenng, landscape architecture, 
or registered land surveying). A housing autbority is empowered to "prepare, carry out, 
acquire, lease and operate housing projects; to provide for the construction, 
reconstruction, alteratiou or repair of any housing project, or any part thereof' and "to 
arrange or contract for the furnishing by any person or agency, public or private, of 
services, privileges, works, or facilities for, or in connection with a housing project ...• n 

Section. 421.08(2), (3), F. S. Clearly, therefore, u housing authority is authorized to 
contract for those !,Irofessional services contemplated by the CCNA; the remaining 
consideration is whether a housing authority is an "agency" for purposes of the act. 

Section 287.055(2), F. S., defines "agency" to mean "the state or a state agency, 
municipality, or political subdivision, a school district or a school board." (Emphasis 
supplied.) Section 1.01(9), F. S., provides that, where the context of the statute will 
permit, the words "public body," "body politic," or "political subdivision" include 
"counties, cities, towns, villages, special tax school districts, special road and bridge 
districts, bridge districts and all other districts in this state." (Emphasis supplied.) 

This office has stated on several occasions that special districts are "political 
subdivisions" within the purview of the CCNA. See AGO's 074-89 and 077·22. 
Furthermore, in AGO 074·308, I concluded that the Orange County Civic Facilities 
Authority, established as a "public body, politic and corporate" was subject to the CCNA. 
In reaching this conclusion, I relied in Dart upon AGO 073-216 which noted that the 
CCNA "was enacted for the public benefit and should be interpreter! most favorably to 
the public." See also AGO 075.56 which held that the Sarasota·Manatee AirPort 
Authority was within the purview of the CCNA. Cf. AGO <n'4-234 holding that a public 
housing authoriuy_is an independent special district within the purview and for the 
purposes of part III of Ch. 218, F. S., the Uniform Local Government Management and 
Reporting Act, and AGO 074-367 concluding that a re~onal housing authority is a special 
district and unit of local government within the IIleanlng of part III of Ch. 218 and stating 
that it was not inconsistent for a housing authority as a public corporation md body 
politic to be characterized as a special district or a political subdivision or a unit of special 
government for certain definite purposes. 

In light of the foregoing, therefore, I am of the view that a county housing authority 
is an "agency" within the purview and for the purposes of thE! CCNA. 

AS TO QUESTION 3: 

An examination of Ch. 421 reveals no requirement that a county housing autho~t".i';> 
purchases of commodities be made pursuant to competitive bidding; nor has any special 
law imposing such a requirement upon the Broward County Housing Authority been 
brought to my attention. 

In the absence of a statutory requirement, a public body is under no obligation to let 
a contract under competitive bidding or to award the contract to the lowest bidder. 
Attorney General Opinion 071-366. See also William A. Berbusse, Jr., Inc. v. North 
Broward Hospital District, 117 So.2d 550 (2 D.C.A. Fla., 1960) and AGO's 073-291 and 077· 
22. Accordingly, since the competitive bidding requirements of part I of Ch. 287, F. S. 
(except s. 287.055, F. S.), do not govern a county housing authority, and since Ch. 421 
contains no such requirements, the Broward County Housing Authority is not obligated 
to purchase commodities through competitive bidding. 
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078-20-February 15, 1978 

STATE AGENCIES 

AGENCIES MAY NOT WAIVE SOVEREIGN IMMUNITY WITHOUT 
AUTHORIZATION BY GENERAL LAW 

To: R. William Rutter, Jr., Palm Beach County Attorney, West Palm Beach 

078-20 

Prepared by: Joslyn Wilson, Assistant Attorney General, and Dennis J. Wall, Legal 
Research Assistant 

QUESTION: 

Are there any legal constraints which would limit the power of a state 
agency to enter into an indemnification agreement? 

SUMMARY: 

In the absence of any general law authorizing or directing such 
contracts to be made, or authorizing or consentin.g to a suit against the 
state on the same, indemnification contracts imposing liability upon the 
state entered into by a state agency as a county subgrantee of federal 
funds under the Federal Comprehensive Employment and Training Act 
of 1973 are nugatory and unenforceable as against the state or its 
agencies. State agencies are without statutory power to enter into such 
cOI'.tracts, and the state is immune from actions thereon. 

You state in your letter that Palm Beach County is a "prime sponsor" under the 
Comprehensive Employment and Training Act of 1973 (29 U.S.C.A. ss. 801-992 [1977]), in 
which capacity Palm Beach County accepts job opportunity grants from the United 
States Department of Labor and makes "subgrants" to various legal and governmental 
entities, including agencies of the state. Your letter further states that Palm Beach 
County is directly responsible to the United States Department of Labor for the 
expenditure of all grant funds, and that Palm Beach County exercises no direct control 
over the programs carried out pursuant to sub grant agreements. As a result, Palm Beach 
County has incorporated an indemnification clause into the writings which make up each 
subgrant agreement, the purpose of which is to have each subgrantee indemnify the 
county, as prime sponsor, from liability of any kind or from damages rising out of acts 
of the program participants or in instances where federal funds are misused or misspent 
by the subgrantee. Finally, you advise that several state agency/subgrantees have 
refused to execute the indemtillication agreements, contending that they lack authority 
to execute, and are prohibited from entering into, such agreements. 

To begin with, sovereign immunity may be waived on'y by general law. See s. 13, Art. 
X, State Const. (carried over without change from s. 22, Art. III, State Const. 1885), which 
provides that "[p]rovision may be made by general law for bringing suit against the 3tate 
as to allliubilities now existing or hereafter originating." Arnold v. Shumpert, 217 So.2d 
116 (Fla. 1968); State ex rel. Davis v. Love, 126 So. 374, 379 (Fla. 1930). In the absence of 
any such waiver or provision for bringing suit, the state cannot be sued without its 
consent (except ill certain instances not material here). The courts are without 
jurisdiction over actions against the state for breach of contract. The state is not within 
the reach of the process of the courts, and agencies of the state are immune from such 
contract action. e.g., Cone v. Wakulla Countll197 So. 536, 537 (Fla. 1940): Hampton v. 
State Board of Education, 105 So. 323, 326 (.I!1a. 1925); Bloxham v. Florida Cent. & Pen. 
R. R, 17 So. 902, 918 (Fla. 1895), aff'd on other grounds sub nom. Florida Cent. & Pen. 
R R. v. Reynolds, 183 U. S. 471 (1902); State ex rel. Division of Administration v. Oliff, 
350 So.2d 484, 486 (1 D.C.A. Fla., 1977); Department of Natural Resources v. Circuit 
Court, 317 So.2d 772, 775 (2 D.C.A. Fla., 1975), aff'd, 339 So.2d 1113 (Fla. 1976). Cf. Davis 
v. Watson, 318 So.2d 169 (4 D.C.A. Fla., 1975), cert. denied, 330 So.2d 16 (Fla. 1976) (power 
to waive state's immunity vested exclusively in the Legislature) and AGO 075·61 (no state 
officer, agent, or empluyee can waive the state's sovereign immunity by contract). See 
also State ex rel. Florida Dry Cleaning and Laundry Board v. Atkinson, 188 So. 834, 838 
(Fla. 1938), in which the court stated that no suit may be maintained against the state 
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or its agencies or instrumentalities "where the interest of the state in such suit is through 
some contract or property right. except by consent of the State, which consent may only 
be effectuated by legislative Act" and Hampton v. State Board of Education, supra, in 
which the court dismissed a suit for specific performance of a contract made by the State 
Board of Education Bince there was no statute aut': .orizing or directing the contract to be 
made on which suit was brought, nor was there any statute authorizing or consenting to 
such a suit against the state. Thus, it was held in Seaboard Air Line R. Co. v. Sarasota· 
Fruitville Drainage Dist., 255 F.2d 622, 623·24 (5th Cir.), cert. denied, 358 U. S. 836 (1958), 
that an indellmification agreement entered into by a draina~e district established and 
created by Florida statute was void, absent an approprlate waiver of sovereign 
immunity, and of no legal force or effect under Florida law, and that the district, not then 
being liable for its torts, wae therefore without power to make a contract indemnifying 
others for such torts. Cf. Palm Beach County v. South Florida Conservancy Dist., 170 So. 
630, 633 (Fla. 1936), in which the court observed that an injunction sought br the district 
in order to restrain the county- from interfering with the agents of the district in the 
execution of their official duties should have been granted, inasmuch as these state 
officers were being arrested and prosecuted by county authorities for acts done by them 
solely as agents of the district, a state agency. and were entitled to the same immunities 
from criminal prosecution as their principal, the district or agency of the state. 

An examination of the several general laws abrogating sovereign immunity reveals no 
provision waiving the state's immunity on or relating to contracts of indemnification in 
general, nor to any type of contract made as a subgra:.tee of funds under the Federal 
Comprehensi Ie Employment and Training Act of 1978. Indeed, even assuming the 
existence of a general law abrogating sovereign immunity as to suits on legislatively 
authorized indemnification contracts, I have found 110 law authorizing any of the state 
agencies mentioned in your letter to bind the state by entering into an indemnification 
contract as a subgrantee of any federal funds, let alone federal funds disbursed under the 
Federal Comprehensive Employment and Training Act of 1973. State agencies may 
exercise only those powers which are expressly granted by statute or which are 
necessarily implied from such express powers. State v. Atlantic Coast Line R. Co., 41 So. 
969,978-79 (Fla. 1908); State ex reI. Greenberg v. Florida State Board, 297 So.2d 628, 636 
(1 D.C.A.){ cert. dismissed, 300 So.2d 900 (Fla. 1974); see Mitchell v. Maxwell, 2 Fla. 594, 
597 (1849J, (powers expressly granted by statute are accompanied by implied powers 
necessary to carry the express powers into effect) and AGO 076-95. If there is any doubt 
as to the lawful existence of a particular power, such doubt must be resolved against the 
exercise of that power. State v. Atlantic Coast Line R. Co., supra, at 979; cf. Ex Parte 
J.C.H., 17 Fla. 362, 368·69 (1879) (necessary power implied where no doubt as to its 
necessity nor as to existence of express statutory power). There being no express 
statutory power here, the state agencies acting aSlour county's subgrantees are without 
authority to execute indemnification contracts 0 the type you have mentioned or to 
anywise bind the state in that regard. If any of these state agencies did enter into such 
an indemnification contract, any judgment in a suit thereupon would be of no Jegal force 
or effect, not merely because consent thereto has not been duly given nor sovereign 
immunity duly waived as to such a suit, but a:so because a claim against the state cannot 
be paid by a state agency unless a statute exists empowering it to pay such claims, and 
the Legislature has appropriated funds for such purpose, and the claim has been audited 
and approved as prOVIded by law. Florida Development Commission v. Dickinson, 229 
So.2d 6, 8 (1 D.C.A. Fla., 1969), cert. denied, 287 So.2d 530 (Fla. 1970); AGO 071·28; accord: 
Attorney General Opinions 077·12 and 076·46. 

I am therefore of the opinion that constitutional and legal constraints limiting the 
power of a state agency to enter into an indemnification a~eement imposing contractual 
liability upon the state do exist, and that. at least Wlth regard to indemnification 
agreements of the type you have mentioned, these constraints render nugatory and 
unenforceable as against the state or its agencies any such agreement entered into by a 
state agency. 
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078-21-February 15, 1978 

PUBLIC PRINTING 

COl'l"'ffiACTS FOR CLASS B PRI!-."TING MAY BE LET TO 
OUT·OF-STATE FIRMS IN THE ABSENCE OF 

BIDS FROM FLORIDA FIRMS 

To: George H. Sheldon, Representative, 69th District, Tallahassee 

Prepared by: Joseph W. Lawrence II, Assistant Atturney General 

QUESTION: 

078-21 

If the low bid made for class B public printing is submitted by an out. 
of-state printing firm, and if the particular printing services required are 
not reasonably procurable witbfu the State of Florida, may the contract 
be let to the out·of-state firm when no Florida firms have submitted bids 
for the same job? 

SUMMARY: 

Public printing of the state based upon reasonable specifications, where 
there are no Florida concerns prepared to submit responsible 
competitive bids thereto, may be let out to and executed by out·of·state 
printing firms. Sections 283.03, 283.10, and 287.102, F. S. 

Section :<:83.03, F. S., provides that "(a)ll the pUblic printing of this state shall be done 
in the state .... " Additionally, s. 283.10, F. S., specifically requires class B printir.g be 
let to the " ..• lowest responsible bidder who shall manufacture the same within the 
state." And, under the provisions of ss. 287.012(2) and 287.102, F. S., class B printing is 
also defined as a commodity within the :purview of Ch. 287, F. S., regulating purchasing 
by state agencies, and requires state pnnting be done in the state. See also Division of 
Purchasing Rule 13A-1.13(2), F.A.C. 

Statutes relating to the same thing or class of things may be regarded i1!J!ari materia. 
See Sanders v. State ex rei. Shamrock Properties, Inc., 46 So.2d 491 (Fla. 1950). To 
ascertain legislative intent, statutes in pari materia must be examined regarding 
lan~age used and purpose. State ex reI. Harris v. Bowden, 150 So. 259 (Fla. 1933); 
Whiddon v. State, 32 So.2d 577 (Fla. 1947). As required by the foregoing rules of statutory 
construction, Cha. 283 and 287, F. S., must be read together. 

Your question appears to assume the fact that the specifications for the proposed 
printing contract were reasonable in nature and intended to accomplish a valie. need and 
were not comprised in an arbitrary manner or designed for the purpose of (;liminating 
competitive bldding within Florida. Such capriciousness, ifpresent in the specifications, 
would lead to an invalid bid offering. See Robinson's, Inc. v. Short, 146 So.2d 108 (1 D.C.A. 
Fla., 1962); Mayes Printing Co. v. Flowers, 154 So.2d 859 (1 D.C.A. Fla., 1963); and AGO's 
068·77 and 068-50. 

Given the situation presented wherein reasonable specifications brought forth no 
response from Florida bidders but did evoke responsible bids from out-of-state printing 
firrils, the Florida Supreme Court appears to have spoken dispositively on the issue. In 
the case of State ex reI. W. R. Clark Printing and Binding Co. v. Lee, 158 So. 461 (Fla. 
1934), the high court was presented with a mandamus proceeding by an out-of·state 
printing fum whose bill for printing services performed was refused by the Comptroller 
based on Ch. 283, F. S., (formerly codified as Ch. 14324, 1931, Laws of Florida). The facts 
demonstrated that no Florida printing firms were able to bid on the project due to their 
inability to meet the specifications. The court first noted the purpose and effect of the 
statutory requirement as follows at p. 462: 

The requirement of the Florida Statutes that all public printing shall be so 
awarded that it will be done within the State of Florida within printing plants 
located within the State carries ,vith it the necessary implication that the 
particular service essential to the execution of a particular "job" shall be 
reasonably procurable in the State of Florida at the time the job or contract for 
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it is to be let; the purpose of the law being to favor with the state's printing 
business those printing plants and shops doing business in Florida, which may 
be capable and desirous of fulfilling the particular printing requirements of 
state departments and other state agencies having need for the procurement of 
public printing for their use. 

After noting the statutory requirement that printing must be done in the State of Florida, 
the court set forth the following exception to the stat\.tory prAscription at p. 464: 

But if there were, at the time, within the State of Florida, no such competing 
Florida firms who were prepared to furnish to the state motor vehicle 
commissioner required blanks or forms (though printed) of the particular 
design or special type, kiud, or character specified by him, ... then the state 
motor vehicle commissioner committed no violation of the statute in making a 
purchase of same elsewhere, or in having the work done by a plant or firm not 
carrying on its work within the State of Florida. 

The Court went on to state at pp. 464-465: 

Such statutory requirements necessarily imply that conditions shall exist in the 
state under which the particular requirements for a particular job can be 
fulfilled, because no purpose is evidenced by the statute to handicap or restrain 
officers and departments in the kind of printing that they may have done. The 
only limitation is that, if the work can be procured to be done within the State 
of Florida by one of two or more competing Florida firms having plants in this 
state, and prepared to execute the work in this state, then the class of persons 
who are eligible to become bidders shall be restricted to Florida concerns and 
Florida printing establishments only, and that no such work shall be let to any 
other class of bidders, nor any funds disbursed to the latter class therefor. 

See also State ex reI. Kudner v. Lee, 7 So.2d 110 (Fla. 1942), and AGO 052·218. 
Your question is answered in the affirmative. 

078-22-February 21, 1978 

FLORIDA CRIMES COMPENSATION ACT 

RETROACTIVE CLAIMS NOT ALLOWED 

To: C. Bette Wimbi$h, Chairperson, Florida Crimes Compensation Com"tission, 
Tallahassee 

Prepared by: David K Miller, Assistant Attorney General, and Greg Kimball, Legal 
Intern 

QUESTIONS: 

1. Is the one-year limitation on the filing of claims under the Florida 
Crimes Compensation Act, Ch. 960, F. S., made retroactive to January 1, 
1977, under s. 960.07(2), F. S.? 

2. Where public funds are collected for a trust fund disbursable to 
victims of crime, can a claim for said funds be retroactive to the starting 
date of said collections? 

SUMMARY: 

The Florida Crimes Compensation Act, Ch. 960, F. S., is not made 
retroactive by the I-year limitation on filing claims for awards Ul1der s. 
960.07(2), F. S., and does not permit disbursements of funds from the 
Crimes Compensation '!'rust h"'und in payment of claims for awards 
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arising out of incidences or occurrences of crimes committed prior to the 
act's effective date. 

Your questions are answered in the negative. 
The Florida Crimes Compensation Act, Ch. 960, F. S., provides compensation for 

victims of crimes, intervenors in criminal acts, and their families and dependents under 
specified conditionp, set forth in the act. This remedy or right to claim an award of 
compensation was created in the 1977 legislative session as Ch. 77-452, Laws of Florida. 
Initially, it must be dete:rmined at what point the act became effective as a law. Section 
8 of that act provides: 

This act shall take effect January 1, 1978; provided, however, that ss. [960].17, 
[960].20, [960].21, Florida Statutes, as created by this act, and sections 2, 3, 4, 5 
and 6 of this act shall take effect upon becoming law. 

It seems evident that by phrasing s. 8 as it did, the Legislature intended the remedy or 
right to claim an award of compensation under the act to take effect on January 1, 1978. 
Section 1 of the act contains the essen ce or heart of the act. Contained therein are, inter 
alia, provisions regarding the establishment of the Florida Crimes Compensation 
Commission and the rights, remedies, and responsibilities of prospective claimants. 
Sections 2 throu~h 6 and ss. 960.17, 960.20 and 960.21, F. S., which took effect upon 
becoming law, pnor to January 1, 1978, merely supplement the act and do not constitute 
the essential right or remedy created by the act. These provisions deal with the 
estahlishment and funding of the Crimes Compensation TrUst Fund from specifically 
enumerated sources. These provisions apparently were deemed necessary to provide a 
reserve of funds to implement the compensation remedy established under s. 1 and to 
defray the administrative costs of the act. See s. 7, Ch. 77-452 and s. 960.21(1). 
Nevertheless, it does not appear that such provisions make the remedy itself retroactive. 
Cf. 82 C.J.S. Statutes s. 414, n. 37, p. 990 (1953). 

In the first place, s. 8 by its plain language does not make the remedy provisions in s. 
1 effective as law until January 1, 1978. Second, the Legislature, as a fiscally responsible 
body, cannot be presumed to have intended a result which might well lead to insolvency 
of the trust fund established by the act. Specifically, if claimants are allowed to recover 
for claims arising before January 1, 1978, there is a possibility that the trust fund will 
be inadequate to cover the costs of required payments and the administrative costs 
incurred in implementing the act. It seems reasonable to believe that the Legislature 
intended to provide for a start-up capitalization of the trust fund by staggering the 
effective dates for establishment and funding of the trust fund and for costs of 
administration and the remedy or provision for claims for awards payable from that 
fund. 

The courts have ruled on many occasions that statutes will not. be given retroactive 
application unless such aQplication is required in clear and explicit terms. See Trustees 
of Tufts College v. Triple R. Ranch, Inc., 275 So.2d 521 (Fla. 1973), and authorities cited 
therein. This rule applies to statutes which create new rights and corresponding 
liabilities. See Yamaha Parts Distributors, Inc. v. Ehrman, 316 So.2d 557 (Fla. 1975), 
(holding franchise cancellation remedy prospective); Gordon v. John Deere Company, 264 
So.2d 419 (Fla. 1972), (holding substitute service of process statute prospective); State ex 
rel. Bayless v. Lee, 23 So.2d 575 (Fla. 1945), (holding state officer's pay raise prospective); 
and Dept. of Business Regulation v. Stein, 326 So.2d 205 (3 D.C.A. Fla., 1976), (holding 
remedy for landlord's failure to pay interest on security deposit prospective). See also 82 
C.J.S. Statutes s. 414, n. 34, p. 989 (1953), reciting the general rule tliat, in every case of 
d.oubt, the doubt must be resolved against the retrospective effect and in favor of 
prospective construction only. 

The trust fund created by the act consists of contributions in the form of, inter alia, a 
5 percent surcharge on all fines and forfeitures and a $10 additional charge for court costs 
which are imposed on defendants in criminal proceedings. See ss. 142.01 and 960.20, F. S. 
1977, respectively. The mere establishment of this trust fund prior to January 1, 1978, in 
no way necessitates a retroactive applicl'ltion of the entire act. 

Although it is sOilletimes held that statutes of a remedial nature may be given 
retroactive application, that exception to the general rule of construction will not be held 
to apply where a statute creates new rights which did not exist at the time of passage. 
See 82 C.J.S. Statutes ss. 416 and 421, nn. 16 and 17, p. 997 (1953). Compare City of 
Lakeland v. Catinella, 129 So.2d 133 (Fla. 1961), and Maxwell v. School Board of Broward 
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County, 330 So.2d 177 (4 D.C.A. Fla., 1976), (statute confirming preexisting remedy is 
retrospective) with Heilman v. State, 310 So.2d 376 (2 D.C.A. Fla., 1975}, and Marshall v. 
Johnson, 301 So.2d 134 (I D.C.A. Fla., 1974) (statute creating new right is prospective). 

The provisions of s. 960.07(2), F. S., in no way alter this result. That subsection reads: 

A claim must be filed not later than 1 year after the occurrence of the crime 
upon which the claim is based, 01' not later than 1 year after the death of the 
victim or intervenor; provided, however, that for good cause the commission 
may extend the time for filing for a period not exceeding 2 years after such 
occurrence. 

This is merely a statute of limitations intended to bar stale claims. It does not meet the 
standard of clear or explicit language required for retroactive application. Accordingly, I 
conclude that the remedy or right to claim an award created by Chapter 960, F. S., until 
judicially construed otherwise, operates prospectively only. 

078·23-February 21, 1978 

PUBLIC RECORDS LAW 

AUTOPSY REPORTS AND MEDICAL EXAMINERS' RECORDS ARE 
PUBLIC RECORDS UNLESS SPECIFICALLY EXEMPTED 

To: Joseph H. Davis, M. D., Chairman, Medical Examiners' Commission, Miami 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

QUESTIONS: 

1. Are records which are otherwise privileged and confidential and 
thus exempt from public disclosure required to be made public by the 
fact that they are received pursuant to the Medical Examh:'E; .. , Act, ss. 
406.12, 406.13, and 406.14, F. S.? 

2. Do medical examiners' records, prepared pursuant to Ch. ·106, F. S'l 
of deaths under active investigation and felt to be caused by criminal 
conduct fall under the exception to Ch. 119, F. S., recognized for "police 
investigative records"? 

SUMlVlARY: 

Autopsy reports made pursuant to law are public records which must 
be maae available for. public inspection and examination unless 
exempted by special act. If not exempted from disclosure by special act, 
an autopsy report may bE' kept confidential only to the extent necessary 
to e.ll8ure that a criminal investigation would not be significantly 
impeliied and enable violators of the criminal laws to escape detection 
and apprehension. Documents or records made confidential by statute do 
not lose such status upon receipt by the medical examiner. 

Because these questions are interrelated, they will be addressed together. Your request 
has been prompted by a demand pursuant to Florida's Public Records Law, Ch. 119, F. S., 
to inspect and examine a particular file maintained by the Dade County Medical 
Examiner which contained specific and detailed information concerning a highly 
publicized murder. Included in the file was information concerning the murder weapon, 
time and place of the murder, identification of tools and instruments employed in the 
dhposal of the body, the presence or absence of drugs used to immobilize the victim, 
presence or absence of evidence of physical torture prior to death, and presence or 
absence of mutilation of the body after death. Additionally, included in the file were 
letters and documents from investigative police files forwarded to the medical examiner 
pursuant to ss. 406.13 and 406.14, F. S., and hospital records of the victim filed pursuant 
to s. 406.12, F. S. 
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This office has previously stated in an informal opinion to Courtland Berry, dated 
August 21, 1974, that autopsy reports are public recorda which are not exempt as a class 
from the mandatory inspection requirements of s. 119.07(1}, F. S. In AGO 076·156 this 
office expressed the view that the "police secrets rule" does not serve to exempt records 
such as arrest records, autopsy reports, business records, copies of informations and 
indictments and the like from s. 119.07(1}. However, this conclusion was framed in 
relation to the question posed which included autopsy reports and other records compiled 
by and in the possession of the state attorney which do not result in a criminal 
prosecution. Your specific question, however, deals with an active ongoing police 
investigation into a probable homicide. 

As contemplated by s. 406.11, F. S., it is the responsibility of the medical examiner to 
determine cause of death and to make and have performed such examinations, 
investigations, and autopsies as he shall deem necessary or shall be requested by the 
state attorney when, inter alia, any person dies in a manner prescribed by s. 
406.11(1)(a}1.·12. Compare B. 925.09, F. S., empowering the state attorney to have an 
autopsy performed, before or after interment, when he decides it is necessary in 
determining whether or not death was the result of a crime. Pursuant to s. 406.14, F. S., 
law enforcement officers assigned to and investigating a death have a duty to maintain 
liaison with the medical examiner " ... during the investigation into the cause of death." 
(Emphasis supplied.) 

Upon receipt of a notification med pursuant to s. 406.12, F. S., the district medical 
examiner or his associate shall examine or otherwise take charge of the dead body. 
Section 406.13, F. S. \\>'hen the cause of death has been established within a reasonable 
medical certainty by the district medical examiner or his associate, he shall so report or 
make available to the state attorney in writing his determination as to the cause of said 
death. ld. However, duplicate copies of records and the detailed findings of autopsy and 
laboratory investigations shall be maintained by the district medical examiner. ld. Any 
evidence or specimen coming into the possession of the medical examiner in connection 
with any investigation or autopsy may be retained by him or be delivered to one of the 
law enforcement officers assigned to the investigation of the death. ld. 

Thus, "autopsy reports" are required to be made and maintained by the operation of 
s. 406.13, F. S. As such, they clearly fall within the definition of public record found at s. 
119.011(1}, F. S., which encompasses in pertinent part all records, documents, or other 
material " ... made or received pursuant to law .•.. " The only question that remains, 
therefore, is whether any exemption exists which would permit such "detailed findings 
of autopsy" required by law to be maintained by the district medical examiner to be kept 
confidential pursuant to s. 119.07(2}(a), F. S. 

In AGO 068-27, this office concluded that autopsy reports performed by a county 
medical examiner at the request of a state attorney were not to be released to a personal 
representative of the deceased. The opinion relied heavily on "public policy" 
considerations for keeping such reports confidential and a New York decision, People v. 
Preston, 176 N.Y.S.2d 542 (Ct. App. 1958), which construed a provision of the New York 
City Charter which provided that autopsy reports be kept confidential and not availe.hle 
for public inspection. In Preston there was no indication that dissemination of the 
autopsy report would "significantly impair or impede the enforcement of the law or 
enablp. violators to escape detection" (see AGO 075-9), but rather that confidentiality of 
the report was necessary in order to protect the rights of the accused. But see 
Westchester Rockland Newspapers, Inc. v. Mosczydlowski, 388 N.Y.S.2d 199 (N.Y. App. 
1976), requiring disclosure of a report concerning a death in a city detention facility. In 
the instant case, however, we are faced with a far different situation. The absence of a 
legislative exception which would serve to make such reports confidential and public 
policy considerations which relate not to the rights of the accused but rather to the rights 
of the general public and the need to detect and apprehend violators of the criminal law. 

While the Legislature has not made autopsy reports confidential by general law, it has 
addressed the subject in related generellaws and special acts. For example, Ch. 27439, 
1951, Laws of Florida, provides that: 

. . . the records, files and information kept, retained or obtained by the County 
Medical Examiner [of Broward County] under the provisions of this Act shall 
be confidential and privileged, unless released under and by the direction of the 
Assistant State Attorney or County Solicitor. 
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Chapter 59·1242, Laws of Florida, relating to the medical examiner of Duval County 
makes tt ••• records, files and information kept by county medical examiner confidential 
and privileged unless released under and by the direction of the state attorney." Also see, 
e.q., s. 10, Ch. 63·1142, Laws of Florida, (confidentiality of records of Brevard County 
medical examiner); s. 9, Ch. 59·1381, Laws of Florida, (confidentiality of records of Indian 
River County medical examiner); s. 12, Ch. 67·1704, Laws of Florida, (confidentiality of 
records of Martin County medical examiner and his assistants); s. 9, Ch. 31063, 1955, 
(confidentiality of records of Orange County medical examiner); s. 5, Ch. 61·2640, Laws 
of Florida, (confidentiality of records of Palm Beach County medical examiner); and s. 9, 
Ch. 31270, 1955, Laws of Florida, (confidentiality of records of Sarasota County medical 
examiner). An examination of the remaining special acts relating to the powers and 
duties of the medical examiners fail to disclose slmilar confidentiality provislOns. Hence, 
it could be persuasively argued that, prior to 1970, autopsy reports were eitherpublic or 
confidential depending upon the county in which the autopsy was performed. However, 
in 1970, the Legislature enacted s. 11, Ch. 70·232, Laws of Florida, 'lI'hich superseded all 
parts of statutes, general laws, and special acts with which it may be in conflict. The 
obvious purpose was an attempt by the Legislature to impose certain minimum uniform 
procedures by enactment of the Medical Examiners Act, Ch. 70·232. 

It is a basic rule of statutory construction that repeals by implication are not favored 
and will not be deemed to have been intended unless that intention is clearly manifest. 
State v. Gadsden County, 58 So. 232 (Fla. 1912). Before a court may declare that one 
statute impliedly repeals a,nother, it must appear that there is a positiVe repugnancy 
between the two or that the latt was clearly intended to prescribe the only governing rule 
or that it revises the subject matter of the former. Sweet v. Josephson, 173 So.2d 444 
(Fla. 1965). \\'hile it could be argued that Ch. 406, F. S., constitutes an implied repeal of 
the confidentiality provisions of the speci.al acts set forth above, I believe the better 
approach is to conclude that Ch. 406 is not in direct and absolute repugnancy with the 
special acts since it does not specifically address the question of confidentiality. Thus, the 
special acts, insofar as they mandate confidentiality of autopsy reports in the counties set 
forth above, constitute statutory exceptions to s. 119.07(2)(a), F. S., which were not 
impliedly repealed by the enactment of Ch. 406. 

As further evidence that the Legislature did not intend all autopsy reports to be 
confidential, I would note s. 827.07(4)(b), F. S., Ch. 77·429, Laws of Florida, effective 
October 1, 1977. This section provides that autopsy reports maintained by the medical 
examiner which resulted from suspected instances of child abuse or maltreatment, shall 
not be subject to the confidentiality requirements imposed under the Child Abuse Act, 
Ch. 827, F. S. 

In other words, such autopsy reports maintained by the medical examiner are, at least 
implicitly, intended to be part of the public records of that office. 

Th'3 only exemption which could arguably serve to exempt autopsy reports as a 
cate~ory of records from s. 119.07(1), F. S., is the principle commonly knOwn as the 
"police secrets rule." See Lee v. Beach Publishing Co., 173 So. 440, 442 (Fla. 1937); 
Patterson v. Tribune Co., 146 So.2d 623 (2 D.C.A. Fla., 1962); and Caswell v. Manhattan 
Fire and Marine Ins. Co., 399 F.2d 417 (5th Cir. 1968). As stated in AGO 075-9, this 
exception is applied only where the effect would be to significantly impair or impede the 
enforcement of the law and enable violators to escape detection. It would appear that in 
certain unusual cases, the medical -examiner's autopsy report could contain information 
which if disclosed would defeat the very purpose of the report. Under such circumstances 
it would appear that the medical examiner could be justified in withholding those 
portions of the report which, if publicized, would significantly impair the ability of law 
enforcement officers to apprehend those suspected of committing the crime. This is not 
to say that the entire report should be suppressed until an investigation is complete; 
rather, only those portions of the report which would clearly fall within the rule could 
be withheld until such time as its release would not endanger a pending investigation. 
Cf. AGO 073-51. However, I would anticipate that such procedures would be necessary 
in relatively few cases. 

This conclusion is also supported by the recent decision in State ex reI. Veale v. City of 
Boca Raton, 353 So.2d 1194 (4 D.C.A. Fla., 1977), in which the court refused to extend 
the pohce secrets rule which "arguably exists" under Lee v. Beach Publishing Co., 173 
So. 440 (Fla. 1937), and Patterson v. Tribune Co., 146 So.2d 623 (2 D.C.A. Fla., 1962), to 
a report concerning suspected irregularities in the city's building department prepared 
by an assistant city attorney and city prosecutor and forwarded to the state attorney for 
further inquiry. The word "arguably" was apparently utilized by the district court due 
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to the fact that the rule has its basis in common law rather than statute. See Wait v. 
Florida Power and Light Company, 353 So.2d 1265 (1 D.C.A. Fla., 1978), holding that s. 
119.07(2)(a), F. S., " ... clearly waives any common law privileges of 
confidentiality .... This section exempts only those records expressly provided by 
general or special law to be confidential .... " (Emphasis supplied.) In holding the report 
not exempted from public disclosure, the court cited with approval Caswell v. Manhattan 
Fire and Marine Ins. Co., 399 F.2d 417(5th Cir. 1968). Also see s. 455.08, F. S., making 
investigative records made or received by a board or agency in the Department of 
Professional and Occupational Regulation confidential until a finding of probable cause. 

Moreover, recent decisions in other jurisdictions have held autopsy reports and similar 
or related information available for public inspection notwithstanding public policy 
arguments against disclosure. see, e.g., Matter of Rome Sentinel Co. v. Boustedt, 252 
N.Y.S.2d 10 (N.Y. App. Ct. 1964); Meriden Record Co. v. Browning, 294 A.2d 646 (Conn. 
App. 1971); Denver Publishing Co. v. Dreyfus, 520 P.2d 104 (Colo. 1974); Evansville
Vanderburgh C.D.H. v. Evansville P.C., 332 N.E.2d 829 (Ind. Ct. App. 1975); 378 N.Y.S.2d 
894 (N.Y. App. Ct. 1975); and Westchester Rockland Newspapers, Inc. v. Mosczydlowski, 
supra. 

In concluding that autopsy reports must be made available for public inspection subject 
to the limitations contained herein, I have not overlooked the recent decision in City of 
Tampa v. Harold, 352 So.2d 944 (2 D.C.A. Fla., 1977), which held that a widow seeking 
pension benefits from a city had no right under s. 119.01, F. S., to receive a copy of a 
homicide report concerning the death of her late husband. This report, however, was 
apparently prepared by the city police and was part of an active investigatory file. This 
office concurs in the view expressed in that decision that ". . . police reports are 
ordinarily confidential," only to the extent that the reports fall under the exception 
recognized in Lee, supra. The type of police information which ordinarily would be 
considered confidential under Lee would include, for example, synopses of purported 
confessions, officers' speculations on a suspect's guilt, officers' views on credibility of 
witnesses, statements by and names of informants, ballistics reports, fingerprint 
comparisons and blood or other laboratory tests. 

In sum, autopsy reports made pursuant to law are public records which must be made 
available for public inspection and examination unless exempted by special act. If not 
exempted from disclosure by special act, an autopsy report may be kept confidential only 
to the extent necessary to ensure that a criminal investigation would not be significantly 
impeded and enable violators of the criminal laws to escape detection and apprehension. 
Documents or records made confidential by statute do not lose such status upon receipt 
by the medical examiner. See, e.g., ss. 458.16, 794.03, and 827.07(7), F. S. To the extent 
AGO 068-27 is in conflict with this opinion, it is hereby receded from. 

078.24-February 21, 1978 

SUNSHINE LAW 

PRIVATE, NONPROFIT HOSPITAL CORPORATION WHICH 
ENTERS INTO AN AGREEMENT WITH A GOVERNMENT 

AGENCY NOT SUBJECT TO LAW 

To: Lealand L. Lovering, Attorney for Brevard County Health Facilities Authority, 
Rockledge 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

QUESTION: 

Are meetings of the directors of the Eugene Wuesthoff Memorial 
Hospital subject to s. 286.011, F. S., by virtue of a lease agreement entered 
into between the hospital and the Brevard County Health Facilities 
Authority? 
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SUMMARY: 

Meetings of the directors of the Eugene Wuesthoff Memorial Hospital 
are not subject to s. 286.011, F. S., by virtue of a lease agreement e.ntered 
into between the hospital and the Brevard County Health Facilities 
Authority. 

According to your letter, the Eugene WuesthoffMemorial Hospital, a private, nonprofit 
corporation, entered into a ground lease of the hospital facility with the Brevard County 
Health Facilities Authority. In return, and pursuant to said ground lease, the health 
authority entered into a lehse-back of the hospital facility with the hospital. By virtue of 
this lease-back, the private, nonprofit corporation exercised control over the operation, 
maintenance, supervisiol1, and all other aspects pertaining to the function of the health 
facility. This lease was executed in order to facilitate the issuance and selling of Brevard 
County Health Facility revenue bonds. 

In AGO 074-22, this office concluded that local health-related commissions, councils, or 
agencies which are private, nonprofit organizations are not subject to the Government in 
tlie Sunshine Law, s. 286.011, F. S., even though such organizations may receive state or 
federal funds. In Times Publishing Co. v. Williams, 222 So.2d 470 (2 D.C.A. Fla., 1969), 
the court stated that the Sunshine Law was intended to apply to "every board or 
commission ... over which [the Le~slature] has dominion and t!ontrol." 

Since the nonprofit corp~ration 10 question, i.e., the Eugene Wuesthoff Memorial 
Hospital is not a state or local government agency, is not under the control of the 
Legislature, and, apparently, does not act in an advisory capacity to a governmental unit 
subject to the Sunshine Law, I do not believe that meetings of the board of directors of 
the hospital corporation are subject to s. 286.011, F. S. Accord: Attorney General 
Opinions 071·191 and 072-158. 

As a caveat, I would !lote that in this particular instance it does not appear that the 
lease and lease-back agreement were entered into between the authority and the hospital 
in order to avoid the requirements of the Sunshine Law. If evidence existed that such 
agreement was entered into forlurposes of avoiding the requirements of the Sunshine 
Law, a different conclusion coul possibly be reached. Cf. I.D.S. Properties, Inc. v. Town 
of Palm Beach, 279 So.2d 353, 356 (4 D.C.A. Fla., 1973). 

078-25-February 21, 1978 

COUNTY HOSPITALS 

MAY REQUIRE STAFF PHYSICIANS TO CARRY 
MEDICAL MALPRACTICE INSURANCE 

To: Robe.t Bruce Snow, Attorney for Lykes Memorial Hospital, Brooksville 

Prepared by: Frank A. Vickory, Assistant Attorney General 

QUESTION: 

Does the board of trustees of a county-owned hospital created hi 
special act have the authority or responsibility to require physiCians, as 
a condition for membership on the medical staff of the hospital, to carry 
medical liability insurance, to establish minimally acceptable policy 
limits, and to deny membership to physicians who refuse to comply with 
such requirements? 

SUMMARY: 

The board of trustees of a county hospital created by special act of the 
Legislature, which is vested by enablliig statute with the 'Batlle powers 
and privileges as are vested in the governing bodies of county hospitals 
by Ch. 155, F. S., may regulate the admission to practice on the hospital 
staff and privilege of treating patients in the hospital. Therefore, it may 
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require that staff physicians carry medical malpractice insurance in any 
amount established by the board of trustees. Such resmlations must be 
applied In a fair and nondiscrlminatory manner to all staff physiciGllS 
who seek to practice in the hospital. They must bear a reasonable 
relationship to the hospital's operation and purposes and to its 
l'esponsibility of providing a competent staff of physicians as well as to 
its responsibility to its patients and their care and well-being. The 
amount of malpractice insurance that may be required, however, is 
apparently limited to $100,000 where a physician elects to participate in 
a new statutory scheme permitting hinl to limit liability to that amount 
by partidpating in the "Florida Patient's Compensation Fund." 

Your q'.lestion is based upon the following factual situation. Lykes Memorial Hospital 
is a hospital owned by Hernando County and governed by a board of trustees. The 
hospital and governing board were established by special legislative en~.r.tment in Ch. 65-
1619, Laws of Florida. Section 3 of the 1965 act gave the board of trustees the power to 
"operate and control the operation of the hospital" and the authority to promulgate and 
establish reasonable rules and regulations under which the hospital shan be operated, 
which rules and regulations shall be subject to review and approval or disapproval of the 
board of county commissioners. , 

Chapter 67-1452, Laws of Florida, amended Ch. 65·161&, and now provides as follows: 

Section 3 (1) The board of hospital trustees of Hernando County are hereby 
vested with all of the authority and powers, [sic] and privileges vested in 
hospital boards by Ch. 155, Florida Statutes. 

Your question therefore becomes whether under Ch. 155, F. S., the board of trustees is 
authorized to require physicians to carry professionalliabilit;v insurance as a condition 
for admission to pr'actice on the hospital staff and for the pnvilege of practicing in the 
county hospital. That chapter affords the board of trustees of a county hospital the 
authority to promulgate rules or regulations concerning the privilege of treating patients 
in such hospital. Section 155.18 provides: 

The board of trustees of any hospital organized under this chapter is authorized 
to promulgate rules and re~ations governing the granting and revoking of 
privileges to treat patients In the hospital. Such rules shall provide that only 
those persons licensed to practice medicine and surgery. i.e., medical doctors 
and osteopathic physicians, may be granted privileges to treat patients in the 
hospital. Such doctors and physicians may retain their privileges so long as 
they comply with the rules and regulations of the board of trustees. 

I have considered the powers of a cQ1mty hospital board of trustees under this section 
in AGO 077·91. I there stated that the provislOn gronts the board a wide latitude of 
authority to regulate the conditions under which physicians will be allowed to practice 
in a county hospital. As shown above, the board of trustees of the hospital in question, 
thou~h created by sIlecial act, possesses the same powers and, hence, in my opimon. may 
regulate in its sound (judicially reviewable) discretion the privilege of treat10g patients 
and the granting of staff privileges in the hospital in any reasonable way comporting with 
the constitutional guarantees of due process and equal protection. 

This power, under the authority of Ch. 155, F. S., to regulate the admission to l?ractice 
on the hospital staff in the county hospital includes, as stated in my earlier opiruon, the 
power to promulgate rules and regulations requirin~ .:1:lysicians, as a ~ondition to being 
granted or continuin~ to hold the privilege of treatll :-. patients in such hospital, to file 
proof that they have 10 force professional liability insurance in an amount established by 
the board of trustees. There are, however, two limitations up,on the trustees' discretion. 
First, all re~lations must be applied equally and fairly, Without discrimination, to all 
staff physiClans who seek to practice in the hospital. They must bear a reasonable 
relation to the hospital's operation and purpose and to its responsibility of providing a 
competent staff of physicians as well as to its responsibility to its patients and their care 
and well-being. The governing board is, as noted, permitted wide latitude in setting the 
standards regarding a p'hysician's privilege to treat patients in the hospital and the 
granting of staff priVlleges with the court's function limited to assessing their 
reasonableness and fairness in accordance with constitutional requirements. See Sosa v. 
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Board of Managers of the Val Verde Memorial Hospital, 437 F.2d 173 (5th Cir. 1971): 
Woodbury v. McKinson, 447 F.2d 839 (5th Cir. 1971); and Pollock v. Methodist Hospital, 
392 F. Supp. 393 (E.D. La. 1975). 

Finally, I would call attention to Ch. 77·64, Laws of Florida, art act relating to medical 
malpractice. It appears to provide a method by which a physician may limit his liability 
for medical mal.p,ractice to $100,000 by posting a $100,000 bond per claim, proving 
financial responsibility in that amount by establishing an efYJrow account, or obtaining 
that amount of medical malpractice insurance and participatinf in the "Florida Patient's 
Compensation Fund" which pays any amount of a medica malpractice claim over 
$100,000 so long as the other con<~itions are met. This act would appear to place a limit 
of $100,000 upon the amount of insurance a hospital could require a physician electing 
to participate in the program to carry. 

078-26-February 21, 1978 

ADMINISTRATIVE PROCEDURE ACT 

NOT APPLICABLE TO LOCAL, ONE-COUNTY DISTRICT UNLESS 
SPECIFICALLY MADE SO 

To: Hugh R. Papy, Attorney for Monroe COUl~ty Mosquito Control District, Key West 

Prepared by: Thomas M. Beason, Assistant Attorney General 

QUESTION: 

Does the Administrative Pro,cedure Act, Ch. 120, F. S., apply to the 
Monroe County Mosqui.to Conirol District? 

SUMMARY: 

The Monroe County MO~lquito Control District, having jurisdiction in 
only one county or part tbereof, is not an intergovernmental or regional 
agency as described in s. 120.52(1)(b), F. S., and as an "otber uDlt of 
government located in the state," as described in s. 120.52(1)(c), is subject 
to the provisioliB of Cb. 120, F. S., only if expressly made subject thereto 
by special or general legislative act or an existing judicial decision. 
Absent either such an act or decision, the Administrative Procedure Act 
does not apply to tbe Monroe County Mosquito Control District. 

Your question is substantially similar to t..1}e question I recently addres:>ed in AGO 077-
1.42 concerning application of the Administrative Procedure Act to Lower Florida Keys 
Hospital District. There, I determined that the answer to the qUllstion dellended on 
whether the hospital district is an agency as that term is defined in Ch. 120, F. S.: 

120.52 Defi.nitions.-As used in this act: 
(1) "Agency" means: ' 
(a) The Governor in the exercise of all executive powers other than those 

derived from the Constitution. 
(b) Each other state officer and each state department, departmental unit 

described in s. 20.04, commission, regional planning agency, boara, district, and 
authority, including, but not limited to, those described in chapters 160, 163, 
298, 373, 380 and 582. 

(c) Each other unit of government in the state, including counties and 
municifalities to the extent they are expressly made subject to this act by 
genera or special law or existing judicial decisions .... 

In AGO 77-142, I first :1oted that the agencies enumerated in s. 120.52(1)(b), F. S'l 
appear to be various types of intergovernmental programs and regional governmenta 
agencies or mstricts existing in the state and that the adjective "state" evidently modifies 
each of the described units, such as commission,regional planning agency, board, and 
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district thereafter listed. After considering the decision in Sweetwater Utility Corp. v. 
Hillsborough County, 314 So.2d 194 (2 D.C.A. Fla., 1975), nnd the observations of the 
Chairman of the Law Revision Council Committee on the Administrative Procedure Act 
Project, I concluded that units of local government having jurisdiction in only one county 
or a part thereof which are not intergovernmental or regional agencies or programs 
described in s. 120.52(1)(b) are subject to the provisions of Ch. 120, F. S., onlJif expressly 
made subject thereto by sllecial or general legislative act or existing judicial decision. 

Similar to the Lower Florida Ke;ys Hospital District, the Monroe County Mosquito 
Control District is a special tax district existing only in Monroe County. Chapter 67-1726, 
Laws of Florida, as amended by Chs. 74-537 and 76-440, Laws of Florida. Accordingly, I 
conclude that the Monro~ County Mosquito Control District is not included as an agency 
within so 120.52(1)(a) or (b), F. S., and thus. as an "other unit of government in the state," 
is exem.pt from the Administrative Procedure Act unless expressly made subject thereto 
by judiCIal decision or leiPslative act. Since there is neither a spallial or generallegir:.lative 
act nor an existing judiCIal decision applying or extending the Administrative Procedure 
Act to the Monroe County Mosquito Control District, your question is answered in the 
negative. 

078·27-February 21, 1978 

ADMINISTRATIVE PROCEDURE ACT 

APPLICABLE TO METROPOLITAN PLANNING ORGA.T>..o'1ZATION 

To: Gerald L. Knight, Attorney for Broward County Metropolitan Planning 
Organization, Fort Lauderdale 

Prepared by: Thom(1.S M. Beason. Assistant Attorney General 

QUESTION: 

Does the Administrative Pl:-ocedure Act, Ch. 120, F. S., apply to the 
Broward County Metropolitan Planning Organization? 

SUMMARY: 

Since the Broward C.'IlUTY Metropolitan Planning Organization is a 
regional agency, board, district, or authority described in Ch. 163. F. S., 
it is expressly made subject to the Administrative Procedure Act hy the 
provisions of s. 120.52(1){b), F. S. 

The Administrative Procedure Act broadly defines agency in s. 120.52(1), F. S., til 
include in pertinent part: 

(a) The Governor in the l)xercise of all executive powers other than those 
derived from the Constitution. 

(b) Each other st.ate officer and each state department, departmental unit 
described in s. 20.04, commission, regional planning agency. board, district, and 
authority, including, but not limited to, diose described in chapters 160, 163, 
298, 373, 380 and 582. 

(c) Each other unit of government in the state, including counties and 
municipalities to the extent they are expressly made subject to this act by 
general or special law or existing judicial decisions. 

As set out in your letter, and the accomI'anying material. the Broward County 
Metropolitan Planning Organization is created pursuant t{) an agreement under the 
Interlocal Cooperation Act of 1969, s. 163.01, F. S., the Local Government Comprehensive 
Planning Act of 1975, 8$. 163.3161-163.3211, F. S., and under the authority of certain 
federal acts. In AGO 077·15 I observed that metropolitan planning organizations formed 
under s. 163.01 and applicable federal laws may consist of a public agency of this state, 
such as a county, and other agencies either in the county or in other counties or other 
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states. Hence a planning organization may be entirely intracounty in nature or it may 
be intercounty or interstate. See als:J AGO 077-16. 

As I recently noted in AGO 077-142, s. 120.52(1)(b), F. S., expressly enumerates the 
various types of intergovernmental programs and regional governmental agencies or 
districts which are designated state agencies for the purposes of the Administrative 
Procedure Act. That section expressly includes within the purview of the Administrative 
Procedure Act regional planning agencies, boards, districts, and authorities such as those 
described in Ch. 163, F. S. This express inclusion is not conditioned on whether the 
planning organization is intercounty or solely intrastate. 

I recognize that the Broward County Metropolitan Planning Organization is a creature 
of the county and municipalit.ies therein and that counties and municipalities are subject 
to the Administrative Procedure Act only to the extent they are included by general or 
special law or existing judicial decision. See AGO 075-140. However. given the 
Legislature's express inclusion in the definition of "agency" of regional planning 
agencies, boards, districts, and authorities, including those described in Ch. 163, F. S., 
irrespective of whether they are intercounty or intracounty, I conclude that pursuant to 
s. 120.52(1)(b), F. S., the Broward County Metropolitan Planning Organization is an 
agency subject to the provisions of Ch. 120, F. S. ' 

078-28-February 21, 1978 

MUNICIPALITIES 

CITY COUNCILMAN OR EMPLOYEE MAY F-UkCHASE CITY REVEl\"UE 
CER'TIFICATES AT FACE VALUi;; AT LAWFUL 

RATES OF INTEREST 

To: James T. Russell, State Attorney, Dade City 

Prepared by: Joslyn Wilson, Assistant Attorney General 

QUESTION: 

Is it unlawful for a city councilman or employee to purchase and own 
revenue certificates issued by the city? 

SUMMARY: 

City council members as municipal officers are generally subject to the 
proscription contained in s. 839.05, F. S., which prohibits municipal 
officers from purchasing at a discount o~ otherwi<;e speculating in any 
scrip or other evidence of indebtedness issued by the municipal 
c.)rporation. However, when a city council member purchases revenue 
certificates at full face value, at lawful rates of interest, and does not 
otherwise speculate in such certificates, the general proscription 
contained in s. 839.05 is inapplicable. 

According to your letter, certain council members and employees of a municipality 
within the Sixth Judicial Circuit have purchased and presently own revenue certificates 
issued by the municipality. You state that the certificates were properly issued by the 
municipality for the construction of capital improvements and are payable solely from 
anticipated fees and cigarette tax rebates from the State of Florida. The municipality 
retains the right ~" rall or redeem any of the revenue certificates remaining outstanding 
on any interest. "ment date without penalty or premium or the paym€.nt of the 
additi(ll;lal intereet ':.() accrue over the remainder of the life of the certificates. I have been 
informed that the council members and municipal employees purchased the revenue 
certificates at face value dil'ectly from the city. The certificates bear interest at the rate 
of 5 percent and 6 percent per annum. The only control that the city council has over the 
payment of these certificates is that it may elect not to call or redeem any of the 
certificates remaining outstanding on any interest payment date, thereby insuring that 
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the certificate holders continue to receive the interest accruing over the remaining term 
of the certificates. 

This opinion is limited to the interpretation and application of s. 839.05, F. S., to the 
instant inquiry. This office cannot render opinions as to the interpretation and application 
of the Standards of Conduct Law; any question arising under s. 112.313(7)(a), F. S., would 
be within the domain of the Ethics Commission and must, accordingly, be submitted to 
that body by the affected public officers or employees or by the officer or employee 
possessing the authority to hire or discharge the affected employees for an advisory 
opinion. Section 839.05, as amended by s. 242, Ch. 77-104, Laws of Florida, however, 
provides: 

Any mayor, marshal, treasurer, clerk, tax collector or other officer of any 
incorporated city or town, or any deputy of such officer, who buys up at a 
discount, or in any manner, directly or indirectly, sJ>eculates in any scrip or 
other evidence of indebtedness issued by the municipal corporation of which he 
is an officer, shall be guilty of a misdemeanor of the second degree, punishable 
as provided in s. 775.082 or s. 775.083, and shall be removed from office. 

As a statute which imposes criminal liability, s. 839.05, F. S., must be strictly 
construed. See Negron v. State, 306 So.2d 104 (Fla. 1974), in which the court stated that 
criminal statutes are to be strictly construed and applied in the light most favorable to 
the party against whom they are asserted; see also Nell v. State, 277 So.2d 1 (Fla. 1973), 
and State v. Alonso, 345 So.2d 740 (3 D.C.A. Fla., 11377). The prohibition contained in s. 
839.05 is by its own terms applicable only to municipal officers and any deputies of such 
officers of the municipality. Therefore, insofar as your question regards municipal 
employees, s. 839.05 is inapplicable (unless they are deputies of municipal officers). Cr., 
McQuillin Municipal Corporations ss. 12.136 and 29.97 holding that provisions 
prohibiting municipal officers from having an interest in contracts of any character of the 
municipality are merely dedaratory of the common-law doctrine and apply to all public 
officers; they are, however, generally inapplicable to employees. A city council member, 
however, by virtue of the powers and duties of his office clearly qualifies as a municipal 
"officer." See State ex ref. Holloway v. Sheats, 83 So. 508, 509 (Fla. 1919), in which the 
Florida Supreme Court defined the term "office" as embracing some portion of the 
sovereign power conferred or defined by law and not by contract. Therefore, with respect 
to the instant inquiry. the prohibition contained in s. 839.05 is applicable to members of 
the city cmmcil as "other cfficer[s] of" the municipality. 

Section 839.05, F. S., seeks to regulate the ownership of "scrip or other evidence of 
indebtedness" by municipal officers. The ,:,evenue certificates issued by the municipality 
for capital improvements in the instant inquiry are llayable from anticipated fees and 
cigarette tax rebates collected by the State of Florida and distributed to the various 
municipalities of the state. While such certificates have been deemed to be within the 
definition of scrip(t) or other evidence of indebtedness, see generally City of Alma v. 
Guaranty County Savings Bank, 60 F. 203, 207 (8th Cir. 1894); Hall v. United States, 10 
F. Supp. 739, 740 (D.C. Cal. 1935); 79 C.J.S. Script; Black's Law Dictionary 1514-15 (4th 
ed. 1968); and Webster's Dictionary p. 2041, the instant inquiry can be resolved on the 
issue as to whether the municipal officers purchased at a discount or otherwise 
speculated in the revenue certificates. 

Section 839.05, F. S., only prohibits municipal officers from purchasing scrip or other 
evidences of indebtedness at a discount or otherwise speculating in theJe instruments. I 
have been informed that the city council membtlrS referred to in your It>Gter did not buy 
the revenue certificates at a discc-unt but rather paid the full face value. According to 
your letter of inquiry, the interest rates on these certificates "are five percent and six 
percent," which are less than the maximum rate prescribed by law. Therefore, the 
application of s. 839.05 to the instant inauiry is dependent in part on the definition of 
"speculates" within the foregoing statutory provision. The concept of speculation in a 
business sense differs (rom that of investment. While the concept of investment involves 
the laying out of mOL.ey or capital with the view of obtaining an income or profit, 
speculation encompasses the elements of risk and uncertainty; a greater degree of risk is 
involved for the chance of unusually large profits. See Merrill, Lynch, Pierce, Fenner and 
Smith, Inc. v. Bocock, 247 F. Sup». 373, 379 (D.C. Tex. 1965); Wild v. Brown, 183 A. 899, 
900 (N.J. App. Ct. 1936) (a specula.tive investment is one in which there is a substantial 
danger of loss of principal balanced by a prospect of appreciation of principal or by the 
receipt of an abnormal rate of income); and Clucas v. Bank of Montclair, 166 A. 311, 313 
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(N.J. 1933). See also Martin v. Citizens' Bank of Marshallville, 171 S.E. 711, 714 (Ga. 
1933), in which the court defined speculation as: 

. . . the art of speculating by engaging in business out of the ordinary or 
dealing with a VIew of making profits from conjectural fluctuations in price 
rather than from the earnings or the ordinary profit of trade, or by entering 
into a business venture involving unusual risks, for a chance of an unusually 
large gain or profit. 

8-ee also 8lA C.J.S. Speculates and Speculation. 
Applyin~ the foregoing authorities to the instant inquiry, it does not appear that the 

city councIl members "speculated" in the purllhase of these revenue certificates. The 
payment on the certificates involved little risk or uncertainty or substantial dan~er of 
loss of principal, and it appears unlikely that there was any prosjlect of appreciatIon of 
principal or of receiving an abnormal rate of income or return on th3 certificates. It might 
be noted that under the provisions of s. 215.685, F. S., the certificates or other obligations 
of any type or character issued by municipalities may bear interest at a rate not to 
exceed 7.5 percent per annum, and when authorized by the State Board of 
Administration specific issues may bear a rate of interest in excess of the maximum rate. 
In the instant case, the involved certificates were purchased at full face value and bear 
interest at rates of 5 percent and 6 percent per annum. There is no evidence that the 
purchase of these certificates involved any undertaking out of the ordinary course of 
business. Therefore, I am of the opinion that the city council members, as "otlier officer[sJ 
of' the municipality, who purchased the revenue ('~rtificates at full face value and at 
lawful rates of mterest did not speculate in these revenue certificates within the purview 
of s, 839.05, F. S., and, accordingly, did not violate and were not within the purview of 
the general prohibition contained in s. 839.05. 

078·29-February 21, 1978 

PAROLE AND PROBATION COMMISSI(N 

INMATE MAY WAIVE RIGHT TO PAROLE INTEiWIEW 

To: Charles J. Scriven, Chairman, Florida Parole and Probation Commission, 
Tallahassee 

Prepared by: Joe Belitzky. Assistant Attorney General 

QUESTIONS: 

1. May an inmate eligible under ss. 947.16 and 947.17, F. S., for 
consideration for parole waive an interview by the Parole and Probation 
Commission required by s. 947.17(1)? 

2. Assuming that an inmate may waive this interview, at what point 
should the commission's hearing examiner accept the inmate's waiver of 
the interview required by s. 947.17(1), F. S.? 

SUMMARY: 

A state prisoner eligible for consideration for parole under ss. 947.16 
and 947.17, F. S., has a statutorily created right to be periodically 
interviewed and considered for parole. That right, being personal to the 
inmate, is a right which he may waive either expressly, impliedly, or by 
conduct. A waiver by an inmate of his right to be considered for parole 
is a unilateral act, not requirin~ any act of the commission to perfect it 
and not requiring the commissIOn's approval. Upon due waiver by an 
iumate the commission is not required to p.onduct a parole interview. 
However, if due notice of a waiver has not been conveyed to the 
commission's interviewing official before convening a duly scheduled 
interview, the hearing ex.aminer must make himself available at the 
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scheduled time and place. The subsequent absence or failure of the 
inmate to appear at the interview for which he bas received due notice 
may be treated as a waiver unless circumstances exist whicb are 
inconsistent with an intent to waive, are otherwise known to the 
examining official, or are such 88 to put him on notice to make inquiry. 

AS TO QUESTION 1: 

Your first question is answered in the affirmative. 
Section 947.16(1), F. S., as amended by s. 88 of Ch. 77-120, Laws of Florida, provides 

in part as follows: 

An inmate who has been sentenced for a term of 5 years or less shall be 
interviewed by a member of the commission or its representative within 6 
months after the initial date of confinement in execution of the judgment. An 
inmate who has been sentenced for a term in excess of 5 years shall be 
interviewed by a member of the commission or its representative within 1 year 
after the initial date of confinement in execution of the judgment. An inmate 
convicted of a capital crime shall be interviewed at the discretion of the 
commission. 

Section 947.16(3) provides that, subsequent to the initial interview, the inmate shall be 
interviewed for parole at periodic intervals not less often than annually. 

Section 947.17(1), F. S., as amended by s. 89 of Ch. 77·120, Laws of Florida, provides: 

Upon the commission's own initiative or within 30 days after receipt of a 
recommendation of the Department of Offender Rehabilitation that an inmate 
be paroled, a hearing examiner of the commission shall interview the 
person ...• 

In AGO 077-73, I stated that s. 947.16, F. S., "clearly and expressly imposes upon the 
commission the duty to interview inmates eligible for parole at least once a year." and 
concluded that the annual interview duty thereby imposed on the commission should be 
complied with, regardless of whether the inmate had entered into an agreement (contract 
parole) pursuant to s. 947.135, F. S. (1976 Supp.). TI1e statutory duty of the commission 
to conduct the parole interview specified in and required by ss. 947.16 and 947.17 would 
appear to be primarily for the inmate's benefit and assures an orderly and timely 
consideration of the inmate's eligibility for Darole. It may be said to raise a correlative 
right of the inmate to be periodically interviewed and considered for parole. 

In Moore v. Florida Parole and Probation Commission, 289 So.2d 719 (FIa. 1974), the 
Supreme Court of Florida held that: 

[w]hile there is no absolute right to parole, there is a right to a proper 
consideration for parole. 

However, it is clear that: 

raJ party may waive any right to which he is legally entitled, whether secured 
by contract[sJ, conferred by statute, or guaranteed by the Constitution. [Bellaire 
Securities Corporation v. Brown, 168 So. 625, 639 (FIa. 1936).J 

See also Gilman v. Butzloff, 22 So.2d 263 (Fla. 1945), and cases cited therein. It is also 
clear that a right which is personal and created by statute may be waived. See, In re 
Shambow's Estate, 15 So.2d 837 (FIa. 1943); Board of Public Instruction of Dade County 
v. State, 24 So.2d 105 (FIa. 1945); and Gay v. Whitehurst, 44 So.2d 430 (Fla. 1950). 

Furthermore, implicit in the law governing paroles and the acceptance thereof by 
parolees is the fact that a parole may be accepted or rejected by the prospective parolee. 
See, e.g., Ex. Parte Alvarez, 39 So. 481 (Fla. 1905). See also 67 C.J.S. Pardons s. 21, p. 609. 
If an inmate may refuse a parole itself, certainly he may waive his right to be 
interviewed for that parole. It has also been recognized, in the context of a parole 
revocation hearing, tha:; a parolee may waive his right to a revocation hearing before 
more than one Darole commissioner. See Gibbs v. Cochran, 142 So.2d 276 (Fla. 1962). It 
has also been recognized, in the context of parole revocation, that a parolee may waive 
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his constitutional right to a preliminar;y hearing before the commission on the parole 
violation charges. See Albritton v. WaInwright, 313 So.2d 763 (Fla. 1975), where the 
Supreme Court held: 

Obviously, in those instances in which the prisoner waives a prelir.,inary 
hearing, none should be required. 

Your attention is also directed to AGO 077-41, wherein I stated, in part: 

As a general proposition, a person may waive any matter which affects his 
property, any alienable right which he owns or which belongs to him or to 
which he is legally entitled, whether secured by contract, conferred by statute 
or guaranteed by the Constitution, provided such rights and privileges rest in 
the individual, are intended for his sole benefit, do not interfere with rights of 
others and are not forbidden by law or public policy. Gilman v. Butzlo:ff, 22 
So.2d 263 (Fla. 1945); 92 C.J.S., Waiver at 1066-1067. 

Accordingly, the inmate's right to a parole interview is a corollary to the statutory duty 
of the Parole and Probation CommisslOn to conduct a parole interview. Said right being 
C.onal to the inmate p'.igible to be interviewed, it is a right which may be waived by 

AS TO QUESTION 2: 

In your second question, you requested my opinion as to when the hearing examiner 
should accept the Inmate's waiver of his right to a parole interview. The answer to this 
question is determined by the commonly accepted definition of a waiver. A waiver has 
been defined as a voluntary or intentional relinquishment of a known right. It is 
essentially unilateral, resulting as the legal consequence from some act or conduct of the 
person against whom it operates. Thus, no act of the commission is necessary to complete 
or perfect the waiver, nor does the waiver require any acceptance or approval by the 
commission to be complete. Furthermore, a waiver may be either express or implied, and 
may occur by words or by conduct. See 92 C,J.S. Waiver at pp. 1041·1049, 1053·1055, and 
1061·1062 and Black's Law Dictionary 1751·1752 (Rev. 4th Ed.). 

Thus, the answer to your question is dependent on the manner in which an inmate 
manifests his intention to waive his right to the parole interview. Provided that an 
interview is properly and timely scheduled, and the inmate and appropriate custodial 
officials have been properly and timely notified of such interview, but the inmate fails to 
appear therefor, it may be assumed that his absence at the interview constitutes a waiver 
of his right to such interview unless other exculpatory circumstances inconsistent with 
the right to the interview or the inmate's intention to claim or rely on such right are 
made known to the hearing examiner or interviewing official or other circumstances exist 
putting such interviewing official on notice to make due inquiry. Additionally, an 
Inmate's expressed intention to forego his right to a parole interview, conveyed to the 
hearing examiner or some other appropriate commission official, coupled with his failure 
to appear at the scheduled inteTVlew of which he has been timely notified should be 
treated by the commission as a waiver of the inmate's statutory right to be interviewed 
for parole. As stated in Albritton v. Wainwright, 313 So.2d 763 (Fla. 1975): 

Obviously, in those instances in which the prisoner waives a preliminary 
hearing, none should be required. 

Thus, where an inmate has duly and validly expressed his intention to relinquish or 
waive his right to a parole interview, the commission is not required to accept or approve 
of the inmate's waiver or to conduct a parole interview. However, in those cases where 
no express waiver has been conveyed to the hearinff exallliner, or other appropriate 
official. prior to the convening of the scheduled inteTVlew, the hearing examiner should 
make hlIIlBelf available at the scheduled time and place. Upon the absence or failure of 
the inmate to appear upon due and timely notice, it may be considered that he has 
impliedly waived the statutory right to be interviewed by the hearing examiner unless 
circumstances exist inconsistent with the rilj1ht, or intent to claim or rely on the right, 
and are known or made known to the eXamlner, or sufficient circumstances exist to put 
the interviewing official on notice to make due inquiry. 
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078·30-February 21, 1978 

MIGRANT LABOR CAMPS 

LANDLORD WHO RENTS TO THE GENERAL PUBUC AND ONLY 
INCIDENTALLY TO MIGRANT WORKERS NOT REQUIRED 

TO OBTAIN UCENSF. TO OPERATE CAMP 

078-30 

To: William J. Page, Secretary, Department of Health and Rehabilitative Services, 
Tallahassee 

Prepared by: Walter Kelly, Assistant Attorney General 

QUESTION: 

Is a landlord who rents housing to the public on a first come, first 
served basis, regardless of occupation and to migrant, temporary, or 
seasonal workers by accident and not by design or as a condition of 
employment, subject to the licensure requirement of s. 381.432, F. S., 
whenever five or more of his tenants happen to be migrant, temporary, 
or seasonal workers? 

SUMMARY: 

Facilities not designed for and primarily established, operated, or used 
as living quarters for five or more seasonal, temporary, or migrant 
laborers or workers are not "migrant labor camps," as defined by s. 
381.422(1), F. S., and do not have to obtain a mi~ant labor camp license 
from the Depan'ment of Health and Rehabilitative Services as provided 
for in s. 381.432, F. S. 

Your question is answered in the negative. 
Section 381.422, F. S., provides the statutory definition of a migrant labor camp for the 

purposes of ss. 381.432-381.482, F. S., as follows: 

(1) "Migrant Labor Camp."-One or more buildings, structures, tents, 
trailers, or vehicles, or any portion thereof, together with the land appertaining 
thereto, established, operated, or used as living quarters for five or more 
seasonal, temporary, or migrant workers, whether or not rent is paid or 
reserved in connection with use or occupancy of such premises. (Emphasis 
supplied.) 

Section 381.432, F. S., provides: 

No person shall establish, maintain, or operate any migrant labor camp in this 
state without first obtaining a license therefor . . • and unless such license is 
posted and kept posted in the camp to which it applies at all times during 
maintenance or operation of the camp. (Emphasis suppli('d.) 

The above-quoted sections, in my opinion, apply only to facilities that are designed for 
and primarily established, operated, or used as living quarters for five or more seasonal, 
temporary, or migrant workers. It is evident from your letter of inquiry that the landlord 
in question rents housing to the general public and does not designedly let out living 
quarters to seasonal or migrant laborers or workers or in any way operate or propose to 
operate a migrant labor camp. The facility and operation you describe cannot reasonably 
be considered or deemed to be a migrant labor camp within the purview of ss. 381.432· 
381.482, r. S. Moreover, a statutory definition of a word or phrase for the purposes of 
the statute in which such term is defined is controlling, and where a statute defines a 
term, that definition and meaning must be ascribed to such term whenever repeated or 
used in the same statute, unless a contrary legislative intent clearly appears on the face 
of such statute. Ervin v. Capital Weekly Post, 97 So.2d 464 (Fla. 1957)i Vocelle v. Knight 
Brothers Paper Co., 118 So.2d 664 (1 D.C.A. Fla., 1960). The statute in terms refers only 
to migrant labor camps which are established, operated, and used as living quarters for 

67 



078-31 ANNUAL REPORT OF THE ATTORNEY GENERAL 

five or more seasonal or migrant laborers, regardless of whether rent is reserved in 
connection with the use or occupancy of the facilities by such migrant laborers. It does 
not purport to include facilities rented to the general public such as are described in your 
inquiry. One factor in determining what is a migrant labor camp would be its primary 
function or the use to which it is designed or intended to be put, that is providing living 
quarters for five or more seasonal, temporary, or migrant workers. A determination 
based upon the above factor and other factors may have to be made in any given 
situation, but I must conclude that the intent or purpose of s. 381.432 is not to require a 
facility that "rents housing to the public on a first come, first served basis, regardless of 
occupation and to migrant, temporary, or seasonal workers by accident and not by design 
or as a condition of employment" to obtain a license for a migrant labor camp from your 
department. 

078·31--~arch 2, 1978 

CITY OF WINTER SPRINGS 

MAYOR MAY APPOINT COU!~CILMEN TO HEAD CITY 
DEPARTMENTS 

To: Gary E. Massey, Winter Springs City Attorney, Altamonte Springs 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTION: 

Under the Charter of the City of Winter Springs, who has the authority 
to appoint councilmen to head the departments of the city? 

SUMMARY: 

A municipal charter which vests all powers of the city in the governing 
body and which authorizes the mayor "to appoint a member of the city 
council to supervise and direct any particular phase of the government 
of the city •.• " contemplates a commission form of government wherein 
executive and legislative !lower is vested in the city council. Under such 
charter, the mayor is authorized to select a councilman and assi~ or 
appoint him to supervise and direct a particular phase of the murucipal 
government. 

As a general rule, the council or other governing body of a municipal corporation is 
the general agent of the corporation for all purposes and exercises all the corporate 
powers not expressly committed by law to other boards or officers. 63 C.J.S. MUnicipal 
Corporations s. 153, p. 313. With respp.ct to the power of appointment tn municipal boards 
or agencies, the general rule is that, in the absence of a charter provision authorizing the 
mayor or some other officer to exercise such power, the council or governing body is the 
only agency which may exercise the power to appointment. Ex Parte Stone, 192 P. 71 
(Cal. 1920); City of Princeton v. Woodruff, 104 N.E.2d 748 (Ind. 1952); Foti v. Montero, 
146 So.2d 789 (La. 1962). Thus, unless the charter so directs, the mayor has no authority 
to appoint municipal officers. 

T1ie mayor, on the other hand, is generally deemed to be the chief executive officer of 
the city. 63 C.J.S. Municipal Corporations II. 542, p. 998. However, the actual, functions 
and powers of the mayor are dedved from and depend entirely on the munici~al charter; 
the mayor possesses only those powers expressly granted or necessanly implieCl 
therefrom. Cr., Municipal Court, City of Fort Lauderdale v. Patrickl 24;1 So.2d 195 (Fla. 
1970), affd 254 So.2d 193 (Fla. 1971), in which the court held that a CIty charter provision 
authorizing the mayor to take command of the police force and govern by proclamation 
under the direction of the city commission during times of grave public emergency did 
not confer authority on the mayor to establish a curfew in an area of the city affected by 
riot, in view of another provision of the city charter which vested the legislative power 
in the council and required that enactments of a penal nature be effected by ordinance. 
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The mayor's functions as prescribed in the municipal charter differ in various 
municipalities. The mayor's power may be legislative, executive, or judicial, according to 
the particular governing law. In some cities, the mayor as chief executive has supervision 
over the minor officers of the municipality not expressly made subject to the control of 
other officers or boards, while in others his powers are primarily executive and 
administrative and, as the executive head of the municipality he has ~eneral supervision 
over all the departments of the city government. See 63 C.J.S. MuniCIpal Corporations s. 
543(a), p. 999. 

It woUld appear that an important factor in considering the relationship of the mayor 
to the city council, and the allocation of legislative and executive power between elected 
munidpal officers, is the form of city government which is contemplated by the city 
charter. In McQuillan Municipal Corporations s. 912, p. 643, the author lists various 
types of municipal government, the most common of which are the In!lyor-and-council or 
aldermanic plan, the commission-manager plan, and the commission plan. Each of these 
plans comprehends different powers and functions of the mayor and the governing body. 

In the mayor-and-council system, the executive and administrative affairs of the 
municipality are in the hands of the mayor, while the legislative_power is vested in the 
council. McQuillan Municipal Corporations s. 9.17, p. 655_ The municipal charter 
generally gives to the mayor the power of appointment of all principal officers, except 
those who are elected. ld. 

In the commission form of government, the commissioners or members constitute a 
municipal board and exercise all municipal powers, including legislative, executive, 
administrative and judicial powers. McQuillan Municipal Corporations s. 9.18, p. 661. 
The commission plan has been held constitutional in most states, the courts reasoning 
that constitutional principles of separation of powers are not applicable to municipalities. 
ld; also see Kaufman v. City of Tallahassee, 94 So. 697, 699 (Fla. 1923). In some cities 
possessing the commission form, the electors vote by name for an individual 
commissioner to take charge of a department; in others, the commissioners as a body 
assign the commissioners to various departments. ld. at 667. Each commissioner then 
serves as the head of, and administers, the department for which he is responsible. ld. 

The commission-manager form of government :p'laces the executive and administrative 
functions in the hands of a city manager. McQwllan Municipal Corporations s. 9.21, p. 
678. 63 C.J.S. Municipal Corporations s. 543(b), p. 999. The conurussion constitutes a 
legislative or policymaking body which generally supervises the city manager. See 
Bryant v. City of Lakeland, 28 So.2d 106 (Fla. 1947). The city charter may authorize the 
c~ty manager to appoint department heads. See Glendinning v. Cherry, 14 So.2d 794 (Fla. 
1943). 

An examination of the Winter Springs City Charter (Ch. 72·718, Laws of Florida) 
reveals that the form of government provided therein does not exactly conform to any 
of the three forms discussed above. The charter provides for a five-member city council 
and a mayor. Sections 4.01, 4.05, Art. IV, Win.ter Springs City Charter. The general 
powers and duties of the council are set forth at s. 4.06, Art. IV: 

All powers of the city shall be vested in the council, except as otherwise 
provided by law or this charter, and ':he council shall provide for the exercise 
thereof and for the performance of all duties and obligations imposed 0'1 the 
city by law. (Emphasis supplied.) 

In addition, s. 7.01, Art. VII, states that the council 

may establish city departments, officers or a~encies in addition to thoee created 
by this charter and may prescribe the functions of all departments, offices and 
agencies. (Emphasis supplied.) 

The powers and duties of the mayor are provided in s. 4.05, Art. IV: 

At each relZUlar election, a mayor shall be elected for a term of two years. He 
shall preside at meetings of the council, shall be recognized as head of the city 
government for all ceremonial purposes, and be the governor for purposes of 
military Jaw .... [T}he mayor of the city shall be the chief executit'e officer of 
the city and shall act and serve as chairman of the city council. The mayor shall 
not vote except in case of a tie vote of the council. The mayor majl appoint a 
member of the city council to supervise and direct any particular phase of the 
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government of the city. Within ten days after the adoption of any ordinance by 
the city council, the mayor shall have the power to veto said ordinance and 
return it to the council at the next re~ar meeting with a written message. It 
shall require a two-thirds vote of the cIty council to pass the ordinance after the 
mayor's veto. (Emphasis supplied.) 

Other duties of the mayor are set forth in other parts of the charter and include, inter 
alia, the authority and auty, subject to the approval of the council, to appoint a city clerk 
(s. 4.10, Art. IV), to appoint a Clty attorney (s. 7.02, Art. VII), and to prepare the city's 
budget for submission to the city council (s. 8.02, Art. VIII). . 

It should be noted that under Art. VI of the charter, the city cotmcil is authorized, but 
not required, to appoint a city manager who shall be "chief administrative officer" of the 
city. However, I have been informed that the city council has not appointed a city 
manager; the town is currently governed by the mayor and council. 

When ss. 4.01 and 4.05, Art. IV of the charter are read to~ether, it is apparent that all 
power (executive, legislative, and administrative) is vested m the city council, except as 
otherwise provided by law or the charter. Thus, although the mayor is designated "chief 
executive officer," in reality the mayor possesses only those executive powers which have 
been expressly granted him; the council is vested with all other executive powers. Of. s. 
6.03, Arl. VI, Ch. 72-718, Laws of Florida, providin~, inter alia, that the city manager 
shall be responsible to the city council for all admirustrative affairs placed in his charge 
by or under the charter and shall perform such other duties as may be required of him 
by the council. 

It appears, therefore, that the charter (absent implementation of ss. 6.01·6.03, Art. VI 
of the charter by the city council by appointment of a city manager) essentially 
contemplates a commission form of government where the mayor is authorized to 
determme which councilman shall administer a particular phase of the municipal 
governmoant. There is no provision in the charter which makes the mayor's assignment 
or appointment of the councilmen to supervise and direct particular phases of city 
government subject to the approval of the council; therefore, the council is not authorized 
to approve or disapprove the mayor's choices. Of. Indyk v. Klink, 297 A.2d 5 (N.J. 1972), 
holding that, where a governing statute provided that all administrative functions were 
to be allocated to one or another of the municipal departments with the head of each 
department appointed by the mayor, the town council was unauthorized to appoint a city 
attorney or cIty manager. Moreover, it might further be noted that the authority of the 
mayor to appoint a councilman to supervise and direct any particular phase of the city 
government relates to the form of government and the distribution of powers among 
elected officers. See s. 166.021(4), F. S. Changes ~n the form of municipal government and 
the distribution of powers among elected officials cannot be made by the city council 
pursuant to its home rule powers tmder Ch. 166, F. S., without approval by referendum 
of the city's electors as provided in s. 166.031, F. S. In the absence of such approval, the 
cited provisions of the charter act govern and control both the city council and the mayor 
in this regard. 

The foregoing analysis of the City of Winter Springs Charter harmonizes and gives 
effect to each of the subject provisions of the charter and further permits the mayor and 
the council to each possess their own "lawful spheres of operation." See generally, Alsop 
v. Pierce, 19 So.2d 799 (Fla. 1942). 

70 



ANNUAL REPORT OF THE ATTORNEY GENERAL 

078·32-March 2, 1971:1 

MUNICIPALITIES . 

MAY ESTABLISH CITY COMMISSION DISTRICTS IF 
AUTHORIZED BY CHARTER 

CITY COMMISSION DISTRICTS MUST BE 
BASED ON POPULATION 

To: John H. Schoeberlein, City Manager, Pompano Beach 

078·32 

Prepared by: Patricia R. Gleason, Assistant Attorney General, and Dennis J. Wall, Legal 
Research Assistant 

QUESTIONS: 

1. Does a municipality have the power to "split" or otherwise alter 
election precincts established by the board of county commissioners in 
order to create uniform city commission districts for the election of 
members of the governing body of the municipality? 

2. Must city commission district boundaries be based solely upon 
population figures, or may they be established upon the basis of voter 
registration figures? 

SUMMARY: 

The governing body of a municipality, if authorized to do so by the city 
charter, has the power to delineate city commission election districts, but 
in doing so may not "split" or otherwisa alter election precincts 
established by the board of county commissioners. . 

City commission districts may be formed upon the basis of population 
figures or voter registration figures, but voter registration figures may be 
Wled only insofar as the distribution of registration figures approximates 
the distribution of a population base. 

AS TO QUESTION 1: 

Your first question presupposes that the governing body of the city I?ossesses the power 
to redistrict the city for the purpose of requirin~ that the city conurussioners be elected 
solely by voters in the designated city commisslOn districts in which they reside. Your 
letter states that the city commissioners are now required to be elected by a citywide 
vote, presumably by the terms of the existing charter act. Section 166.021(4), F. S. 1977, 
in pertinent part specifies that no changes in a special law or municipal charter are 
.eermitted with respect to "the terms of elected officers and the manner of their election" 
(Emphasis supplied.) without the approval by referendum of the electors of the 
municipality as provided in s. 166.031, F. S., relating to charter amendments. Similar 
language was employed in s. 11(I)(a), Art. VIII, Stat~ Const'. 1885, which provided that 
the Dade County Charter would, inter alia, fix the "method of election" of the Board of 
County Commissioners of Dade County. In construing this provision, the Supreme Court 
of Florida in the case of Dade County v. Young Democratic Club, 104 So.2d 636, 638 (Fla. 
1958), stated as follows: 

"Method" has to do with the way or means of doing a thing. It is ofteu referred 
to as the mode, plan, design or manner in which a project is executed. 

Accord: In Re Advisory Opinion to the Governor, 116 So.2d 425, 428 (Fla. 1959), and AGO 
075·158 (applying the above definition to the similar phrase "manner of their election" in 
s. 166.021(4) and concluding that said section governs "the filling of aU vacancies on a 
municipal legislative body"). 

It is clear that a change from subdistrict residency requirements for city commissioners 
who are elected by citywide vote to the election of city commissioners from single· 
member districts, which is the substance of the proposal outlined in your letter, is a 

71 



078·32 ANNUAL REPORT OF THE ATTORNEY GENERAL 

chan~e in tile method, way, means, plan, design, or manner in which city commissioners 
are elected. Compare Dade County v. Young Democratic Club, supra, in which the court 
hllld that conducting county coIllI!lission elections on a nonpartisan basis was a "met lod 
of election" controlled by the Dade County Charter within the meaning of s. l1(l)(a), Art. 
VIII, State Const. 1885, with AGO 074-25, in which I gave my opinion upon the 
applicability of s. 166.021(4), supra, to a proposed change in the Pensacola City Charter. 
The Pensacola City Chartar provided for the election of ten city council members, two 
from each ofnve wards. Altnough elected by citywide vote, each city council member was 
required to reside in the particular ward from which he or she ran for office. Any city 
council member who ceased to do so would immediately forfeit his or her office under the 
terms of the charter. It was proposed that the charter be amended to permit a council 
member who changed legal residence from the ward from which he or she was elected 
to another ward dUling the term of office to serve out the unexpired portion of the term. 
I was of the opinion that such a proposed change of the cit' en, tter was not subject to 
the requirements imposed with reference to the "manner'· of election of city 
commissioners by s. 166.021(4): 

Th~l~iffiuirement that a councilman be a resident, qualified voter of his ward is 
a q . cation for office. There is nothing in [so 166.021(4)] which requires a 
referendum of the electorate in order to change charter provisions relating to 
qualifications for office. [Attorney General Opinion 074-25.J 

The proposal outlined in your le(..;er would do more than establish qualifications for office; 
it would, as above noted, change the manner in which city commissioners in the City of 
Pompano Beach are elected. Therefore, the proposal you describe is subject to s. 
166.021(4), F. S. 1977, so that, before the city charter may be amended in this fashion, 
the proposal YOll describe must be subxr-itted to a rfilferendum of the electors of the city 
pursuant to s. 166.031, F. S. 

With reference to providing for city commission. districts by charter amendment, s. 2(a). 
Art. VIn, State Const., provides that city charters may be amended pursuant to general 
or special law. Sections 166.031 and 166.021(4), F. S. 1977, are such general. laws. 
Further, under s. 2(b), Art. VIII, State Const., municipalities have such governmental, 
corporate, and proprietary powers as are not "otherwise provided by law." No law 
provides for the delineation of city commission districts. Of: Ch. 165, F. S., providing for 
municipal incorporation, and Ch. 98, F. S., part of the Florida Election Code, neither of 
which contains any provisions even remotely related to the area under discussion. 

Neither does s. 6, Art. VI, State Const., present a bar to the exercise by a municipality 
of the power to establish city commission distlicts for the municipal purpose (defined in 
~. 166.021(1) and ~2» .of electing cit~ co~ssione.r~ solely by vote of the electors residing 
m each defined district. That constitutional proVIslon states as follows: 

Registration and elections in municipalities shall, and in other govel'lllnental 
entities created by statute may, be provided by law. 

"Registration" is the method provided for ascertaining those individuals who qualify as 
voters. State ex rei. Morford v. Tatnall, 21 A.2d 185, 189 (Del. 1941); People ex rei. 
Stapleton v. Bell, 23 N.E. 533, 535 (N.Y. 1889). It has no apparen. t relation to the power 
to define city commission districts. "Elections" is a term Which has primary reference to 
the very act of selecting a person to fill an office, as opposed to the acts necessary to 
prepare for the exercise of such a selection: 

The word "election", when standing alone, is defined as the act of choosing; 
choice; the act of selecting one or more from others. [Alexander v. Booth, 56 
So.2d 716, 719 (Fla. 1952).J 

Accord: In Re Advisory Opinion to the Governor, 116 So.2d at 428 (primary meaning of 
"election" is the act of choosing); Nelson v. Robinson, 301 So.2d 508, 510 (2 D.C.A.), cert. 
denied, 303 So.2d 21 (FIa. 1974) ("paramount purpose of an election" is to afford the 
means and opportunity for "a full, free and Q1>en choice"); and AGO 074-311 (primary 
meaning of "election" is the act of choosing). Thus, in the case of Pearson v. Taylor, 32 
So.2d 826 (FIa. 1947), the Florida Supreme Court directed the trial court to dismiss an 
election contest of a local referendum held on the question of prohibiting the sale of 
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liquor, a contest filed on the ground that the referendum was initiated by a petition which 
contained fewer than the minimum number of Bignatures established by statute for 
initiating such a referendum. The court's action was based upon the r"tionale that 
matters occurring before an "election" form no part thereof: 

To hold an election is to make a choice .... The duties required to be done 
leading up to the election, while in many respects may be mandatory, are in no 
respect a part of the election. [Pearson v. Taylor, supra, at 827.J 

Similarly, the apportionmect of city commissiOl'J: districts prior to an election does not 
form a: part of ths election. Apportionment or districting or redistricting is a geographical 
division of territory for the purpose of electing representatives of the people of such 
territory to governments, not an election. Section 6, Art. VI. supra, would ther,,fore 
appear to be inapplicable to the exercise of such power by municipalitil'8 in connection 
with the election of members of the city council. Since the power to define city 
commission districts is not a power prohibited to municipalities (s. 166.021(1). F. S.) or 
"expreRsly preempted to state or county government by the constitution or by general 
law" (s. 166.021(3)(c» or "otherwise provided" by law (s. 2(b), Art. VIII, State Const.), it 
would appear thEtt the governing body of a municipality may by ordinance submit a 
charter amendment to the city electors for approval to establish the districts from which 
members ?f. the munjcipality's governing body will be elected solely by the vote of the 
voters reSIding therem. 

Turning now to the specific question presented by your inquiry, s. 98.031, F. S. 1977. 
vests the board of county commissioners with limited autnority to "alter or create" 
county precincts upon recommendation and approval of the county supervisor of 
elections. The only Involvement in the alteration or creation of county precmcts which 
the governing body of a municipality may have is stated in s. 98.091(1). F. S. 1977: 

The board of county commissioners, with the concurrence of the supervisor of 
elections, may arrange the boundaries of the precincts in each municipality 
within the county to conform to the boundaries of the municipality, subject to 
the concurrence of the governing body of the municipality .... 

The division of a county into county voting precincts cannot be said to be a municipal, 
governmental, corporate, or proprietary l?ower, nor something done for a municipal 
pw-pose. This power is instead one "othel'Wlse provided" by law (i.e .. by ss. 98.091, 98.031, 
supra) within the meaning of s. 2{b). Art. VIII, State Const. The only "power" 
municipalities may exercise in this regard is to concur or disagree with the ~xercise of 
the discretionary authority w.anted by s. 98.091 to the board of county cOInmissioners to 
establish (with the concurrence of the county supervisor of t'lections) the boundaries of 
the county precincts in a municipality within the county in conformity with the 
boundaries of the municipality. 

As a result of the foregoing analysis, it would appear that a municipality must. after 
an amendment of the city charter where such would be necessary as earlier indicated, 
redistrict in such a manner as to ali~ the boundaries of its proposed c;,·y commission 
districts with the lines or geographic boundaries of the county :precincts within the 
municipality and with the boundaries of the municipality. Even If. and I express no 
opinion on this subject, a municipality possesses the power to create its own precincts or 
wards for use in city commission elections. a municipality possesses no powers of voter 
registration. The registration of electors for all elections is a function confided to the office 
of the county supervisor of elections by s. 98.041, F. S. 1977: 

A permanent single registration system for the registration of electors to 
qualify them to vote in all elections is provided for the several counties and 
municipalities. This system shall be put mto use by nll municipalities and shall 
be in lieu of any other system of municipal registration. Electors shall be 
registered in pursuance of this system by the supervisor [of elections] or by a 
deputy supervisor, and electors registered shall not thereafter be required to 
register or reregister except as provided by law. 

See, e.g., Richey v. Indian River Shores, 337 So.2d 410. 412·13 (4 D.C.A. Fla., 1976), aff'd. 
348 So.2d 1 (Fla. 1977), (the registration systemprovided. for in s. 98.041 is "in lieu of all 
other registration I'ystems") and AGO 072·221 (Florida Election Code vests responsibility 
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for registration of voters "in the several county supervisors of elections'~. Also see AGO 
074·90 (permanent single registration system established by s. 98.041 "is mandatory for 
all mumcipalities"); AGO 073484 (Legislatw'e, by enacting s. 98.041, "has preem'pted all 
matters of municipal voter registration"); and AGO 073426 (same). Thus, municipalities 
have no legal or practical alternative but to use county precinct.'! as the basis for city 
commission districts. Otherwise, the city will first have to seek the assistance of the 
county supervisor of elections in recommending to the board of county commissioners 
any feasible changes in the boundaries of county precincts lying either wholly within or 
partly within and partly withotlt the city limits. 

AS TO QUESTION 2: 

It is clear that population figures must be used as the basis for city commission 
districts, and that voter registration figures may not be used except insofar as the 
distribution of remstration figures approximates the distribution of a population base. 
Avery v. Midland County, 390 U,S. 474, 481, 484·85 (1968) (equal population basis of one 
person, one vote principle extended to districts for all "units of local government having 
general !.'overnmental powers over the entire geographic area served by the body")' 
Moore v. City of Pacific! 534 S.W.2d 486, 503·04 (Mo. App. 1976) (applyin~ principle stated 
in text to basis of distncting for city aldennanic wards). See Perry v. City of Opelousas, 
515 F.2d 639, 641 & n. 2 (5th Cir. 1975) (court·ordered city council districts based upon 
population figures); Yelverton v. Driggers, 370 F. Supp. 612, 614·15 (M.D. Ala. 1968) 
{violation of one person, one vote principle alleged as to city voting wardsi such claim 
must be based primarily upon population figures)i and AGO 075·143 (one person, one vote 
requirement founded on concept of "population equality"). Cf. In re Apportionment Law, 
263 So.2d 797, 802 (Fla. 1972) (quoting United States Supreme Court to effect that 
population is controlling criterion of validity of legislative apportionment plans). The 
reason that popUlation fi~es are used as the basis of districting was stated by the 
Supreme Court of the Umted States in the case of Burns v. Richardson, 384 U. S. 73, 92· 
93 (1966), as follows: 

Use of a registered voter or actual voter basis presents an additional problem. 
Such a basis depends not only upon criteria such as govern state citizenship 
but also upon the extent of political activity of those eligible to register and 
vote. Each is thus susceptible to improper influences by which those in political 
power might be able to perpetuate I.Ulderrepresentation of groups 
constitutionally entitled to participate in the electoral process, or perpetuate a 
"ghost of prior malapportionment." 

078·33-March 2, 1978 

MUNICIPAL HOUSING AUTHORITY 

APPLICABILITY OF LAW WAIVING SOVEREIGN IMMUNITY 

To: John A. Grant, Jr., General Counsel, Tampa Housing Authority, Tampa 

Prepared by; Patricia R. Gleason, Assistant Attorn~y General 

QUF.,STION: 

Is a municipal housing authority a "state agency or subdivision" for the 
purposes of and within the scope of s. 768.28, F. S., as amended; and, if so, 
what effect does that statute have on the tort liability of the authority? 

SUMMARY: 

A municipal housing authority is included within the definitional scoRe 
of s. 768.28, F. S., us amended. Although a municipal housing authorlty 
may not have pOSl~essed sovereign immunity prior to the Legislature's 
waiver of sovereign immuluty contained in s. 768.28, as alnended, the 
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statute now expre8Bly provides that the limitations of liability contained 
in the 8tatute are applicable to all agencies and Bubdhislons of the state 
(as defined in 8. 768.28[2]) regardless of whether they p08Be8Bed sovereign 
immunity prior to July 1, 1974. Therefore, pending judicial determination 
to the contrary, the provisions of s. 768.28, as amended, Including the 
monetary limitations on tort liability set forth therein. are applicable to 
a municipal housing authority. 

Section 768.28, F. S., fiB amended by Chs. 77·47 and 77·86, Laws of Florida, provides in 
part: 

In accordance with s. 13, Art. X, State Constitution, the state, for itself and for 
its agencies or subdivisions, hereby waives sovereign immunity for liability for 
torts, but only to the extent specified in this act. Actions at law against the state 
or any of its agencies or subdivisions to recover damages in tort for money 
damages against the state or its agencies or subdivisions for injury or loss of 
property, personal injury, or death caused by the negligent or wrongful act or 
omIssion of enY' employee of the agency or Bubdivision while actinr, within the 
scope of his office or emplor,ment under circumstances in which the state or 
such agency or SUbdivision, If a private person, would be liable to the claimant 
in accordance with the general laws of this state, may be prosecuted subject to 
the limitations specified in this act. {Emphasis Bupplied.} 

Section 768.28(5), as amended by s. I, Ch. 77·86, Laws of Florida, establishes monetary 
limitations on the liability of "the state, its agencies and subdivisions." Section 768.28(2) 
defines the phrase "state agencies and subdivisions" to include: 

... the executive departments, the legislature, the judicial branch, and the 
independent establishments of the state; counties and municipalities; and 
corporations primarily acting as instrumentalities or agenL'ics of the state, 
counties, or municipalities. (Emphasis supplied.) 

It seems clear that a municipal housing authority created and operating under Ch. 421, 
F. S., is within the purview of the above.quoted definition. Section 421.04(1), F. S., states 
in pertinent part: 

In each city as herein defined, there is hereby created a public body corporate 
and politic to be known as the "Housing Authority" of the city . ... (Emphasis 
supplied.) 

A housing authorIty created pursuant to Ch. 421 to perform "the public nnd essential 
governmental functions" set forth therein becomes operative when the governing body 
of the city declares a need for the housing authority to function (s. 421.04), and the 
mayor, with the approval of the governing body of the city. appoints the housing 
authority commisslOners (s. 421.05). A municipal housing authority is legislativelv 
declared to constitute "u public body corporate and politic" (s. 421.07), and is vested with 
some ordinary corporate powers as well as the power to, inter alia, issue debentures (s. 
,121.14), operate housing projects (s. 421.08(4», and acquire real property by the exercise 
of eminent domain (s. 421.12). Therefore, there is no doubt but that a mumcipal housing 
authority is a public corporation or public quasi-corporation which discharges duties 
delegated to it by law within the boundaries of the municipality:. See Forbes Pioneer Boat 
Line v. Board of Commissioners of Everglades Drainage Dist., 82 So. 346, 350 (Fla. 1919), 
and O'Malley v. Florida Ins. Guaranty Association, 257 So.2d 9 (Flu. 1971), in which the 
court listed housing authorities flS examples of public corporations in Florida. Accord: 
Attorney General Opinion 077·92. 

It should be noted, however, that no Florida court has determined whether Or not a 
housing authority is subject to tort liability. This question has, however, been litigated 
in other jurisdictions, and a majority of courts have concluded that a housing authority 
does not possess sovereign immunity. See Muses v. Housing Authority of City and 
County of San Francisco, 189 P.2d 305 (Cal. 1948); Tyhurst v. Housing Authority of Los 
Angeles, 29 Cal. Rptr. 239 (Cal. 1963); Knowles Y. Housing Authority, 95 S.E.2d 659 (Ga. 
1956); Hill v. Housing Authority of Allentown, 95 A.2d 519 (Pa. 1953); Goldberg v. 
Housing Authority of City of Newark, 175 :~.2d 438. (N.J. 1962); and also see Annat., 61 
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A.L.R.2d 1247 and cases cited therein. An examination of judicial decisions which have 
considered housing authorities la'il's virtually identical to Ch. 421, F. S., discloses that the 
courts have found that a housing authority was subject to tort liability because th(\ 
activities of an authority were proprietary rather than governmental in nature. See, e.g., 
Muses v. Housing Authority, supra, in which the court noted that the business of a 
housing authority (i.e., pr(.lliding low-income housing) was commercial in nature even 
though it was required to operate without profit, and that when the state 

steps out from its all supreme position as ruler and competes with industry or 
labor then, so far as tort liability is concerned, it must be held to be acting in a 
proprietary capacity and be subject to the same liability for its torts as private 
parties. 

Compare Suwannee County Hospital Corp. v. Golden, 56 So.2d 911, 913 (Fla. 1952), in 
which the court held that a hospital district was not possessed of sovereign immunity 
because its activities fell "more clearly in the category of 'proprietary' functions tnan 
'governmental' ... ," and Circuit Court v. Dept. of Nat. Resources, 339 So.2d 1113, 1115 
(Fla. 1976), in which the court noted that Suwannel.' stood for thp principle thi,t Un public 
corporation whose functions are local rather than state-wide does not share the sovereign 
immunity of the state." 

However, in light of recent legislative amendments to the provisions of s. 768.28(5), 
F. S. (assuming the validity vel non thereof), it appears that the monetary limitations on 
liability specified therein are now applicable to all state agencies and svbdivisioml of the 
state. as defined in s. 768.28(2). regardless of whether these agencies and subdiviflions 
possessed sovereign immunity prior to July I, 1974. See s. 1, Ch. 77·86. Laws of Florida, 
amending s. 768.28(5). Thus, in AGO 077·113, I stated, in part: 

. . . the statements in AGO 075·114 and AGO 076-41 to the effect that the 
liability limits of s. 768.28. l<"lorida Stat\\tes, do not apply to municipalities and 
hospital districts [because such entities possessed no sovereign immunity and 
>ave been held to be subject to tort liability] ~o longer obtain, and to that 
':;tent, those opinions are hereby modified. 

Accordingly, I am of the opinion that a municipal housing authority is within the 
purview of s. 768.28, F. S., as amended, and that, in the absence of a judicial 
determination to the contrary, the monetary limitations on liability contained in s. 
768,28(5) as amended, are applicable to such authority. 

078·34-March 2,1978 

CONSTITUTIONAL AMENDMENTS 

CONSTRUCTION OF s. 14, ART. X. STATE CONST. 

To: Barry Richard, Reprf'sentative, 112th District, Coral Gables 

Prepared by: David K. Miller, Assistant Attorney General 

QUESTIONS: 

1. Does the language appearing on the ballot by which the voters 
adopted s. 14, Art. X, State Canst., have any bearing on the c;:m.struction 
of the constitutional provision? 

2. If JiiO, what is the meaning of the phrasp. I!fully funded" in the ballot 
provision? 

3. What is the meaning of the phrase "sound actuarial basis" in th~ 
constitutional provision? 

76 



___ ~_...:.:A::.::.N:.;:.NU~A==L::...:R,-,-,E=PORL9_I..THE ATI'ORNEY GENERAL 

SUMMARY: 

Section 14, Art. X, State Const., prohibits all governmental unit 
refuement and pension systems supported by public funds from granting 
rncreascs in benefits unless those increases are funded on a "sound 
actuarial basis." The summary of this amendment which appeared on the 
amendment election ballot was worded to provide that such increases be 
"fully funded." The courts may use an amendment election ballot 
llrovision as a guide in construing the constitutional amendment, where 
the amendment's purpose is unclear, but there is no aBsUl'once that the 
courts will give the ballot provision great weight. In the instant case, 
considering the context in which the terms are used, the ballot language 
"fully funded" is not substantially different in meaning from the 
constitutional language "sound actuarial basis." 

In November 1976. the voters of Florida approved an amendment to Art. X of the 
Florida Constitution, adding a new s. 14. The new section provides: 

State retirement systems benefit changes.-A governmental unit responsible 
for any retirement or .pension system supported in whole or in part by public 
funds shall not after January I, 1977, provide any increase in the benefits to 
the members or beneficiaries of such system unless such unit has made or 
concurrently makes provision for the funding of the increase in benefits on a 
sound actuarial bm;is. (Emphasis supplied.) 

The voters approved this provision in the election of November 1976. The proposed 
amendment was reflected on the ballot as follows: 

Proposing U> add Section 14 to Article X of the State Constitution to provide 
that increases in the benefits payable under any governmental supported 
retirement system after January 1, 1977, be fully funded by the governmental 
unit. (Emphasis supplied.) 

Your first <,iuestion concerns whether the ballot provision may be used in construing 
the constitutlOnal provision. I cannot answer this question with absolute assurance, 
because the question is primarily one for the judiciary to resolve on a case-by-case basis. 
As a general rule of constitutional construction, however. the courts will consider 
materials e"trinsic to the Constitution where necessary to determine the intent of the 
framers. These extrinsic materials may include the particular provision's historical 
background and contemporaneous statement.,> of pW'Pose. See In re AdvisorY' Opinion to 
the Governor, 276 So.2d 25 (Fla. 1973); State v. Florida State Improvement Commission, 
60 So.2d 747 (Fla. 1952); and Lummus v. Florida Adirondack School, 168 So. 233 (Fla. 
1934). 

Conceivably the ballot language quoted above could have some significance in 
reflecting the intentions of the voters who ratified s. 14, Art. X, State Const. I therefore 
cannot conclude that the ballot language is of no sigu:Lcance or must be completely 
disregarded. 

In order to answer your question thoroughly, however, I mllst qualify this response. 
The courts will resort to use of e,,1;rinBic materials only when the purpose of a 
constitutional provision is unclear frOID its language and context. City of St. Petersburg 
v. Briley, Wild and Associates, Inc., 239 So.2d 817 (Fla. 1970); 16 C.J.S. Constitutional 
Law s. 29 (1956). Therefore the courts will probably not refer to the contents of the ballot 
provision at all unles$ the constitutional language is unc1p.ar on its face. 

1 further note that, even if the courts consideL the language of the ballot provision in 
construing the Constitution, the courts may not accord that language great weight. The 
courts will not invplidate a constitutional amendment which has been approved by tha 
voters based on a formal or technical defect in the submission. Sylvester v. Tindall, 18 
So.2d 892 (Fla. 1944); State ex rel. Landis v. Thompson, 163.30. 270 (Fla. 1935); Collier v. 
Gray, 156 So. 40 (1934). This rule may be based on an unspoken assumption that the 
voters are familiar with the provisions they have approved. This assumption is supporteci 
by the constitutional requirement that the actual text of the proposed amendment be 
published in each county prior to the amendment election. Section 5(b), Art. XI, State 
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Const. For this reason, I qualify my conclusion with the suggestion that the courts may 
not regard the ballot language as highly persuasive in construing the Constitution. 

Your second and third questions concern the meaning of the phrases "fully funded" in 
the ballot provision and "sound actuarial basis" in the constitutional provision. These 
questions may be considered together. Florida law does not require the ballot provision 
to reflect the exact text of the proposed amendment so long as it reflects the substance 
of the amendment. Section 101.161, F. S.; AGO 076-189. Presumably the Legislature, 
which drafted the ballot provision, intended it to reflect the substance of the proposed 
amendment. 

The purpose of this constitutional amendment was to assure that public employee 
retirement payor pension increases are adequately funded. Retirement or pension 
syst.ems by their nature are subject to future claims which are potentially a.l.most infinite, 
and which cannot be presently determined with mathematical certainty. For this reason, 
the phrase "fully funded" appearing on the ballot provision cannot mean that a system 
is required to maintain reserves sufficient to cover all potential claims, to a mathematical 
certainty. That result would be impractical, if not impossible. Rather, the phrase must 
mean that a system is required to maintain reserves sufficient to cover its probable 
claims, as prudently determined with reference to risk based on statistical and 
demographic computations. The term "fully" means abundantly provided or sufficient 01' 
ample. See City of Orlando v. Evans, 182 So. 264, 268 (Fla. 1938), 

The phrase "sound actuarial basis" appearing in the Constitution has substantially the 
same meaning. The phrase requires retirement and pension systems to accumulate and 
administer their reserves in accordance with the principles of the actuarial profession so 
as to cover probable claims resulting from benefit increases. An actuary is defined as: 

One whose profession is to calculate insurance risks and premiums; a person 
skilled in the theories and mathematical problems involved in making these 
calculations. [1 C.J.S. Actuary, pp. 1448-49 (1936).) 

I conclude that the ballot provision is not substantially different in meaning from the 
constitutional provision. 

078-35-March 2, 1978 

DEPARTMENT OF OFFENDER REHABILITATION 

CONfINUED APPLICABILITY OF STATE INSTITUTIONS 
CLAIMS FUND TO DEPARTMENT 

To: Louie L. Wainwright, Secretary, Department of Offender Rehabilitation, Tallahassee 

Prepared by: William C. Sherrill, Jr., Chief Trial Counsel 

QUESTION: 

Does Ch. 77-120, Laws of Florida, change the conclusion of AGO 077-12 
regarding the applicability of s. 402.181, F. S., to the Department of 
Offender Rehabilitation? 

SUMMARY: 

Section 402.181, F. S., continues to be applicable to the Department of 
Offender Rehabilitation created by Dh. 75-49, Laws of Florida, and claims 
against the Department of Offender R('habilitation arising from property 
damages and direct medical expenses for injuries caused by escapetlS or 
inmates committed to the custody of thil Department of Offellder 
Rehabilitation may be processed and paid. 

In AGO 077-12, I ~~ncll!ded that s. 402.181, F. S., was not appli.cable to the Department 
of Offender RehabilitatlOn because Ch. 75-49, Laws of Flonda, which created the 
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Department of Offender Rehabilitation, made no reference to s. 402.181, F. S. I further 
noted in AGO 077-12 that: 

Furthermore, while s. 6 of Oh. 75-49 provides that the Division of Statutory 
Revision and Indexing of the Joint Legislative Management Oommittee shall 
prepare reviser's bills to clarify the Florida Statutes so as to reflect the changes 
made bl Oh. 75-49, the Legislature has not yet amended s. 402.181 to includ.e 
institutions under the Department of Offender Rehabilitation, and in its 
discretion mayor may not do so in the future. Accordingly, there is no basis on 
which to conclude that s. 402.181 was made applicable to the Department of 
Offender Rehabilitation by Oh. 75-49. 

Subsequent to the writing of AGO 077-12, the 1977 Legislature met and enacted a 
reviser's bill, Oh. 77-120, Laws of Florida, which provided in s. 9 the following amendment 
to s. 402.181(1), F. S.: 

402.181 State Institutions Claims Fund.-
(1) There is created a State Institutions Olaims Fund, available for the 

purpose of making restitution for property damages and direct medical 
expenses for injuries caused by escapees or inmates of state institutions under 
the Department of Health atld Rehabilitative Services or the Department of 
Offender Rehabilitation. There shall be a separate fund in the State Treasury 
which shall be the depository of all funds used for this purpose by all 
institutions under the supe1"l,sion and control of the Department of Health and 
Rehabilitative Services and tlle Department of Offender Rehabilitation. 

With the enactment of the reviser's bill, Oh. 77-120, Laws of Florida, it is now clear 
that the Legislature's intent was that the newly created Department of Offender 
Rehabilitation continue to be covered under the provisions of s. 402.181, F. S., with 
respect to payment of claims for damages caused by escaping inmates. It is noted that s. 
2 of Oh. 75-49, Laws of Florida, which created the Department of Offender Rehabilitation, 
transferred all powers, duties, and functions of the Division of Oorrections of the 
Department of Health and Rehabilitative Services by type four transfer to the 
Department of Offender Rehabilitation. While it was not entirely clear when AGO 077-
12 was issued that the Legislature intended that such type four transfer also have the 
effect of continuing the coverage of payment for damages caused by inmates committed 
to the custody of the new Department of Offender Rehabilitation, it is now apparent that 
the amendment of s. 402.181 by reviser's bill, Oh. 77-120, was intended by' the Legislature 
to confinn that the newly created De,partment of Offender Rehabilitation has been 
covered by the provisions of s. 402.181 SInce its creation by Oh. 75-49. 

It is therefore my ,.,pinion that s. 402.181, F. S., continued to be applicable to the 
Department of Offender Rehabilitation created by Oh. 75-49, Laws of Florida, and claims 
a~ainst the Department of Offender Rehabilitation arising from property damages and 
direct medical expellBes for injuries caused by escapees or inmates committed to the 
custody of the Department of Offender Rehabilitation may be processed and paid. 

078-36-March 2, 1978 

DUAL OFFICEHOLDING 

MEMBER OF PUBLIO HEALTH TRUST BOARD OF TRUSTEES 
:MAY SERVE ON BOARD OF BUSINESS REGULATION 

To: Reubin a'D. Askew, Governor, Tallahassee 

Prepared by: Staff 

QUESTION: 

May a member of the Board of Trustees of the Dade County Public 
Health Trust also serve on the Board of Business Regulation? 
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SUMMARY: 

A member of the Board of Trustees of the Dade County Public Health 
Trust may also serve on the Board of Business Regulation, since 
membership on the board of trustees does not constitute a public office. 

Section 5(a), Art. II, State Const., provides in pertinent part: 

No person shall hold at the same time more than one office under the 
government of the state ... except that .•. any officer may be a member of 
a •.. statutory body having only advisory powers. 

It seems clear that a member of the Board of Business Regulation is an "officer" within 
the purview of the above-quoted constitutional provision. Therefore, the important 
consideration is whether or not a member of the board of trustees of a public health trust 
is also an "officer." 

Although the term "office" has not been constitutionally defined, the Florida Supreme 
Court has stated: 

The term "office" implies a delegation of a portion of the sovereign power to, 
and the possession of it by, the person filling the office •... The term office 
embraces the idea of tenure, duration, and duties in exercising some portion of 
the sovereign power, conferred or defined by law and not by contract. [State ex 
rel. Holloway v. Sheetll, 83 So. 503 (Fla. 1919); emphasis supplied.] 

In AGO 074·232, I concluded that a town councilman could serve as a member of a 
planning commission since 

the commission appears to be statl tt!:'ily vested with no authority to exercise 
any aspect of the sovereign power of the state, the possession aDd exercise of 
such power being an identifying characteristic of an "office." 

That opinion also noted that the exception of s. 5(a), Art. II, supra, with respect to 
statutory bodies having only advisory powers appeared to be a constitutional recognition 
and restatement of this long.established definition. 

An examination of part II of Ch. 154, F. S., which authorizes the creation and 
establishment of public health trusts, reveals that such entities have not been statutorily 
vested with independent powers, but rather possess only such powers as the governing 
body of the county may choose to bestow. For example, s. 154.10, F. S., provides for the 
relationship of the county public health trust to the board of county commissioners, and 
provides that the 

county governing body shall, by ordinance, by contract or lease with the public 
health trust, or by a combination of the foregoing, provide for each of the 
following: 

(1) A method whereby the public health trust shall account to the county 
governing body for all receipts and expenditures of money. 

(2) A method whereby the public health trust shall request, and the county 
governing body may approve, the appropriation and payment of county funds 
to support the lawful purposes of the trust. 

(3) A method whereby the public health trust shall request, and said county 
governing body may effectuate, the issuance of bonds or the borrowing of 
money, pursuant to authority vested in said governing body of the county. 

(7) A procedure whereby the county governing body may approve or 
disapprove of contracts between the board of trustees and labor unions. 
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(8) A method whereby the county governing body may declassify facilities 
as "designated facilities" and provide for the county to assume the ownership, 
operation, governance, or maintenance of such facilities. (Emphasis supplied.) 

Similarly, s. 154.11, F. S., in setting forth the powers of the board of trustees of a county 
public health trust, states that its powers are "subject to limitation by the governing body 
of the county in which such board is located .... " (Emphasis supplied.) 

In light of the foregoing, therefore, I am not persuaded that a board of trustees of a 
county public health trust possesses the independent attributes of sovereignty which are 
characteristic of an office. Moreover, as was stated in AGO 071-324, it is a generally 
established principle that the right to hold office is a valuable one which should not be 
curtailed except by plain provisions oflaw. Attorney General Opinion 071-324 also quoted 
extensively from 42 Am. Jur. Public Officers s. 61, p. 928, providing: 

• . . the rule that provisions imposing disqualifications should be strictly 
construed is applicahle to those which prohibit dual office holding. They should 
not be extended by implication beyond the office or offices expressed, or to 
persons not clearly within their meaning. In other words, they should be 
construed in favor of eligibility. 

Accordingly, in the absence of legislative or judicial determination, I am of the view 
that a member of the Board of Tnistees of the Dade County Public Health Trust may 
also serve on the Board of Business Regulation. 

078-37-March 3, 1978 

DOCUMENTARY STAMP TAX 

ASSESSMENT ON OPEN-END MORTGAGE 

To: Harry L. Cae, Jr., Executive Director, Department of Revenue, Tallahassee 

Prepared by: Harold F. X. Purnell, Assistant Attorney General 

QUESTION: 

Is documentary stamp tax required upon a so-called "open-end 
mortgage" at the time of recordation based upon the maximum amount 
recited therein which could be advanced, or IS tax required based upon 
the portion of the advances authorized which had been made and 
evidenced by the documents presented for recordation? 

SUMMARY: 

The assessment of documentary stamp taxes upon an "open-end 
mortgage" at the time of recordation should be based upon the fixed 
amount of the initial or original debt or obligation and promise to pay 
(exclusive of future advances) and not the maximum amount specified in 
and authorized or which could or may be advanced or loaned under the 
terms of such mortgage. Any additional or future advances or loans made 
pursuru::tt to such mortgage, if evidenced by a separate promissory note, 
nonnegotiable note, or other written obligation to pay money upon 
which payment of the future advances or loans might be enforced in 
court and which may include the original instruments or papers signed 
by the maker of the note or obligation or supplemental instruments 
evidencing such advaD.ces or loans, are subject to documentary stamp 
taxes if and when such future advances or loans are made. 

Section 2Jl.01, F. S., as amended by Ch. 77-414, Laws of Florida, now provides in 
essential part that the taxes specified in Ch. 201, F. S., as amended, shall be paid with 
respect to the several documents or instruments therein described, including mortgages, 

81 

" 

i 
,1 



1 
i , 

1 

078-37 ANNUAL REPORT OF THE ATTORNEY GENERAL 

by any person who makes or records the same or for whose benefit or use the same are 
made or recorded. With respect to mortgages which do not incorporate the certificate of 
indebtedness, a notation shall be made on the note or certificate that the tax has been 
paid and that the proper stamps have been affixed to the mortgage. 

Section 201.08(1), F. S., as amended by s. 2 of Ch. 77-414, provides in pertinent part 
that on mortgages filed or recorded in the state, and for each renewal of the same on each 
$100 of the indebtedness or obligation evidenced thereby, the tax specified therein shall 
be paid. Mortgages recorded in the state which incorporate the certificate of indebtedness 
not otherwise shown in separate inswIDlents are subject to the same tax as other written 
evidences of indebtedness or obligations to pay money and at the same :rate. Where there 
is both a mortgage and a certificate of indebtedness, or obligation, the tax shall be paid 
on the mortgage at the time of recordation, and a notation made on the note, certificate 
of indebtedness, or obligation that the tax has been paid and the proper stamps affixed 
to the mortgage or obligation. 

In the several situations designated in ss. 201.01 and 201.08, F. S. 1977, construing the 
two sections in pari materia, it is manifest that the tax required to be paid on mortgages 
filed or recorded in this state by the person who makes and records the mortgages or for 
whose benefit or use the same are made and recorded is calculated or computed on the 
amount of the indebtedness or obligation evidenced by or secured by sald mortgage. 
Therefore, whether the t1}X required to be paid upon an open-end mortgage at the time 
of recordation is to be based upon the maximum amount recited in such mortgage which 
could or might be advanced thereunder or only the amount initially advanced or loaned, 
i.e., the initial debt or obligation secured by the mortgage, exclusive of any future 
advances, must be determined by the meaning of the terms "indebtedness or obligation" 
as used in and for the purposes of s. 201.08. Gf. s. 199.052(7)(d), F. S. (1976 Supp.), and s. 
697.04, F. S. 1975, which ,Qrovide that any mortgage given for the purpose of creating a 
lien on real property if so expressed therein shall secure not only existing indebtedness 
but also such future advances, whether obligatory or to be made at the option of the 
lender or otherwise, as are made within 20 years from the date of the mortgage (s. 
697.04(1»; and any such mortgage (subject to the tax levied by Ch. 199, F. S.) securing 
future advances shall be paid at the time of execution on the initial debt or obligation 
secured (excluding future advances), which future advances become subject to the 
intangible tax at the time of and upon the sum of any such future advances (s. 
199.052(7)(d». 

In construing the precursor of s. 201.08, F. S., the Fifth Circuit Court of Appeals in the 
case of Lee, State Comptroller v. Kenan, 78 F.2d 425 (5th Cir. 1935), held that an 
obligation to pay money usually refers to a direct written promise to pay a stated sum 
and not to the duty to pay an amount that may be established by proof of extrinsic facts. 
The case involved a '<:'~ntract for the sale of electric current over a period of years. The 
court held that the contract did not fix a debt and promise its payment and was not an 
obligation to pay money within the meaning of the statute. 

Sfrnilarly, in Metropolis Pub. Co. v. Lee, 170 So. 442 (Fla. 1936), the Supreme Court of 
Florida held that advertising agreements between newspapers and theIr customers to 
secure commercial advertising space wherein the customers agreed to pay for the space 
as used, after the advertising has been run, on a sliding scale according to the amount of 
space used were not subject to documentary stamp tax, since the agreements were on 
their face merely executory agreements to purchase advertising space, the amount of 
which was uncertain, and no obligation to pay aroB(' until the advertising was run. The 
court also stated that a stamp tax could not be sustained under the former statute, the 
essential terms of which are the same as the present law, unless the trallSaction is clearly 
within the terms of the statute and that the statute levying and imposing excise taxes on 
documents must be strictly construed and all doubts and ambiguities resolved in favor of 
the taxpayer. 

The conclusion reached herein is further supported by Maas Brothers, Inc. v. 
Dickinson, 195 So.2d 193 (Fla. 1967). There th? Supreme Court of Florida expressed the 
view that s. 201.08(1), F_ S. 1963, the material terms of which for the purposes of this 
opinion are the same as the present statute, did not contemplate the taxation of 
instruments when the actual debt or liability thereunder was dependent upon a 
contingency. In this case, the court ruled that a retailer's flexible charge account 
application agreement was dependent upon the happening of a contingency before any 
obligation was created, that is, the purchase of goods and the signing of a sales slip for 
the goods. The happening of this contingency was in the future and might or might not 
ever come to pass. 
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Also, in Devore v. Lee, 30 So.2d 924 (Fla. 1947), the Supreme Court of Florida ruled 
that documentary stamp taxes were not payable on short term leases in which a lessee 
agreed to pay rents in the future under former s. 201.08, F. S., which imposed 
documentary stamp taxes on notes and "written obligations to pay money" since the 
statute contemplated an outright obligation to pay a fixed and certain sum of money and 
not a promise to pay at some time in the future for rents accruing in the future if and 
when they accrued. The court stated that the obligation at issue therein, to pay rent, was 
executory and ripened into a debt only as the times for payment arrived. The court 
reasoned as follows at p. 926: 

An obligation for the full amount that the lessor would eventually receive from 
the lessee for the occupancy of the property for the entire time mentioned in 
the lease would not be established merely upon the execution of the instrument, 
for "rent does not accrue to the lessor as a debt or claim, unless payable in 
advance, until the lessee has enjoyed the use of the premises. It may never 
become due; for the lessee may be evicted, or the premises become 
untenable ..... " 

In the situation now under consideration, there is an arrangement whereby a fixed debt 
or obligation, i.e., the amount of the original loan, is created and any additional or future 
obligation or deot is subject to the contingency of a future advance being requested by 
the mortgagor and made by the mortgagee. The arrangement in effect grants the 
borrower the privilege of securing future advances or loans wherein the borrower 
promises in futuro to pay a future advance or loan of money to the lender if and when 
extended. It is impossible to tell from the face of the open-end mortgage, at the time it 
is recorded, what total amount of money will actually be loaned other than the amount 
of the original loan. . ~. 

Applying the aforementioned juUicial decisions and principles of law to your specific 
question, I am of the opinion that the indebtedness or obligation created by an open-end 
mortgage at the time of recordation is the fixed amount of the initial or original debt or 
obligation and promise to pay, exclusive of future advances, and that the documentary 
stamp tax should be based upon this amount and not the maximum amount specified in 
and authorized or which could or may be advanced or loaned under the terms of such 
mortgage. Any additional or future advance or loan made pursuant to such open-end 
mortgage would also be subject to documentary stamp taxes if and when such advance 
or future loan is made, if evidenced by a separate promissory note, nonnegotiable note, 
or other obligation to pay money upon which payment of the future advance might be 
enforced in court and which may include the original papers signed by the maker of the 
llote or obligation or any supplemental instrument evidencing such future advance or 
loan. Any enforcement problems that may result could, in large part, be remedied by the 
enactment of a provision similar to s. 199.052(7)(d), F. S. (1976 Supp.). This section 
provides that as to any mortgage subject to the intangible tax securing future advances 
as provided iD s. 697.04, F. S., the intangible tax shall be paid at the time of execution 
on the initial debt or obligation secured, excluding any future advances, with the 
intangible tax paid at the time and so often as any future advances are made. Failure to 
pay the appropriate intangible tax on the future advances renders the mortgage 
unenforceable in any court of the state as to any advance made until such time as the 
tax due thereon has been paid. 

O'18-3B-March 3, 1978 

ELECTIONS 

APPLICABILITY OF NEW ELECTION CODE TO 
SPECIAL DlSTRICT ELECTIONS 

To: T. W. Miller, Jr., Director, Lee County Mosquito Control District, Fort Myers 

Prepared by: Patricia R. Gleason, Assistant Attorney General 
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QUESTIONS: 

1. Should persons seeking to qualify as candidates for election to the 
office of Commissioner of the Lee County Mosquito Control District 
qualify before the clerk of the circuit court, or should they qualify before 
the supervisor of electior:s? 

2. Should the sum charged by the supervisor of elections to validate 
signatures on such candidates' qualifying petitions be deemed a filing 
fee? 

3. Is the payment of such validation charges an "expenditure" within 
the meaning of s. 106.011(4), F. S. 1977, and, therefore, required to be paid 
from campaign funds on deposit in a campaign depository? 

SUMMARY: 

The procedures established in the enabling legislation creating the Lee 
County Mosquito Control District relating to the time, manner, and 
person before whom candidates for the office of coIlllnis'iioner of the 
district are to qualify have been superseded and impliedly repealed or 
modified by Ch. 77-175, Laws of Florida. Such candidates must now 
qualify at the time and in the manner provided by general law. 

AS TO QUESTION 1: 

Chapter 67·1630, Laws of Florida, as amended by Ch. 72·598, establishes the Lee 
County Mosquito Control District. The district is governed by a six·member board of 
commissioners, each representing a geographical area or portion of the district. Section 
3(2) of Ch. 67·1630 provides for the election of commissioners to the board and states, in 
part: 

Members of said board shall thereafter be elected for a term of four (4) years 
each by a vote of the district at large, at an election to be held on the date set 
for the general election of each year in which a general election. is held. The 
board of county commissioners shall cause to be printed on the ballots for said 
election the names of any qualified persons as candidates for the office of the 
board of commissioners of said mosquito control district upon petition having 
been filed with the clerk of the circuit court of Lee county signed by not less 
t: . n twenty·five (25) qualified electors for said election, which petition shall be 
£led with said clerk of circuit court not more than seventy·five (75) and not less 
than sixty (60) days before said election. All members of the board shall be 
elected on a nonpartisan basis. No filing fees shall be required as a requisite for 
qualifying as a candidate for the office of commissioner of said distnct. Blank 
lines shall be placed on said ballots so that write·in votes may be written 
thereon. 

See also s. 3 of Ch. 67·1630 providing, inter alia, that U[t]he person from each area 
receiving the highest number of votes cast by the district at large at such election shall 
be declared the commissioner for said area under this law." 

Prior to the enactment of Ch. 77·175, Laws of Florida, effective January 11 1978, the 
provisions of the Florida Election Code which set forth procedures for qualIfication of 
candidates for nomination or election to office applied only to candidates for national, 
state, or county office. See s. 99.061, F. S. 1975, entitled "nomination of candidates for 
state, county and United States offices; sworn statement, receipt and filing fee." (Emphasis 
supplied.) Section 99.061(1) and (2) required candidates for state and national office to file 
qualification papers and pay the qualification fee and party assessment, if any had been 
l<lvied, to the Department of State during the qualifying period. Section 99.061(3) 
imposed the same requirements on candidates for county office, except that the 
qualifying papers were to be filed with, and qualifying fees paid to, the clerk of the circuit 
court of the county. An alternate method of qualifying by means of the petition process 
was provided under s. 99.095, F. S. 1975, for those candidates who med an oath that they 
were unable to pay the liling fee imposed by s. 99.092, F. S. See also ss. 99.152 and 99.153, 
F. S. 1975, relating to procedures to be followed by independent candidates seeking to 
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have their names placed on the general election ballot and ss. 101.261 and 101.262, F. S. 
1975, relating to minor party candidates. 

That the foregoing statutory provisions were limited to candidates for nomination or 
election to national, state, or county office is also made evident by an examination of the 
definitions used in the prior Election Code. Section 97.021, F. S, 1975, provided that 
"when used in this code" the terms "primary election," "general election," and "special 
election" were to be construed as elections held for the purpose of nominating or voting 
for persons to fill national, state, or county offices. See also s. 101.25(1), F. S. 1975, 
providing in psC\'t that tt(tlhe nomination of an candidates for all elective state, 
congressional and. county offices, for United States Senator ..• is made in the manner 
provided in this code." 

The courts in this state have on several occasions ruled that officers of a special taxing 
district are not generally considered to be officers of the state or a county. See Town of 
Palm Beach v. City of West Palm Beach, 55 S02d 566 (Fla. 1975); Martin v. Dade Muck 
Land Co., 166 So. 449 (Fla. 1928); and State ex reI. Landis v. Reardon, 154 So. 868 (Fla. 
1934). Cf. AGO's 069·49 and 071·324 holding that an officer of a special district was not 
within the purview of the dual officeholding prohibition contained 10 s. 5(a), Art. II, State 
Const., because that provision prohibited a person from holding more than one offire 
"under the government of the state and the counties and municipalities therein ..• " and 
this language could not be extended to include special districts. And cf. AGO 078·11 
holding that s. 286.012, F. S., prohibiting abstention from voting by members of the 
governing boards of the state, counties, or muniripalities or agencies thereof, was not 
applicable to the governing board of a special district. Under the rationale of the 
foregoing authorities, therefore, the statutory provisions in Ch. 99, F. S. 1975, relating 
to the procedures to be followed by candidates for nomination or election to office did not 
apply to candidates for special district offices. 

However, with the enactment of Ch. 77·175, Laws of Florida. the Legislature has 
broadened the scope of the Election Code to provide procedures for the nomination and 
election of candidates for special district offices. The definitions of primary and general 
elections found at s. 97.021(2) and (4), F. S. 1977, have been broadened to include district 
offices as well as national, state, and county offices. More specifically, s. 99.061(2), F. S. 
1977, now provides: 

(2) Each person seeking to qualify for nomination or election to a county 
office, or district office I:'ot covered by subsection (1), shall file his qualification 
papers and pay the qualification fee and party assessment, if any has been 
levied, to the superuisor of elections of the county, or qualify by the altt!rnative 
method with the supervisor of elections, at any time after noon of the first day 
for qualifying, which shall be the 63rd day prior to the first primary, but not 
later than noon the 49th day prior to the first primary. The supervisor of 
elections shall remit to the secretary of the state executive committee of the 
political party to which the candidate belongs within 30 days after the closing 
or qualifying time the amount of the filing fee, two·thirds of which shall be used 
to promote the candidacy of candidates for county offices and the candidacy of 
members of the Legislature. (Emphasis supplied.) 

It is evident that the provisions of s. 99.061(2). F. S. 1977, are in direct conflict with 
the provisions of s. 3(2) of Ch. 67·1630, Laws of Florida. as to the time and manner in 
which persons seeking election to district office are to qualify as candidates. I find no 
provision in Ch. 77·175, supra, which expressly repeals special acts which are in conflict 
therewith; however, I am of the opinion that for the reasons stated herein, Ch. 77·1'/5 
has superseded and impliedly modified or repealed s. 3(2) of Ch. 67·1630 to the extent of 
any positive and irreconcilable conflict between the two acts. 

It is well established that a general law will not ordinarilr. modify or repeal by 
implication an earlier special or local law. See Sanders v. Howel , 74 So. 802 (Fla. 1917), 
and State ". Sanders, 85 So. 333 (Fla. 1920). However, where the general law is a general 
revision of the whole subjt:ct, or where the two acts are so repugnant and irreconcilable 
as to indicate a legislative intent that thp, general law should prevail, then the special act 
will be presumed to have been superseded and repealed or modified. Steward v. DeLand· 
Lake Helen Special Road and Bridge District, 71 So. 42 (Fla. 1916); Apalachicola v. State, 
112 So. 618 (FIa. 1927); City of Miami V. Kicheako, 22 So.2d 627 (1945); Town of Palm 
Beach v. Palm Beach Lor. 1866, I.A.F.F., 275 So.2d 247 (Fla. 1973). 
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In State ex rel. Limpus v. Newell 85 So.2d 124 (Fla. 1956), the Supreme Court held that 
a statute [Ch. 29936, 1955, Laws of Florida] which set forth a period in which candidates 
for state and county offices should qualify for office was "a restatement or getleral 
revision of the election laws of this state" and as such had the effect of repealing all 
special or local laws on the same subject. The court noted that the primary intention of 
the Legislature was to establish uniform qualifying dates for candidates for state and 
county offices; and that, therefore, a special law which est,'lblished different qualifying 
dates for offices in a particular county was repealed. 

Similarly, Ch. 77·175. supra, represents a general revision of the entire Election Code 
(Cha. 97·106, F. S.), and it seems to have been clearly intended to prescribe the only rule 
governing the subject matter provided for, such as the qualification of candidates and the 
holding and conduct of, and campaigns for, elections to elect public officers. See American 
Bakeries v. Haines City, 180 So. 524 (Fla. 1938); Sanders v. Howell, supra; and the l;itle 
to Ch. 77-175. One of the purposes of Ch. 77·175 as expressed in the title of the legislation 
is to prescribe the "powers and duties of election offiCIals and duties of other officials with 
respect to elections, registration and official recorrls .••. " This intent is manifested 
throughout Ch. 99, as amended, since the duties of the clerk of the circuit court to receive 
qualifying papers and fees of candidates for county office have been transferred to the 
supervisor of elections. Thus, I am of the view that, insofar as s. 3(2) of Ch. 67·1630, 
supra, provides that candidates for the board of commissioners of the district shall 
qualify before the clerk of the circuit court, it has been superseded and impliedly 
repealed or modified by s. 6 of Ch. 77-175, amending s. 99.061(2), F. S., to provide that 
such candidates shall qualify before thfi! supervisor of elections. 

Moreover, I am also of the opinion that s. 3(2) of Ch. 67-1630, SUPNJ., has also been 
superseded and impliedly repealed or modified by s. 6 of Ch. 77-175, supra., as to the time 
and manner in which candidates for election to district office must qualify. The title to 
Ch. 77-175 evidences the legislative intent to prescribe "regulations for the qualification 
of candidates and the campaign and election of public officers •..• " Under s. 99.061(2). 
F. S. 1977, each candidate for district office is required to qualify durin~ the time period 
specified therein. Section 6 of Ch. 77·175 establishes uniform qualifymg dates for all 
nonjudicial, nonmunicipal offices. whether national, state county, or district. Thus, the 
qualifying dates established in s. 3(2) of Ch. 67·1630 sho;;Jd. be deemed to be superseded 
and impliedly repealed or modified, and candidates for the office of commissioner of the 
district should ~ow qualify during the qualification period set forth in s. 99.061(2) (at any 
time after noon on the first day for qualifying which shall be the 63rd day prior to the 
first primary, but not later than noon the 49th day prior to the first primary). See State 

. ex reZ. Limpus v. Newell, supra. 
In addition, under the principles of law enunciated above, I believe that s. 3(2) of Ch. 

67-1630, supra, has been impliedly repealed or modified insofar as it directly conflicts 
with procedures established by s. 6 of Ch. 77-175, supra, as to the manner in which 
candidates for district office shall qualify. Section 99.061(2), F. S. 1977, authorizes two 
methods by which candidates for county or district offices shall qualify: The first is to file 
qualification papers and pay a filing fee; the second, the alternative method of qualifying, 
is set forth in B. 99.095, F. S. 1977, and permits candidates who file an oath that they ale 
unable to pay the filing fl('e to have their names placed on ~he ballot by means of the 
petitioning process. The procedures outlined above are the .Jnly two means authorized 
for candidates (who are not inde12endent candidates or minor party candidates) to qualify 
for office. Moreover, s. 100.051, F. S .• as amended by s. 12 of Ch. 77-175, reads: 

The s)lpervisor of 7lections shall print on ballot!; to be. used in the co.unty at the 
next general election the names of candidates who have been nommated by a 
politiCal party, other than a minor political party, and the candidates who have 
otherwise obtained a position on the general election ballot in compliance with 
this code. (Emphasis supplied.) 

It should be noted that s. 99.023. F. S. 1975, relating to write-in candidates has been 
repealed by s. 66 of Ch. 77-175. Although s. 3(2) of Ch. 67-1630 authorizes the election of 
write-in candidates, it would appear that the supervisor of elections is no longer 
authorized to place "blank lines" on the ballot for the election of such candidates. Of. 
State ex rel. Lamar v. Dillion, 14 So. 383, 393-94 (Fla. 1893). 

The courts have consistently ruled that only those candidates who have ql~alified and 
been nomina~ed in the mannel' prescribed by law are entitled to have their naInes prinred 
on the general election ballot. See State ex rel. Barnett v. Gray, 144 So. 349 (Fla. 1932) 
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and State ex reI. Jackson v. Gray, 170 So. 137 (Fla. 1936). Accordingly, in light of the 
language contained irx s. 100.051, F. S. 1977 quoted above I am of the view that 
candidates for the office of Commissioner of the Lee County Mosquito Control District 
should qualify in the manner provided by s. 99.061(2), F. S. 1977, or alternatively by B. 
99.095, F. S. 1977. 

Another iss'le relative to your request must also be considered. Section 3(2) of Ch. 67· 
1630, Laws of Florida, states in part that "[nlo filin~ fees shall be re!luired as a requisite 
for qualifying as a candidate for the office or cOmmlssioner of this district." However, s. 
99.061, F. S. 1977, expressly requires payment of a filing fee unless the candidate is 
indigent. See also s. 99.092(1), F. S. 1977, providing that 

[eJach person seeking to 9ualify for nomination or election to any office, except 
a person seeking to qualify pursuant to s. 99.095, shall pay a filing fee to the 
officer with whom he qualifies .•. at the time he files his other qualifying 
papers. (Emphasis supplied.) 

I find no provision in Ch. 99, as amended, or elsewhere in the new Election Code, which 
exemllts a candidate from paying the filing fee required by s. 99.092 unless such 
candidate qualifies by the alternative method set fort} in s. 99.095, as amended. The filing 
fee is required of candidates for nomination and candidates for election. Moreover, the 
language in s. 99.092, as amended, is broad enough to require a filing fee of a nonpartisan 
candidate. In such circumstances, the filing fee would be paid to the supervisor of 
elections and deposited in the general revenue fund of the county. Cf. s. 105.031, F. S., 
as amended by s. 36 of Ch. 77·175, supra, providing that a candidate for judicial office 
(which office is legislatively declared by s. 105.011, F. S. 1977, to be a nonpartisan office) 
shall pay to the Division of Elections a qualifying fee of 3 percent of the annual salary 
of the office to which he seeks election or retention or qualify by the alternative method, 
and further providing that the Division of Elections shall forward all such qualifying fees 
to the Department of Revenue for deposit in the General Revenue Fund. And cf. AGO 
070·100, in which it was held that a county charter provision which required that 
elections for all offices shall be on a nonpartisan basis did not obviate the mandate of s. 
99.092 reqtUring payment of a filing fee. Since such fees cannot in this case be remitted 
to a political party, they should be remitted to the general revenue fund of the county. 

In light of the foregoing, therefore, I am of the view, pending legislatiye or judicial 
clarification, that candidates for the office of Commissioner of the Lee County Mosquito 
Centrol »istrict should pay tl 'I filing fee required by s. 99.092, F. S. 1977. 

AS TO QUESTIOl\' 2: 

Your second question requires an examination of s. 99.097, F. S. (1976 Supp.), as 
amended by s. 10 of Ch. 77·175, supra, which provides procedures to be used by the 
supervisor of elections in yerifying signatures on qualifymg petitions. Section 99.097(4) 
authorizes the supervisor to charge the candidate the sum of 10 cents for each signature 
checked, unless the candidate is qualifying pursuant to the alternative method, described 
in s. 99.095(1), and has filed the oath provided therein. 

As noted in question 1, a candidate for the office of Commissioner of the Lee County 
Mosquito Control District must qualify either in the manner provided in s. 99.061(2), 
F. S. 1977, or in the manner provided in s. 99.095, F. S. 1977. Clearly, such a candidate 
cannot qualify as an independent or minor party candidate (who must qualify bl filing 
qualifying petitions; see ss. 99.096 and 99.0955, F. S.) since the enabling legIslation 
creating the district requires that the office of commissioner be nonpartisan. Therefore, 
there is no need to answer your question since the only candidate for such office who 
would qualify by means of the petitioning process would be a candidate qualifying by the 
alternatiye method provided in s. 99.095, as amended; and the supervisor is not 
authorized to charge such candidate for the costs of verifying the signatures. 

AS TO QUESTION 3: 

As noted in questions 1 and 2, the previsions of s. 99.097(4), F. S. 1977, authorizing the 
superviso!' of elections to charge candidates a fee for verification of signatures on 
qualifyin~ petitions would not, in fact, be applicable to candidates. for the office of 
CommiSSloner of the Lee County Mosquito Control District. It is, therclfore, not necessary 
to answer your third question. 
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078·39-March 3, 1978 

SPECIAL TAX DISTRICTS 

AIRPORT AUTHORITY NOT REQUIRED TO SUBMIT LEASE 
OF ITS FACILITIES TO COMPETITIVE BID 

To: Nathan L Weinstein. Attorney for St. Augustine Airport Authority, St. Augurtine 

Prepared by: Joslyn Wilson, Assistant Attorney General 

QUESTION: 

Is the St. Augustine Airport Authority required to submit to public 
bidding the proposed 20·year lease of portions of its facilities to fixed base 
operators? 

SUMlV'LARY: 

The St. Au~tine Airport Authority, as the governing body of the St. 
Augustine Airport Authority District, pursuant to its enabling statute, 
Ch. 63·1853, Laws of Florida, as amende a, has the express power to lease 
a part or all of its facilities. The authority is not, however, required by 
Ch. 63·1853, as amended, or the Airport Law of 1945 (Ch. 322, F. S.), to 
submit the proposed lease of part of its facilities to competitive bidding 
in the absence of a statute so requiring. 

The St. Augustine Airport Authority District was created pursuant to special law as a 
special taxing district and "body politic and corporate and political subdivision of the 
state," Chapter 63·1853, Laws of Florida, as amended by Chs. 65-2169 and 69·2172, Laws 
of Florida. The St. Augustine Airport Authority, as the governing body of the district, is 
empowered by the Legislature to own and acquire _property and "acquire, construct, 
mruntain and operate airport facilities ... and all other facilities mcident to the 
operation of an airport." Section 5, Ch. 63-1853. The district's governing body is further 
authorized to enter into contracts with any person, coryoration, or public agency and "to 
enter into operating contracts andlor :eases for facilities owned by [the district]" and 
possesses "the right to lease any and <ill ai~ort facilities and appurtenances to 
mdividuals, corporations or government entities.' Section 6, Ch. 63·1853. See also s. 11, 
Ch. 63-1853, Laws of Florida, which empowers the authority, upon consent of the St. 
Augustine City Commission as evidenced by resolution, to exercise any power relating to 
aviation conferred upon municipalities by general law, including the provisions of the 
Airport Law of 1945, Ch. 332, F. S. Section 332.08(3), F. S., authorizes municipalities to 
lease for a term not exceeding 30 years such airports, air navigation facilities, or real 
property acquired or set apart for airport purposes to a private party or municipal, state, 
or national government, or any department thereof, for operation or use consistent with 
the purpc)ses of Ch. 332. Cf. s. 125.35, F. S., as amended 1:iy Ch. 77-475, Laws of Florida, 
relating to county-owned property and county airport facility leases. 

Neither Ch. 63·1853, Laws of Florida, as amended, nor Ch. 322, F. S., provides for or 
requires the governing body of the airport authority district to take competitive bids on 
its property or its contracts and leases of its facilities. In the absence of a statutory 
requirement, a public body has no legal oblilfation to let a contract under competitive 
bidding or to award a contract to the lowest bldder. See William A. Berbusse, Jr., Inc. v. 
North Broward Hos!>ital District, 117 So.2d 550 (2 D.C.A. Fla., 1960), and AGO'.l 077-22, 
074-7, and 071·366. In addition, Ch. 332, the Airport Law of 1945, contains no such 
requirement. Cf. s. 125.35, F. S., as amended by s. 1, Ch. 77·475, Laws of Florida, which 
authorizes a board of county commissioners 

... to lease real property, belonging to the county, whenever such board shall 
determine it is in the best interest of the county to do so, to the highest and 
best bidder for the particular use it deems to be the highest and the best, or, 
alternatively, in the case of an airport operation or facility lease, after 
negotiating for such length of term and such conditions as the governing body 
may in its discretion determine. (Emphasis supplied.) 
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078-39-March 3, 1978 

SPECIAL TAX DISTRICTS 

AIRPORT AUTHORITY NOT REQUIRED TO SUBMIT LEASE 
OF ITS FACILmES TO COMPETITIVE BID 

To: Nathan L Weinstein, Attorney for St. Augustine Airport Authority, St. Augustine 

Prepared by: Joslyn Wilson, Assistant Attorney General 

QUESTION: 

Is the St. Augustine Airport Authority required to submit to public 
bidding the proposed 2'}-year lease of portions of its facilities to fixed base 
operators? 

SUMMARY: 

The St. AUp1Stine Airport Authority, as the governing body of the St. 
Augustine Airport Authority District, pursuant to its enabling statute, 
Ch. 63-1853, Laws of Florida, as amended, has the express power to lease 
a part or all of its facilities. The authority is not, however, required by 
Cli. 63-1853, as amended, or the Airport Law of 1945 (Ch. 322, F. S.), to 
submit the proposed lease of part of its facilities to competitive bidding 
in the absence of a statute so requiring. 

The St. Augustine Airport Authority District was created pursuant to special law as a 
special taxing district and "body politic and corporate and political subdivision of the 
state." Chapter 63·1853, Laws of Florida, as amended by Cbs. 65-2169 and 69·2172, Laws 
of Florida. The St. Augustine Airport Authority, as the governing body of the district. is 
empowered by the Legislature to own and acquire property and "acquire, construct, 
mamtain and operate airport facilities . . . and all other facilities Incident to the 
operation of an airport." Section 5, Ch. 63-1853. The district's governing body is further 
authorized to enter into contracts with any person, corporation, or public agency and "to 
enter into operating contracts andlor leases for facilities owned by [the district)" and 
possesses "the right to lease any and all airport facilities and appurtenances to 
individuals, corporations or government entities." Section 6, Ch. 63·1853. See also s. 11, 
Ch. 63-1853, Laws of Florida, which empowers the authority, upon consent of the St. 
Augustine City Commission as evidenced by resolution, to exercise any power relating to 
aviation conferred upon municipalities by general law, including the provisions of the 
Airport Law of 1945, Ch. 332, F. S. Section 332.08(3), F. S., authorizes municipalities to 
lease for a term not exceeding 30 years such airports, air navigation facilities, or real 
property acquired or set apart for airport purposes to a private party or municipal, state, 
or national government, or any department thereof, for operation or use consistent with 
the purposes of Ch. 332. Cf. s. 125.35, F. S., as amended by Ch. 77-475, Laws of Florida, 
relating to county-owned property and county airport facility leases. 

Neither Ch. 63·1853, Laws of Florida, as amended, nor Ch. 322, F. S., provides for or 
requires the governing body of the airport authority district to take competitive bids on 
its property or its contracts and leases of its facilities. In the absence of a statutory 
requirement, a public body has no legal obligation to let a contract under competitive 
bidding or to award a contract to the lowest bidder. Sr;e William A. Berbusse, Jr., Inc. v. 
North Broward Hospital District, 117 So.2d 550 (2 D.C.A. Fla., 1960), and AGO's 077·22, 
074·7" and 071-366. In addition, Ch. 332, the Airport Law of 1945, contains no such 
requirement. Cf, s. 125.35, F. S., as amended by s. 1, Ch. 77-475, Law!> of Florida, which 
authorizes a board of county commissioners 

... to lease real property, belonging to the county, whenever such board shall 
determine it is in the best interest of the county to do so, to the highest and 
best bidder for the particular use it deems to be the highest and the best, or, 
alternatively, in the case of an airport operation or facility lease, after 
negotiating for such length of term and sllch conditions as the governing body 
may in its discretion determine. (Emphasis supplied.) 
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Therefore, in the absence of any statutory provision to the contrary, I am of the opinion 
that the St. Augustine Airport Authority is not required to submit the proposed lease of 
a part of its facilities to competitive bid procedures. 

You also inquire as to whether the airport authority is subject to the competitive 
bidding requirements contained in part I, Ch. 287, F. S., the State Purchasing Law. Part 
I, Ch. 287 (except s. 287.055, F. S.) applies only to the purchase of commodities by state 
agencies. In AGO 075·56, this office concluded that the Sarasota-Manatee Airport 
Authority was not a state agency as that term is defined in s. 287.012, F. S., for purpl)ses 
of the State Purchasing Law and thus was not subject to the competitive bio.ding 
requirements therein. See also AGO's 077-22 (fire protection and rescue distlict created 
by special act not a state agency and therefore not subject to state purchasing law), 076-
202, and 074-7. While state agencies are required under the State Purchasing Law to 
purchase commodities Wlder the purchasing agreements and contracts executed by the 
Division of Purchasing of the Departlnent of General Services, counties, municipalities, 
and other local public agencies may utilize these agreements and contracts negotiated by 
the division. The purchase, however, by "any county, municipality, or other local public 
agency Wlder the provisions in the state purchasing contracts shall be exempt from the 
competitive bid requirements otherwise applying to their purchases." Section 287.042(2), 
F. S. This office previously concluded that an airport authority was a "local public 
agency" for the purposes of part I, Ch. 287 (except s. 287.055) and thus was entitled to 
utilize in its discretion the state purchasing agreements and contracts. Attorney General 
Opinion 075-56. Thus it appears that the airport authority as a local public agency may 
utilize the state purchasing agreements and contracts in purchasing commodities. It is 
not, however, subject to the competitive bidding requirements contained in the State 
Purchasing Law. It should be noted, however, that if the construction and modification 
of facilities require professional services as set forth in 8. 287.055, the Consultants' 
Competitive Negotiation Act (CCNA), the authority may be subject to any applicable 
competitive negotiation or other requirements contained in s. 287.055. See AGO's 077-22, 
075·56, 074-308, and 074-89 regarding the applicability of the CCNA to special distdcts. 

YOT.ll' question, as stated, is answered in the negative. 

078-40-March 3, 1978 

SUNSHINE LAW 

NOT APPLICABLE TO ENVIRONMENTAL PROTECTION 
COMMITIEE ESTABLISHED BY PRIVATE DEVELOPER 

To: J. Sam Owens, Jr., Belle Isle CUy Attorney, Orlando 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

QUESTION: 

Is an environmental protection committee created by a private 
developer and comprised of the development corporation's president and 
secretary and three members recommended by the Mayor of the City of 
Belle Isle subject to the provisions of the Government in the Sunshine 
Law, s. 286.011, F. S., where said committee is created by deed restrictions 
to enforce and control drainage provisions within a subdivision? 

SUMMARY: 

An environmental protection committee created by e private developer 
and comprised of the development corporation's president and secretary 
and three members recoJpmended by the Mayor of the City of Belle Isle 
is not subject to the provisions of the Government in the Sunshine Law, 
s. 286.011, F. S., where said committee is created by deed restrictions to 
enforce and control drainage provisions within a subdivision. 
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Florida's Government in the Sunshine Law, s. 286.011, F. S., provides in pertinent ?art 
that: 

(1) All meetings of any board or commission .•. of any agency or authority 
of any county, municipru corporation or any political subdivision ... at which 
official acts are to be taken are declared to be public meetings open to the public 
at all times .... 

The test as to whether or not a particular board, commission, or committee falls within 
the parameters of s. 286.011 has been judicially determined to be whether or not said 
board, commission, or committee is Bubject to the dominion and control of the 
Legislature. Times Publishing Co. v. Williams, 222 So.2d 470 (2 D.C.A. Fla., 1969); City of 
Miami Beach v. Berns, 245 So.2d 38 (Fla. 1971). The environmental protection committee 
which was established by deed restriction in order to approve all lot drainage facilities 
required by said deed restrictions is not a "board or commission ... of an agency or 
authority of" the city involved, nor is it a state or local governmental agency, nor is it 
connected with city or county government. nor does it serve in an advisory capacity to 
the City of Belle Isle. Cf, Town of Palm Beach v. Gradison, 296 So.2d 473 (Fla. 1974) 
wherein the Florida Supreme Court held that a citizens' planning committee appointed 
and established by a municipal governing body to act in an advisory capacity to the town 
council was required to meet in the sunshine. Moreover, in AGO 074-22 it was stated that 
the fact that a private nonprofit organization which was not a state or local governmental 
agency or subject to the control of the Legislature received public funds did not subject 
such organization to the Sunshine Law. 

Two city "ommissioners' and a city zoning board member's participation in the 
nongo'iernmental activities of the committee do not require in and of themselves that 
committee meetings be conducted in accordance with s. 286.011, F. S. The Sunshine Law 
applies to ty,'(l or more members of a public board or commission or ad hoc boards or 
committees established by governmental agencies where those members deal with some 
matter Oil which foreseeable official action will be taken. City of Miami Beach v. Berns, 
supra; Board of Public Instruction of Broward County v. Doran, 224 So.2d 693 (Fla. 1969); 
AGO 074-22. 

Your question is, therefore, answered in the negative. 

07B-41-March 9, 1978 

MUNICIPALITIES 

MAY EXPEND PUBLIC FUNDS TO SUPPORT 
BOND ISSUE-GOVERNING BODY NOT 

A POLITICAL COMMITTEE 

To: David Bludworth, State Attorney, West Palm Beach 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTIONS: 

1. May a municippJ governing body expend municipal funds to 
support a bond issue for acquisition and development of parks and 
recreation areas within the city? 

2. Does such an appropriation and expenditure of municipal funds 
require the municipal governing body to register as a political 
committee? 

SUMMARY: 

Municipal funds may be appropriated and expended to support a bond 
issue to raise funds to acqUll'e and develop parks and recreational areas 
within the municipality since this is an issue which affects and is of 
interest to the citizens of the municipality. Neither the municipality nor 
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the municipal governing body acting in its official capacity is a "political 
committee' within the purview of Ch. 106, F. S.1977. 

AS TO QUESTION 1: 

Pursuant to s. 2(b), Art. VIII, State Const., municipalities are authorized to "exercise 
any power for municipal purposes except as otherwise provided by law." Section 
166.021(1), F. S., states that a municipality may exercise any power for municipal 
purposes "except when expressly prohibited by law." 

My research discloses no statutory provision which precludes a municipality from 
appropriating and expending funds in the manner contemp'lated by your letter. Of. s. 
11.062, F. S., which sets forth a general state :policy of prohibiting the use of state funds 
for lobbying purposes. Moreover, as I noted 10 AGO 074-113, the question of whether 
such an ex:penditure is valid as a public municipal purpose is ultimately one for judicial 
determination, although the legislative determination will be given due weight. Attorney 
General Opicion 074·113 involved a E'ubstantialiy identical question, and in that opinion 
I concluded that a municipality may expend. municipal funds to purchase newspaper 
advertisements in support of, or in opposition to, the repeal of a county utilities tax which 
affects and involves the interests of the municipality and its citizens. See also AGO 074· 
227, in which I opined that municipal funds may be used to support or oppose the 
question of the annexation of territory to the municipality as this is a matter that affects 
the interests of the municipality and its citizens. Compare AGO's 072-320 and 077-8, 
concluding, inter alil.l, that under Florida law public funds may not be expended by a 
county or district 01' other statutory entity for lobbying purposes or to "propagandize" 
actions taken by the public body unless expressly and specifically authorized by law. 

Accordingly, since the pro:posed bond issue S2ems to "affect and involve the interests 
of the municipality," and in light of the foregoing Attorney General Opinions, I am of the 
view that your first question must be answered in the affirmative. 

AS TO QUESTION 2: 

Section 106.011(1), F. S. 1977, defines the term "political committee" to ml:!an: 

. . . a combination of two or more individuals, or a person other than an 
individual, the primary or incidental purpose of which is to support or oppose 
any candidate, issue, or political party and which accepts contributions or 
makes expenditures during a calendar year in an aggregate amount in excess 
of $100. 

In AGO 074·113, I concluded that a municipal corporation was not induded in the 
definition of "political committee" found at former s. 106.011(2), F. S. 1973. This 
conclusion was based upo;:r the general rule noted In AGO 071·75: 

... ordinarily, the state and its agencies are not considered as within the 
purview of a statute unless intention to include them is clearly manifest, as 
where they are expressly named therein, or included by necessary implication. 
See 82 C.J.S. Statutes, s, 317, p. 554. 

See also State v. Peninsular Telephone Co., 75 So. 201 (Flu. 1917), and City of St. 
Petersburg v. Charter, 39 So.2d 804 (Fla. 1949), holding that a municipal corporation was 
not a "person" or a "corporation" within the meaning of the statutes there under 
construction. Accord: Attorney General Opinion 074·227. I have examined the provisions 
of Ch. 106, as amended by Ch. 77·175, effective January 1, 1978, and the Legislature has 
not amended either the definition of "political committee" or "person" to include a 
municipal corporation within the purview of that chapter. Accordingly, I am of the view 
that your second questiun should be answered in the negative. 

In reaching the foregoing condusion, I have not overlooked an advisory opinion of the 
Division of Elections, DE 77·24, dated October 27, 1977, in which the Director of the 
Division of Elections opined: 

If City Commissioners, or any other individuals, collectively expend the 
statutory sum "to support an issue on the ballot," they would be encompassed 
by the category of Political Committee. The source of the contribution-defined 
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as "anything of value"-is immaterial. That is, individuals acting in concert 
would qualify as a political committee, under these circumstances, whether 
they expend their own funds or monies contributed to them or general revenues 
of a corporation or municipality. 

It is well established, however, that the actions of a municipal governing body are not 
considered to be separate actions of individual municipal officers. See Turk v. Richard, 
47 So.2d 543 (Fla. 1950), holding that individual or separate acts of a member or the 
official agreements of a part of the members of the city council are ineffectual and 
without binding force: joint official deliberation and action as provided by law are 
essential to give validity to the acts of such a body. See also Beck v. Littlefield, 68 So.2d 
8S9 (Fla. 1953). The governing body of the municipality is vested with all corporate 
,!>ow,'xs of the municipality and is chosen by the electors to act for the municipality. 23 
Fla. (ur. Municipal Corporations s. 49, p. 73. Therefore, the members of a city council, 
when voting in their official capacities as municipal officers to appropriate and expend 
municip:U funds for municipal purposes cannot be deemed to be "individuals" or "a 
person" ~:rithin the purview or for the purposes of the definition of "political committee" 
found at s. 106.011(1), F. S. 1977. Accorilln~ly, in light ofthe statutory duty imposed upon 
the Attorney General to give legal adVIce whenever requested to do so by a state 
attorney (see s. 16.08, F. S.), and in further consideration of your request for "direction" 
in this matter from this office, I must advise that, in the context of your questions, 
reliance on DE 77-24 would be misplaced. Thus, as has been previously stated, your 
second question is answered in the negative. 

078-42-March 9,1978 

SPECIAL TAX DISTRICTS 

HOSPITAL DISTRICT SUBJECT TO GENERAL LAW WAIVING 
SOVEREIGN IMMUNITY AND MONETARY LIMITATIONS THEREIN 

To: Joel J. Strawn, Attorney for ~outheastern Palm Beach County Hospital District, 
Delray Beach . 

Prepared by: Joslyn Wilson, Assistant Attorney General 

QUESTION: 

In light of the amendment to s. 768.28, F. S., by Ch. 77·86, Laws of 
Florida, is the Southeastern Palm Beach County Hospital District within 
the definitional purview of s. 768.28, and is any recovery by an 
intentionally or negligently injured patient in the district's hospital 
restricted to the monetary limitations on tort liability established by s. 
768.28? 

SUMMARY: 

A legislatively established hospital district is included within the 
definitional purview of s. 768.28, F. S., as amended. Although the hospital 
district may not have possessed sovereign immunity prior to the 
Legislature's waiver of sovereiWl immunity in s. 768.28, the statute now 
expressly provides that the limitations on liability contained therein are 
applicable to all state agencies and subdivisions as defined in s. 788.28(2), 
regardless of whether they possessed sovereign immunity prior to July 1, 
1974. Therefore, pending Judicial determination to the contrary, the 
provisions of s. 768.28, as amended, including the monetary limitations on 
tort liability specified therein, are applicable to the hospital district. 

By the enactment of s. 768.28, F. S. (Ch. 73-313, Laws of Florida), as amended by Chs. 
74-235 and 77-86, Laws of Florida, the Florida Legislature waived the state's immunity 
from tort liability to the extent provided.therein. See S. 768.28(1) which provides: 
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In accordance with s. 13, Art. X, State Constitution, the state, for itself and for 
its agencies or subdivisions, hereby waives sovereign immunity for liability for 
torts, but only to the extent specified in this act. Actions at law against the state 
or any of its agencies or subdivisions to recover damages in tort for money 
damages against the state or its agencies or subdivisions for injury or loss of 
property, personal injury or death caused by the negligent or wrongful act or 
OmIssion of any employee of the agency or subdivision while acting within the 
scope of his office or employment under circumstances in which the Rtate or 
such agency or subdivision, if a private person, would be liable to the claimant 
in accordance with the general laws of the state, may be prosecuted subject to 
the limitations specified in this act. 

See also s. 768.28(5), as amended, which establishes the monetary limitations on the 
state's waiver, and s. 768.28(9), which precludes the personal liability of officers, 
employees, or agents of the state or its subdivisions for their negligent acts or omissions 
in the scope of their employment unless committed "in bad faith or with malicious 
purpoee or in a manner exhibiting wanton and willful disregard of human rights, safety 
or property." 

Sechon 768.28(2), :F. S., defines the phrase "state agencies and subdivisions" to include 

... the executive departments, the legislative, the judicial branch, and the 
independent establisliments of the state: counties and municipalities; and 
corporations primarily acting as instrumentalities or agencies of the state, 
counties, or municipalities. (Emphasis supplied.) 

See also s. 1.01(9), F. S., Which generally defines "J?olitical subdivision" to include 
"counties, cities. towns, villages, special tax school districts, sEecial road and bridge 
districts, bridge districts and all other districts in this state." (Emphaeis supplied.) In 
AGO 075-114, I concluded that the Southeastern Palm Beach County Hospital District, 
established by Ch. 29387, 1953, Laws of Florida, as a special taxinp: district with all the 
powers of a body corporate, including the power to establish, constmct, lease, operate, 
and maintain hospitals within the district's boundaries (see ss. 3 and 5, Ch. 29387), is 
included within tlie definitional purview of s. 768.28(2). Section 768.2Il(2) has not been 
amended since that opinion was rendered; thus, I am of the opinion that the hospital 
district is still within the definitiollJl purview of s. 768.28(2}_ 

In AGO 075-114, I also concluded that 

with the possible exception of immunity from tort claims of its "cha..tity 
patients," the district apparently possessed no aspect of the sovereign immUl'..ity 
of the state upon which the state's waiver of sovereign immunity contained in 
s. 768.28 could operate. 

Thus, it was my opinion that the recovery of a negligently injured paying patient in the 
district's hospital would not be restricted to the monetary limitations on tort claims 
established by s. 768.28(5) and (10), F. S. My opinion was based in part on the Florida 
Supreme Court's decision in Suwannee County Hospital Corporation v, Golden, 56 So.2d 
911 (Fla. 1952), in which the court stated that the activities of a legislatively established 
hospital district fall within the category of proprietary rather than governmental 
function as to those patients who pay for the services. The Suwannee court held that 
those patients who pay for the expert services they receive are entitled to expect that 
the services will be free of negligence: they may not be divested of their constitutional 
right of redress for wrongs by an attempted statutory immunization. See also State v. 
Sarasota County, 74 So.2d 542 (Fla. 1954), and Smith v. Duval Welfare Board, 118 So.2d 
98 (1 D.C.A. Fla., 1960), in which the holding in Suwannee was limited to paying patients 
and was not extended to charity patients. Since the hospital neither possessed nor 
discharged any of the functions of sovereignty with the possible exception of service to 
charity patients, it possessed no aSl?ect of the state's sovereign immunity and thus was 
not affected by the state's waiver of Immunity contained in s. 768.28. See Buck v. McLean, 
115 So.2d 764 (1 D.C.A. Fla., 1959), in which the court considered the Supreme Court's 
decision in Suwannee; if the hospital in Suwannee had been part of the statewide system 
maintained at public expense treating all without cost, it "would have been considered a 
state agency, discharging a governmental purpose, and therefore immune from tort 
liability just as are counties and county boards of public instruction." Buck, supra, at 766. 
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The 1977 Florida Legislature amended s. 768.28 to expressly provide in pertinent part 
that the "limitations of liability set forth in [5. 768.28(5)] shall apply to the state and its 
agencies and subdivisions whether or not the state or its agencies or subdivisions 
possessed sovereign immunity prior to July I, 1974," See s. 1, Ch, 77·86, Laws of Florida. 
In light of the legislative amendment to the provisions of s. 768.28(5) (as$uming the 
constitutionality vel non thereof), it appears that the monetary limitations are now 
applicable to all state agencies and subdivisions as defined in s. 768.28(2), regardless of 
whether these agencies and subdivisions possessed the sovereign immunity of the state 
prior to July 1, 1974. In AGO 077-113, I stated in pertinent part: 

••• the statements in AGO's 075·114 and 076-41 to the effect that the liability 
limits of s. 768.28, F. S., do not apply to municipalities and hospital districts [as 
these bodies possessed no sovereign, immunity and have been held subject to 
tort liability] no longer obtain, and to that extent, these opinions are hereby 
modified. 

See also AGO 078·33 holding that the monetary limitations on tort liability set forth in 
s. 768.28 are applicable to a municipal housing authority although that body may }lot 
have possessed sovereign immunity prior to the Legislature's waiver of sovereign 
immulrlty contained in s. 768.28, as amended, Accordingly, I am of the opinion that the 
Southeastern Palm Beach Hospital District is within the purview of s. 768.28, as 
amended, and that, in the absence of a judicial determination to the contrary, the 
monetary limitations on liability contained therein are applicable to the hospital district. 

078·43-March 9, 1978 

MUNICIPALITIES 

MAY NOT UNILATERALLY ALTER EXISTING FRANCHISE 

To: James A. Devito, St. Petersburg Beach City Attorney, St. Petersburg 

Prepared by: Josly~ Wilson, Assistant Attorney General 

QUESTION: 

Can the City of St. Petersburg Beach unilaterally adopt an orUinance 
altering or modifying &.n existing ordinance Which constitutes a franchise 
contract between the municipality and a public service company without 
violating the Florida Constitution or the United States Constitution? 

SUMMARY: 

A municipality may not unilaterally adopt an ordinance which alters, 
modifies, or amends an existing franchise contract ,'Jetween the 
municipality and a public service company, absent and express provision 
contained in such contract reserving that power. An. ordinance 
purporting to amend an existing ordinance constituting a fTanchise 
contract between a municipality and a public service company is 
prohibited by s. 10, Art. I, State Const., and s. 10, Art. I, U. S. Const., which 
prohibit the passage of any law impairing the obligations of contracts. 

You state in your letter that on February 16, 1971, the City of St. Petersburg Beach 
adopted Ordinance 177 which granted to the Florida Power Corporation a 30·year 
franchise to 

construct, operate and maintain in the said City of St. Petersburg Beach, all 
electric power facilities required by the Grantee for the purpose of supplying 
electricity to Grantor, its inhabitants and the places of business located within 
its boundaries. [Section 1, City of St. Petersburg Beach Ordinance 177.] 
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The franchise ordinance provides that the grantee, within 30 days after each anniversary 
of the effective date of the francnill,<;l grant, pay to the city: 

•.. an amount which added to the amount of all taxes, licenses, and other 
impositions levied or impos('d by the Grantor upon the Grantee's electric 
property, business or operations, for the preceding tax year, will equal 6% of 
Grantee's revenues from the sale of electric energy to residential and 
commercial customers within the corporate limits of the Grantor for the twelve 
months preceding the apflicable anniversary date. [Section 4, City of St. 
Petersburg Ordinance 177. . 

The power company subsequently accepted the franchise by letter, dated March 29, 1971. 
You indicate that the city now proposes to amend s. 4 of Ordinance 177 to provide that 
the franchise grantee "pay to the [city] ... 6% of the grantee's revenues from the sale 
of electrical energy to residential and commercial customers within the corporate limits 
of the [city]," and the fee "be calculated on a monthly basis and payable ... on or 
within 30 days following the last day of the month on which the fee is based." The Florida 
Power Corporation, according to your letter, objects to any modification of the frap"hise 
contract evidenced by Ordinance 177. 

A franchise is generally defined as a special privilege, conferred by the government on 
an individual or corporation, which does not belong to the citizens by common right. See. 
e.g., Winter v. Mack, 195 So. 225 (Fla. 1940); Leonard v. Baylen Street Wharf Co., 52 So. 
718 (Fla. 1910); and West Coast Disposal Service, Inc. v. Smith. 143 8D.2d 352 (2 D.C.A. 
Fla., 1962); see generally McQuillin Municipal Corporations s. 34.03. While the power to 
grant franchises generally rests in the Legislature. this power may be conferred upon 
mumcipalities by the Legislature; see State ex reI. Buford v. Pinellas County Power Co., 
100 So. 504 (Fla. 1924). and 62 C.J.S. Municipal Corporations S9. 192 and 253. Under the 
broad home rule powers granted by the Mumcipal Home Rule Powers Act (Ch. 166. F. S.) 
pursuant to s. 2tb), Art. VIII, State Const., municipalities possess the "governmental, 
corporate and proprietary powers to enable them to conduct municipal government, 
perform muniClpal functions and render municipal services .•.. " Section 166.021(1), 
F. S.; emphasis supplied. They may enact legislation on any subject matter upon which 
the State Legislature may act except those subjects expressly prohibit<;ld by the 
Constitution or expressly preempted to the state or county government by the 
Constitution, general law, or county charter. Section 166.021(3). Thus, under the broad 
grant of powers contained in Ch. 166, and in the absence of any express constitutional or 
statutory provision to the contrary, it appears that a municipality possesses the power 
to grant franchises. See also s, 180.14. F. S., which authorizer. municipalities to grant to 
private companies or corporations 

the privilege or franchise of exercising its corporate powers for such terms of 
years [not to exceed 30 years] and upon such conditions and limitations as may 
be deemed expedient and for the best interest of the municipality .• , • 

And see ss. 167.22 and 167.23, F. S. 1971, which provided tor the term and conditions of 
a franchise granted by a municipality. Although Ch. 167 was repealed by Ch. 73-129, 
Laws of Florida, this repeal is not to be interpreted "to limit or restrict the powers of 
municival officials, but shall be interpreted as a recognition of constitutional powers." 
Section 166.042(1), F. S. 

In exercising this power to grant franchises, the municipality acts in its proprietary 
capacity or function. See, e.g., Daly v. Stokell, 63 So.2d 644, 645 (Flu. 1953), in which the 
court stated that 

any contract ..• that redounds to the public or individual advantage and 
welfare of the city or its people is proprietory [sic] while ~overnmental function. 
as the term implies, has to do with the administration of some phase of 
government, that is to say, dispensing or exercising some element of 
sovereignty. 

See also St. Joe Natural Gas Co. v. C~ty of Ward Ridge. 265 So.2d 714 (1 D.C.A. Fla., 1972) 
and cases cited therein; ct. 63 C.J.S. Municipal Corporations s. 1052a(2). In acting in such 
proprietary capacity, the municipality occupies the same position as that occupied by a 
private corporation and is generally governed by the same rules and subject to the same 
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restrictions and governmental supervision as any corporation engaged in the same or 
similar business. 63 C.J.S. Munictpal Corporations s. 1050(b). Thus the franchise contract 
is governed by the ordinary law of contracts. Once the contract has been accepted, it 
becomes an irrevocable contract unless the right to revoke is expressly reserved within 
the terms of the contract; moreover, it is entitled to the same protection under 
constitutional ~arantees as other property. See Ex parte Amos., 114 So. 760 (Fla. 1927), 
("A franchise l8 property within the <~onstitution, and in respect to its e!N0yment and 
protection, it is regarded by law precisely as any- other property."); Wmter, supra; 
Leonard, supra; and McQuillin Municipal Corporations ss. 34.06 and 34.69. Thus, unless 
the power to do so is reserved in the contract, the municipality cannot modify or amend 
the franchise after it 1s granted when it lessens the rights and privileges of the company 
or imposes additional burdens on it. McQuillin, supra, at s. 34.44. 

Both the United States and the Florida Constitutions prohibit the passage of any law 
impairing the obligations of contracts. See s. 10, Art. I, U. S. Const., and s. 10, Art. I, State 
Const. The laws existing at the time and place of the contract form a part of it and the 
contract rights aCCJ.uired therein may not be impaired by subsequent legislation in the 
absence of provisIons in the contract resel'Vlng such powers. See Yamaha Parts 
Distributions, Inc. v. Ehrman, 316 So.2d 557 (Fla. 1975), in which the Florida Supreme 
Court refused to apply to a franchise agreement legislation subsequently enacted. The 
courts of this state have previously held that the constitutional prohibition against the 
impairment of contracts is applicable to municipalities and municipal contracts. See, e.g., 
ADders v. Nicholson, 150 So. 639 (Fla. 1933), (constitutional prohibition against laws 
impairing obligations of contract applies to contracts with state and municipalities as well 
as contracts between individuals) and Cit.y of Miami v. Bus Benches Co., 174 So.2d 49 (3 
D.C.A. Fla., 1965), (party to contract with municipality entitled to constitutional 
protection against impairment of it if municipality attempts to unilaterally change its 
obli~ations under valid agreement); see also Broughton v. Pensacola, 93 U. S. 266 (1876), 
(inhibition of Constitution which preserves the sacredness of contracts against the state's 
interference applies to liabilities of municipal corporations created by its permission). The 
constitutional J?l'ohibition is against the passage of any law impairing the obligations of 
contracts. While the Legislature may confer UP(:!' municipalities the puwer to grant 
franchises, the exercise of this .Bower by a municipality remains the act of the state. See 
Day v. City of St. Augustine, 1;:59 So. 880, 884 (Fla. 1932), in which the court, considering 
the action of a municipality in granting a franchise to construct a bridge over a navigable 
river and collect tolls, stated that "such franchise cannot be assumed or exercised without 
legislatiVe authority. The grant of a franchise when made binds the public, and is directly 
or indirectly the act of the state." See also Tampa Northern Railroad Co. v. City of 
Tampa, 107 So. 364 (Fla. 1926), in which the court stated that a "municipal ordinance 
within the power delegated by the Legislature is a state law within the meaning of the 
feue,d constitution." See also s. 166.041(1)(a), F. S., in which a municipal ordiriance is 
defined !is the "official legislative action of a governing body, which action is a regulation 
of a general and permanent nature and enforceable as a loeallaw." (Emphasis supplied.) 
In light of the foregoing, I am of the opinion that, until judicially determined to the 
contrary, a municipal ordinance, as an official act, enforceable as a local law and enacted 
Plll'suant to either a charter act or the home rule delegati()n of power under s. 2(b), Art. 
VIII, and the Municipal Home Rule Powers Act, is a "law" for the purposes of the 
prohibition against the passage of any law impairing the obligations of contracts. 

Applying these principles to the situation presented in the instant inquiry, it appears 
that the City of St. Petersbur&, Beach entered into a binding franchise contract WIth the 
Florida Power Corporation wnen 1;he agreement as represented by Ordinance 177 was 
accepted by the power company. See generally McQuillin Municipal Corporations s. 34.43 
and 62 C.J.S. Municipal Corporations s. 258 regarding acceptance of franchise 
agreements. The franchise granted therein was for a term of 30 years. An examination 
of Ordinance 177 reveals no provision which reserves to the city the power to amend or 
modify its terms. Proposed Ordinance 343 as "an official legislative action of a governing 
body, which action is D. regulation of general and permanent nature and enforceable as 
a local law," (see i:l. 166.041(1)(a), F. S.) operates to alter or modify the original terms of 
the franchise contract by increasing the franchise fee payable to the city and changing 
the method of calculating the fee from an annual basis to a monthly basis. Such: an 
alteration or modification of the franchise contract is contrary to the constitutional 
prohibition contained in both the United States and the Florida Constitutions against the 
Impairment of the obligations of contracts. Thus, until judicially determined otherwise, I 
am of the opinion that under the express terms of s. 166.021(3)(b), F. S., which prohibits 
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a municipality from acting on any subject expressly prohibited by the Constitution, the 
municipality, absent such reservation of authoritl. to unilaterally amend or modify the 
terms of the franchise granted by the municipality and accepted by the public service 
company, mar not unilaterally alter or modify the franchise contract in question. 

Your question is therefore answered in the negative. 

078·44-March 9, 1978 

MUNICIPALITIES-TAXATION 

EXEMPTION OF RELIGIOUS ORGANIZATION FROM 
MUNICIPAL PUBLIC SERVICE TAX 

To: Donald J. Lunny, City Attorney, Plantation 

Prepared by: William D. Townsend, Assistant Attorney General 

QUESTION: 

Does a so·called Society of Universal Love Church "consulate" or 
"rectory" fall within the exemption from municipal public service taxes 
provided by s. 166.231(4), F. S., which requires the exemption of 
"purchases by any recognized church in this state for use exclusively for 
church purchases"? 

SUMMARY: 

Application of the exemI>tion from the municipal public service tax 
pursuant to s. 166.231(4), F. S., is dependent upon a determination by the 
taxing authority as to whether the purchases of the specified taxable 
items are by a recognized or publicly known church and are for use 
exclusively for church purposes, i.e., apart from all other uses or 
purposes. Church purposes ordinarily are those services and functions 
usuaIly carried on by churches generally, such as preaching, teaching, 
Bible and Sunday I}chools, prayer services, and meditation. Each claimed 
exemption must be determined on its own merits based upon clear 
evidence furnished by the church seeking the exemption which bears the 
burden of establishing its right to the exemption with any doubt resolved 
against the claimant. 

According to your letter and accompanying material, the Society of Universal Love, 
Inc., a nonprofit corporation, was incorporated in Florida on April 13, 1970 (certificate of 
incorporation amended on January 11, 1971). The "consul" of the society has in the past 
maintained and now maintains that the society is a church and has maintained its 
"consulate" in the state at some eight individual locations in the counties of Brevard, 
Broward, and Palm Beach over the past 7 years, each of such locations being apparently 
an apartment or condominium and the residence of the "consul" at the time. The present 
"consulate" is a fourth-floor rental apartment in a seven-story residential apartment 
building. Apparently, the "consul" of the society is or claims to be a duly ordained, full
time minister in the service of the society and its religious teachings. Your letter refers 
to the "consulate" as a "rectory" or a "parsonage" and the enclosed correspondence from 
the society mentions ordained ministers living at the "consulate." The society's consul 
asserts that the consulate or parsonage is staffed by two duly ordained, full-time 
ministers who "in the performance of their exclusive service to our Father-God and his 
Society of Universal Love . . . also ate and slept at the Consulate." 

I am not advised as to the membership of the society. either as to !c!J.e nature or extent 
of any such membership, or the nature or extent of its communic:;nts or followers of its 
religious beliefs and faith. I am further not advised as to the tenets of the organization 
or the nature, extent, or frequency of any religious meetings, services, or other religious 
ceremonies or rituals conducted, held, or observed at the "consulate" or "parsonage" or 
"rectory" by the "consul" or the ordained staff ministers or by the communicants or 
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The franchise ordinance provides that the grantee, within 30 days after each anniversary 
of the effective date of the franchise grant, pay to the city: 

... an amount which added to the amount of all taxes, licenses, and other 
impositions levied or imposed. by the Grantor upon the Grantee's electric 
property, business or operations, for the preceding tax year, will equal 6% of 
Grantee's revenues from the sale of electric energy to residential and 
commercial customers within the corporate limits of the Grantor for the twelve 
months preceding the aPflicable anniversary date. [Section 4, City of St. 
Petersburg Ordinance 177. 

The power company subsequently accepted the franchise by letter, dated March 29, 1971. 
You indicate that the city now proposes to amend s. 4 of Ordinance 177 to provide that 
the franchise grantee "pay to the [city] •.. 6% of the grantee's revenues from the pale 
of electrical energy to residential and commercial customers within the corporate lir.Jts 
of the [city)," and the fee "be calculated on a monthly basis and payable ... on or 
within 30 days following the last day of the month on which thEl fee is tnti!ed." The Florida 
Power Corporation, according to your letter, objects to any r'(lodification of the franchise 
contract evidenced by Ordinance 177. 

A franchise is generally defined as a special privilege, conferred by the government on 
an individual or corporation, which does not belong to the citizens by common right. See, 
e.g., Winter v. Mack, 195 So. 225 (Fla. 1940); Leonard v. Baylen Street Wharf Co, 52 So. 
718 (Fla. 1910); and West Coast Disposal Service, Inc. v. Smith, 143 So.2d 352 (2 D.C.A. 
Fla., 1962); see generally McQuillin Municipal CorporatioM s. 34.03. While the power to 
grant franchises generally rests in the Legislature, this power may be conferred upon 
municipalities by the Legislature; see State ex rel. Buford v. Pinellas County Power Co., 
100 So. 504 (Fla. 1924), and 62 C.J.S. Municipal Corporations ss. 192 and 253. Under the 
broad home rule powers granted by the MUnIcipal Home Rule Powers Act (Ch. 166, F. S.) 
pursuant to s. 2(b), Art. VIII, State Const., municipalities possess the "governmental, 
corporat<! and proprietary powers to enable them to conduct municipal government, 
p_erform municlpal functions and render municipal services .... " Section 166.021(1), 
F. S.; emphasis supplied. They may enact legislation on any subject matter upon which 
the State Legislature may act except those subjects expressly prohibited by the 
Constitution or expressly preempted to the state or county government by the 
Constitution, general law, or county charter. Section 166.021(3). Thus, under the broad 
grant of pOWbrs contained in Ch. 166, and in the absence of any express constitutional or 
statutory provision to the contrary, it appears that a municipality possesses the power 
to grant franchises. See also s. 180.14, F. S., which authorizes municipaHties to grant to 
priVate companies or corporations 

the privilege or franchise of exercising its corporate powers for such terms of 
years [not to exceed 30 years) and upon such conditions and limitations as may 
be deemed expedient and for the best interest of the municipality .... 

And see ss. 167.22 and 167.23, F. S. 1971, which provided for the term and conditions of 
a franchise granted by a municipality. Although Ch. 167 was repealed by Ch. 73·129, 
Laws of Florida, this repeal is not to be interpreted "to limit or restrict the powers of 
municipal offici.'J.ls, but shall be interpreted as a recognition of constitutional powers." 
Section 166.04?(}.), F. S. 

In exercising this power to grant franchises, the municipality f;Cts in its proprietary 
capacity or functio~ . See, e.g., Daly v. Stokell, 63 So.2d 644, 645 (Fla. 1953), in which the 
court stated that 

any contract ..• that redounds to the public or individual advantage and 
welfare of the city or its people is proprietory [sic) while Ji(overnmental function, 
as the term implies, has to do with the administration of some phase of 
government, that is to say, dispensing or exercising some element of 
sovereignty. 

See also St. Joe Natural Gas Co. v. City of Ward Ridge, 265 So.2d 714 (I D.C.A. Fla., 1972) 
and cases cited thorein; of. 63 C.J.S. Municipal Corporations s. 1052a(2). In acting in such 
proprietary capacity, the municipality occupies the same position as that occupied by a 
priva.te corporation and is generally governed by the same rules and subject to the same 
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followers of the society and it.s faith or teachings. Indeed, it appears that the society does 
not own any church buildillg or parsonage or rectory but rather it or its "consul" rents 
the residential apartment, denominated a "consulate" or "rectory" in which "two duly 
ordained and full·time" ministers live. It appears from the enclosed material that the 
society's consul has on one occasion repree'lnted to a county board of tax adjustment that, 
"fa] Church is people, it's not a building .... We meet at the Consulate and in the homes 
of our members." Finally, I am not advised as to whether the Society ofUniveriial Love, 
Inc., a Flotida nonprofit corporation, is recognized or publicly known in your community 
or in Florida as a church, nor have I been furnished any evidence or documentation 
concerning the ordination of the "consul" or his "staff ministers." 

In light of the above. resolution of this matter requires discussion of certain general 
prin<:!iples of taxation necessarily applicable to this matter. First, exemptions from 
taxation are to be sLrictly construed against the claimant and in favor of the taxir.g 
power. State ex rei. Wedgeworth Farms, Inc. v. Thompson, 101 So.2d 381 (Fla. 1958) nnd 
State ex rei. Szabo Food Services, Inc. v. Dickinson, 286 So.2d 529 (Fla. 1973). The perf\on 
seeking the exemption bears the burden of establishing by clear evid~'nce 'Uld law that 
he falls within the terms of the exemptive provisioo, with all doubt resolved against the 
existence of the exemption. United States Gypsum Co. v. Green. 110 So.20 ¥l9 (E1a. 1959), 
and State ex rei. Szabo Food Services, Inc. v. Dickinson, supra. Previous (1p~nions on 
subject matter similar to the case sub judice have followed this strict-construction rule 
and have allowed exemptions for Sunday school services, vacation Bible schools, and 
church dJ.iY schools (AGO 076-42)j have denied them to church purchases for schools, 
clinics, and playgrounds (AGO 075--209)j and allowed the exemption under certain 
conditions for parsonages and convent buildings (AGO 057.255). The distinction between 
the opinions in AGO's 075--209 and 057·255 lies in whether or not the activity is a direct 
adjunct to the church or its congregation. Finally, each application for an exemption must 
be determined on its own essential and peculiar factual circumstances and the controlling 
law applicable thereto. Fleischer Studios v. Paxson, 2 So.2d 293 (Fla. 1941). 

In light of the above principles, the determination of entitlement to the claimed 
ev.emption must be made by the municipal officers charged with the responsibility and 
may not be made by this offiCE:;. This response therefore must necessarily be couched in 
general terms which set forth the general definitions and principles of law applicable to 
churches and church purposes. 

The requested exemption found in s. 166.231(4), F. S., provides: 

A municipality ... shall exempt purchases by any recognized church in this 
state for use exclusively for church purposes. 

The purcltases taxed by B. 166.231{l) indude the purchase within the municipality of 
electricity, metered or bottled gas, water service, telephone service, telt:tgraph service, 
and cable television service. 

The exemption in effect requires that two conditions be met, each of which will be 
individually examined. First, the purchase must be made by a "recog!'Jzt!d church in this 
state." Second, such purchase must be "use[dl exclusively for cl:urch purPOSf.s." 

The noun "church" as used in the statute" under consideration has been defined for 
various purposes as: 

A body or communitv of Christians, united under one form of government by 
the profession of the same faith, and the observance of the same ritual and 
ceremonies. 

* • 

[A]n organization for religious purposes, for the public worship of God. 

The term may denote either a society of persons who, professing Christianity, 
hold certain doctrines or observances which differentiate them from other like 
groups, and who use a common discipline, or the building in which such persons 
habitually assemble for Pllblic worship. [First Independent Missionary Baptist 
Church of Chosen v. McMillian 153 So.2d 337, 342 (~ n.CA. Fla., 1963).) 
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a municipality from acting on any subject expressly prohibited by the Constitution, the 
municipality, absent such reservation of autliority to unilatera'ly amend or modify the 
terms of the franchise granted by the municipality and accepted by the public service 
company, may not unilaterally aiter or modifY the franchise contract in question. 

Your question is therefore answered in the negative. 

07B·44-March 9,1978 

MUNICIPALITIES-TAXATION 

EXEMPTION OF RELIGIOUS ORGANIZATION FROM 
MUNICIPAL PUBLIC SERVICE TAX 

To: Donald J. Lunny, City Attorney, Plantation 

Prepared by: William D. Townsend, Assistant Attorney General 

QUESTION: 

Does a so-called Society of Universal Love Church "consulate" or 
''rectory'' fall within the exemption from munic.\pal public service taxes 
Rrovided by s. 166.231(4), F. S., which requires the exemption of 
'purchases by any recognized church in this state for use exclusively for 
church purchases"? 

SUMMARY: 

Application of the exemption from the municipai public service tax 
pursuant to s. 166.231(4), F. S., is dependent upon a determination. by the 
taxing authority as to whether the purchases of the specified taxable 
items are by a recognized or publicly known church and are for use 
exclusively for church purposes, i.e., Rpart from all other uses or 
purposes. Church purposes ordinarily are those services and functions 
usu811y carried on by churches generally, such as preaching, tp.aching, 
Bible and Sunday schools, prayer services, and meditation. Each claimed 
exemption must be determined on its own merits based upon clear 
evidence furnished by the church seeking the exemption WhiCh bears the 
burden of establishing its right to the exemption with any doubt resolved 
against the claimant. 

According to your letter and accompa.nying material, the Society of Universal LOve, 
Inc., a nonprofit corporation, was incorporated in Florida on April 13, 1970 (certificate of 
incorporation amended on January 11, 1'371). The "consul" of the society has in the past 
maintained and now maintains that the society is a church and has maintained its 
"consulate" in the state at some eight individual locations in the counties of Brevard, 
Broward, and Palm Beach over the past 7 yeara, each of such locations being apparently 
an apartment or condominium and the residence of the "consul" at the time. The present 
"consulate" is a fourth-floor rental apartment in a seven-story rllsidential apartment 
building. Apparently, the "consul" of the society is or claims to be a duly ordained, full· 
time minister in the service of the society and its religious teachings. Your letter ref!;rs 
to the "consulate" as a "rectory" or a "parsonage" and the enclosed correspondence from 
the society mentions ordained ministers living at the "consulate." The society's consul 
asserts that the consulate or parsonage is staffed by two duly ordained, full·time 
ministers who "in the performance of their exclusive service to our Father·God and his 
Society of Universal LOve ... also ate and slept at the Consulate." 

I am not advised as to the membership of the society. either as to the nature or extent 
of any such membership, or the nature or extent of its communicants or followers of its 
religious beliefs and faith. I am further not advised as to the tenets of the organization 
or the nature, extent, or frequency of any religious meetings, services, or other religious 
ceremonies or rituals conducted, held, or observed at the "consulate" or "parsonage" or 
"rectory" by the "consul" or the ordained staff ministers or by the communicants or 
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See also Abenkay Realty Corp. v. Dade Cmmty, 185 So.2d 777, 781 (3 D.C.A. Fla., 1966), 
and 14 C.J.S. pp. 1116 and 1117. Cf. Shipbaugh v. City of Sarasota, 94 So.2d 728,729. 

Contrasting to this is the phrase "church facility" which has been described as: 

..• a thing devoted primarily to religious or church purposes and not. 
something used primarily for residential purposes . _ .. [Abenkay Realty Corp. 
v. Dade County, lJupra, at '{8l.] 

Thus (in the context of s. 166.231(4), F. S.), purchase must be for the use of the 
communicants or members of the society (the congregation), or the church premises 
itself, and be directly and exclusively connected with or in furtherance of the objectives 
of the particular faith. 

Additionally, consideration must be given to the modifying word "recognized." The 
generally accepted definition of this verb form is '~publicly known." Black's Law 
Dictionary 1436 (4th Ed.); 36A Words and Phrases 14. Ct; Shipoaugh v. City of Sarasota, 
supra, and AGO 057-229. 

It is also important to consider the meaning of the words "rectory" and "parsonage" 
_, they relate to the fal!tual situation and statute under consideration. Black's Law 
Dictionary 1441 (4th Ed. 1968) defines "rectory" as "an entire parish church" and U a 
rector's manor, or parsonage house." It further defines "rector" as "[t]he spiritual head 
and presiding officer of [a] church." The word "parsonage" has a similar meaning and is 
more accurately stated as a term "more ~enerally used for the house set apart for the 
residence of the minister." Black'e Law DIctionary 1273 (4th Ed. 1968). 

It would appear from the facts presented in your letter that the predominant use of 
the apartment is as it residence for the "consul." A!;suming that a "consul" enjoys the 
same rights as a "rector" or "parson" and has the same reilponsibilities, then it follows 
that a consul's residence provided for such use by the congregation or members of the 
society would be defined in the same way as parsonage or rectory. 

It must then be determined if such a residence is exempted under s. 166.231(4), F. S. 
The Supreme Court has stated (in a case dealing with a city ordinance prohibiting sale 
of liquor within 500 feet of "church facilities") that a "church facility" means: 

... a thing devoted primarily to religious or church purposes and not 
something used primarily for residential purposes. [Shipbaugh v. City of 
Sarasota, 94 So.2d 728, 729 (Fla. 1957); emphasis supplied.} 

The facts in this case are analogous to the factual situation in your question. In both 
situations the premises were or alleged to be owned or rented by the church, were used 
for some church meetings (other residences were also used as iL this case), and members 
of the congregation could meet with the pastor there. In holding that the parsonage was 
not a churrh facility the court said at 729: 

The primary purpose of a parsonage is secular • . . it is not de8igned or 
intended as a place of worship. Actually, except for the goodness of its occupant, 
it is no different from any other home. 

It should be noted, however, that in Shipbaugh no church services and no Sunday school 
or religious classes were held in the residence. It is also to be noted that Shipbaugh did 
not deal with a taxation issue, but it would appear from the court's discussion that a 
parsonage may not be a church facility in all situations. 

In my nredecessor's opinion, AGO 057-255, dealing with the exemption from utility 
taxes on parsonages, it is stated that "any building intended to be used primarily for 
purposes connected with the faith of such religious organization may be said to be used 
for church purposes." The exemption is further discussed in that opinion iD. situathms 
where a parsonage was 

used as a part of the church ... (and] ..• furnished the pastor or pastors of 
the church without cost vf any nature including utility 
services ... (it] ... would seem to be an adjunct of the church ... hJwever, 
if the occupant of the parsonage is required to furnish his own utilities we 
doubt that such utilities would be within the exemption. . . . (Emphasis 
supplied.) 
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The considerations in this opinion must be accorded weight in determining the 
applicability of the exemption to the facts in your letter. 

Accordingly, the Society of Universal Love, Inc., must bear the burden of establishing 
that it is a "recognized church." Even though it has received a nonprofit designation and 
a "religious organization" sales tax exemption, it may not be able to bring itself within 
the terms of s. 166.231(4), F. S., since the terms of the two statutes differ and they must 
be independently and separately interpreted and applied in any given case for the 
purposes of the particular statute. Further, it should be Doted that the mere fact that it 
may be entitled to an ad valorem tax exemption under Ch. 196 is not determinative since 
the criteria for determining that exemption are also different than those under s. 
166.231(4). Some factors which should be considered are: The nature and number of 
communicants or followers; whether the "services" conducted are open to the public; the 
place or places where the religious services or meetin{(s are held and the frequency 
thereof; the sources of the moneys used to lease the reSIdential apartment and pay the 
utilities and whether they are paid from the offerings or tithes of the congregation or 
from other sources; the free availability of the "consulate" facilities to the public for 
prayer, meditation, religious education, religious counseling, etc., on a daily basis; and 
documentation concerning the "duly ordained" status of the "consuls." 

Secondly, the Society of Universal Love, Inc., must establish that the property sought 
to be exempted is used, according to s. 166.231(4), F. S., "exclusively for church 
purposes." The term "exclusively" as used in the statute under consideration does not 
permit the consideration of "primary use or predominant use" as in other statutes; cf. s. 
196.012(1) and (3). "Exclusively" is a word of limitation defined as meaning "apart from 
all others." Lee v. Gulf Oil Corporation, 4 So.2d 868, 870 (Fla. 1941); Weiprecht v. Gill, 
62 A.2d 253, 206 (Md. 1948); Kirby v. Columbian Institute, 243 A.2d 853 (N.J. 1968). 

The next phrase which must be considered in determining the applicability of the 
exemption is the term "church purposes." In many tax statutes the term "church 
purposes" has been defined as those purposes related to the objectives of or the physical 
structure of a church. 84 C.J.S. TaxatIOn s. 291 at 591. Most of these are, however, 
statutes relating to ad valorem taxation, and various statutory crit(;ria and requirements 
differ, or the construction placed thereon in the several jUrisdictions may differ. A more 
general definition in simple terms would be those purposes directly and exclUsively 
connected with or in furtherance of the particular faith or its tenets and objectives. 

It is a genera:! rule that entitlement to the exemption in ad valorem tax cases is 
determined by use, not by the charter of the institution that owns or uses the property. 
It is only property held and used exclusively for "religious purposes" which may be 
exempt from property taxation. University Club v. Lanier, 161 So. 78, 79 (Fla. 1935); 
Jefferson Standard Life Ins. Co. v. City of Wildwood, 160 So. 208 (Fla. 1935); Haines v. 
St. Petersburg Methodist Home, Inc., 173 So.2d 177 (2 D.C.A. Fla., 1965); City of Ashland 
v. Calvary Protestant Episcopal Church, 278 S.W.2d 708 (C.A. Ky. 1959); Evangelical 
Lutheran Synod of Missourl, Ohio and Other States v. Hoehn, 196 S.W.2d 134 (Mo. 1946); 
Berean Fundamental Church Council, Inc. v. Board of Equalization, 183 N.W.2d 750 
(Neb. 1971); House of Rest of the Presbyterian Church in the United States of America 
v. County of Los Angeles, 312 P.2d 392, 393·394 (2 D.CA. Calif., 1957), stating that the 
criteria to ba applied to the term "exclusively for religious purposes" was as follows: 

Property used exclusively for religious purposes is exempt from taxation if: 

1. The owner is not organized or operated for profit . . 

* * • 
3. The property is used for the actual operation of the exempt activity .... 
4. The property is not used or operated by the owner or by any other person 

so as to benefit any officer ... director ... shareholder (or) member of the 
owner. 

5. The property is not used by the owner or members thereof . • . for 
social .•. purposes except where such use is clearly incidental to the primary 
religious purposes. 

These cases, however, all deal with property taxation and the same rule$ may not 
necessarily be applied to excise or utility tax situations. Additionally, there must be a 
determination as to whether "religious purpose" is SYllonymous with "church purpose." 
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For the purposes of utility tax exemption it appears that the terms are not necessarily 
the same as the "religious purpose" spoken of in these ad valorem property tax cases. In 
the statute under consideration herein, real property or its use is not at issue. Here it is 
purchases ofseruices by a church exclusiuely for the congregation's or church's or faith's 
purposes. 

In the case sub judice, the person claiming the exemption must show that the premises 
are used "exclusively for church purposes." It must therefore be determined by the 
taxing authority whether the use of the apartment by the society or congregation or by 
its "consul" is "exclusively for church purposes" which ordinarily are those services and 
functions usually carried on by churches generally, such as preaching, teaching, prayer 
services, Bible and Sunday schools, and meditation. 

078-45-March 10, 1978 

FELONS 

RESTRICTIONS ON EXERCISE OF CIVIL RIGHTS APPLY 
REGARDLESS OF AGE AT TIME OF CONVICTION 

To: Alice Ragsdale, Coordinator, Office of Executiue Clemency, Tallahassee 

Prepared by: Jerald S. Price, Assistant Attorney General, and J"l'!nnis Wall, Legal 
Research Assistant 

QUESTIONS: 

1. Does a felony conviction of a person under 18 years of age 
disqualify such person from voting or holding public office upon 
reaching majority or deny to him the exercise or enjoyment of other civil 
or politiCal rights or privileges under the laws? 

2. Is such convicted felon qualified to vote or hold public office or to 
exercise and enjoy any other statutorily regulated civil or political rights 
or privileges WIthout restoration of such rights or privileges under s. 8, 
Art. IV, State Const., by the Governor with the approval of three Cabinet 
members? 

SUMMARY: 

Constitutional and statutory restrictions on the exercise of civ'll and 
political rights and privileges by a person convicted of a felony apply 
regardless of the age of the person at the time of conviction. The 
operation of such constitutional and statutory provisions is not affected 
by the fact that a person was a minor (and thus not yet able to exercise 
such rights and privileges) at the time of conviction. The requirement 
that a convicted felon's civil rights be restored before certain cIvil or 
political rights or privileges may be exercised, and the procedures for 
restoration of civil rights by the Governor and three members of the 
Cabinet, also apply regardless of a person's age at the time of a felony 
conviction. 

From your letter and accompanying enclosure, I a~1Sume for purposes of this opinion 
that your inquiry refers to persons under the legal agl~ of majority who have been duly 
convicted of felonies and sentenced to imprisonment in the state penitentiary. I also 
assume that the sentences of some of these persons were commuted by the State Pardon 
Board (by substituting therefor the commitment of such minors to the Division of Youth 
Services until the age of 21 or until discharged by the State Pardon Board) under former 
s. 959.11, F. S. 1971, prior to its repeal by s. 10, Ch. 72-179, Laws of Florida, effective July 
1, 1972; and that, pursuant to s. 959.116(1), F. S., some of them were transferred from 
the Division of Corrections (now Department of Offender Rehabilitation) to the Division 
of Y Ciuth Services (now the youth services programs of the Department of Health and 
Rehabilitative Services) for the remainder of their sentences or until they reached the 

101 

.... 



078-45 ANNUAL REPORT OF THE A'ITORNEY GENERAL 

age of 21. If their sentences did not terminate on their reaching age 21, I assume that 
they were transferred to the Division of Corrections (now Department of Offender 
Rehabilitation) or to the supervision of the Parole and Probation Commission (the latter's 
supervisory duties now being assigned to the Department of Offender Rehabilitation). 

Section 4, Arl. VI, State Const., provides: 

No person convicted of a felony, or ac.judi\!ated in this or any other state to be 
mentally incompetent, shall be qualified to vote or hold office until restoration 
of civil rights or removal of disability. 

The above-quoted constitutional provision applies by its terms to all persons convicted of 
a felony without specification as to the age or time of conviction of such persons. This 
fact was impliedly accepted and announced in In re Advisory Opinion of the Governor 
Civil Rights, 306 So.2d 520, 521-22 (Fla. 1975), wherein the justices, referring to the 
above-quoted constitutional provision, stated: "Conviction of a felony removes many civil 
rights of a person." (Emphasis supplied.) In addition, s. 944.293, F. S., delineating the 
procedure to be followed with regard to an application for restoration of civil rights, 
applies to "those persons convicted of a felony .... " (Emphasis supplied.) 

Various statutes provide that convicted felons, "unless restored to civil rights," are 
disqualified from certain rights and responsibilities of citizenship, applying by their terms 
to "persons." See, for example, ss. 40.01(2) and 40.07(1), F. S. ("No person" convicted of 
a felony is qualified to serve as a juror unless restored to civil rights); s. 97.041(3)(b), F. S. 
("Persons" convicted of any felony and whose civil rights have not been restored are not 
entitled to register or to vote); and s. 775.13(1) and (5), F. S. ("Any person" convicted of 
a felony in any Florida court must, within 48 hours after entering any county, register 
with the sheriff thereof unless, inter alia, the person has received a full pardon or his 
civil rights have been restored). See also s. 112.011(1)(a) and (b), F. S. (ttA person" 
convicted of a felony or first degree misdemeanor may be denied certain described 
employment if the crime was "directly related" to the employment or to the occupation, 
trade, vocation, profession, or business for which a license, permit, or certificate is 
sought), and s. 561.15(2), F. S. (no license may be issued under the Beverage Law to "any 
person" convicted of any felony within the past 15 years in Florida, or of any offense 
designated a felony by any other state or by the United States). 

Neither s. 4, Art. VI, State Const., nor any of the statutes enumerated above 
differentiates as to time of conviction or age at time of conviction. These statutes instead 
provide that no person may exercise the rights or fulfill the responsibilities regulated 
thereby if ever convicted of a felony (unless otherwise excepted or qualified by said 
statutes), unless and until civil rights have been restored. Exceptions are s. 112.011, F. S., 
providing in part that a person shall not be disqualified from employment by the state or 
political subdivisions or municipalities solely because of a prior conviction of a crime 
(except that a pe.1:'son may be denied employment by such governmental agencies if the 
crime was a felony or firp,t-degree misdemeanor "directly related to the position of 
employment sought") and s. 561.15(2), F. S., prohibiting issuance of a license under the 
Beverage Law to persons convicted of specified crimes. 

The Legislature has provided that use of the term "person" in the Florida Statutes 
shall, where the context of a particular statute will permit, be read as including 
"children." Section 1.01(3), F. S. There being nothing to the contrary in the context of 
any of the above-mentioned statutes, it clearly appears that these statutes include 
children-and therefore minors-within the scope of their operation. Further, s. 6, Rules 
of Executive Clemency of Florida (hereinafter "Rules"), outlining a specific procedure for 
restoration of civil rights, does not distinguish between minors and adults. It applies by 
its terms to "a person ... convicted in a Florida state court and [who] has completed 
service of all sentences imposed or [who] has terminated from parole or probation" (s. 
6A, Rules); to "(a]ny person" released prior to November 1, 1975, and "who otherwise 
qualifies" (s. 6B, Rules); and to "[e]ach applicant for restoration of civil rights in the State 
of Florida ... " (s. 6D, Rules). 

Disqualification of persons from the exercise of civil rights when such persons have 
been convicted of a felony and have not had their civil rights restored is the apparent 
rationale behind AGO 046-62, Biennial Report of the Attorney General, 1945-46, p. 162. 
That opinion dealt with the question of whether a person who had been convicted of a 
felony and served a sentence therefor prior to becoming of voting age should be allowed 
to vote upon reaching voting age even though said person's civil rights had not been 
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restored. The statute in question was an early version of s. 97.041(3)(b), supra, and 
provided that "persons wno have been convicted of any felony by any court of record 
shail not be entitled to vote." [Section 98.01, F. S. 1941; emphasis supplied.] The 
conclusion reached in AGO 046·62 was that the person in question 

... would have no right to vote unless and until his civil rights have been 
restored to him. I can see no difference between the application of this law to 
one who was convicted prior to his becoming of voting age and to one who was 1 

convicted after he had become of voting age. 

A like interpretation was given in the case of People v. Park, 41 N.Y. 21 (1896), in 
which one Corbin, a witness for the prosecution in a criminal trial, was objected to as 
incompetent under a statute preventing the testimony of a witness who had previously 
been convicted of a felony on the ground that Corbin had been convicted of, and 
sentenced to a reformatory for, the crime of burglary of the third degree. Corbin was 
"under the age of sixteen years" at the time of his conviction. ld. at 23. The New York 
Court of Appeals held that Corbin's testimony should have been excluded. In the course 
of its opinion, the court construed a statutory definition of the term "felony" similar to 
that given in s. 10, Art. X of the Florida Constitution and in s. 775.08(1), F. S., and 
concluded that the applicable statutes did not differentiate between minors and adults: 

The Revised Statutes declare the term "felony," where used therein, to mean 
an offense for which the offender, on conviction, shall be liable by law to be 
punished by death or imprisonment in State prison. (2 R.S., 702, s. 30.) ... The 
statute is to be construed as declaring that the term "felony," as therein used, 
means any crime which is punishable by death or by imprisonment in the State 
prison, without reference to the personal exemptions or exceptions of the 
criminal .•.. Burglary in the third degree is felony [sic], within the statutory 
definition of that term; and in the view above taken it does not lose that 
character, because the convict is under sixteen years of age .... I therefore 
hold that burglary, in the third degree, is a felony, no matter what may be the 
age of the convict .... That being so, and the witness, Corbin, having been 
convicted of such offense and sentenced, and not restored to citizenship, was 
excluded by the statute, and was incompetent to testify as a witness. [ld. at 24· 
25.] 

With specific regard to the procedure for securing "restoration of civil rights," the 
Legislature has provided in s. 944.292, F. S., as follows: 

Upon conviction of a felony as defined in s. 10, Art. X of the State Constitution, 
the civil rights of the person convicted shall be suspended in Florida until such 
rights are restored by a full pardon, conditional pardon, or restoration of civil 
rights granted pursuant to s. 8, Art. IV of the State Constitution. 

Therefore, only one means exists by which civil rights may be effectively restored or, 
alternatively, by which the disqualifications established with respect to the rights and 
responsibilities regulated by the above stE.tutes and by s. 4, Art. VI, State Const., may be 
removed. That means is provided for in s. 8(a), Art. IV, State Const.: 

Except in cases of treason and in cases where impeachment results in 
conviction, the governor may, by executive order filed with the secretary of 
state, suspend collection of fines and forfeitures, grant reprieves not exceeding 
sixty days and, with the approval of three members of the cabinet, grant full or 
conditional pardons, restore civil rights, commute punishment, and remit fiDes 
and forfeitures for offenses. (Emphasis supplied.) 

The power to restore civil rights vested in the executive by this provision is exclusive. 
In re Advisory Opinion of the Governor, 334 So.2d 561, 562 (Fla. 1976); In re Advisory 
Opinion of the Governor Civil Rights, 306 So.2d at 523; Ex parte White, 178 So. 876, 878-
80 (Fla. 1938) (construing s. 12,t. Art. IV, State Const. 1885, the predecessor of s. 8, Art. 
IV, State Const.); Singleton v. l:itate, 21 So. 21, 22-23 (Fla. 1896) (same). With regard to 
"restoration of civil rights" of minors who find themselves in the circumstances outlined 
earlier in this opinion, s. 944.293, F. S., imposes a duty upon the Department of Offender 
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Rehabilitation, through its authorized agents, to assist "those persons convicted of a 
felony" (including minors convict<d of felonies; see s. 1.01[3], supra) in preparing all 
materials necessary for the restoration of civil rights: 

With respect to those persons convicted of a felony, the following procedure 
shall apply: Prior to the time an offender is discharged from supervision, an 
authorized agent of the Department of Offender Rehabilitation shall obtain 
from the Governor the necessary application and other forms required for the 
restoration of civil rights. The authorized agent shall assist the offender in 
completing these forms and shall insure that the application and all necessary 
material are forwarded to the Governor before the offender is discharged from 
supervision. 

(While the above-quoted statute does not by its terms impose a similar duty upon 
authorized agents of the Department of Health and Rehabilitative Services with regard 
to minors who are or have been in the custody or under the supervision thereof, it would 
appear advisable-and I strongly recommend-that authorized agents of the Department 
of Health and Rehabilitative Services offer all necessary assistance to such minors in 
obtaining and completing all forms and materials necessary for the restoration of civil 
rights.) In addition, s. 940.05, F. S., provides: 

Any person who has been convicted of a felony may be entitled to the 
restoration of all the rights of citizenship enjoyed by him prior to his conviction 
if he complied with one of the following criteria: 

(1) Has received a full pardon from the board of pardons, or 
(2) Has served the maximum term of the sentence imposed upon him, or 
(3) Has been granted his final release by the Parole and Probation 

Commission. 

This statute provides that convicted felons "may be entitled to the restoration" of all 
rights of citizenship and does not by its terms purport to grant restoration of such rights, 
and s. 940.06, F. S., requires the Parole and Probation Commission to submit to the 
Governor and Cabinet the names of persons who qualify for the restoration of civil rights 
in accordance with s. 940.05. 

Therefore, until this matter is judicially determined otherwise, I am of the opinion that 
all minors who have been heretofore duly convicted of a felony as defined in s. 10, Art. 
X, State Const.-including minors transferred from the Department of Offender 
Rehabilitation to the youth services programs of the Department of Health and 
Rehabilitative Services pursuant to s. 959.116(1), F. S., and minors whose sentences were 
commuted pursuant to s. 959.11, F. S. 1971-who have completed their sentences or who 
have been terminated from parole or probation come within the operation of the statutes 
enumerated above which regulate rights and duties of "persons." Thus, such persons may 
not exercise the rights and duties enumerated in the statutes until they have been 
restored to civil rights in accordance with the statutory and constitutional provisions 
which outline the procedure for restoration of civil rights of such persons and in 
accordance with s. 6, Rules, supra. 

078·46-March 15, 1978 

DEA't'H 

SHERIFF, DEPUTY SHERIFF, OR EMERGENCY MEDICAL 
TECHNICIAN NOT AUTHORIZED TO PRON0UNCE 

A PERSON DEAD 

To: Edwin H. Duff II, Valusia Caunty Sheriff, DeLand 

Prepared by: Jerald S. Price, Assistant Attorney General 
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QUESTION: 

Does a sheriff or a deputy sheriff or an emergency medical technician 
assigned to an ambulance or rescue unit have the legal authority or duty, 
and therefore consequent immunity from liability, to declare or officially 
pronounce dead a person who dies unattended by a recognized medical 
practitioner? 

SUMMARY: 

No statute authorizes or requires a sheriff, deputy sheriff, or certified 
emergency medical technician to officially pronounce or officially declare 
a person dead. No immunity is provided by law to a sheriff, deputy 
sheriff, or certified emergency medical technician who undertakes to 
declare or pronounce a person dead. Procedures set forth in Cbs. 382 and 
406, F. S., must be followed in regard to a death which occurs without 
medical attendance. 

Your question is answered in the negative. The Florida Statutes do not authorize or 
require a sheriff or his deputies or a certified emergency medical technician to declare 
or officially pronounce a person dead. In fact, no statute speaks to the subject of mere 
official declaration or pronouncements of death as such. 

Section 382.081, F. S. 1977, provides for death registration: 

(1) A death certificate for each death which occurs in this state shall be filed 
with the locall'cgistrar of the district in which the death occurred within 3 days 
after such death and prior to final disposition or removal of the body from the 
state, and shall be reglstered by such registrar if it has been completed and filed 
in accordance with this section: 

(a) The certificate of death shan be in the form prescribed by the 
Department of Health and Rehabilitative Services; 

(b) If the place of death is unknown, a death certificate shall be filed in the 
registration district in which a dead body is found within 3 days after such 
occurrence; and 

(c) If death occurs in a moving conveyance a death certificate shall be filed 
in the registration district in which the dead body was first removed from su(!h 
conveyance. 

(2) The funeral director or person acting as such who first assumes custody 
of a dead body shall file the death certificate. He shall obtain the personal data 
from the next of kin or the best qualified person or source available. The 
medical certification of cause of death shall be furnished to the funeral director, 
either in person or via certified mail, br the physician, medical examiner, or 
coroner responsible for furnishing such mformation. 

(3) The medical certification shall be completed and signed within 48 hours 
after death by the physician in charge of the patient's care for the illness or 
condition which resulted in death except when inquiry is required by the 
medical examiner or coroner. 

(4) When death occurred without medical attendance as set forth in 
subsection (3) or when inquiry is required by medical examiner or coroner, the 
responsible official shall investi~ate the cause of death and shall complete and 
sign the medical certification Wlthin 48 hours after taking charge of the case. 

This statute expressly and specifically requires and authorizes only an attending 
physician, a medical examiner, or a coroner to make and sign medical certifications of 
cause of death. It is a settled rule of construction that where a statute enumerates the 
things on which it is to operate (here, the making and signing by certain designated 
officials and individuals) of certifications of cause of death it impliedly excludes from its 
operation all things not expressly mentioned (here, declaration of death by emergency 
medical technicians, sheriffs, and deputy sheriffs). Th\!ler v. State, 335 So.2d 815, 817 
(Fla. 1976); Dobbs v. Sea Isle Hotel, 06 So.2d 341, 342 (I<'la. 1952); Ideal Farms Drainage 
Dist. v. Certain Lands, 19 So.2d 234,239 (Fla. 1944). Further, "[w]hen the controlling law 
directs how a thing shall be done that is, in effect, a prohibition against its being done in 
any other way." Alsop v. Pierce, 19 So.2d 799, 805 (Fla. 1944). I am not aware of any 
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statute authorizing or requiring nonattending physicians or the nonattending medical 
staff of the two hospitals referred to in your inquiry to officially make any determination 
that a person is dead or officially declare a person to be dead or to sign any medical 
certification of the cause of death of any person. 

Section 382.10, F. S. 1977, provides in pertinent part that in cases where a death oecUl'S 
without medical attendance, "the undertaker, or other person to whose knowledge the 
death may come," shall notify the local registrar thereof, who thereupon shall inform the 
"local health officer" and refer the case to him for immediate investigation and 
certification. When the local health officer is not a physician, or when there is no such 
official, and in such cases only, the registrar is authorized to make the certificate and 
return from the statement of relatives or other persons having adequate knowledge of 
the facts. If the undertaker or the registrar has reason to believe that the death may 
have been due to an unlawful act or neglect, the registrar shall then refer the case to 
"the coroner or other proper officer" for his investigation and certification (see ss. 406.12 
and 406.13, F. S. 1977]. In such circumstances, the coroner or other officer shall make the 
certificate of death. See also s. 406.11(1)(a) 5., F. S. 1977, requiring that the medical 
examiner determine the cause of death in cases where death occurs without medical 
attendance, and s. 925.09,F. S. 1977, authorizing a state attorney to have an autopsy 
performed to determine whether a death was the result of a crime. 

Section 406.12, F. S. 1977, imposes on any person in the district where a death occurs 
who becomes aware of the death of any person occurring under the circUlnStances 
described in s. 406.11, F. S. [including cases where a person dies unattended by a 
practicing physician or other reco~ed practitioner (s. 406.11(1)(a) 5.)], to report such 
aeath ana circumstances to the district medical examiner. Upon such notification, the 
medical examiner is required by the terms of s. 406.13, F. S., to examine or otherwise 
take charge of the dead body and by the provisions of s. 406.11(1) to determine the cause 
of death. In such cases, s. 382.081(4), F. S. 1977, operates to require the district medical 
examiner to make and sign the medical certification of cause of death. 

Part In of Ch. 401, F. S., as amended by Ch. 77·347, Laws of Florida, the Florida 
Emergency Medical Services Act, regulating emergency medical services and emergency 
medical technicians, does not cover the subject matter of your question and does not 
purport to authorize or require certified emergenc>, medical technicians to declare or 
officially pronounce a person dead or to make and SIgn medical certifications of cause of 
death or certificates of death. 

Chapter 30, F. S., as amended, relating to sheriffs and deputy sheriffs, does not purport 
to authorize or require the sheriffs or their deputies to officially declare or pronounce a 
person dead, to make any official determination that a person is dead, or to make and 
sign medical certifications of cause of death or certificates of death. I am not aware of 
any other statute authorizing or requiring the sheriffs or their deputies to perform such 
acts. 

It is settled law in this state that constitutional county officers such as sheriffs have no 
inherent<powers and have only such authority as may be expressly granted by statute or 
necessarily implied from an express statutory grant of authority or imposition of duty. 
Lang v. Walker, 35 So. 78,80 (Fla. 1903); White v. Crandon, 156 So. 303, 305 (Fla. 1934): 
Gessner v. Del-Air Corporation, 17 So.2d 522 (Fla. 1944); AGO 075-161. Also see Edgerton 
v. International Company, 89 So.2d 488, 490 (Fla. 1956), and State ex rel. Greenberg v. 
Florida State Board of Dentistry, 297 So.2d 628, 636 (1 D.C,A. Fla., 1974), cert. dismissed, 
300 So.2d 900 (Fla. 1974), for the rule that where there is reasonable doubt as to the 
lawful existence of a power being exercised by an administrative agency or oft1cer, 
further exercise of that power should be stopped. For the purposes of this opinion, these 
rules apply with equal force and effect to certified emergency medical technicians who, 
with redpect to the subject matter of your question, possess no authority and are charged 
with no duty other than as provided in the controlling statute, part III of Ch. 401, F. S., 
as amended. 

Except in those situations specifically enumerated in s. 406.11, F. S. 1977, the attending 
physician in charge of a person's care for the illness or condition which resulted in that 
person's death is responSible for making out and signing a medical certification of cause 
of death and furnishing the same to the funeral director who has assumed custody of the 
dead body, See s. 382.081(3), F. S. 1977. If there is no such attending physician or other 
recognized medical practitioner, the medical certification of cause of death must be made 
out and signed 'hy the medical examiner, the local health officer, or, in certain cases, the 
local registrar. Sections 382.(131, 382.10, 406.11, 406.12, and 406.13, F. S. 1977. See also 
eh. 77-294, Laws of Florida, providing that, except as provided in s. 936.003(1), F. S. 
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(created by Ch. 77-294), all duties and responsibilities of a coroner provided by law shall 
be vested in a medical examiner regulated pursuant to the provisions of Ch. 406, F. S., 
and repealing former Ch. 936, F. S., relating to inquests of the dead. . 

While Chs. 382 and 406, F. S., do not speak to the subject of mere official declaration' 
or pronouncement of death as such, those chapters imply that persons required by law 
to complete and si~ certifications of cause of death necessarily also perform the function 
of officially declarm~ or pronouncing persons dead (if, indeed, the function of merely 
pronouncing a person dead is required by law). The pronouncement of a person as dead 
in circumstances other than those set forth in Cha. 382 and 406, F. S., or by any person 
other than those enumerated therein, would be an act of no legal verity or force under 
existing law. As I have already indicated, no existing statute provides any other way of 
declaring or pronouncing persons dead. The certificates of death (including the medical 
certifications of cause of death) filed with the local registrar become a part of the 
permanent records of vital statistics maintained by the state and are the legal and official 
memorials or records of de",Lh in this state. 

However, a sheriff, deputy sheriff, or emergency medical technician having knowledge 
of a death occurring without medical attendance (as prescribed by ss. 382.081, 382.10, 
406.11, and 406.12, supra) is a person who becomes aware of a death (to whose knowledge 
a daath may come) within the purview of ss. 382.10 and 406.12, respectively, and is 
accordingly required by law to notify the local registrar of such death and to report such 
death and related circumstances to the medical examiner. Neither the local registrar or 
the local health officer, nor the medical examiner, as the case may be, is authorized by 
law to decline to perform his or her prescribed duties or functions under s. 382.081, s. 
382.10, s. 406.11, or s. 406.13 once such official is notified of an unattended death. 

It is therefore my opinion that, under the statutes, rules of construction, and principles 
of law set forth above, the existing law of this state neither requires nor authorizes 
sheriffs, deputy sheriffs, or certified emergency medical technicians to officially declare 
or officially pronounce a person dead. As no such duty or authority is provided by law, I 
am unaware of any statute or principle of law which would grant any sort of immunitv 
(as from tOrt liability) to a sheriff, deputy sheriff, or certified emergency medictU 
technician who undertakes the responsibility of declaring or pronouncing a person dead. 

078-47-March 15, 1978 

SHERIFFS 

FEES FOR SERVICE OF PROCESS ON INCOMPETENT PERSONS 

To: Ernest Ellison, Auditor General, Tallahassee 

Prepared by: Harold F. X Purnell, Assistant Attorney General, and Maxie Broome, Jr., 
Legal Intern 

QUESTIONS: 

1. When a sheriff is requested to make proper service as to a party 
defendant who is an incompetent and is a patient in a state mental 
institution, and the sheriff acts in accordance with the provisions of s. 
48.041(1), F. S., by reading the process to the incompetent to be served 
and to the person in whose care or custody the incompetent is and by 
delivery of a copy thereof to such person in whose care or custody the 
incompetent is, should the sheriff receive as his fee or fees under s. 
30.231(1)(a), F. S., the amount of $7.50, as for one service of process, or $15, 
as for two separate services of process? 

2. When, in addition to the circumstances outlined in question 1 
above, a guardian ad litem or other person is appointed by the court to 
represent the incompetent, and the sheriff acts m accordance with the 
provisions of s. 48.041(1) by further serving said process on said guardian 
or other person, should the sheriff receive a fee of $7.50 under s. 
30.231(1)(a) apart from and in addition to such other fee or fees received 
under question 1 above? 
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3. When the superintendent of a state mental institution has adopted 
the following rule: "When a legal pleading is served upon a patient in a 
hospital facility, a copy of the legal papers is to be given to the hospital 
administrator as custodian," what fee or fees should the sheriff receive, 
and from whom, as to a patient who is incompetent, and as to a patient 
who is competent? 

SUMMARY: 

A sheriff making service of original process {except subpoenas and 
executions) on one defendant or respondent (who is a patient in a stat.;) 
mental institution) at one time in one cause of action is entitled to hut 
one, fixed fee for the docketing and service of such process regardless of 
the number of additional papers or copies of such process served and 
delivered with the original process and the service thereof. 

All three questions can substantially be answered in the same discussion. 
Section 30.231(1)(a), F. S., provides: 

(1) The sheriffs of all counties of the state in civil cases shall charge fixed, 
nonrefundable fees for docketing and service of process, according to the 
following schedule: 

(a) All summons or writs .except subpoenas and executions: $7.50 for each 
person or respondent to be served. (Emphasis supplied.) 

The legislative intent of this section can be deciphered by way of analyzing the statutory 
Janguage used. The section provides that the sheriffs shall charge "fixed" fees. 

Section 48.031, F. S., provides: 

Service of original process is made by delivering a copy of it to tho person to 
be served with a copy of the complaint, petition, or other initial pJeading or 
paper or by leaving the copies at his usual place of abode with some person of 
the family who is 15 years of age or older and informing the person of their 
contents. Minors who are or have been married shall be served as provided in 
this section. 

Section 48.041(1) and (2) F. S., provides: 

(1) By reading the process to the minor or incompetent to be served and to 
the person in whose care or custody the minor or incompetent is and by 
delivery of a copy thereof to such person in whose care or custody the minor 
or incompetent is and by further serving said process on the guardian ad litem 
.or other person, if one is appointed by the court to represent the minor or 
incompetent. Service on the guardian ad litem is unnecessary when the 
guardian ad litem appears voluntarily or when the court orders him to appear 
without service of process on him. 

(2) When there is a legal guardian appointed for the minor or incompetent, 
by serving the guardian as provided in s. 48.031. 

Rule 1.070(t), F.R.C.P., provides in pertinent part: 

The party seeking to effect personal service shall furnish the person making 
service with the necessary copies. 

In AGO 063·96, one of my predecessors felt that s. 30.231, F. S. 1971, amended to its 
present form by Ch. 72-92, Laws of Florida, was intended 

to establish a flat average fee in connection with the service of process, etc., as 
distinguished from the former procedure of determining the total fee for service 
of process by addition of the several fees afforded for various activities of a 
sheriff .. , in connection with service of process .... 
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Further, this section provides that a fee of $7.50 shall be charged "for each person or 
respondent to be served." There is no distinction d:t'awn on the basis of the_number of 
documents served, whether the documents are attached or separate, or whether a single 
return or a return for each separate document is made by the sheriff. See AGO 074-140. 

Attorney General Opinion 066-19 appears to be directly in line with your questions. 
There, my predecessor, in interpreting the original version of s. 30.231(1), F. S. 1971, 
stated: 

A sheriff making a service on one defendant at one time in one cause of action 
is entitled to but one fee _ .. regardless of the number of additional papers 
served with the initial service of process, and regardless of the legal definition 
which might be attached to any of tne additional papers. 

The 1972 amendment of s. 30.231(1) by Ch. 72-92, supra, for the purposes of this opinion, 
made no substantial changes in the law except to explicate that the prescribed fee was 
to be charged "for each person or respondent to be served." See AGO 074-140. 

Based upon the foregoing analysis, it would make no difference whether the patient or 
respondent upon whom service of original process (except subpoenas and executions) is 
to be served by the sheriff is competent 01' incompetent. Sections 4.8.031 and 48.041, F. S., 
cover service of original proc~s upon, respectively, competents and legal guardians of 
incompetents and incompetents. When read in conjunction with AGO's 063-96, 066-19, 
and 074-140, the bottom line as to legislative intent appears to be that the sheriff is 
entitled to only one, fixed fee (as prescribed by s. 30.231(1)(a), F. S.) so long as the service 
of original .?rocess (except for subpoenas and exceptions) is made in one cause of action 
and the patIent (in a state mental institution) is the defendant or respondent therein. The 
fact that additional papers or copjes of the process are served Oil and delivered to persons 
in whose care or custody the patient is or guardians ad litem as required by s. 48.041 
would not change the analysis so long as those additional papers or copies of the process 
are part of the original process and the service thereof. 

078-48-March 16, 1978 

OFFICERS-IMPEACHMENT 

OFFICER NOT ENTITLED TO APPOINTED COUNSEL 
IN IMPEACHMENT PROCEEDINGS 

HOUSE OF REPRESENTATIVES MAY NOT GRANT 
IMMUNITY FROM CRIMINAL PROSECUTION 

To: Donald L. Tucker, Speaker, House of Representatives, and William J. Rish, 
Chairman, Select Committee on Impeachment, Tallahassee 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUESTIONS: 

1. Do constitutional concepts of due process and fundamental fairness 
require that the House of Representatives provide counsel to an officer 
subject to impeachment, who has been determined to be indigent, in 
proceedings before or in matters directly related to proceedings beforE! a 
committee on impeachment or until the conclusion of proceedings 
against such officer by the committee or by the House of RepresentativEIS? 

2. If the answer to question J is in the affirmative, may the House of 
Representatives contract with a state agency charged with the 
responsibility of representing indigent defendants in criminal cases to 
provide counsel to an officer subject to impeachment, who has been 
determined to be indigent, in proceedings before or in matters directly 
related to proceedings before a committee on impeachment or until the 
conclusion of proceedings against such officer by the committee or by the 
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House of Representatives, and will such representation be adequQte to 
fulfill the requirements of due process and fundamental fairness? 

3. If the answer to questi(ln 1 is in the affirmative, is there any basis 
precluding recovllry, by civil suit or otherwise, of expenses incurred by 
the House of Representatives in providing counsel to an officer subject to 
impeachment, who has been determined to be indigent, in proceedings 
before or in matters directly related to proceedings beforll a committee 
on impoachment or until conclusion of proceedings against such officer 
by the committee or by the House of Rel,.A<!Sentatives, in the event such 
officer loses his indigency status at a later datEI? 

~. If the answer to question 1 is in the affirmative, may the House of 
Representatives contract .vith an officer subject to impeachment, who 
has been determined to be indigent, for repayment of expenses incurred 
by the House of Representatives in providing counsel for such officer in 
proceedings before or in matters directly related to proceedings before 
the committee on impeachment or until conclusion of proceedings 
against such officer by the committee or by the House of Representatives, 
in the event such officer loses his indigency status at a. later date? 

5. If the answer to question 1 is in the negative, does the House of 
Representatives run the risk of inadvertently granting immunity to all 
officer subject to impeachment, who may also be the subject of state 
criminal prosecution, by compelling his attendance by subpoena OJ' by 
compelling the production of books, papers, or other documents by 
subpoena duces tecum in the absence of appointed counsel? 

SUMMARY: 

An indigent officer under impeachment investigation by the House of 
Representatives is not required to be provided with counsel, or to be 
reimbursed for attorney's fees, under eXISting standards of due process as 
enunciated by the United States Supreme Court. The right to be 
represented by counsel is distinguishable from the right of an indigent to 
have counsel provided at government expense. A legislative 
impeachment committee is not empowered by statute to grant immunity 
from criminal prosecution and, in the absence of such power, cannot 
compel testimony or production of documents in the face of an objection 
grounded on self·in.lrimination. 

AS TO QUESTION 1: 

I would note first that I have found nothing in the Florida Constitution or Florida 
Statutes expressly requiring or authorizing the expenditure of state funds to provide 
counsel to an officer under impeachment investigation by the House of Repre8entatives. 
tCr. s.112.44, F. S., permitting the Senate-in a removal proceeding following susper-sion 
of an officer by the Governor-to pay the officer's reasor 'ble attorney's fees and costs 
"upon his exoneration.") I also have found no declt,,;:>l'Is from Florida or other 
jurisdictions involving the right to provided counsel in the context of an impeachment 
proceeding. 

You indicated in your letter your undenltanding that the officer in question "is not 
entitled to counsel under the Sixth Amendment to the United States Constitution [as 
applied to the States through the Fourteenth Amendment) or under Article I, Section 16 
of the Constitution of the State of Florida," since thes!' provisions apply to criminal 
prosecutions and proceedings. You fUl'ther stated that "it is not clear whether counsel 
may be required in accordance with evolving conceQts of due process and fundamental 
fairness" [under the Fourteenth Amendment to the United States Constitution and s. 9. 
Art. I of the Florida Constitution]. My research has disclosed no such requirement under 
exif1ting or "evolving" duo llrocess concepts as enunciated by the United States Supreme 
Court. Your first question IS, therefore, answered in the negative. 

The only factor which clearly and consistently invokes the requirement that counsel b.-;! 
provided to an indigent at government expense is the threat of deprivation of liberty. 
Even in criminal proceedings, it is only where incarceration (or death) is threatened that 
counsel must be provided at each critical stage. Argersinger v. Hamlin, 407 U.S .. 25 
(1972); Gideon v. Wainwright, 372 U.S. 335 (1963). In criminal prosecutions punishable 
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only by fine (deprivation of property, rather than liberty) there is presently no 
requirement that counsel be provided. The threat of deprivation of liberty is also the 
basis for imposition of the right to have counsel provided in juvenile delinquency 
proceedings; Re Gault, 387 U.S. 1 (1967); juvenile dependency proceedings, Davis v. Page, 
442 F. Supp. 258 (S.D. Fla. 1977); and various commitment proceedings (e.g., as a 
mentally disordered sex offender), Specht v. Patterson, 386 U.S. 605 (1967). In Woodham 
v. Williams, 207 So.2d 320, 322 (1 D.C.A. Fla., 1968), the court found no requirement that 
counsel be provided to one threatened with revocation of an insurance license, 
emphasizing that "[al proceeding to revoke a license ... is strictly civil in nature. and 
does not inuolue the loss of liberty or threat of incarceration in the common jail." 
(Emphasis supplied.) 

However, even the threat ofincarceration is, in certain instances, insufficient to require 
that counsel be provided. As to parole revocation proceedings, the United States Supreme 
Court at present does not recognize an unequivo"al right to have counsel provided. even 
though revocation rellults in incarceration. The! question of whether counsel must be 
provided to a parolee is now determined on a case-by-case basis, based on consideration 
of whether adequate due process can be provided without representation by counsel. For 
example, in Gagnon v. Scarpelli, 36 L. Ed.2d 656, 664 (1973), the court noted that an 

unskilled or uneducated probationer or parolee may well have difficulty in 
presenting his version of a disputed set of facts where the presentation requires 
the examining or cross-examination of witnesses or the offering or dissecting of 
complex documentary evidence. (Emphasis supplied.) 

There has been no suggestion that the officer presently under investigation is either 
"unskilled" or "uneducated," and I am unaware of any point in the impeachment 
proceedings of eitr.!)r the full House of Representatives or its impeachment committee at 
which the officer under investigatioll would have any right or opportunity to examine or 
cross-examine witnesses. In Gagnon, supra, at 665, the court also recognized (and 
balanced against the parolee's right to due process of law} the state's "significant 
interests in informality, flexibility, and economy' in its proceedings. (Emphasis supplied.) 

I am aware of no line of cases requiring appointment of counsel where only deprivation 
of property-and not liberty-is threatened. As noted above, even in actual crimi:lal 
proceedings, there is presently no requirement that counsel be provided where 
mcarceration is not threatened (i.e., where the threat is only of deprivation of property 
by the imposition of a fine). Argersinger v. Hamlin, supra. And, even were it established 
that counsel must be provided where only deprivation of property is threatened, I would 
point out that impeachment by the House of Representatives does not impose any fine 
or forfeiture or, in my opinion, otherwise deprive the officer of property. 

Thl' direct consequences of impeachment are as provided (and only as provided) in s. 
17, Art. III, State Const. That section provides that impeachment by the House, if 
accompanied by conuictl'on by the Senate, results in removal of the officer from the office 
held, and if the Senate chooses to exercise the discretion granted by s. 17(c), Art. III, 
State Const., "disqualification to hold any office of honor, trust or profit." However, even 
these direct coniltitutional consequences of impeachment do not inure because of the 
actioru! of either the House committee investigating impeachment or of the full House of 
Representatives. The only change in an officer's status resulting from impeachment by 
the House is that, pursurmt to s. 17(b), Art. III, State Const., the impeached officer "shall 
he disqualified from performing any official duties until acquitted by the senate .... " 
(However, even that temporary consequence ofinlpeachment is inapplicable to the officer 
now under investigation. as he has already been suspended from office without 
compensation by order of the Florida Supreme Court, upon the recommendation of the 
Judicial Qualifications Commission, following his conviction in Federal District Court of 
criminal conspiracy charges.] Any consequence of impeachment by the House (or, for 
that matter, of conviction by the Senate}, other that! thope provided in the Constitution 
(such as forfeiture of retirement benefits as provided in s. 121..091(5)(g), F. S.) would be 
the result of the operation of the particular statute involvEd, and any challenge to such 
a consequence imposed by statute and conditioned on impe\?-chment by the House rmd 
conviction by the Senate would properly be concerned only Wlth the adequacy of the due 
process provided by the statutory scheme, not with the coulltitutional impeachment 
proceedings which constitute the event on which operati(ln of t!:~ statute is conditioned 
or predicated. 
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Also pertinent is a consideration of the nature of the House proceedings. If the 
impeachment process set forth in s. 17, Art. III were compared with a criminal 
proceeding in the courts, it could be said that the role of the House of Representatives 
is to conduct an investigation (such an investigation may be by the full House or by a 
committee appointed for that purpose) to determine if probable cause exists that an 
officer hac committed a "misdemeanor in office," and, upon a finding of probable cause, 
to bring formal charges against the officer (in much the same manner as a grand jury 
functions in the criminal justice system). And, it is expressly provided in s. 17{a), Art. III, 
State Const., that the role of..nn impeachment committep. is to "investigate charges 
against any officer subject to impeachment." (Emphasis supplied.) 

That the role of the House (and especially that of a House impeachment committee) is 
of a preliminary and investigative nature further reinforces my negative answer to your 
first question. It is my understanding that the only stage during House proceedings at 
which the officer under investigation might participate would be during the hearings 
conducted by the im~eachment committee (should such a committee be formed-it is not 
a prerequisite to action by the full House), It is also my understanding that only House 
members participate in the impeachment deliberations of the full House of 
Representatives. Thus, it appears that the only point at which the issue of representation 
by counsel (whether provided by the officer or the state) would arise during the 
proceedings of the House of Representatives is during the impeachment committee 
hearings, should the officer appear in response 0 invitation or subpoena of the 
committee. Since the only point at which the officer might partiCipate-if at all-in the 
House proceedings is before an impeachment committee, and since the committee 
proceedings are (as expressly provided in s. 17(a), Art. III, supra) investigatory, it may 
be that the officer would not have even the right to assistance or appearance of counsel 
(much less assistance or appearance of counsel provided at government expense) lU light 
of Haines v. Askew, 368 F. Supp. 369 (M.D. Fla. 1973), aff'd 417 U.S. 901 (1974). In that 
case, the United States Supreme Court affirmed the district court's ruling that denial of 
participation by counsel during an investigative hearing to determine probable cause 
that a public school teacher had committed acts justifying imposition of disciplinary 
action (inciudir.g suspension and dismissal) did not deprive the teacher of due process. 
The COlL.-& emphasized that the [civil] proceedings were preliminary and investigative
not adjudicatory. The court stated, at 376-377: 

The Court concludes that the probable cause hearings before the P.P.C. 
[Professional Practices Council] ... are investigatory proceedings, consistent 
with the stated purpose of such hearings set out in the Rule. A probable cause 
hearing is not called unless there are insufficient facts upon which to proceed 
to an adversary hearing before the P.P.C. under Rule 6B-2.15. There is no 
determination made by the P.P.C. at the 1)robable cause hearings which is in 
the nature of an adjudication affecting legal rights. Any determinations made 
are factual and in the iutture of recommendations to the executive committee 
of the Council and to the Commissioner of Education. These recommendations 
are not binding. (Emphasis supplied.) 

The nature of the proceedings described R:"uve appears to be closely analogous to that of 
the impeachment proceedings of the HOu'::;:J of Representatives and partiCUlarly that of 
the impeachment committee proceedings. 

The role of the House in impeachlnent proceedings may also be directly analogized to 
that of the Governor in the exercise of j.lj§.;power of suspension of officers under s. 7, Art. 
IV, State Const. In fact, it can ~r.ea that the power of impeachment vested in the 
House of Representatives hy"ff.' 17, Arl. IIi constitutes an exception to the suspension 
powers of the CJvernor, the latter prncedure being the primary and more widely 
applicable constitutional procedure for removal of officers. I am awa:re of no point during 
the process leading to suspension of an officer by the Governor, including the 
investigation customarily conducted by the Governor, at which any presently enunciated 
interpretation of due process would require that the officer-if indigent-be provided 
counsel at government expense, whether such counsel's role would be to represent the 
officer at IUlY meeting or hearing which the Governor might choose to hold, or to 
represent the officer in any proceeding which the officer might wish to institute in the 
courts relating to the investigation or suspension. I have been advised that the 
Governor's office takes this view and that counsel has not been and would not be 
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prov,ded at government expense to an officer whose suspension is being considered by 
the Governor. 

It should finally be emphasized that there is a clear distinction betweet. the right to 
assistance or appearance of counsel and the right to have counsel provided at 
government expense. The existence of a right to representation by counsel (of one's own 
choosing) in a particular context-even where expressly authorized by statute (in this 
case, by Rule 6.16 of the Rules of the House of Representatives)--<ioes not carry with it 
a corresponding requirement that counsel be provided at government expense to an 
indigent in the same context. The distinction between the right to representation by 
counsel and the right to have counsel provided has bpen recognized by the courts in 
various contexts. Ill- Paul v. United States Immigration and Nat. Serv., 521 F.2d 194, 197 
(5th Cir. 1975), the court stated that, in a deportation proceeding in which the potential 
consequences are admittedly severe, "[a]liens have a statutory right to the presence of 
counsel, but not at government expense." (Emphasis supplied.) The (!ourts have also 
rejected claims of a right to government-provided counsel ir. the face of statutes granting 
the right to representatJon by counsel in hearings on denial of disability benefits under 
the Social Secmity Act, Jeralds v. Richardson, 445 F.2d 36 (7th Cir. 1971), and statutes 
authorizing representation by counsel in parole revocation proceedings, Wainwright v. 
Cottle, 414 U.S. 895 (1973), reh. den., 414 U.S. 1086 (1973). 

AS TO QUESTIONS 2., 3, and 4: 

As your first question has been answered in the negative, your second, third, and 
fourth questions need not be addressed. 

AS TO QUESTION 5: 

This question may be answered by reference to AGO's 073-150 and 075-219, construing 
s. 914.04, F.S., which conGtitutes the statutory authority by which immunity from state 
criminal prosecution may be granted. Section 914.04 provides: 

No person, having been duly served with a subpoena or subpoena duces tecum, 
shall be excused from attending and testifying or producing any book, paper or 
other document before any court having felony trialjurisdiction., gran.djury, or 
State Attorney, upon investiglltion, proceeding, or trial for a violation of any of 
the criminal statutes of this state upon the ground or for the reason that the 
testimony or evidence, documentary or otherwise, required of him m!lY tend to 
convict him of a crime or to subject him to a penalty or forfeiture, but no person 
shall be prosecuted or subjected to any penalty or forfeiture for or on account 
of any tranaaction, matter, or thing concerning which he may so testify or 
prodUce evidence, documentary or otherwise, and no testimony so given or 
produced shall be received against him upon any criminal investigation 01' 
proceeding. (Emphasis supplied.) 

In AGO 073-150, I concluded that, under the above statute, "only the state, acting 
through its prosecuting attorney, can immunize a witness under said statute." In AGO 
075-219, I considered the question of whether a legislative committee- could grant 
immunity from criminal prosecution. I concluded in AGO 075-219, and here reiterate, 
that 

[aJn examination of Florida Statutes fails to disclose any statute authorizing a 
legislative committee to grant immunity from prosecution to a witness 
appearing before it, and in the absence of such a statute, no legal power to grant 
immunity exists. (Emphasis supplied.) 

In accord is AGO 060-168, construing former s. 932.29, F. S., the predecessor of cur
rent s. 914.04, F. S. As to your suggestion that immunity might "inadvertently" be 
granted, I would emphasize that, since it is clear that a legislative committee is not 
empowered to gt:ant immunity from criminal prosecution, any objection to testifying 
or producing documents interposed by the officer, grounded on a claim of self-incrimina •. 
tion, mllst be respected. See Kastigar v. United States, 406 U.S. 441 (1972). 
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078.49-March 24, 1978 

REGULATION OF PROFESSIONS 

NATUROPA'rHIC PHYSICIAN MAY NOT ASSOCIATE 
PROFESSIONALLY WITH AN OSTEOPATH 

To: Dorothy W. Glisson, Secretary, Department of Professional and Occupational 
Regulation, Tallahassee 

Prepared by: Joseph W. Lawrence II, Assistant Attorney General 

QUESTION: 

Mayan osteopathic physician associate profeSSionally with a 
naturopath? 

SUMMARY: 

Since a naturopathic physician's medical and statutory standards and 
qualifications are not at least the same as those statutorily prescribed 
standards and qualifications ~overning the practice of osteopathic 
medicine, an osteopathic physiCIan is prohibited by Rule 21R·3.14, F.A.C., 
from associating professiomilly with a practicing naturopathic physician. 

Your question is answered in the negative. 
Rule 21R-3.14, FAC., as adopted by the Florida State Board of Osteopathic Medical 

Examiners, states: 

An osteopathic physician shall not associate professionally with any other 
member of the healing arts whose medical and statutory standards and 
qualifications are not at least the same as those standards and qUalifications 
governing the practice of osteopathic medicine. (Emphasis supplied.) 

It is clear from the foregoing, therefore, that the test to be ap,plied is whether a 
naturopathic physician's medical and statutory standards and qualIfications are at least 
the same as those of an osteopathic physiclUn. The test would not be based on an 
individual naturopathic physician's standards and qualifications but on naturopathy as a 
healing art, since the statutory standards and qualifications are the same irrespective of 
each individual physician's characteristics and background. 

In this reg!\rd, one must first examine the naturopathy law, Ch. 462, F. S. Therein, 
naturopathy is defined as follows: 

For the purpose of this law, "natureo!,athy" and "naturopathy" shall be 
construed as synonymous terms and are hereby defined to mean the use and 
practice of psychological, mechanical, and material health sciences to aid in 
purifying. cleansing, and normalizing human tissues for the preservation or 
restoration of health, according to the fundamental principles of anatomy, 
physiology, and applied psychology, as may be required. Naturopathic practice 
employs, among other agencies, phytotherapy, dietetics. psychotherapy, 
suggestotherapy, hydrotherapy, zone therapy. biochemistry, external 
applications, electrotherapy, mechanotherapy, mechanical and electrical 
appi!ances, hygiene. first aid, sanitation, and heliotheraphy [sic]; provided, 
however, that nothing in this chapter shall be held or construed to authorize 
any naturopathic physician licensed hereunder to practice materia medica or 
surgery or chiropractic, nor shall the provisions of this law in any manner apply 
to or affect the practice of osteopathy, chiropractic, Christian Science, or any 
other treatment authorized and provided for by law for the cure or prevention 
of disease and ailments. [Section 462.01, F. S.; emphasis supplied.1 

The naturopathy law reveals that only those naturopathic physicians who were 
practicing and licensed within the state on July 1, 1959, could renew their licenses 
thereafter, with no new license applications to be granted. This abolishment of the 
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licensing powers of the State Board of Naturopathic Examiners was rrompted by an 
earlier legislative attempt, in 1957, to curtail drastically the practice 0 naturopathy in 
the state. The legislative history and reasoning is recounted in the case of Eslin v. Collins, 
108 So.2d 889 (Fla. 1959), wherein Justice Thornal traces the 1957 Legislature's attempt 
at p. 894: 

In his message to the Legislature, the Governor urged the total prohibition of 
the practice of the profession' in,\,'his State. He pointed out that only sill: other 
states currently recognize the profession and tnat there are no schools in the 
entire nation presently om~ring courses in naturopathy conforming to the 
requirements of the laws of the State of Florida. See p. 13, Journal of the House 
of Representatives, Regular Session 1957. The Legislature then proceeded to 
effectuate the Governor's recommendation. 

Due to Eslin, supra, holding that legislative attempt unconstitutional, on grounds not 
pertinent to the Issue now presented, the 1959 Legislature thereafter abolished all new 
or future licensing in the area. 

The naturopathy law further reveals that a doctor of naturopathy must observe all 
regulations in regard to any and all matters pertaining to the public health in the same 
manner as is required of other practitioners of the healing arts. Section 462.11, F. S. 

Posteducational requirements for renewal of licenses include annual attendance at the 
2-day educational program of the Florida Naturopathk Physicians Association, Inc., or 
board-approved substitutes. Section 462.18, F. S. 

Educational requirements for new licensiI;g (prior to the 1959 abolishment thereof) 
were as follows: 

The said applicant shall furnish evidence, satisfactory to the board, that he is 
more than twenty-one years of age; that he is of good moral character; that he 
has completed a high s(!hool course and taken a four-year course of nine months 
each, or more, in a reputable, chartered school or college of natur<)pathy, 
wherein the curriculum of study included instruction in the following branches, 
namely: Anatomy, physiology, histology, pathology, hygiene and sanitation, 
chemistry, diagnosIs, symptomatology, nonsurgical gynecology, midwifery, 
jurisprudence, first aid, pllliosophy, and the science and practice of 
naturopathy. [Section 462.05, F. S. 1955.] 

There are presently no adopted rules for the State Board of Naturopathic Examiners. 
Finally, concerning the statutory standards and qualifications of naturopathic 

physicians, the Florida Supreme Court has considered the naturopathy statute and the 
authority of naturopathic physicians to treat and prescribe for patients. The court stated, 
in State Department of Public Welfare v. MeIser, 69 So.2d 347 (Fla. 1953), that in order 
to eliminate any doubt as to what a naturopathic physician could not do, consideration 
should be given to the first proviso of s. 462.01, F. S. The provision, in effect, prohibits a 
naturopathic physician from "practice (of) materia medica [generally, the usage and 
dosages of drugsJ or surgery •... " A naturopathic physician, the court held, may treat 
sick and injured persons only for the purposes of purifying, cleansing and normalizing 
human tissue and, even then, is limited to certain prescribed methodologie~: 
"Psychological, mechanical and material health sciences." 

An examination of the osteopathic medical and statutory standards and qualifications 
show major apparent differences. 

An osteopathic physician can be qualified by statute to practice surgery as well as other 
fields of medicine and has all the rights and is of equal rank and grade as physicians and 
surgeons of the allopathic, homeopathic, and eclectic schools of medicine. See ss. 459.02, 
459.07(2) and 459.13, F. S. 

Section 459.06, F. S., requires osteopathic applicants for examination to have had three 
years of preprofessional education, and to have served a resident internship of not less 
than 12 months in a hospital approved by the State Board of Osteopathic Medical 
Examiners and the American Osteopathic Association. Standards of professional 
education for practice as an osteopathic physician and surgeon are fixed in s. 459.07(1), 
F. S.: 

The applicant shall be a graduate of a professional school or college of 
osteopathy which requires as a prerequisite to graduation a 4 years' course or 
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36 months, covering the standard curriculum, as defined in s. 459.08, and giving 
instructions in all the subjects necessary to ed1lcate a thoroughly competent 
general osteopathic physician and surgeon, including but not limited to, 
obstetrics and surgery, and embodying instructions in drugs, anesthetics, 
antiseptics, germicides, parasiticides, narcotics, and antidotes, to teach 
principles of operative surgery and surgical diagnosis leading to the degree of 
doctor of osteopathy. 

Section 459.08, F. S., sets forth the curriculum for a colle~e of osteopathy, inciuding 
many subject areas not mentioned by the pre-1959 legislation concerning professional 
educational standards of a naturopathy student. Examination of osteopathic physicians 
and surgeons embraces the general. subjects and topics as set forth within s. 459.08. 

Section 459.191, F. S., details the annual education requirements of an osteopathic 
license holder, requiring a minimum of 25 hours of refresher training or postgraduate 
study in approved areas as set forth in this section. 

Importantly, in would appear that the Legislature has decisively set forth the answer 
to whether the medical standards and qualifications of naturopathic physicians are at 
least the same as those of an osteopath. Section 459.07(2), F. S., states: 

Physicians and surgeons of the osteopathic school of medicine are to have all 
rights and be of equal rank and grade as the physicians and surgeons of the 
other three schools of medicine designated as allopathic, homeopathic and 
eclectic. 

And, s. 459.13(2), F. S., provides: 

Osteopathic physicians and surgeons licensed under this chapter shall have the 
same rights as physicians and surgeons of other schools of medicine with 
respect to the treatment of cases or holding of offices in public institutions. 

The Supreme Court has held to the contrary concerning naturopathic physicians in State 
Department of Public Welfare v. Melser, supra, wherein the court upheld the right of the 
former Florida Department of Public Welfare to distinguish between naturopathic 
physicians' prescriptions and those of the various classes of other physicians In the 
agency's disbursal of welfare moneys. 

It is readily apparent from the foregoing that the two schools of healing art differ 
widely in their medical and statutory standards and qualifications. Naturopaths, by 
virtue of the naturopathy statute, do not possess statutorily required qualifications equal 
to those prescribed for osteopathic physlcians. Chapter 462, F. S., as construed by the 
Supreme Court in MeIser, supra, prohibits naturopaths from practicing surgery or 
materia medica and, even in a naturopath's statutorily authorized areas of practice, he 
is limited to those agencies, uses, and practices specifically enumerated in s. 462.01, F. S. 
Osteopathic physicians are not so limited and possess a higher degree of statutorily 
granted rank and rights. Too, educational and posteducational requirements are 
dissimilar in major areas. 

A naturopathic physician, therefore, does not possess "medical and statutory standards 
and qualifications . . . at least the same as those . . . governing the practice of 
osteopathic medicine," within the purview of Rule 21R-3.14, F.A.C. Application of the 
rule would therefore prohibit the professional association between practlcing osteopathic 
and naturopathic physidans. 

078·50-March 24, 1978 

BURGLARY 

DEFINITION OF "CURTILAGE" 

To: E .. Wifson Purdy, Director, Metropolitan Dade County Public Safety Department, 
Mzamt 

Prepared by: Wallace E. Allbritton, Assistant Attorney General 
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QUESTION: 

Does the term "structure" as defined in s. 810.011(1), F. S., for use in the 
burglru:y statute, redefine the common law definition of "curtilage" to 
include the area surrounding all buildings including those not used as 
dwelliT.lgs? 

SUMMARY: 

The use of the term "curtilage" in the definition of "structure" in s. 
810.011(1), F.S., evidences a legislative intent in derogation of the common 
law and expands its application to any building as opposed to only 
dwellings. 

In an opinion filed February 7, 1978, the District Court of Appeal for the Third District 
answered your question in the affirmative. Greer v. State, ..... So.2d ..... (3 D.C.A. Fla., 1978), 
Case No. 76-1772. While the court did not discuss the issues at length, until such time as 
the Legislature or the Florida Supreme Court indicates an answer to the contrary this 
decision will be dispositive. Although legislation has been introduced for the 1978 session 
which would correct the problem caused by the enactment of the statutes at issue, I feel 
compelled to provide a discussion of the issues involved. 

During the 1974 session, the Legislature enacted the Florida Criminal Code which 
provided a definition of the term "structure" which appears in s. 810.011(1), F. S., as 
follows: 

810.011 Definitions.-As used in this chapter: 
(1) "Structure" means any building of any kind, either temporary or 

permanent, which has a roof over it, together with the curtilage thereof. 

The term "structure" appears in s. 810.02(1), F. S., which defines the offense of burglary 
as follows: 

810.02 Burglary.-
(1) "Burglary" means entering or remaining in a structure or a conveyance 

with the intent to commit an offense therein, unless the premises are at the 
time open to the public or the defendant is licensed or invited to enter or 
remain. 

The problem caused by these definitions is that at common law the definition of the word 
"curtilage" restricts it to a certain area surrounding a dwelling rather than any building 
of any kind. See Joyner v. State, 303 So.2d 60 (1 D.C.A. Fla., 1974), for a discussion of the 
definition of the term "curtilage." 

It has long been held that laws in derogation of the common law must be strictly 
construed. This is especially true of penal statutes in derogation of common law because 
they too are to be strictly construed. Brooke v. State, 128 So. 814 (Fla. 1930). Any doubt 
as to the meaning of such statutes i:J to be resolved in favor of the citizen. Nell v. State, 
277 So.2d 1 (Fla. 1973); Gibbs v. Mayo, 81 So.2d 739 (Fla. 1955); Catanese v. State, 251 
So.2d 572 {4 D.C.A. Fla., 1971). In 8.ddition to this, the Legislature in its enactment of the 
Florida Criminal Code provided as part of its rules of construction of the code that the 
provisions therein be strictly construed. This stated legislative intent tracks the holcUngs 
stated above and evidences a specific intent which should be recognized by the courts. 

The Florida Supreme Court in Atlantic Coast Line R. Co. v. State, 74 So. 595 (Fla. 
1917), held: 

... statutes in derogation of common law and penal statutes are not to be 
construed so strictly as to defeat the obvious intention of the legislature as 
found in the language actually used according to its true and obvious meaning, 

Perhaps a better indication of the continued inclination of the Supreme Court to so find 
can be. found in State v. Egan, 287 So.2d 1 (Fla. 1973), wherein the court upheld the 
provisions of s. 775.01, F. S., which provides that the common law in relation to crimes 
shall be in effect in this state except where there exists a statute on the subject. The court 
stated that where the legislative intent as evidenced by the statute is plain and 
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unambiguous there is no necessity for any construction or interpretation of it. The court 
then quoted the following from its decision in Van Pelt v. Hilliard, '78 So. 693 (Fla. 1918), 
which appears to be on point with respect to the question you raise: 

The Legislature must be understood to mean what it has plainly expressed, and 
this excludes construction. The legislative intent being plainly expressed, so 
that the act read by itself or in connection with other statutes pertaining to the 
same subject is clear, certain, and unambiguous, the courts have only the 
simple and obvious duty to enforce the law according to its terms. Cases cannot 
be included or excluded merely because there is intrinsically no reason against 
it. Even where a court is convinced that the Legislature really meant and 
intended something not expressed in the phraseology of the act, it will not deem 
itself authorized to depart from the plain meaning of the language which is free 
from ambiguity. If a legislative enactment violates no constitutional provision 
or principle, it must be deemed its own suffic~ent and conclusive evidence of the 
justice, propriety, and policy of its passage. Courts have then no power to set it 
aside or evade its operation by forced and unreasonable construction. If it has 
been passed improvidently the responsibility is with the Legislature and not the 
courts. Whether the law be expressed in general or limited terms, the 
Legislature should be held to mean what they have plainly expressed, and 
consequently no room is left for construction . . . . 

While it would 1 L\Ve been preferable for the Legislature to have stated that its 
definition of "curtilage" was in derogation of the common law, still it is my opinion that 
the Legislature must be understood to mean what it has plainly expressed. Therefore, 
until the Greer decision is modified by further legislation or judicial action, your question 
is answered in the affirmative. 

078-51-March 24,1978 

GARNISHMENT 

FUNDS DEPOSITED FOR GARNISHEE'S ATTORNEY'S FEES MAY 
NOT BE PAID IN ABSENCE OF DEMAND THEREFOR 

To: Earl Rich, Highlands County Clerk of Courts, Sebring 

Prepared by: Martin S. Friedman, Assistant Attorney General 

QUESTION: 

Should a garnishee be paid the $10 deposited by the garnishor pursuant 
to s. 77.28, F. S., even though no demand therefor is made? 

SUMMARY: 

Although the clerk may notify the garnishee (without charge) of his 
right to demand the $10 deposited into the Tegistry of the court pursuant 
to s. 77.28, F. S., for garnishee's attorney's fees, there must be a demand 
therefor made by the garnishee before disbursement of such deposit is 
made by the clerk. 

The relevant part of s. 77.28, F. S., states: 

Before issuance of any writ of garnishment, the party applying for it shall 
deposit $10 in the registry of the court which shall be paid to garnishee on his 
demand at any time after the service of the writ for the payment or part 
payment of his attorney's fee which he expends, or agrees to expend, in 
obtaining representation in response to the writ .... 
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The apparent intent of this provision is to compensate the person who is innocently 
drawn into the controversy for his attorney's fees in obtaining an attorn~y to respond to 
the writ of garnishment. Cf, U.S. Pipe and Foundry Co. v. Holcomb Pipe Lines, Inc., 465 
F.2d 827 (5th Cir. 1972). Upon entry of the final judgment, the court determines the 
garnishee's costs and expenses, including reasonable attorney's fees, and taxes the same 
as costs. Section 77.28. 

As clearly stated in the statute, the $10 deposit is "for payment or part payment of his 
[garnishee's] attorney's fee which he expends, or agrees to expend, in obtaining 
representation in response to the writ [of garnishment1." As such, these fees are available 
only to that person who engageil the services of an attorney and pays or agrees to pay 
him for representing such person in responding to the writ, and not to that person who 
does not obtain legal representation in the proceeding but acts as his own attorney. Cf, 
Continental Insurance Co. v. U.S. Fidelity & Guarantee Co., 552 P.2d 1122 (Alas. 1976). 
Therefore, when a garnishee does not obtain legal representation in the garnishment 
proceeding but acts as his own attorney, he is not entitled to the $10 deposited in the 
registry of the court by the garnishor for the garnishee's attorney's fees. 

As to the necessity that a demand be made by a garnishee who has retained the 
services of an attorney the statute merely requires that such demand be made. The 
statute does not require that the demand be made in any particular form or manner, 
written or oral. Although the statute neither authorizes nor requires such, there is no 
prohibition expressed against the clerk notifying garnishees (without charge) of the right 
to demand the $10 deposit for payment or part payment of their attorney's fees for 
representing them in the garnishment proceedings. 

The condition that the deposit be paid to garnishee for attorney's fees expended in 
obtaining representation in responding to the writ prohibits the clerk from summarily 
paying the deposit to garnishee in absence of a demand therefor. 

Therefore, your question is answered in the negative. 

078·52-March 24, 1978 

MUNICIPAL OCCUPATIONAL LICENSE TAXES 

APPLICABILITY TO WHOLESALERS ENGAGED IN INTERSTATE 
COMMERCE LOCATED OUTSIDE CITY LIMITS 

To: Charles H. Spooner, City Attorney, Coral Gables 

Prepared by: Joseph C. Mellichamp III, Assistant Attorney General, and Gary Preston, 
Legal Intern 

QUESTION: 

Does s. 205.042(3), F. S., permit the City of Coral Gables to levy an 
occupational license tax on wholesalers who are not licensable under s. 
205.042(1) or (2), since a large percentage of the products of these 
wholesalers is flhipped by interstate commerce to the wholesalers? 

SUMMARY: 

Section 205.042(3), F. S., permits a municipality to levy an occupational 
license tax on persons engaged in interstate commerce "within its 
jurisdiction," if not prohibited by the Commerce Clause of the United 
States Constitution. A wholesaler located outside the city limits, who 
purchases goods in interstate commerce for sale to retailers located in the 
city limits, may be engaged in interstate commerce "within [the 
municipality's] jurisdiction" depending on the nature of his contractual 
relationship with his customers. Municipal occupational license taxes will 
not be prohibited if there are sufficient "local incidents" separable from 
interstate commerce. 
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It is a fundamental principle that municipalities do not possess inherent licem.jng 
power; however, such licensing power is generally delegated to municipalities by the 
state. 9 McQuillin Municipal Corporations s. 26.22 (1964); 23 Fla. Jur. Municipal 
Corporations s. 149 (1959). Sections 166.201 and 205.042, F. S., have 'authorized 
municipalities to levy an occupstionallicense tax in certain instances. Section 205.042(3) 
permits the imposition of an occupational license tax upon a person conducting business 
in interstate commerce who has no permanent business location or branch office in the 
taxing municipality, if such a tax is not prohibited by the Commerce Clause of the United 
States Constitution. 

As a prerequisite to the imposition of an occupational license tax under s. 205.042(3), 
F. S., a person must be conducting business in interstate commerce. The factual situation 
you have presented depicts wholesalers warehoused outside the city limits who receive 
products shipped by interstate commerce and sell these products to retail stores within 
the city. Our first concern is whether these wholesalers are engagldd in "interstate 
commerce." It is not sufficient to find that the wholesaler is engaged in interstate 
commerce anywhere at all. Rather, the wholesaler must be engaged in a business, 
occupation, or profession, in interstate commerce "within its (city's) jurisdiction." Section 
205.042, F. S. 

It is generally recognized that: 

[C]ommerce begins when the movement of the product actually begins, and 
ends when the product comes to rest at its destination. Every part or link of a 
continuous passage from a point in one state to a point in another state is a 
transaction of interstate commerce and a temporary pause or break in the 
transportation does not necessarily divest a shipment ohts interstate character. 
[15 C.J.S. Commerce s. 25 (1967).] 

A similar wholesale warehousing operation was considered in the landx!J.ark case of 
Walling v. Jacksonville Paper Co., 317 U.S. 564 (1943), wherein Justice Douglas 
enunciated three circumstances in which goods shipped into a state were considered to 
remain within the "flow of commerce." Those circumstances are: 

1. Where the goods are purchased by the wholesaler or retailer upon the 
order of a customer with the definite intention that they are to go at once to 
the customer. 

2. Where the goods are purchased by the wholesaler or retailer from the 
supplier to meet the needs of specified customers pursuant to some 
understanding with the customer although not for immediate delivery. 

3. Where the goods are purchased by the wholesaler or retailer based on 
anticipated needs of specific customers, rather than upon prior orders or 
contracts. 

Cf. Galbreath v. Gulf Oil Corporation, 413 F.2d 941 (5th Cir. i969); LoCicero v. Humble 
Oil and Refining Company, 319 F. Supp. 1133 (E.D. La. 197(1); and Ford Wholesale Co., 
Inc. v. Fibreboard P.P. Corp., 344 F. Supp. 1323 (N.D. Cal. 19'i'2), atrd. 493 F.2d 1204 (9th 
Cir. 1974), cert. den. 419 U.S. 876 (1974). Goods in the third category above, however. 
require a greater particularity of evidence to show that they are "different from goods 
acquired and held by a local merchant for local disposition." Walling, supra, at 570. 
Galbreath, supra, at 9<15. 

In Walker Oil Company v. Hudson Oil Company of Missouri, 414 F.2d 588, 590 (5th 
Cir. 1969), the court held that the three circumstances recognized in Walling were not 
applicable to its factual situation because "[tJhe demands and identity of the indefinite 
members of the consuming public were unascertainable prior to the time of sale." The 
sales were found to be made after the flow of interstate commerce had ended and the 
goods were at rest within the state. Ct. Muhammed Temple of Islam v. City of 
Shreveport, La., 387 F. Supp. 1129, 1133 (W.D. La. 1974). In a companion case to Walling, 
the Supreme Court found that interstate movement had ended at the wholesaler'S 
warehouse. It based its decision on the following facts summarized by the state court: 

It buys its merchandise from local dealers in other states, has it delivered by 
truck and rail, unloaded into its store and warehouse and from there sells and 
distributes it to the retail trade. While some of the produce and fruit is 
processed, much of it is sold in the condition in which it is received. The 
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corporation owns all of its merchandise and makes its own deliveries. It makes 
no sales on commission nor on order with shipments direct from the dealer or 
producer to the retail purchaser. [Higgins v. Carr Brothers Co., 317 U.S. 572 
(1943).] 

Cf. Reliance Fertilizer Co. v. Davis, 169 So. 579 (Fla. 1936). 
From the above analysis it is apparent that each case must be decided on the basis of 

its own unique factual circumstances, and for that reason I am unable to render a definite 
opinion on this issue. See Boston Stock Exchange v. State Tax Commission, 50 L. Ed.2d 
514, 520 (1977). If the wholesalers in question are found to be selling goods that 
previously have come to rest in the state, then their business v.rith retailers would be 
intrastate as opposed to interstate commerce and would not be within the licensing 
purview of s. 205.042(3). If, ou the other hand, the wholesalers are found to be selling 
goods in the "current or flow of commerce," then their business with retailers would be 
interstate commerce and would initially qualify for licensing under s. 205.042(3), if not 
otherwise prohibited by the Commerce Clause of the United States Constitution. 

Assuming arguendo that the wholesalers in question are transacting business in 
interstate commerce within your city's jurisdiction, we reach the next stage of analysis, 
i.e., whether such an occupational license tax would be prohibited by the Commerce 
Clause of the United States Constitution. The Commerce Clause does not operat~ to 
relieve those engaged in interstate commerce from their just share of the tax burden 
occasioned by locru incidents or activities of such instrumentalities of interstate 
commerce. See Armstrong v. City of Tampa, 118 So.2d 195 (Fla. 1960); Green v. Western 
Union Telegraph Company, 123 So.2d 712 (Fla. 1950); and City of Jacksonville v. Florida 
Fl'esh Water Corporation, 247 So.2d 739 1 D.C.A. Fla., 1971). The Armstrong decision, 
supra, at 199, sums up the cases interpreting the limitation of s. 8, Art. I, of the 
Constitution of the United States: 

The sum of the cases simply is that if the local tax has the effect of excluding 
or precluding or impeding the flow of commerce into and between the states 
then the tax is offensive to the quoted constitutional provision .... This is so 
even though it might not be discriminatory in nll.ture or aimed at interstate 
commerce for the benefit of intrastate coIIllilerce .... 

As a general rule, municipal occupational license taxes will not be prohibited if there 
are sufficient "local incidents" separable from interstate commerce. See AGO's 078·162 
and 073·172 and Olan Mills, Inc. v. City of Tallahassee, 100 So.2d 164 (Fla. 1958). The 
factual determination of what is separable from the scheme of interstate or 
intermunicipal business activity is to be made in the first instance by local authorities. 
Attorney General Opinion 073·162. Note that the United States Supreme Court in 
Nippert v. City of Richmond, 327 U.S. 416 (1946), laid down the rule that it is not 
sufficient to find "some local incident which might be recognized as separate and distinct" 
from the interstate commerce because such an approach would subject all interstate 
commerce to state taxation and without regard to the substantial economic effects of the 
tax upon the commerce: 

. . . For the situation is difficult to think of in which some incident of an 
interstate transaction taking place within a state could not be segregated by an 
act of mental gymnastics and made the fulcrum of the tax. All interstate 
commerce takes place within the confines of the states and necessarily involves 
"incidents" occurring within each state through which it passes or with which 
it is connected in fact. And there is no known limit to the human mind's 
capacity to carve out from what is an entire 01' integral economic process 
particular phases or incidents, label them as "separate and distin.ct" or "local," 
and thus achieve its desired result. 

The United States Supreme Court expressed in Nippert concern for the cumulative 
effect of flat municipal taxes laid in succession upon the itinerant merchant as he pusses 
from town to town. It is apparent that the Florida Supreme Court recognizes the concern 
expressed in Nippert, for In the Armstrong case, supra, the court found a flat sum license 
tax, which the. City of Tampa attempted to impose, exclusory of interstate ccmnnerce for 
the simple reason that the tax had to be paid as a condition precedent to engaging in 
interstate commerce. The court further pointed out that a privilege tax is burdensome 
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for the fact that it is subject to being duplicated by every community entered by the 
solicitors who are engaged in the interstate transaction. 

Several cases in this state have dealt with the issue of municipal taxation of businesses 
located within the state which do not have a business location or office within the taxing 
city. In Duffin v. Tucker, 153 So. 298 (Fla. 1934), the court held that the solicitation of 
sales and the subsequent delivery of the items sold were not subject to local occupational 
licensing other than by the municipality wherein the home office was located because of 
the intermunicipal character of the sales operation. As noted in Isern v. City of West 
Miami, 244 So.2d 420 (Fla. 1971), it generally has been held that an activity may not be 
put under mandate to revenue license if it is inseparable from a scheme of activity 
outside the licensing municipality's jurisdictional limits. Cf, AGO 76-234. Moreover, 
pursuant to s. 205.063, F. S., vehicles used by any person licensed under Ch. 205, F. S., 
for the sale and delivery of tangible personal1;>rollerty at either wholesale or retail from 
his place of husinestl on which a license is .pald shall not be construed to be a separate 
place of business, and no license may be leVled on such vehicles or the operators thereof 
as salesmen or otherwise by a municipality, any other law to. the contrary 
notwithstanding. Cf, Con Agra v. City of Pensacola, 286 So.2d 605 (1 D.C.A. Fla., 1973), 
holding that a city ordinance imposing a "license" for the privilege of using the city's 
streets for distributing or delivering merchandise by a wholesaler located and licensed in 
another county contravened the precursor statute of s. 205.063 containing essentially the 
same provisions. 

Perhaps the case closest toyour situation is West Point Wholesale Groc. Co. v. City of 
Opelika, 354 U.S. 390 (1957). The City of Opelika imposed a fiat sum annual privilege tax 
of $250 upon any firm engaging In the wholesale grocery business which delivers 
groceries in the city from points outside the city. The appellant's only contact with the 
City of Opelika was the solicitation of orders and the delivery of goods. Similar to the 
situation you have proposed, the appellant was located in the state but outside the city 
limits. The court relied on Nippert, supra, in holding that: 

[A] municipality may not impose a fiat-sum privilege tax on an interstate 
enterprise whose only contact Wlth the municipality is the solicitation of orders 
and the subsequent delivery of goods at the end of an uninterrupted movement 
in interstate commerce, such a tax having a substantial exclusory effect on 
interstate commerce. [West Point Wholesall;! Grocery Co., supra, at 391.] 

The court in Dunbar-StanIey Studios, Inc. v. Alabama, 393 U.S. 537 (1969), held that 
solicitation and delivery were minimal activities within a state and without which the 
interstate commerce could not exist. The act of photography was found to be a local 
activity, separable from the interstate process, on which the license tax could be levied. 

Other factors, in addition to solicitation and delivery, that should be considered in your 
situation are: Where the sales contracts are entered into; where the orders for goods are 
approved; and where payment for the goods is made. Depending on the particular 
method of ol?eration of a wholesaler, the occurrence of the above-mentioned activities 
within the CIty limits appears to provide a "sepal'able local incident" upon which an 
occupational license ta.'I{ can be imposed. See Graybar Electric Co. v. Curry, 189 So. 186 
(Ala. 1939), alrd. 308 U.S. 513 (1939). 

In view of the factual circumstances involved, I am unable to render a definite opinion 
on your authority to impose an occupational license tax on the wholesalers in question. 
However, it appears that unless the wholesalers in question engage in a "local activity," 
other than solicitation an-l delivery, that is separable from the interstate process, such 
an occupational license tax would violate the Commerce Clause of the United States 
Constitution. Your question is answered accordingly. 
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078·53-March 28, 1978 

PUBLIC SERVICE COMMISSION 

REGULATION OF MOTOR CARRIER RATE BUREAUS 

To: George H. Sheldon, Representative, 69th District, Tallahassee 

Prepared by: Staff 

QUESTIONS: 

1. The Public Service Commission cites s. 323.07 and 323,08, F. S., as 
authority for the promulgation of rules authorizing the establishment of 
rate organizations. Are those rules promulgated by the Public Service 
Commission governing rate orgamzations valid, based on statutory 
lang1U!ge? 

2. Can the Public Service Commission delegate to rate organizations 
its statutory responsibility for rate setting, and does the procedure 
allowing the submission of rates by rate organizations constitute a 
delegation of the commission's responsibility for rate setting? 

3. Assumin~ the delegation of rate setting is valid, can the Public 
Service CommlSSion require an individual carrier to participate in a rate 
organization rather than to submit its rate request d.iiectly to the 
commission for approval? 

4. Is the practice of price fixing encouraged by the Public Service 
Commission and engaged in by various motor carriers in Florida 
violative of Florida Statutes, specifically Ch. 542? 

5. If such nractice is violative of Florida Statutes, can the Public 
Service Conun'ission, by rule, grant an exception to antitrust prosecution? 

6. Assuming that the delegation of rate setting is valid, can those rate 
e>rgani7.atians operate Without complying with the provisions of Florida's 
Puhlic Records and Sunshine Laws? 

SUMMARY: 

In summary response to the questions posed, I conclude that: 
As to 9uestion h To the extent that the rules of the Public Service 

CommiSSIon do not mancate a uniform rate, they can be interpreted to 
be valid. 

A,; to question 2: So long as the commission retains and exercises final 
decision making authority With regard to motor carrier rates, there exists 
no unconstitutional delegation of power to private parties. 

As to question 3: Hules of the commission should be interpreted in a 
manner that assures each carrier the right to submit to the commission 
individual rates. Your question must, therefore, be answered in the 
negative. 

As to questions 4 and 5: An agreement among motor carriers to submit 
identical. rat~ t4} the commission constitutes a per se violation of Ch. 542, 
F. S., and the scheme of regu}!'!tion established pursuant to Ch. 323, F. S., 
does not immunize such conduct nom application of the state antitrust 
law. 

As to question 6: Both the Public Records Law, Ch. 119, F. S., and the 
Sunshine Law, Ch. 286, F. S., apply to all activities of rate bureaus. 

AS TO QUESTION 1: 

You request my opinion as to the validity of certain rules adopted by the Florida Public 
Service Commission (pSC or commission) which authorize the establishment and 
regulation of motor carrier rate organizations. Analysis is posited on the rule that an 
administrative agency may only adopt rules within the ambit of the authority granted it 
by statute. My review is, therefore, first directed to whether the Legislature has 
authorized the commission to promulgate rate filing rules and second, to whether the 

123 



commissiol1, in promulgating its rules, has stayed within the regulatory boundaries 
prescribed by the Legislature. 

By statute, the commission is granted the authority to regulate motor carriers and 
generally to \lromulgate rules (s. 323.07, F. S.). 

More speCIfic statutory language, critical to determination of the validity of the 
commission's rules pertaining to motor ('arrier rate organizations, is found at s. 323.08, 
F. S., which provides in pertinent part: 

(1) Every motor calrier holding a certificate of public convenience and 
necessity for common carriage shall maintain on file with the commission a 
schedule of the rates, fares, charges and classifications, if any, and a time 
;"chedule, if any, of all motor vehicles operated under such certificate .... 

(2) Whenever such rates or fares or time schedules are fOlmd to be 
unreasonable, the commission, upon it':l own motion, or upon complaint, shall 
upon hearing prescribe reasonable rates and time schedules to take the place of 
those found unreasonable, and such new rates shall be filed in place of the rates 
and schedules Ruperseded. No rates or time schedules filed with the commission 
shall be charged" by any such tnotor carrier except as provided by rules and 
regulations adopted under this section by the commission. The commission may 
adopt rules and regulations governing the filing of tariffs and rate schedules 
and the method whereby changes in such tariffs and rate schedules may be 
made effective. In the adoption of such rules and' regulations the commission is 
authotlzed to give consideration to the desirability of having tariff filing rules 
similar to those of the Interstate Commerce Commission. . . . (Emphasis 
supplied.) 

The commission's authority to Rromulgate rate filing rules is clear. 
The PSC has promulgat"d rtlies authorizing the operation of rate organizations. A rate 

organillation is defined in ~ule 25-5.130(5), F.A.C., as any organhation (association, 
bureau, conference, committee) approved by the commission to submit tariffs for its 
members. The organization m&y be established upon application to and approval by the 
commission (Rule 25-5.130). Rule 25-5.133, F.A.C., sets out criteria f0r approval. Of 
particular significance is the requirement in Rrue 25-5.133(2)(e) that the bylaWS of an 
approved organization flUarantee all member carriers "tho free and unrestrained right 
to take indepe..'1dent action either before, during or after the procedure" (to establish the 
tariff filing to be submitted to the commission). 

In apparent contradiction is Rule 25-5.132, F.A.C., which identifies two types of carriers 
that may file tariffs: An approved rate organization or a carrier which is n.ot a member 
of a rate organization. No provision is made for independent or individual rate filings by 
those carriers which are members of rate organizations. In addition, Rule 25·5.134, 
F.A.C., appears to prohibit carriers outside the approved rate organizations from filing 
general rate increases. The "general rate increase" is defined at Rule 25-5.130(3), F.A.C., 
as a "proposal to change substantially all or part of the tariff provisions" applicable to a 
type of carrier. In view of this prohibitory language, the filing of general rate increases 
appears to be exclusively within the province of approved rate organizations. 

Resolution of this apparent contradiction is crucial to the validity of the commission's 
rules. A determination that the rules represent a valid exercise of rulemaking power 
requires a finding that the regulatory scheme established by the rules does not exceed 
the scope of regulation statutorily envisioned by the Legislature. If the commission's 
interpretation of its rules fails to guarantee to individual members of a rate or~anization 
the free and unrestrained right to submit indtt>idual tariff filings, the commisslOn has, in 
effect, commanded a single unifotlU filing by a majority of the members of an industry. 

If, in implementation of its regulatory authority, the commission evidences a clear 
preference for single filings, this preference would discourage price competition among 
rate organization members and would be tantamount to setting up a unifotlU rate 
struuture. 

Although the Legislature has clearly given the PSC rulemaking authority, it has not 
granted the PSC the authority to establish, by rule, a uniform rate system for the motor 
carrier industry. As discussed in answer to questions 4 and 5, infra, the degree of 
reflUlation set up in the rate approval scheme aoes not exteud to the elimination of all 
ptlce competition in the motor carrier industry. The Florida Legislature has not indicated 
any intention to regulate motor carriers so as to eliminate all price competition among 
the members of the industry. Any rules promulgated or relied upon by the PSC which 
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result in uniform rate structure would be invalid as beyond the scope of regulation 
envisioned by the Legislature. 

By comparison, the Florida Supreme Court has considered a question touching on 
uniform rate filings by freight fo::warders regulated by the PSC under ss. 323.51·323.67, 
F. S. See Flr,rida Freight Forwarders v. Bevis, 277 So.2d 529 (Fla. 1973). In Florida 
Freight Forwarders, the issue was whether the PSC had substantial evidence to support 
its refusal br Order No. 10032 to allow a rate differential between freight forwarders 
which prOVIded pickup services for goods and commodities collected and those 
forwarders which did not provide such service. Although the validity of PSC Order No. 
10228 requiring freight forwarders to file uniform rates was not raised, that order was 
affirmed by the court at 529. However, the arguments for the validity of PSC orders of 
uniform rates for freight forwarders may be stronger than those favoring uniformity for 
motor carriers. First, the degree of regulation of the freight forwarders and the extent 
of the commission's l'ulemaking authority were more extensive and molO explicit. 
Contrast s. 323.53 and SS. 323.55·323.57 with s. 323.07 and s. 323.08, F. S. Second, the PSC 
had determined by hearing that uniform rate filings by freJght forwarders were desirable 
(Respol1dent's Bnef ir. OPI?osition to the Petitio? for Writ of Certiorari, /. 2.). By 
comparIson, the more limlted statutory regulatIOn of motor carriers an the less 
generous grant of specific rulemakinplUthority in s. 323.08 would support a finding that 
the PSC does not have the authority to require uniform rate filings by the motor carriers. 

I do not reach a conclusion of invalidity in this instance however. The ambiguity 
between the apparent, albeit indirect, guarantee of individual filings by rate organization 
members in Rule 25·5.133(2)(e), F.A.C., and the sources of tariff filings in Rule 25·5.132. 
F.A.C., need. not be construed to preclude individual filings. The wording of Rule 25·5.132 
allows referi.'nce to Rule 25.5.133(2)(e): 

... Subject to all of the prot'isions of Part VIL Rule Chapter 25·5, tariffs may 
be filed with the Commission by (;!ither an approved rate organization for its 
member caf:riers, or a carrier which does not participate in a rate organization. 
/Emphasis supplied.) 

A finding that Rule 25·5.133(2}(ej governs, i.e., that any member of a rate organization 
may file independently of the organization, would preserve the validity of the rules. The 
PSC' "'ouid !lot be est!1bli9~ing a uniform rate system and this would not exceed the 
statu~ory scheme of l~gubt!i}!'!. 

The tension between Rule 25·5.132, P.A.C .• and Rule 25·5.133(2)(e), F.A.C., is more 
appropriatelv characterized as an ambiguity rather than a clear inconsistency with the 
st.,tute itself. In cases of ambiguity, courts will presume the validity of administrative 
rules and interpret the rules so as to give effect to that presumption. Cr., Sumlin v. 
Brown. 420 F. Supp. 78, 81·82 (N.D. Fla. 197 6). Following this standard of rules 
construction, I theZ'efore conclude that tht' commission's rules establishing rate bureaUH 
are valid to the extent those rules do not limit the unrestrained right of motor carriers 
to submit individual turiff filings. 

The following point should l:ie carefullv distinguished. A conclusion that rules which 
establish rate bUreau!'! withQut mandatfng uniform rates may be a valid exercise of 
statutory authority is not equivalent to a conclusion that the carriers which participate 
in the organizations are immune from prosecution under the state antitrust laws, Ch. 
542. F. S. Both conclusions look to the scope of legislative regulation. While the result 
may seem anomalous, analyses of the commission's rultm18king authority and the 
immunity of third parties to another Florida Statutt' are distinct. 

AS TO QUESTION 2: 

Your second question may be answt?red by deter-mining whether n delegation has 
occurred when private partieB submit rates for the ultimate afiproval of an 
admil1istrative agency. Applicable case law clearly establishes that there 18 no delegation 
of authority to private persons under these circumstances so long as the administrative 
agency makes the final deterr.lination. See Stute v. St.ate Road Department, 173 So2d 693 
(Fla. 1965). 

The fact that an agency grants appr/)val of rates submitted by private parties does not 
mean thnt the agency has delegat~d its ratemaking function. Perhaps the leading case 
on point is Edwards v. United States, 91 F.2d 767 (9th C).r. 1937). In Edwards, a private 
party challenged the constitutionality of the Agric:ulture Adjustment Act, 7 U.S.C.A. s. 
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601. One theory advanced by the plaintiff was that the act permitted private parties to 
exercise legislative power based on the requirement that the Secretru:y of Agriculture's 
orders be consistent with a marketing agreement established by private parties. The 
court in rejecting this argument stated at 789: 

We think it clear that there is no delegation of legislative authority to private 
individuals affected by the provisions of the act which are assailed here. It is 
the Secretary who makes the decisions and issues the orders, not the growers 
or handlers whose approval he must have. 

In the context of your question, application of the quoted language from Edwards 
supports a determination that no delegation of authority, in the constitutional sense, has 
occurred merely bacause private parties initially submit rate proposals. The crucial 
factor in reaching this conclusion is the adminir,trative agency's retention and exercise 
of ultimate authority to determine rates. Also see In re Lindquist, 70 F.2d 929, 933 (7th 
Cir. 1937); Dotty v. Love, 295 U.S. 4 (1935); Currin v. Wallace, 306 U.S. 1 (1937); Herrin 
Y. Arnold, 82 P.2d 977 (Okla. 1938); Kaplan v. Dee, 77 So.2d. 768 (Fla. 1955); and Miller 
v. Ryan, 54 So.2d 60 (Fla. 1951). Cf State v. Allstate Insurance Co., 97 So.2d 372 (Miss. 
1957). 

Sections 323.07 and 323.08(2), F. S., authorize the Public Service Commission to set or 
approve rates at a public he.aring. Moreover, varioUl! rules promulgated by the Public 
Service Commission make it clear that the commission hw the iUfirmative duty to 
determine that all rates approved or promulgated by it are reasonable. Rule 25-5.131, 
F.A.C., provides that general rate increases "shall be initiated by written petition to the 
Commission" and that certain minimum filing requirements, as prescribed in Rule 25-
5.140, F.A.C., must be met. It is clear that the Public Service Commission is required by 
its own rules and by statute to thoroughly investigate any proposed general rate 
increase. See State v. Florida East Coast Ry. Co., 59 So. 385 (Fla. 1912) (commission has 
It duty to inquire into and investigate all rates), 

AS TO QUESTION 3: 

Rule 25 .. 5.132, F.A.C., unequivocally guarantees the right of carriers not members of 
rate bureaus to file tariffs directly Wlth the commission: 

Subject to all vf the provisions of Part VII, Rule Chapter 25-5, tariffs may be 
filed with the Commission by either 

(1) An approvl::d rate organization for its member carriers, or 
(2) A carrier which does not participate in a rate organization .... 

(Emphasis supplied.) 

The rroced'.ll'e by which nonparticipating carriers may submit tariff filings other than 
genera rate increases is specified in Rule 25·5.134, F.A.C. 

In response to question 1, I conclllded tLlt, to give validity to the rules, Rule 25 .. 
5.132(1), F.A.C., was to be harmonized with 25·5.133(2)(e), F.A.C., in order to guarantee 
member carriers individual filing access to the commission as well. Any rule which 
precludes individual submission and thus requires a uniform submission would be invalid 
since it would be incoIisistent with the regulatory scheme of.Ch .. 323, F. S. 

AS TO QUESTIONS 4 AND 5: 

Your f01lrth and fifth questions relate to the application ofthe state's antitrust statute, 
Ch. 542, F. S., to the activities of the carriers. It is proper to discuss questions fvur and 
five together since both questions turn on the scope of regulation found in Ch. 323, F. S. 
It is fair to say that if the Legislature intended Ch. 542 to apply to Jhotor carriers, it did 
not intend to authorize the PSC to immunize activities that would otherwise be illegal. 
This conclusion foHows from the principle that the commission only has that authority 
which is expressly or implicitly conferred by the Legislature. City of Cape Coral v. GAC 
Utilities, Inc. of Florida, 281 So.2d 493 (Fla. 1973). 

Chapter 542 of the Florida Statutes prohibits combinations between competitors if the 
combination is an unreasonable restraint of trade. Section 542.05, F. S., specifically 
prohibits combinations to keep "transportation at a fixed or graduated figure" or 
agreements to set the price of transportation services: 
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542.05 Combinations prohibited; penalty.-
(1) Any person who sliall or may become engaged in any combination of 

capital, skill or acts by two or more persons, firmS, cOl"porations or associations 
of persons or of either two or more of them, for eith~r, any or all of the 
following purpses: 

• 
(c) To prevent competition in the manufacture, making, transportation, sale, 

or purchase of merchandise. pI'oduce, or commodities, or to prevent competition 
in aids to commerce; 

* 

(e) Except as otherwise provided in chapter 541, to make or enter into or 
execute or carry out any contract, obligation, or agreement of any kind or 
description by which they shall bind or have bound themselves not to sell, 
dispose of, or transport any article or commodity, or article of trade, use, 
merchandise, commerce, or consumption below a common standard figure, or by 
which they shall agree in any manner to keep the price of such article, 
commodity, or transportation at a fixed or graduated figure, or by which they 
shall in any manner establish or settle the price of any article or commodity or 
transportation between themselves and others to preclude a free and 
unrestricted competition among themselves and others in the sale or 
transportation of any such q.rticle or commodity or by which they shall agree to 
pool. combine, or unite any interest they may have in connection with the sale 
or transportation of any such article or commodity that its price may in any 
manner be affected. (Emphasis supplied.) 

Chapter 541. the so·called "Fair Trade Law," allowed vertical price fi.xing under some 
circumstances. It was repealed by s. 1, Ch. 75-15, Laws of Florida. effective October 1, 
1975. In any case, it would have no application to horizontal price-fixing agreements. i.e., 
agreements among competitors. 

The agreement under scrutiny is an agreement between members of a rate 
organization to submit a single joint tariff for approval, i.e., an agreement not to exercise 
the right as guaranteed bv the bylaws to submit an independent rate. So long as 
individual access to the PSC is guaranteed, the membership agreement among 
participating carriers would be of no concern unless shown to unavoidably and 
necessarily result in uniformity of rates. 

Absent state regulation, it is clear that the agreement described above would be per se 
illegal. Combinations between competitors to set the same or a minimum price have long 
been held to violate the federal antitrust laws. United States v. Trans·Missouri Freight 
Association, 166 U.S. 290 (1897); United States v. Socony·Vacuum Oil Co., 310 U.S. 150 
(1940). It is clear that an agreement among motor carriers to submit only one rate or to 
use one rate as minimum would be a price fix between competitors and would violate the 
Sherman Act, 15 U.S.C. s. 1. By the same token, such an agreement to fix or control prices 
would violate Ch. 542, F. S. City pas, infra; Hardrlves v. East Coast Asf.halt Corp., 166 
So.2d 810 (2 D.C.A. Fla., 1964); RICOU v. Crossland, 88 So. 381 (Fla. 1926 . 

It is fair to say that the state courts have followed federal precedflnt controlling at the 
time of the state decisions. See Lee v. Clearwater Grower's Association, 111 So. 722 (Fla. 
1927); compare Marin Co. Bd. of Realtors, Inc. v. Palsson, 549 P.2d 833, 835 (Cal. 1976) 
(interpreting the California statute on which Ch. 542 was apparently modeled as 
following federal precedent). Of particular note is Pensacola Associates v. Biggs Sporting 
Goods Co., 353 So.2d 944 (1 D.C.A. Fla., 1978), wherein the First District Court of Appeal, 
in applying a rule of reason test to a restrictive covenant, relied on federal precedent in 
conducting its analysis. 

The application of Ch. 542, F. S., takes on an entirely new perspective, however, 
because of the state's regulation of motor carriers under Ch. 323, F. S. 

The Florida Supreme Court has utilized a single-step analysis, considering the 
Ilervasiveness of the regulatory scheme as the key to whether the agreement violated 
Ch. 542, F. S. City Gae Co. v. Peoples Gas System, Inc., 182 So.2d 429 (Fla. 1965). 

In City Gas, two private utility companies, regulated by the PSC pursuant to Ch. 366, 
F. S., agreed to allocate territories. Subsequently, the commission approved the 
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agreement, basing its authority on the fact that it had the statutory duty to approve 
capital construction of facilities and that the agreement to divide service territories 
avoided duplication of facilities. One party to the agreement breached its terms and the 
other sought enforcement of the agreement. The breaching party asserted that the 
agreement was invalid because it violated Ch. 542, F. S. 

The court reasoned that not all agreements restraining trade violated Ch. 542, F. S. 
Instead, only those agreements that have the 

effect of leaving an unreasonable degree of control over price, production or 
quality of product or service in the hands of private parties thereto and would 
evidence the kind of monopolistic advantage that Ch. 542 and other statutes of 
[its] kind were intended to prevent [182 So.2d at 432.] 

would be violative of Ch. 542. 
Applyinlf this reasoning to the question posed, the dispositive consideration is whether 

the public IS sufficiently protected bY. the PSC to remove the activity in question from the 
reach of the state antitrust law. Under the facts in City Gas, the court concluded that the 
agreement in question did not grant private parties the power to control prices or 
diminish the quality of service. The court reached its conclusion because of the extensive 
regulatory power of the PSC under Ch. 366, F. S. 

However, the court specifically stated that government regulatio:J. of an industry such 
as a public utility does not completely withdraw the industry from 'the reach of antitrust 
laws. Instead, the City Gas court seemingly adopted a case-by-case approach, requiring 
analysis of the conduct in question and the degree of statutory control over the industry: 

We will not go so far as to hold that the regulation of a specified industry a!J So 
public utility automatically withdraws that industry from the operation of ti:e 
antitrust statutes. It is enough to say that the agreement under discussion will 
not be held to be violative of those statutes unless, all things considered, it 
threatens the results which they were designed to prevent. In determining 
whether the agreement threatens to result in monopolistic control over prices, 
production, or quality of service, it is appropriate to consider the kirid and 
extent of control to which both of these parties are subject under F. S. Ch. 366. 
F S.A. [182 So.2d, at 434.] 

City Gas suggests that if private parties have the power to control price, then Ch. 542, 
F. S., would apply. The question turns, therefore, on whether the Public Service 
Commission's power to set rates or approve rates provides complete protection for the 
public so that ~t would be improper to apply Ch. 542. 

It may be argued with considerable force that the authority of the Public Service 
Commission to set or approve rates provides adequate protection to the public. 
Agreement among carriers not to exercise their right to submit independent tariffs would 
therefore not harm the public. Yet, neither City Gas nor any other Florida authority 
definitively resolves this question. 

Section 323.07, F. S., authorizing commission approval of rates, serves a dual purpose 
of protecting the public from unreasonable rates and in aiding carriers to secure a 
reasonable return on their investment. Neither purpose necessit.ates a uniform rate. Both 
could be accomplished within the statutory scheme by commission approvri of rates 
individually submitted. If administrative efficiency required a less tedious approach, the 
commission could approve maximum and minimum rates within a zone of 
reasonableness. The general policies of Ch. 323, J:~. S., as interpreted by Flodda courts, 
do not require, and thus cannot be said to contemplate, a single uniform rate. 

It appears, moreover, that the City Gas court was greatly influenced by the fact that 
the commission's approval of the agreement was intended to "eliminate competition 
between and duplication of facilities and services by the parties within the area covered." 
[182 So.2d at 430; emphasis supplied.]. In cthel words, application of Ch. 542, F. S., in 
the context of City Gas would have been repugnant to the statutory scheme. This follows 
since a contrary result would have interfered with the commission's authority to control 
capital construction and avoid wasteful duplication of facilities. 

In contrast to City Gas, wherein approval of the agreement in question was consistent 
with the commission's statutory duties, it seems that the form of agreement which is the 
subject of this diSCUSSIOn cannot readily be reconciled with the legisla.tive policy uf Ch. 
323, F. S. That chapter does not mandate submission of uniform rates. 
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Florida courts have consistently emphasized that s. 323.03, F. S., is designed to avoid 
congestion of the public highways and to generally insulate motor carriers from "ruinous 
competition." See Central Truck Co. v. Railroad Commission of Florida, 1 So.2d 470 (Fla. 
1941). Yet, it is not iutended that the motor carriers be entirely insulated from 
competition. Florida Motor Lines v. State Railroad Commission, 132 So. 851, 861 (Fla_ 
1931). Legislative awareness of the need to prevent ruinous competition is mauifested in 
the provision for certificates of public convenience and necessity required by Ch. 323, 
F. S., which establishes substantial market entry barriers and results in insulation of 
motor carriers from the most extreme forms of competition. 

In State ex rel. McKenzie v. Willis, 310 So.2d 1 (Fla. 1975), citing City Gas, the court 
suggested that an agreement to divide territories wood have to be approved by the 
commission. Note also that s. 350.55, F. S., requires the commission to approve any 
agreement regarding common carrier rates. Motor carriers are not included in the 
definition of common carriers under s. 35Q.11(1), F. S. 

Since no Florida case is directly controlling, it is appropriate to review the case law of 
other jurisdictions. The approach taken under federfillaw is to determine whether the 
agreement violates Ch. 542, F. S., and then to determine whether the conurJssion's 
regulatory power can be exercised to provide a defense for the parties to the agreement. 

Federal decisions have long recognized that despite the presence of regulation of »rice, 
antitrust laws apply unless there is a specific statutory exemption or toe applicatIon of 
the antitrust laws would be repugnant to the scheme of regulation. United States v. 
Trans-Missouri Freight Ass'n., 166 U.S. 296 (1897). This principle was again affirmed in 
United States v. Joint-Traffic Association, 171 U.S. 505 (1898), and reiterated in State of 
Georgia v. Pennsylvania Railroad Co., 324 U.S. 439, (1945). In the later case, the State of 
Georgia alleged that numerous railroads combined to form rate bureaus that illegally 
established discriminatory rates violative of the Sherman Act. The defendants, members 
of rate organizations, assertsad that the Interstate Commerce Commission had primary 
jurisdiction and, in any case, that the rate bnreaus were sanctioned by the commission. 
The Supreme Court affirmed the principle that the antitrust laws generally apply to 
regulated industries except to the extent that their application would be repugnant to the 
scheme of regulation. 

Only a clear repugnancy between the old law and the new results in the former 
gving way and then only pro tanto to the extent of the repugnancy. United 
;::,tates v. Borden Co., Supra, 308 U.S., at pages 198, 199, 60 S.Ct. at pages 188, 
189,84 L.Ed. 181. [324 US. at 456, 457.] 

In the Pennsylvania. Railroad case, the United States Supreme Court reasoned that the 
regulatory power of the Interstate Commerce Commission to fix or approve rates was the 
power to establish a zone of rellsonableness. The public was entitled to price competition 
between carriers within the zone of roasonableness. Price competition within the zone 
was deemed in no way repugnant to the ICC's power to fix and approve rates. The 
antitrust laws therefore applied and the conduct of the members of the rate organizations 
was condemned. 

In 1948, in response to Georgia v. Pennsylvania Railroad Company, Congress amended 
the Interstate Commerce Act to, in some instances, specifically recognize rate bureaus 
and, where recognized, provide relief from antitrust laws. See 49 U.S.C.A. s. 5b(2),(9). The 
controlling fact, for purposes of this review, is that express legislation was necessary to 
create an exemption to federal antitrust laws because the courts had found no 
repugnancy between price competition and the ICC's regulatory powers. See State v. New 
York Movers Tariff Bureau, Inc., 264 N.Y.S.2d 931 (N.Y. S.Ct. 1965) (operation of rate 
bureaus does not violate state antitrust statute since the state specificilly enacted an 
exemption tracking the federal exemption of motor carriers). By analogy, expre.ss 
legislation of the Florida Legislature would be necessary to create an exemption to the 
Florida Antitrust Law. 

In assessing, at the federal level, the balancing of the antitrust laws and a regulatory 
scheme, the courts have concluded that general rate regulation does not preclude the 
application of the antitrust laws. The reasoning would be applicable at the state level as 
well; other states have followed this general rUle. See Southwest Utilities, Inc. v. South 
Central Bell Telephone Co., CCH Trade Reg. Rep. (1977-1 Trade Cases) Para. 61, 303 at 
70,988,70,992 (La. Ct. App. 1976) (rates which are just and reasonable may still form part 
of an overall scheme violative of the antitrust laws), and Mazzola v. The Southern New 
England Telephone Co., CCH Trade Reg. Rep. (1976 Trade Cases) Para. 60,439 at 66,926 
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(Conn. 1975) (commission has no implied power to determine defendant's liability since 
there is only a repeal of the state antitrust Jaw in cases of plain repugnancy). The 
Mazzola court characterized the state regulation defense as the "state action defense." 
This terminology is confusing since the state action defense normally refers to the 
concept that the federal antitrust laws were not intended to negate comprehensive state 
regulation. See Cantor v. Detroit Edison Companr, 428 U.S. 579, 600 (1976). It would 
seem that different policies are at play when the lssue is whether the federal antitrust 
laws were intended to displace state regulation because of the Supremacy Clause. There 
is a serious question as to whether the scheme of regulation detailed in Ch. 323, F. S., 
would provide a defense to a case brought under the federal antitrust laws. See Opinion 
of the Attorney General of Arkansas, CCH Trade Reg. Rep. (1976-1 Trade Cases) 
Paragraph 60584 at pa~ 68,750. Cf. Opinion of North Dakota Attorney General, 5 CCH 
Trade Reg. Rep. (1976) l"aragraph 60,586 at 68,753 (March 5, 1976) (private rate bureaus 
do not violate a state antitrust statute because of a specific statutory mandate of rate 
uniformity). . 

This conclusion is not at all dissimilar to that reached by the Florida Supreme Court 
in City Gas, although the Florida Court framed its analysis differently. In all cases, the 
central question is whether the Legislature exempted the industry from the antitrust 
statute. Under similar circumstances the federal courts have held that the exemption 
must be express, as Congress rrovided in 1948 in response to Georgia v. Pennsylvania 
Railroad. See 49 U.S.C.A. s. 5b(2),(9). This was true since the application of the antitrust 
law was not repugnant to the scheme of regulation of the Interstate Commerce 
Commission. 

I find no express ler'slative authority to exempt the motor carriers from the antitrust 
laws. Furthermore, am unable to find the requisite intent from other legislative 
circumstances. Under such circumstances, one must give clear expression of an intent to 
supplant Ch. 542, F. S., since the general rule is that the PSC only has those powers that 
are expressly or impliedly conferred upon it. Recently, in State of Florida, Dep,artment 
of Transportation v. Mayo, ..... So.2d ..... (Fla. Slip Opinion, Case No. 50,484, Filed Nov. 
30, 1977), the court applied a strict rule of construction to the existence of implied power 
in the Public Service Commission at p. 2: 

Our analysis begins with the recognition that the Public Service Commission 
was created and exists through legislative enactment. Being a statutory 
creature, its powers and duties are only those conferred expressly or impliedly 
by statute. City of West Palm Beach v. Florida Public Service Commission, 224 
So.2d 322 (Fla. 1969). Southern Gulf Utilities, Inc. v. Mason, 166 So.2d 138 (Fla. 
1964). And any reasonable doubt as to the existence of a particular power of the 
Commission must be resolved against it. City of Cape Coral v. GAC Utilities, 
Inc. of Florida, 281 So.2d 493 (Fla. 1973). (Emphasis supplied.) 

An implied power to adopt rules that would immunize carriers from the very specific 
provislOns of Ch. 542 must meet the demanding standards that the Supreme Court has 
established in State of Florida, Department of Transportation v. Mayo. 

It is true that s. 323.08(2), F. S., ;;>rovides that in the adoption of rules the commission 
is authorized to give consideration to the desirability of having tariff filing rules similar 
to those of the Interstate Commerce Commission. The apparent purpose of s. 323.08(2), 
F. S., is to foster procedural uniformity and consistency with federal regulation. 
Questions dealing with the general policy regarding compotition are clearly outside thp. 
scope of this procedural language. If the language is more than procedural, i.e., if the 
Legislature has delegated to the PSC a choice on whether or not to permit price fixing 
among competitors, the delegati;:m raises severe constitutional questions. Harrington & 
Co., Inc. v. Tampa Port Authority, ..... 80.2d ..... (Fla. Slip Opinion, Case No. 50,111, filed. 
January 17, 1978). In any case, it is the Reed-Bulwinkle Act, 49 U.S.C.A. s. 5b(2),(9), not 
the ICC rules, which, under the federal scheme, immunizes the carrier. The fact that the 
Florida Legislature may allow the PSC to consider the Qe,:,irability of having tariff filing 
rules similar to those of the ICC does not, standing alone, indicate that the PSC has the 
authority to immunize carrier.s from the application of the antitrust laws. 

Second, it can be argued that the Legislature approves the existence and practices of 
rate organizations because it passed a comprehensive revision of the entire motor carrier 
law in Ch. 77-434, Laws of Florida, with knowledge of the organization's activities. 
Legislative acquiescence, however, is not sufficient to create an exemption to another 
statute. Legislative concern with competition in the transportation of goods is explicitly 
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stated at s. 542.05, F. S. Acquiescence to an administrative interpretation is not sufficient 
to create an exemption, which in eff'ect repeals s. 542.05 (the specific application of Ch. 
542 to the transportation industry). 

The approach suggested by the City Gas court raises serious questions concerning the 
activities of carriers and the manner in which they. submit rates to the commission. r 
conclude that the language found at s. 323.08(2), F. S., authorizing the PSC to consider 
the advisability of having tariff' filing rules consistent with those of the Interstate 
Commerce Commission is not a specific adoption of the Reed·Bulwinkle Act; rather, it is 
intended only to facilitate procedural uniformity. Cf. s. 501.204(2), F. S. Therefore, in 
light of the foregoing analysis, the Public Service Commission should reassess its 
procedures concerning rate bureaus. Additionally, I urge the Legislature to address this 
question and more generally the appropriateness of rate unifonnity among motor 
carriers. 

AS TO QUESTION 6: 

In Occidental Chemical Co. v. Mayo, 351 So.211 336 (Fla. 1977), the Florida Supreme 
Court held that the Public Service Commission is not exempted from operatic;· .qf' 8. 
286.011, F. S. See also AGO 073-344. 

The Supreme Court has stated that the Sunshine Law must be broadly interpreted ~o 
avoid frustration of the underlying public policy through "evasive techniques." City of 
Miami Beach v. Berns, 245 So.2d 38, 41 (Fla. 1971). For example, the court will not 
tolerate evasion of the statute by "an infonnal conference or caucus of any two or more 
members [which] permits crystallization of secret decisions to a point just short of 
ceremonial aeceptance." Supra at 41. It has since been held that application of the law 
does not necessarily lequire the presence of two or more members of the agency. In Town 
of Palm Beach v. Gradison, 296 So.2d 473 (Fla. 1974), a citizens' planning committee 
composed of private citizens and established by the town council which appointed its 
members was found to be subject to the Sunshine Law. The committee existed to oversee 
a planning finn retained by the town council in development of a new zoning plan for the 
town. Numerous private discussions between the committee and th!'.. planners took place. 
The plan was presented to the council which, after full public meetings and hearings, 
approved the plan substantially as presented by the committee and planners. The court 
held that the committee was an "alter ego" of the town council and, therefore, had no 
more right to meet privately with the planners than would the council members 
themselves. The court reasoned that: 

One purpose of the government in the Sunshine Law was to prevent at 
nonpublic meetinF" the crystallization of secret decisions to a point just short 
of ceremonial acce,' ..aIlce. Rarely could there be any purpose to a nonpublic pre· 
meeting conference except to conduct some part of the decisional process 
behind closed doors. The statute should be construed so as to frustrate all 
evasive devices. This can be accomplished only by embracing the collective 
inquiry and discussion stages within the tenns of the statute, as long as such 
inquiry and discussion is conducted by any committee or other authority 
appointed and established by a governmental agency, and relates to any matter 
on which foreseeable action will be taken. [296 Sc.2d at 477; emphasis supplied.] 

An agency subject to the Sunshine Law may not, therefore, avoid the requirements of 
the statute by delegating its own statutory authority to another entity though its action 
might be inadvertent and in good faith. In Warden v. Bennett, 333 So.2d 97 (2 D.C.A. 
Fla., 1976), cert. den . ..... So.2d ..... (Fla. 1977), however, the district court distinguished 
Town of Palm Beach by findin(l' that an administrator who simply carried' out agency 
policies fonnulated in the sunshine was not subject to the Sunshine Law. The court found 
the same to be true of a factfinding council which simply reported to the administrator. 
The distinguishing characteristic for purposes of Sunshine Law analysis is whether the 
individual or body in question actually formulates or assists in the fonnulation of official 
policy and governmental decisions or acts solely in an administrative capacity. See and 
compare State ex reI. Reno v. Watkins, et al., 11th Judicial Circult, Case No. 78-3020, 
wherein an advisory boa"d, closely relatec1 to the decisionmaking process and appointed 
by the single individual charged with making the final, binding appointment of a new 
police chief, was held subject to the Sunshine Law. 
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Applying these rules to the instant situatioD, I find the rate bureaus to be an integral 
link lD the deliberative process from which official policy ultimately evolves. Section 
323.08, F. S., provides that no rates shall be fixed or changed except in accordance with 
the rules and regulations of the commission. The authority delegated to rate bureaus 
pursuant to these rules appears to be quite broad. The commission may, of course, deny 
approval of a rate structure submitted by a rate bureau. However, the rules provide the 
mechanism for submitting rate proposals to the secretary of the organization's rate 
committee, for notice of hearing to all member carriers and others subscribing to the 
organization's publication, and for a hearing at which interested parties may be heard. 
Clearly, rate organizations are conducting activities which are part of the deliberative 
process and which, if done by the commission, would be subject to the Sunshine Law. 
This process opens the possibility of quick acceptance by the commission itself, albeit in 
a public meeting, without the benefit of public deliberation. Hence, even though there 
has been no delegation of authori.ty in the constitutional seDse, there still has been offici,,} 
action within the meaning of Ch. 286, F. S. 

In response to your inquiry regarding the applicability to rate bureau operations of 
Florida'S Public Records Law, s. 119.01, F. S., announces as the general state policy on 
public records that "all state, county, and municipal records shall at all times be open for 
a personal inspection by any person." Section 119.011, F. S., defines "public records" and 
"agency" for the purposes of that chapter to mean: 

(1) "Public Records" means all documents, papers, letters, maps, books, 
tapes, photographs, films, sound recordings, or uther material, regardless of 
physical form or characteristics, made or received pursuant to law or ordinance 
or in connection with the transaction of official business by an agency. 

(2) "Agency" shall mean any state, county, district, authority, or municipal 
officer, department, division, board, bureau, commission or other separate unit 
of government created or established by law and any other public or private 
agency, person, partnership, corporation, or business entity acting on behalf of 
any public agency. (Emphasis supplied.) 

Section 119.07(1), F. S., requires: 

Every person who has custody of public records shall permit the records to 
be inspected and examined at reasonable times, by any person desiring to do 
so, at reasonable times, under reasonable conditions, and under supervision by 
the custodian of the records or his designee. . . • 

It can hardly be questioned that the Public Service Commission itself falls within the 
comprehensive definition of "agency" set forth in s. 119.01l(2}, F. S. See AGO 073·344. 
Since the rate organizations are established by commission approval for the purpose of 
developing tariff proposals and submitting recommendations to the commission for final 
approval, it is my opinion that a rate organization also falls within the statutory 
definition of "agency," as a "private agency, person, partnership, corporation, or business 
entity acting on behalf of any public agency." The agency's records would clearly fall 
within the definition of "public records" which inclu.des records (in any physical form) 
"made or received •.• in connection with the transaction of official business by any 
agency." 

078·54-March 29, 1978 

PAROLE AND PROBATION 

PRISONERS RELEASED ON MANDATORY CONDITIONAL RELEASE 
LIABLE FOR MONTHLY SUPERVISION PAYMENT 

To: Charles J. Scriven, Chairman, Florida Parole and Probation Commission, and Louie 
L. Wainwright, Secretary, Department of Offender Rehabilitation, Tallahassee 

Prepared by: Staff 
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QUESTION: 

Do Cbs. 77-321 and 77-<t~8, Laws of Florida, amending s. 945.30, F. S. 
(1976 SUP))')' extend the prescribed monthly contribution requirements to 
persons released by virtue of gain-time allowances and deductions in 
addition to those persons placed on parole or probation? 

SUMMARY: 

The monthly contribution or payment duty imposed by s. 945.30, F. S. 
(1976 Supp.), as amended by Cbs. 77-321 and 77-428, Laws of Florida, 
applies to those persons released on so-called mandatory conditional 
release (those who have been released by vil1ue of statutory gain-time 
deductions or cl1owances). 

In my most recent opinion on this subject, AGO 077·39, I addressed your question: 

Is an individual rele!1.sed on so-called mandatory conditional release (based on 
accumulation of statutory gain·time allowances and deductions) and under 
supervision by the Department of Offender Rehabilitation pursuant to s. 
944.291, F. S., required to contribute $10 monthly toward the cost of 
supervision and rehabilitation pursuant to s. 945.30, F. S. (1976 Supp.)? 

In response to that question, I concluded that unless legislative clarification as therein 
specified were provided by the Legislature, and unless judicially determined otherwise, 
the payment duty imposed by s. 945.30 applied only to those individuals placed on parole 
by the Parole and Probation Commission and those individuals placed on probation by 
the courts. 

I also stated in AGO 077·39 that this matter should be brought to the attention of the 
Legislature so that a policy determination might be made as to whether persons on so· 
called mandatory conditional rehase should be required by law to contribute toward the 
cost of their supervision and rehabilitation along with parolees and probationers. I 
further suggested that legislative clarification be sought as to what conditions, if any, the 
commission or the Department of Offender Rehabilitation might impose upon persons 
released by virtue of statutory gain-time allowances and deductions and as to what 
procedures should be provided in regard to the revocation of statutory gain·time 
allowances and deductions. As was the case with AGO 077·39, your need for this opinion 
arises from the fact that the Parole and Probation Commission is again receiving warrant 
requests seeking the arrest of inmates placed on so-called mandatory conditional release 
for failure to pay cost of supervision and rehabilitation payments pursuant to s. 945.30, 
F. S., as amended by Chs. 77·321 and 77-428, Laws of Florida. 

Chapter 77·321, Laws of Florida, does amend s. 945.30, F. S. (1976 Supp.), for the 
purposes of this opinion. The essence of your question is whether the conclusion I 
reached in AGO 077-39 (and which I had earlier reached in AGO 076·184) is affected by 
the 1977 Legislature's enactment of Ch. 77-428, Laws of Florida, amending s. 945.30 to 
now provide in pertinent part: 

Any p'erson under probation or parole supervision . . . shall be required to 
contnbute ... to a court-approved public or private entity providing him with 
supervision and rehabilitation. Any failure to pay such contribution shall 
constitute grounds for the revocation of probation by the court or the 
revocation of parole by the Parole and Probation Commission. (Emphasis 
supplied.) 

For the reasons that follow, I am of the opinion that the conclusions and reasoning of 
AGO's 076·184 and 077.39 are affected by the enactment of Cbs. 77-321 and 77-428, Laws 
of Florida. 

I have examined the titles of both Chs. 77-321 and 77-428. The title of Ch. 77-321 
provides that it is an act "relating to probation." (Emphasis supplied.) The title of Ch. 77· 
428 provides that it is an act "relatinl; to parole and probation." The title to Ch. 77-428 
also provides that the act is "exempting certain persons on probation and parole from 
contributing to the cost of their supervision," and that failure to make the contributions 
constitutes grounds for revocation of "probation or parole." The title of a legislative act 
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serves the fm-pose of providing notice to the public as to the sUbJ;;~ matter covered in 
the body 0 the act, and serves also the imjJortant function of de . g and limiting the 
scope of the act. County of Hillsborough v. Price, 149 So.2d 912, 914 (2 D.C.A. Fla., 1963); 
Finn v. Finn, 312 So.2d 726, 730 (Fla. 1975). 

In Ch. 77·428, Laws of Florida, the legislative change which is relevant to the instant 
question is the amendment of the first sentence in s. 945.30, F. S. (1976 SuPp.). That 
sentence had begun: "Anyone on probation or parole .... " As amended by Ch. 77·428, 
it provides that "Any person under probation or parole supervision ... shall be 
required to contribute .... " And it goes on to provide that failure to contribute 
constitutes grounds for revocation of parole or probation. As noted in AGO 077-39, B. 
944.291(1), F. S., provides that persons released by virtue of gain·time allowances and 
deductions are to bf) supervised by the Department of Offender Rehabilitation "as if on 
parole ...• " (Excepted from supervision are those 'prisoners who, at the time of 
sentence, could not have earned at least 180 days' gain·time." Section 944.291[2].) It was 
my opinion in AGO 077·39-and I reiterate it nere-that the language of s. 944.291 

does not provide the kind of clear, express statutory authority which would 
have to exist jn order for the payment duty imposed upon parolees and 
probationers by s. 945.301 F. S. (1976 Supp.), to be extended to persons released 
by- virtue of having been granted statutory gain·time deductions and 
allowances. 

The change in wording brought about by Ch. 77·428 (as illustrated in the above 
quotations from Ch. 77·428 and s. 945.30) when read together with s. 944.291 and the 
legislative intent did accomplish au obvious change in applications. 

I have been provided the House Committee staff analysis of House Bill 346 (now Ch. 
77·42H, supra] which is less than concise. The staff summary of the bill states "This bill 
amends Section 945.30 and (1) includes persons released from prison by virtue of gain
time allowances among those required to pay monthly toward the cost of their 
supervision." The staff further commented on the bill's "effect on present situation" to 
conclude: "(I) It is intended that the wording 'under probation or parole 8upervisio;'t' 
will include the persons under mandatory conditional release." My review of this 
document together with the obvious legislative intent that can be gleaned from this 
legislative reaction to past Attorney General Opinions leads me to thlJ conclusion that, 
absent fm-ther legislative clarification or judicial decision, the monthly payment or 
contribution required by s. 945.30, F. S. (1976 Supp.), as amended by Chs. 77·321 and 77· 
428, Laws of Florida, is applicable to those persons on mandatory conditional release. 

Your question is answered in the affirmative. 

078-55-March 80, 1978 

COUNTIES 

MAY PURCHASE GYM EQUIPMENT FROM LAW 
ENFORCEMENT EDUCATION FUNDS 

To: Glenn J. Bailey, Columbia County Sheriff, Lake City 

Prepared by: Joslyn Wilson, Assistant Attorney General 

QUESTION: 

May the sheriff's department purchase, by law (so 948.25[5], F. S.), gym 
equipment, so that law enforcement officers may stay physically fit, from 
the Minimum Standards School Fund of Columbia County? 

SUMMARY: 

The governing body of a county may purchase gym equipment for its 
law enforcement officers from additional cost assessments for law 
enforcement education expenditures under the Police Standards and 
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Training Commission's interpretation of s. 943.25(5), F. S., provided that 
there is an existing organized educational training and d.evelopment 
program, approved by the commission, that will utUize such equipment 
for the physical training aIld development of law enforcement officers as 
part of the overall educational traming and development ~rogram for 
such officers and the governing body of the county has lawfully budgeted 
and appropriated funds for such purpose. 

At the outset it should be noted that it is the duty and responsibility of the governing 
body of a county to budget and make appropriations for and approve, authorize, and 
account for the disbursement and expenditure of public funds, including those funds 
collected pursuant to 8. 943.25(5), F. S. See generally, Chs. 129 and 218, F. S. Section 
943.25(5), as amended by Ch. 77.174, Laws of Florida, provides: 

Municipalities and counties may assess an additional $1, as aforesaid, for law 
enforcement education expenditures for their respective law enforcement 
officers. (Emphasis supplied.) 

This section was formerly contained in part IV, Ch. 23, F. S. 1973, as s. 23.105. See ss. 
13 and 8, respectively, Ch. 74-386, Laws of Florida, which repealed s. 23.105 and enacted 
the same provision as s. 943.25(5), F. S., as part of the Department of Criminal Law 
Enforcement Act of 1974. You indicate in your letter that the "minimum standards school 
fund of Columbia County" was created pursuant to this statutory provision. 

Under s. 943.12, F. S., the Police Standards and Training Commission [hereinafter the 
commission], created pursuant to s. 943.11, F. S., is authorized to establish, inter alia, 
uniform minimum standards for the training and employment of police officers. See also 
s. 943.14(4), F. S., which provides that 

[a]ll training and educational subjects which are taught, instructed, or used in 
any law enforcement schools or in any private police training school shall first 
be approved in writing by the commission. 

And see s. 943.17 which provides that the commission shall prescribe the curricula and 
standards for advanced and specialized training courses and programs. The Division of 
Standards and Training [hereinafter the division] of the DeI>artment of Criminal Law 
Enforcement is charged with the responsibility of establishing and supervising, as 
approved by the commission, an advanced and highly specialized training program for 
the purpose of training police officers and support personnel in the prevention, 
investigation, detection, and identification of crime and, upon request, instructing law 
enforcement agencies in such hi~hly advanced and speciali::ed areas. See s. 943.25(1), 
F. S. To accomplish this objective, the department may by contract or agreement 
authorize any state university, community college, 01' other organization to provide 
training for, 01' facilities for training, peace officers, which training shall include, but not 
be limited to, police techniques in detecting crime, apprehending criminals, and securing 
and preserving evidence. Section 943.25(9). See also s. 943.10, F. S., which defines a 
private police training school as a school devoted wholly or in part to instruction in police 
services, police administration, police training, police education, and law enforcement. 
The expenses of these programs are funded in part by the assessment and collection of 
$1 as court costs against every person convicted of violating a state criminal or penal 
statute or county or municipal ordinance not related to the parking of vehicles. Section 
943.25(3), as amended by s. I, Ch. 77-119, Laws of Florida. See AGO 077-59 which 
generally discusses the funding of these programs. The assessment of the additil'lnal $1 
by counties or municipalities UfoI' law enforcement education expenditures" for law 
enforcement officers essentially is subject to the same conditions and limitations as set 
forth in s. 943.25(3) and (7). See s. 943.25(5} which provides that the additional $1 may be 
assessed by counties and municipalities "as aforesaid" for law enforcement education 
expenditures. See also s. 943.14(4) requiring that all training 01' educational subjects 
taught in law enforcement schools be first approved in writing by the commission. 

Section 943.25(5), F. S., clearly provides that the assessment of the additional $1 by 
counties and municipalities is for law enforcement education expenditures for the law 
enforcement officers of the respective counties and municipalities. Under the rule of 
statutory construction "expressio llnius est exclusio alterius," the mention of one thing 
excludes the other, the expenditure of the moneys collected pursuant to s. 943.25(5) is 
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limited to the purpose expressly set forth in the statute-law enforcement education. See 
Dobbs v. Sea Iille Hotel, 56 So.2d 341 (Fla. 1952). See also AGO 076·64 holding that the 
$1 cost assessment lmposed pursuant to s. 943.25(5) may be expended only for law 
enforcement education for law enforcement personnel. 

What constitutes a valid law enforcement education oxpenditure for the purposes of s. 
943.25(5), F. S., has not been legislatively or judicially defined; educaticlIi, however, is 
generally defined as the act or process of providing knowledge, skill, or competence or 
the development and eXl'.ansion of knowledge ordinarily by a course of formal study or 
instruction. Webstel"s Third International Dictionary p. 723; see also Black's Law 
Dictionc.ry p. 604 ("Acquisition of all knowledge tending to train and develop the 
individual."), Section 943.25(1) provides for the establishment and supervision by the 
division of advanced and highly specialized law enforcement training programs "in the 
prevention, investigation, aetectzon and identification of crime. , .. n (Emphasis 
supplied.) See s. 943.10(5) which defines a private police training school to mean: 

... any private school, corporation, or institution, for profit or not for profit, 
devoted wholly or in part to instruction, by correspondence or otherwlse, in 
police services, police administration, police training, police education. and law 
enforcement, which awards any type of certificate, diploma, degree or 
recognition for attendance, graduation, study, or participation to students, 
enrollees, or participants .... (Emphasis supplied.) 

This office has previously considered fer what purposes funds collected pursuant to s. 
943.25(5), F. S., formerly s, 23.105, F, S. 1973, may be expended. In AGO 073·284, r 
concluded that such funds may not be used to provide additional funds to local 
government agencies for salaries; however, the funds may be used to purchase riot 
equipment for the training and development of the sheriff's department personnel, 
provided there is an organized educational training program utilizing such equlpment for 
such training as a part of the sheriff's department's overall educational training program. 
Such equipment so used in an organized and approved training program has, in my 
opinion, a sufficient nexus with the training and role of a law enforcement officer in riot 
and crowd control. 

The admlnistrative construcbon or interpretation of a statute by the agency or body 
charged with its administration or enforcement is entitled to great weight and generally 
will not be overturned unless clearly erroneous. See, e.g., State ex rei. Biscayne Kennel 
Club v. Board of Business Regulation, 276 So.2d 823 (Fla. 1973); State v. Florida 
Development Commission, 211 So.2d 8 (Fla. 1968); and HeftIer Construction Co. & 
St~bsidiaries v. Department of Revenue, 334 So.2d 129 (3 D.C.A. Fla., 1976). The 
commission is charged with the responsibility of approving the programs established for 
the training and education of law enforcement officers. See, e.g., s. 943.14(4), F. S., 
requiring that all training and educational subjects which are taught or used in law 
enforcement or police training schools be Drst approved in writing by the commission; s. 
943.12(3), (4), and (5), F. S.; and s. 943.17(1)(a), F. S. See also AGO 074-134 holding that 
local law enforcement education programs for law enforcement officers should be 
submitted to the commission for approval under its minimum standards and 
specifications for the training and development of law enforcement officers in ordet to 
ensure that the funds collected pursuant to s. 943.25(5} are not expended in any 
unauthorized law enforcement education programs. I have been informed that the 
commission has determine~ that the expenditure of training and education funds under 
s. 943.25(5), F. S., to purchase physical fitness equipment, such as gym equipment, as part 
of a ]?rogram designed to increase the llhysical fitness of local law enforcement officers 
constitutes a valid law enforcement eaucation expenditure and the commisshm has, 
accordingly, approved such expenditures by the respective counties and municipalities. 
The commission, as the agency charged with the responsibility of approving law 
enforcement training and education programs, has considered that the term "law 
enforcement education expenditures" contained in s. 942.25(5) encompasses the 
expenditure of funds collected pursuant to the foregoing statute to purcha3e physical 
fitness equipment for law enforcement officers. Tlius, in light of the wrnmission's 
interpretation of this section and until judicially or legislatively determined to the 
contrary, it appears that the governing body of a county may budget, make 
appropriations for, a~provc. and authorize the disbursement of such funds for the 
purchase of gym eqlllpment provided that tnere is an existing organized educational 
training and development program, approved by the commission, that will utilize the 
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equipment for the physical training and development of law enforcement officers as part 
of the sheriff's department's ov€riill educational training program. It should be noted. 
however, that while it is the general responsibility of the commission to establish 
minimum standards and curricular requirements for the training and physical fitness of 
law enforcement officers it is the duty and responsibility of the governing bodi"s of the 
affected counties and municipalities to approve or disapprove the expenditures from, and 
the appropriation of, the funds collected under s. 943.25(5) for such law enforcement 
educatIon programs and purposes. See, e.g., ss. 943.12 and 943.13(6), F. S. Neither the 
I'::ornmission nor the division has the authority to regulate the budgeting, appropriation, 
and expenditw'e of these funds as such matters are not within the statutory authority or 
duties of those agencies; see AGO 076·64; cf. State ex reZ. Greenburg v. Florida State 
Board of Dentistry, 297 So.2d 628 (1 D.C.A. Fla.), cert. dismissed, 300 So.2d 900 (Fla. 
1974). The fiscal and budgetary procedures utilized by the municipality or county will, 
however, be governed by law and any applicable charter or ordinance provisions. 
Att'lrney General Opinion 076·64. Set' generally, Ch. 129, F. S.; S. 166.241, F. S.; and part 
III of Ch. 218, F. S. Thus, while the governing body of a county or municipality may 
budget, appropriate, and authorize the expenditure of these funds only for law 
enforcement education programs or purposes for its law enforcement officers as approved 
by the commission. it is the responsibility of the governing body of the county or 
municipality to determine and approve how these funds shall be disbursed or expended 
and for what purpose. 

078.56-April 5, 1978 

COMMUNITY COLLEGES 

COMMUNITY COLLEGE SECURITY OFFICERS INELIGIBLE TO 
PARTICIPATE IN LAW ENFORCEME~"T OFFICERS' 

SALARY INCENTIVE PROGRA.\1 

To: Neil C. Chamelin, Director. Police Standards and Training Commission, Tallahassee 

Prepared by: Thomas loJ. Beason, Assistant Attorney General 

QUESTION: 

Are campus security officers employed by the Hillsborough Community 
College Campus Security Department eligible to participate in the salary 
incentive program provided under s. 943.22, F. S., as amended by Ch. 77. 
436, Laws of Florida? 

SUMMARY: 

Section 943.22, F. S., establishes a salary incentive program for law 
enforcement officers who are defined to mean persons elected, appointed, 
or employed full time by any municipality of the state or any political 
subdivision thereof and who are vested with authority to bear arms and 
make arrests, and whose primary responsibility is the prevention and 
detection of crime or the enforcement of criminal traffic or highway laws 
of the state. Although Hillsborough Community College, as an instiultion 
operated by the Board of Trustees of the Hillsborough Community 
College District ll,ursuant to and in compliance with the provisions of 
part II, Ch. 230, F. S., comes within the statutory definition of political 
subdivision, and thus qu&lliies as a politic,aI subdivision for the purposes 
of the salary incentive program, the community college district lacks 
legislatively conferred authority to employ law enforcement officers and 
lacks conferred authority to vest officers employed by the district with 
authority to bear arms and make arrests. Therefore, the campus security 
personnel are not employed by a political subdivision employing law 
enforcement officers and are not vested with authority to bear arms and 
make arrests. Accordip.gly, security department personnel employed by 
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the district do not come within the purview of the salary incentive 
program established in s. 943.22. F. S., and are therefore ineligible to 
participate in such a program unless and until the provisions of part II, 
Ch. 230 are amended by the Legislature. 

According to your letter, and other information furnished this office, the Hillsborough 
Community College District Campus Security Department employs persov.nel on a fUll
time basis for the purpose of providing campus security. These officers. pursuant to an 
indemnity agreement existing between the Board of Trustees of the Hillsborough 
Community College District and the Hillsborough County Sheriff. are deputized as 
special deputy sheriffs with a fUll police power throughout Hillsborough County, 
pursuant to s. 30.09, F. S. 

Pursuant to the provisions of s. 943.22, 1". S., the Police Standards and Training 
Commission is charged with responsibility of implementing the legislative intent of 
strengthening and upgrading law enforcement in Florida by means of a salary incentive 
program for law enforcement officers. See AGO 072-308, construing s. 23.078, F. S. (1972 
Supp.), predecessor to s. 943.22. Section 943.22, as amended by Ch. 77-436, Laws of 
Florida, provides law enforcement officers shall receive salary incentive moneYB on the 
following conditions: 

(2)(a) Each law enforcement officer who meets basic certification shall 
receive a sum not exceeding $25 per month in the manner provided for in 
paragraph (g). 

(b) Each law enforcement officer who has a community college degree or 
equivalent shall receive a sum not exceeding $30 per month in the manner 
provided for in paragraph (g). 

(c) Any law enforcement officer who receives a bachelor's degree shall 
receive a sum not exceeding $50 per month in the manner provided for in 
paragraph (g). 

(d) Each law enforcement officer who completes 320 hot.trs of approved 
training courses as established by the career development program of the 
commission shall receive a sum not exceeding $80 per month. However, the 
commission may provide fot' proportional shares for courses completed in 80-
hour units in a manner provided for in paragraph (g). 

(e) The maximum aggregate amount any law enforcement officer may 
receive under this section is $130 per month. However, no education incentive 
awards shall be made for any state law enforcement position for which the class 
specifi('ation requires the minimum of a 4-year degree, or higher. No 
contributions shall be required and no benefits shall be paid under the 
provisions of the Florida Retirement System with regard to any compensation 
paid under the provisions of this section. 

(f) No local unit or state agency employing law enforcement officers shall 
use any state funds received, or any federal funds made available, under s. 
943.03(8) for the purpose of circumventing payment of any currently planned 
or existing salary or compensatic21 plan which provides normaJ pay increases 
periodically to its law enforcement officers. 

(g) The Division of Police Standards and Training through its commission 
shall establish rules in cooperation with the department as necessary to provide 
effectively for the proper administration of the salary incentive program .. _ . 

Definitions of the terms used within B. 943.22, F. S., governing the salary incentive 
program for ]RW enforcement officers are set out within subsection (1) of that section and, 
to the extent pertinent here, provide: 

(a) "Local unit" means any municirla1ity, county or other political 
subdivision of the state employing law enforcement officers. 

(b) "Law enforcement officer" means any person elected, appointed or 
employed full-time by any municipality or the state, or any political subdivision 
thereof, who is vested with authority to bear arms and make arrests, whose 
primary responsibility is the prevention and d~tection of crime or the 
enforcement of the criminal, traffic or highway laws of the state . . . . 
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Additionally, s. 943.10, F. S., states: 

The following words and phrases as used in ss. 943.09·943.24 shall have the 
following meanings unless the context otherwise requires: 

(1) "Police officer" means any person employed full·time by any 
municipality or the state or any political subdivision thereof, whose primary 
responsibility is the prevention and detection of crime or the enforcement of the 
penal, traffic or higliway laws of the state. 

(2) "Employing agency" means any municipality or the state or any political 
subdivision thereof employing police officers as defined in subsection (l). 

Hillsborough Community College is an institution operated by the Board of Trustees 
of HillsboroUgh Community College District, which is a district established in compliance 
with the provisions of part II of Ch. 230, F. S. Community college districts are 
independent and separate legal entities governed at the local level by a coard of trust.ees 
appointed by the Governor and confirmed by the Senate. Section 230.753, F. S. The 
express legislative intent is that: 

Community colleges continue to be operated by district boards of 
trustees ... and that no department. bureau, division, agency, or subdivision 
of the state shall exercise any responsibility or authority to operate any 
community college of the state except as specifically provided by law or 
regulations of the State Board of Education. [Section 230.7535, F. S.] 

In order to qualify as a "local unit" within the meaning of s. 94~.22, F. S., the 
Hillsborough Community College District must be a municipality, county, or other 
political subditoision of the state employing law enforcement officers. Section 1.01(9). 
F. S., provides that in construing Florida Statutes and every word or phrase th~reof, 
where the context permits the words "political subdivision" include, It ••• special tax 
school districts, special road and hrid~Q districts, bridge distrit:ts and all other districts 
in this state," (Emphasis supplied.) The context of s. 943.22(1)(a) not only does not 
exclude, but indicates that the words "or other political subdivision" refer to and include 
local units of government other than counties llnd municipalities. Therefore, the 
Hillsborough Community College District, as a specia.l district created under the 
provisions of part II of Ch. 230, F. S., is a "political subdivision" within the purview of 
s.943.22. 

Having concluded the Board of Trustees of Hillsborough Community College District 
should be treated as a political subdivision of the state for the purpose of s. 943.22(1)(a), 
the question resolves into whether within the meaning of s. 943.22 the community college 
distrIct is a political subdivlsil)n of this state "employing law enforcement officers." As 
previously set out, s. 943.22(l)(b) as amended by Ch. 77-436, supra, defines "Iaw 
enforcement officer" to mean 

any person ... employed full-time by .. , any political subdivision ... , 
who is l!ested with authority to bear arms and make am>sts. whose primary 
responsibility is the prevention and detection of crime or enforcement of the 
criminal, traffic or highway laws of the state .... (Emphasia supplied.) 

Implicit in the italicized portion of the last quoted provision is the proposition thut such 
law enforcement officers are vested with authority by legislative act to bear arms and 
make arrests. Cf. s. 790.001(8), F. S., which, among other things, defines "law 
enforcement officer" to mean employt!es of the state, or subdivisions thereof, who have 
the authority to make arrests and are duly authorized to carry a concealed weapon, and 
all peace officers. Peace officers are authorized to make arrests without warrant by the 
terms of s. 901.15, F. S. I am not aware of any statute granting any authority to make 
arrests or to bear arms to the community college campus security personnel in question 
or vesting them with any such authority. A fundamental tenet of statutory construction 
to be applied here is to give effect to every part of the statute, if reasonably possible, and 
to construe each part in connection with other parts 80 as to produce a harmonious result. 
Snively Groves v. Mayo, 184 So. 839 (Fla. 1939). Accordingly, I concludtl in order for a 
community ('ollege district t~ qualify as "local unit" as defined in s. 943.22(1)(a), and for 
the purposes of the salary incentive program undtlr s. 943.22, it must, in addition to being 
a political subdivision of the state for such purposes, be ('apacitated to employ law 
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enforcement officers vested with authority by law to bear arms and make arrests, as 
defined in s. 943.22(1)(b). Part II of Ch. 230, F. S., does not appear to expressly or by 
necessary implication delegate such authority to the Community College District Board 
of Trustees, nor does it in any manner declare or provide that its campus security 
personnel are law enforcf'l:'.lent officers or peace officers or conservators of the peace. It 
is axiomatic that the district's governing k:ody car. exercise such authority only as 
confided by law and the bxtent of its powers rests exclusively in legislative discretion. See 
AGO 075-148; see also Hopkins v. dpecial Road and Bridge District No.4, 74 So. 310 (Fla. 
191'1)' Gessner v. Del·Air Corporation, 17 So.2d 522 (Fla. 1944); and State of Florida ex 
rel. Greenberg v. Florida State Board of Dentistry, 297 So.2d 628 (1 D.C.A. Fla., 1974), 
cert. dismissed, 300 So.2d 900 (Fla. 1974). In obvious contrast, the Board of Regents, as 
established pursuant to s. 240.001, F. S., has express authority to employ law 
enforcement officers: 

(1) The Board of Regents is hereby empowered and directed to provide for 
police officers for all institutions and agencies in the State University Syst9m 
and said police officers shall hereafter De designated as "university police." 

(2) The university police are hereby declared to be law enforcement officers 
of the state and conservators of the peace with the right to arrest, in accordance 
with the laws of this state, any person for violation of state law or applicable 
county or city ordinances when such violations occur on any property or 
facilities which are under the guidance, supervision, regulation, or control of 
the State University System, except that arrests may be made off campus when 
hot pursuit originates on campus. Said officers shall have 1'1111 authority to bear 
arms in the performance of their duties and to execute sear'::ll warrants within 
their territorial jurisdiction. [Section 239.58, F. S.} 

See also s. 239.53(1)(d), F. S. 
As obsened at the outset, HiIlsborough Community College campus security personnel 

possess arrest powers not by virtue of statute so providing or of their employment by the 
district, but derivatively, through appointment as special deputy sheriffs by the 
Hillsborough County Sheriff. I noted in AGO 072-321 that: 

The appointment of special deputy sheriff.., for the performance of specific 
duties or limited t.asks is provided for in s. 30.09, F. S. I call your attention to 
s. 30.09(4)(c), which provides for appointment of a special deputy for the specific 
duty of serving as a watchman or guard at spedfied locations or areas only. 

Section 30.09(4) permlts the appointment of special deputy sheriffs in the following 
circumstances: 

(a) On election day, to attend elections. 
(b) To perform undercover investigative work. 
(c) Specific guard or police duties in connection with public sporting or 

entertainment events, not to exceed 30 days; or, for watchman or gu.ard duty, 
whep. serving in such capacity at specified locations or areas only. 

(d) For special and temporary duties, without power of arrest in connection 
with guarding or transporting prisoners. 

(e) To aid in preserving law and order, or to render necessary assistance in 
the event of any threatened or actual hurricane, fire, flood or other natural 
disasters ..•. 

(f) To raise the power of the county, by calling by·standel·s or others, to 
assist in quelling a riot • . • . 

Special deputies may be vested with full powers of arrest by the appointing sheriff. 
Appointees, as special deputies, except in the circumstances of s. 30.09(4)(a), (e) and (f), 
F. S., must meet the mirLimum requirements set forth by the Police Standards Board. See 
AGO's 072-321, 072·381, and 074-281. In AGO 072·381, I concluded that: 

[a] dc.:puty sheriff is not required to come within the definition of "law 
enforcement officer," contained in [so 943.22, F. S.] in order to be entitled to 
make arrests. That statute sets up a salary incentive program for local law 
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enforcement officers 9nd has nothing to do with arrest powers of a deputy 
sheriff. Those powers are conferred by as. 30.07 and 901.15, F. S. 

The foremost principle in construing statutes is to ascertain the legislative intel"'~ as 
determined primarily from the language of the statute. VanPelt v. Hilliard, 78 So. 693 
(Fla. 1918); Vocelle v. Knight Brothers Paper Co., 118 So.2d 664 (1 D.C.A. Fla., 1960,. 
Legislative intent as deducible from the language employed in the statutes is the law. 
State v. Knight, 124 So. 461 (Fla. 1929). The statutes are to b~ given their plain and 
obvious meaning. A. R. Douglas, Inc. v. McRainey, 137 So. 157 (Fla. 1931). The verb 
"employ" means to make use of, '0 use or engage the services o~ or to provide with a 
paying job. Webster's Seventh New Collegiate Dictionary (rev'a. 4th Ed.). Thus, the 
language used in s. 943.22, F. S., as amended, i.e., "political subdivision in this state 
employing law enforcement officers," in its common significance or usage refers to "a 
political subdivision" empowered by statute to provide for employing police or security 
officers, who are vested by statute with authority to bear arms and to make arrests, or 
who are by law declared to be or are made peace officers Or conservators of the peace 
and thus may enforce the laws aud make arrests. See 8. 901.15, F. S. 

As earlier noted, a community college district may e;;:ercise such authority a':l is 
conferred by law, and the extent of its powers rests solely on the basis of legislative 
discretion. The provisions of part II of Ch. 230, F. S., do not expressly or by ne.l:essary 
implication delegate authority to the community college district board of trustees to 
enforce the law or to employ law enforcement officers vested wit.h authority by law to 
bear arms and make arrests and enforce the laws. Because thE: Hillsborough Community 
College District is without authority to provide for or employ law enforcement or police 
officers authorized by law to bear arms anti to make arrests and is not delegated any 
authority by law to delegate any such authority to make arrests or to bear arms or to 
enforce the law to employees of the community college security department, I conclude 
that such pflrsons employed by the community college district's campus security 
department are not law enforcement officers "employed full time" by a "political 
SUbdivision ... employing law enforcement officers •.. who are v9sted with authority 
to bear arnlS and to make arrests." Therefore such security department personl1el do not 
come within the purview of the salary incentive program established under s. 943.22, 
F. S. Accordingly, your question is answered in the negative. 

Finally, if circumstances existing on community college campuses within the state 
warrant employment on a full-time basis of campus security personnel, and I believe 
there are campuses on which full-time security personnel are required, then the 
respective community college district boards of trustees should be granted express 
legislative authority to employ law enforcement officers vested with authority to bear 
arms, to make arrests, and to ·enforce the laws on the community college campuses. 
Accordingly, I recommend that the provisions of part II, Ch. 230, F. S., be amended to 
include provis~ons substantially similar to those in s. 239.t;8, F. S., empowering the Board 
of t{ege-nts to employ law enforcement officers vested with the power to arrest, in 
accordance with the laws of the state, persons violating state laws or applicable county 
or city ordinances when such violations occur on campus property or facilities. An 
express delegation of authority to the rommunity coll'2ge board of trustees would 
eliminate the necessity of community college districts negotiating and entering into 
indemnity agreements similar to tbat existing between the Board of Trustees of t~e 
Hillsborough Community College District and the Hillsborough County Sheriff providing 
for deputization of campus security personnel. Also, it would bring community college 
campus law enforcement officers within the purview of the salary incentive program 
provided in s. 943.22, F. S., on an equal footing with similarly situated law enforcement 
officers. 
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07B.57-April 7, 1978 

LIVESTOCK AND LIVESTOCK SALES 

FLORIDA LAW RELATING TO LIVESTOCK SALES NOT 
NECESSARILY IN CONFLICT WITH FEDERAL LAW 

To: Doyle Conner, Commissioner of Agricultl~rp.. Tallahassee 

Prepared by: Franh A. Vickory, Assistant Attorney General 

QUESTION: 

Are certain provisions of the Florida Statutes relating to livestock sales, 
ss. 534.47·534.54, preempted by the amended Federal Packers and 
Stockyards Act (and regulations promulgated thereunder) and, therefore, 
unenforceable? 

SUMMARY; 

Subject to c:. judicial determination to the contrary, the provisions of 
Florida law relating to livestock sales are not necessarily in 
irreconcilable conflict with federal law such that they are preempted 
thereby. However, there are various provisions that could reasonably be 
seen by a court to conflict, and I am accordingly recommending that you 
seek legislative changes in Florida law in order that it more strictly 
accord with federal law. 

.. 

Your request arises from the following factual situation. Sections 584.47-534.53, F. S. 
1977, impose several duties and responsibilities upon "livestock markets" (defined by s. 
534.47(2) as any location in Florida where livestock is "assembled and sold at public 
auction or on a consum.ption basis during regularly scheduled or special sales") and upon 
the Department of Agnculture (hereinaftel' "department"). The markets must annually 
secure a license from the department prior to engaging in business. Flection 534.48. The 
statute requires that livestock markets collect for livestock sold through the market to 
dealers, order buyers, packers, prodUcers, and farmers on the date of sale (or date of 
delivery in some Case9) and deposit the proceeds into their custodial accoUnts no later 
than the next banking day following the date of sale. Collection may be made only in the 
form of cash, check, or draft. Section 534.49. A liveatock market is required to report to 
the department within 24 hours after having knowledge that a check or draft issued to 
pay for livestock has been dishonored. The aepartment in turn shall notify all licensed 
livestock markets in the state of such dishonor. Section 534.50. 

The penalties for violation of these requirements by a livestock market are a 
prohibition from filing a complaint undel' s. 604.21 (bond requirement for licensed 
agriculture dealers) in connection with the transaction involved, suspension, revo!!ation, 
or a refusal to renew the license to operate, or a finE'. Section 534.51. Violation of the 
collection (but not reporting) requirements may also subject the livestock market to a 
second degree misdemeanor prosecution. Such penalty may also be imposed upon a 
purchaser who delays payment of a livestock draft at the payor's bank. Sections 534.501 
and 534.52. 

Section 534.49, F. S., further provides that, for the puryoses of that section, livestock 
drafts given as payment at livestock auction markets for livestock purchases shall not be 
deemed an express extension of credit to the buyer and shall not defeat the creation of 
a lien, as provided in s. 534.54(4), F. S., on such an animal and its carcass or products 
derived therefrom, and proceeds thereof, to secure all or part of Us sales price. Section 
534.49, as amended by Ch. 77·362, Laws of Florida. See also s. 534.54(4), providing that 
any person, partnership, firm, corporation, or other organization which sells livestock 
(defined by s. 534.54[1]La] to mean cattle or hogs) shall have a lien on any such animal, 
the carcass thereof, all products therefrom, ana the proceeds thereof to secure all or a 
part of such animal's sales price without regard to the possession thereof by the party 
entitled to such lien upon the delivery of such animal to the purchaser and without 
further perfection of such lien. If any such animal or its carcass or products therefrom 
is so commingled with other livestock, carcasses, or products so that the identity thereof 
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is lost, then such lien extends to the same effect as if it had been perfected originally in 
all such animals, carcasses, and products with which it has become commingled, and all 
such extended liens shall be on a parity with one another. However, such extended liens 
on commingled carcasses or products shall not be enforceable as against any purchaser 
without actual kl'lOwledge thereof purchasing one or more of such carcasses or products 
in the urdinary course of trade or business from the party having commingled such 
carcasses or products or against any subsequent transferee from such purchaser, but in 
the event of such sale, such lien shall instead extend to the proceeds of such sale. 

Section 534.54(2)(a) provides that excect as otherwise provided ,vith respect to 
livestock markets pursuant to s. 534.49, J.. S., a meat processor (one who is in the 
business of slaughtering cattle or hogs) who purchases livestock from a seller, or any 
person or legal entity who purchases livestock from a seller for slaughter, shall make 
payment by cash or check for the purchase price of the livestock and actually deliver the 
cash or check to the seller at the location where the purchaser takes physical possession 
of the livestock on the day the transfer of possession occurs or by wire transfer of funds 
on that business day on which the possession of the livestock is transferred, or if transfer 
of possession occurs after normal banking hours, such payment shall be made not later 
than the close of the :first business day following such transfer of possession. In the case 
of "grade and yield" selling, the purchaser shall make payment by wire transfer of funds 
or personal or cashier's check by registered mail postmarked not later than the close of 
the first business day following determination of "grade and yield." It should be noted 
that this section, in contrast to ss. 534.47·534.53, applies only to cattle and hogs, imposes 
the affirmative duties upon the purchaser rather than upon the seller, and contains no 
penalties for enforcement by the department. 

It can be seen that the F10rida statutes in questioL impose duties for collection and 
enforcement upon livestock markets. The department's sole duties in this regard concern 
notification to other markets of a dishonored check or draft and issuance and revocation 
of licenses and imposition of nnes in the event of violation of the statutes by a market. 
Your responsibilities under the statute appear, therefore, to be very limited and your 
question does not ultimately seek to determine what your own responsibilities are under 
the statute since the limited duties placed upon the department do not seem to be in 
question. While I must normally restrict my reply to opinion requests received from 
public officials to only those matters which concern their official duties, I trust the 
following c;1;.iscussion will prove helpful. 

In 1976 the Federal Packers and Stockyards Act of 1921 (hereinafter "act") was 
amended by Congre;,s and regulations were promul~ated thereunder in 1977. The 
amended act and its implementing rules and regulations concern, inter alia, certain 
requirements for the sale of and payment for livestock. Section 409(a) of the act requires 
that a packer, market agency, or dealer purchasing livestock shall pay the seller or his 
agent the full amount of the purchase price (which payment shall be by check or by ,vire 
if the purchase is for slaughter) before the close of the next business day &fter the 
purchase of livestock and the transfer of possession thereof. If the saller or his agent is 
not present at the point of transfer of possession to receive the check, payment may be 
made by wire or by mail if posted within the reguired time limit. Section 409(b) states 
that subject to such terms and conditions as the United States Secretary of Agriculture 
may prescribe, the parties to the purchase and sale of livestock. may expressly agree in 
writing before the purchase or sale to effect payment in a manner other thaJl that 
required in s. 409(a) of the act. See ss. 201.43(b)(1) and (2)(i), (ii) and 201.200(a) and (b), 
regulations. The regulations allow payment to be made by a draft other than a check if 
written agreement therefor is obtained from the seller before the transaction. If, 
however, the purchaser is a packer (or one acting on a packer's behalf) who annually 
purchases more than $500,000 in livestock, the seller must sign a prescribed 
acknowledgment and such purchase method is deemed to be purchasing on credit. 
Sections 201.43(b)(1)and 201.200(a) and (b), regulations. The acknowledgment required 
before such a credit purchase may be made states that the seller relinquishes his rights 
under the trust proVIsions of s, 206 of the act. That section provides that an obstruction 
to interstate commerce is caused by financing arrangements under which packers 
encumber, give lenders security interest in, or place liens on livestock purchased by 
packers in cash sales or on inventories of or receivables or proceeds from meat, meat food 
products, or livestock products therefrom when payment is not made for the livestock. 
In. order to remedy this obstruction of commerce, Congress created in s. 206(b) a trust 
provision under which all livestock, and all inventories of or receivables or proceeds from 
meat, meat food products, or livestock products derived therefrom, purchased in cash 
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sales (defined as a sale wherein the seller does not expressly extend credit to the buyer, 
s. 206[c]) by a packer who annually purchases more than $500,000 in livestock shall be 
held by the packer in trust for the benefit of all unpaid cash sellers of such livestock until 
full payment has been received by all of them. 

The federal act in question was enacted pursuant to Congress' power to regulate 
interstate commerce under the Commerce Clause of the United States Constitution. In 
general, it may be stated that interstate commerce is a proper and exclusive province of 
the federal government. The early case of Cooley v. Board of Wardens, 53 U.S. 299 (1851), 
established the rule that, as to those subjects of commerce which necessarily demand a 
"single uniform rule" throughout the United States, Congress' power is exclusive. It is 
also clear that, regarding activities exclusively in interstate commerce, a state is without 
power to enact legislation which either directly or by necessary operation burdens or 
obstructs the free flow of interstate commerce, regardless of its purpose. Huton Portland 
Cement Co. v. Detroit, 362 U.S. 440 (1960); Edwards v. California, 314 U.S. 160 (1941). 
Nevertheless, the states are not foreclosed by the Commerce Clause from ever exercising 
their police power in a way that might affect interstate commerce. The United States 
Supreme Court has held that state regulation based on the police power which does not 
discriminate against interstate commerce or disrupt its reqUlred uniformity may 
constitutionally stand. As stated by the Supreme Court: 

The Constitution, when conferring upon Con~ess the regulation of commerce, 
never intended to cut the states off from Ieglslating on all subjects relating to 
the health, life. and safety of their citizens, although the legislature may 
indirectly affect the commerce of the countrYi legislation, in a great variety of 
ways, may affect commerce and persons engaged in it without constituting a 
regulation of it, within the meaning of the Constitution. [Head v. New Mexico 
Board of Examiners in Optometry, 374 U.S. 424 (1963).) 

See also Boston and Maine Railroad v. Arroburg, 285 U.S. 234 (1932). and Gibbons v. 
Ogden, 22 U.S. 1 (1824). Therefore, there are clearly areas in which the power to regulate 
commerce exists concurrently in the federal and state governments. The general rule 
appears to be that state statutes are valid, even though they may affect interstate 
commerce, so long as they act evenhandedly and in a nondiscrillllnatory fashion to 
effectuate a legitimate local interest in the health, safety, morals. and welfare of the 
public, and so long as the effects on interstate commerce are only incidental and not 
disruptive of required national uniformity. See Pike v. Bruce Church, Inc., 397 U.S. 137 
(1970). However, a state's actions are always and necessarily subject to the exercise by 
Congress of its authority to control such matters insofar as may be required for enabling 
it to discharge its constitutional function. Pacific Tel. & Tel. Co. v. Tax Commissioner of 
Washington. 297 U.S. 403 (1936); Minnesota Rate Cases, 230 U.S. 352 (1913). Therefore, 
it. is clear that exclusive federal power may exist even in situations where, in the absence 
of federal regulation, the states may themselves legislate. 

While federal and state laws should always, to the extent reasonably possible. be 
interpreted in such a way as to avoid conflict in their application, the Supremacy Clause 
demands, where such conflict is unavoidable through reasonable interpretation. that 
federal law stand supreme. Florida Lime and Avocado Growers. Inc. v. Paul, 373 U.S. 
132, 142·143 (1963); Atchison, T. & S.R.F. Co. v. Railroad Comm., 283 U.S. 380 (1930); 
Townsend v. Yeomans, 301 U.S. 441 (1937). 

Based upon these rules of preemption, your inquiry asks in essence for a determination 
as to whether there is an absolute and irreconcilable conflict between the state and 
federal regulation of the subject matter involved. I find no irreconcilable conflict here. 
However, I must emphasiZE; several ,Points. First, I do not possess the authority to 
recommend that a Florida statute be disregarded. Only a court of competent ~urisdiction. 
in a case properly before it, would be authorized to make such a determinatlOn. Second, 
while I am of the opinion that there is no absolute or irreconcilable conflict in this 
instance, my conclusion is rendered without the benefit of judicial interpretation and is 
always subject to a contrary ruling by a court of competent jurisdiction. As a caveat, I 
would note that the question is extremely close; and a court could, in my opinion, 
reasonably interpret these provisions as being in conflict and rule that the state statutes 
are preempted, 

You ask initially whether s. 534.49, F. S .• is unenforceable in view of s. 409 of the 
federal act and ss. 201.43(b)(2)(i) and (ii) of the regulations. It must be remembered that 
s. 534.49 acts upon "livestock markets" and not upon those who purchase the livestock. 
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The federal prompt payment requirements, on the other hand, operate upon certain 
purchasers of livestock but not upon sellers. Hence, in this regard, federal law imposes 
requirements under which these purchasers must make payment while state law 
provides the methods by which certain sellers must receive the payment. The only 
situation wherein the possibility of irreconcilable conflict between s. 409 of the federal 
act and s. 534.49, F. S., might exist is when the purchaser is within the definition of those 
subject to s. 409 and the seller is a "livestock market" and, even then, it seems to me that 
conflict would only exist if the methods of payment available to the packer by federal law 
were mutually exclusive of the methods for receipt of payment available to the market 
under state law. 

While the provisions are not entirely complementary, as can be seen from the 
discussion above, if the purchaser complies with federal law as set forth in s. 409, he will 
make his payment in a manner by which it is permissible for the market to accept the 
payment under state law. The regulations, however, also permit the purchaser to pay by 
mail, while the market is not permitted by state law to accept such payment (or to agree 
in writing to accept such payment pursuant to s. 201.43[2)[iiJ). While this may in effect 
foreclose the purchaser from using the mails to make payment, the Florida statute does 
not operate directly upon the purchaser, nor does it exclude the other methods of 
payment permissible by federal law. Therefore, since state law is preempted by federal 
law only in the event of an irreconcilable :onflict, and since such conflict does not appear 
to be present here, I find, Bubject of course to a judicial determination to the contrary, 
that the state statute may be given effect. 

You next ask whether ss. 201.43{b)(l) and 201.200(b) of the regulations preempt s. 
534.49, F. S. You state in your letter of inquiry that ss. 201.43{b)(l) and 201.200(b) of the 
regulations "view the use of drafts given in payment of livestock as an extension of credit 
while Florida Statutes, Section 534.49 provides that such drafts shall not be deemed an 
express extension of credit." I should first note that the sections of the regulations to 
which you cite refer only to packers whose annual purchases of livestock exceed 
$500,000, i.e., those purchasers who are bound by the trust provisions of s. 206 of the 
federal act. Payment with a draft other than a check when the 'purchaser is other than 
such a packer is not within this credit provision. Section 201.43(b)(1), regulations, states 
that the packer may not purchase by payment with a draft not a check without the 
seller's express agreement to the arrangement. Section 201.200{b) states that such 
arrangement constitutes a buying on credit, which in turn means that the seller's 
acknowledgment prescribed by s. 201.200(a)(1) must be signed, whereby the seller waives 
all his rights under the federal act i11cluding the s. 206 trust provision and expressly 
states that he has agreed to a sale on credit. Hence, a credit sale is not "deemed" by 
federal law to have occurred and is forbidden unless the seller expressly agrees to it. 
Florida law does not prohibit the seller from entering into an extension of credit 
arrangement; it simply states that payment by a draft other than a check will not be 
"deemed" per se an extension of credit. Further, it appears that the only effect of 
extending credit under the regulations is that the seller relinquishes all his rights under 
federal law respecting that sale. Hence, there are no federal remedies applicable which 
might conflict with state law. Therefore, s. 534.49 applies; the proceeds from the draft 
must be placed in the livestock market custodial account no later than the next business 
day following the date of sale, and under s. 534.501, F. S., the purchaser may not delay 
payment (quaere whether there actually exists a difference under Florida law between a 
draft and a check under these conditions), and the seller may take advantage of the lien 
provided in s. 534.54(4). 

You also ask whether the provision of s. 534.49 that payment for livestock by draft 
shall not defeat creation of the lien provided in s. 534.54(4) is preempted by s. 206 of the 
federal act. I find that it is not. Section 206, as noted above, is a congressional response 
to its finding that a burden on interstate commerce is "caused by financing arrangements 
under which packers . .. place liens on livestock purchased by packers in cash 
sales .... " (Emphasis supplied.) The lien provided in s. 534.54(4), F. S., is not a lien 
placed upon the livestock or livestock products by the packer. It is a statutory lien which 
requires no action on the seller'~ part to perfect it. Furthermore, I see no practical 
difference between the s. 206 "trust" and the s. 534.54(4) "lien." The federal provisions 
give sellers the right to collect against all livestock and all receivables and proceeds, etc., 
purchased by the packer in ca"h sales until they are all paid off. The statutory lien does 
precisely the same thing. (While the federal trust provision applies only to "cash sales" 
as defined, noncash sales may only be accomplished by a relinquishment of federal rights 
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under the act, hence vitiating even the possibility of conflict between the state and 
federal statutes.) 

Finally, you ask whether s. 534.54(2)(a), concerning the method of payment by a 
slaughterer of cattle or hogs to any seller other than a livestock market for purchase of 
such livestock, is preempted by s. 409 of the act and by s. 201,43(b)(2)(ii) of the 
regulations. In conformity with my answer to your first question, it appears that lJ. packer 
may comply with s. 409 without violating state law in any way. The regulations, however, 
authorize payment by mail, which is not permissible under state law. It appears from the 
policy statement by the United States Department of Agriculture that the amendments 
to regulations, including s. 201.43(b)(2)(ii), were adopted solely to r.larifys. 409 of the act 
and to "suggest ways in which a seller may have a check maiJed to him in payment for 
livestock .... " (Emphasis supplied.) Statement, Dept. of Agr. Reg. ss. 201.43-201.200, 42 
Fed. Re~. p. 49928 (Sept. 28, 1977). The state statute, clearly enacted for the seller's 
benefit, Imposes no penalties upon a purchaser not in conformity with it other than 
liability to the seller for interest, 12 percent damages on the purcl1ase amount, and a 
reasonable attorney's fee if the provision is breached. It is certaiJJly questionable whether 
a purchaser would be held liable by a court for these amounts if he made a good-faith 
effort to comply with the state law and the seller was not available to receive money, or 
if the seller expressly agreed to accept payment by mail. In any event, however, s. 534.54 
involves solely the rights of the parties to the purchase. Hence, the question must be 
properly adjudicated by a federal 01' state court of competent jurisdiction in an action 
properly brought by one of the parties to the purchase. 

In sum, I reiterate that I am not authorized in any circumstance to recommend that a 
Florida statute be disregarded as invalid. Only a court may make such a determination. 
However, I see nothinif in the federal and state statutes in question which is necessarily 
in irreconcilable conflict and which will not admit in any way of resolution or of 
consistent construction. Admittedly, it is a close question and there is no doubt a 
reasonable possibility that a court of competent junsdiction, when presented with the 
proper factual situation, would find that the state statutes are preempted by federal law. 
Consequently, I recommend that you seek legislative change in Florida law in order that 
it be made to conform more closely with the federal act and regulations. 

078-58-April 13, 1978 

DOCUMENTARY STAMP TAX 

WHEN PENALTIES FOR NONPAYMENT OR 
FRAUD MAY BE COMPROMISED 

To: Harry L. Coe, Jr., Executive Director, Department of Revenue, Tallahassee 

Prepared by: E. Wilson Crump II, Assistant Attorney General 

QUESTION: 

Does the Department of Revenu(', under the provisions of s. 201.17, 
F. S., as amended by Ch. 77-281, Laws of Florida, have the authority to 
com~romise doe:umentary stamp tax penalties on proposed assessments 
made after July 1, 1977, and if so to what extent? 

SUMMARY: 

Under the provisions of s. 201.17(3), F. S. 1977, as enacted by Ch. 77-281, 
Laws of Florida, the Department of Revenue has the authority to 
com~romise documentary stamp tax penalties on proposed assessments 
made after July 1, 1977, to the extent that its investigation reveals them 
to be too severe or unjust, even when such penalties result from fraud. 
The statute gives the Department of Revenue the specific authority to 
compromise penalties on previously proposed assessments which have 
not become final as of July 1, 1977, if its mvestigation discloses that the 
penalty would be too severe or unjust. The power to compromise such 
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penalties does not include the power to remit or completely waive the 
proposed penalty, however. Proposed assessments made prior to July 1, 
1977, will not have become final by that date, if less than 30 days has 
elapsed even thou~h no administrative review has been sought; or, if 
achDinistrative reVIew has been sought, until a final order has been 
entered by the Department of Revenue. Where review has been sought in 
circuit court by way of an action for declaratory judgment, but the 
assessment has become final, the penalty will not be subject to the 
compromise provisions of s. 201.17(3), as created by ch. 77·281. 

Your letter inquires as to the circumstances under which proposed assessments made 
prior to July 1, 1977, become final, apparently for purposes of determining on which of 
those the Department of Revenue may appropriately compromise penalties. 

The 1977 Legislature of the State of Florida, by enacting Ch. 77.281, Laws of Florida, 
amended s. 201.17, F. S., by changing subsection (2) and adding a new subsection (3) 
thereto, so that the section now provides as follows: 

(2) Any document, instrument, or paper upon which the tax under this 
chapter is imposed and which, upon audit or at time of recordation, does not 
bear the proper value of stamps shall subject the person or persons liable for 
the tax upon the document, instrument, or paper to: 

(a) Purchase of the stamps not affixed. 
(b) Payment of a penalty to the Department of Revenue equal ;;0 25 percent 

of the purchase price of the stamps not affixed. If it is determined by clear and 
convincing evidence that any part of a deficiency is due to fraud, there shall be 
added to the tax as a civil perialty, in lieu of the aforementioned penalty under 
this subparagraph, an amount equal to 100 percent of the deficiency. These 
penalties are to be in addition to, and not in lieu of, any other penalties imposed 
by law. 

• * • * 

(3) The del?artment may compromise any penalty on any proposed 
assessment which has not become final on the effective date of this act if its 
investigation reveals that the penalty would be too severe or unjust. 

Prior to the amendments made by Ch. 77-281, Laws of Florida, s. 201.17, F. S., provided 
for a mandatory 100 percent penalty with no authority reposing in the department to 
waive or compromise this penalty. State of Florida Department of Revenue v. 
Zuckerman·Vernon Corporation, ..... So.2d ..... (Fla. 1977), reversing 339 So.2d 685 (1 
D.C.A. Fla., 1976); AGO 076-215; cf. Dominion Land and Title Corporation v. Department 
of Revenue, 320 So.2d 815 (Fla. 1975). 

The language of this new wording itself creates some question as to its scope and 
application. This ambiguity is not resolved to any great extent by resort to the Journals 
of the House of Representatives or the Senate, inasmuch as the language in question was 
added to the statute as part of a floor amendment. The initial question for determination 
is whether the compromise provisions of subsection (3) apply to penalties on those 
proposed assessments initiated after the effective date of the act, or whether they apply 
only to those already proposed but not finalized as of the effective date of the act. When 
the language of a statute is not clear or is susceptible to more than one interpretation, it 
is generally considered appropriate to look to the title of the act as an aid to construction 
and in determining the legislative intent or purpose. Foley v. State, 50 So.2d 179, 184 
(Fla. 1951); Jackson Lumber Company v. Walton County, 116 So. 771 (Fla. 1928), app. 
dism'd,73 L.Ed. 1011 (1928); Curry v. Lehman, 47 So. 18 (Fla. 1908); Board of Pub. Inst. 
v. Dade County Classroom Teach. Ass'n, 243 So.2d 210, 212 (3 D.C.A. Fla., 1971); 30 Fla. 
Jur. Statutes s. 108. Moreover, it Has been held that the scope of an act is defined by its 
title. Finn v. Finn, 312 So.2d 726, 730 (Fla. 1975), ap}?rovmg 294 So.2d 57 (3 D.C.A. Fla .. 
1974); Hillsborough County v. Price, 149 So.2d 912 (2 D.C.A. Fla., 1963). The title of Ch. 
77-281, supra, contains no indication that the authority to compromise penalties is to be 
limited to those already proposed but not finalized on the act's effective date: the title 
merely indicates in pertment part that it is an act "authorizing the department to 
compromise penalties which are too severe or unjust." There is no language in the title 
of the act which in any way qualifies or restricts the penalties which the department is 
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empowered to compromise or which limits the authority conferred to certain or 
particular penalties. This would indicate a legislative intent and purpose that the 
department would have the power to compromise any penaltx on any proposed or 
unperfected assessment which might be mad,J in the future, as well as those assessments 
not perfected or which had not become final on the effective date of Ch. 77·281. The body 
of the act is consistent with the title empowering the department to "compromise any 
penalty on any proposed assessment" wliich has not become final, or not perfected, on 
the effective date of the act if the S!lme is found to be too severe or unjust. 

This interpretation is buttressed by the general rule of construction relating to statutes 
imposing a nenalty to the effect that they are to be liberally construed in favor of the 
person upon whom the penalty is to be imposed. Adler-Built Industries, Inc. v. 
Metropolitan Dade Co., 231 So.2d 197, 200 (Fla. 1970kquashing 222 So.2d 264 (3 D.C.A. 
Fla., 1969); Hotel and Restaurant Com'n v. Sunny Seas No. One, 104 So.2d 570 (Fla. 1958); 
C.D. Utility Corporation v. Maxwell, 18fJ So.2d 643, 647 (4 D.C.A. Fla., 1966). Somewhat 
more specifically, it has been held in o'cher jurisdictions that statutes providing for the 
remission or reduction of penalties upon delinquent taxpayers are liberally construed in 
favor of the taxpayer. Beecher v. Board of Supervisors, 50 Iowa 538 (1879); 72 Am. Jur.2d 
State and Local Taxation s. 864. Additionally, the statute vests in the department the 
right to compromise "any penalty or any proposed assessment." (Emphasis supplied.) The 
word "any" has bef'n defined to meaJl, ", . . one or all, one or more indiscriminately of 
the total number .. _ ." Wilson v. Crews, 34 So_2d 114, 118 (Fla. 1948); see also Black's 
Law Dictionary 120 (Rev'd 4th Eel.), Thus, within the framework of statutory 
construction the term "any," as used, in s. 201.17(3), F. S. 1977, would appear to carry no 
limitations whatsoever. Accordingly, under the circumstances, it is my conclusion that 
the Department of Revenue does now have the statutory power to compromise proposed 
penalties on proposed or unperfected assessments made after July 1, 1977, as well as 
those proposed assessments which had not become final or perfected on July 1, 1977, the 
effective date of Ch. 77-281, supra. 

There is no provision for a limitation on or qualification of the depll.rtment's power to 
compromise such penalties other than the necessity for finding upon proper investigation 
that the statutory penalty would be too severe or unjust. Such a compromise may be 
made only after an investigation and such finding, under the proviSIons of the new 
statute. Following the investigation, the department should exercise its discretion in a 
sound manner consistent with established rules of justice and equity, not arbitrarily or 
capriciously. State v. Knox, 14 So.2d 262 (Fla. 1943); 67 C.J,S. Officers ss. 102, 197. 
Accordingly, if the department should so find in a given case it would appear to have the 
power to appropriately compromise a penalty. 

As noted above, the dtlpartment does not seem to have any limitation specifically 
ingrained in the statutes on its power to "compromise" penalties. However, the term 
"compromise' itself generally suggests mutual concessions by the oPRosing parties. 
BlaCK's Law Dictionary 359, supra. Accordingly, the use of this term by the Legislature 
as opposed to the term "waive," indicates that the department does not have the 
discretion to reduce the penalty to nothing, or to remit or waive it. 

Your letter does not specifically inquire into this matter; however, the text of the new 
statute creates some question as to whether the authority to compromise penalties 
extends only to the 25 percent penalty or whether it also includes the 100 percent fraud 
penalty. Inasmuch as the authority to compromise penalties is stated as a separate 
subsection, it would seem to be equally applicable to both sentences of the previous 
subsection (2) imposing both of the foregoing penalties. Moreover, the broad and 
unqualified language referring to "any penalty" (found to be too severe or unjust) in the 
new subsection (3) would seem to indicate its applicability to all penalties, as noted above. 
As a practical matter, it may well be that there would be few, if any, equitable situations 
where the p,enalty on a deficiency due to fraud could be said to be too severe or unjust. 
However, If the department's investigation should reveal such to be the case, i.e., 
unconscionable, the department would appear to have the statutory authority to 
compromise such a penalty as well. 

Your letter goes on to inquire about the finality of certain proposed assessments made 
prior to July 1, 1977, for parposes of determining whether they might now be 
compromised. Your first question in this regard is when a proposed assessment made 
prior to that date becomes final when no administrative relief has been sought within the 
time limit authorized by the department. I am advised that the present practice of the 
Department of Revenue upon ascertaining that insufficient documentary stamps may 
have been affixed to a certain instrument is to send the taxpayer a notice of proposed 
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assessment in the body of which he is advised that the proposed assessment will become 
final in 30 days if no administrative review is requested by him within that time. 
Although there is no statutorily prescribed time period within which a proposed 
assessment becomes final, 30 days would apKear generally to be a reasonable penod of 
time within the contemplation of s. 120.57(I)to) and (2)(a), r. S., requiring that an agency 
give an affected party reasonable notice of at least 15 days prior to taking final action 
affecting his substantial interest. Accordingly, it would be my opinion that the 
Department of Revenue may fix, and has prop&rly and reasonably fixed, the I?eriot.i 
within which a proposed assessment becomes final as 30 days after its rendition III the 
absence of a request by the taxpayer for administrative review. 

You also inquired as to the date of finality when administrative review has been 
requested. Under the provisions of Ch. 120, F. S., a proposed assessment would become 
final as such time as the head of the agency, in this case the Governor and Cabinet (s. 
20.21(1) F. S.), enters a final order, regardless of whether subsequent judicial review is 
requested. Section 120.68(3) F. S. 

Additionally, your letter inquire:: when an assessment made prior to July 1, 1977, 
becomes final where the taxpayer files suit for declaratory judgment in circuit court to 
have it reviewed. Although review by circuit court through an action for declaratory 
judgment is a judicially sanctioned method of review of a documentary stamp tax 
assessment, it is not a part of the statutory procedure for the rendition of an assessment. 
Department of Revenue v. Universitr Square Corp., 336 So.2d 371 (1 D.C.A. Fla., 1976), 
cert. den., ..... So.2d ..... (Fla. 1977). Accordingly, unless an appropriate temporary 
injunt:tion or restraining order has been issued, filing suit for declaratory judgment would 
not of itself prevent a proposed assessment which had not already oecome final from 
becoming fin~l upon the expiration of 30 days as noted above. Where such assessment 
has become final prior to JUly I, 1977, the provisions of Ch. 7'{·281, Laws of Florida, do 
not apply, even though judicial review has not been completed as of the effective date of 
that act. State of Florida, Department of Revenue v. Zuckerman·Vernon Corporation, 
supra. The courts, of course, do have limited equitable powers to reduce such penalties, 
State of Flerida v. Zuckennan-Vernon Corporation, supra; Dominion Land & Title 
Corporation v. Department of Revenue, supra. 

078-59-April 13, 1978 

DEPARTMENT OF PROFESSIONAL AND 
OCCUPATIONAL REGULATION 

IMPLEMENTATION OF PLAN FOR STAGGERED 
BIENNIAL RENEWAL OF LICENSES 

To: Dorothy W. Glisson, Executive Secretary, Department of Professional and 
Occupational Regulation. Tallahassee 

Prepared by: Joseph W. Lawrence II, Assistant Attorney General 

QUESTIONS: 

1. Is the plan for staggered biennial issuance of licenses to be 
implemented by the Department of Professional and Occupational 
Regulation to be accomplished by adoption of a rule pursuant to Ch. 120, 
F. S.? If so, under what statutory authority would the Department of 
Professional and Occupational Regulation promulgate a rule? 

2. Is the Department of Professional and Occnpational Regulation 
legally authorized to adopt a rule for biennial renewal of licenses in 
derogation I 'f specific statutory authority for Department of Professional 
and Occuparlonal Regulation boards to renew licenses annually and 
specific entitlement of licensees to obtain renewal annually? 

3. May the Department of Professional and Occupational Regulation, 
by rule or otherwise, establish fees for activation of licenses? 

4. May the Department of Professional and Occupational Regulation 
estahlish fees for 2 years in lieu of the I-year fees heretofore collected? 
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5. Does s. 455.09, F. S., empower or require the Department of 
Profe88ional and Occupational Regulation to proce88 "registrations" and 
"permits" biennially? 

SUMMARY: 

The Department of Profe88ional and Occupational Regulation is 
authorized to implement a plan, with the concurrence of each board and 
commi88ion within its jurwdiction, for st&ggered bienn~,al renewal of 
licenses. This implementation is subject to the requirements of 
rulemaking set forth in the Administrative Procedure Act, Ch. 120, F. S. 
Those sections of the enabling statutes of the relevant 'boards and 
commissions which auth:lrize annual renewal of licenses are repealed or 
modified by implication. The department is not authorized to establish 
fees for activation of licenses. The department is, however, authorized to 
establish renewal fees for 2 years in lieu of the I-year fees heretofore 
collected. Due to the fact that "registrations" and "permits" have the 
same effect and are renewable under the same terms and conditions as 
licenses, the department is authorized to implement a plan for staggered 
biennial renewal of same and to proce88 such registrationn and permits. 

AS TO QUESTION 1: 

Section 455.09, F. S., as created by s. 1, Ch. 76-161, Laws of Florida, provides: 

The Department of Professional and Occupational Regulation shall implement 
a plan for staggered biennial renewal of licenses issued by the boards and 
commissions within the department. 

The effective date of said act was July I, 1977. 
The legislative intent of said act is clear from the history of the legislation. Senate Bill 

122, as introduced by Senator J. Thomas, read as follows: 

The Department of Professional and Occupational Regulation shall del.ise a 
plan for staggered biennial renewal of licenses issued by the boards and 
commissions within the department and shall submit the plan together with a 
proposal for legislative impl~mentation to the Legislature no later than 
Dece>nber 1, 1976. (Emphasis supplied.) 

The effective date of said act would have been July 1, 1976. 
It is apparent from a comparison of the original proposal and the final version as 

passed, as well as from the recorded tapes of Senate Committee on Governmental 
Operations meeting of April 13, 1976, the date the bill was reported to the Senate fioor, 
that the amendments to the original bill were initiated and passed in order that 
implernc!lt.atim~ cf &'caggered biennial renewal of licenses could become a reality without 
further legislative involvement. Rather than requiring the department to prepare a plan 
for future legislative implementation, the final version as passed allowed implementation 
by the department itself. The proposed effective date of the act was moved back one year 
to accomplish this feat. 

The Senate Governmental Operations Committee, whose members had reworked the 
proposal, and the full Legislature itself, were well aware of the department's 
administrative role over the boards and commissions. The scope and effect of s. 
20.30(5)(d), F. S. 1975, now s. 455.007(1)(d), F. S. 1977, were clear wherein the Bureau of 
Records Administration of the department is authorized to establisl1 renewal and 
delinquency periods for licenses with the concurrence of the board Or commission 
affected. This is in line with the transfer authority set forth by thE. Legislature at s. 
20.06(2), F. S., wherein the department exercises administration functions of the 
examining and licensing boards assigned thereto. A proper reading of s. 455.09, F. S., and 
s. 455.007(1)(d), therefore, is that the department' will implement a plan, with each 
board's or commission's concurrence, providing for staggered biennial renewal of 
licenses. 
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The question presented, however, c:ont-erns the method of accomplishment of the 
department's duty of implementation of such plan and whether such is governed by Ch. 
120, F. S. 

The Department of Professional and Occupational Regulation is an "agency" as defined 
by the Administrative Procedure Act, Ch. 120, F. S. see s. 120.52(1)(b), F. S.; cf. AGO's 
075-6 a..."1d 076·50. Consequently, the provisions of the Administrative Procedure Act do 
apply to the deQartment, and the rulemaking procedures established at s. 120.54, F. S., 
must be followeCi by the department in order to adopt valid administrative rules. See also 
s. 20.04(7), F. S. Agencies have no inherent rulemaking authority, s. 120.54(13}, and, to 
the extent an agency is authorized by law to adopt administrative rules, the substance 
and purpose of those administrative rules are limited by the legislative grant of 
ruJemaking authority. St. Regis Paper Company v. State of Florida, Florida Air and 
Water Pollution Control Gommission, 237 So.2d 797 (1 D.C.A. Fla., 1970); City of Cape 
Coral v. GAC Utilities, Inc., 281 So.2d 493 (Fla. 1973). And, it is a fundamental principle 
of administrative law that if there is a reasonable doubt as to the lawful exercise of a 
particular power which is being oxercised, the further exercise of the power should be 
arrested. Edgerton v. International Co., 89 So.2d 488 (Fla. 1956); State v. Atlantic Coast 
Line Railroad Com~any, 47 So. 969 (Fla. 1908). 

Except as otherwlse provided in Ch. 20, F. S., (and see s. 20.06(2), F. S.) the department 
is imbued with the authority to promulgate rules llUrsuant and limited to the powers, 
duties, and functions legislatively transferred to and cTeated in Ch. 20. Section 20.05(5), 
F. S. 

In this regard, it would appear that the plan which the department presents to each 
board or c('Jmmission within Its jurisdiction f<.'. its concurrence is a "rule." A "rule," as 
defined in s. 120.52(14), F. S., means "each agency statement of general applicability thai. 
implements, interprets, or prescriber;, law or policy or describes the organiiation, 
procedure, or pr~ctice requirements of an agency." Expressly removed from the 
definition of "rule" are internal management memoranda which do not affect the private 
interests of any person or any plan or procedure important to the public. The plan 
implemented by the department, although necessarily requiring the concurrence of each 
board and commission affected, would apJ?ear to fall within the statutory definition of 
rule and thus require implementation subject to the rulemaking procedures of Ch. 120, 
F. S. Thus, to the extent the department is authorized to implement the plan for 
staggered biennial renewal of licenses, the department is subject to the rulemaking 
requirements of Ch. 120. 

AS TO Q1JESTION 2: 

The primary guide to Iltatutory inteI"P.remtion is to determine the purpose of the 
Legislature, to ascertain the legislative will, and to carry that intent into effect. Tyson v. 
Lanier, 156 So.2d 833 (Fla. 1963); State v. Atlantic Coast Line Railroad Co., supra. It is 
presumed that statutes are paSl.led with knowledge of prior existing statutes and thatthe 
Legislature does not intend to keep contradictory enactments in effect. Where there is a 
material repugnance in statutory regulations or where there exists evidence of intent 
that a later a.ct shall modify or supersede a prior act, such should be given effect. State 
ex reI. School Board of Martin County v. Department of Education, 317 So.2d 68 (Fla. 
1975); Orange Ci~y Water Company v. Town of Orange City, 255 So.2d 257 {Fla. 1971); 
Berkley v. State Department of Environmental Regulation, 347 So.2d 467 (1 D.C.A. Fla., 
1977); Miami Water Works Local No. 654 v. City of Miami, 26 So.~d 194 (Fla. 1946); AGO 
074·59. 

Section 455.09, F. S. (Ch. 76-161, Laws of Florida), contemplates implementation of 
staggered biennial renewals of all licenses issued by the boardS and commissions within 
the de~artment. Pursuant to s. 455.007(1)(d), F. S. 1977, the department ',viTI prepare the 
admimstrative plan, submitting same to the boards and commissions affected for their 
concurrence. As this plan is implemented, annual license renewal as contel11plated by the 
followin~ governing statutes of the . relevant boards and commissions will be 
irreconcllable with the now effective legislative enactment: Chapters 458, 459, and 460, 
and ss. 461.07, 462.08, 463.17, 464.151, 465.091, 466 .. :7, 467.12, 470.10, 472.09, 473.111, 
474.25,476.13, 481.061, 484.08, 486.131,489.06,490.2,;.491.11,492.16,475.13, and 310.21, 
F. s. C{. AGO 074·59. 

Insofar as the statutes of those boards and commissions assigned to the department 
authorized annual renewal of licenses, those statutes are in irreconcilable conflict with s. 
455.09, F. S., when those individual boards or commissions concur with the department's 
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pla'l for staggered biennial renewal of licenses. As such, thr)se statutes are repealed or 
modified by implication. State v. Digman, 294 So.2d 325 (Fla. 1374); AGO 074-59. Your 
second question is answered in the affirmative. 

AS TO QUESTION 3: 

QUElstion 3 is answered in the negative. 
The department's powers in this regard are limited to those which are granted by s. 

455.09, F. S., in conjunction with s. 455.007(1), F. S. 1977. Section 455.09 authorizes the 
department's implementation of a plan for staggered biennial license renewal. Section 
455.007(1)(d) authorizes the department to perform ',he administratit'e functions of the 
boards and commissions, among others, of issuanClil of licenses, collection of fees, and 
establishment of renewal periods. No responsibility is directly vested in the department 
to establish fees for activation or deactivation of licenses, as such has been previously 
spelled out by the Legislature in the various governing statutes for the individual boards 
and commissions; and see s. 20.06(2), F. S. 

As there is no irreconcilable conflict between the department's authority pursuant to 
s. 455.09, F. S., and other legislative .::ommarlds through the individual boards' and 
commissions' enabling statutes and Ch. 20, F. S., there is no necessity of implying repeal 
or modification of previous statutes concerning activation of licenses. 

AS TO QUESTION 4: 

Question 4 is answered in the affirma'dve. 
It is readily apparent that the legislative mtent of s. 455.09, F. S., was to unburden the 

various boards and commissions within th:a department from annual renewal of licenses 
and to ease the administrative burdens and expense associated therewith. See tapes of 
Senate Committee on Governmental Op':rations, April 13, 1976. It was not a."l attempt by 
the Legislature to ease the financial burden on the licensed professionals whose fees 
finance and support their respective re.gulatory bodies. See s. 215.37{3), F. S. 

The department, in est&bllshing the plan for implementation of staggered biennial 
licensing, may include establishment of the corollary fees on a biennial basis in lieu of 
the annual fees presently being collf~cted, as its powers include coll,lction of fees. See B. 
455.007(1)(d), F. S. 1977. This implementation, of course, must be with the concurrence 
of the individual boards and commissions. 

AS TO QUESTION 5: 

Question 5 is answered in the affirmative. 
Within this question, you sta~ed that the "registrations" and "permits" in 9.uestion, as 

issued by certain boards under the department's jurisdiction, are treated as licenses and 
are renewable under the sam(~ tp.rms and conditions as licenses. These registrations and 
permits are requirements fOl: practice within the state in the various occupations and 
professions. 

The primary guide to statutory interpretation of language is to determine the purpose 
of the legislation, the legislative will. State v. Atlantic CO!wt LIne Railroad Co., supra. A 
statute should be construed in such a manner as to asc<!rtain and give effect to the 
evident interpretation of the Legislature as set forth in the statute, and where any 
ambiguity in the meaning or context of a statute exists, this must yield tCJ the legislative 
purpose. See Smith v. City of St. Petersburg, 302 So.2d 756 (Fla. 1974). 

The clear legislative purpose in the enactment of s. 455.09, F. S., is to create staggered 
biennial renewal of lic(~nses to practice occupations and professions within the state. The 
use of the general and unqualified term "license" may and does include other 
authorizations such as permits and registrations. The term license has been defin6d by 
the Florida Supreme Court as a permit or privilege to do what otherwise would be 
unlawful. State ex, rei. Biscayne Kennel Club v. Stein, 178 Se. 133 (Fla. 1938); Harry E. 
Prettyman, Inc., v. Florida Real Estate Commission, 109 So. 442 (Fla. 1926). Pursuant to 
Ch. 120, F. S., a "license" is a "franchise, permit, certification, registration, charter or 
similar form of authorization required by law, but it does not include a license required 
primarily for revenue purposes when issuance of the license is merely a ministerial act." 
[Section 120.52(7), F. S.; emphasis supplied.] Or. s. 215.37(3), F. S., providing each board 
in the department shall be financed solely and individually from incomb accruing to it 
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from fees, licenses, and other char~es collected by the Bureau of Records Administration 
of the department and appropriatmg all such moneys to each such board. 

It is apparent, therefore, that the term "license" within s. 455.09, F. S., would include 
certificates, registrations, and permits of the same type and nature. and therefore the 
department is authorized to implement a plan for staggered biennial renewal of same and 
to process such :'C61tificates," "registrations." and "permits." 

078·60-Aprll 13, 1078 

COUNTIES 

MAY NOT REGULATE NONEMERGENCY 
TRANSPORTATION SERVICES 

To: Stuart L. Simon, Dade County Attorney, Miami 

Prepared by: David K. Miller, Assistant Attorney General 

QUESTION: 

Are transportation services within Dade County for passengers on 
stretchers or wheelchairs, who do not require medical assistance or 
professional care en route, subject to regulation by the county or by the 
Public Service Commission? 

SUMMARY: 

The Public Service Commission has exclusive jurisdiction to regulate 
non emergency motor vehicle transportation sen ices within the state. 
Metropolitan Dade County bas no authority to regulate such services 
within that county. 

I conclude, upon review of the applicable statutes, that the Public Service Commisilion 
has exclusive jurisdiction to rf .~'Ulate these services. 

Your request states that on July 30,1974, Dade County adopted Resolution No. R·93l· 
74, governing the county's regulatory jurisdiction over passenger motor vehicles. That 
resolution reads in part: 

WHEREAS. this Bv"rJ desires to establish, maintain and regulate a 
comprehensive transpol"tation system within Metropolitan Dade County; and 

WHEREAS, a major element of such a comprehensive transportation system is 
the for.hire passenger motor vehicle industry; and 

• 
WHEREAS, Florida Stat11tes, Chapter 74-131, authorizes chartered counties to 
assume regulatory jurisdiction of said industry within the unincorporated areas 
of such counties and within those municipalities not regulating said industry as 
of July 1, 1974; and 

NOW THEREFORE, BE IT RESOLVED ... 

Section 1. That this Board hereby expresses its intent to assume regulatory 
jurisdiction of the for-hire passenger motor vehicle industry within the 
unincorporated areas of Metropolitan Dade County and within those 
incorporated areas of Dade County not regulating said industry as of July 1, 
1974. (Emphasis supplied.) 
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In order to answer your question properly, I must ciis~uss the classification system and 
terminology used to regulate motor carriers under general law in Ch. 323, F. S. 'l'he Dade 
County resolution quoted above was passed pursuant to authority granted in Ch. 74·131, 
Laws of Florida, which amended Ch. 323 to allow charter counties certain regulatory 
powers over for-hire passenger services within specified geographical areas. 

The general power to regulate motor carrier services within Florida is vested in the 
Public Service Commission under s. 323.02, F. S. That section reads: 

No motor carrier shall operate any motor vehicle for the transportation of 
persons or property for compensation on any public highway in this state, 
including the transportation of persons in nonemergency service, without first 
having obtained from the Public Service Commission a certificate of public 
convenience and necessity, a permit as hereinafter provided, a certificate of 
registration of Interstate Commerce Commission authority, or an exemption as 
hereinafter provided. (Emphasis supplied.) 

The servke described in your question, the transportation of persons on stretchers or 
wheelchairs who do not require professional care en route, is a "nQnemergency service" 
within the meaning of this statute. Section 323.01(18}, F. S., defines "nonemergency 
service" as follows: 

"Non emergency service" means the transportation by motor vehicle of p!!rsons 
who do not need, or do not expect to need, medical assistance en route. 

Notwithstanding the Public Service Commission's general power to regulate motor 
carrier services, the statutes allow charter counties to exercise limited powers of 
regulation within spf.cified geograprJcal areas and upon meeting certain conditior...~. 
Those powers are set forth in s. 323.052(1), F. S., which reads in part: 

Notwithstanding any other provisions of this part to the contrary, any 
chartered count-,i may regulate and license for-hire passenger motor vehicles in 
the unincorporated areas of the county and in those municipalities that do not 
regulate such vehicles on July I, 1974, 01' that do not adopt regulations at least 
as strict as those initially adopted by the county, by filing with the Public 
Service Commission a written resolution that the county will be assuming 
regulatory jurisdiction of for-hire passenger motor vehicles throughout said 
county . . • . (Emphasis supplied.) 

Both this provision and Dade County Resolution No. R-931-74 limit Dade County's 
regulatory jurisdiction to the "for-hire passenger" service category. This category was 
previously defined in s. 323.01(9), F. S. (1976 Supp.), as folloNs: 

"For hire" means any motor carrier engaged in the transportation of persons 
or property over the public highways of this state for compensation, which is 
not a common carrier or contract carrier but transports such persons or 
property in single casual and nonrecurring trips . , . [N]o for-hire carriage of 
passengers shall be authorized by any permit as herein defined and issued by 
the commission under the provisions of this part in motor vehicles of a greater 
passenger-carrying capacity than nine inclUding the driver or chauffeur. 

Chapter 77-434, Laws of Florida, repealed this definition and failed to reenact any 
specific definition of the terJ1' "for-hire." The act did, however, add new subsections {19} 
and (22) to the definitions s' . i te, B. 323.01, F. S., which subsections create and define the 
new categories of motor u;lnsportation services known as "common carriers" and 
"taxicabs," respectively. PreRent s. 323.01(19) reads as follows: 

"Common carrier" means any person engaged in motor carrier transportation 
of persons or property for compensation over the public highways of this state 
who holds his service out to the public and provides transportation over regular 
or irregular routes. (Emphasis supplied.) 
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Present s. 323.01(22) reads as follows: 

"Taxicab" means every motor vehicle of nine passenger capacity or less, 
including the driver, engaged in the general transportation of persons for 
compensation on occllsional trips, not on a regular schedule or between fixed 
termini or over regular routes. 

Examination of these statutes demonstrates the present "taxicab" category corresponds 
to passenger service under the former "for-hire service" category. Each involves the 
transportation of passengers in a vehicle of nine-seat capacity or less, on "occasional" or 
"nonrecurring" trips. It appears that the Legislature has simply Bubstituted the teh.lI 
"taxicab" for the passenger service within the "for-hire" category. 

Section 323.053(4), F. S., confirms this conclusion. That section generally requires 
persons operating taxicabs as defined above to obtain a master taxi permit from the 
Public Service CommisBion. Subsection (4), however, provides an exception which reads 
in part: 

This section shall not apply to persons operating taxicabs wholly within a 
municipality and its suburban territory which regulates such operations or 
those operating wholly within the boundaries of a chartered county which 
regulates such operatious pursuant to B. 323.052 .... 

This provision clearly refers to the charter counties' powers to regulate "for·hire 
passenger services" under s. 323.052, F. S. 

The nonemergency services described in your question are a category of services apa,·t 
from, and unrelated to, taxicab services uncer the definitional provisions of Ch. 323, F. S. 
Nothing in the general law purports to grant Dade County any regulatory jurisdiction 
over non emergency services, nor does the Dade County resolution attempt to exercise 
such jurisdiction. Rather, the statutes vest exclusive regulatory jurisdiction over these 
nonemergency services ill the Public Serv1.ce Commission. Section 323.02, F. S. 

I note in passing that Dade County has 'ao authority to supersede a state public service 
regulatory statute. Section 11(7), Art. VIlI, State Const. 1885, contained an exception to 
Dade County's home rule powers as follows: 

Nothing in this section shall be construed to limit or restrain the power and 
jurisdiction of the Railroad and Public Utilities Commission or of any other 
state agency, bureau or commission now or hereafter provided for in this 
Constitution or by general Jaw and said state agencies, bureaus and 
commissions shaH have the same powers in Dade County as shall be conferred 
upon them in regard to other counties. 

This exception is preserved by B. 6, Art. VIII, State Const. 1968. although the former 
Railroad and Public Utilities Commission is now the Public Service Commission. Section 
350.011. F. S. The same principle is found in Dade County v. Mercury Radio Service, Inc .• 
134 So.2d 791 (Fla. 1961). decided prior to the enactment of s. 353.052, F. S., holding that 
the (then) Railroad and Public Utilities Commission had exclusive jurisdiction to regulate 
taxicab services in the unincorporated areas of Dade County and that a county ordinance 
attempting to regulate such services was invalid because it conflictp.d with state law. 

078.61-Apri114, 1978 

MUNICIPALITIES 

ELECTION OF GOVERNING BODY FROM 
SINGLE·MEMBER DISTRICTS 

To: Harry Landau, Chairmen, Charter Review Commission, Lauderdale Lakes 

Prepared by: Sharyn L. Smith, Assistant Attorney General, and Dennis J. Wall, Legal 
Research Assistant 
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QUESTION: 

Does a municipality possess the power to provide for the election of 
members of its legislative governing body from single-member districts? 

SUMMARY: 

A municipal charter may be amended so as to provide for the election 
of city commissioners from single-member districts, but only after 
approval thereof by a majority of the electors of the municipality voting 
thereon, regardless of whether such amendment is proposed by 
ordinance or by petition. If such an amendment is duly adopted and the 
cllarler duly revised in accordance therewith, the city commissioners' 
district lines must be drawn in accordance with the boundaries of the 
county precincts located in the municipality. 

You state that the Charter Review Commission of the City of Lauderdale Lakes has 
decided to discuss and recommend single·member districting for the election of members 
of the city's governing body. You further state that the aforesaid charter review 
commission desires an opinion "in regard to the legality, the efficacy and the 
constitutional [sic] statutes that cover single district apportionment on the local level by 
legislation or by statutes permitting voter participation by referendum." 

It is not the province of this office, but that of the judiciary, to determine the "legality" 
or constitutionality of duly enacted legislation under the United States or Florida 
Constitutions. Attorney General Opinion 075-195. Therefore, with regard to that aspect 
of your request, I must respectfully refrain from giving an opinion. With respect to the 
political "efficacy" of single-member districts in connection with the election of members 
of the legislative governing body of a municipality, that is not a matter requiring a legal 
opinion. However, should a municipality consider adopting or retaining a multimember 
or other at-large scheme. it would be well adviged to first consider whether such a scheme 
would operate to "minimize or cancel out the relative voting strength of racial or political 
elements of the voting population." Fortson v. Dorsey, 379 U.S. 433, 439 (1965). While 
this standard is to be met by all types of districting plans, multimember and other at
large districting schemes have "[t)he particular vice" of miwIP1zing "minority 
representation even at the lowest political levels in a way that could n( I. occur if single
member districts existed in their stead." Wallace v. House, 515 F.2d He, 629 (5th Cir. 
1975), vacated on other grounds, 425 U.S. 947 (1976). Indicia of vottog minimization 
rendering at-large schemes unconstitutional at all levels of government include the 
following: 

(1) A history of governmental neglect of the racial or political element. E.g., 
Whitcomb v. Chavis, 403 U.S. 124, 155 (1971); Parnell v. Rapides Parish School 
Bd., 563 F.2d 180, 184 (5th Cil-. 1977). 

(2) A relatively small number of element legislators historically elected. E.g., 
Turner v. McKeithen, 490 F.2d 191, 195 (5th Gil'. 1973); Paige v. Gray, 437 F. 
Supp. 137, 158 (M.D. Ga. 1977). 

(3) Use of the place rule (i.e., requiring each candidate in an at-large election 
to designate a particular seat for which he or she is running). E.g., White v. 
Regester, 412 U.S. 755, 766 (1973); Yelverton v. Driggers, 370 F. Supp. 612, 617, 
619 (M.D. Ala. 1974). 

(4) A majority vote requirement in primary elections. E.g., Kirksey v. Board 
of Supervisors of Hinds County, 554 F.2d 139, 143 (5th Cir.), cert. denied, 98 
S.Ct. 512 (1977); Perry v. City of Opelou.qas, 515 F.2d 639, 641 (5th Cir. 1975). 

(5) Party obstacles to participation. E.g., Turner v. McKeithen, 490 F.2d 191, 
194 (5th Cir. 1973); United States v. Democratic Executive Committee, 288 F. 
Supp. 943,946-48 (M.D. Ala. 1968). 

(6) Lack of subdistrict residency requirements. E.g., Whitcomb v. Chavis, 
403 U.S. 124, 143·44 (1971); Burns v. Richardson, 384 U.S. 73, 88 (1966). 

(7) A history of official discrimination bearing on effective exercise of the 
franchise. E.g., Bradas v. Rapides Parish Police Jury, 508 F.2d 1109, 1112 (5th 
Cir. 1975); Robinson v. Commissioner's Court, 505 F.2d 674, 679 (5th Cir. 1974). 
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Given the tendency of at-large electoral schemes to unconstitutionally minimize the vote 
of racial or political elements of the population, and "[b]ecause the practice of 
multimember districting can contribute to voter confusion [and] make legislative 
representatives more remote from their constituents," the SUJ2reme Court of the United 
States has expressed a preference for single-member district plans. Connor v. Finch, 431 
U.S. 407, 415 (1977). This _preference has been explained by the Fifth Circuit Court of 
Appeals in the case of Wallace v. Houee, 538 F.2d 1138, 1144 (5th Cir. 1976), as follows: 

The general preference for single-member district plans is founded on a 
judgment that the weaknesses of multi-member or at-large plans tend to impair 
fair representation and impede access to the political process. 

The foregoing analysis and citation of authorities should be of assistance in making your 
decision as to the adoption of single-member districts. 

As to the specific question presented by your inquiry, I have recently given my opinion 
that the governing body of a municipality may propose such an amendment to the 
municipal charter by ordinance and submit same to the electors of the municipality for 
approval pursuant to s. 166.031(1), F. S. 1977. Attorney General Opinion 078-32. 
Alternatively, such a proposed amenciment of the municipal charter may be submitted to 
a vote of the electors of the municipality by a petition to that effect signed by 10 percent 
of the registered electors of the municipality. Section 166.031(1). In either case-whether 
the charter amendment is proposed by ordinance or by petition, as aforesaid-such 
amendment must be submitted to a vote of the electors of the municipality. The reason 
for this was given in AGO 078-32 as follows: 

Section 166.021(4), F. S. 1977, in pertinent part specifies that no changes in a 
special law or municipal charter are permitted with respect to "the terms of 
elected [municipal] officers and the manner of their election" (Emphasis 
supplied.) without the approval by referendum of the electors of the 
municipality as provided in s. 166.031, F. S., relating to charter 
amendments. . . . It is clear that a change ... to the election of city 
commissioners from single-member districts, which is the substance of the 
proposal outlined in your letter, is a change in the method, way, means, plan, 
design 0licmanner in which city commissioners are elected .•.. Therefore, the 
proposal you described is subject to s. 166.021(4), F. S. 1977, so that before the 
city charter may be amended in this fashion, th\.l proposal you described must 
be submitted to a referendum of the electors of the city pursuant to s. 166.031, 
F. S. 

Although AGO 078-32 was primarily directed to the case of an amendment of a municipal 
charter to allow or reqwre single-member districting when such an amendment is 
proposed by ordinance of the governing body of the municipality, the above-quoted 
reasoning applies with equal force to such an amendment proposed by petition and 
signed by 10 percent of the electors of the municipality. 

However, should such a proposed amendment of the city charter be adopted by a 
majority of the elect{)rs of the municipality voting in the referendum thereon and take 
effect pursuant to s. 166.031(2), F. S. 1977, the municipality would be limited in its power 
to implement single-member districting. As was stated in AGO 078-32, the municlpality 
would then have to 

... redistrict in such a manner as to align the boundaries of its proposed city 
commissioners' districts with the lines or geographic boundaries of the county 
precincts within the municipality and with the boundaries of tha 
municipality. . .. Otherwise, the city will first have to seek the assistance of 
the county supervisor of elections in recommending to the board of county 
commissioners any feasible changes in the boundaries of county precincts lying 
either wholly within or partly within and partly without the city limits. 

See s. 98.031, F. S. 1977, granting the board of county commissioners limited authority 
to "alter or create" county precincts upon the recommendation of and approval given by 
the county supervisor ~f elections, and s. 98.0!H, F. S. 1977, vesting the board of county 
commissioners with the discretionary authority to delineate the boundaries of county 
precincts in any municipality lo~ted within said county in conformity with the 
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boundaries of such municipality, with the concurrence of the county supervisor of 
elections, and subject to the concurrence of the governing body of such murucipality 

As so qualified, your question is answered in the affirmative. 

078-62-April 20, 1978 

ELECTIONS 

SPECIAL ELECTION MAY BE HELD ON SAME DATE AS 
GENERAL OR PRIMARY ELECTION 

To: R. William Rutter, Jr., Palm Beach County Attorney, West Palm Beach 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTION: 

May a special election called for the purpose of submitting a proposed 
county charter fot' .~pproval by the electorate be held on the same date 
as the date fixed for the general election or a primary election? 

SUMMARY: 

A s)?ecial election called by the board of county commissioners to 
sub nut a proposed county charler for adoption by the qualified electors 
of the county may be held on the same date as the date fixed for a general 
or 1?rimary election, provided it is held within the 45-day time limitation 
period prescribed by s. 125.64(1), F. S., and all registered voters of the 
county, without regard to party affiliation, are allowed to participate or 
vote in such special elE'ction. The substance of such public measure may 
be printed on the official ballot to be voted on by the electorate, provided 
that the form of such ballot has been approved by the Dep~ment of 
State pursuant to s. 101.27, F. R . 

Your question is answered in the affirmative. 
Section l(c), Art. VIII, State Const., provides: 

Pursuant to general or special law, a county government may be established by 
charter which shall be adopted, amended or repealed only upon vote of the 
electors of the county in a special election called for that purpose. (Emphasis 
supplied.) 

Section 5, Art. VI, State Const., in pertinent part, provides: n ••• Special elections and 
referenda shall be held as provided by law." 

Sections 125.60-125.64, F. S., provide procedures for the adoption, by the qualified 
electors of the county, of a county home rule charter proposed by a charter commission. 
Section 125.64(1) reads: 

Upon submission to. the board of county commissioners of a charter by the 
charter commission, the board of county commissioners shall call a special 
election to be held not more than 90 nor less than 45 days subsequent to its 
receipt of the proposed charter, at which special election a referendum of the 
qualified electors within the county shall be held to determine whether the 
proposed charter shall be adopted. Notice of the election on the proposed 
charter shall be published in a newspaDer of general circulation in the county 
not less than 30 nor more than 45 days before the election. 

At the outset, it is helpful to distinguish between the terms "general election" and 
"special election." A "general election" has been defined as an election which recurs at 
stated intervals as fixed by law without any superinducing cause other than the passage 
of time; and, it is held to select an officer to succeed to the office on the expiration of the 
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full term of the incumbent. See s. 5, Art. VI, State Const. A "special election," however, 
is all election that "arises from such exigency ')1' special need outside the usual routine, 
such as . _ • [the need] to submit to the electors a measure or proposition for adoption 
or rejection." 25 Am. Jur.2d Elections s. 3, p. 692. See also 29 C.J.S. Elections s. 1(3), p. 
19, and cases cited therein. Ct. s. 97.021(4), F. S. 1977, defining, for purposes of the 
Florida Election Code, the term "general election" as 

au election held on the first Tuesday after the first Monday in November in the 
even-numbered years, for the purpose of filling national, state, county, and 
district offices and for voting on constitutional amendments not otherwise 
provided for by law 

and ct. s. 97.021(5) defining "special election" as "a special election called for the purpose 
of voting on a party nominee to fill a vacancy in national, state, county or district office." 

As to whether a special election may be held on the same date as a general election, a 
majority of courts which have considered the issue have taken the view that the two 
elections may be held on the same date. See State ex reI. Sampson v. Superior Ct., 128 P. 
1054 (Wash. 1913), and State ex reI. Hunt v. Tausick, 166 P. 651 (Wash. 1911). Since the 
time of a special election is not ordinarily fixed by law, but rather is fixed by some 
designated agency or official, it has been held that the officer charged with fixing the time 
of tlie special election possesses discretion or authority to hold the special election on the 
same day as the general election. 29 C.J.S. Elections s. 77, p. 175; Furste v. GraY, 42 
S.W.2d 889 (Ky. 1931). 

Similarly, the Florida courts have recognized that those officers responsible for setting 
the date of a special election possess broaa discretion in so doing. For example, in Senior 
Citizens Protective League, Inc. v. McNayr, 132 So.2d 237 (3 D.C.A. Fla., 1961), the court 
considered a provision of the Dade County Charter which required the board of COUllty 
commissioners to set a special election on a proposed amendment to the charter in not 
less than 60 days nor more than 120 days from either the date of resolution adopted by 
the board proposing an amendment or receipt of an initiatory petition, certifiea in an 
appropriate manner. proposing an amendment. The court held at 239: 

Within the permissible 60-day period prescribed by the time limitation, the 
Board of County Commissioners, as the legislative body of the county, may set 
such election which may not be interfered with by the courts without a showing 
of fraud. corruption, gross abuse of discretion, etc. [citations omitted.] 

Moreover, in State ex reI. Watson v. Scott, 37 So.2d 330 (Fla. 1948), the court held that 
"[i]t might have been perfectly proper, in the interests of economy and convenience ••. " 
for a board of county commissloners to have called a special election to be held on the 
same date set for a primary election. The court reasoned as follows: 

Had such a "special election" been held it doubtless would have fulfilled the 
requirements of the statute, even though the same polling places had been used 
for both elections, and the same clerks and inspectors employed for the purpose 
of receiving and canvassing the ballots; provided that ballots separate and apart 
from the politicall?arty ballots used for voting upon party candidates had been 
made available, Wlthout regard to party affiliations, to all registered voters of 
the county. 

Application of the foregoing cases to your inquiry leads me to conclude that the board 
of county commissioners would be authorized to hold the special election contemplated 
by B. 125.64, F. S., on the same date as the date of the general election or a primary 
election, provided of course that the date fixed for such election is "not more than 90 nor 
less than 45 days" subsequent to the board's receipt of the proposed charter, and all 
registered voters of the county, without regard to party affiliations, are allowed to 
participate or vote in the special election. I must, however, emphasize that, although a 
special election may be held on the same date as the general election or a primary 
election, such a special election has historically been deemed to be a separate and distinct 
election. See State ex reI. Watson v. Scott, supra. This office has on past occasions ruled 
that should a special election be scheduled for the same day as a general or primary 
election, then each election must be "kept separate and distinct in all phases of the 
conduct of both. _ .. " Attorney General Opinion 054-53, Biennial Report of the Attorney 
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General, 1953·54, p. 94. Separate ballots and ballot boxes were required to be furnished 
for each election. Set! AGO 048-103, Biennial Report of the Attorney General, 1947-48, p. 
74; AGO 048·119, Biennial Report of the Attorney General, 1947-48, p. 75; AGO 054-22, 
Biennial Report of the Attorney General, 1953-54, p. 97; and AGO 054-53, Biennial Report 
of the Attorney General, 1953-54, p. 84. Moreover, separate ballots were deemed 
necessary whether the election was conducted with paper ballots or voting machines. In 
this regard, AGO 056·216 considered the question of whether or not the Tampa Board of 
Elections could call a special municipal election to be held in conjunction with the relnllar 
statewide election, with ballots for both elections being placed on the voting macnines 
used. That opinion concluded, in part: 

Sections 99.131, 100.031, 101.151, 101.25, F. s. [1955], as well as other 
provisions, leave no doubt as to what should appear on a general election ballot. 
In none of these statutes is there any indication that the election of a municipal 
official could be accomplished through the use of space on the general election 
ballot. From this it may be concluded that the election of a mayor for the city 
of Tampa can not be had by including the names of that office and the 
candidates for it on the general election ballot. The old legal principle, expressio 
unius est exclusio alterius, is aptly applied here in that the expression in these 
laws of the things to be included on a general election ballot excludes anything 
else from being put on the ballot. 

However, since the issuance of AGO 056-216, the Legislature has on several or:casions 
amended the statutory provisions cited in that qpinion. The most comprehensive revision 
occurred in 1977 when the Legislature enacted Ch. 77-175, Laws of Florida, which revised 
and amended the entire Election Code (Chs. 97-106, F. S.), Specifically, s. 101.161, F. S., 
has been amended to provide: 

Whenever a constitutional amendment or other public measure is submitted to 
the vote of the people, the substance of such amendment or other public 
measure shall be printed on the ballot after the list of candidates, followed by 
the word "for," and also by the word "against." The wording of the substance 
of the amendment or other public measure to appear on the ballot shaH be 
embodied in the joint resolution, constitutional revision commission proposal, 
constitutional eonvention proposal, or enabling resolution or ordinance and 
shall be furnished to the supervisor of elections of each county in which such 
public measure is to be voted on. The Department of State shall give each 
proposed constitutional amendment a designating number for convenient 
reference. This number designation shall appear on the ballot. (Emphasis 
supplied.) 

Other provisions of the Election Code relating to the preparation and casting of ballots 
refer, in general terms, to the placement of questions or propositions on the ballot. See, 
e.g., s. 101.011(1), F. S., stating that an elector voting by paper ballot shall 

place an "X" mark after the name of the candidate of his choice for each office 
to be filled, and likewise mark an "X" after the answer he desires in case of a 
constitutional amendment or other question submitted to a vote (Emphasis 
supplied.) 

See also s. 101.27(1), F. S., providing for the placement in voting machines of ballots of 
"the name of the candidate, statement of the proposed constitutional amendment, or 
other question or proposition submitted to the electorate at any election" (Emphasis 
supplied.); s. 101.27(2) requiring that the captions on the ballots for voting machines be 
placed so as to indicate to the elector what lever or other device is used or operated in 
order to cast his vote "for or again",t a candidate, proposed constitutional amendment. or 
other question or proposition submitted to the electorate at allY election" (Emphasis 
supplied.); and s. 101.24, F. S., providing that the supervisor of t!lections, except where 
voting machines are used, "shall prepare for each pollmg place one ballot box: of sufficient 
size to contain all the ballots of the particular precinct .... n (Emphasis supplied.) See 
also s. 125.01(1)(y) which authorizes the board of county commissioners to 

[p]lace questions or propositions on the ballot at any primary election, general 
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election, or otherwise called special election, when agreed to by a majc :oity vote 
of the total membership of toe legislative and governing body, so as to obtain 
an expression of elector sentiment with respect to matters of substantial 
concern within the county. 

It seems clear from an examination of the foregoing statutory provisions that the 
Electio'l Code no longer contemplates the provision of separate ballots or ballot boxes 
under circumstances where a special election is held on the same day as a general or 
primary election. To the contrary, it would appear that the question of whether or not a 
proposed county charter should be adopted may be submitted to the electorate as part of 
the official ballot, provided that the form of such ballot has been approved by the 
Department of State as required by law (see s. 101.27(6), F. S.) 

078-63-April20, 1978 

DEDIIJATION 

RIGHTS OF THE PUBLIC IN PROPERTY DESIGNATED AS "RESERVED FOR 
PARKING" 

To: Les w: Burke, Bay County Attorney, Panama City 

Prepared by: Frank A Vickory, ASSIstant Attorney General 

QUESTION: 

What rights does the public have to a parcel of property shown on a 
plat filed in 1953 by a development corporation in Bay County and which 
IS labeled "reserved for parking"? 

SUMMARY: 

Regarding the status of title to, or the rights of the public in, a parcel 
of property shown on a plat filed in 1953 oy a development corporation 
and which is labeled "reserved for parking," such property may have 
been dedicated to public use so long as the governing body, representing 
the public, can legany establish by competent proof both an intent on the 
part of the subdivider to dedicate it to public use and its own proper 
acceptance of the owner/subdivider's offer of dedication. If a dedication 
has mdeed occurred, the public may not be deprived of the use of the 
subject property without its consent. 

From the facts you include in your opinion request, I have constructed the following 
factual situation upon which your request seems to be based. In 1953 a plat was filed by 
the Gulf Lagoon Beach Corporation 10 Bay County. It plats several blocks of property, 
including one known as Block 17 and consisting of 15 lots, which are IJlatted for 
commercial purposes and which, according to your letter, now contain a small shopping 
center. Between this block and a major state highway there is situated a parcel of 
property labeled "reserved for parking." which apparently appears on the Bay County 
tax rolls as exempt property, and no taxes are assessed against it. The plat also contains 
the following statement signed by the President of Gulf Lagoon Beach Corporation and 
attested to by its secretary: 

... Gulf Lagoon Beach Corp .... hereby dedicates streets, roads & etc. (sic] 
for public use and public ways except that all utility and franchise rights 
remain with the dedicators. 

Also filed in 1953 in Bay County was a document entitled Restrictive Covenants, 
applying by its terms to all the real property described in the plat. It states in part: 

5. No business or store buildings shall be placed or constructed and no 
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business, trade or manufacturing of any sort or nature shall be conducted upon 
the pro~erty herein described, except lots 1 through 15 inclusive in Block 17 
. . . . (Emphasis supplied.) 

It seems from your letter that the Board of County Commissioners of Bay County has 
recently become aware that gas pumps, a commercial sign, a fence, and a house have all 
been placed upon the parcel of land designated on the plat 3R "reserved for parking." 
You specifically inquire as to the status of the rights of the public in the subject parcel. 
For the purposes of this opinion, I assume that your inquiry concerns the rights of the 
general public at large and not simply the residential or commercial property owners 
whose property appears on the plat, since in the latter situation it would be the property 
owners themselves who must take any legal action to determine or enforce their rights. 

Initially, I would point out that this office is not a factfinding body and as such is 
without the power to adjudicate "the status of title" to real estate. Further, from the facts 
stated in your inquiry, which I have outlined above, I am unaware of a number of 
important factors which could be determinative of your question. For instance, I am 
unaware of how the property or any right therein is being claimed by the persons 
erecting the commercial sign, gas pumps, fence, and house on the parcel of land 
designated on the plat as "reserved for parking." Certainly, if those who have erected 
such structures on the "reserved" property actually have acquired title or color of title 
or other interests in or to such property from the original developer of the property, or 
its successors or assigns, the analysis will be different than if they are adverse users of 
the property. Neither am I aware of the circumstances surrounding or representations 
made at the time of the sale and conveyance of the platted properties. In any event, it 
should be observed that the question of whether the public or the owners of the platted 
lots have acquired rights in property by dedication or by implied easement is a mixed 
question of law and fact which must be determined by a court in appropriate adversary 
proceedings initiated for that purpose. However, the following analysis and discussion of 
Florida law may prove helpful to you. 

A dedication is simply the donating or appropriating of one's own land for use by the 
public. That is, the owner of dedicated property is precluded from using it in any way 
inconsistent with the public's use thereof. No finding can be made that a dedication has 
occurred without an offer, express or implied, by the owner of the property and an 
acceptance by the public. The owner's intention to dedicate must be clearly indicated by 
his words or acts. There can be no offer of dedication without the owner's knowledge. 
This element of intent has been stated by the Supreme Court of Florida to be the 
"foundation and essence of every dedication." City of Palmetto v. Katsch, 98 So. 352 (Fla. 
1923), cited with approval in City of Hollywood v. Zinkil, Z83 So.2d 581 (4 D.C.A. Fla., 
1973), and Hollywood, Inc. v. City of Hollywood, 321 So.2d 65 (Fla. 1975). However, intent 
need not be formally manifested and any affirmative act of the owner will suffice to show 
his intent. For example, one way to dedicate property to public use is by map or plat. It 
appears that no particular words are required to be upon the plat in order to find that 
an offer of dedication was made. See, e.g. Florida East Coast Ry. Co. v. Worley, 38 So. 
618 (Fla. 1905) and Miami Beach v. Undercliff Realty and Investment Co., 21 So.2d 783 
(Fla. 1945). 

The plat presently under consideration recites t.,.at the developer dedicates to public 
use, "streets roads & etc. [sic)" (Emphasis supplied.) The term "etc." is generally accepted 
to mean other things of a type or character which has been specifically named. That is, 
its meaning depends upon description and enumeration of things previously named or 
preceding the term, since they describe the kind of subject matter the term includes. 
Anderson v. Kerr Drilling Co. v. Bruhlmeyer, 115 S.W.2d 1212 (Ct. Civ. App. Tex. 1938); 
Forman v. Columbia Theater Co., 148 P.2d 951 (Wash. 1944); Wright v. People, 181 P.2d 
447 (Colo. 1947). Therefore, in the present context, the term means things like and similar 
to streets and roads, dedicated "for public use and public ways." Off.street parking areas 
designated as "reserved" on a plat would not ordinarily be included in this category, 
which appears to consist only of through passage or access ways to the platted lots. Cr., 
e.g., s. 192.011, F. S., which provides for assessment of all property in a county by the 
property appraiser, except that "streets, roads, and highways," dedicated to or otherwise 
acquired by a governmental unit may be assessed but need not be. While not conclusive 
for our purposes, the statute does show that thoroughfares and accessways, not including 
defined off.street parking areas, constitute a category of properties commonly dedicated 
to public use. 
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The plat itself labels the subject property "reserved for parkin~." It may be stated as 
a general proposition that a reservation made on a plat for a specIfied purpose implies a 
reservation for the priv{;.te Use of the owner. Cf. City of Jacksonville v. Shaffer, 144 So. 
888, 890-891 (Fla. 1932), and Powers v. Scobie, 60 So.2d 738, 739 (Fla. 1952). However, 
this is not always the case and particularly where a developer is concerned, the 
reservation mar. constitute an implied easement for the private use of the purchasers of 
the platted resIdential lots in the subdivision; cf. Feig v. Graves, 100 So.2d 192, 195 (2 
D.C.A. Fla., 1958); it may be a reservation for the public at large or perhaps an easement 
for the benefit of customers parking at the commercial esta1:ilishments provided for on 
the plat was intended. I am unable to make a determination about this from the facts 
before me, and as hereinbefore noted, I am not a factfinder or an adjudicator. See, 
generally, 10 Fla. Jur. Dedication ss. 26 and 27 and AGO 061·179. Cf. East Coast Ry. Co. 
v. Worley, supra; Reiger v. Anchor Post Products, Inc., 210 So.2d 283 (3 D.C.A. Fla. 1968); 
and Murrell v. U.S., 269 F.2d 458 (5th Cir. 1959). 

Your letter also points out that no taxes are assessed against the parcel in question. It 
has been held, when an alleged dedication to the public is challenged, that the fact that 
no taxes are assessed against the property in dispute is evidence tending to show a 
dedication and its acceptance by the public. See U.S. v. 936.71 Acres of Land, 418 F.2d 
551 (5th Cir. 1969); ct; Miami v. Jansik, 89 So.2d 644 (Fla. 1956); also see 26 C.J.S. 
Dedications s. 40.(7); but see Ocean Nav. Co. et aZ. v. Town of Palm Beach, 152 So. 853, 
856 (Fla. 1934), which states that the mere fact that the land has not been taxed does not 
deprive its owners of legal rights therein. However, tax assessment is but one of a 
number of factors a cou.rt considers in determining the public's rights vel non in the 
property, and the fact that it is not on the tax rolls is not conclusive. If the property were 
found to be subject to easement rights in the commercial property owners for customer 
use or in the adjoining residential owners and purchasers of the platted property, but not 
in the public at large, then it, by law, should be on the tax rolls and is subject to ad 
valorem taxation regardless of whether it in fact appears thereon. See AGO's 074-346, 
073-257, and 061·111. Cf. Homer v. Dadeland Shoppmg Center, Inc., 229 So.2d 834 (Fla. 
1969); see also Department of Revenue v. Morgenwoods Greentrees, Inc., 341 So.2d 756 
(Fla. 1956), and McNayr v. Claughton, 198 So.2d 336 (3 D.C.A. Fla., 1967). 

The second crucial element of a dedication is the acceptance, express or implied, of the 
owner's offer by the public. City of Miami Beach v. MIami Beach Improvement Co., 14 
So.2d 172 (Fla. 1043). It is this act or acceptance that makes the dedication complete. The 
offer to dedicate may be revoked prior to acceptance, but it has been said that once 
acceptance is shown, the dedication operates in the manner of an estoppel in pais and 
the public, so long as it uses the land for the purpose of the dedication, may not be 
deprived of its use. Mainor v. Hobbie, 218 So.2d 203 (1 D.C.A. Fla., 1969). 

Acceptance of the dedication on behalf of the public may be made by persons 
competent and authorized to act for the public. Your letter provide;; no indication of 
formal accelltance of the original subdivider's offer to dedicate, assuming there was such 
an offer in this instance. However, acceptance as well as the offer of dedication may be 
implied either by an act of a public body or by use by the public. Smith v. City of 
Melbourne, 211 So.2d 66 (4 D.C.A. Fla., 1968); Sebolt v. State Road Department, 176 So.2d 
590 (1 D.C.A. Fla., 1965); Waterman v. Smith, 94 So.2d 186 (Fla. 1952). If use by the public 
is considered to show the requisite intent to dedicate the property and the public's 
acceptance of the dedication, it is to be stressed that this use need not be hostile or 
adverse to the interest of the owner. In fact, because the owner's intent to dedicate is 
paramount, a dedication presupposes public use consistent with the owner's interest and 
with his knowledge and consent. Though the public may use the property for an extended 
period of time. there can be no dedication unless it clearly appears that the owner knows 
of such use in order to give rise to the presumption that he intended to dedicate the 
property. See. generally, 23 Am. Jur.2d Dedications s. 28. It is not stated specifically in 
your inquiry whether the public at large has in fact used the subject parcel for parking 
over the years or for what purposes. However, since the plat itself appears somewhat 
ambiguous concerning the restriction or the reservation of the parcel or the use thereof. 
the actual use of the property and the purposes for such use and any representations 
made by the subdivider in connection with the sale and conveyance of the platted 
properties or subsequent instruments conveying or granting rights in the property or to 
the use thereof would bear on the determination of the question. The burden of proof is 
on the party claiming the dedication; accordingly, the county commission, asserting in 
court the public's right to use the parcel reserved for parking (or, the private residential 
owners of the platted property asserting in court their private rights to use it), would be 
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required to prove by "clear, satisfactory and unequivocal evidence" both the intent tv 
dedicate land to the public and public acceptance thereof. Pocock v. Town of Medley, 89 
So.2d 162 (Fla. 1956); City of Miami Beach v. Miami Beach Improvement Co., su.pra; City 
of Miami v. Fla. East Coapt Rwy. Co., 84 So.2d 726 (Fla. 1~20); Bishop v. Nussbaum, 175 
So.2d 321 (2 D.C.A. Fla. 1965). 

A concept similar to dedication is that of grants of private use by easement. It is 
necessary to consider the concept, even though your question concerns public rights in 
the property, since the creation of an easement in the adjoining commercial or residential 
lot purchasers would clearly affect the public's interest vel non. An easement is a 
privilege in the owner of a tenement to enjoy in or over that of another, who is obligated 
not to use his land so as to interfere with such use. An easement may be created by 
express grant, by prescription, or by implication. Cannell v. Arcola Housing Corp., 65 
So.2d 849 (Fla. 1953); Wyatt v. Parker, 128 So.2d 431 (2 D.C.A. Fla., 1961). The easement 
rights of abutting or adjacent purchasers of platted lots in the subdivision do not depend 
upon dedication principles, but on a private easement implied from sales with reference 
to a plat showing streets, parks, or other areas subject to the purchasers' use or 
enjoyment and such easements are vested or perfected in the grantees immediately upon 
conveyance; such rights are determined on the basis of private property interests all 
opposed to public dedications. Burnham v. Davis Islands, Inc., 87 So.2d 97 (Fla. 1956); 
Reiger v. Anchor Post Products, Inc., 210 So.2d 283 (3 D.C.A. Fla., 1968). Whether there 
was an easement granted to the commercial or the residential lot owners in the instant 
situation or whether a reservation was made for the benefit of the customers of the 
commercial property owners is, as noted, up to a court of competent jurisdiction to 
determine on the basis of properly proven facts. It may be stated, however, that an 
implied easement may arise in the owners of platted lots by virtue of designation on the 
plat. See, e.g., Wilson v. Dunlap, 101 So.2d 801 (Fla. 1958); McCorquodale v. Kay ton. 63 
So.2d 906 (Fla. 1953). If this is the case in the instant situation, then it may well be that 
the general public has no rights in or to the use of the property at all and any rights in 
the lot owners would have to be determined in a suit properly brought by them. 
(Compare the elements of and principles of law applicable to an easement appurtenant 
and an easement in gross. An easement of the latter type is ,,:ersonal to the property 
owners and more in the nature of a license than a property interest. Burdine v. Sewell, 
109 So. 648 (Fla. 1926].) 

Therefore, if it can be established by competent proof that there has been an offer of 
dedication to the public (as opposed to an easement created in the platted low owners) 
and that the offer of dedication has been properly accepted, and that the public has 
parking rights in the "dedicated" or "reserved" property, the county commission or a 
private citizen with a special injury resulting from the presence of the obetructions 
complained of has the requisite standing to sue to remove them. Otherwise, if there is an 
easement in the platted property owners, the general public has no rights in the property 
and such owners must seek any legal remedies that may be available to them. 

078-64-AprU 20, 1978 

TAXATION 

DISTRIBUTION OF EXCESS PROCEEDS IN TAX DEED SALES 

To: Joe Hom Mount, Seminole County Attorney, Sanford 

Prepared by: Harold F. X Purnell, Assistant Attorney General 

QUESTIONS: 

1. Who is the "legal titleholder of record" under s. 197.291(2), F. S., 
when the official records indicate ownership in .. X" and an outstanding 
purchase money mortgage of record from "X" to "Y" on the day of sale? 

2. If the "legal titleholder of record" under s. 197.291(2) refers to the 
record owner and not the mortgagee, does the mortgagee retain any lien 
or other interest in the excess proceeds from the sale? 
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3. If the distribution scheme required hy s. 197.291(2) extinguishes any 
lien 01' other interest of the mortgagee in the excess proceeds from the 
tax ssle, does this statute violate constitutional due process guarantees? 

SUMMARY: 

Because Florida is a "lien" rather than a "title" state, a mortgagor 
retains legal title to the mortgaged property and a mortgagee receives no 
more than a lien on such property. Hence, the "legal titloholder of 
record" described in s. 197.291(2), F. 8., is the record owner and not the 
mortgagee. 

Application of s. 197.291(2) in certain circumstances involving perfected 
federal tax liens, state liens for sales or intangible taxes, workmen's 
compensation liens, county welfare liens, and perfected private mortgage 
and other liens may encounter constitutional difficulty, however, because 
compliance with its mandate could alter the lawfully established and the 
normal priority of liens and extinguish a lienholder's or property owner's 
rights in or to the surplus proceeds of the tax deed sale. Such application 
and distribution of such proceeds may operate to divest or impair 
constitutionally protected contractual and lien or property rights in 
violation of the Due Process and Contract Clauses of the Florida and 
United States Constitutions, in the absen.ce of statutory notice that such 
rights may be so divested or impaired by operation of the distribution 
scheme prescribed by the statute. To the e)(tent that such distribution 
displaced or impaired a federally held lien, the statute would appear to 
be violative of the Supremacy Clause of the United States Constitution. 

The Attorney General cannot declare a statute unconstitutional or 
advise any officer to disregard a legislative direction or mandate. On the 
contrary, the statute is presumed to be constitutional and must be given 
effect until judicially declared invalid. In the event that the clerk of 
circuit court has reasonable doubts as to the statute's validity or its 
application in the foregoing circumstances or his duties thereunder, he 
has standing to bring an appropriate judicial proceeding for declaratory 
relief against the property owner and the holders of perfected and 
recorded liens to determine its validity and his duties thereunder. 

AS TO QUESTION 1: 

In answer to your first q\lestion. it seems clear that the "legal titleholder of record" 
described in s. 197.291(2), F. S., is the record owner and not the mortgagee. Because 
Florida is a "lien" state rather than a "title" state, a mortgagor retains legiil title to the 
mortgaged property, and a mortgagee receives no more than a lien on such property_ 
Section 697.02, F. S.; Georgia Casualty Co. v. O'Donnell, 147 So. 267 (Fla. 1933); Hoffman 
v. Semet, 316 So.2d 649 (4 D.C.A. Fla., 1975). 

AS TO QUESTIONS 2 AND 3: 

Section 197.291(2), F. S., directs the clerk to hold the balance of the surplus "for the 
benefit or' the legal titleholder of record. The record owner is therefore entitled to 
receive these proceeds under the statute. The Florida courts do not appear to have 
considered whether a mortgagee, whose rights in the mortgaged property hpve been 
extinguished under s. 197.271, F. S., retains equitable liens or other rights in these same 
surplus proceeds. Othp.r jurisdictions, however, protect the mortgagee's rights. See 72 
Am. Jur.2d State and Local Taxation s. 911 (1974) and 85 C.J.S. Taxation s. 817(b) (1954). 
See also Moyer v. Mathas, 332 F. Supp. 357 (S.D. Fla. 1971), aff'd, 458 F.2d 431 (5th Cir. 
1972), holding that a federal tax lien becomes a lien on the excess proceeds of a tax sele, 
superior to the rights of the previous record owner. If the Florida courts follow this line 
of cases, the mortgagee may be held to have a lien or other interest in the tax sale 
proceeds which has the status of a property right and is protected by constitutional Due 
Process guarantees_ 

Your second and third questions therefore raise constih .. ion'll questions which cannot 
be authoritatively decided by this office. In AGO 077·99 I concluded that: 
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ApP'lication of this statute in certain circumstances involving perfected federal 
tax liens, state liens for sales or intangible taxes, workmen's compensation liens, 
county welfare liens and perfected private mortgage and other liens may 
encounter constitutional difficulty, liowever, because compliance with its 
mandate could alter the lawfully established and the normal priority of liens 
and extin~sh a lienholder's or property owner's rights in or to the surplus 
proceeds of the tax deed sale. Such application and distribution of such 
proceeds may operate to divest or impair constitutionally protected contractual 
and lien or I?roperty rights in violation of the Due Process and Contract Clauses 
of the FlorIda and United States Constitutions, in the absence of statutory 
notice that such rights may be so divested or impaired by operation of the 
distribution scheme prescribed by the statute. To the extent that such 
distribution displaced Dr impaired a federally held lien, the statute would 
appear to be violative of the Supremacy Clause of the United States 
Constitution. 

The Attorney General cannot declare a statute unconstitutional or advise any 
officer to disregard a legislative direction or mandate. On the contrary, the 
statute is presumed to be constitutional and must be given effect until judicially 
declared Invalid. In the event that the clerk of circuit court has reasonable 
doubts as to the statute's validity or its application in the foregoing 
circumstances or his duties thereunder, he has stanCling to bring an appropriate 
judicial proceeding for declaratory relief against the property owner and the 
holders of perfected and recorded liens to determine its validity ::rnd his duties 
thereunder. 

078·65-April 26, 1978 

TRESPASS 

RIGHT OF ACCESS TO MIGRAl\'T LABOR CAMPS 

To: Robert Eagan, State Attorney, Orlando 

Prepared by: Wallace E. Allbritton, Assistant Attorney General 

QUESTION: 

Mayan ownel.' deny access to persons who wish to communicate with 
migJ.'ant farm laborers at a migrant labol.' camp? 

SUMMARY: 

A Pl.'o'perty owner cannot deny access to persons seeking to 
commumcate with migrant farm laborers at a migrant labor camp, 
subject to reasonable conditions. Therefore, persons seeking 8IJcess to 
migJ.'ant farm laborers for the purpose of providing them with health, 
social, and legal services do have an affirmative defense to a charge of 
criminal trespass. 

In an earlier opinion, AGO 073·6, I responded to a similar question involving the 
applicability of the Florida criminal trespass statute, then s. 821.01, F. S. 1973, to labor 
representatives visiting laborers at a migl.'ant labor camp. In that opinion, I concluded 
that based upon available state and federal case law "Florida's criminal trespass statute 
would probably not be applied to divest migrant farm laborers of their constitutional 
rights." However, in reliance upon a then recent federal district court decision, Petersen 
v. Talisman Sugar Corporation, Case No. 72·198·Civ·CR (M.D. Fla. 1972), I further opined 
that the statute might still be applicable in the proper C1l.ge. One reason for this was that 
the district court decision in Petersen stood for the proposition that justice and equity 
alone demand that labor representatives not be entitled to the same access to migl.'tmt 
labor camps as that afforded organizations providing medical Bupplies and services, 
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nutritional foodstuffs, and related services. This is contrary to the holding in FJogueras 
v. Hassle, 331 F. Supp. 615 (W.D. Mich. 1971), and I note with interest that the decwion 
in Petersen has since been reversed. See Petersen v. Talisman Sugar Corporation ·178 
F.2d 73 (5th Cir. 1973). Therefore, it is appropriate that my opinion with respect to 'lour 
question be adjusted. . 

In the Petersen case, the court alJPlied a two·pronged test to actions involving questions 
of access to migrant laborers as a method by which the rights of the property owner and 
those desiring acress may be balanced. These are: The availability of alternative avenues 
of communication and the use to which the property is put by the owner. Applying this 
test, the court found thr!t the labor camp involved did. in fact, resemble a company town, 
that the laborers were effectively isolated on the owner's property, and that there existt'd 
no effective alternative mrmng of communication available to the labor organization 
representatives. 

Of interest are two cases which have cited thE! Petersen decision. In Asociaciol' de 
'rrabajadores, Etc. v. Green Giant Co .• 518 F.2d 130 13rd Cir. 1975), the court found that 
there was an absence of any showing that no alternative avenues of communication 
existed and held against the labor representatives. The decision in Lee v. A. Duda & 
Sons, Inc., 310 So.2d 391 (2 D.C.A. 1<la., 1975). is of particular importance. There. the 
court affirmed a lower court order enjoining a property owner from denying to 
representatives of a legal service organization access to migrant farm laborers. The court 
noted that the lower court had apparently found the owner's labor camp to be sufficiently 
similar to the ona in the Petersen case. 

It is evident from these decisions and those cited therein that just as the rights of 
migrant laborers to communications and services have been judicially recogni;;ed, so 
have the dghts of those seeking access to the migrant laborers. I think thr.t, had the 
courts held otherwise. the rights of migrant laborers would have been rendered useless. 

In my opinion, it necessarily follows that this right of access would constitute an 
affirmative defense to a charge of criminal trespass. Indeed, in the Petersen case mention 
is made of the fact that prior to the institution of the federal suit by the plaintiffs charges 
of criminal trespass against them had been dismissed. The Fifth Circuit remarked as 
follows: 

However, after notice of appeal was filed in this case, an information was 
brought charging plaintiffs with trespass on Talisman's property. The trial' 
judge dismissed the charges on the ground that "to prevent tneir entry might 
lead to a condition where employees are Bubjected to a form of involuntary 
servitude, wherein the mas';,ers decide who may communicate with the 
servants." State v. Petersen, et al., Case No. 72M·8209, filed in the Small ClaiJ11&. 
Magistrate Court, Criminal Division, in and for Palm Beach. Florida. [ld. at 77.} 

As did the Fifth Circuit, I agree with the reasoning of the trial judge in dismissing the 
criminal trespa/ls charges. It must be emphasized, however, that in this jurisdiction a 
showing must be made that the two-pronged test mentioned in the Petersen case has been 
met. 

While the hereinabove cited decisions recognize the right of access but place conditions 
thereon, I believe the better reasoning is that evidenced by the decisions in State v. 
Shack, 277 A2d 369 (N.J. 1971), and the Folgueras case wherein the courts reached their 
conclusion on other than constitutional grounds. Simply stated, these decisions stand for 
the proposition that property ownership does not itself vest the owner with dominion 
OVBr the lives of lleople living on the property and in my opinion represent the 
enligiltenE.'d view held by my counterpart in the State of Michigan who stated that: 

The freedom of religion, speech, press and assembly guaranteed by the First 
and Fourteenth Amendments to the United States Constitution are operative 
throughout the length and breadth of the land. They do not become suspended 
on the threshold of an agricultural labor camp. TI'e camp is not a private island 
Or an enclave existing wit.hout the full breadth and vitality of federal 
(~onstitutional and statutory protection. [OAG, 19,'1·72, No. 4227, p. 32 (April 13, 
1971).] 

III my opinion. Ii property owner cannot deny access to pel'sons seeking to communicate 
with migrant laborers subject to reasonable conditions recognized by the court in the 
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Shach case. 1<'or example, it is not uru'easormble to require a visitor to identify himself 
atld state his busirtess. 

07S·6(J..,-April 26, 1978 

SCHOOLS 

COLLECTION OF NONRESIDENT TUITION FEE 

To: Edwin F. Blanton, Attorney for Franklin County School Board, Tallahassee 

Prepared by: Thomas lvf. Beason, Assistant Attorney General 

QUESTION: 

Must the Fr:anklin County School Board refuse to admit 01' eJU'oll 
nonresident pupils if the $50 nOJU'csident tuition fee is not paid at the 
time of eJU'ollment, or may the county ad.mit such non.resident "tudents 
and then file s-tit for recovery of the nonl'"~sident tuition fe,e, if it is not 
paid?'", 

SUMMARY: 

The provisions of s. 228.121, F. S., requirln~ the payment to the school 
board of nOJU'esident tuitiol1 fees upon el'll"ollntent of pupils whose 
parents or guardians are not residents of the state, requires the school 
boards to charge and collect the prescribed tuition fee for such 
nonresident pupils at the time of their enroUnlent. The Franklin County 
School Board must refuse to admit or enroll nonresident pupils if the $50 
nonresident tuition fee is not paid at the time of enrollment and may not 
admit such nonresident students and then ru" suit for recovery of the 
unpaid 110','resident tuition fee. 

" .1 ~ 

According to your letter, there is a group of students attending Franklin County 
schools who are residellts of another state and who are under the guardianship of a 
nonprofit foreign corporation. The students live at a facility maintained by the 
corporation in Florida wilile attending Franklin County schools. 
. Section 228.121, F. S., to the extent pertinent to your inquiry, provides: 

(1) Pupils in grades kindergarten through 12 wl:!ose parent, parents. or 
guardians an; nonresidents of Florida shall be charged a tuition fee of $50 
payable at t}>3 time the pupil is enrolled . 

• 
(4) Funds as set forth in this section shall be coltected by the school in which 

the child is enrolled and remitted to the school board for the district in which 
funds are collected. The school board shall use the funds for operation and 
maintenance of its schools. (Em!lhasis supplied.) 

The provisions of s. 228.121 are express in providing that pupils whose parents or 
guardians are nonresidents of Florida "shall be charged" the ,prescribed nonresident 
tuition fee, which is "payable at the time the pupil ~s enrolled." Additionally, the 
provisions of s. 228.121(4) state that the nonresident tuition fee "shall be collected by the 
school." In its ordinary meaning the word "shall" is mandatory in its connotation; and 
presumably the Legislature would have used the word "may" if it intended the 
permissive connotation. Brooks v. Anastasia Mosquito Control District, 14880.20 £4 (1 
D.C.A. Fla., 1963); Florida Tfl.t10W Corp. v. Bryan, 237 So.2d 308 (4 D.C.A. Fla., 1970). 
Additionally, provisions establishing the time and manner of performing an act are 
mandatory umess those specified procedures relate to immaterial matters and are 
expressed only as a view of the proper method of performing the act. See Neal v. B"yant, 
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149 So.2d 529 (Fla. 1963), and Schneider v. Gustafson Industries, Inc., 139 So.2d 423 (Fla. 
1962). Moreover, when a controlling law directs how a thing shall be done, that is, in 
effect, a prohibition against its being done in any nth4.r manner. Alsop v. Pierce, 19 So.2d 
799,805·806 (Fla. 1944); Weinberger v. Board of Puhlic Instruction, 112 So. 253, 256 (Fla. 
1927). 

In implementing the provisions of s. 228.121, F. S., the State Board of Education has 
promulgated Rule 6A·1.98, FAC., providing in part: 

(4) The nonresident tuition fee is due and payable at the time the pupil is 
enrolled. The pupil is considered to be enrolled when he is assigned to a specific 
school and prese.:1ts himself for instruction. (Emphasis supplied.) 

The term "payable" is an adjective ordinarily meaning: Capable of being paid, or suitable 
to be paid or admitting, or aemanding payment, Weoster v. 759 Riverside Ave., 151 So. 
276 (Fla. 1933); justly due or legally enforceable, Black's Law Dictionary (Rev. 4th Ed.). 
In context of the mandatory provisions of s. 228.121, the portion of Rule 6A·1.98 stating 
the "nonresident tuition fee is due and payable at the time the pupil is enrolled" means 
that the obligation to pay nonresident tuition fee arises and is emorceable at the time 
the pupil is enrolled in the school. Given the mandatory requirements of the statute and 
the rules, I conclude the school boards are required to charge and collect the prescribed 
tuition fee for such nonresident pupils at the time of their enrollment, and that, upon 
failure or refusal of the parents or guardians of such nonresident pupils to pay the tuition 
fee at the time of enrollment, the school board must deny tho pupils admission to schools 
maintained ,md operated by the district. 

Your inquiry qLl<'stions whether a general unspecified right of student.'l to attend school 
may preclude the school board from obtainin~ payment of nonresident tuition prior to 
enrolling nonresident pupils in school. I have dlscovered no law guaranteeing free schools 
to the t'hildren of parents or guardians who are nonresidents. Chapter 228, F. S., the 
Florida School Code, states at B. 228.04 that there shall be a uniform system of free public 
schoo!,) and notes in s. 228.05(1} that funds supporting such schools shall be derived from, 
among other sources, fees charged nonresioents. Chapter 228 fUlther provides at B. 
228.121 for the charging of nonresident tuition fees. The elemental rule of statutory 
construction requires giving effect to every part of the statute if reasonably possible, and 
construin~ ep_~h part in connection with every other part so as to produce a harmonious 
result. Smvely Groves v. Mayo, 184 So. 839 (Fla. 1938). An earlier opinion of this office 
concluded that the provisions establishing and financing a system of free public schools 
nre intended for the benefit of pupils who are residents of the state. Attorney General 
Opinion 047-433, December 10, 1947, Biennial Report of the Attorney General, 1947-1948, 
p. 281. In a later opinion the provisions establishing nonresident tultion fees were fO\1..'1d 
not to be inconsistent with any provisions establishing a system of free public schools. 
Attorney General Opinion 059·167. Similarly, courts in other jurisdictions have agreed 
that provisions granting free instruction in public schools to children of residents in the 
school district do not confer upon nonresidents the privilege of tuition·free enrollm.:nt. 
See Spriggs v. Althemier Arkansas School District, 385 F.2d 254 (7th Cir. 1967), and 
Eisenberg v. Corning, 179 F.2d 275 (D.C. Cir. 1949). 

In light of the foregoing, I conclude that the imposition and collection of nonresident 
tuition fees for pUl?ils whof:!e parents or guardians are nonresidents of the state are not 
precluded by prOVIsions establishing a system of free public schools for the benefit of 
pupils whose parents are residents of the state. ' 

078·87-April 26, 1978 

COMMUNITY COLLEGES 

MAY NOT ENTER INTO CONTRACTS EXCEPr AS AUTHORIZED 
BY STATUTE OR RULE 

To: Ernest Ellison, Auditor lleneral, Tallahassee 

Prepared by: Sharyn L. Smith, Assistant Attorney General, and iJennis J. Wall, Legal 
Research Assistilnt 
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QUESTION: 

Pursuant to s. 230.'154'~2)(d), F. S., Rule 6A-14.247(7), F.A.C., and such 
other statutory and regulatory provisions as may be applicable, may a 
board of trustees of a community college enter into a contract with an 
educational institution or agency of a foreign government for the 
purchase of an exclusive copyright license and the right to use, 
distribute, and sell a videotape educational series in the United States or 
its territories and possessions? 

SUMMARY: 

The board of trustees of a community college does not possees 
authority to enter into a contractual arrangement for the purchase of an 
exclusive copyright license and the right to use, distribute, and sell a 
videompe educational series in the United States 01' its territories and 
possesslons, or to enter into such a contractual arrangement with an 
agency or educational institution of a foreign government. 

You state that in conducting your most recent postaudit of Miam;·Dade Community 
College you became aware that the college had entered into a contract with "an 
educational institution of the British Government," called "the Open University," for the 
purchase of an exclusive copyright license ann ri~ht to use, distribute, and sell a 
videotape educational series in the United States or lts territories and possessions. You 
question the authority of the community college to enter into a contract with an agentS 
of a foreign government. 

To begin with, public officers may exercise only such powers as are expressly granted 
to them by statute, plus such implied powers as are necessary in order to carry the 
expressly granted powers into effect. E.g., In re Advisory Opinion to the Governor, 60 
So.2d 285,287 (Fla. 1952); Edwards v. Lindsley, 349 So.2d 817,818 (1 D.C.A. Fla., 1977); 
and AGO 077-85. 

Section 230.754(2)(e), F. S. 1977, provides in general terms for the duties and 
responsibilities of the boards of trustees of the respective community colleges: 

The board of trustees shall perform those duties and exercise those 
responsibilities which are assigned to it by law or by regulations of the state 
board and in addition thereto those which it may find necessal'y for the 
improvement of the community college. 

The power to co, aaet is "assigned to the board of trustees" by s. 230.754(2)(d), F. S. 
1977, which provides in pertinent part as follows: 

The board of trustees shall constitute the contracting agent of the community 
college. It may when acting as a body make contracts, sue, and be sued in the 
name of the board of trustees . . . . 

The power to contract granted by the above·quoted provision, like the other general 
powers granted to the boards of trustees of the community colle~es under s. 230.754(2), 
was given to the boards of trustees in order to aid them 10 carrying out their 
responsibility for the operation of their respective community (!olleges, a responsibility 
imposed upon them by the terms of s. 230.754(1): 

Community college hoards of trustees are vested with the responsibility to 
operate their respective community colleges and with such necessary authority 
as may be needed for the prope'r operation thereof in accordance with 
regulations of the state board. (EmphaSIS supplied.) 

In other words, the boards of trustfJeS of the comrrmnity colleges possess, "under 
statutes and other rules and regulations of the [Sjtate [Bjoard [of Education], • , . all 
powers necessary and .\'Jroper for the gover'lance i>nd operation of the rer>pective 
community colleges." [Section 230.753(2)(a), F. S. 1977; emphasis supplied.) See AGO 072· 
319 in which it was concluded that Dftither district scheol boards nor community ~ollege 
boards of trustees were authorized by law to appoint Btudent.'! to membership I':a their 
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respective boards as nonvoting advisors, on the ground that no statute or ref5Ulation 
existed which would permit such appointments, and that, "[aJs admirustrative 
authorities, or agencies, these boards have only that authority and those duties 
prescribed by statute and rules, regulations or standards which may be adopted by the 
State Board of Education." Cf, Phillips v. Santa Fe Community College, 342 So.2d 108, 
110 (1 D.C.A.), app. dismissed, 345 So.2d 426 (Fla. 1977), wherein the court noted at p. 
109 N. 1 that although "the school code places contract authority at the operating level
in the case of each community college, with its district Boards of Trustees," dismissal 
from a continuing contract of employment, which was at issue in that case, is subject to 
administrative review pursuant to a rule promulgated by the State Board of Education, 
and that, pursuant to s. 229.041 F. S., the regulations of the State Board of Education 
implementing the Florida School Code "have 'the full force and effect of law.' " See AGO 
078·56, wherein I concluded in pertinent part that part II, Ch. 230, F. S., does not appeal' 
expressly or by necessary implication to authorize a community coliege district board of 
trustees to employ law enforcement officers, as defined in s. 943.22(1)(b), F. S. 1977, 
possessing the authority to bear arms and make arrests, so that the members of said 
community college district's campus security department could not be said to fall within 
the definitional purview of s. 943.22(1)(b). 

Rule 6A·14.247(7), F.A.C., promulgated by the State Board of Education and :;:'agulating 
the boards of trustees of community colleges with respect to the several types of 
individuals and entities with which said boards of trustees may validly contract, provides 
as follows: 

6A-14.247. POWERS AND DUTIES OF BOARD. The board acting as a board 
shall exercise all powers and perform all Luties listed below: 

* * * 

(7) Contractual agreements. Enter into contractual agreements with the 
federal government or any of its departments or designated agencies; other 
institutions, departments, agencies, districts or political subdivisions of the state 
of Florida and other states of the United States; and private individuals, 
organizations and corporations; provided, that such agreements are to the best 
interests of the college. Information concerning such contracts shall be 
submitted to the division when requested by the director. 

The above-quoted rule implements s. 230.754(1) and (2), supra. It was promulgated under 
the State Board of Education's general power to prescribe policies, rules, regulations, and 
standards for the state system of public education (see s. 229.053(1), F. s. 1977) and under 
its power to prescribe minimum standards for community colleges, a power granted by 
the terms of s. 230.755, F. S. 1977, which provides in pertinent part as follows: 

The state board shall prescribe minimum standards ... which will assure that 
the purposes of the community college are attained. 

Although Rule 6A-14.247(7), F.A.C., contains no reference thereto, it should be pointed 
out that s. 230.768, F. S. 1977, provides in pertinent part that H[a]ll funds accruing to the 
benefit of the community college shall be .•. expended in accordance with rules and 
regulations of the state board." 

None of the powers of the boards of trustees of the respective community colleges 
granted and delimited by the aforementioned statutes and rule, by any other section of 
part II, Ch. 230, F. S., or by any other rule promulgated by the State Board of Education 
appears to authorize said boards of trustees to purchase copyrights or copyright licenses 
for the purpose of distributing certain products and selling those products to educational 
institutions or others for educational training programs in the United States or its 
ten-itories or possessions. In order for public officers to validly exercise a power, the 
authority for such exercise must affirmatively appear from the express language of a 
statute or as a necessary incident to such express powers. See, e.g., Martin v. Bnard of 
Public Instruction, 42 So.2d 712, 713-14 (Fla. 1949); George Babcock, Inc. v. Board of 
Public Instruction, 140 So. 644, 644-45 (Fla. 1932); and TrUstees of Special Tax School 
Dist. No. 1 v. Lewis, 57 So. 614, 615 (Fla. 1912). Further, all express and implied 
prohibitions upon the exercise of express or implied powers should be taken into account 
m determining whether such powers may validly be exercised in a given case. See, e.g., 
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Martin County v. Hansen, 149 So. 616, 617 (Fla. 1933), wherein the court stated that "the 
implied prohibitions of law are as effective as express prohibitions"; see State ex reI. 
Arthur Kudner, Inc. v. Lee, 7 So.2d 110, 113·14 (Fla. 1942), and cf. Brown v. City of 
Lakeland, 54 So. 716, 717 (Fla. 1911). 

Section 230.768, supra, provides in pertinent part that funds accruing to the benefit of 
a communitx college "shall be . . . e"Qended in accordance with rules and regulations of 
the [S)tate lB)oard [of Education]." Where the contractual powers of public officers are 
limited by statute or by authorized or valid rules or regulations, contracts entered into 
by public officers which go beyond such limitations are unauthorized and invalid, 
regardless of any benefit which might accrue to the public were such contracts to be 
enforced. See, e.g., Martin v. Board of Public Instruction, supra, and National Bank v. 
Duval County, 34 So. 894, 895 (Fla. 1903), wherein the court affirmed a judgment in favor 
of the defendant county invalidating an agreement made by the county to pay interest 
on county warrants presented for payment but refused for lack of funds. The court 
reasoned as follows: 

While the contract made with plaintiff may have been wise from a business 
point of view, tending, as it did, to sustain the credit of the county, we have 
been unable to find a statute granting the power to make it, or granting any 
other power from which we can clearly imply the one here attempted to be 
exercised. 

Rule 6A·14.247(7), supra, contains no reference to agencies or educational institutions 
of foreign governments. In construing the terms of administrative rules, regulations, aud 
standards, the rules used in statutory construction are applicable. 1 Fla. Jur. 
Administrative Law s. 97: see State v. Atlantic Coast Line R., 47 So. 969, 980 (Fla. 1908), 
in which the court sought to determine whether an administrative rule or regulation was 
penal in character, stating as follows: 

In determining whether a statute is f.-'t1!,al in the strict and primary sense, a test 
is whether the injury sought to be :fr.1ressed affects the public .•.. The same 
l!:.rineiple should apply to rules and regulations made pursuant to a statute. 
(Emphasis supplied.) 

One rule of statutory construction, known by the descriptive phrase expressio un ius est 
exeZusio alterius, sets forth the general principle that, where a statute by its own terms 
enumerates the things upon which it is to operate, it excludes from its operation all 
things not expressly mentioned. E.g., Tha~r v. State, 335 So.2d 815, 817 (Fla. 1976); 
Dobbs v. Sea Isle Hotel, 56 So.2d 341, 342 (.Ina. 1952); and In re Estate of Ratliff, 188 So. 
128, 133 (Fla. 1939). Applying that rule of construction to Rule 6A·14.247(7), supra, I 
conclude that the board of trustees of a community college is not authorized to enter into 
any contractual arrangement with an al;ency or institution of a foreign government for 
the purchase of an exclusive copyright license and the right to use, distribute, and sell a 
videotape educational series in the United States or its territories or possessions. Cf. AGO 
078·20 In which it was concluded that state agencies were without statutory power to 
enter into indemnification contracts as a subgrantee of federal funds under the Federal 
Comprehensive Employment and Training Act of 1973, and in which it was stated that 
no law had been found authorizing the state agencies 

... to bind the state by entering into an indemnification contract as a sub
grantee of any federal funds, let alone federal funds disbursed under the 
Federal Comprehensive Employment and Training Act of 1973. (Emphasis 
supplied.) 

Your question is answered in the negative. 
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078-68-April 26, 1978 

COMMUNITY COLLEGES 

METHOD OF PAYING OFFICERS' AND EMPLOYEES' 
TRAVEL EXPENSES 

To: Ernest Ellison, Auditor General, Tallahassee 

Prepared by: Joslyn Wilson, Assistant Attorney General 

QUESTIONS: 

078-68 

1. Is it legally proper, and if so, under what circumstances, for a public 
officer to pay to a contracting party a lump·sum amount from which 
amount the contracting party is to pay the travel expenses incurred by 
employees of said public officer in the performance of their official duties, 
such expenses to be paid in a manner, or at a rate, or both, different from 
that established under s. 112.061, F. S.? 

2. Assuming that any such contractual arrangement would be legally 
permissible under certain circumstances, is Clause 19 of the contract 
between Miami-Dade Community College and the British Open 
University the type of contractual arrangement which would be legally 
proper? 

SUMMARY: 

The board of trustees of a community college district, as the governing 
body of the district, may not in the absence of statutory authorization 
contract or delegate to any other body or entity, public or private, the 
authority to exercise its powers or to perform its duties in a manner or 
at a time in any way different from that prescribed by law. Thus, the 
board lacks the authority to enter into a contract with a private entity or 
agency or institution of a foreign government to disburse public funds in 
Jump sum to any such agency 01' entity from which sum it is to reimburse 
public employees at a rate or in a manner different from that provided 
in s. 112.061, F. S., the uniform travel expense law governing all public 
officers and employees, and, to the extent not inconsistent with s. 112.061, 
the rules and regulations of the State Board of Education. 

AS TO QUESTION 1: 

You ".tate in your letter that certain public agencies have proposed to enter, or have 
actually entered, into contractual arrangements with private entities or an institution or 
agency of a foreign government whereby the public agency disburses a lump-sum amount 
to the contracting entity. This amount is used by the contracting entity to reimburse 
employees of the public agency for travel expenses necessarily incurred during the 
performance of the employees' official duties, often at a rate or in a manner different 
from that established under s. 112.061, F. S. Attached to your letter, you submit for the 
purposes of illustration a contract between the Miami-Dade Community College and the 
British Open Univel'rlity, an educational institution of the British Government, which 
contains such a provision. Clause 19 of the contract provides: 

Within thirty days of the signature of this agreement, in addition to the 
payment of two hundred and thirty thousand United States dollars made under 
the provisions of Clause 6 hereof, the College will pay the University the sum 
of sixty five thousand United States dollars which will be maintained in United 
States dollars at a bank in the United Kingdom or the United States of America 
to be agreed between the parties, which fund will be used as a travel and 
expense fund. The said fund may only be used and drawn upon after receipt of 
authorisation of either the President of the College, Peter Masiko, Jr., or the 
E~ecutive Vice President of the College, Robert H. McCabe. 
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You inquire as to whether or not public agencies, specifically community college districts, 
possess the legal authority to enter into such a contractual arrangement. 

A community college district, or its governing board of trustees, possesses no inherent 
or common·law powers of its own but rather derives its authority from those powers 
which have been expressly conferred by statute or are necessarily implied from an 
express duty or power. Ct. Harvey v. Board of Public Instruction, 133 So. 868 (Fla. 1931), 
ana Buck v. McLean, 115 So.2d 764 (1 D.C.A. Fla., 1959); See also AGO's 076·61 and 075-
148 holding that the powers of district school boards are limited by law and may be 
modified or enlarged only by the Legislature. The power of a school authority to contract 
is generally limited to that which is expressly or impliedly conferred by statute and is 
subject to such constitutional and statutory restrictions as may be imposed. 78 C.J.S. 
Schools and School Districts ss. 270 and 277; cf. George Babcock, Inc. v. Board of Public 
Instruction for Dade County, 140 So. 644 (Fla. 1932)(county board of education may only 
assume any obligation authorized by statute and only pursuant to method prescribed 
therein); see also 20 C.J.S. Counties s. 174 (county may contract only in manner and for 
purposes provided by statute and is not bound by a contract beyond the scope of its 
p'0wers or foreign to its purlloses or which is outside the authority of the officers making 
It). ct. Molwin Inv. Co. v. Turner, 167 So. 33 (Fla. 1936)(express power duly conferred 
upon a county may include implied authority to use means necessary to make express 
power effective but may not warrant the exercise of a substantive power not conferred); 
Martin County v. Hausen, 149 So. 616 (Fla. 1933)(indebtedness assumed by county 
commission in violation of imIllied powers of law invalid and unenforceable against 
county); and National Bank v. Duval County, 34 So. 894 (Fla. 1903)(being a creature of 
statute, the extent of county's actions toward incurring liability must be limited by 
statute). Thus the governing boards of trustees of the community college districts may 
exercise only those powers specifically or by necessary implication authorized or grant.3d 
by statute; moreover, if there is any doubt as to the lawful existence of a particular power 
that is being exercisp.d, the further exercise of the power should be arrested. See State ex 
reI. Greenberg v. Florida State Board of Dentistry, 297 So.2d 628, 636 (1 D.C.A. Fla.), cert. 
dismissed, 300 So.2d 900 (Fla. 1974); Gessner v. Del·Air Corporation, 17 So.2d 522 (Fla. 
1944); Harvey v. Board of Public Instruction, supra; and White v. Crandon, 156 So. 303 
(Fla. 1934). 

The community college districts within the state are governed by district boards of 
trustees which possess under the statutes and other rules and regulations of the State 
Board of Education "all powers necessary and proper for the governance and operation" 
of the community colleges. Section 230.753(2)(a), F. S. See also 230.754(1) and (2)(d) and 
(e), F. S. The district boards of trustees are vested with the responsibility to operate the 
colleges with such authority RS is necessary for the proper operation of the colleges in 
accordance with the regulations of the State Board of Education. Section 230.754(1). 
Regulations, promulgated by the board of education to implement Chs. 228·246, F. S., the 
Florida School Code, have "the full force and effect of law" if within the scope and intent 
of the statute. Section 229.041, F. S. See also Florida Livestock Board v. Gladden, 76 
So.2d 291, 295 (Fla. 1954). 

The boards of trustees of the community college districts are made the contracting 
agents of the respective colleges, and such boards when acting as a body mav make 
contracts, sue, and be sued in the name of the board. Section 230.754(2)(d), F. s: In the 
instant inquiry, however, the contract was not executed. by the board "acting as a body," 
but rather by the president who under existing statutes and rules of the state board is 
not authorized to make or execute contracts. See AGO 068·6 wherein it is stated that 

[w]here the state authorized a certain officer or legal body to contract for it in 
regard to certain purposes and subjects, no other officer or agency can exercise 
the authority to contract relating to those purposes and suojects, nor exercise 
authority to ratify or give effect to a contract not actually made by the 
authorized person or body. 

And see AGO 068·44 in which it is stated that no board or officer of the state can contract 
for it without legislative authority, and although the state may delegate the power to 
contract to its boards and officers, the duty of doing the essential things necessary to the 
creation of a contract and acts which involve discretion cannot be delegated by the 
authorized agency of the state to another. 

Rule 6A.14.247(7), F.A.C., provides that the board of trustees of a community college 
district may 
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[elnter into contractual agreements with the federal government or any of its 
departments or designated agencies; other institutions, departments, agencies, 
districts or political subdivisions of the state of Florida and other states of the 
United States; and private individuals and corporations; provided, that such 
agreements are to be in the best interests of the college. 

While the board has been {g'anted the general authority to enter into contracts with the 
Federal Government or its designated agencies and with other institutions or agencies of 
the State of Florida and other states of the United States, this does not in itself include 
the authority to contract with an institution or agency of a foreign government or to 
delegate any of its powers or duties vested by law. See AGO 078·67 in which this office 
concluded that the board of trustees of a community college district lacks the authority 
to enter into a contractual arrangement with an agency or educational institution of a 
foreign government for the purchase of an exclusive copyright license and the right to 
use, distribute, and sell a videotape educational series in the United States and its 
territories or possessions. While purely ministerial duties not involving the exercise of 
discretion or authority generally may be delegated to !l public functionary or employee 
of the agency, the delegation of duties involving the exercise of independent official 
judgment, discretion or authority or the delegation of duties to an agency of a foreign 
government or to a private institution or agency is prohibited unless otherwise provided 
by law. See State v. Inter·American Center Authority, 84 So.2d 9 (Fla. 1955); Florida Dry 
Cleaning & Laundry Board v. Cash & Carry Cleaners, Inc., 197 So. 550 (Fla. 1940); AGO 
074-57; and 67 C.J.S. Officers s. 104; see also Crandon v. Hazlett, 26 So.2d 638 (Fla. 1946); 
State ex reI. Wolyn v. Apalachicola Northern R. Co., 88 So. 310 (Fla. 1921); AGO 073·380; 
and 81A C.J.S. States s. 123; .:f. AGO's 068-44 and 068-6. The boards of trustees of the 
community college districts have not been exp'~ssly authorized by law to delegate to an 
entity, public or private, their duties and f'lv'Lions with respect to the travel expenses of 
their employees; nor does the general power to contract by necessary implicatlOn grant 
a power to delegate the board's duties or authority to a private entity or to an agency or 
institution of a foreign government. See generally 78 C.J .S. ScAools and School Distncts 
ss. 270 and 277 and 20 C,J.S. Counties s. 174; see also George Babcock, Inc. v. Board of 
Public Instruction for Dade County, supra. Cf, Martin v. Board of Public Instruction of 
Broward County, 42 So.2d 714 (Fla. 1949)(statute authorizing city to establish school and 
provide for its maintenance does not give city the authority to sell to cou.nty board of 
public instruction land to be used as school site); Trustees of Special Tax School District, 
No.1, Leon County v. Lewis, 57 So. 614 (Fla. 1912)(general authority to supervise school 
does not include right to lease property); and AGO 073·374 holding that the power to 
purchase property does not include the power to borrow money to purchase property. In 
order for a power to be implied from an express grant of power, it must be necessary, 
indispensable, or essential to the attainment of the declared purpose or object of tlie 
public officer or body. Southern Utilities Co. v. City of Palatka, 99 So. 236 (Fla. 1923); 
Molwin !nv. Co. v. Turner, supra; AGO's 073-374 and Ofj8·228 (authori~y that is 
indispensable to valid purpose of statute may be inferred or implied from authority 
expressly given). Th.e delegation of its authority to disburse public funds and to 
rmmburse public employees for travel expenses necessarily incurred on behalf of the 
district cannot be considered essential to the declared purposes or object." of the board of 
trustees of a commu.1lity college district and to the board's general authority to contract 
and thus cannot be implied therefrom. Moreover, the pmvers confelTed upon a public 
officer or body can be exercised ouly in the manner and under the circumstances 
prescribed by law; any attempted exercise thereof in any other manner or under different 
circumstances is a nullity. 67 C.J.S. Officers s. 103; see also Whito v. Crandon, supra; 
George Babcock, Inc. v. Board of Public 'Instruction, supra; and AGO 068-44; cf. AGO 058-
163. Thus the board may not under its general power to contract delegate any of its 
statutory powers, duties, or functions to a private entity or agency or institution of a 
foreign government or nttempt by contract to exercise its powers or duties in a way or 
at a time or in anywise different from that prescribed by law. Cf, Green v. Galvin, 114 
So.2d 187 (1 D.C.A. Fla.), cert. denied, 116 So.2d 775 (Fla. 1959), appeal dismissed, 117 
So.2d 844 (Fla. 1960)(a public official cannot do indirectly that which he is prohibited from 
doing directly); AGO 075·203. 

Section 112.061(1)(a), F. S., indicates that the travel expenses and per diem of all public 
officers, employees, or authorized persons [as defined in s. 112.061(2)(e») are subject to, 
and controlled by. the rates and limitations set forth in s. 112.061, as amended. unless 
expressly and specifically exempted by general law specifically referring to s. 112.061. A 
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community college district established pursuant to, and governed by, a statute clearly 
falls within the definltion of an "agency or public agency" contained in s. 112.061(2)(a) as 
"[a]ny office, department, agency, division, subdivision, political subdivision, board, 
bureau, commission, authority, district, public body ... or any other separate unit of 
government created pursuant to law." N!'ither s. 112.061 nor part II of Oh. 230, F. S., 
however, contains an exception for the officers and employees of community colleges 
from the rates and limitations set forth in s. 112.061. In fac't, s. 230.753(5), F. S., expressly 
provides that the members of the board of trustees of a community college district may 
be reimbursed for expenses as provided in s. 112.051. Thus, in the absence of an express 
and specific preemption by general law, the officers and employees of the community 
college are subject to and limited by the provisions contained in s. 112.061. 

The board of trustees as the governing body of the district is the "agency head or head 
of the I:lgency" as defined in s. 112.061(2)(b}, F. S. All travel must be authorized and 
approved by the head of the agency or its designated representative, from whose funds 
the traveler is to be paid, s. 112.061(3), and the travel expenses of all travelers are limited 
to those necessarily mcurred by them within the limitations prescribed by s. 112.061. The 
agency head determines the maximum rates as set forth in s. 112.061(6) and desigucltes 
ilie most economical method of travel for each trip, s. 112.Q61(7)(a). In certain cases, the 
agency head may authorize the use of privately owned vehicles, s. 112.061(7)(d)1., or 
chartered vehicles, s. 112.061(7)(e). See also s. 112.061(7)(1). Moreover, the agency head 
may make or authorize the making of advances to cover anticipated costs of travel, s. 
112.061(12). These d!:terminations must be made by the agency head under s. 112.061; in 
the instant inquiry, such determinations are the responsibility and duty of the board of 
trus~es. See, Rule 6A·14.732, F.A.O., which provides: 

(1) The board shall determine policies and adopt rules and regulations 
providing the conditions and requirements for payment of travel and 
subsistence expense to members of the hoard for travel within and without the 
district and for travel within and without the district by the president, other 
college employees and other authorized persons. 

(2) Policies determined and rules and regulations adopted by the board 
relatingto travel should provide for: 

(a) The greatest possible economy, the avoidance of unnecessary travel, and 
adequate auditing procedures. 

(b) Joint travel to be required by personnel in a single vehicle whenever 
feasible. 

(c) Limitations of such expenditures to the maximum amounts currently 
authorized by law to be paid employees of the state unless otherwise expressly 
provided by law. 

(3) Policies of the board relating to methods of reimbursement may provide 
for: 

(a) A fiat monthly allowance for travel within the district by the president 
and ff'L ,f .nployees whose duties require a fairly uniform amount of travel each 
montr. or 

(b) Reimbursement on the basis of actual expenses not to exceed limitations 
authorized by Section 112.061, Florida Statutes or 

(c) Per diem and mileage at rates authorized by Section 112.061, Florida 
Statutes, for employees of the state. 

The board itself must make such determinations which involve the exercise of its 
official judgment, discretion, or authority in the absence of express statutory 
authorization providing otherwise. The board, in the absence of such authorization, 
cannot by contract delegate its authority or duties to another body or entity, especially 
to a private party or to an institution or agency of a foreign govermnent. Neither s. 
112.061 nor any other statutory provision authorizes or empowers the board to 
reimburse its employees for travel expenses in any manner other than prescribed by s. 
112.061 or to contract with a private entity or agency or instrumentality of a foreign 
government or any contracting party to exercise such powers or perform such duties. 
Thus, the manner of payment and the rates of reimbursement controned in s. 112.061 will 
prevail over any contractual .provision entered into by the board of trustees of a 
community college district. Cr;Alsop v. Pierce, 19 So.2d 799 (Fla. 1944)(if statutes 
specifically direct how a thing should be done, that is, in effect, a prohibition against its 
being done in any other way); Dobbs v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952)(express 
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mention of one thing is the exclusion of another); White v. Crandon, supra; and First 
National Bank v. Filer, 145 So. 204 (Fla. 1933)(Hthe authority of public officers to proceed 
in a particular way ... implies a duty not to proceed in any manner than that which is 
authorized by law"), See s. 112.061(6)(c)1. which provides in pertinent part that "[a]li 
other travelers may be allowed up to $35 per diem." The trave expenses of all travelers 
under s. 112.061 are limited to those expenses necessarily incur.ed by them in the 
performance of a public purpose authorized by law to be performed by the public agency. 
See s. 112.061(3)(b). Section 3 of the contract you enclosed states that the Miami-Dade 
College "shall stand in the relation of an independent contractor with the [British Open] 
University and sh111 not be the agency of the University for any purpose whatever." 
Therefore, the employees of the community college may be legally reimbursed only for 
travel expenses necessarily incurred by the.n in the performance of their lawfully 
authorized official duties and functions on behalf of the college, not the university. Cf, 
AGO 078-67 in which I held that the Miami-Dade Community College was not authorized 
by law to purchase certain copyrij!ht licenses for the purpose of selling and distributing 
certain products throughout the United States and its territories and possessions. Such 
an arrangement is not an authorized and valid dil:ltrict or college function and purpose 
under part II of Ch. 230, F. S., and is thus not authorized by law. Therefore, if the 
purpose of the contract is not authorized by law as a district or college purpose, duty, or 
function, the requirement under s. 112.061(3)(b) that the travel expense be necessarily 
incurred in the performance of a public purpose authorized by law to be performed by 
the agency cannot be met. 

This office has previously stated that a public bony or a~ency may not turn over public 
funds in lumr sum to a private or nongovernmental entity absent express statutory or 
constitutiona authority, See, e.g., AGO 077-97. See also AGO 059-92 in which this office 
determined that, although a county could arrange with a state or county welfare board 
to administer a welfare I>rogram with the county, it could not turn over its flmds to a 
governmental agency in lump sum. I am not aware of any statutory or constitutional 
provision, or rule or regulation of the State Board of Education, which expressly 
authorizes a community: college to make lump-sui'll I>ayments to aprivate entity or an 
agency or instrumentality of a foreign government. See 8.230.768, F. S., which provides 
that "[a]ll funds accming to the benefit of the community college shall be received, 
accounted for, and expended in accordance with the rules and regulations of the state 
board." Clause 19 of the subject contract provides that the travel expenses funds are to 
be paid over to the British Open University in lump sum; moreover, the funds are to be 
"maintained in a bank in the United Kingdom or the United States of America to be 
agreed [upon] between the parties," to be used and drawn upon as a travel and expense 
fund, presumably by the university, after receipt of the college president's or executive 
vice president's authorization. Rule 6A-14.75, F.A.C., requires that "[a]li funds received 
by a community college shall be deposited intact in a designated depository as soon as 
possible." See Rule 6A-14.751, F.A.C., which provides for the establishment of such 
designated depositories and their regulation it..;ludinj5 the security required for deposits 
of the board's funds; subsection (2) of the rule proVldes in_Jlart that "[tlhe board may 
utilize the services of any bank/s certmed by the comptroller of the state as a county 
depository, as provided in Chapter 136, Florida Statutes." See also Rule 6A-14.751(1)(b) 
which defines the depository of a community college district board's funds as 

any bank designated as provided by Chapter 136, Florida Statutes, for deposit 
of county funds, by Chapter 18, Florida Statutes, for deposit of state funds and 
by Section 659.24, Florida Statutes, for deposit of all public money. 

Rule 6A-14.751(1)(c) provides that "satisfactory security" means 

bonds of the United States of America, bonds the payment of whose principal 
and interest is guaranteed by the United States, federal certificates of 
indebtedness, state, county or municipal bonds, or any other acceptable security 
as provided in Chapter 136, Florida Statutes. 

I am not aware of any law which authorizes a community college to maintain its deposits 
of college funds in a foreign bank, an out-of-state bank, or any bank not properly 
designated as a depository under the laws of Florida or the foregoing rules of the state 
board; nor am I aware of any statutory provision empowering the board of trustees of a 
community college district to contract with <l private entity to use or ,vithdraw such 
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funds from a depository. Rule 6A·14.751 requires that ali money drawn from the 
depository be upon a prenumbered check signed by two authorized persons designated 
by the board to sign checks and who are under adequate bond. While the contract 
provides that the funds may be drawn only upon authorization of the community college 
president or executivl:l vice president, no provision is made within the contract for an 
adequate bond or for security for such funds held prior to lawful disbursement. In the 
absence of a statutory provision or authorized rule or regulation of the state board to the 
contrary, the board or trustees of a community colll;lge district lacks the authority to 
enter into a contract prescribing a different manner or method of custodianship of such 
funds and disbursement thereof. 

This office has previously stated that s. 112.061, F. S., clearly contemp'lates a 
reimbursement of travel expenses, not an advance of funds, with which they may be paid. 
See AGO's 066·105 and 068-24; but see subsequently enar.ted s. 112.061(12} which provides 
that an agency head may make, or authorize the making of, advances to cover 
anticipated costs of travel to travelers. All travel must be authorized and approved by 
the agency head who 

shall not authorize or approve such a request unless it is accompanied by a 
signed statement by the traveler's supervisor stating that such travel is on the 
official business of the state and also stating the purpose of such travel. [Section 
112.061(3)(a}, F. S.] 

See also s. 112.061(7}(a) which provides in part that the agency head shall detennine the . 
most economical method of t1-avel for each trip. Cf, s. 112.061(11)(a) and Rule 6A. 
14.732(2), FAC. Travel and the reimbursement for expenses thereof must therefore be 
separately audited and approved before payment may be made in accordance with law. 
See s. 230.768, F. S., providing that «[a]ll funds accruing to the benefit of the community 
college shall be received, accounted for, and expended in accordance with rules and 
regulations of the state board." While Rule 6A·1~.732(2) and (3) generaliy provides that 
the board may adopt such policies relating to travel and the method of reimbursement, 
including adequate auditing procedures, Rule 6A·14.73(2) and (3), F.A.C., provides that a 
voucher, i.e., a statement of an account for the purchase of materials and supplies or 
services, shall be filed in logical order to provide easy reference for both college personnel 
and the auditor and that the president of a community college present a list of warrants 
paid during the preceding months or accounting periods ending since the last regular 
meeting of the board. Moreover, this office has consistently interpreted s. 112.061 to 
authorize reimbursem{;nt for per diem and travel expenses only for travel away from the 
traveler's official headquarters as defined in s. 112.061(4). See, e.g., AGO's 077·123, 076·56, 
and 074-132. Thus an officer or employee of the community college may be reimbursed 
only for travel expenses for travel away from the official headquarters of the college. If 
the employee, however, has been designated as "in the field" or is stationed away from 
the official headquarters of the college for a period of more than 30 continuous workdays, 
the official head<].uarters of the employee is the town or city nearest to the area where 
the majority of his work is performed; see s. 112.061(4){a) and (b). The employee loses his 
travel status for the remainder of his tour of duty in such city lmless express approval 
for its continuance is obtained from the Department of Administration. See also AGO 070· 
61. The subject contract contains none of the foregoing provisions regarding the 
reimbursement of travel expenses of public officers and employees. The travel expenses 
of public officers and employees of community colleges must be paid by the board of 
trustees in the manner and circumstances and at the time prescribed by s. 112.061 and 
in no other manner, time, or method; the boards of trustees of a community college 
district lack the power to contract with a private entity or agency or institution of a 
foreign government to exercise such power or to perform such duties and thus may not 
enter into a contract which delegates to a private entity or agency or institution of a 
foreign government the custodianship of public funds or the power to disburse those 
funds and til reimburse public employees at a rate or in a manner different from that set 
forth in s. 112.061. 

AS TO QUESTION 2; 

Ba.sed upon my response to the previous question, it is unnecessary to answer question 
2. 
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078.69-April 27, 1978 

MUNICIPALITIES 

ELIGIBILITY OF PUBLIC SAFETY OFFICERS TO PARTICIPATE 
IN POLICE OFFICERS' OR FIREMEN'S RETIREMENT FUND 

To: John C. Chew, City Attorney, Daytona. Beach 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

QUESTION: 

May the City of Daytona Beach receive funds collected by the state 
under the provisions of ordinances enacted by the City of Daytona Beach 
establishing an excise tax pursuant to ss. 185.08 and 175.101, F. S., on the 
gross receipts of insurance policies within the city when full·tiDle "public 
safety officers" are members of the Daytona Beach Police and Fire 
Department Pension Fund? 

SUMMARY: 

A person holding the position of public safety officer, as established by 
the City of Daytona Beach, is neither a police officer nor a firefighter as 
contemplated by existing law. Accordingly, it does not appear that tbe 
city may participate in the distribution of excise tax moneys pursuant to 
Chs. 175 and 185, F. S., which are intended for the exclusive use of 
policemen and firefighters. 

This question has been prompted by a dispute between the Insurance Commissioner 
and Treasurer and the City of Daytona Beach over the organization of the Daytona 
Beach Police and Fire Departments. Specifically, the commissioner has questioned the 
city's designation of a separate category of public safety officers within the public safety 
agency whose members are certiUed as police officers and may be assigned the duties of 
both police officers and firefighters Pursuant to s. 215.32(1)(b)1., F. S., the commissioner 
has refused to remit to the city the moneys collected pursuant to ss. 185.08 and 175.101, 
F. S., until such time as the commissioner is assured that the requirements of the 
respective statutes are being met by the city. 

Section 185.02(1), F. S., defines "police officer" to mean a full·time police officer who 
receives compensation from municipal funds of any incorporated municipality of the 
state for services rendered. The commissioner, pursuant to s. 185.23, F. S .• has more 
specifically defined "police officer" at Rule 4·14.07, F.A.C., to include: 

..• a law enforcement o.fficer paid from the public funds of a municipality for 
performing the primary duties of enforcing state laws and municipal 
ordinances, malting arrests, testifying in court, bearing arms, and other duties 
commonly accepted as being the duty of a police officer. . . . Municipal 
employees assigned to the Police Department for the primary purpose of 
performing clerical or other non·enforcement duties shall not be defined as 
police officers even though they may be given the power of arrest. (Emphasis 
supplied.) 

Pursuant to the Rules and Duties Manual of the Daytona Beach Police Department. a 
"public safety officer" is an employee of the public safety agency who is certified as a 
police officer, trained as a fireman and assigned to the Dhision of Patrol of the Police 
Department. Such officer is directly responsible to the Sergeant of the Uniform Patrol 
Section for the propel' performance of his police duties and to the ranking fire 
department officer present at the scene of a fire for the proper performance of his fire 
duties. The duties of a "public safety officer" include the same duties and responsibilities 
assigned to both police officers and firefighters in the Fire Department Rules and 
Regulations. In addition to the public safety officers, both firefighters and police officers 
are employed by fire and police departments within the city's public safety department. 
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According to additional information furnished this office, a public safety officer ill 
Dayton!) Beach is required to perform both firenghting and police duties in a specific 
designated district of the city as may be required. Assistance in fighting fires within this 
designated area is obtained from the fire department only in those instances where 
needed. Pursuant to job descriptions publishlld by the city, the category of "public safety 
officer" constitutes a separate and distinct class of employees whose required training, 
experience, and work performed are different from those of firemen or police offieerA. 
Additionally, public safety officers wear uniforms and drive llutomobiles which are 
different from those of police officers or firefighters. 

Pursuant to s. 175.351(1}, F. S., in order for municipalities with their own pension plans 
for firemen or for firemen and other employees to participate in the distribution of the 
tax fund established in ss. 175.131-175.151, their pension funds must, inter alia, 

... be for the purpose of providing retirement and disability income for 
firemen or their beneficiaries. Also see s. 175.351(13), F. S., stating that 
to ••• thtl board of trustees ... may place the income from the premium talC 
in s. 175.101 in its existing pension fund for firemen . .. ," (Emphasis 
supplied.) 

Similarly, s. 185.35(1), F. S., provides that in order for cities with their own pension plans 
for policemen or for policemen and other employees to participate in ss. 185.07, 18f.08 
and 185.09 their retirement funds must be, inter alia, for the purpose of providing 
retirement and disability income for policemen. 

Sections 175.041(1) and 185.35(2), F. S., further indicate that the benefits derived from 
the ta:e: funds established in Chs. 175 and 185, respectively, are for the sole and exclusive 
use of firemen and policemen. 

In AGO 063·130, this office stated that a municipality which combined its fire and police 
departments into a department of public safety was eligible to establish a pension trust 
fund for policemen or firemen under the provisions of Chs. 175 and 185, F. S. This 
opinion, however, included a caveat to the effect that a city would not be eligible to come 
within the provisions of Chs. 175 and 185 if by combining the police and fire departments 
into a department of public safety the members thereof lost their individual status as 
policemen and ftremen. 

Although the city has broken down the department of public safety into police and fire 
departmentf), it has also created a new categorJ' v1 classification of "public safety officers" 
who are responsible for both police and firefighting duties. Under such circumstances, it 
does not appear that the public safety officers' duties could be said to be primarily law 
enforcement or firefighting. Rather, their duties could be primarily either law 
enforcement or firefighting as needed by the city. Also see Paul v. Padron, 181 So.2d 24 
(3 D.C.A. Fla., 1965): City of Miami v. Carter, 105 So.2d 5 (Fla. 1958): and Jackson v. 
McGrath, 20 So.2d 907 (Fla. 1945), in which the Supreme Court stated that the purpose 
of Ch. 175 was no •• to provide a system of relief for firemen and their dependents, and 
for no other class of employees." (Emphasis supplied.) 

Thus, I do not believe that a person holding the position of "public safety officer" as 
established by the City of Daytona Beach is a police officer as defined at s. 185.02(l}, F. S., 
or a firefighter as defined at s. 175.032(1), F. S. Also cf. ss. 633.30(1) and 943.10(1), F. S. 

078-70-May 2, 1978 
(Supplement to 078-17) 

MUNICIPALITIES 

PENSION PLAN DEATH BENEFITS 

To: James H. Walden, City Attorney, Fort Lauderdale 

Prepared by: Jerald S. Price, Assistant Attorney General 

(See 078-17 for question.) 
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SUMMARY: 

Death benefits in a municipal pension or retirement plan for municipal 
employees funded by contributions to a pension trust fund, whch 
benefits are payable out of the pension or retirement trust fund, are not 
"life insurance" or a contract for life insurance. The providing of 
municipal penffion phn death benefits under such circumstances does not 
fall within the competitive bidding or other requirements of s. 112.08, 
F. S., relating to payment by a unit of local government of all or part of 
the premiums for contracts of group life insurance for its employees. 

As I indicated in my letter to your predecessor dated March 31, 1978, I have considered 
it necessary to reexamine the statements and conclusions in AGO 078·17 which tend to 
indicate that death benefits contained in and provided as an integral part of a municipal 
pension plan funded by contributions to a pension trust fund are the same as life 
insurance and that the providing of pension death benefits under such circumstances 
invokes the competitive bidding or other requirements of s. 112.08, F. S. After examining 
and reading together all relevant laws (and their respective histories) and judicial 
interpretations relating to municipal pension plans and insurance, aud !!.fter receiving the 
views of the Del?artment of Insurance, I find it necessary to recede from and revise AGO 
078·17, as explamed below. 

First, I must emphasize that this opinion is concerned (and AGO 078·17 should have 
been concerned) solely with death benefits which are an integral part of a municipal 
pension or retirement plan funded by contributions to a pension or retirement trust fund, 
from which pension or retirement trust fund ,the death benefits (and other pension 
benefits) are payable. For purposes of comparison and illustration, see s. 121.091(7), F. S., 
setting forth the death benefits provided as an integral part of the Florida Retirement 
System for state and county employees and employees of municipalities electing to 
participate in the Florida Retirement System. 

The providing of such death benefits in a municipal pension plan must be separated 
and distinguished from a municipality's making group life insurance availabl~ to its 
employees and paying all or part of the premium for such group life insurance "ontracts 
as is commonly done with health and hospitalization insurance contracts for employees. 
It would be in the event that a municipality chooses to so make available group life 
insurance for its employees that the provisions of s. 112.08, F. S., regarding competitive 
bidding in the purcliase of group life insurance would become applicable. I would note 
that the last sentence in s. 112.08(1) requiring contracting with an Insurance company or 
prof~ssional administratQr approved by the Department or" In';lurance to administer self
insurance plans applies only to a unit of local government whil.h elects to self-insure 
health, accident, and hospitalization insuranee; -"uverage for its employees. As the self
insurance of life insurance is not authorized in s. 112.08, the provisions requiring 
contracting with an insurance company or professional administrator to administer self
insurance plans are not applicable to the purchase of contracts of life insurance from 
licensed life insurers, although the governmental unit may contract with professional 
administrator .. to prlJvide such group life insurance. What is at issue here is not life 
insurance, nor is it the self·insurance of life insurance plaus. It is merely the providing 
of death benefits, along w.th other customary retirement benefits, as a component or 
integral part of a validly f.idopted pension or retirement plan. 

Confusion in AGO 078-17 of municipal pension plan death benefits with life insurance 
or contracts for life insurance (and resulting statements that the Rroviding of such 
pension benefits invokes the requirements of s. 112.08) appear to have been the result vf 
the manner in which the question was posed and answered. The question presented and 
addressed in AGO 078·17 was whether such pension plan death benefits were "in the 
nature of a contract for life illSurance," rather than whether they were actually the same 
as life insurance or a contract of life insurance (and thus subject to all statutes, including 
s. 112.08, regulating life insurance and life insurance contracts). The statements made in 
AvO 078-17, supported by dtations, that death benefits in a municipal pension pian are 
"in the nature of a contract for life insurance" are correct. There are certain general 
similarities, such as the making of payments upon the occurrence of death (although not 
in consideration of stated premiums fixed by contract), and the designation of persons as 
beneficiaries of such payments. However, the point which was overlooked in AGO 078-
17, and which I now must make, is that a determination that something is "in the nature 
of a contract for life insurance" is not the same as a determination that tha.t thing 
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actually is a life insurance contract. I have found that the cases holding such death 
benefits to be "in the nature of life insurance" do not state that the benefits are contracts 
for life insurance or that the providintr of such benefits under the circumstances herein 
delineated is subJect to statutes regulating insurers or life insurance contracts. Cases 
such as Shaw v. Board of Administration, 241 P.2d 635 (Cal. App. 1952), cited in AGO 
078-17, stand merely for the proposition that the ai.milarities between pension death 
benefits and actual contracts of life insurance make it permissible to apply generally (for 
analogy) to the construction of pension death benefit provisions (such as designation of 
benefiCiary) principles applicable to the construction of contracts of life insurance. In fact, 
one of my predecessors in office considered the same factual situation as existed in Shaw 
(divorce of a spouse previously named as beneficiary and subsequent failure to designate 
a different beneficiary) and recognized-as did the court in Shaw-that rules of 
construction applicable to determination of beneficiaries in life insurance contracts may 
be applied, bacause of similarities, to questions involving the determination of 
beneficiaries of pension plan death benefits. See AGO 057-20. In 63 A.L.R. 712, in an 
annotation entitled "What constitutes insurance," a similar point is made as to the 
applicability of principles of insurance contract interpretation to the intel'Fretation of 
surety agreements. It is there stated: 

The cases in which a bond of a surety company, for example, has been held to 
be in the nature of insurance as regards interpretation of the cont;:act, cannot 
apparently be regarded necessarily as authority for the proposition that such 
obligations are insurance contracts for other purposes, but may mean only that 
the contract is so far analogous to an insurance contract that it should be 
similarly interpreted. (Emphasis supplied.) 

It is, then, the distinction and difference between w. actual contract of life lilsurance 
issued by a licensed life insurer and something merely "in the nature of a contract for 
life insurance" which is determinative of the applicability of statutes regulating the 
purchase or providing of contracts of life insurance, such as s. 112.08, supra. I have been 
advised by officials of the Department of Insurance (which is the agency charged by law 
with enforcing the State Insurance Code, including the regulation and licensing ot' life 
insurers and life insurance contracts) that the department does not consider the 
providing of death benefits by a municipality, under and as an integral part of a pension 
plan funded by contributions to a penSlOn trust fund, to be a life insurance contract for 
purposes of applicability of s. 112.08, nor does it consider a municipality providing such 
pension plan death benefits to be engaged in the self·insurance of plans for life insurance. 
Such an administrative interpretation by an agency charged with the administration and 
enforcement of the laws governing insurance, including s. 112.08, is entitled to great 
weight and is to be followed unless ruled by a court of competent jurisdiction to be clearly 
erroneous. Gay v. Canada Dry Bottling Co. of Florida, 59 So.2d 788, 790 (Fla. 1952). 

It is thus my opinion that when a municipality validly establishes a pension or 
retirement plan for its employees, whereby funding of such plan is by contributions to a 
pension or retirement trust fund, and provides as an integral :part of the pension or 
retirement plan death benefits payable out of the pension nr retll'ement trust fund (as, 
for example, those provided in s. 121.091(7), F. S., payable out of the state's retirement 
system trust funds), the death benefits so provided may be said to be "in the nature of a 
contract for life insurance" for purposes of construction of the terms and provisions of 
such plans by analogous principles and rules of construction governing the construction 
of life insurance contracts. However, such pension plan death benefits do not constitute 
"life insurance" or a contract for life insurance as defined in ss. 624.02 and 624.602, F. S., 
for purposes of determining applicability of regulatory provisions of the Insurance Code 
and the provision.s of s. 112.08, F. S., nor does the ~roviding of municipal pension plan 
death benefits as herein described and limited constitute self-insurance of a plan for life 
insurance by a municipality. 
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078·71-May 2, 1978 
(Revised; see AGO 078·85) 

COUNTIES 

EXTRA COMPENSATION OF CHAIRMAN OF BOARD 
OF COUNTY COMMISSIONERS 

To: John L. Mica, Representative, 39th District, Tallahassee 

Prepared by: Joslyn Wilson, Assistant Attorney General 

QUESTION: 

078·71 

Is Ch. 57·507, Laws of Florida, a special act relating to Orange County, 
permitting the payment of extra compensation to the chairman of the 
board of county commissioners currently in effect? 

SUMMARY: 

Chapter 57·507, Laws of Florida, has no legal effect or operation on the 
additional or extra compensation payable to the Chairman of the Board 
of County Commissioners of Orange County, having been expressly 
repealed and supplanted by Ch. 61·1387, Laws of Florida. While Ch. 61-
1387, under the provisions and for thep~oses of s. 145.131(1), F. S., and 
s. 3(2) and (5) of Ch. 71-29, Laws of Flonda, may be applicable as an 
ordinance of those counties within the population range fixed in s. 2 of 
Ch. 61·1387 as of the effective date of Ch. 71·29, Orange County is not 
governed by either Ch. 61-1387 or Ch. 71-29 since Orange County had 
grown out of the population range set forth in Ch. 61-1337 prior to 
effective date of Ch. 71·29. Therefore, as of July 1, 1971, there is no statute 
which provides for additional or extra compensation for the chairman of 
the Board of County Commissioners of Orange County. 

The annual compensation and method of payment for county commissioners is 
established by law. See s. 145.031, F. S. The Legislature's intent in enacting Ch. 145, 
F. S., as expressed in s. 145.011, F. S., is to provide a uniform schedule of compensation 
for county officials having substantially equal duties and responsibilities. The 
compensation provided in Ch. 145 is to be the sole and exclusive compensation for those 
officers whose salary is established therein and, except as specifically provided in Ch. 145, 
the acceptance of salary for official duties as a result of other general or special law, 
general law of local application, resolution, supplement, or from any other source is a 
misdemeanor of the first degree. Section 145.17, F. S. In order to preserve the statewide 
uniformity of compensation for county officers, the Legislature, pursuant to s. 11(a)(21), 
Art. III, State Const., has prohibited special laws or general laws of local application 
pertaining to the compensation of, inter alia, members of the boards of county 
commissioners. Section 145.16, F. S. Section 145.131(1), F. S., however, provides an 
exception by stating: 

All local or special or general laws of local application enacted prior to July 1, 
1969, which relate to compensation of county officials are repealed, except laws 
pertaining to travel expenses of county officers or to payment of extra 
compensation to the chairmen of boards of county commissioners or district 
school boards. (Emphasis supplied.) 

Thus, the compenaation for the chairman of a board of county commissione!'s for his 
duties as chairman is not fixed by Ch. 145. See AGO 069-87 in which this office stated that 
Ch. 145 did not appear to prohibit a county commission chairman, where properly 
authorized by existing local act, to receive supplemental compensation for extra services 
rendered as chairman; see also AGO 073-485. Therefore, the payment of extra 
compensation to the chairman of the board of county commissioners for his duties as 
chairman as authorized by special law or general law of local application enacted prior 
to July, 1969, would not contravene the provisions of Ch. 145. 
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Section 1 of Ch. 57·507, Laws of Floridal assuming the validity thereof, authorized the 
Chairman of the Board of County Cormmssioners for Orange County to receive $100 a 
month in addition to his salary as county commissioner. In 1961 the Legislature in Ch. 
61-1387 Laws of Florida, expressly repealed and supplanted Ch. 57·50'1, effective October 
1, 1961.' Section 2 of Ch. 61-1387 provides: 

The Chairman of the Board of County Commissioners in all counties having a 
population of not less than two hundred thirty thousand (230,000) and not more 
than three hundred thousand (300,000) according to the latest official state-wide 
decennial census, shall be paid five hundred dollars ($500.00) per annum in 
addition to his salary as County Commissioner, payable in equal monthly 
installments. 

At the time Ch. 61-1387 was enacted, Orange County was the only county within the state 
with a population within the limits set forth in s. 2 of Ch. 61-1387. See Florida Statutes 
1967, Vol. 3, p. 5418, which shows that, under the 1960 Official Florida State and Federal 
Decennial Census, Orange County had a population of 263,540 and was the only county 
in the state within the population range of 230,000 to 300,000. 

The 1971 Legislature, in an effort "to restore the regulation of local government to the 
constitutionality [sic] recognized modes of enactment ... [and] to enact additional 
general legislation to expand the home rule powers of local govemment," repealed a 
number of general laws of local application; see ss. 1 and 2 of Ch. 71·29, Laws of E'iorida. 
Chapter 61-1387 was among those general laws oflocal application enumerated in s. 2 of 
Ch. 71·29. Section 3(2), Ch. 71·29, however, converted those general laws of local 
application relating to counties into ordinances of the affected counties, subject to 
modification or repeal e.s are other ordinances; moreover, Ch. 71·29 provided that these 
ordinances or "enactments" were authorized to conflict with general law to the extent 
authorized on January 1, 1971. See s. 3(5), Ch. 71-29. 

You inqaire as to whether Ch. 57·507, Laws of Florida, would be revived by the repeal 
of Ch. 61·1387 by s. 2 of Ch. 71-29. Section 2.04, F. S., provides that no repealed statute 
shall be revived by implication: 

[I]f a statute be passed repealing a former statute, and a third statute be passed 
repealing the second, the repeal of the second statute shall in no case be 
construed to revive the first, unless there be express words in the said third 
statute for this purpose. 

See generally State v. Sholtz, 169 So. 849, 853 (Fla. 1936), and State ex rel. Scott v. 
Christensen, 170 So. 843 (Fla. 1936). However, while s. 2 of Ch. 71·29 repealed Ch. 61· 
1387, s. 3(2) and (5) converted the general laws of local application into ordinances of the 
affected counties, authorized to conflict with general law to the extent authorized on 
January 1, 1971. If not repealed by the county commission by ordinance, Ch. 61-1387, as 
an ordinance or "enactment" under s. 3(5), Ch. 71·29, may be considered to be a law 
"pertaining to ... payment of extra compensation to the chairmen of the boards of 
county commissioners •.. " under s. 145.131(1), F. S.; the provisions contained therein 
would continue to govern and to control the extra compensation granted to such 
chairman within the population brackets or limitations set forth in Ch. 61-1387 as of the 
effective date of Ch. 71·29. Chapter 57·507, however, has no legal effect or operation on 
the compensation of such chairman, having been expressly repealed and supplanted by 
Ch. 61-1387. While the question as to whether the conversion of the provisions of Ch. 61-
1387 to ordinances of the affected counties by Ch. 71·29 would constitute a "repeal" of 
Ch. 61·1387 by a "statute" within the meaning of s. 2.04 is, admittedly, a close question, 
its resolution is not dispositive of the question raised in your inquiry. If Ch. 61·1387 is 
considered to have been repealed for the purposes of s. 2.04, then under the express 
terms of s. 2.04, Ch. 57-507 would not be revived by the repeal of its repealing statute, 
Ch. 61·1387. If, however, the conversion of Ch. 61·1387 to a county ordinance by Ch. 71· 
29 is not deemed to be a repeal by "statute" of this general law of local application within 
the meaning of s. 2.04, then the provisions of Ch. 61·1387 will still control the 
compensation of the chairman of county commissioners of the affected counties, having 
repealed and supplanted Ch. 57-507. 

The payment of additional or extra compensation to the Chairman vf the Board of 
County Commissioners of Orange County is not, however, governed by the terms of Ch. 
61·1387 or by Ch. 71·29. At the time Ch. 71·29 became effective, Orange County had 
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grown out of the population ran~e fixed in B. 2, Ch. 61·1387 and was therefol'e no longer 
governed by its terms. See FlorIda Statutes 1977, Vol. 3, p. 1226, which provides that 
under the 1970 Official Florida State and Federal Census, Orange COWlty had a 
population of 344,311. Section 11.031(3), F. S., provides that 

(t]he last federal decennial statewide census shall not be effective for the 
purposes of affecting acts of the Legislature enacted prior thereto which apply 
only to cOWlties of the state within a stated population hracket Wltil July 1 of 
the year following the taking of such census. (Emphasis supplied.) 

Section 6 of Ch. 71·29 provides that the effective date of the act is to be the 29th day 
after the final adjournment of the 1971 regular session of the Legislature; the effective 
date of Ch. 71·29 was therefore on or about July 3, 1971, since the legislative session 
ended on June 4. Thus, Ch. 71·29 did not become effective until after the 1970 decennial 
census became applicable to Ch. 61·1387. 

Accordingly, the additional compensation of the Chairman of the Board of County 
Commissioners for Orange County is not governed by Ch. 61-1387 or Ch. 71·29 which 
converted the provisions of Ch. 61-1387 into county ordinances. As of July 1, 1971, there 
was no statute which provided for additional compensation for the Chairman of the 
Orange County Commis&ion. Moreover, s. 145.16t2), F. S., ,rrohibits any special law or 
general law of local application pertainin~ to th .. compensatIon of members of the board 
of county commissioners; the compensaj;it>,O 0,' any official whose salary is fixed by Ch. 
145 may be determined only by general law il;'{cept for those laws enacted prior to July 
I, 1969, which authorized additional compens2.tion to the chairman of the board. Thus, 
subsequent to July I, 1969, the Legislature may provide for the additional compensation 
to county chairmen only by general law. The board of county commissioners, however, 
may authorize an allowance for the chairman of the comlnissioll of up to $50 per month 
for travel and other expenses related to the performance of his duties, provided that 
prior to July I, 1969, the board had not authorized an additional monthly expense 
allowance. Section 145.121(2), F. S. Such compensation is not, however, to be considered 
as part of the chairman's income from office. See AGO 073-173. See also AGO 076-17 in 
which I stated that a payment under a county ordinance providing for an in-county travel 
expense allowance of $50 per month for each member of the board of county 
commissioners without complying with the requirements of s. 112.061 would not appear 
to be a proper reimbursement for travel expenses; however, such an ordinance may be 
deemed effective to implement s. 145.121(2) as applied to the chairman of the board. 

078-72-May 2, 1978 

OFFICERS 

COMPENSATION OF SUCCESSFUL CONTESTANT 
IN ELECTION CONTEST WHEN INCUMBENT HAS HELD OVER 

To: Bill A. Corbin, Calhoun County Attorney, Blountstown 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTION: 

Is the Calhoun County Board of County Commissioners authorized to 
compensate the successful contestant for the office of clerk of the circuit 
court for a 2-month period prior to the qualification of said clerk when 
the incumbent clerk was holding over and performing the duties of the 
office penmng the outcome of the election contest? 

SUMMARY: 

In the absence of contrary judicial determination, it would appear that 
the board of county commissioners would not be autliorized to 
compensate the successful contestant for the office of clerk of the circuit 
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court for the period prior to the time said clerk qualified for office if the 
incumbent clerk has been holding over and performing the duties of the 
office pending the outcome of an election contest. 

Your inquiry is based upon the following fa<>tual situation which you outlined in your 
letter: 

The 1976 General Elections in Calhoun County, Florida, for the office of the 
Clerk of the Circuit Court resulted in the re-election of James A. Peacock, Jr., 
the incumbent Clerk, ovor Willie D. Wise by a slim margin. Subsequently, and 
prior to January 3,197'1, Mr. Wise filed a timely challenge and swt regarding 
the validity of certain election procedures and the results of the election. 
During the pendency of this suit, Mr. Peacock's original term of office expired, 
and he was reinstated as the duly-elected"Clerk on or about January 3, 1977. 
On February 14, 1977, the Circuit Court of the Fourteenth Judicial Circuit in 
Calhoun County invalidated all absentee ballots cast in that election and ruled 
that Mr. Wise was the duly-elected Clerk of the Circuit Court. Mr. Wise's 
commission for that office was signed by Governor Reubin Askew on February 
28, 1977, and Mr. Wise assumed the actual duties and obligations of that office 
&' of February 28,1977. Mr. Peacock fulfilled those duties and obligations from 
January 3,1977, to February 28,1977, and was duly compensated therefor. Mr. 
Wise requests payment of back salary as the duly·elected Clerk of the Circuit 
Court, in the approximate sum of $3,300 for the period .January 3, 1977, to 
February 28,1977. 

FollowiI:g the receipt of your letter, Mr. Wise wrote to this office for an opinion on this 
mattG:;: and advised that the board of county commissioners paid him the full amount of 
the disputed salary ($3,300) on Mard. 15, 1977. Therefore, it would appear that your 
question might more appropriately be cast in the past tense, i.e., was the board of county 
commissioners authorized to pay Mr. Wise the monetary amount in question. 

Section 5(b), Art II, State Const., states, in pertinent part, that "[e]ach state and county 
officer ... shall •.. continue in office until his successor qualifies." This section was 
derived from a substantially similar provision found at s. 14, Art. XVI of the 1885 
Constitution: 

All state, county and municipal officers shall continue in office after the 
expiration of their official terms until their successors are duly qualified. 

In State ex reI. Landis v. Bird, 163 So. 248, 264 (Fla. 1935), the court observed that s. 14, 
Art. XVI, "prescribes a duty as well as a substantial right of an incumbent at the 
expiration of his official term to continue in office until his successor is 'duly qualified.' " 
(Emphasis supplied.) See also State ex rel. Hodges v. Amos, 133 So. 623, 625 (Fla. 1931), 
noting that this section contemplates that an incumbent "shall continue in office, or 
perform the official duties of the office after the expiration of his official term • • . wltil 
his successor is duly qualified. . . ." 

Because of his constitutional duty to hold over until his 'successor was duly qualified, 
an incumbent officer was deemed to be a de jure officer until the qualification of his 
successor. State ex reI. Landis v. Bird, supra; Tappy v. State ex reI. Byington, 82 So.2d 
161 (Fla. 1955). See also State e.-.: reI. DaVIS v. Collins, 134 So. 595, 599 (Fla. 1931) (Ellis, 
J., concurring), noting that an incumbent entitled to hold over until his successor is duly 
oualified is both a de jure and a de facto officer; and State ex reI. Hawthorne v. Wiseheart, 
28 So.2d 589,593 (Fla. 1947), stating that "[tJhe difference between the authority of a de 
facto officer and that of a de jure officer is that one rests on right and the other rests on 
reputation," and further observing that "[aJ de jure officer, in other words, has the lawful 
title without possession, while the de facto officer has possession and performs the duties 
under color of title without being technically qualified to act." 

Moreover, under the general rille, where the legal incumbent of an office is authorized 
by law to hold over at the expiration of the term until his successor is elected and 
qualified, the period of his holding over is as much a part of his tenure of office as the 
regular period fixed RY law: 67 C.J.S .. Officers s. 48{c), p. 20!l. An officer: holding over und~r 
such Clrcumstances who, In good froth, performs the dutles appertaming to the office, IS 
legally entitled to the salary belo!lgin.!i thereto." McQuillin M}!nicipal Corporations s. 
12.202, p. 115; 63 Am. Jur.2d Public Officers and Employees s. 303, p. 847; Mason County 
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v. Condon, 133 S.W.2d 527 (Ky. 1939); City of Berryville v. Binam, 264 S.W.2d 421 (Ark. 
1954); Mahoney v. City of Biddleford, 155 A. 560 (Me. 1931). 

In Masters v. State ex rel. Bell, 131 So. 773 (Fla. 1931), the court followed the principles 
of law outlined above and ruled that a de jure officer entitled under s. 14, Art. XVI, State 
Const. 1885, to hold over after the expiration of his term until a successor had duly 
qualified was entitled to compensation during the holding over period. The court held 
that this rule applied even where the period of holding over was prolonged because of 
an election contest, at least in the absence of fraud or bad faith. Accord: Attorney General 
Opinion 046-318, Biennial Report of the Attorney General, 1945-1946, p. 203, concluding 
tliat a de jure holdover probation officer who had not abandoned or forfeited her claim 
to the office was entitled to the pay of such office until her successor was appointed and 
qualified. 

The facts set forth in Masters are substantially the same as those presented by your 
inquiry. In each case an incumbent officeholder remained in office following the 
expiration of his term and peiformed the duties of the office pending the outcome of an 
election contest. Likewise in each situation the incumbent's opponent eventually emerged 
victorious in the election contest and the incumbent was ousted from office. It seems 
clear, therefore, that under the circumstances outlined iu your letter, the incumbent 
holdover clerk (Peacock) was entitled to the compensation of the office until his successor 
(Wise) duly qualified for said office. Cf, s. 28.09, F. S., providing that in the case of 
vacancy occurring in the office of a clerk of the circuit court by aeath, resignation, or 
other cause, the judge of that court shall appoint a clerk ad interim, who shall assume 
all the responsibilities, perform all the duties, and receive the same compensation for the 
time being as if he had been duly appointed to fill the office. 

The remaining consideration, tlierefore, is whether or not thtl board of county 
commissioners was authorized to compensate Mr. Wise in addition to compensating Mr. 
Peacock. My research discloses no Florida cases which has determined whether or not 
the successful contestant in an election contest is entitled to compensation for the period 
during which the incumbent held over and pl:1'formed the duties of the office pending the 
outcome of the contest. However, for the following reasons, I believe thac in the absence 
of judicial determination otherwise, this question should be answered in the negative. 

Under the general rule, an incumbent who is required to hold over until the 
qualification of his successor remains in office until his appointed or elected successor 
qualifies as required by Zaw. McQuillin Municipal Corporations s. 12.110, p. 474. In State 
ex reI. Landis v. Bird, at 264, the court noted that the words "duly qualified" as used in 
s. 14, Art. XVI, supra, contemplated thE:! giving of bond or the taking of the oath of office 
in addition to a legal election or app'ointment. See also State ex reI. COEI v. Lee, 3 So.2d 
497, 499 (Fla. 1941), stating that "ltJhe purpose of constitutional or staliltOry provisions 
authorizing public officers to hold over is to prevent a hiatus in the government pending 
the time when a successor may be chosen and inducted into office." (Ern::>hasis supplied.) 
Thus, if an incumbent's successor is validly elected or appointed, but falls to qualify (by 
subscribing to the oath of office and giving bond required as by law), then the incumbent 
is required to remain in office until the lawfully declared successor has qualified. Shaw 
v. Baker, 298 P.2d 250 (Kan. 1956): City of Berryville v. Binam, supra; JII.:ason v. Condon, 
supra; State ex rel. Masters v. Bell, supra; People ex reI. Ewell v. Robson. 1 N.Y.S.2d 476, 
480 (Sup. Ct. App. Div. 1937). Cf. s. 114.01(l)(h), F. S., providing that a vacancy in office 
shall occur, "[uJPon the failure of a person elected or appointed to offil:e to qualify for 
office within 30 days from the commencement of the term of office," and s. 3, Art. X, State 
Const., providing that a vacancy in office shall occur upon the failure of an elective or 
appointive officer to qualify within 30 days from the commencement of the term. 

Moreover, as has been previously noted, although the holdover period of an incumbent 
is as much a part of his tenure of office as the regular period fixed by law, since the term 
of office is distinct from the tenure of an officer, 

the term of office is not affected by the holding over of an incumbent beyond 
the expiration of the term for which he was appointed; and a holdin~ over does 
not change the length of the term but merely shortens the term of h ts successor. 
[67 C.J.S. Officers s. 48(c), p. 206; emphasis supplied.] 

See also Graham v. Lockhart, 91 P.2d 265 (Ariz. 1939). Thus, until the due qualification 
of the successor, the office is vacant as to the new term, in the sense that any office is 
vacant when not occupied by a person chosen to fill it for such term. See State ex reL 
Hodges v. Amos, 133 So. 623, 625 (Fla. 1931), and cf. s. 114.01(l)(h) and s. 3, Art. X, supra. 
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Application of these principles to your inquiry reveals that Wise's term and tenure of 
office did not actually commence until Feoruary 28, 1977, when he was able to qualify 
(assuming that he subscribed to the oath of office and gave the required bond on the date 
of his commission). Thus, since under the law Wise's term and tenure of office did not 
begin prior to February 28, 1977, it would seem that he would D'lt be entitled to 
compensation for a period prior to that date. 

Furthermore, at least one Florida court has opined that public bodies should not be 
compelled to pay twice for the performance of one service. See Ball v. State, 146 So. 830 
(Fla. 1933). The Ball case involved a mandamus proceeding by an unlawfully removed 
town marshal to compel the payment of his salary which had been paid to a de facto 
marshal. The court denied the de jure marshal's claim because he had failed to first 
establish his legal right to the office. The court quoted extensively from an Oregon case
Selby v. City of Portland, 12 P. 377 (Ore. 1888)-which held in part: 

The exigencies of society require efficient performance of official duties, and to 
secure such performance prompt payment therefor is an essential requisite. 
Disbursing officers of municipalities are not clothed with judicial power to 
determine whether or not a person veswd with the indicia of an office and 
performing the duties of such office is, in fact, a de jure officer where there has 
been no judicial determination of such fact. To require the public authorities to 
withhold the pay of an incumbent or public officer until a judicial decision, or 
oay the same at the peril of having to pay the same a second time, would be a 
source of much embarrassment and greatly tend to impair the efficiency of the 
public service. 

Accordingly, it would appear that the Board of county Commissioners of Calhoun 
County was neither required nor authorized by law to compensate Mr. Wise for the 
period in which the holdover officer, Mr. Peacock, was performing the duties of the office. 
In this regard, I must direct your attention to s. 129.07, F. S. (providing that it is 
unlawful for the board of county commissioners to expend or contract for the expenditure 
in any fiscal year of more than the amount budgeted for each item in each county fund 
except as provided therein; and further providing that the members of the board of 
county commissioners voting and contracting for such amounts shall be liable on their 
bonds for the amount of such excess indebtedness); s. 129.08, F. S. (providing that any 
county commissioner who knowingly and willfully votes to, inter alia, pay an illegal 
charge against the county or to pay any claim against the county not authorized by law 
shall be guilty of a misdemeanor); and s. 129.09, F. S. (imposing personal liability upon 
any clerk of the circuit court, a(;l?..ng as county auditor, who shall pay any illegal charge 
against the county or pay any claim against the county not authorized by law or county 
ordinance). Whether a particular expenditure is authorized by law ';lOd whether there are 
funds properly budgeted 01' appropriated which may be used for this expenditure are 
ultimately questions for the Auditor General. Cf. AGO's 071-HiD, 075-299. 

078-73-May 4, 1978 

STATE ATTORNEYS 

ARREST POWERS OF STATE ATTORNEY'S INVESTIGATORS 

To: Harry Morrison, State Attorney, Tallahassee 

Prepared by: Michael H. Davidson, Assistant Attorney General 

QUESTION: 

Is a state attorney's investigator who, for budgetary reasons, receives 
only 65 percent of the minimum salary prescribed for his position but is 
fully qualified in all regards under s. 27.255, F. S., to hold that position 
and who works a full-time schedule of at least 40 hours per week a "full
time investigator" with arrest powers? 
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SUMMARY: 

Full-time investigators employed by the state attorney who are fully 
qualified under s. 27.255, F. S., and occupy full·time positions as defined 
in s. 110.042(3), F. S., are not precluded from elCercising the arrest powers 
~anted in s. 27.255(1) merely because they ar<l paid a lower salary than 
IS normally prescribed for that position. 

An examination of s. 27.255, F. S., reveals, inter alia, that each full·time investigator 
is held to be a law enforcement officer and conservator of the peace with full powers of 
arrest in accordance with the laws of this state. Such investigators must meet the 
standards established by the Police Standards and Training Commission. Section 
27.255(2). Nowhere in s. 27.255 is there a definition of the term "fUll time." Thus, we must 
turn to other related statutes for a pari·materia examination of this question. 

Section 110.042(3), F. S., defines "fu1l.time position" as U a position authorized for the 
entire normally established work period, daily, weekly, monthly or annually." Section 
110.042(4) defines "part·time position" as U a position authorized for 13ss than the entire 
normally established work period, daily, weekly, monthly or annually." Thus, it seems 
that the question of remuneration is not involved in a determination of whether an 
employee is full time or part time. 

Further examination of this question reveals that there is a high degree of similarity 
between s. 27.255(2) and 30.09(4)(£), F. S" in regard to req,uiring the personnel affected 
by those statutes to meet the minimum requirements set forth by the Police Standards 
and Training Commission. As both the state attorney's investigators under s. 27.255 and 
the special deputies appointed under s. 30.09, except as therein exempted. are granted 
arrest powers only after meeting the aforementioned minimum requirements of the 
Police Standards and Training Commission, it seems that this factor rather than the 
question of compensation is more pertinent to the disposition of your question. As you 
noted in your inquiry, the lnv'lstigator at hand meets those requirements. 

Therefore, it is my opinion that an investigator employed by your office who meets all 
requirements of s. 27.255, F. S., and meets the definition of a fuIl·time employee as set 
forth in s. llO.O42(3), F. S., is not precluded from exercising the arrest powers granted 
him under s. 27.255(1) merely because he is paid a lesser salary than is prescribed for his 
position. 

078-74-May 10, 1978 

DUAL OFFICEHOLDING 

MEMBER OF OFF-STREET PARKING BOARD MAY 
SERVE ON BOARD OF TRUSTEES OF A 

COMMUNITY COLLEGE DISTRICT 

To: Reubin O'D. Askew, Governor, Tallahassee 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

QUESTION: 

Maya member of th6 City of Miami's off-street parking board also serve 
as a member of the board of trustees of a community college district? 

SUMMARY: 

A member of the City of Miami's off-street parking board may alJ~o 
serve as a member of the board of trustees of a community college district 
since a district office is neither a state, county, nor municipal office :D;)r 
purposes of s. 5(a), Art. II, State Const. 

Section 5(a), Art. II, State Const., provides in pertinent part that "[n]o person shall hold 
at the same time more than one office under the government of the state and the counties 
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and municipalities therein .... " In AGO 075-153, this office concluded that a member 
of a board of trustees of a community college district is an officer of a special district 
which has been created pursuant to law to perform a special governmental function and 
is not a state, municipal, or county officer within the meaning of s. 5(a), Art. II, State 
Const. Attorney General Opinion 075·153 relied on AGO 07347 which likewise held that 
a member of a junior college board of trustees is not a state, county, or municipal officer 
within the purview of s. 5(a), Art. II, State Const. It was stated therein that: 

... it has long been settled that officers of a spacial district or authority which 
has been created br. statute to perform a special state or county function are 
not state, municipa , or county officers within the meaning of the Constitution. 

My predecessor in office noted in AGO 069-49 that, in construing other provisions of 
the 1885 State Constitution which involved the phrase "state, cOWlty and municipal 
officers," the Supreme Court in each instance held that this language did not include 
special district officers. Although no case has been found which involves a construction 
of s. 5(a), Art. II, State Const., as it relates to officers of special districts, I see no reason 
why similar constitutional provisions which have been construed to exclude district 
officials from the definition of state, cOWlty, or municipal officers would not be 
authoritative in deciding this question. Accord: Johnson v. Johanson, 338 So.2d 1300 (1 
D.C.A. Fla., 1976), in which the court noted, "fiJf the council presidency is a city or county 
office within the application of the removal provisions in s. 7, Art. IV. no reason IS 
apparent why the presidency should not also be considered an 'office' within the meaning 
of s. 5(a), Art. II, of the same Constitution •... " Also see State v. Ocean Shore 
Improvement District, 156 So. 433 (FIa. 1934)(' State v. Reardon, 154 So. 868 (Fla. 1934); 
State ex rel. Smith v. Hamilton, 166 So. 742 Fla. 1936); Town of Palm Beach v. Cili' of 
West Palm Beach, 55 So.2d 566 (Fla. 1951); Bair v. Central and Southern Florida Flood 
Control District, 144 So.2d 818 (Fla. 1962), and AGO 078-11 and Attorney General 
Opinions citF.!d therein discussing the legal status of special districts. Thus, jf a district 
office is not a state, cOWlty, or municipal office as contemplated by other similar or 
analogous provisions of the State Constitution, it would appear that it is likewise not an 
office for purposes of s. 5(a), Art. II. 

This office, therefore, continues to be of the view that officers of special districts are 
neither state, coullty. nor municipal officers as contemplated by s. 5(a), Art. II, State 
Const. 

078.75-May 16. 1978 

PAROLE AND PROBATION COMMISSION 

COMMISSIONERS ARE OFFICERS AND NOT ENTITLED TO 
ACCRUE ANNUAL OR SICK LEAVE OR TO BE PAID THEREFOR 

UPON RETIREMENT 

To: Charles J. Scriven, Chairman, Parole and Probation Commission, Tallahassee 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUESTION~ 

Are the commissioners of the Florida Parole and Probation 
Commission entitled to payment of accrued annual and sick leave upon 
retirement? 

SUMMARY: 

Members of the Parole and Probation Commission are state omcers, not 
merely state employees. As such. they are not entitled by law to accrue 
annual or sick leave or to be paid for unused annual or sick leave upon 
termination of duty or service with the state or upon retiremel1t, absent 
express authorization by statute. 
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You have stated that this opinion request was suggested by the J1.uditor General, by 
whom you have been initially advised that no statutory authority has been found 
allowing members of the Parole and Probation Commission (as opposed to commission 
employees) to accrue annual or sick leave or to receive payments based upon claims of 
accrued annual or sick leave upon retirement a& members of the commission. 

'l'he question you now ask was addressed and answered in the negative in an informal 
opinion of this office dated April 8, 1976. In that informal opinion, one of my assistants 
concluded that members of the commission are public officers and that, as such, they are 
not entitled-absent statutory authority-to accrue annual and sick leave or to receive 
terminal payments therefor. It was noted in the informal opinion that public officers have 
no claim to compensation except as clearly provided by law (which law must be strictly 
construed), Gavagan v. MarShall, 33 So.2d 862, 864 (Fla. 1948), but that where 
compensation is provided by law for performancl.} of the duties of the office, "(t]he right 
of an officer to compensation is not impaired by his occasional or protracted absence or 
a temporary incapacity to perform its duties or the neglect of its duties." Hanchey v. 
State, 52 So.2d 429, 432 (Fla. 1951). As was stated in the informal opinion, U[iJn other 
words, a set arllount of money goes with the office whether you are on the job or not." 
Thus, absent express statutory authority to the contrary, it is to be presumed that an 
officer is to be paid the salary that goes with the office, regardless of the actual time spent 
performing the duties of the office, until such time as the officer no longer holds the office. 

That the members of the Parole and Probation Commission are state officers and not 
merely state employees is clear. In the AprilS, 1976, informal opinion to your predecessor 
as chairman, my assistant relied upon the description of the characteristics of an officer 
p!,ovided by the Florida Supreme Court in State v. Hocker, 22 So. 721, 723 (Fla. 1897). 
Under that judicial standard, which has been repeatedly relied upon by the courts and 
t.his office, it is said that the status of public officers contemplates 

... the idea of tenure, duration, emolument, and duties, and has respect to a 
permanent public trust to be exercised in behalf of government, and not to a 
merely transient, occasional, or inddental employment. A person, in the service 
of the government, who derives his position from a duly and legally authorized 
election or appointment, whose duties are continuous in their nature, and 
defined by rules prescribed by ~overnment, and not by contract, consisting of 
the exercis';l of important public powers, trusts, or duties, as a part of the 
regular administration of the government, the place and the duties remaining, 
though the incumbent dies or is changed ...• 

I find the above-quoted standards from Hocker to be clearly met in the case of members 
of the Parole and Probation Commission. For example, the members of the commission 
are ap,pointed by the Governor and Cabinet, subject to confirmation by the Senate, s. 
947.02, F. S.; the term of a member of the commission is £Xed by statute, s. 947.03, F. S.; 
each member of the commission is subject to removal by the Governor and Cabinet for 
the same reasons that a state officer may be removed pursuant to s. 7, Art. IV, State 
Const., and s. 947.03(3), F. S.; and the duties of commission members are £Xed by statute, 
s. 947.13, F. S. In determinin$" whether an individual is a state officer, the courts have 
also emphasized that, in addition to possessing characteristics such as those enumerated 
in Hocker, supra, an officer is one to whom is delegated a portion of the sovereign powers 
of the state. State v. Lee, 7 So.2d 110 (Fla. 1942); McSween v. State Live StocIC Sanitary 
Board of Florida, 122 So. 239 (Fla. 1929); State v. Jones, 84 So. 84 (Fla. 1920). In my 
opinion, the duties delegated to members of the commission clearly constitute a 
delegation of a portion of the sovereign powers of the state, in accordance with the 
standards set forth in the cases cited immediately above. In addition, see In re Advisory 
Opinion to the Governor, 225 So.2d 512 (Fla. 196!l'. in which the justices placed 
considerable reliance on the language of the cONl'iitutional and statutory provisions 
creating the office there in question. In this regard, see s. 8(c), Art. IV, State Const., and 
the various v,rovisions of Ch. 947, F. S., cited above, such as s. 947.03(3), F. S., providing 
in yart that ,[elach member shall devote his whole time and capacity to the duties of his 
office . ••• " (Emphasis supplied.) By applying the standa.:ds and principles provided in 
all of these cases, I can only conclude, beyond question, that the members of the Parole 
and Probation Commission are officers of the state. 

It is provided in s. 5ec), Art. n, State Const., that U[tJhe powers, duties, compensation 
and method of payment of state and county officers shall be fixed by law." (Emphasis 
supplied.) And, Florida courts have stated that: 
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Public officers have no legal claim for official services rendered, except when, 
and to the extent thatl compensation is provided by law, and when no 
compensation is so proVIded, the rendition of such services is deemed to be 
gratuitous. [Rawls v. State, 122 So. 222 (Fla. 1929).] 

In accord: State v. Reardon, 154 So. 868 871 (Fla. 1934); Gavagan v. Marshall, 33 So.2d 
862, 864 (Fla. 1948). It has been stated that "the statutes dealing with the compensation 
payable to public officials are to be construed strictly." Pridgeon v. Folsom, 181 So.2d 222, 
226 (1 D.C.A. Fla., 1965). And, it is a general rule that the right to accrue vacation and 
sick leave and to receive payment for accumulated, unused vacation and sick leave, is 
dependent on statutory authorization. 81A C.J.S. States s. 106c., p. 513. 

The amount of compensation to be paid to each member of the commission was, at one 
time, specifically set Iiy the Legislature (see s. 26, Ch. 74·300, Laws of Florida, the 1974 
General Appropriations Act, providing: "The salaries of commissioners of the Florida 
Parole and Probation Commission shall be increased effective July 1, 1974 from $24,000 
per annum to $27,600; reference chapter 110.051(1)(c), F. S."). Since 1974, however, there 
has been only a lump sum salary appropriation made to the commissiou with no specific 
amount required by the Legislature to be paid to the commissioners. 

In the absence of legislative direction, the salaries of the commissioners have been set 
by the Department of Administration, pursuant to s. 110.051(2){c), F. S. Subsection (2) of 
s. 110.051 delineates those positions (includingboth officers and employees) which are not 
covered by any of the provisions of Ch. 110, F. S. Paragraph (c) of s. 110.051(2) exempts 
from the provisions and operation of Ch. 110, F. S., "[mJembers of boards and 
commissions and the head of each state agency, board or commission, however 
selected .... " However, s. 110.051(2)(c) goes on to provide that, notwithstanding the 
fact that such positions aro not subject to the provisions of Ch. 110, "the depaltment [of 
Administration] shall set the salary of these positions unless otherwise fixed by law." This 
latter provision, then, is the only part of Ch. 110, F. S., which is applicable to the 
members of the Parole and Probation Commission. Therefore, it must follow that the 
various personnel rules-including those pertaining to annual and sick leave
promul&,ated by the Division of Personnel of the Department of Administration 
(apIJeanng in Ch. 22A, Florida Administrative Code) are not applicable to the members 
of the commission. (The statutory authority for these rules IS S. 110.022, F. S. As s. 
110.022 is expressly made inapplicable to members of the commission by 8. 110.051(2), 
supra, it follows that the rules promulgated under the authority of and in implementation 
of s. 110.022 likewise are inapplicable to the members of the commission.) Moreover, 8. 
110.022(1)(e), F. S., empowers the Department of Administration to establish and 
maintain uniform leave policies only for "all employees in the career service." The 
members of the Parole and Probation Commission are officers, as stated above, and not 
employees in the career service system established by Ch. 110, F. S. 

Havint!' established that the various personnel rules and regulations of the Department 
of Administration are inapplicable to the members of the Parole and Pxobation 
Commission, I must look to the Florida Statutes for guidance as to the method of fixing 
compensation of members of the commission. In this regard, it is significant to note that 
s. llO.051(2)(c), supra, empowers the Department of Administration only to set the 
"salary" of the members of the ~ommission when not otherwise fixed by law. It appears 
that what is contemplated is the setting of a specific amount of salary, as would otherwise 
be done by separate statute or in a line item of a general appropriations act. Of. s. 19 of 
Ch. 77·465, Laws of Florida, and ss. 20.17(3)(a)3., 440.45(3), and 447.205(2), F. S. The 
provision does not authorize the Department of Administration to establish the form, 
elements, or method of compensation-only the fixed amount. And, I find nothing in s. 
110.051(2)(c) empowerin[f tlie department to grant leave or to require or authorize 
members of the commiSSIOn to accrue annual or sick leave. 

It is the apparent position of the Department of Administration that it may set the 
"salary" of commission members by comparing them to certain state employees (such as 
division directors) and by using a formula in computing the commissioners' salaries 
which contemplates and incorporates the accrual of annual and sick leave along with the 
periodic salary payments, in order to arrive at the total "salary" payable to the officers 
in question. I must reiterate that I find nothing in s. 110.051(2)(c) authorizing the 
Department of Administration to do more than set a specific dollar amount of salary, as 
woUld otherwise be provided in an appropriations act or other acts of the Legislature 
(such as those cited above), Also, I would again emphasize the above-quoted 
constitutional provision, s. 5(c), Art. II, which mandates that the "compensation and 

192 



method of j:>ayment" of state officers "shall be fixed by law." [See Dade County v. State, 
116 So. 72 (Fla. 1928); State v. Lee, 197 80. 681 (Fla. 1940); State v. I..ee, 5 So.2d 595 (Fla. 
1941); Musleh v. Marion County, 200 So.2d 168 (Fla. 1967); and AGO 065·39, as to the 
exercise by agencies other than the Legislature of various functions relating to the fixing 
of compensation under the 1885 Constitution's requirement-in s. 27, Art,·. III-that state 
and county officers' compensation be fixed by law.] 

I have been advised that, when a similar question arose in 1976 involving th 
retiremeni of a former membar of the commission (which prompted the April 8, 1976, 
informal opinion referred to ::.bove), that former commissioner was denied terminal 
payment for sick and annualleave credits the commissioner claimed to have accrued. In 
conversations with various commission personnel. I have been advised of no facts 
distinguishing the instant case from that of the commissioner who retired in 1976 and 

, ',,,ho was denied the payment now being sought by another commissioner. In addition, I 
have been advised by commission personnel that the commissioner now in question wao 
Originally an employee of the commission and that, upon his appointment as a member 
of the commission. i;e was paid for nIl annual and sick leave wnich he had accrued as an 
employee of the commission. This fact leads to the inference that neither the 
commissioner in question nor the commission itself contemplated further accrual of leave 
credits for which terminnI payment could be received once the commissioner in question 
had change-i his status from employee to officer. It is alao my understanding that variouH 
members of the commission have expressed the view that, as officers, they would expect 
to continue receiving their salaries during any period of exten:ied illness. even if the sick 
leave credits they have purported to accrue were used up. All of these facts support the 
view expressed in the April 8. 1976, informal opinion, that the commissioners-as officers 
and not employees-are entitled to their official salaries regardless of actunI time spent 
performing their official duties and are, accordingly, not entitled to accrue annual or sick 
leave or to be paid upon retirement for unused annual 01' sick leave. 

Therefore, I am of the opinion that the result reached in the AI1ril 8, 1976. informal 
opinion of this office was correct and should continue to ':Je followed. Until the Legislature 
provides clear and express authorization, or until ti:is question is decided otherwise bv 
the courts, the commissioner in question is not lawfully entitled to and should be deniea 
terminnI payment based on claimed accrual of annual or sick leave credits. I would urge 
the Legislature to reexamine the method by which the fixing of the compensation or 
snIaries of the members of the Parole and Probation Commission, as w€ll as other state 
officers. is delegated to thf> Department of Administration. The Legislature should either 
specifically spt the salaries ot' the commissionl"rs. and other state officers. in the annual 
appropriations act (whkh would he the most advisable course, in light of the requirement 
in s. 5(c), Art. II, supra, that state officers' compensation and method ofpuyment be fixed 
by law) or expressly authorized the commissioners and other state officers. 
notwithstanding their status as officers. to accrue annual and sick ;eave and to be paid 
for unused annual and sick leave at the time of termination of p:i:l'Vice with the state (and 
'\ccordingly require that accurate attendance records be kept so as to enabJe verification 
, f leave time claimed and to facilitate auditing duties ofthe Auditor GenernI and internal 
auditors or other fiscnI personnel ot' the affected agencies). 

Your question is answered in the negative. 

078.76-May Iii. 1978 

COMMUNITY COLLEGES 

COLLECTIVE BARGAINING CONTRACTS-CANNOT RAYl'IFY 
PRACTICE UNAUTHORIZED BY LAW OR RULE 

To: Herman A. Heise. President. Indian River Community College, Fort Pierce 

Prepared b$ Patricia R. Gleason. Assistant Attor'lCY General 

QUESTION: 

What effect does a provision of a collective bargainin~ contract 
between a labor organization and the Indian River Commumty College 
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Board of Trustees in which the parties agree to "continue in effect all 
practices of the college administration not covered by the terms of this 
contract concerning terms and conditions of employment ••• " have 
upon the conclusion reached in AGO 078-121 

SUMMARY: 

A provision of a collective bargaining contract between a labor 
organization and the Indian River Community College Board of Trustees 
in which the parties agree to "continue in effect all practices of the 
college administration nGt covered by the terms of this contract 
concerning terms and couditions of employment •• ,I' cannot "ratify" or 
otherwise validate a rule or practice of the community college board of 
trustees which is unauthorized by law or rule of the State Board of 
Education. 

In AGO 078-12, I concluded that a community college district board of trustees was not 
authorized by law to pay the costs of employees' voluntary physical examinations. This 
conclusion was bottomed upon general principles of law relatmg to the powers and duties 
of public officers as well as specific statutory provisions governing the authority of 
community college district boards of trustees. As to the :first point, AGO 078-12 noted: 

A community college district board of trustees has no inherent or common-law 
powers. It has only those powers which have been conferred by statutes. Ct:, 
Buck v. McLean, 115 So.2d 764 (1 D.C.A. Fla., 1959); Harvey v. Board of Public 
Instruction, 133 So. 868 (Fla. 1931); and AGO 075-148 holding that the powers 
of district school boards are limited by law, and the extent of their powers may 
be enlarged or modified only by the Legislature. If there are any doubts as to 
the exercise of authority it should not he assumed. Hopkins v. Special Road & 
Bridge District No. ·4, 74 So. 310 (Fla. 1917); Harvey v. Board of Public 
Instruction, supra; State v. Ausley, 156 So. 909 (Fla. 1934); State v. Culbreath, 
174 So.2d 422 (Fla. 1937)i Gessner v. Del-Air Corp., 17 So.2d 522 (Fla. 1944)i 
State ex reI. Greenberg v. Florida State Board of Dentistry, 297 So.2d 628 (1 
D.C.A. Fla., 1974); cert. dismissed, 300 So.2d 900. 

See also AGO 072-319 providing that community college boards of trustees, "[aJs 
administrative authorities have only that authority and those duties prescribed by 
statute and rules, regulations or standards which may be adopted by the State Board of 
Education." Cr., AGO 078-56, in part, holding that a community college district was 
without legislatively conferred authority to employ law enforcement officers, and also 
was not empowered by the Legislature to vest campus security officers employed by the 
district with authority to bear arms al1d make arrests. 

As to the second point, AGO 078-12 observed that community college boards of trustees 
possess, "under statutes and other 'I'1'.tles and regulations of the state board [of education] 

. . . all powers necessary and proper for the governance and operation of the respect,ive 
community colleges." (Emphasis supplied.) Section 230.753(2)(a), F. S. See also s. 230.768, 
F. S., providing, in pertinent part, that "[alll funds accruing to the benefit of the 
community college shall be ... expended in accordance with nues and regulations of 
the state board." In this regard, rules of the State Board of Education stipulate that the 
sole basis to be used by the board of trustees in determining the compensation of 
community college employees is the employees' salary schedule; any additional 
compel}f;!ation or fringe benefits must be authorized elsewhere by statute or state board 
of education regulation authorized by law. See Rules 6A-14.247(5)(b), 6A·14,46, F.A.C. 

Howe.ver, you inn.uire as to whether the conclusions set forth above should be modilied 
with respect ~o faculty members at Indian River Community College because of the "Past 
Practices" clause which has been incorporated into a collective bargaining agreement 
between a labor organization representing such faculty and the community college board 
of trustees. See s. 6, Art. I, State Canst., stating, inter alia, "[t]he right of employees, by 
and through a labor organization to collectively bargain shall not be abridged"~ and part 
II, Ch. 447, If. S., providing statutory implementation of s. 6, Art. I, supra, with respect 
to public employees. Specifically, Article V of said collective bargaining contract provides 
as follows; 
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PAST PRACTICES-The parties agree to continue in effect all practices of the 
College Administration not covered by the terms of this contract concerning 
terms and conditions of employment (wages, salaries, hours, vacation, sick 
leave, academic freedom, app'ointment, reappointment, promotion, tenure, 
dismissal, termination, suspension, sabbatical leave), provided, however, that 
such practices are not in conflict with the provisions of this Contract. In the 
event of such a conflict, the terms of this Contract shall be controlling. As used 
in this Contract, the term "practice of the College Administration" refers to 
those practices of the Office of the President, the Office of the Vice President, 
and the Offices of the Deans based upon written -policies of the College 
Administration and of its District Board of Trustees. (Emphasis supplied.) 

Your letter further notes that the board of trustees' rule (adopted in 1973) authorizing 
the payment of the costs of voluntary physical examination was in effect at the time the 
contract was signed. Thus, in effect, you are asking whether or not the above·cited 
provision of a collective bargaining contract "ratifies" or "validates" an expenditure 
found in AGO 078·12 to be unauthorized by law or regulation of the State Board of 
Education. Parenthetically, it might be noted that payment of the costs of the college's 
employees' frea voluntary physical examinations is a fringe benefit or perquisite and Buch 
benefits are not, in absence of statutory definition, ordinarily embraced within tile terms 
"wages" or "salaries" or "sick leave," at least with respect to public employees. See AGO 
078·12. Further, necessarily implicit in the phrase "all practices of t~e College 
Administration," is the proposition that all such practices are lawful, i.e., authorized or 
required by law. 

Although a collet.tive bargaining agreement is not an ordinary contract, and indeed 
may be deemed to be more than a contract [see United Steel Workers of America v. 
Warrier & Gulf Navigation Co., 363 U.S. 574, 578 (1960)J, still, valid labor agreements are 
not exempt from the operation of the law of contracts. 51 C.J.S. Labor Relations ss. 217, 
239. Moreover, the power of a public board or agency to contract with a labor 
organization must be considered in light of statutory law and administrative regulation. 
51 C.J.S. Labor Relatior.s s. 218, p. 1031; Lockport Area Special Education Cooperative 
v. Lockport Area Special Education Cooperative Association, 338 N.E.2d 463 (3 D.C.A. 
Ill., 1975). Thus, as noted in Pinellas County Police Benevolent Association v. 
Hillsborough COWlty Aviation Authority, 347 So.2d 801 (2 D.C.A. Fla., 1977): 

A public employee's constitutional right to bargain collectively is not and 
cannot be coextensive with an employee's right to so bargain in the private 
sector. Certain lililitations on the former's right are necessarily involved. For 
instance, a wage agreement with a public employer is obviously subject to the 
necessary public funding which, in turn, necessarily involves the powers, duties 
and discretion vested in those public officials responsible for the budgetary and 
fiscal processes inherent in government. 

Accordingly, general principles relating to tbe validity of contracts entered into by public 
officers are an.alogous to the problem presented by your inquiry. 

The power of a school authority to contract is generally limited to that which is 
expressly or impliedly conferred by statute and is subject to such constitutional and 
statutory restrictions as may be imposed. 78 C.J.S. Schools and School Districts ss. 270 
and 277; cf. Babcock v. Board of Public Instruction for Dade County, 140 So. 644 (Fla. 
1932) (county board of public instruction may assume only such obligations as it is 
authorized by law to assume, and then only pursuant to the method prescribed by 
statute); National Bank of Duval County, 34 So. 894 (1903) (being a creature of statute, 
the extent of county's actions toward incurring liability must be limited by statute); 
Florida Ddvelopment Commission v. Dickinson, 229 So.2d 6 (Fla. 1970) (if any state or 
agency exceeds its lawful power or goes outside the scope of discretion vested in it by 
law in incurring obligations, it is the duty of the comptroller {,(l refuse to issue state 
warrants in payment of such obligations); and, generally. 20 C.J.S. Counties ss. 131 and 
173. 

Recently, in AGO's 078-67 and 078·68, the foregoing principles of law were applied to 
determine the validity of certain contracts contemplated by the boards of trustees of 
certain (!ommunity colleges. In AGO 078-68, I concluded that the board of trustees of a 
community college lacked the authority to enter into a contract with an institution or 
agency of a foreign government to disburse funds in lump sum to such agency from 
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which it was to reimburse public officers and employees for travel expenses at a rate or 
in a manner different from that set forth in the uniform travel expense law. In a similar 
vein, AGO 078-67 stated that the board of trustees of a community college was not 
authorized by statute or rule of the State Board of Education to enter into contracts for 
the purchase of copyrights or copyright licenses for the purpose of distributing and 
selling certain products; nor was such a board authorized by statute or rule of the State 
Board of Education to enter into contracts with agencies or institutions of a foreign 
government. Specifically, in AGO 078·67, I observed: 

Where the contractual powers of publiC officers are limited by statute or by 
authorized or valid rules or re{SUJations, contracts entered into by public officers 
which go beyond such limitations are unauthorized and invalid, regardless of 
any benefit which mibht accrue to the public were such contracts to be enforced. 

Accord: Brumby v. City of Clearwater, 149 So. 203 (Fla. 1933) (Where municipality was 
unauthorized to make, execute, or perform a contract, such contract would not be 
enforced by the courts). But see Knappen v. City of Hialeah, 45 So.2d 179 (Fla. 1950), 
noting that: 

municipal corporations are liable to an action of implied assumpsit with respect 
to money or property received by them and applied beneficially to their 
authorized objects through contracts which are simply unauthorized, as 
distinguished from those which were prohibited by their charters or some other 
law bearing upon them, or were malum in se, or violative of public policY. 

Therefore, since the board of trustees of a community college is not authorized by 
statute or authorized rule of the State Board of Education to pay the costs of employees' 
volunts-ry physical examinations, it would appear that :said board may not lawfully by 
contract attempt to ratify or otherwise validate such an expenditure of public funds. It 
is a well-established principle that public officials cannot do indirectly that which they 
are prohibited from doing directly. Green v. Galvin, 114 So.2d 187 (1 D.C.A. Fla., 1959). 

Moreover, I find no provision in the Public Employees Relations Act, part II, Ch. 447, 
F. S., which compels an alternative conclUEion. My examination of part II of Ch. 447, 
supra, does not reveal any portion thereof which purports to confer independent 
authority upon public officers to expend public funds in a manner unauthorized by law. 
To the contrary, it would appear that s. 447.309(3), F. S., implicitly negates such a 
conclusion. That section provides: 

If any proviSion of a collective bargaining agreement is in conflict with arty law, 
ordinance, rule, or regulation over which the chief executive officer has no 
amendatory power, the chief executive officer shall submit to the appropriate 
governmental body having amendatory power a proposed amendment to such 
law, ordinance, rule, or regulation. Unless ana until such amen.dment is 
enacted or adopted and becomes effective, the conflicting provision of the 
collective bargaining agreement shall not become effective. (Emphasis supplied.) 

As noted in AGO 078-67, implied prohibitions of Jaw are as effective as express 
prohibitions. See also Getzen v. Sumter County. 103 So. 104 (Fla. 1925); Amos v. 
Mathews, 126 So. 308 (Fla. 1930). See also AGO 076-174 stating that, if a collective 
bargaining agreement conflicts with any specific statute or ordinance, the agreement does 
not become oper,ltive until the specific statute or ordinance is amended to encompass the 
agreement; and cr., AGO 077-48 in which I opined that "a public employer, or a duly 
executed collective bargaining agreement between a public employer and its employees, 
may not validly rnake the personnel records of public employees confidential or except or 
exempt the same from the Public Records Law." 

It is ciear from an examination of the foregoing statutory provision that tha board of 
trustees of a community college would be empowered to amend such rules relative to 
personnel matters as it has been authorized by statute or authorized and valid State 
Board of Education ru!e to adopt, so as to ~ffectuate a collective bargaining agreement. 

In concluding that your question should be answered in the negative, I have not 
overlooked s. 6 of Ch. 77-343, Laws of Florida, in which the Legislature amended the 
definition of "legislative body" found at s. 447.203(10}, F. S., as follows (the italicized 
language indicates the amendment to the section): 
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"Legislative body" means the State Legislature, the board of county 
commissioners, the district school board, the governing body of a municipality, 
or the governing body of an instrumentality or unit of government Eaving 
authority t.o appropriate funds and establish policy governing the terms and 
conditions of employment and which, as the case may be, is the appropriate 
legislative body for the bargaining unit. For purposes of s. 447.403 the board of 
trustees of a community college shall be deemed to be the legislative body with 
respect to all employees of the community college. 

Thus, for\>urRoses of the resolution of impasses in collective bargaining as delineated in 
s. 447.403, F. S., the board of trustees is designated the "legislative body." Hence, under 
the statute, in the event of a dispute, the decision of the special master, as well as 
recommendations for settling the dispute prepared by the special master, the chief 
executive officer of the public employer, and the employee organization, should be 
submitted to the board of trustees. Pursuant to s. 447.403(4)(c), the legislative body or a 
duly authorized committee thereof is then required to conduct a public hearing in which 
the parties explain their positions with respect to the recommendations of the special 
master. Thereafter, "the legislative body shall take such action as it deems to be in the 
public interest, including the interest of the public employees involved." Section 
447.403(4)(d), supra. 

Clearly, however, the mere designation of the board of trustees of a community college 
as the "legislative body" for purposes of impasse resolution does not give legislative 
powers to such a board. Therefore, I must reiterate my cO!1~lusion that the "Past 
Practices"article in the collective bargaining agreement under discussion cannot "ratify" 
or otherwise validate an unauthorized rule or practice of the community college board 
of trustees. 

078-77-May 18, 1978 

TAXATION 

TAX COLLECTORS NOT AUTHORIZED TO 
APPOINT BANKS AS AGENTS 

To: Harry L. Coe, Jr., Executive Director, Department of Revenue, Tallahassee 

Prepared by; William D. Townsend, Assistant Attorney General 

QUESTIONS: 

1. Is a county tax collector authorized by law to contract with banks 
to have them collect ad valorem taxes or appoint commercial banks as 
collection agents to collect such taxes for the tax collector? 

2. Is it lawful to expend county funds in connection with such 
contractual :procedures or to compensate such tax collection agents for 
collecting sllld taxes? 

SUMMARY: 

In the statutory provisions which impose the duty to collect ad valorem 
taxes upon the office of the county tax collector, there is no authorization, 
expressly or by necessary implication, which would authorize a tax 
collector to delegate any portion of his statutory authority or duty to 
banks acting as his agents to collect ad valorem taxes. Therefore, the 
county tax collectors are not authorized by law to contract with or' 
appoint banks to act as agents for the collection of ad valorem taxes. 

The office of the county tax collector is defined in s. 192.001(4}, F. S., which provides; 
" 'County tax collector' means the county officer charged with the collection of ad 
valorem taxes" (Emphasis supplied.) levied by the various local units of government 
authorized by law to impose such taxes. 
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The duties of the tax collector are established by genernllaw in various sections of the 
Florida Statutes. Those which relate directly to the collection of taxes will be discussed 
herein. 

Section 197.012, F. S., provides ~n pertinent jJart: "The tax collector is hereby vested 
with the power and it shall be h1.S duty to collect all taxes as shown on the tax roll." 
(Emphasis supplied.) • 

In order that the performance of these duties be insured, the tax collector is required 
to post a bond as set forth in s. 137.02, F. S., which provides that the amount of the bond 
is determined by the amount of money likely to be in the hands of the tax collector at 
anyone time. For purpose of the discussion herein, the importance of this statute is that 
it provides the county with protection of its funds while they are handled by the tax 
collector and his office. 

The duties imposed upon the tax collector by the statutes are clearly set forth and 
there is no provision authorizing the tax collector to apPOint or contract with agents for 
the collection of ad valorem taxes, but there is also no statutory provision prohibiting 
such action. It is, however, a genera! rule that, where the statute is silent, even if not 
prohibitive, the only authority availabl<l to an officer is that conferred by statute. See 
White v. Crandon, 156 So. 303 (Fla. 1934), Gessner v. Del·Air Corporation, 17 So.2d 522 
(Fla. 1944). 

No power may be implied by a tax collector to enable him to engage in the type of 
action suggested by your inquiry. As in the case of administrative bodies, tax collectors, 
whose offices are created by the Constitution, and whose powers and duties are statutory, 
have no common law powers "and what they have are limited to the statutes." State ex 
reI. Greenberg v. Florida State Board of Dentistry, 297 So.2d 628 at 638 (1 D.C.A. Fla., 
1974), citing Florida Industrial Commission v. National Trucking Company, 107 So.2d 397 
(1 D.C.A. Fla., 1958): AGO 075-120. 

The Supreme Court had stated, in regard to implied power: 

An express power duly conferred may include implied authority to use means 
necessary to make the express power effective, but such implied authority may 
not warrant the exercise of a substantive power not conferred ...• [Molwin 
Inv. Co. v. Turner, 167 So. 33 (Fla. 1936), AGO 073-375.] 

Any implied power must be necessarily implied from a duty which is ~pecifically or 
expressly imposed by statute. Attorney General Opinion 075·161, Florida State 
University v. Jenkins, 323 So.2d 597 (1 D.C.A. Fla., 1975). Any power to be implied must 
also be essential in order to carry out the expressly granted power or duty imposed, e.g., 
AGO 073·374 and 67 C.J.S. Officers 8. 102. The statutes establishing the duties of the tax 
collectors charge those officers with the duty to c{)llect the tax moneys, which duty must 
be performed personally by the collector, or by employees of his office working under his 
direct supervision. It is not essential for the tax collector to appoint or contract with 
banks as agents in order to carry out or perform his statutorily imposed duties. 

Moreover, in situations concerning the exercise of powers by public officers, it is clear 
that where "there is reasonable doubt as to the lawful existence of a particular power 
which is being exercised, the further exercise of the power should be arrested." Hopkins 
v. Special Road and Bridge District No.4, 74 So. 310 (Fla. 1917); Gessner v. Del·Air 
Corporation, supra; see also State ex reI. Greenberg v. Florida State Board of Dentistry, 
supra; Williams v. Florida Real Estate Commission, 232 So.2d 239 (4 D.C.A. Fla., 1970); 
City of Cape Coral v. G.A.C. Utilities, Inc., of Florida, 281 So.2d 493 (Fla. 1973); AGO 076-
191, which further states: 

As stated in AGO 071·28, to perform any function for the state (or a county) or 
to expend any money belonging to the state (or county), the officer seeking to 
perform such function or to incur such obligation against public funds must find 
and point to a constitutional or statutory provision so authorizing him to do. 
(Emphasis supplied.) Accord, AGO 075·299 (quoting in part from AGO 068·12). 

There does not appear, from a review of the statutes defining the office or duties and 
powers of the county tax collectors, any authority, expressly or necessarily implied, 
which would enable these officers to appoint or contract with agents to collect ad valorem 
taxes. A public officer can make only such contracts as are expressly or impliedly 
authorized by statute. 67 C.J.S. Officers s. 102, at p. 370: 20 C.J.S. Counties s. 174. The 
power and duty to appoint agents or enter into co~tractua1 relations with them is a 
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govE)rnmental power which rests with the Legislature. Attorney General Opinion 068-44. 
While that body may delegate this authority by statute to the office of the county tax 
collector, it has not done so. Clearly, there is no contractual authority vested in those 
officers by s. 197.012, F. S., which establishes the duties and powers of the tax collectors. 
That statute further states that it is the tax collector-not agents of his office-who shall 
collect the taxes. Additionally, there is no authority in s. 197.012, F. S., for the delegation 
of these powers .and duties. 

The prohibition against this type of delegation of the duties and powers of the tax 
collector has been clearly stated by the Florida courts. Absent a statutory authorization 
to do so, a public officer may not delegate his powers. State v. Inter·Alllerican Center 
Authority, 84 So.2d 9 (Fla. 1955): Crandon v. Hazlett, 26 So.2d 638 (Fla. 1946); State ex 
rel. Wolyn v. Apalachicola Northern Railroad Co., 88 So. 310 (Fla. 1921). Where the 
statutes involved assign a duty to a p'articular officer, as s. 197.012, F. S., does, that duty 
cannot be delegated. Further, s· 6(c), Art. II of the State Constitution, which is 
substantially unchanged from s. 27, Art. III of the 1885 Constitution, does not 
contemplate that essential powers or authority may be exercised by one not a duly 
commissioned officer. Florida DrY Cleaning and Laundry Board v. Economy Cash and 
Carry Cleaners, 197 So. 550 (Fla. 1940). The courts of Florida have long held that any 
person who is entrusted with the receipt of public money, or through whose hands such 
money may pass to the treasury, are "public officers" and the administrative duties 
which are governmental in nature are to be performed only by them. State ex rel. 
Swearingen v .• Jones, 84 So. 84 (Fla. 1920), and Dade County v. State, 116 So. 72 (Fla. 
1928). 

No statutory authority mosts under s. 197.012, F. S., for a tax collector to cont.-act with 
banks to act as collection agents for him. Accordingly, it would appear that in the 
situation you describe, contracts between the tax collector and banks would be void as 
being ultra vires the authority of the tax collector. Additionally, it is beyond the power 
of the county commission to approve any contract for agents to collect tax moneys. The 
duties and powers of the county commission have nothing to do with the collection of 
taxes. Therefore, the county commission can lend no validity to any !Juch contracts of the 
tax collector. Further, the county commission cannot empower the tax collector to make 
such contracts because the powers and duties of county officers must be fixed by law, see 
s. 5(c), Art. II, State Const., and may not be "fixed" by the COUllty commission, cf. AGO 
077·88 and cases cited therein. 

Accordingly, your first question is answered in the negative. 
Regarding your second question, having concluded that the contracts between the tax 

collector and the banks, and the appointment of banks as agents for the tax collector, are 
not authorized by law, it is not necessarY to discuss the expenditure, if ~;ny, of public 
funds in connection with such activities. 

078·7s.-May 18, 1978 

MUNICIPALITIES 

DISPOSITION OF PERSONAL PROPERTY PURCHASED 
BY POLICE DEPARTMENT WITH MUNICIPAL FUNDS 

To: A. Lee McGehee, Chief of Police, Ocala 

Prepared by: Jerald S. Price, Assistant Attorney General, and Dennis J. Wall, Legal 
Research Assistant 

QUESTIONS: 

1. Where does ownership rest with personal property purchased with 
public funds by a law enforcement agency as part of a crllninal 
investigation when such property is not determined to be stolen? 

2. If ownership rests with the unit of government which provided the 
public funds for purchase, may it be placed on that government's 
inventory for its use? 
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SUMMARY: 

When personal property determined not to be stolen is validly 
purchased with municipal funds by the Ocala police department in 
connection with a criminal investigation, such property is owned by the 
City of Ocala (not the polic,e department). The management, use, and 
disposal of such property should be determined by the city council, 
pursuant to applicable provisions of th~ charter or code of ordinances of 
the municipality. 

You state in your letter that these questions have arisen in connection with a criminal 
investigation by your police department "involving fencing operations or possef:<sion of 
stolen property." You further state that personal property purchased with municipal 
funds during the course of such an investigation and which is subsequently determined 
to be stolen would be handled the same as any other evidence in any resulting criminal 
proceedings. Your questions do not concern personal property introduced as evidence in 
a criminal trial; property known to be abandoned or lost within the purview of ss. 
705.01(1) and 705.06, F. S., dealing with abandoned personal property generally; or 
personal property coming within the purview of s. 790.08(4), F. S., dealing with 
abandoned or discarded weapons, electric weapons or devices, and arms. Also, AGO's 076-
133 and 076-101, relating to lost personal property, are not applicable. I assume for 
purposes of this opinion that the property in question has been validly purchased with 
municipal funds and used by the municipal police department solely for the purpose of 
conducting a criminal investigation, that title to the property has passed during the 
course of the transactions, and that the property has been validly determined not to be 
stolen property. 

In accordance with the above assumptions, it appears that the property in question is 
owned by the City of Ocala (not the police department) and may be disposed of as the 
city council sees fit, in accordance wlth applicable provisions of the charter or code of 
ordinances of the City of Ocala. Sections 1.06(1) and 2.03 of Ch. 67·1782, Laws of Florida, 
the special act establishing the charter of the City of Ocala, set forth the powers of the 
city council of Ocala with respect to the acquisition and disposition of real and personal 
property. Section 1.06(1) provides that, in addition to other powers granted by law, the 
City of Ocala: 

May acquire property, either real or personal, in any manner, and may sell 
lease, hold, manage, rent, control or dispose of any and all property, either real 
or personal, in any manner it may see fit; may make any and all rules and 
regulations by ordinance or resolution which may be required to carry out fully 
the provisions of any conveyance, lease, deed, contract, or will in relation to any 
gift or bequest, or the provisions of any contract, agreement or instrument by 
which it may acquire property. 

Section 2.03 of Ch. 67-1782 provides for the exercise of the above (and other) powers by 
the city council: 

All I?owers of the city shall be vested in the council except as otherwise 
proVlded by law or this charter, and the council shall provide for the exercise 
thereof and for the performance of all duties and obligations imposed on the 
city by l.aw. 

I am not aware of any modification of the above provisions since their enactment. And, 
while the provisions of the Municipal Home Rule Powers Act, Ch. 166, F. S., may have 
converted ss. 1.06(1) and 2.03 into ordinances of the City of Ocala, those sections are 
clearly not limitations upon municipal power and thus were not nullified and repealed 
when the Municipal Home Rule Powers Act took effect. [By the terms of Ch. 166, F. S., 
any "limitation of power upon any municipality contained in any municip:>l charter 
enacted prior to July 1, 1973," was nullified and repealed, s. 166.021(4), F. S., and all 
extant special acts "pertaining exclusively to the power or jurisdiction of a particular 
municipality" became ordinances of the municipality, subject to modification or repeal as 
other ordinances, upon the effective date (October 1, 1973) of the Municipal Home Rule 
Powers Act, s. 166.021(5), F. S. Excepted from the nullification and repeal provision in s. 
166.021(4) and the provision in s. 166.021(5) converting special acts into ordinances were 
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those charter and special act provisions relating to the subjects set forth in s. 166.021(4), 
such as distribution of powers among elected officers, and rIghts of municipal employees.) 
Under s. 166.021(1), F. S., municipalities "may exercise any power for municipal 
purposes, except when expressly prohibited by law." And s. 166.021(2) defines municipal 
purpose as "any activity or power which may be exercised by the state or its political 
subdivisions. " 

Pursuant to the above-quoted provisions ofCh. 67·1782, Laws of Florida, and the home 
rule powers granted by s. 2(b), Art. VIII, State Const., as implemented by Ch. 166, F. S., 
the personal property in question, subject to the assumptions and limitations set forth 
above, is owned by the City of Ocala. The city council "may sell, lease, hold, manage, rent, 
control or dispose of any and all property, either real or personal, in any manner it may 
see fit .... " Section 1.06(1), Ch. 67·1782, supra. 

Any further questions regarding the management, control, use, or disposal of the 
property in question should be referred to the city attorney and city council of the City 
of Ocala, for resolution at the local level pursuant to applicable provisions of the charter 
or code of ordinances of the City of Ocala .. 

078·79-May 18, 1978 

SCHOOLS 

BONDS .A.'ID REVENUE CERTIFICATES 

To: Randall M. Buchanan, Superintendent, Madison County District School Board, 
Madison 

Prepared by: Joslyn Wilson, Assistant Attorney General 

QUESTION: 

If Ch. 65·1869, Laws of Florida, is still in force, may the district school 
board issue bonds under it to construct a high school? 

SUMMARY: 

The Madison County district school board is empowered by law to 
C()Dstruct and equip school buildings and, to pay the costs of these 
projects, to issue certificates of indebtedness, payable solely from funds 
accruing to the board pursuant to Cbs. 550 and 551, F. S., relating to 
racetracks andjai alai frontons, and eh. 67·795, Laws of Florlda. Chapters 
65·1869 and 67.795 which have not been amended or repealed are 
presumptively valid and remain in force until repealed under the terms 
of s. 6(a), Art. XII, State Canst.; and the school board may exercise those 
powers granted therein. 

Chapter 65-1869, Laws of Florida, expressly authorizes the district school board of 
Madison County "to acquire, build, construct, erect, enlarge and improve school buildings 
and to furnish and equip said school buildings." Section 1. Ch. 65·1869. To pay the costs 
of these projects, the board is authorized to issue certificates of indebtedness not to 
exceed the aggregate sum of $1,500,000 and which must mature within 30 years. Section 
2, Ch. 65·1869. Although s. 2, Ch. 65·1869, provides that the certificates may bear interest 
at a rate not to exceed 6 percent per annum, the ma .. timum interest rate on any certificate 
issued under Ch. 65·1869 is now controlled by s. 215.685, F. S. See s. 215.685(3), F. S., 
which provides that all laws, general or special, in conflict with the provisions of s. 
215.685 are expressly repealed and superseded subject to an exception not pertinent to 
the instant inquiry. Thus, under s. 215.685(1), F. S., any "(bJonds, certificates, or other 
obligations of any type or character, authorized and issued by . . . districts . . . or any 
other public body, agency, or political subdivision ofthe state may bear interest at a rate 
not to exceed 7.5 per cent per annum." (Emphasis supplied.) 

Section 4 of Ch. 65·1869. Laws of Florida, provides: 
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The principal of and interest on the certUicates herein authorized shall be 
payable solely from the portion of race track funds accruing annualJy 
to .•. the board pursuant to chapters 550 and 551, Florida Statutes, and 
senate bill no. 1071 enacted at the 1965 session of the Florida legislature. 

Senate Bill No. 1071. enacted as Ch. 65·963, Laws of Florida, provided that all moneys 
accruing to Madison County under Cbs. 550 and 551, F. S., relating to race tracks and 
jai alai frontons, be annually allocated and distributed equally between the board of 
county commissioners and the board of public instruction of Madison County. Chapter 
65·963 was repealed and supplanted by Ch. 67·795, Laws of Florida, which provides: 

All moneys accruing to Madison County under the provisions of Chapters 550 
and 551, Florida Statutes, relating to race tracks and jai alai frontons, shall 
annually be allocated and distributed as follows: The first twelve thousand five 
hundred dollars (12,500.00) of these moneys shall be allocated and paid for the 
use and benefit of the Madison county health and hospital board; all the 
remain.der of the tax accruing from race tracks and jai alai frontons shall be 
distributed equally between the board of county commissioners of Madison 
County and the board of public instruction of Madison County. [Section 2, Ch. 
67·795, Laws of Florida.) 

Chapter 67-795, Laws of Florida, also provides that the moneys appropriated to the 
board of county commissioners and the board of public instruction shall be paid directly 
by the appropriate state officials to such bodies. 

Under s. 7. Art. VII, State Const., the Legislature may allocate (in whole or in part) 
excise taxes levied and collected from the operation of pari·mutuel pools to the several 
counties of the state; when such allocations to the counties are made, the funds must be 
distributed in equal amounts to the several counties. See s. 15, Art. IX, State Canst. 1885, 
which similarly provided for the allocation and distribution of pari·mutuel taxes to the 
several counties. The racetrack funds collected pursuant to Ch. 550, F. S., and distributed 
to the counties, however, may be appropriated for any valid county purpose. See Prescott 
v. Board of Public Instruction, 32 So.2d 731 (Fla. 1947), in which the court held that a 
special ac!; requiring a county to pay over moneys received from racetrack funds to the 
board of public instruction did not violate the r!Jquirement that county funds be used for 
county purposes. Moreover, this office in AGO 071-112 concluded that racetrack funds 
distributed to a county pursuant to s. 550.14, F. S., may be appropriated to the district 
school board and to any lawful county purpose, but not to the use of a municipality. Cf. 
State ex rei. Parrish v. Lee, 23 So.2d 731 (Fla. 1945), in which the court held that a special 
law appropriating 50 percent of racetrack funds allocated to counties having municipal 
hospitals for the mamtenance of these hospitals was violative of the constitutional 
Il.t:ovisions; City ofLynn Haven v. Bay County, 47 So.2d 894 (Fla. 1950); Okaloosa County 
Water and Sewer District v. Hilburn, 160 So.2d 43 (FIa. 1964). 

Based upon the foregoing, it appears that the moneys received from racetrack and jai 
alai funds may be appropriated to the district county school without violating the 
constitutional provision. Section 550.13, F. S., generally provides for the division of 
money by the State Treasurer as the ex officio treasurer of the Division of Pari-mutuel 
Wagering pursuant to Ch. 550, F. S. The funds received are collected from the operating 
revenues and various admissions and occupational license taxes imposed by Ch. 550. See, 
e.g., s. 550.09, 550.10, 550.4902, F. S. The moneys collected pursuant to Ch. 551, F. S., are 
distributed in the same manner as in Ch. 550, F. S. Section 551.10, F. S., provides. that 
"[a1ll moneys mentioned in this chapter derived from taxes on admission, wagers and 
pari·mutuel pools shall be disbursed by the state treasurer pursuant to existing laws 
relating to the disposition of funds derived from the operation of race tracks, and in the 
same manner." Although all such funds collected pursuant to Cbs. 550 and 551, to the 
extent to which such moneys, after expenses of the Division of Pari-mutuel Wagering are 
paid, do not exceed in anyone year the total of such moneys after expenses so paid for 
the fiscal year 1971, are normally distributed in equal parts to the several counties (see, 
e.g., s. 550.13(1), s. 550.14(2) provides: 

... in those instances where, by virtue of any local or special law now in force 
or hereafter enacted, any portion of such funds is earmarked for use by the 
school board of any county of this state, the county commissioners shall, upon 
receipt of such funds, remit the proportionate allocated part thereof to such 
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school board, and the money so remitted shall be used for the exclusive 
purposes aforesaid; provided, further, in those instances' where any other 
method of remittance is prescribed by local or special law, then such method 
shall be followed. (Emphasis supplied.) 

See s. 2, Ch. 67·795, Laws of Florida, which provides that the moneys appropriated to the 
board of county commissioners and the board of public instruction shall be paid directly 
by the appropriate sU.te officials to such bodies. 

Chapters 65·1869 and 67-795, Law!l of Florida, have not been since amended or 
repealed, and, as legislative enactments, they are presumptively valid and must be given 
effect until judicially declared invalid. City of Sebring v. Wolf, 141 So. 736 (Fla. 1932). 
Although enacted prior to the adoption of the 1968 Constitution, all laws in effect upon 
its adoption, to the extent not inconsistent with the 1968 Constitution, remain in force 
until they expire by their own terms or are repealed. See s. 6(a), Art. XII, State Const. 
Moreover, although Ch. 65-1869 refers to the board of public instruction, the board has 
been replaced by the district school board pursuant to s. 4, Art. IX, State Const., and all 
powers given to the board of public instruction under Ch. 65-1869 should apply under the 
act with equal force to the successor district school board under the 1968 Constitution. 
Cf. AGO 069·56 in which this office stated that "Article IX, s. 4 of the State Const. of 1968 
has replaced county schools and county school districts with school districts conSisting of 
one or more counties, which differ little legally from said county schools and county 
school districts under the State Const. of 1885, as amended." Thus, although enacted 
prior to the adoption of the 1968 Constitution, Chs. 65-1869 and 67·795, Laws of Florida, 
appear to be still in effect and the district school board, as the successor of the board of 
public instruction, may exercise the powers granted therein. 

Section 7 of Ch. 65·1869, Laws of Florida, provides that "[n]o referendum or election 
of freeholders or qualified voters in the county shall be required for the exercise of any 
of the provisions of this act, unless such referendum or election is required by the 
Constitution of Florida. (Emphasis supplied.) The certificates of indebtedness issued by 
the Madison County school board under Ch. 65·1869 are payable from and secured by a 
lien on and a pledge of the race track and jai alai revenues or taxes accruing to the board 
under Chs. 550 and 551, F. S.; these moneys art! excise taxes and no referendum is 
required as a condition precedent to their issuance and sale under either the 1968 or 1885 
Constitution. See generally State v. Board of Public Instruction, Okaloosa County, 215 
So.2d 723 (Fla. 1968) (no referendum is required if certificates of indebtedness or revenue 
certificates are payable from excise taxes or sources other than ad valorem taxes); cf. 
State v. Orange County, 281 So.2d 310 (Fla. 1973), in which the court held that a 
noncharter county had the power to issue capital improvement bonds, repayable solely 
from the county's share of racetrack and jai alai funds, without an approving 
referendum. 

078·80-May 18, 1978 

STATE BOARD OF MEDICAL EXAMINERS 

MEMBERS MAY NOT RECEIVE COMPENSATION FOR 
PERFORMING DUTIES BEYOND THE SCOPE 

OF OFFICIAL BOARD MEETINGS 

To: George S. Palmer. M.D .. Executive Director, Board of Medical Examiners, Tallahassee 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

QUESTION: 

Is the State Board of Medical Examiners authorized by law to provide 
additional compensation to members of the board for uerforming certain 
duties, such as preparing and grading examination papers and acting as 
Administrative Procedure Act hearing officers, which are beyond the 
scope of official board meetings'l 
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SUMMARY: 

The State Board of Medical Examiners is not authorized by law to 
provide additional compensation to members of the board for perfo:rming 
certain duties, such as preparing and grading examination papers and 
acting as Administrative Procedure Act hearing officers, which are 
beyond the scope of official board meetings. 

Your question is answered in the negative. 
In AGO 053-130 this office stated that the Barbers Sanitary CommiSi'ion was authorized 

by then existing s. 476.18, F. S., to set a reasonable compensation or salary for it.s several 
members, other than the $10 per day allowed while attending official board meetings. 
This opinion was based on that provision of s. 476.18, F. S., which provided that the 
commission "shall fix the salary and compensation ofits several members and secretary." 
Since 1953, the statute, s. 476.18, F. S., has been amended to delete such provision and 
now fixes the salary of each member of the commission at $100 per month. See s. 
476.18(3), F. S. The prior Medical Examiners Board statute, Ch. 12285, 1927, Laws of 
Florida, provided at s. 1 that: 

..• [A]l1 salaries shall be fixed and paid by the board. All expenses of the board 
shall be paid out of funds collected by the board and the remainder diuz'ded 
equally among the members of the board. (Emphasis supplied.) 

Section 4 of Ch. 28215, 1953, Laws of Florida, amended the then existing Medical 
Examiners Board statutes to provide: 

Members of the board shall receive ten dollars .•• per day ..• while 
attending official board meetings •... All expenses ... shall be paid out of 
the state agencies fund and all salaries shall be fixed and paid by the board. 
The secretary shall be paid an annual salary of Twelve Hundred Dollars. 

Section 2 of Ch. 29867,1955. Laws of Florida. again amended the pertinent statutes to 
provide in part: "All expenses shall be paid out of the state agencies fund. The secretary 
shall be paId ... ($1200)." (Also see Chs. 61·723 and 61·514, Laws of Florida, which are 
in pertinent part essentially the same as the 1955 statute, as well as present s. 458.04[1], 
F. S.) 

Thus, the Medical Examiners Board statutes, like the Barbers Sanitary Commission 
statutes, have been amended or changed to delete the board's authority to fix salaries of 
members or to divide fees or funds received by the board among its members. Section 
5(c}, Art. II, State Canst., states that the compensation of state officers shall be fixed by 
law. See also Musleh v. Marion County, 200 So.2d 168 (Fla. 1967), and AGO 077-88 and 
cases cited therein. Accordingly, neither AGO 053-130 nor the Informal Letter Opinion to 
Homer L. Pearson, dated June 2,1954, is valid or controlling under the present statutes 
and amended statutes. Compensation of board members is today controlled by s. 5(c), Art. 
II, State Canst., and s. 458.04(1), F. S. 

The statute which controls the answer to your question is s. 458.04(1), F. S., which 
provides that: 

Immediately after the appointment and qUalification of its members, the Board 
of Medical Examiners shall meet and organize. Said board shall elect a 
president, vice president, secretary, and treasurer from its membership. The 
office of secretary and treasurer may be held by one person. Members of the 
board shall receive $10 per day, or any part of a day, while attending official 
board meetings, not to exceed 12 meetings per yea~, and shall receive per diem 
and mileage as provided in s. 112.061, from place of their residence to place of 
meeting and return. The secretary shall be paid an annual salary of $1200. 

Pursuant to s. 458.041(1), F. S., the board is empowered to appoint or employ an 
assistant secretary or secretaries and such other personnel including, but not liniited to, 
an executive director and investigators as may be necessary to assist the board in its 
powers, duties, and obligations as set forth in Ch. 458, F. S. Such personnel are not 
required to be licensed physicians or members of the board. The assistant secretary or 
I'ecretaries shall act as deputies to and under the board secretary and be authorized to 

204 



~erform all the powers, duties, and obligations of the secretary as may be assigned by 
the secretary or the board. The compensation of such personnel shall be fixed by the 
board and paid in the usual manner. Section 458.041(2), F. S. However, the common·law 
rule of incompatibility would prohibit the board from appointing one of its members to 
a position under the control of the board and settin~ the compensation thereof. See AGO's 
070·46 and 072-102 and authorities cited therein. Smce the board assigns the duties to its 
assistant secretaries and other personnel, the common-law rule of incompatibility 
prohibits the board from appointing or employing one of it.~ members as such staff 
llilsistant to assist the board in carrying out its duties and functions. 

Thus, there is no pruvision in Clio 458, F. S., which authorizes the Board of Medical 
Examiners to fix and pay any additional compensation for its several members and 
secretary. The board's powers are limited to those conferred on it by its enabling statute. 
State ex reI. Greenberg v. Florida State Bd. of Dent., 297 So.2d 638 (1 D.C.A. Fla., 1974). 
cert. dismissed, 300 So.2d 900 (Fla. 1974). The board is authorized pursuant to s. 
458.041(2), F. S., to fix the salaries of assistant secretaries and other personnel. The 
secretary's salary, like the compensation of the board members, is fixed by s. 458.04(1), 
F. S., exclusively. 

In Florida public officers have a claim for offi<'iaJ services rendered only when the law 
provides for compensation. In the absence of such a Jaw, the services of a public official 
are deemed to be gratuitous. Rawls V. State, 122 So. 222 (Fla. 1929); Gavagan v. Marshall, 
aa So.2d 682 (Fla. 1948). Additionally, statutes dealing with compensation to public 
officials are required to be strictly construed. Pridgeon V. Folsum, 181 So.2d 222 (1 D.C.A. 
Fla., 1965). Accordingly, in the absence of a statute specifically authorizing compensation 
for board members in addition to that provided for at s. 458.04(1), F. S., the board 
members are not entitled to anr such additional compensation for services such as 
preparation and grading of examInation papers or acting as hearing officers. 

078-81-May 18, 1978 

MUNICIPALITIES 

NATIONAL GUARD-MIIJTARY LEAVE 

To: Ernest A. Sellers, City Attorney, Lit'e Oak 

Prepared by: David K. Miller, Assistant Attorney General 

QUESTIONS: 

1. Is a municipality required under s. 250.48, F. S., to pay its employees 
who are members of the Florida National Guard their municipal salaries 
while on military leaves of absence (not e"ceeding 17 days at allY one 
time) to .engage in active state duty, field e"ercises, or other training 
ordered under the provisions of Ch. 250, F. S.? 

2. Is a municipality authorized under S. 250.48, F. S., to compemmte or 
reimburse its employees who are members ofthe National Guard only for 
the difference between their municipal salary and military pay re'ceived 
while on military leave? 

3. Is a municipality authorized under s. 250.48, F. S., to offset or deduct 
from accrued annual vacation time of its employees who are memhers of 
the National Guard military leaves of absence for which such employees 
have been paid their full municipal salaries? 

SUMMARY: 

The clear language of S. 250.48, F. S., requires that a municipality pay 
its officers or employees who are members of the Florida National Guard 
their full muniCipal salaries while on authorized military leave under 
that statute. The statute necessarily operates to p'rohibit municipalities 
from paying such officers or employees only the difference between their 
established municipal salary and their military pay. Further, the statute 
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prohibits any reduction in an officer's or employee's ordinary accrued 
vacation time by the amount of authorized inllitary leave taken. The 
Municipal Home Rule Powers Act. Ch. 166; F. 8., does not permit a 
contl'ary result or local alternatives to t1:t.e application or operation of s. 
250.48, F. S., because the regulation, compensation, and operation of the 
National Guard has been preempted to ilie state and is primarily a state, 
and not a municipal, purpose. 

The first question is answered in the affinnative, and the second and third questions 
are rulswered in the :tlegative. 

AS TO QUESTION 1: 

Section 250.48, F. S., provides: 

All officers and employees of the State and of the several counties and 
municipalities withiii the state, who are members of the Florida National 
Guard, shall be entitled to leave of absence from their respective dutIes, without 
loss of pay, time or efficiency rating, on all days during which they shall be 
engaged in active state duty, field exercises or other training ordered under the 
provisions of this chapter, provided the leaves of absence without loss of pay, 
granted under the provisions of this section, shall not exceed 17 days at anyone 
time. (Emphasis supplied.) 

Under this statute, National Guardsmen who are officers or employees of the state and 
of the sevel'al counties and municipalities within the state are entitled to military leave 
from their governmental duties as a matter of right, "without loss of ray, time or 
efficiency rating." The guardsman who is a municipal officer or employee 1S entitled to 
full compensation from the municipality during military leave up to 17 days at anyone 
time. This legal entitlement is express and unequivocal. 

Section 250.48, F. S., does not expressly or impliedly grant to the state or to the several 
counties and municipalities within the state any discretion in the matte:-. The statute 
does not authorize any local alternatives to its application and operation. On the 
contrary, it requires that military leave rightg be uniformly recognized and administered. 
The statute contains the phrase "shall be entitled," which language is normally construed 
as mandatory. See S. R. v. State, 346 So.2d 1018 (Fla. 1977); White v. Means, 280 So.2d 
20 (1 D.C.A. Fla., 1973). A statutory mandate that a thing be done in a certain way 
operates, in legal effect, to :erohibit its being done any other way, See In re Advisory 
Opinion to the Governor Civil Rights, 306 So.2d 520 (Fla. 1975); Alsop v. Pierce, 19 So.2d 
799 (Fla. 1944). Because the statute, by its plain languagp, confers no discretion upon the 
municipalities and allows no local alternatives in appl> ,'::)n or operation, it cannot be 
construed as mere permissive or enabling legislation. On the contrary, the statute 
bestows an enforceable legal entitlement on the personnel described therein. 

Identical language of entitlement is found in s. 115.07, F. S., which deals with military 
leave rights for state, county, or municipal officers or employees who are military or 
naval reservists and National Guardsmen on field or coast defense exercises or other 
training required by federal law or military or naval training regulation. Section 115.07, 
F. S., reads in part: 

All ('f1icers or employees of this state, or of the several counties or municipalities 
of tnis state, who are conunissioned reserve officer!) or reserve enlisted 
personnel in the Uiited States military or naval service or members of the 
National Guard, st..JZi be entitled to leave of absence from their respective 
duties, without loss of pay, time or efficiency rating, on all days during which 
they shall be engaged in field or coast defense exercise or other training ordered 
under the provisions of the United States military or naval training regulations 
for such personnel when assigned to active duty; provided that leaves of 
absence granted as a matter of legal right under the provisions of this section 
shall not exceed 17 days in anyone annual period .... (Emphasis supplied.) 

This statute relates to the same subject as s. 250.48, F. S., and should be read in pari 
materia so as to produce a harmonious and consistent effect. See Mann v. Goodyear Tire 
and Rubber Co., 300 So.2d 666 (Fla. 1.974). The pertinent provisions of the two statutes 
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are identical: Each states that the described pel.'sonnel "shaIl be entitled to leave of 
absence from their res~ective duties without loss of pay, time or efficiency rating." 

This office has consIstently ruled that s. 115.07, F. S., r.equires tha state and the 
counties and municipalities of the state to pay their officers or employees their full 
salaries while on military leave under s. 115.07 (not to exceed 17 days 10 anyone annual 
period) regardless of any other compensation from the military or other sources. See 
AGO 074-189; AGO 053·322, 1953-1954 Biennial Report of the Attorney General, p. 124; 
AGO 051·273, 1951·1952 Biennial Report of the Attorney General, p. 212; AGO 047'152, 
1947·1948 Biennial Report of the Attorney General, p. 129. As this offie .. , held in AGO 051· 
273, supra, and AGO 048·13, 1947·1948 Biennial Report of the Attorney General, p. 359, 
those conclusions with respect to 8. 115.07, F. S., apply with equal force t{) the rights of 
National Guardsmen under s. 250.48, F. S. 

Accordingly, I conclude that s. 250.48, F. S., requires state municipalities to pay full. 
compensation to their officers or employees who are members of tJie National Guard 
while cn military leave from their municipal duties to engage in active state duty, field 
exercises, or other training ordered under the provisions of Ch. 250, F. S., up to 17 days 
at anyone time. 

AS TO QUESTION 2: 

As stated above, s. 250.48, F. S., creates in municipal officers and emplo~ees who are 
National Guardsmen specified rights to military leave "without loss of pay. • I concluded 
in response to question 1, above, that the statute requires. the payment of full municipal 
salary or compensation regardless of any pay which the officer or employee receives from 
the military. Implicit in this conclusion is the propOSition that the statute prohibits any 
offset or deduction of military pay from municipal salary during the period of authorized 
military leave. 

If the municipality were to reduce or offset the compensation paid to its officers or 
employees on military leave under s. 250.48, F. S., by tlie amount of their military PllY, 
such officers or employees would suffer a "loss of pay" which the statute prohibits. The 
statute is mandatory, as stated above, and allows no discretion or power on the ~art of 
a municipality to depart from its operation. I therefore conc1udf;' that mUnicipalitIes are 
pr:>hibited from reducing or offsetting the compensation paid to their officers or 
employees on authorized military leave under s. 250.48, F. S., in any manner whatsoever. 
Previous opinions from this office have rea.ched the same conclusion. See AGO 048·13, 
supra. See also AGO's 074-189 and 053-322, supra, which deal with compensation under 
the military leave provisions of s. 115.07, F. S. 

In so ruling I am particularly mindful of the status of the militia as the peace.keeping 
and order.preserving force of the State of Florida. The militia is established under 
organic law in s. 2, Art. X, State Const., and consists of all able-bodied inhabitants of the 
state who are or have declared their intention to become citizens of the United States, 
and who are not exempt by law because of religious creed. Chapter 250, F. S., 
implements the constitutional provisions governing the militia, and represents the 
authoritative legislative policy regarding this sovereign state government and military 
function. Within the militia. the Nation!!l Guard exists as an organized and armed force 
established by statute. and commanded by the Governor. See ss. 250.02, 250.06, and 
250.07, F. S. The National Guard is available for ready mobilization by the Governor to 
carry out the purposes of the militia, such 8~ preserving the public peace, executing the 
laws of the state, suppressing insurrection, and responding to public disaster or riot. See 
ss. 250.06, 250.08, and 250.28, F. S. The state's maintenance, training, and use of the 
National Guard confers a benefit upon municipalities and political subdivisions of the 
state by protecting them and their citizens, as wt.ll as protecting the state as a whole (and 
sometimes the nation). The National Guard may therefore be said to serve a dual state 
and local purpose. 

It must be emphasized that the National Guard is a state institution or organization 
which serves an indispensable state governmental purpose. Ct. State ex rei. Milton v. 
Dickenson, 33 So. 514 (Fla. 1903), in which the Supreme Court held: 

From these provisions of our organic law it will be seen that that instrument 
recognizes and provides for the militia as a state institution .... Their [the 
militia's] other functions and duties are summarized in section 4 of article 14, 
above quoted, as being subject to the call, not of a county or any local official, 
but of the governor, to preserve the public peace, to execute the laws of the 
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state, to suppress insurrection, or to repel invasion, not confinedly in any 
particular county or locality, but anywhere within the borders of the state. In 
a dE:mocratic form of government like ours the military eGtablishment may be 
said to be the derniar resort of governmental authority, that is never called 
upon except when all other civil authority fails and becomes powerless to 
preserve public order. It is the strong arm of, and represents the might of, 
governmental sovereignty, and is a power that should never be surrendered to 
an agency of the state, such as a county or municipality, but should be held, as 
our constitution seems to contemplate. subject to be wielded solely by the 
supreme sovereign arm of the state. [Id. at 516.] 

Municipalities are creatures of the Legislature and have only limited powers and 
territorial jurisdiction. Section 2, Art. VIII, State Const.; City of Miami v. Kinchinko. 23 
So.2d 627 (Fla. 1945); State ex reI. Gibbs v. Couch, 190 So. 723 (Fla. 1939). As such, 
municipalities have no power or authority to make J?olicy with respect to the state's 
sovereign military force. On the contrary, the state military force is exclusively a iltate 
governmental function in which municipalities have no duty or power whatsoever. The 
state has in effect preempted the military function and no muniCIpal action may operate 
to restrict the state's power or depart from its requirements. 

Section 250.48, F. S., requires payment of full municipal compensation to municipal 
officers and employees who are National Guardsmen dllring the authorized and required 
period of military leave. In so acting, the Legislatu. II has also determined that the 
payment of such compensation is also a necessary municipal purpose (as well as a 
function responding to a state and a federal purpose) such as would authorize and 
require the expenditure of municipal funds. The Legislature is competent to make such 
a determination. 

Florida case Jaw clearly supports the legislative use of powel' in this area. See State ex 
reI. Gibbs v. Gordon, 189 So. 43'/ {Fla. 1939), holding that the Legislature may 
appropriate state funds, and compel a county to appropriate county fundS, to assist in a 
national defense project, where the project resulted in a material development benefiting 
the state and county. Cf. Amos v. Matthews, 126 So. 308, 324 (Fle.. 1930), holding that the 
Legislature may compel the levy of a county tax for a purpose of both local ana general 
concerns, or to enforce the legitlmate contribution of the several counties to the state's 
general expenses for state government. 

I recognIze that municipalities are granted broad powers of home rule under Ch. 166, 
F. S. I am nevertheless unable to conc'!ude that these home rule powers authorize a 
departure from s. 250.48, F. S. In the first place, the constitution limits the eX'3rcise of 
municipal power to municipal purposes, notwithstanding any broad language found in 
the Municipal Home Rule Powers Act. Section 2(b), Art. VIII, State Const. The provision 
for the militia an~ the granting of military leave to its members who are on duty or in 
training under Ch. 250, F. S., and requiring municipalities and political subdivisions to 
contribute toward such essential services, are powers and functions of the state in its 
sovereign capacity. Although the several muniClpalities and political subdivisions derive 
a benefit from the eJq)enditure, the expenditure is primarily for a state purpose rather 
than a municipal purpO'l-8. 

Moreover, the Municipal Home Rule Powers Act prohibits municipalities from 
exercising powers which have been eYi,i"·essly preempted to the state. Section 
166.021(3)(c), F. S. The constitution and s~·'..!tes do preempt to the state all powers to 
establish, regulate, compensate, and oJlerate the state militia. Section l(a) and (d), Art. 
IV, and s. 2, Art. X, State Const., Ch. 250, F. S. C{. Public Employees Relations 
Commission v. Fraternal Order of PoliGe, Local Lodge No. 38, 327 So.2d 41, 43 (2 D.CA. 
Fla., 1976), holding that fart II of Ch. 447, F. S., implementing s. 6, Art. I, State Const., 
preempted the subject 0 public employee bargaining to the state, to the extent that a 
municipality can have no jurisdiction unless the provisions and procedures of its 
ordinance have been approved by the Public Employees Relations Commission. 

Chapter 250, F. S., is the State Military Code, which applies uniformly throughout the 
state. It in no sense deals with the conduct of municipal government or with any 
municipal purpose or ~owers conferred by s. 2{b), Art. VIII, State Const., or Ch. 166, F. S. 
If there is doubt remalOing as to the powers of municipalities to operate in this area, that 
doubt must be resolved against the exercise of municipal power. See City of Miami Beach 
v. Fleetwood Hotel, Inc., 261 So.2d 801 (Fla. 1972); State ex rel. Meredith v. Bonnan, 189 
So. 669 (Fla. 1939). Cf. Edgerton v. International Co., 89 So.2d 488 (Fla. 1956); GeBaner v. 
Del-Air Corp., 17 So.2d 522 (Fla. 1944). 
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As repeatedly stated abovehthe provisions of s. 250.48
1 

F. S., confer no f'i'cretion on 
municipalities and prohibit t em from adoptin~ local a ternatives to its operation or 
application. The statute specifically entitles National Guardsmen within its purview to 
military leave "without los8 of pay," and therefore operates to prohibit any offset or 
reduction in norrnel municipal compensation paid to such National Guardsmen during 
authorized military leave. Accordingly, the instant municipality is without the power to 
reduce or offset municipal compensation paid to National Guardsmen who are municipal 
officers or employees during their authorized military leave under s. 250.48, F. S. 

AS TO QUESTION 3: 

Your third question is closely related to your second question, and consistency requires 
that the two questions be treated alike. For the same reasons discussed above, I conclude 
that a municipality may not reduce an employee's accrued vacation time by the amount 
of military leave taken under s. 250.48, F. S., or abridge m any way the ordinary 
vacation rights customarily provided for such employees. 

My predecessors in this office reached a similar conclusion. See AGO 048-13, supra, 
construing fol'II'ler s. 250.28, F. S., and AGO 047·152, supra, construing s. 115.07, F. S. 
The conclusions reached in these opinions apply with equal force to the vacation rights 
of municipal employees who are National Guardsmen on authorized military leave under 
present s. 250.48, F. S. 

078·82-June 2, 1978 

LAW ENFORCEMENT TRAINING TRUST FUND 

DISPOSITION TO TRAINING CENTERS 
OF INTEREST EARNED 

To: Neil Chamelin, Director, Division of Stalldards and Training, Police Standards and 
Training Commission, Tallahassee 

Prepared by: Frank A. Vickt!lj', Assistant Attorney General 

QUESTIONS: 

1. If law enforcement training trust fund moneys allocated to the 
regional councils established by the Division of Standards and Training 
for training purposes or suballocated to specific training centers by the 
councils are placed in an interest-bearin~ account, should interest earned 
be earmarked for law enforcement trainIng purposes rather than become 
a part of the ~eneral operating funds of the parent institution 
(vocational/technical center, college, or police department)? 

2. If a certified police standards training center has properly 
oaxpended funds pursuant to a statewide training plan for purchase of 
personal property in the form of equipment, films, etc., and later the 
center is decertified by the Police Standards and Training Commission 
and no longer is authorized to conduct certified programs, does title to 
such personal .property revert to either the Police Struldards and 
Training CommISSion or regional advisory council for redistribution 
rather than remain with the decert1fied training center or its parent 
agency (a vocational/technical center, college, or police department)? 

SUMMARY: 

When moneys appropriated to the Division of Police Standards for 
grants and aids and distribution to local training centers and for the 
express benefit of such training centers for the .purpose of implementing 
training and educational programs and facilitIes for law enforcement 
officers is invested in an interest·bearing account by a regional council 
established by the division as part of a 15'region plan for disbursement 
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and allocation of such appropriated trust moneys to such training 
centers, interest earned on such investments should be distributed pro 
rata to the training centers for whose benefit the funds were received and 
held by the regional councils. If grant and aid moneys already allocated 
and disbursed to local training centers are invested by such training 
centers in interest.bearing accounts or are used to purchase equipment 
or other personalty for use in such training and educational programs, 
then interest earned on and property purchased with such grant moneys 
is the. property of the local training centers and may not (absent a 
controlling statute or grant agreement or contract) be recovered by the 
division or the regional councils. 

Your questions appear to be predicated upon the following factual situation. The 
Division of Standards and Training (hereinafter "division") of the Department of 
Criminal Law Enforcement (hereinafter "department") is statutorily directed to establish 
and maintain, with approval of the Police Standards and Training Commission 
(hereinafter "commission"), an advanced and highly specialized training program for the 
purpose of training ,Police officers, support personnel, and, on request, state law 
enforcement agencies In crime prevention. Section 943.25(1), F. S. Funds accumulated in 
the Florida Police Academy Fund as of August 1, 1974, were transferred to the 
department for the purpose of implementing training programs and training facilities, 
includin~ the establishnient or construction of or improvement to any training facilities 
on a reglOnal basis. Section 943.25(6), F. S. 

It appears that the commission has promulgated a 15-region plan to implement the 
disbursement of moneys which had accumulated in a fund designed for the Florida Police 
Academy. The regional plan basically reallocated all of such money, and other moneys, 
to state and local law enforcement agencies through 15 regional councils to underwrite 
programs to train and educate law enforcement officers with certain exceptions not 
material to the instant questions. See AGO 077·59. In carrying out this plan, the regional 
counc.ls allocate moneys to training centers located within their respective regions. These 
training centers are established at community colleges, vocational/technical schools, and 
other private and public institutions. The money is released semiannually on a project
bY'project basis. Often such projects require expenditures for tangible personal property. 

In 1976 the Legislature establisht'd the Law Enforcement Training Trust Fund and 
approJ,>riated from the fund the moneys necessary for the implementation of the 
cOIlllIllssion's regional plan for the disbursement and reallocation of the accumulated 
funds in the Florida Polic~ Academy Fund on a regional basis through the regional 
councils. See s. 1, Item 281, Ch. 76-285, Laws of Floriaa; also see s. 1, Item 285, Ch. 77· 
465, Laws of Florida; AGO 077-59. The moneys appropriated by these ",cts from the Law 
Enforcement Training Trust Fund are earmarked for the statutorily specified purpose of 
"grants and aids" for "Special Education and Technical Training," and may not oe used 
for' any other_purpose or in any other manner than as specified. See 81A C.J.S. States s. 
24l; Florida Development Commiilsion v. Dickinson, 229 So.2d 6 (1 D.C.A. Fla., 1969), 
ce:·t. denied, 237 So.2d 530 (Fla. 1970); Dickinson v. Stone, 251 So.2d 268, 273 (Fla. 1971); 
AGO's 075-120 and 077-59. Moreover, if there is any doubt as to the lawful existence of 
a particular power being exercised with respect to public funds, it should not be 
exercised. See AGO's 075-299 and 075-120; cf. State ex reI. Greenberg v. Florida State Bd. 
of Dentistry, 297 So.2d 628, 635 (1 D.C.A. Fla., 1974), cert. dismisseii, 300 So.2d 900 (Fla. 
1974). 

According to your letter, some of the money allocated to the regional coullcils is held 
in bank accounts by the councils prior to its disbursement. Often, the money for a 
particular project is disbursed by the council prior to the beginning of the project and is 
placed in an interest-bearing bank account by the training center. This practico has 
prompted your inquiry as to whether the interest earned is to be earmarked for law 
enforcement training purposes or whether it should become a part of the operating funds 
of the institutions housmg the training centers. Essentially, two fact situations are 
involved in this question-that of interest earned by investments in savings accounts by 
the regional councils and that of such interest earned on investments by the training 
centers after disbursement to them. 

Chapter 943, F. S., does not appear to provide authority for or limitation upon 
investments by the division or the regional councils. The regional councils are not, in fact, 
statutorily provided for in any respect. Although there is general statutory authority for 
investments of public moneys by state agencies, this authority does not appear to me to 
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extend to the councils. Section 215.4.4, F. S., authorizes investment of funds of a "state 
agency" by the Board of Administration. A "state agency" is defined to mean "any 
official, officer, commission, board, authority, council, committee, or department of the 
executive branch .•• of state government." Section 215.011, F. S. Since these regional 
councils are not provided for anywhere in the statutes, nor anywhere made a part of or 
assigned or transferred to the executive branch of government or any department 
thereof, it is my opinion that they cannot be considered a part of the executive branch 
of state government or a "state agency" for purposes of the application of s. 215.44, F. S. 
Cf" e.g., AGO's 076-185, 075-56, 073-32, and 072-210. See also Crandon v. Hazlett, 26 So.2d 
638, 642 (Fla. 1946), in part holding that committees appointed by county commissioners 
to aid them in some advisory capacity, not being authorized by law, had no legal or 
official status; s. 5(c), Art. II, State Const., providing that the powers and duties of state 
and county officers shall be fixed by lawj and cf, Dade County v. State, 116 So. 72 (Fla. 
1928). Pursuant to s. 665.321, F. S., "public corporations, funds and organizations, and 
municipalities and other public corporations and bodies," are authorized to invest funds 
held by them in savings accounts of savings and 108."\ associations. While this provision 
would authorize investments in savin~s accounts of such financial institutions by 
municipalities or by community college dIstricts and other districts, for instance, it would 
not include within its purview the regional councils as such, whose powers and duties are 
not prescribed by law. Cr., e.g., AGO's 075-57, 074-214, and 072-26; also cf. Advisory 
Opinion to Governor, 1 So.2d 636 (Fla. 1941), wherein the members of the State Planning 
Board, an advisory board created by Ch. 17275, 1935, Laws of Florida, and authorized to 
expend public funds in the discharge of it!! statutory duties for the purpose of aiding and 
proposing to state administrative officers and the Legislature plans for the future 
development, welfare, and governance of the state, were held to be state officers. In sum, 
while the department or the division would, in certain circumstances, probably fall within 
the purview of state statutes, such as Ch. 215, F. S., regulating state agencies, I find no 
statutory authority for a regional advisory council to manage or invest public funds in 
its custody or possession in savings accounts or certificates of deposits of commercial 
bank,· or federal or state savings and loan associations. Cf. AGO 056-122, stating that the 
supreme court justices' and circuit Judges' retirement fund existing under Ch. 123, F. S. 
1955, and required to be deposited In a special fund in the State Treasury to be used for 
the purpose of paying the retirement compensation then provided for by Ch. 123, F. S., 
should not be invested in absence of any statute making express provision therefor. 

As noted, the moneys in question are specifically appropriated to the division for one 
purpose and one purpose only-grants and aids for special education and technical 
training. As public funds are involved, the 'purposes for which the money was explicitly 
appropriated must be strictly construed and limited to those purposes. See AGO's 071-28 
and 075-120. Nioreover, the money has not been earmarked for the benefit of, or expenses 
of, the division but has been appropriated to the division for disbursement to local 
agencies. See AGO 077-59. The division is, therefore •. acting as a conduit for the moneys 
appropriated for the beuefit of local agencies. The aivision is not authorized to use this 
money for its own purposes or to do anything ,vith the money other than disburse it to 
the training centers. Attorney General Opinion 077-59. 

If the division acts solely as a conduit for this money, then the regional councils, in the 
absence of any statutory direction to the contrary, are also merely conduits of the money. 
Since the funds are appropriated for grants and disbursement to the local training 
centers, it appears to me that if they are invested before distribution to the local training 
centers, lawfully or unlawfully, interest earned on such investments must be distributed 
pro rata to those training centers for whose benefit the regional councils received and 
held such grant moneys. The funds are effectively the property of the training centers 
upon ap'propriation b, the Legislature and distribution to the local agencies, the 
responsIbility of the division (and hence the regional councils) being to distribute it to 
such local agencies for the purposes for which appropriated. Therefore, it is my 
conclusion that the division (and the regional councils) holds the funds for the benefit of 
the local training centers and must assure that the training centers get the full benefit of 
the funds and that, accordingly, the local training agencies and institutiON: are 
proportionally entitled to any interest earned on money allocated for their benefit but 
invested by the regional councils before distribution to such local agencies or institutions. 

You next inquire whether interest on the appropriated funds, after allocation to the 
training centers, upon investment by a local training center itself, must be turned over 
to the division (or regional council) or whether such earnings may be kept by the training 
center and made a part of that institution's operating funds. In this situation, the 
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regional council has already disbursed the grant funds appropriated to the division by 
the Legislature for the benefit of the local training center. If these funds are then 
inve!;ted by the training center, interest earned thereon must surely remain the property 
of the training center for whose benefit the :unds originally were appropriated and 
allocated or suballocated. Certainly, earnings must (or at least should) be used by the 
local training centex"S for law enforcement education and technical training purposes as 
explicitly provided for in the appropriation acts. However, the grant and aid moneys, 
once disbursed, have left the control of the division and regional council and are the 
property of the training center. Similarly, if such money is used to purchase equipment 
and other personal property for use in training and educational programs, then such 
property also is owned by the center. 

Finally, I find no statutory provision or rule of law requiring that interest earned on 
or property purchased with the grant and aid moneys appropriated and allocated or 
disbursed to a local training center may be recouped by the division or regional council 
in the event of decertification. Moreover, there does not appear to be either a contract 
or grant agreement which might govern the occurrence of either failure to use the funds 
for their intended purpose or decertification. Hence, it is my opinion that title passes to 
the local training center on allocation or disbursement of the funds thereto. Any interest 
earned on or property purchased with the funds is owned by the local training center and 
may not be recovered by the division or regional councile. 

078·83-June 5, 1978 

TAXATION 

WATER MANAGEMENT DISTRICTS, BASLN'S, 
AND SUBDISTRICTS-COMPENSATION 

FOR COUNTY TAX OFFICIALS 

To: Ernest Ellison, Auditor General, Tallahassee 

Prepared by: William D. Townsend, Assistant Attorney General 

QUESTIONS: 

1. If in a particular county within a water management district there 
also exists a basin bosrd, which basin board requests the governing 
board of the district to levy a tax and the basin board's tax is levied by 
the district in audition to a disMctwide tax, pursuant to ss. 192.091(2)(b) 
and (c), 373.0697(2), and 373.539(4), F. S., and such other statutory and 
regulatory provisions as may be applicable, what is the proper procedure 
for computing the commissions due the county tax officers for services 
performed in connection with the collection of this combined tax levy? 

2. If in a particular county within a water management district there 
does not exist a basin or subdistrict, or the existing basin or subdistrict 
chooses not to request the district to levy an ad valorem tax for basin 
purposes, so that the only tax levied by the water management district is 
for districtwide purposes, then under applicable statutory and regulatory 
provisions what is the proper procedure for computing the collll!ili!..,ions 
due the county tax officers for services performed in connection with the 
district tax levy? 

SUMMARY: 

The proper procedure for computing the rates of compensation for 
county tax officials for services in assessing and collecting ad 'Valorem 
taxes for basins and subdistricts within the several water management 
districts is governed by the explicit statutory provision, s. 373.0697(2), 
which states that the rate is to be the same as that applied to county 
taxes. 
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Additionally, pursuant to the provisions of s. 3 of Ch. 25270, 1949, Laws 
of Florida, s. 8(3) of Ch. 61·S91, Laws of Florida, and s. 373.539(4), F. S. 
(former s. 378.29, F. S.), construed together, and as implemented by s. 
192.091, F. S. (former s. 193.65, F. S.), tlie county property appraisers and 
the C'1>unty tax collectors should be compensated for theIr services in 
assessing and collecting ad valorem taxes for the several water 
mana~ement districts at the same rates as apply to county taxes. The 
cOJll1lllSSion rate for county property appraisers is that specified in s. 
192.091(1)(a), F. S., and the measure of compensation for county tax 
collectors is that prescribed by s. 192.091(2)(b), F. S. 

The answer to your inquiry involves the construction of Ch. 25209, 1949, Laws of 
Florida, from which Ch. 378, F. S. (now Ch. 373) derives, Ch. 25270, 1949, Laws of 
Florida, and s. 193.65, F. S., from which s. 192.091, F. S., is derived, and s. 373.539(4), 
F. S., former s. 378.29, F. S., s. 8(3) of Ch. 61·691, as well as s. 6, Ch. 73-190, and s. 12, 
Ch. 72-299, Laws of Florida (which are in pari materia with Ch. 25270), and the 
applicability of certain special laws involving counties lying within the district. 

In 1949, the Legislature of this state enacted two laws dealing with water and flood 
control. Chapter 25209, Laws of Florida, established the procedure by which a flood 
control disb:lct could be created and administered. This act provided in s. 29(4) that tax 
officers of the counties within the district were to receive compensation at rates provided 
by law for similar services or charges in other cases. This statute became Ch. 378, F. S. 
(now Ch. 373, F. S.), and s. 29(4) of Ch. 25209 became s. 378.29, F. S. (now s. 373.539(4), 
F. S.). The second law passed by the 1949 Legislature was Ch. 25270 which created the 
Central and Southern Florida Flood Control District. 

This later legislative enactment was "to facilitate the creation and initial operation of 
a district under said chapter," (Ch. 25209). Section 1, Ch. 25270, 1949, Laws of Florida. 
The date of the passage and effectiveness of this act is after that of Ch. 25209, and 
therefore deemed to be controlling as the later expression of the intent of the Legislature. 
Attorney General Opinion 064·93. Section 3 of Ch. 25270 provides: 

The tax assessor, tax collecto!' .•• of the respective counties within or partly 
within said district shall be entitled to compensation for services performed in 
connection with said tax at the same rates as apply to county taxes. (Emphasis 
supplied.) 

The same wording regarding compensation for county tax officers is found in s. B(3}, Ch. 
61·691, Laws of Florida, creating the Southwest Florida Water Management District to 
be operated 1l.nder and be governed by Ch. 378, F. S., now Ch. 373, F. S. 

A review of the history of the enabling acts of the South Florida and Southwest Florida 
Water Management Districts, Chs. 25270, 1949, Laws of Florida, and 61.691, Laws of 
Florida, reveals no material changes affecting these acts since their passage (for the 
purposes of this opinion). The history of the current stat\~te, s. 373.539(4}, F. S., former 
s. 378.29(4}, F. S., aemonstrates that it carries forward exactly the same provision as Ch. 
25209, Laws of Florida, and must therefore be construed in the same light as that 
enactment. In a previous opinion of this office, AGO 064-93, my predecessor concluded 
that because former s. 378.29, F. S. (now s. 373.539, F. S.), was substantially identical to 
s. 3, Ch. 25270 (as well as s. 8(3) of Ch. 61·691), and provided the same rate of 
compensation, and because the latter law is later in time, the rates provided for in Ch. 
25270 (as well as Ch. 61·691) were controlling, i.e., Ch. 25270 (and Ch. 61·691) as 
implemented by s. 193.65, F. S. (now s. 192.091, F. S.l, controls. 

At. the time of issuance of AGO 064·93, s. 193.65, F. S., was the statute which generally 
set out the rates of compensation to be paid to county tax officials for assessing and 
collecting county and district taxes. In that opinion it is noted that this statute was 
derived from Ch. 21918, 1943, Laws of Florida, and Ch. 20936, 1941, Laws of Florida, and 
that Ch. 25270, being the later law, controlled in the case of a conflict. The reasoning of 
and conclusion drawn in that opinion are equally applicable to the provisions ofs. 8(3) of 
Ch. 61·691. Section 193.65 provided special fees for assessing and collecting "district 
taxes." For county taxes the fees were 10 percent on the first $5,000 levied and collected; 
5 percent on the next $5,000; 3 percent on the balance to $50 million; and 2 percent on 
the remaining balance. The special rate for "district" taxes was 3 percent on an assessed 
valuation of $50 million and 2 percent on the balance. This statute, as to district taxes, 
would have been controlling and would have governed the rates of compensation of the 
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county tax officials for assessing and collecting the water management district taxes but 
for the fact that its passage antedates the passage of Ch. 25270 (as well as Ch. 61·691) 
which governs and provides that tax officials are to be paid at the rates applicable for 
county taxes (rather than those computed for special districts). 

In 1972, the Legislature enacted Ch. 72-299, Laws of Florida. That law created in part 
1, s. 12, the five water management districts. Subsequent to that enactment, Ch. 73·190, 
Laws of Florida, defined the boundaries of the districts and additionally amended Ch. 72-
299 by provisions in s. 6(13)(b) of thE' 1973 act which provided that tax &ssessors, tax 
collectors, and clerks of the circuit courts should be compensated "at thl;\ dame rates as 
apply to county taxes." This act subsequently became s. 373.0697, which is controlling of 
the rates of compensation for basins and subdistricts. It would be illogical to assume that 
the parent distncts would be taxed at a different rate than the basins or subdistricts for 
the same services. Therefore, there is continued evidence of the intent of the Legislature 
in that, during the time period between 1963 and 1973, the fees payable to property 
appraisers for services to water managemer.t and flood control districts were the same 
as those payable on county taxes in s. 193.65, F. S., quoted in AGO 064·93, as well as the 
rates for 1943 and 1963. In 1973, the Legislatur~ in s. 8, Ch. 73·172, amended s. 192.091(1) 
by deleting all of s. 192.091(1)(c), providing fot the commissions for assessing taxes for 
flood control and water management districts. Thus, the provisions of the statute dealing 
specifically with commissions for assessin!l' the taxes of water management districts were 
repealed, thereby placing property appraIsers under the provisions of s. 192.091(1), F. S. 
1973, and consequently oringing provisions of the statute relating to property ap.;I)raisers 
under the interpretation discussed above, i.e., s. 3 of Ch. 25270 (as well as s. 8(3) of Ch. 
61·691), as implemented by s. 192.091(1), F. S. 1973, as amended. Accordin~ly, 
commissions due property appraisers for services rendered to water management distncts 
should be based upon the rates which apply to the county taxing authorities under s. 
192.091(1)(a), F. S. 

In regard to commissions payable to county tax collectors, both Ch. 25270, 1949, and s. 
8(3), Ch. 61·691, specify that they are to be paid "at the same rates as apply to county 
taxes," and these statutes, together with s. 373.539, F. S. 1973, formerly s. 378.29, F. S., 
as construed in AGO 064-93, and as implemented by s. 192.091(2)(b), F. S., continue to 
govern the commissions payable to tax collectors for collecting water management 
district taxes, i.e., such commissions are those specified in s. 192.091(2)(b), F. S. Inasmuch 
as former s, 193.65(2), now s. 192.091(2), and s. 373.539 (former s. 378.29, F. S.) have 
remained substantially unchanged since the issuance of AGO 064-93 and 1n the 1965, 
1967, 1969, 1971, 1973, 1975, and 1977 statutes, it is apparent that the rationale applied 
in AGO 064·93 is still valid and its holding and result remain controlling of s. 192.091(2), 
F. S. (former s. 193.65(2), F. S.) and s. 373.539, F. S. (former s. 378.29, F. S.), As stated 
above, the enactment of s. 6(13)(b) of Ch. 73-190, Laws of Florida, now s. 373.0697(2), 
F. S., is a further indication of the continuation of this legislative intent. 

In passing, it should be noted that there have been numerous special laws purporting 
to control the rated of compensation in certain counties. Among these are Ch. 61·669, 
Laws of Florida (relating to Osceola County), Ch. 63-707, Laws of Florida (relating to 
Charlotte County), and Ch. 67-1245, Laws of Florida (relating to Collier County). As 
discussed in AGO 064·93, in view of decisions by the Supreme Court of Florida in State 
v. Shepard, 93 So. 667 (Fla. 1922), Manatee County v. Davidson, 181 So. 889 (Fla. 1938), 
State v. Bell, 91 So.2d 193 (Fla. 1956), and other cases cited in AGO 064·93, I do not think 
that acts similar to Chs. 61-669, 63-'/07, and 67·1245 should be held to have effectively 
replaced the Qrovisions of Ch. 25270, 1949 ([Ch. E?1.691J, in pertinent part, is identical), or 
s, 378.29(4), F. S. (now s. 373.539(4), F. S.), as nnplemented by s. 193.65, F. S. (now s. 
192.091, F. S.). Accordingly, all tax collectors should be compensated at the same rate as 
set forth in s. 192.091(2)(b), F. S., for collecting the tall..:!~ of the several water 
management districts. 
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TRAVEL EXPENSES 

SARASOTA·MANATEE AIRPORT AUTHORITY MEMBERS 

To: n': T. Harrison, Jr., Attorney, Sarasota-Manatee Airport Authority, Sarasota 

Prepared by: Joslyn Wilson, Assistant Attorney General 

QUESTION: 

078-84 

Are members of the Sarasota·Manatee l\irport Authority entitled to 
reimbursement for travel expenses in travelirig to and from their homes 
and the airport authority office, located on the Sarasota·Bradenton 
Airport? 

SUMMARY: 

In the absence of an express and explicit provision in the special act 
creating the Sarasota·Manatee AirJ?ort Authority, members of the airport 
authority are not entitled to reunbursement for travel expenses in 
traveling to and from their homes and the airport authority office. 

The Sarasota-Manatee Airport AuthOrity was created by Ch. 31263, 1955, Laws of 
Florida, as a "body politic and corporate" for the purposes of acquiring and maintaining 
airport facilities on behalf of the four participating political subdivisions-Sarasota and 
Manatee Counties and the Cities of Bradenton and Sarasota. Originally members of the 
airport authority were entitled to "be reimbursed for the amount of actual expenses 
incurred by them in the performance of their duties." Section 3, Ch. 31263, 1955, Laws 
of Florida. In 1977, the Legislature revised and consolidated the provisions regarding the 
Sarasota-Manatee Airport Authority; s. 3 was amended to provide: 

The members of the authority shall serve without compensation but shall be 
reimbursed for the amount of actual expenses incurred by them in the 
performance of their d ·ties. All travel expenses, subsistence and iodging 
expenses of members c~ the authority and of authority employees shall not 
exceed those prescribed by s. 112.061, Florida Statutes, unless actual reasonable 
expenses in excess of those prescribed by s. 112.061, Florida Statutes, are 
specifically authorized prior to the incurring of such expenses by action of the 
authority taken in a regular monthly meeting in which the question of such 
expenses appears as a separate item on the agenda. [Section 3(f), Ch. 77-651, 
Laws of Florida (effective October 1, 1977).] 

According to your letter, the airport authority is in doubt as to the propriety of paying 
the travel expenses of authority members traveling to and from their homes and the 
airport authority office and has therefore requested an opinion from this office regarding 
the propriety of such reimbursements for expenses incurred prior to October 1, 1977, as 
well as subllequcnt to October 1, 1977. 

The provisions and limitations contained in s. 112.061, F. S., the state Uniform Travel 
Expense Law, are applicable to "[a]ny ... authority, district, public body, body 
p,olitic . . . or any other separate unit of government created pursuant to law," and to 
'all public officers, employees, and authorized persons whose travel expenses are paid by 
a public agency," s. 112.061(1){a) and (2){a), F. S., except that "[t]he provisions of any 
special or local law, present or future, shall prevail over any conflicting provisions in [so 
112.061), but only to the extent of the conflict." Section 112.061(1){b)2., F. S. Thus the 
provisions of Ch. 31263, 1955, Laws of Florida, will prevail over any conflicting provisions 
contained in s. 112.061, regarding the travel expenses of the authority's members, but 
only to the extent of the conflict. Chapter 31263, 1955, Laws of Florida, and the 
subsequent amendment thereto in 1977 by Ch. 77·651, Laws of Florida, both, however, 
contain substantially the same requirement as s. 112.061 that the reimbursement of 
expenses be limited to those expenses incurred "in the performance of their duties." See 
s. 112.061(3)(a), F. S., requiring a signed statement by the traveler's supervisor stating 
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that such travel is on the official business of the state and s. 112.061(3)(b}, F. S., limiting 
travel expenses under s. 112.061 "to those expenses necessarily incurred by them in the 
performance of a public purpose authorized by law to be performed by the agency .... n 

Neither Ch. 31263, 1955, Laws of Florida, nor Ch. 77·651, Laws of Florida, expressly 
authorizes reimbursement for mileage or travel expenses incurred In traveling from the 
residence of the authority's members to the office or official headquarters ofthe authority 
and return. Compare s. 458.04(1}, F. S., in which the Legislature expressly authorized 
members of the Board of Medical Examiners to receive per diem and mileage as provided 
in s. 112.061 from their place of residence to the place of meeting and return; see also s. 
459.21 (State Board of Osteopathic Medical Examiners); s. 467.04 (State Board of 
Architecture); s. 470.06 (State Board of Funeral Directors and Embalmers); s. 473.21 
(State Board of Accountancy); s. 475.08 (Florida Real Estate Commission); and s. 476.18(3) 
(Barbers Sanitary Commissiou) which contain similar provisions. The right of a public 
officer to compensation for expenses incurred by him In the performance of an official 
duty must be found in a proVlsion of the constitution or a statute conferring it directly 
or oy necessary implication and an officer cannot recover compensation additional to the 
compensation fixed by statute for such expenses. 67 C.J.S. Officers s. 91(8.). 
Reimbursement for mileage incurred by members in traveling to and from their homes 
and the authority's office is not expressly authorized by the special acts establishing the 
airport authority. Moreover, this office has consistently illterpreted s. 112.061, F. S., to 
authorize reimbursement for travel expenses incurred only for travel away from the 
travelers' official headquarters as defined in s. 112.051(4), F. S. See. e.g., AGO's 077.123, 
077.117, 076·56, and 074·132. In AGO 075·237 this office concluded that district school 
board members are not entitled to reimbursement for mileage in traveling from their 
homes to the district's administrative headquarters; they are, however, entitled to 
"vi::inity mileage" when it is officially authorized and is clearly shown to be necessary to 
carry out their official duties. See s. 112.061(7)(d)2., F. S.; c{: AGO's 074-132 and 064·21. 
This interpretation is in keeping with the general principle that "[uJuless the legislature 
has expressly and explicitly included in the expenses to be allowed public officers the cost 
of travel from their homes to the places where their regular duties are to belerformed, 
such expenses are not a legitimate public charge." (f mphasis supplied.) 67 C. .S. Officers 
s. 91(b), p. 330. Accorci Attorney General Opinions Ui4·21 (circuit court judges); 072-248 
(state attorneys); 074·132 (district court of appeal judges); and 075-237 (district school 
board members; cf. Thompson v. Frohmi1ler, 107 P.2d 375, 376 (Ariz. 1940), in which the 
court stated that "it is going entirely too far to hold that the traveling expenses of officers 
from their places of residence to their offices are a 'necessary expense' In the conduct of 
their office, in the absence of statute expressly or by conclusive implication allowing the 
same." 

Thus neither the enabling legislation for the airport autbority nor s. 112.061, F. S., 
expressly authorizes reimbursement for mileage in travelinJi from the member's 
residence to the authority's headquarters and return. Section 3(t) of Ch. 77·651, Laws of 
Florida, empowers the authority to exceed only the rates or amounts prescribed by s. 
112.061. Any rates so exceeded, however, must be for travel in performance of a duty or 
function of the authority authorized by law; moreover, such expen~'>;s must be authori:z;ed 
by law, not by the authority. Reimbursement for expenses incurred in traveling to the 
authority's headquarters from a member's residence in the absence of express and 
explkit legislative authorization would not be a legitimate public charge. Accordingly, r 
am of the opinion that members of the Sarasota-Manatee Airport Authority were not, 
prior to 1977, and are not presently entitled to reimbursement for travel expenses 
lUcurred in traveling to and from their homes and the airport authority office. 
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078·85-June 8,1978 
(Revision of 078·71) 

COUNTIES 

EXTRA COMPENSATION OF CHAIRMAN OF BOARD 
OF COUNTY COMMISSIONERS 

To: John L. Mica, Representative, 39th District, Tallahassee 

Prepared by: Joslyn Wilson., Assistant Attorney General 

(See 078·71 for queation) 

SUMMARY: 

078·85 

Chapter 57·507, Laws of Florida, a special or local act relating to 
Orange County, is not currently in effect and has no legal effect or 
operation on the additional com,Pensation of the Chairman of the Orange 
County Board of County CotnmlSSioners, having been eX}lressly repealed 
and supplanted by Ch. 61-1387, Laws of Florida, and would not be revived 
by the subsequent repeal of Ch. 61-1387 by Ch. 65·785, Laws of Florida. 
Under the express provisions of s. 2.04, F. S., the repeal of Ch. 61·1387 by 
Ch. 65·785, Laws of Florida, does not operate to revive Ch. 57·507, in the 
absence of an express ~rovision in Ch. 65-785 so providing. Chapter 65·785 
contains no sucli prOVISion for the revival of Ch. 57·507. 

As I indicated to you in our recent telephone conversation, I have considered it 
necessary to reexamine the statements and conclusions in AGO 078·71 and, upon further 
consideration, I find it necessary to recede from and revise AGO 078-71. First, I must 
emphasize that this opinion is limited to the precise question presented in your letter, 
that is, is Ch. 57·507, Laws of Florida, currently in effect? My response to this question 
is, as in AGO 078·71, in the negative. 

Section 1 of Ch. 57·507, Laws of Florida, assuming the validity thereof, authorized and 
reqnired the Chairman of the Board of County Commissioners of Orange County to be 
paid $100 a month in additi 'U to his salary as county commissioner. In 1961 the 
Legislature by Ch. 61-1387, !..aws of Florida, assuming the validitr thereof, expressly 
repealed and supplanted Ch. 57·507, effective October 1, 1961. Section 1 of Ch. 61-1387 
provided: 

The Chairman of the Board of County Commissioners in all counties having a 
population of not less than two hundred thirty thousand (230,000) and not more 
than three hundred t.1j,ousand (300,000) according to the latest official statewide 
decennial consus, shall be paid five hundred dollars ($500.00) per annum in 
addition to his salary as County Commissioner, payable in equal monthly 
installments. 

Section 2 of Ch. 61-1387 expressly repealed s. 1 of Ch. 57·507. Section 2 of Ch. 65·785, 
Laws of Florida, assuming the validity thereof, expressly repealed s. 1 of Ch. 61-1387, 
Laws of Florida, effective July I, 1965, and s. 1 of Ch. 65-785 provided that the chairman 
of the board of county commissioners in all counties having a population of not less than 
230,000 and not more than 300,000 according to the latest official decennial census should 
be paid $900 per annum in addition to his salary as county commissioner, payable in 
equal monthly installments. At the time Cha. 6i.-1387 and 65 .... '85, Laws of Florida, were 
enacted, Orange County was the only county within the state with a population within 
the population brackets set forth in s. 1 of Ch. 61-1387 and s. 1 of Ch. 65-785. See Florida 
Statutes 1967, Vol. 3 at p. 5418, which shows that, under the 1960 Official Florida State 
and Federal Decennial Census, Orange County had a population of 263,540 and was the 
only county in th~ state ,vithin the population range of 230,000 to 300,000. Chapter 65-
785, Laws of Florida, was subsequently repealed jJy s. 2, Ch. 71·29, Laws of Florida. 

You inquire as to whether Ch. 57·507, Laws of Florida, would be revived by the repeal 
of Ch. 61-1387 by Ch. 65·785, Laws of Florida. Under the common law, when a repealing 
statute is itself repealed, the first statute is revived without any formal words for that 
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purpose in the absence of a contrary intention ex~ressly declared or necessaril~ implied 
from the enactment by which the last repeal is efiected. 82 C.J.S. Statutp.$ a. 307(n), at p. 
523. This common law rule, however, has been changed by statute in Florida. Section 
2.04, F. S., provides: 

No statute of this state which has been repealed shall ever be revived by 
implication: that is to say, if a statute be passed repealing a former statute, and 
a third statute be passed reI'ealing the second, the repeal of the second statute 
shall in no case be construe(l to revive the :first, unless there be express words 
in the said third statute for this purpose. 

See generally State v. Sholtz, 169 So. 849, 853 (Fla. 1936): State ex reI. Scott v. 
Christensen, 170 So. 843 (Fla. 1936), and 82 C.J.S. Statutes fl. 307(a), at p. 524. Applying 
the aforementioned statutory provisions to the instant inquiry, it seems clear that Ch. 57· 
507, Laws of Florida, having been expressly repealed and supplanted by Ch. 61·1387, 
Laws of Florida, would not be revived by the subsequent repeal of Ch. 61-1387 by Ch. 65-
785, Laws of Florida, absent an express provision in Ch. 65-785 so providing. Chapter 65· 
785 contains no such provision for the revival of Ch. 57-507. Accordingly, it is my opinion 
that Ch. 57-507, a local or special act relating to Orange County, is not currently in effect 
and has no legal effect or operation on the additional compensation of the Chairman of 
the Orange County Board of County Commissioners, having been expressly repealed and 
supplanted by Ch. 61·1387, Laws of Florida, and would not be revived by the subsequent 
repeal of Ch. 61·1387 by Ch. 65·785. 

078-86-June 8,1978 

STATE MINIMUM BUILDING CODES 

DO NOT INCLUDE THE "STANDARD FAMILY OF CODES" 

To: William H. Ravenell, Secretary, Department of Community Affairs, Tallahassee 

Prepared by: Sharyn L. Smith, Assistant Attorney General, and Dennis J. Wall, Legal 
Research Assistant 

QUESTION: 

Does the reference to the Standard Buildinff Code, 1976 edition, include 
those requirements for plumbing, mechamcal, and gas construction 
which are published as separate documents and are commonly referred 
to as the "standard family of codes"? 

SUMMARY: 

The State Minimum Building Codes enumerated in s. 553.73(2), F. S., do 
not include the "Standard Family of Codes" promulgated by the 
Southern Standard Building Code Congress International, Inc. 

Section 553.73(1) and (2), F. S., provides in pertinent part as follows: 

(I) By January 1, 1978, local ffovernments and state agencies with building 
construction regulation responsibIlities shall adopt a building code which shall 
cover all types of construction. Such code • • . shall be in addition to the 
requirements set forth in Chapter 527, which pertains to liquefied petroleum 
gas, and parts I, II, and III of this chapter which pertain to plumbing, electrical, 
and glass construction standards, respectively. 

(2) There is hereby created the State Minimwn Building Codes which shall 
consist of the followin15 nationally recognized model codes: 

(a) Standard Building Code, 1976 edition; 
(b) National Building Code, 1976 edition; 
(c) EPCOT Code, 1977 edition; 
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(d) One and Two Family Dwelling Code; [and) 
(e) The South Florida Building Code, 1976 edition. 

Each local government and state agency with building construction regulation 
responsibilities shall adopt one of the State Minimum Building Codes as its 
building code If the One and Two Family Dwelling Code is adopted for 
residential construction, then one of the other recognized model codes must !Je 
adopted for the regulation of other residential and nonresidential structures. 
The State Minimum Building Codes shall include the provisions of part V 
relating to accessibilit.y by handicapped persons. (Emphasis supplied.) 

It will be noted from an examination of the italicized language of s. 553.73(1), supra, that 
the State Minimum Building Codes are in addition to the requirements set forth in Ch. 
527 and the construction standards set forth in parts I, II, and III of Ch. 553, F. S. 
Chapter 527, F. S., sets forth certain requirements and restrictions regarding the sale 
and handling of liquefied petroleum gas, as defined in s. 527.01(1), F. S. Part I of Ch. 553, 
F. 8., is the "Florida Plumbing Control Act of 1951." s. 553.01, F. S., and, by the 
provisions of s. 553.06, F. S., 

Chapter VIII of the Florida State Sanitary Code of the Department of Health 
and Rehabilitative Services, adopted in accordance with chapter 381, is hereby 
adopted as the State Plumbing Code ...• (Emphasis supplied.) 

Part II of Ch. 553, F. S., sets forth the "Florida Electrical Code." Section 553.15, F. S. 
(Part III of Ch. 553, F. S., not pertinent to your question, pertains to "the use of safety 
glazing materials in all glass doors, bathtub and shower enclosures, and hazardous 
locations in all .l>hases of construction .... " Section 553.24, F. S.) It is clear that the 
Legislature has mtended for the State Minimum Building Codes set forth in s. 553.73(2), 
supra, to be in addition to the provisions of Ch. 527 and of parts I, II, and III of Ch. 553, 
F. S., which pertain to liquefied petroleum gas, the State Plumbing Code, the Florida 
Electrical Code, and the use of safety glazing materials in connection with construction 
illvolving glass, respectively. See title to Ch. 77·365, Laws of Florida, the first secti(lrl of 
which act amended s. 553.73(1) and (2), F. S., as set forth above, said title reading in 
pertinent part as follows: 

AN ACT relatinEf to building codes; .. , requiring that, by a certain date, local 
governments and state agencies which regulate building construction shall 
adopt one of certain model buildin&, codes designated as the State Minimum 
Building Codes, including provislOns of state law on accessibility by 
handicapped persons in addttion to certain state laws regulating liquefied 
petroleum gas, plumbing, electrical, and glass construction .... (Emphasis 
supplied.) 

Therefore, I am of the opinion that the State Minimum Building Codes enumerated in 
s. 553.73(2), F. S., are in addition and supplementary to the above-cited state laws 
",regulating liquefied petroleum gas, plumbing, electrical and glass construction," which. 
state laws provide the basic source of reference for, inter alia, gas, plumbing, electrical, 
and glass construction standards. Had the legislature intended to include the "Standard 
Family of ClJdes" in the operation of s. 553.73, F. S., it would have done so by express 
language to that effect; mstead, the Legislature chose the precise term "Standard 
Building Code, 1976 edition," to effectuate its intent. The precise words appearing in a 
constitutional or statutory provision must be taken to express the intent of such 
provisions where that is at all possible. E.g., Thayer v. State, 335 So.2d 815, 816·817 (Fla. 
1976); City of Tampa v. Birdsong Motors, Inc., 261 So.2d 1, 5 (Fla. 1972); Brooks v. 
Anastasia Mosquito Cont. Dist., 148 So.2d 64, 66 (1 D.C.A. Fla., 1963). 

Section 553.73(6), F. S., referred to in your letter, mereLy provides in pertinent part 
tha~, upon adoption of one of the State Minimum Building Codes, the municipality, 
county, Ol'state agency adopting same may. in its determination, divide such code into a 
number of segments. "These segments may be identified as building, mechanical, 
electrical, plumbing, and fire prevention codes, or by other titles as are deemed proper." 
Section I, Ch. 77·365, Laws of Florida, brought forward in pertinent part as s, 553.73(6), 
F. S. The aforementioned subsection thus provides for a discretionary segmentation of 
the State Minimum Building Code which is adopted by a given municipality, c'Junty, or 
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state agency; it does not on its face provide any authority to include or exclude any 
substantive portion of the code which such municipality, county, or state agency has 
chosen to adopt. 

Your question is answered in the negative. 

07B·S7-June 15, 1978 

LOTrERIES 

CABLE TELEVISION BINGO GAMES 

To: Robert E. Stone, State Attorney, Stuart 

Prepared by: George R, Georgie!f, Assistant Attorney General 

QUESTION: 

Does a cable television bingo game, as outlined below, violate any of 
the Florida lottery prohibitions as embodied in the Florida Statutes, Ch. 
849? 

SUMMARY: 

A cable television bingo game to be },llayed by the viewing public, 
sponsored by merd~8.nts who buy advertISing on the medium, on cards 
secured either at the merchants' organizations or at the cable television 
office, would violate s. f!l49.09, F. S., which prohibits lotteries. 

GAME OUTLINE: The cable TV station would sell advertising timtl to lo~al merchants 
as sponsors of the TV bingo game. The cost of advertising time would be the same as for 
any other televised program in that time slot. 

Bingo cards would be distributed, free of charge, at all of the sponsoring merchants' 
locations and at the cable TV office. Participants would pick up the bingo cards at the 
above locations and then play the game by watching the local cable TV channel to 
determine the numbers to place on their card. One prize of $100 would be awarde.} for 
each day the program is aired and would be picked up at the cable TV office. Although 
the bingo cards would be available to anyone who wanted them, in order to play the 
game participants would have to have access to a television set with the cable TV 
hookup. 

Section 849.093, F. S., reads as follows: 

849.093 Charitable, nonprofit organizations; certain endeavors 
permitted.-

(1) None of the provisions of this chapter shall be construed to prohibit or 
prevent nonprofit or veterans' organizations engaged in c.haritable, civic, 
community, benevolent, religious or scholastic works or other similar activities, 
which organizations have been in existence for a period of 3 years or more from 
conducting bingo games or guest games, provided that the entire proceeds 
derived from the conduct of such games shall be donated by such organizations 
to the endeavors mentioned above. In no case shall the proceeds from the 
conduct of such games be used for any other purpose whatsoever. 

(2) If an organization is not engaged in efforts of the type set out above, its 
right to conduct bingo or guest games hereunder shall be conditioned upon the 
return of all the proceeds from such games to the players in the form of prizes. 
If at the conclusion of play on any day during which bingo or guest is allowed 
to be played under this section there remain proceeds which have not been paid 
out as prizes, the nonprofit organization conducting the game shall at the .next 
scheduled day of play conduct bingo or guest games without any charge to the 
players and shall continue to do so until the proceeds carried over from the 
previous days played have been exhau$ted. This provision in no way extends 
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the limiv..tion on the number of prize or jackpot games allowed in one night as 
providljd for in subsection (4). 

(3) The number of days during which such organizations as are authorized 
hereunder may conduct bingo or guest games per week shall not exceed two. 

(4) No jackpot shall exceed the value of $100 in actual money or ita 
equivalent and there shall be no more than one jackpot in anyone night. 

(5) There shall be only one prize or jackpot on anyone day of play of $100. 
All other game prizes shall not exceed $25. 

(6) All persons involved in the conduct of any bingo or guest game must be 
a resident of the community where the organization is located and a bona fide 
member of the organization sponsoring such games and shall not be 
compensated in any way for operation of said bingo or guest game. 

('/) No one under 21 years of age shall be allowed to play. 
(~) Bingo or guest games shall be held only on property owned by the 

nonprurtt orglf ~ization or by the charity or organization that will benefit DY the 
proceeds, on property leased full time by such organization for a period of not 
less than 1 year, or on property owned by and leased from another nonprofit 
organization qualified under this section. 

(9) Any organization or other person who willfully and knowingly violates 
any provision of this section is guilty of a misdemeanor of the first degree, 
punishable as provided in s. 775.082 or s. 775.083. For a second or subsequent 
offense, the organization or other person is guilty of a felony of the third 
degree, punishable as provided in s. 775.082, s. 775.083 or s. 775.084. 

Clearly, the first group to which the legislation refers (see subsection (1) above) does 
not contemplate the playing of bingo either by television stations (cable or otherwise) or 
merchants. 

It is equally clear that the second group (su.bsection (2) above) referred to in the 
legislation does not include either such television stations or such m"lrchants. 

Accordingly, if neither the television stations nor the merchants who may advertise 
thereon fall within either category of the organizations permitted to play bingo in 
conformity with s. 849.093, supra, bingo cannot be played in the manner outlined above. 

I further observe that the penalty for a violation of playing bingo in a fashion contrary 
to the manner set out in s. 849.093, supra, is that of a misdemeanor in the fir!:lt degree. 
That applies only to organizations or entities who are qualified to play bingo under the 
statute, but do it i!'l contravention thereof. 

If an organizaUon or an enterprise is not authorized by statute to play bingo, then its 
endeavor in so ({'.>ing is characterized a lottery as proscribed by s. 849.09, F. S. One who 
violates that sec~on is at least guilty as a misdemeanant and possibly as a felon. 

Prohibited lotteries in Florida consist of three elements: A prize, an award by chance, 
and consideration. The clear authority for this conclusion may be found in the cases of 
Little River Theatre Corporation v. State ex rel. Hodge, 135 Fla. 854, 185 So. 855; and 
Blackburn v. Ippolito, 156 So.2d 550. . 

It is obvious that a prize is to be awarded to whomever plays the game contemplated 
by this promotional endeavor. It is equally obvious that such prize will be diRtributed by 
a chance mling 0\1t of a bingo card. The consideration, when viewed in light of the two 
authorities ante, is equally obvious. It seems clear that the promotional endeavor 
contemplated by the inquiry made of your office, if implemented, would be in violation 
of Florida's law against lotteries. 

078·88-June 15, 1978 

COUNTY ROADS 

LIMITATIONS OF BOARD OF COUNTY COMMISSIONERS IN 
EXPENDTI'URE OF PUBLIC FUNDS FOR CONSTRUCTION, 

MAINTENANCE, AND REPAIR 

To: Robert S. Ryder. Marion County Attorney, 0.!ala 

Prepared by: Dennis J. Wall, Assistant Attorney General 
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QUESTIONS: 

1. May the board of county commissioners of a noncharter county 
expend public funds for constructing and maintaining any road wher.e 
said county does not have a specific dedication to the public to utilize said 
road or said county does not have any ownership of the right-or-way for 
said road, where the county has not maintained said road for a period of 
4 years, 61' where the public has no prescriptive right for the utilization 
of said road? . 

2. May the board of county commissioners of a nonchader county 
expend public funds for the maintenance of roads in subdivisions that 
were recorded prior to 1925? 

3. May the board of county commissioners of a noucharter county 
expend public funds for establL<;Ihing and constructing roads in 
subdivisions which were recorded prior to 1925 where there is no specific 
dedication to the public for said roads or conveyance to said county of a 
right-of-way for said roads? 

SUMMARY: 

Unless a road is a county road o;J?en to and set apart for the public-
such as by acquisition of a prescriptIVe right in a road by the members of 
the public in the county, by operation of law under s. 95.361(1}, F. S., or 
by the principles of common law dedication-and unless ~e expenditure 
of public funds for the construction, maintenance, or repair of such a 
road would thereby serve a county public purpose, the board of county 
commissioners may not expend public funds for such purpose, whether 
such roads are designated as being dedieated to the public on a plat 
recorded prior to or after 1925. 

AS TO QUESTION 1: 

In order for a board of county commissioners to expend public funds for the 
construction and maintenance of a road, the road must be a "public" one, i.e., the 
expenditure must be for a public purpose. 

The fundamental criterion for the expenditure of county funds is that such 
expenditure will serve a county as contrasted to a private purpose. Article VII, 
s. 1, State Const., impliedly limits the imposition of taxes and the expenditure 
of tax revenues to public purposes .... A private road is, by its very nature, 
not available to the publIc, and the public has no right to travel by motor 
vehicle thereon. This being the case, the repair or maintenance of such a road 
cannot serve a public or county purpose. [Attorney General Opinion 073·222.J 

Cf. Escambia County Bd. County Comm'rs v. Bd. Pilot Comm'rs, 42 So. 697, 701·702 (Fla. 
1906); AGO's 075·309 and 059·133. Such a road as you describe would appear to be a 
private one, although the authority of a county with respect to a particular road and 
questions as to whether the county has acquired a right-of·way or an east~rnent for county 
public road purposes are mixed questions of law ana fact which must be determined by 
the courts in appropriate adversary proceedings initiated for that T.>urpose. This office is 
not a fact-finding body and as such is without power to adjudicate such matters. E.g., 
AGO's 078·63, 075·309, and 074-176. Attorney General Opinion 073·222 sets forth several 
ways in which a county may acquire the right to use land for county public roadway 
purposes, and I shall briefly summarize them. First, the public (as distinct from the 
county) may acquire the right to use land as a roadway by prescription. fd.; see Downing 
v. Bird, 100 So.2d 57, 64.·66 (Fla. 1958); Spain v. Minder, 34.6 So.2d 139, 139·140 (1 D.C.A. 
Fla., 1977) (Boyer, C. J., spec. conc.); Orange Blossom Hills, Inc. v. Kearsley, 299 So.2d 
75, 76·77 (1 D.C.A. Fla., 1974), the last-mentioned case invnlving aprescriptive easement 
by members of the public in Marion County. See also I Elliott, A '[reatise on the Law of 
Roads and Streets s. 5 (4th ed. 1926). 

Second, a county may acquire a right·of·way on land for use as a public :road by 
operation of law under s. 95.361(1), F. S., the application of wlJch to the facts of a given 
case !'1left solely to the courts. E.g., AGO's 074·176 and 073·257 (same as to s. 337.31(1), 
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F. S., brought forward as s. 95.361(1), F. S. rl977]); cf. State Dept. of Transportation v. 
Florida E. Coast R., 230 So.2d 726, 728 (3 D.C.A.), cert. denied, 239 So.2d 587 (Fla. 1970). 

Third, there can be common law dedication of land for use as a public road by express 
word or unequivocal act of the owner thereof, coupled with an acceptance by the public 
of the dedication, such as by use of the land. E.g., City of Miami v. Florida E. Coast R., 
84 80. 726, 729 (Fla. 1920); Mainor v. Hobbie, 218 So.2d 203, 205 (1 D.C.A.), app. 
dismissed, 225 So.2d 530 (Fla. 1969); AGO 078-63. 

Your first. question as stated is answered in the negativE>. 

AS TO QUESTION 2: 

I assume for purposes of this question that you refer to a plat recorded prior to 1925 
upon which a road or roads are designated as being dedicated to the public. Chapter 
10275, 1925, Laws of Florida, was the first legislative effort to regulate the filiLg for 
record of maps and plats in Florida. Attorney General Opinion 071-307. Section 10, Ch. 
10275, 1925, Laws of Florida, provided as follows: 

Before said map or plat shall be presented to the County Clerk for record, the 
owner or owners shan cause to De placed thereon a certificate of approval by 
the County Commissioners, Town Board, or Council, or the Board of 
Commissioners (in municipalities having a commission fonn of government) or 
their accredited representatives, having jurisdiction over the land described in 
the said map or plat. However, such approval shall not bind the County 
Commissioners, Town Board, City Council or Board of Commissioners to open 
up and keep in repair any parcels dedicated to the public in any map or plat so 
offered, bu~ they may exercise such right at any time. (Emphasis supplied.) 

One effect of the above-quoted statute was to require all plats recorded after the 
effective date of the act, June 11, 1925, see s. 15, Ch. 10275, supra, to be approved by the 
appropriate governmental body: 

If the plat or map is wholly within a municipality and is approved by the proper 
city officials then it does not have to be approved by the Board of County 
Commissioners. If the map or plat is of property not within a municipality then 
the approval of the County Commissioners should be had. [Attorney General 
Opinion of May 5, 1926, Biennial Report of the Attorney General, 1925-1926, p. 
385.] 

Accord: Attorney General Opinion 071·307. Thus, the approval required by the foregoing 
statute did not operate as an acceptance of an attempted public dedication by plat. 
Following approval of any such map or plat, the exercise of the rij:lht to affinnatively 
accept the specified dedication could be effectuated by fonnal or mfonnal act of the 
county or by use by the public, in conformity with the principles of common law 
dedication by plat. See AGO's 078-63, 075-309, 059-133, and the authorities cited and 
discussed therein. The Supreme Court of Florida has held that 

. . . [a] common-law plat has no effect as a conveyance, and an offer to dedicate 
thereby created may be revoked by the owner or his grantee at any time before 
acceptance by the public. After a common-law dedication is once accepted by 
the public, it is irrevocable except ,vith the consent of the public and of those 
persons who have vested rights in such dedication. The acceptance of a 
common-law dedication need not immediately follow the offer to dedicate, but 
must be within a reasonable time and before withdrawal by the offerer. What 
constitutes a revocation of an offer to dedicate depends very largely upon the 
circumstances and is usually a question of fact .... [City of Miami v. Florida 
E. Coast R, 84 So. 726, 730 (Fla. 1920).] 

Accord: Marion County v. Gary, 88 So.2d 749, 750-751 (Fla. 1956); Winter v. Payne, 15 So. 
211, 213 (Fla. 1894). The burden of proving acceptance within a reasonable time lies with 
the governmental body asserting same: 

Acceptance of such an offer of dedication maY be by fonnal resolution of the 
proper authorities or by public user. The burden of proving acceptance of an 
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offer to the public to dedicate lands for streets, alleys, and parks is upon the 
county or municipality asserting it. . . . No dedication IS complete until 
acceptance by the public. [City of Miami v. Florida E. Coast R., supra, at 729.] 

Accord: Marion County v. Gary, supra; Kirkland v. City of Tampa, 78 So. 17,20-21 (Fla. 
1918). As a matter of the law governing private property interests, as opposed to the law 
governing public dedications, purchasers of platted subdivision lots who take in a sale 
made with reference to the subdivision plat may acquire a right or rights in the nature 
of an easement with regard to roads or other "public" areas designated on said plat. Eg., 
Burnham v. Davis Islands, Inc., 87 So.2d &7, 100 (Fla. 1956); McCorquodale v. Keyton, 63 
So.2d 906, 909·911 (Fla. 1953); AGO 078·63. Such an easement may be used by the holder 
thereof in a manner consistent with an established public user of such roads or areas, 
e.g., Wilson v. Dunlap, 101 So.2d 801, 804-805 (Fla. 1958); see Price v. Stratton, 33 So. 644, 
646·647 (Fla. 1903); Porter v. Carpenter, 21 So. 788, 790 (Fla. 1897), or such a private right 
may arise and be exercised in the absence of public: acceptance of the dedication, sucn as 
the right to make use of the road or area and the right to keep the road or area open 
for public use. E.g., Powers v. Scobie, 60 So.2d 738, 739-740 (Fla. 1952); Florida E. Coast 
R. v. Worley, 38 So. 618, 623 (Fla. 1905); cf. Smith v. Horn, 70 So. 435, 435-437 (Fla. 1915). 
However, as I have stated herein, it is not the province of this office but that of the courts 
to determine such questions of fact and adjudicate such rights. See City of Miami v. 
Florida E. Coast R., supra, at 730; cf. Escambia County Bd. County Comm'rs v. Bd. Pilot 
Comm'rs, supra, at 702. 

To summarize the foregoing general principles of law with specific reference to your 
precise question, a county may not expend public funds for maintenance of roads 
designated as having been dedicated to the public on a plat recorded prior to 1925, unless: 
The county has formally or informally or by public user accepted any such offer of public 
dedication; the county has so accepted sucP. Ilfi'er prior to revocation t.hereof by the 
dedicator or his successors in interest; the roads in question are in fact used or to be used 
as county public roads; and the expenditure of such funds would serve a county public 
purpose. 

AS TO QUESTION 3: 

My reply to your first and second questions adequately answers your third question 
and it therefore requires no specific answer. 

078-89-June 15, 1978 

ELECTION LAW 

POWER OF ATrORNEY NOT AUTHORITY FOR SIGNING 
• VOTER REGISTRATION APPLICATION 

To: H. Jerome Davis, Manatee County Supervisor of Electiol'1.S, Bradenton 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTION: 

May a daughter who has been granted power of attorney for her 
mother. sign the application for voter registration on hehalf of her 
mother? 

SUMMARY: 

In the absence of statutory authority, an agent may not be appointed 
to register a person to vote. 'l'herefore, a daughter who has been granted 
power of attorney for her physically and mentally impaired mother is not 
authorized to sign an application for voter registration on behalf of her 
mother; hence, a registration made in such a manner would be invalid. 
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Your question is answered in the negative. 
Your letter advises that a person who has been granted power of attorney for her 

mother has requested that you register her mother as an elector. You state that the 
mother is 89 years old, bedridden, unable to write, "and does net have all her mental 
faculties," although she has not been adjudicated mentally incompetent. However, she is 
unable to sign her name or even to make a mark to substitute as a signature. You state 
that the daughter wishes to fill out and sign tJ.e registration application form for her 
mother, presumably as her mother's "agent," by virtue of the power of attorney which 
she has been granted. 

This office has stated on previous occasions that the State Constitution, as construed 
by the courts, provides essentially for universal suffrage for all residents of the state ,~'ho 
have reached the age of majority if they are registered as provided by law. Section 2, 
Art. VI, State Const. The only disqualifications to voting are found at s. 4, Art. VI, State 
Const.: 

No person convicted of a felony, or adjudicated in this or any other state to be 
mentally incompetent, shall be qualified to vote or hold office until restoration 
of civil rights or removal of disability. 

Accordingly, in AGO 074-15, it was concluded that a resident of a Sunland Training 
Center who was otherwise qualified to vote was eligible to register and vote in an 
election, provided that such person had not been adjudicated mentally incompetent. 
Similarly, in AGO 077-1, this office stated that a person who has been adjudicated 
physically incompetent continues to be eligible to vote, provided such person is duly 
registered as an elector. Application of the foregoing constitutional provisions and 
Attorney General Opinions to your inquiry compels the conclusion that the woman 
described in your letter is eligible to register to vote, notwithstanding any physical or 
mental impairment, provided she is otherwise qualified to vote. The remaining 
consideration, therefore, is whether or not the daughter, who has been granted power of 
attorney, may make an application for registration as an elector on behalf of her mother.. 
See s. 97.051, F. S., providing that one making an application for registration shall 
subscribe to an oath; Rnd also execute a written statement, under oath, that he has never 
previously registered to vote in any other jurisdiction or that, if previously registered 
elsewhere, he has requested that such prior registration be canceled. 

It is well established that power3 of attorney are to be construed in accordance with 
the general rules governing the law of agency. 3 Am. Jur.2d Agency s. 28. A power of 
attorney has been defined as "an instrument in writing by which one person, as principal, 
appoints another as his agent and confers upon him the authority to perform specified 
acts or kinds of acts on behalf of the principal." Id., s. 23, at p. 433. See also s. 709.08, 
F. S., providing that a principal may create a durable family power of attorney by 
executing a power of attorney which designates a family member as attorneY in fact. 

An agent appointed pursuant to a power of attorney may be authorized to do whatever 
one can lawfully do individually, except those acts so peculiarly personal that their 
performance cannot be delegated. 2A C.J.S. Agency s. 25; Rich Printing Co. v. McKellar's 
Estate, 330 S.W.2d 361, 380 (Tenn. Ct. App. 1959); Zeeb v. Atlas Powder Co., 87 A.2d 123, 
127 (Del. 1952); Skala v. Lehon, 175 N.E. 832, 834 (Ill. 1931). The authorities and 
decisional case law are in general accord that the acts of voting and registration are of 
such personal character that they may not be delegated to an agent, in the absence of 
statutory authority. 25 Am. Jur.2d Elections ss. 95, 235; 29 C.J.S. Elections ss. 46,201(1); 
O'Brien v. Fuller, 39 A.2d 220, 224 (N.H. 1944); Rich Printing Co. v. McKellar's Estate, 
supra. 

My examination of the Florida Statutes reveals no provision therein which permits one 
to delegate to an agent the authority to register as an elector for him or her. Compare 
Gonzalez v. Stevens, 427 S.W.2d 694 (Tex. Civ. App. 1968), in which the court considered 
a Texas statute which permitted certain family members to act as agent of another 
family member applying for registration. Florida law expressly requires that a person 
must be registered as an elector in order to be entitled to vote. Section 97.041(4), F. S. 
Registration of voters, moreover, can bo made only in the manner provided by law; a 
registration made in any other manner is not a legal registration. State ex reI. Martin v. 
County Commissioners of Sumter County, 20 Fla. 859, 861 (1884). Therefore, it is clear 
that your question must be answered in the negative. 
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078-9O-June 15, 1978 

TRAVEL EXPENSES 

TRAVELER ON STRAIGHT PER DIEM NEED NOT REDUCE 
CLAIM BECAUSE OF RECEIPT OF FREE LODGING 

To: Reubin OV. Askew, Gouernor, Tallahassee 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUESTION: 

Must a traveler who is on straight per diem pursuant to s. 112.0S1(S)(a}1. 
or (c)1., F. S., make a deduction from his or her travel expense voucher 
for complimentary lodging? 

SUMMARY: 

A traveler who is on straight per diem pursuant to either s. 
112.0S1(6)(a)l. or (c)1., F. S., is not required by s. 112.0S1 to reduce his per 
diem claim because of his having received free lodging. Entitlement to 
straight per diem under s. 112.0S1(6)(a)1. and (c)1. is based and calculated 
on increments of travel time, not on actual expenditures for lodging or 
meals. However, a traveler on straight per diem pursuant to s. 
112.061(S)(a)l. or (c)1. must reduce his claim in an appropriate amount if 
meals or lodging are included in a conference or convention registration 
fee also claimed, or if the traveler receives meals or lodging at a state 
institution. 

This opinion is concerned solely with an authorized traveler's entitlement to the 
statutorily prescribed per diem allowance under s. 112.061(6)(a)1. and (c}1., F. S. No 
question was presented and no opinion is expressed as to any provision of part III of Ch. 
112, F. S. (the Code of Ethics for Public Officers and Employees), or s. 111.011, F. S. 
(which is cumulative to provisions of part III of Ch. 112), or any other statute which 
might regulate the proVlding to or receiving by public officers and employees of free 
lodging. Also, pursuant to your request, I have excluded policy considerations and 
recommendations from this opinion. 

The statutory basis for calculation of and entitlement to per diem while traveling on 
official business, as opposed to any other method of payment or reimbursement for travel 
expenses, is increments of actual travel time. To be allowed per diem, a traveler must be 
reasonably and necessarily required to stay overnight. Section 112.061(5)(a), F. S. 
Straight per diem may be all"Jwed for two statutory classes of travel: Class A, defined by 
s. 112.061(2)(k.), F. S., as "(c]ontinuous travel of 24 hours or more away from official 
headquarters," ruJ.d Class B, which is defined by s. 112.061(2)(1), F. S., as "[clontinuous 
travel oness than 24 hours which involves overnight absence from official headquarters." 
Section 112.061(2)(i), F. S., defines a "travel day" as a period of 24 hours consisting of 4 
quarters of 6 hours each. For the "purposes of reimbursement and methods of calculating 
fractional days of travel," s. 112.061(5)(a), F. S., prescribes the following formula for 
computation of per diem allowances for Class A and Class B travel: 

The travel day for Class A travel shall be a calendar day (midnight to 
midnight). The travel day for Class B travel shall begin at the same time as the 
travel period. For Class A and Class B travel, the traveler shall be reimbursed 
one-fourth of the authorized rate of per diem for each guarter, or fraction 
thereof, of the travel day included within his travel period. Class A and Class 
B travel shall include any assignment on official business outside of regular 
office hours when it is considered reasonable and necessary to stay overnight 
and for which travel expenses are approved. 

The above statutory per diem formula does not incorporate any restrictions on the per 
diem allowances it contem.elates and does not mention actual expenditures for lodging 
and meals. Cf. s. 112.061(5)(b), F. S., which prohibits reimbursement on a per diem basis 

226 



ANNUAL REPORT OF THE ATTORNEY GENERAL 078-90 

for Class C travel and prescribes a schedule for meal allowances. The basis forfayment 
or reimbursement on straight per diem is the number of quarters of a trave day (or 
fractions thereof), with one-fourth of the authorized per diem rate being allowed for each 
quarter or fraction thereof. Likewise, neither s. 112.061(6)(a)1. nor (c)1., F. S., in terms 
imposes any limitations on straight per diem allowances because of receipt of free lodging 
or in any manner mentions lodging or meal expenses. Cf. s. 112.061(7)(h), F. S., 
forbidding either mileage or transportation expenses to a traveler gratuitously 
transported by another person; s. 112.061(8)(e), F. S., requiring any meals or lodging 
included in a convention registration fee to be deducted from allowances provided in 
subsection (6) of s. 112.061; s. 112.061(11)(a), F. S., requiring a copy of the program or 
agenda of a convention or conference, itemizing reglstration fees and any meals or 
lodging included in the registration fee, to be attached to and filed with the copy of the 
travel authorization request form on file with a state agency; s. 112.061(11)(b), F. S., 
providing that the travel voucher form required to be used by state officers and 
employees or authorized persons when submitting ';raveling expense statements for 
approval and payment provide, among other things, that per diem claimed has been 
appropriately reduced for any meals or lodging included in the convention or conference 
registration fees claimed by the traveler; and s. 112.061(6)(c)2., F. S., providing that, 
when lodging or meals are provided a traveler at a state institution, reimbursement may 
be made only for the actual expenses of such lodging or meals, not to exceed the 
maximum provided for in subsection (6) of s. 112.061. 

Section 112.061(6)(a)1., F. S., for "purposes of reimbursement rates and Il1ethods of 
calculation" of per diem allowances, merely provides that a traveler may be allowed for 
travel to a convention or conference or for travel outside the state on state business 
serving a direct and lawful public purpose "[ulp to $35 per diem," and s. 112.061(6)(c)1., 
F. S., for such purposes, provides that all "other travelers" than those designated in s. 
112.061(6)(b}, F. S., may be allowed "[u]p to $35 per diem" while traveling on official 
business. Section 112.061(6)(b), F. S., provides that the state officers therein designated 
"may receive $35 per diem while traveling on official business." No limitations or 
exceptions or requirements such as those set forth above are expressed or declared by 
the Legislature in regard to the specified rates of per diem. 

I would also note that the official travel voucher form promulgated by the Department 
of Banking and Finance (published in Ch. 3-2, F.A.C.) for use by state travelers 
contemplates, by its terms, entitlement to and collection of per diem only on the basis of 
increments of travel time. This form is required by statute to be used by any state 
traveler, ii. 112.061(11)(b), F. S., and the Department of Banking and Finance is required 
by statute, s. 112.061(9)(a), F. S., to prescribe the uniform state travel form and to 
promulgate rules and reaulations under s. 112.061. The only provision of the official 
Department of Banking a:.1 Finance form contemplating reduction of claimed per diem, 
or taking meal or lodging expenses into consideration in regard to per diem, is in the 
affirmation or certification which must be signed by the traveler. The traveler must 
"certify or affirm," among other things, that "any meals or lodging included in a 
conference or convention registration fee have been deducted from this travel 
claim .... " This provision implements s. 112.061(8)(e) and (11)(b), above, requiring such 
reduction and affirmation. 

In AGO 076·83, I concluded in part that a traveler falling under the straight per diem 
provided for in s. 112.061(6)(a)1. nis not required to reduce his request foi' the statutory 
per diem" (Emphasis supplied.) because of his having received a free meal. I further 
stated in AGO 076·83 that n[t]he per diem authorized by s. 112.061(6)(a)1. does not 
contemplate itemizing the amount that the traveler to a convention or conference [and 
the same would be true as to a traveler on official state business outside of Florida or a 
traveler falling under s. 112.061(6)(c)1., F. S.] spent on each meal or lodging." 

Thus, a traveler to a conference or convention or a traveler conducting official state 
business outside of Florida claiming straight per diem under s. 112.061(6)(a)1., or a 
traveler claiming straight per diem under s. 112.061(6)(c)1., is simpiy entitled to the 
prescribed flat per diem rate (as determined by the agency head up to the maximum rate 
of $35, and pursuant to the calculation formula prescribed in s. 112.061(5), F. S.) 
regardless of his actual expenditures (or lad: of expenditures) during the travel period 
for which the per diem is claimed. However, any such per diem allowances are subject 
to the prohibitions and requirements of s. 112.061(6)(c)2., (8)(e), and (l1)(a) and (b), F. S., 
as described herein, wherever applicable and appropriate. Cf. s. 112.061(13), F. S., 
relating to travel on emergency noticp. and providing for direct payments to vendors for 
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lodging and meals up to the authorized per diem rate for employees during such 
emergency travel periods. / 

As I noted ab,we, the Legi.slature has expressly provided certain qualifications on a 
traveler's entitlement to clrrlm per diem under specified and limited circumstances. 
Section 112.061(6)(c)2., F. S., provides that "other travelers" may be reimbursed on.lyfor 
the actual expenses of lodging or meals, not to exceed the maximum rates therefor.' 
provided in subsection (6; when lodging or meals are provided at state institutionJ. 
[Subsection (6) of s. 112.061, of course, does not prescribe any maximum rates for lodgicig, 
although s. 112.061(6){d), F. S., does establish maximum rates for meals.] The other 
statutory qualification on per diem, as set forth in s. 112.061(8)(e) and (ll)(b), F. S., is that 
any meals or lodging included in a conference or convflntion registration fee claimed by 
the traveler must be deducted in accordance with the allowances provided in tlubsection 
(6) of s. 112.061, whi'~h would include the flat or straight rate of per diem provided in 
subsection (6). See (J.lso s. 112.061(1l)(a), F. S. Thus, it may readily be seen that the 
Legislature has in Sldveral particular circumstances expressly provided limitations on and 
exceptions to the rates of per diem (and other rates such as subsistence and the mileage 
or transportation expenses in s. 112.061(7)(h), F. S.) provided for in s. 112.061. But, other 
than these specified provisions, no conditions or limitations on or exceptions to the per 
diem allowances established by s. 112.061(6)(a)1. and (c)1. have been made in the terms 
of the statute. 

In the absence of any additional, expressly provided legislative limitations on 
entitlement to and calculation of per diem, I am of the opinion that no additional 
limitations mr!.y be read into s. 112.061(6)(a)l. or {c)l. It is a settled rule of construction 
that, where a statute e},:pressJy sets forth the things upon which it is to operate, or where 
the statute flxpressly provides certain exceptions to its operation, other such things or 
exceptions fLl'e not to be inferred. Dobbs v. Sea Isle Hotel, 56 So.2d 341, 342 (Fla. 1952); 
Williams v. American Surety Company of New York, 99 So.2d 877, 890 (Fla. 1958); 
Thayer v. State, 335 So.2d 815, 817 (Fla. 1976). It is also settled that exceptions and 
provisos vJ. a statute must be strictly construed, Farrey v. Bettendorf, 96 So.2d 889, 893 
(Fla. 195'1), Coe v. Broward County, 327 So.2d 69, 71 (4 D.C.A. Fla., 1976); and that 
statutes imposing penalties [so 112.061(10), F. S., imposes both criminal and civil liability 
based on submission of false or fraudulent travel expense claims] are to be strictly 
constrUlad in favor of the person against whom the penalty is sought to be imposed. 
Negror. v. State, 306 So.2d 104, 109 (Fla. 1974); State v. Llopis, 257 So.2d 17, 18 (Fla. 
1971); Allure Shoe Corp. v. Lymberis, 173 So.2d 702, 704 (Fla. 1965). Thus, it is to be 
presumed that, had it been the Legislature's intention to establish additional conditions 
on or exceptions to a traveler's entitlement to receive a straight per diem allowance, it 
would have done so-or will in the future-in a clear, express, and unequivocal manner. 

YClur question is, therefore, answered in the negative. 

0713-91-June 29, 1978 

COUNTIES 

BOARD OF COUNTY COMMISSIONERS NOT AUTHORIZED TO PROVIDE 
FREE OFFICE SPACE TO PRIVATE CREDIT UNION 

To: Ron.ald E. Clark, Attorney for Board of Coun.ty Commissioners, Putnam County, 
Palatka 

Prepared by: Fran.k A. Vickory, Assistan.t Attorney General 

QUESTION: 

May the board of county commissioners provide space and utilities 
without charge for a credit union which is not connected in any way with 
county employees? 
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SUMMARY: 

A board of county commissioners may not provide free office space and 
utilities in a public building to a private credit union, the membership of 
which is not composed of employees of the county or their immediate 
families, and which is in no way connected with county employees. 

Your question is answered in the negative. 
Your request appears to have arisen because a representative of a credit union has 

proposed to the Putnam County Board of County Commissioners that the b!'ard provide 
the credit union with free space and utilities in a county building. You state that the 
credit union would be in no way connected with county employees, so it follows that the 
membership of the credit union is not composed or made up of the employees of the 
county or the immediate families of such employees. 

It is a basic principle of law that public officials may exercise only those powers which 
are expressly granted by statute or which may be necessarily implied from powers so 
expressly granted. In order for a power to be implied from an express statutory grant of 
power, the power sought to be implied must be necessary, indispensable, or essential to 
carry out an expressly granted power or expressly imposed duty. See, e.g., 20 C.J.S. 
Counties s. 49 at 802-804 and s. 82; Hopkins v. Special Road & Bridge Dist. No.4, 74 So. 
310 (Fla. 1917); Molwin v. Turner, 167 So. 33 (Fla. 1936); Gessner v. Del·Air Corp., 17 
So.2d 522 (Fla. 1944); Crandon v. Hazlett, 26 So.2d 638 (Fla. 1946); AGO's 058·228 and 
073·374; rf. AGO 078·77. 

Section 125.01(l)(c) empowers a noncharter county to "[pJrovide and maintain county 
buildings." This provision clearly does not constitute express authorization for a county 
to provide free space and utilities in county buildings to a credit union, nor can such 
authority be implied from the powers granted under this section since provision of free 
space and utilitIes is not necessary or essential in order to provide and maintain county 
buildings. Cf AGO's 073·374 and 078·67. Moreover, such county buildings may not be 
used for any J)urpose other than as provided by statute. See 20 C.J.S. Counties s. 169 at 
p. 1001; ct. AGO's 072·68 and 073·486. As a caveat, it should be noted that the State 
Constitution restricts the type and amount of services that may be provided to 
nongovernmental e,ltities, such as a credit union. Any appropriation or disbursement of 
Il!oneys to such private entities or lending to t,h;I? the public credit or, property may 
VIolate s. 10, Art. VII, State Const. See, e.g., 0 NeIll v. Burns, 198 So.20 ~ {Fla. 1967)j 
Bailey v. City of Tampa, 111 So.2d 119 (Fla. 1926); AGO 074·20. 

Section 657.24, F. S., provides for certain circumstances in which space in public 
buildings may be rented or provided gratuitously to a credit union: 

Any credit union organized under state law, or any federal credit union 
organized under federal law, the members of wh~ch are pres.mtly, or u'ere, at 
the time of admis,9ion into the credit union, employees of the state or a political 
subdivision thereof, or members of the immediate families of such employees, 
residing in the same households may apply for space in any building owned or 
leased by the state or respective political subdivision in the community or 
district in which the credit union does business. The application shall be 
addressed to the officer charged with the allotment of space in such building. If 
space is available, the officer may, in his own discretion, allot space to the credit 
union at a reasonable charge for rent 01' services. If the public board having 
juriediction over the. building determines by o~cial action that the services 
rendered by the credit union to the employees 0 the board are equimlent to a 
reasonable charge for rent or services, aL'ailab e space may be allotted to the 
credit union without charge for rent or services. The officer charged with the 
allotment of s~ace in such building shall report annually any space allocated 
pursuant to this section and the charge made for rent or services to the auditor 
general on a form prescribed by the auditor general. (Emphasis supplied.) 

It can be seen that the Legislature has specifically delineated which credit unions may 
utilitize government-owned office spar.e and services. Only those credit unions, the 
members of which are presently, or who at the time of admission into the credit union 
were, county employees or their immediate families may rent or gratuitously receive, 
pursuant to the statute's provisions, office space or services in a county·owned building. 
In accordance with the rule of st.:ltutory construction "exclusio unius est exclusio 
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alterius," meaning that the inclusion in a statute of those things upon which it is to act 
excludes from its operation all other things, I conclude that the LegIslature, by providing 
that space and services in public buildings may be provided only to certain specified 
credit unions, has impliedly prohibited the furnishing of such space and services to any 
other credit union. See Interlachen Estates Inc. v. Snyder, 304 So.2d 433 (Fla. 1974): 
Dobbs v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952): Ideal Farms Drain;age Dist. v. Certain 
Lands, 19 So.2d 234 (Fla. 1944). Hence, a county is impliedly prohibited from providing 
free space and utilities to private credit unions not composed of county employees, since 
s. 657.24 authorizes such provision only to credit unions composed of county employees. 
An implied prohibition against doing somethinE is just as plainly and effectively a 
prohibition as an express prohibition. See 20 C.J.S. Counties s. 49, pp. 802·803; Martin 
County v. Hansen, 149 So. 616 (Fla. 1933); cf. AGO's 078-67 and 078-68. 

I therefore conclude that the board of county commissioners is not authorized by law 
to provide office space and utilities in a public building to a private credit union. the 
membership of which is not composed of employees of the county or their immediate 
families, and which is in no way connected with county employees. Having reached this 
conclusion, there is no need for me to comment upon any potential violations of s. 10, 
Art. VII, State Const. (other than as set forth above by way of caveat), that might arise 
if there were statutory authorization for furnishing space and services to a private credit 
union of the type your letter contemplates. See, e.g., AGO 074·20. 

078·92-June 29, 1978 

MUNICIPALITIES 

MAY NOT CREATE A SPECIAL TAXING DISTRICl' FOR LEVYING 
AD VALOREM TAXES WITHIN THE DISTRICl' 

To: Edward L. Gerson, City Attorney, Punta Gorda 

Prepared by: Dennis J. Wall, Assistant Attorney General 

QUESTION: 

Does the City of Punta Gorda have the authority to create a special 
taxing district for canal and seawall maintenance under the provisions of 
s. 165.041(2)? 

SUMMARY: 

A munici~ality may not by ordinance create a special district pursuant 
to the proVlSions of s. 165.041(2), F. S., and confer upon such diStrict the 
power to levy ad valorem taxes within the district. 

You state that the City of Punta Gorda contemplates the creation of a special taxing 
district in those areas of the city in which canals are located, in order that "property 
owners whose lands adjoin the canals can be taxed for their maintenance." You question 
whether such a special taxing district may be created by municipal ordinance, or whether 
such a special taxing district must be created by act of the Legislature. 

Your CJ.uestion relates to the Formation of Local Governments Act. Ch. 165, F. S. By 
the provlsions of that act, the exclusive procedure under general law for forming or 
dissolving special districts in this state-except in certain charter counties-is 
established, and preexisting conflicting general or special laws are preempted or 
superseded. Section 165.022, F. S. Section 165.041(2), F. S., provides: 

A charter for creation of a special district shall be adopted only by special act 
of the legislature or by ordinance of a county or municipal governing body 
having jurisdiction over the area affected. (Emphasis supplied.) 

" 
A special district, however created, is not by that mere act or fact itself, or by the effect 

of that act or fact, a special taxing district. The levying of ad valorem taxes by a special 
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district and the millage rate of such taxes must be authorized by law. The millage 
authorized by law must be approved by vote of the electors of the district, pursuant to 
constitutional requirements. Cf, s. 125.01(5)(a) and (c), F. S., relating to the establishment 
of certain special districts by county ordinance and the levying of ad valorem taxes 
therein. 

Section l(a), Art. VII, State Const., provides in pertinent part: "No tax shall be levied 
except in pursuance of law." (Emphasis supplied.) Section 9(a), Art. VII, State Const., 
provides as follows: 

Counties, school districts, and municipalities shall, and special districts may, be 
authorized by law to levy ad valorem taxes and may be authorized by general 
law to levy other taxes, for their respective purposes, except ad valorem taxes 
on intangible personal property and taxes prohibited by this constitution. 
(Emphasis supplied., 

Section 9(b) Art. VII, State Const., provides, inter alia, that 

[ald valorem taxes ... shall not be levied in excess of the following millages 
upon the assessed value of real estate and tangible personal 
property: . . . for . . . special districts a millage authorized by law approved 
by vote of the electors . . . . (Emphasis supplied.) 

Unless a special district has been authorized by general or special law to levy ad 
valorem taxes, it possesses no ad valorem taxing power. Any ad valorem tax millage 
authorized by law must be approved by vote of the electors of the district, in order to 
comport with the constitutional requirements set forth above. Cf, AGO 075-24, holding in 
material part that a special fire district funded by ad valorem taxes can be established 
by noncharter county ordinance subject to varying conditions imposed by certain 
governing statutes and constitutional provisions. and subject to referendum approval of 
the lawful rate of ad valorem taxes to be levied by such district; AGO 074·58, conclUding 
that water management districts established under Ch. 72·299, Laws of Florida, as 
amended, were authorized by law to levy ad valorem taxes upon approval by vote of the 
affected electors of such districts. 

Section 165.041(2), supra, does not by its terms confer any ad valorem taxing powers 
upon any special district \"hich may be created by municipal ordinance under its 
provisions, and I am unaware of any general law authorizing such taxing power to be 
exercised by any such special district. While e. 166.211(1). F. S., authorizes municipalities 
to levy ad valorem taxes, it does not purport to empower any special district created by 
municipal ordinance pursuant to s. 165.041(2) to levy such taxes within the district so 
created. Cf. ss. 163.603(1), 163.611(4), and 163.623(3), F. S., relating to the creation of 
community districts pursuant to part V of Ch. 163, F. S., for the special purposes 
prescribed therein and the levying of ad valorem taxes by such districts, subject to 
referendum by the electors of such districts where required by the State Constitution. I 
am therefore of the opinion that, unless and until a special district created pursuant to 
the provisions of s. 165.041(2) is authorized by general or special law to levy ad valorem 
taxes, such a special district possesses no ad valorem taxing power. 

Your question is answered in the negative; the City of Punta Gorda may not by 
ordinance create a special district under s. 165.041(2), F. S., and thereby confer upon it 
the power to levy ad valorem taxes within such district. 

078-93-J"uly 6, 1978 

FACSIMILE SIGNATURES 

DEPUTY SHERIFFS NOT AUTHORIZED OFFICERS FOR 
THE PURPOSE OF USING FACSIMILE SIGNATURES 

To; Malcolm E. Beard, Hillsborough County Sheriff, Tampa 

Prepared by: Dennis J. Wall, Assistant Attorney General 
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QUESTIONS: 

1. Is a deputy sheriff an "authorized officer" for the pur{>ose of using 
a facsimile sIgnature within the purview of s. 116.34(2) and (3), F. S.? 

2. :ri the answer to the first question is in the affirmative, is a ~uror's 
summons an "official order, proclamation or resolution" within the 
meaning of s. 116.34(3)(c), F. S., and may a deputy sheriff's facsimile 
signature be affixed on a juror's summons in conjunction with the printed 
name of the sheriff? 

SUMMARY: 

Deputy sheriffs are not "[a]uthorized officer[s]" for the purpose of using 
facstinile signatures within the purview of s. 116.34(2) and (3), F. S. 

Your first question is answered in the negative; since your second question is 
conditioned on an affirmative answer to the first question, no response thereto is 
required. 

Section 116.34(2)(d), F. S., defines an tt[a]uthorized officer" to mean, inter alia, any 
official of the state's political st\bdivisions (which include counties, see s. 1.01(9), F. S.) 
"whose signature to a public security, instrument of conveyance or instrument of 
payment is required or permitted" by law. The several designated instruments are 
respectively defined in raragraphs (2)(a), (b), and (cl of s. 116.34. 

I know of no genera law requiring or permitting a deputy sheriff to issue or sign a 
public security, instrument of conveyance, or instrument of payment as those terms are 
defined in s. 116.34(2), F. S. 

Under the authority of s. 116.34, F. S., only those officials designated in s. 116.34(2)(d) 
may execute or cause to be executed with a facsimile signature the several securities, 
instruments, official orders, proclamations, or resolutions enumerated in s. 116.34(3), 
F. S. Parenthetically, it may be noted that s. 116.34 is a uniform law, see s. 116.34(6), 
F. S., which has to date been adopted by Florida and twenty other jurisdictions. The 
National Conference of Commissioners on Uwform State Laws gave as its reasons for 
drafting the Uniform Facsimile Signatures of Public Officials Act, and expressed the 
general purpose of said act, as follows: 

The National Conference of Commissioners on Uniform State Laws was 
reqt!ested some years ago through the Council of State Governments to draft a 
uruform act permitting the use of facsi:nile signatures by fiscal officers of the 
states on particularly large bond issues. . . . When this act came into the 
Conference, it was determined, as a matter of policy, that the act should be 
broadened in its scope to include not only the issuance of securities, such as 
bonds, by the states, permitting the use of facsimile signatures, but should also 
be broadened to cover checks, drafts, and warrants issued by the state·9 as well 
as by all of the political subdivisions of the states, counties, school districts, 
cities, etc.; hence the present draft of the act is all inclusive and, if adopted, 
would permit the use of facsimile signatures by the various disbursing and 
fiscal officers of the governmental units and agencies involued. [Commissioners' 
Prefatory Note, Uniform Facsimile Signatures of Public Officials Act, 13 
Uniform Laws Annotated 259-60 (master ed. 1975); emphasis supplied.] 

There being no statutory authority for a deputy sheriff to issue or sign the 
aforementioned documents and instruments, it necessarily follows that a deputy sheriff 
may not do so. See, e.g., Lang v. Walker, 35 So. 78, 80 (Fla. 1903); AGO's 078·77, 078-46, 
076-191, and 075-161. Therefore, deputy: sheriffs are not "[a]uthorized officer[s]" for the 
purpose of using facsimile signatures within the purview of s. 116.34(2) and (3), F. S. 
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PROPERTY APPRAISERS 

MAY NOT PROHIBIT HOMESTEAD RENEWAL APPLICATIONS 
FROM BEING FORWARDED 

To: Sam J. Colding, Collier County Property Appraiser, Naples 

Prepared by: William D. Townsend, Assistant Attorney General 

QUESTIONS: 

078-94 

1. Does a pr()pert31 appraiser have the authority to print the words 
"DO NOT J)'ORWARD" on the ~nvelope in which a homt1stead renewal 
application is mailed? 

2. Does a person who was away aild did not receive his renewal 
application due to the fact that it Wrul returned to tbe property 
appraiser's office upon the request of that office have any recoursef 

SUMMARY: 

The governing statutes and rules promulgated by the Department of 
Revenue do not expressly or by necessary implication authorize or 
require pro~erty appraisers to have printed the direction to the postal 
authorities • DO NOT FORWARD" on the envelopes in which homestead 
exemption notices and application forms prescribed by ss. 196.111, 
196.121, and 196.131, F. S., are mailed to homestead exemption applicants 
or claimants. 

The duties of the property appraiser in regard to homestead exemptions are set forth 
in Ch. 196, F. S. There is no section of that statute which deals with a "lJomestead 
renewal application" to which you refer in your inquiry. Section 196.011(1), F. S., 
provides that a property owner '\11at received an exemption in the prior year may 
reapply on a short form as provided by the Department of Revenue." This statute 
appears to contemplate the inclusion of homestead exemption reapplications also. See s. 
196.0l1(3}, F. S. However, there is no "short form" for homestead exemption renewal 
prescribed in Ch. 196, F. S.; the only forms and procedures being statutorily prescribed 
are those prescribed by ss. 196.111(1), 196.121, and 196.131, F. S. In view of this, it is 
presumed that you are referring to the application for homestead exemption and notice 
of failure to have filed for homestead exemption provided for in ss. 196.111 and 196,121, 
F. S. See also s. 196.131, F. S. 

Section 193.052, F. S., requires that returns for tax purposes must be filed on aU 
property in the state except real property It ••• the ownership of which is reflected in 
instruments recorded in the public recurds of the county in which the property is 
located .... " From these public records the property appraiser lists and values on the 
real property assessment roll all the real property within his county, pursuant to s. 
193.085, F. S. The real property assessment roll is required to reflect the name of "rt)he 
owner ... responsible for payment of taxes on the property, (and) his address .... " 
Section 193.114(2)(e), F. S.; Rule 12D-8.07(2)(a), F.A.C. 

Section 196.131(1), F. S., requires each taxpayer who claims the homestead exemption 
to file one of the forms provided for in s. 196.121, F. S., properly executed, with the 
property appraiser on or before March 1 of each yeftr, and failure to do so constitutes a 
waiver of the exemption for such year. The information contained in that form is 
required to be true and the person knowingly giv:i'lg false information for the purpose of 
claiming homestead exemption is guilty of a second degree misdemeanor. Section 
196.131(2), F. S. 

Section 196.111. F. S .• provides that the property appraiser shall mail the sj)llcified 
notice and homestead exemption application form, as soon as practicable after February 
5 of the current year, to all persons granted a homestead exemption the year 
immediately preceding and whose application for exemption for the current year has not 
been filed as of February 1, thereof. The form for the application is provided to the 
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property appraisers by the Department of Revenue pursuant to the provisions of s. 
196.121, F. S. 

There is no provision in the statutes, nor is there a rule of the Department of Revenue 
whkh provides any authority for giving dil'ections to the postal service not to forward 
maiiir>gs of the above·mentioned notices and application forms but to return the same to 
the property appraiser or to print the words "DO NOT FORWARD" on envelopes in 
which the prescribed notice and application form are mailed. The du~y_ of mailing such 
notice and ap~lication form is clearly set forth in s. 196.111, F. S. While there is no 
statute prohibiting the printing of such directions or words on the envelopes in which 
such notice and applications are mailed, the prevailing rule of law is that public officers 
have only such power and authority as are clearly conferred by statute or necessarily 
implied from statutorily granted powers. See, e.g., 67 C.J.S. Officers s. 102; Lang v. 
Walker, 35 So. 78, 80 (Fla. 1903); Gessner v. Del·Air Corporation, 17 So.2d 522 (Ha. 1944); 
AGO's 078·77, 076·191, 075·299, and. 071-28; and where there is doubt as to the existence 
of authority, it should not be assumed. See, e.g., White v. Crandon, 156 So. 303, 305 (Fla. 
1934), Gesaner v. Del·Air Corporation, supra; Edgerton v. International Company, 89 
So.2d 488, 490 (Fla. 1956). Moreover, unlimited authority to perform official functions as 
may be desired by an officer or to incur expenses against the state or county cannot 
lawfully be conferred upon any officer. Coen v. Lee, 156 So. 747, 750 (Fla. 1933). An officer 
may not do everything not forbidden in advance by some legislative act. 67 C.J.S. Officers 
s. 102, at p. 366. As in the case of administrative bodies, property appraisers, whose 
offices are constitutionally created and whose powers and duties are statutory, have no 
common law powers " ... and what [powers] they have are limited to the statutes .... " 
State ex rei. Greenberg v. Florida State Board of Dentistry, 297 So.2d 628, at 638 (1 
D.C.A. Fla., 1958); AGO 075·120. 

It is also the rule that, where a statute authorizes a specific act, as in s. 196.111, F. S., 
the act includes the authority to do those things necessary to accomplish the result 
intended by that act, see 67 C.J.S. Officers s. 103, Peters v. Hanson, 157 So.2d 103 (2 D.C.A. 
Fla., 1963). However, as stated by the Florida Court: 

An express power duly conferred may include implied authority to use means 
necessary to make the express power effective, but such implied authority may 
not warrant the exercise of a substantive !lower not conferred. . . . [Molwin 
Inv, Co. v. TUrner, 167 So. 33 (Fla. 1936); AGO 073-374.] 

Any implied power must be necessarily imj>1ied from a duty which is specifica1!y or 
expresslr. imposed by statute. Attorney General Opinion 075-161, Florida State 
Universlty v. Jenkins, 323 So.2d 597 (1 D.C.A. Fla., 1975). Any power to be implied must 
also be essential in order to carry out the expressly granted power or duty imposed, e.g" 
AGO 073·374 and 67 C.J.S. Officers s. 102. 

In situations concerning the exercise of powers by officers, it is clear that where, as in 
your inquiry, " .. , there is reasonable doubt as to the lawful existence of a particular 
ppwer which is being exercised, the further exercise of the power should be arrested." 
Hopkins v. Special Road and Bridge District No.4, 74 So. 310 (Fla. 1917); Gessner v. Del· 
Air Corporation, supra, see also State ex reI. Greenberg v. Florida State Board of 
Dentistry, supra, at 636. See also Williams v. Florida Real Estate Commjssion, 232 So.2d 
239 (4 D.C.A. Fla., 1970); City of Cape Coral v. GAC. Utilities, Inc., of Florida, 281 So.2d 
493 (Fla. 1973); AGO 076-191, which further states: 

As stated in AGO 071·28, to perform any function for the state (or county) or 
to spend any money belonging to the state (or county), the officer seeking to 
perform such function or to incur such obligation against public funds must find 
and point to a constitutional or statutory prOvision so authorizing him to do. 
(Emphasis supplied.) 

Accord: Attorney General Opinion 075-299 (q1.l.!)ting in part from AGO 068·12). 
There does not appear in the governing statutes or rules promulgated by the 

Department of Revenue any grant of authority, expressly or necessarily implied, to 
Ill'operty appraistlrs to have printed the direction to the postal authorities "DO NOT 
FORWARD" on envelopes in which the notices and application forms prescribed by 8S. 
196.111 and 196.121, F. S., are mailed to homestead exemption applicants or claimants. 

Moreover, this additional printing on the envelope would necessitate the expenditure 
of public funds. Section 196.111(2), F. S., provides that "[t]he expenditure of funds for 
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any of the requirements of this section is hereby declared to be for a county purpose ... " 
which the county commission is authorized to provide. (Emphasis supphed.) The thrust 
of this subsection is to facilitate the mailings, and would not validate the expenditure of 
additional public funds for printing the aforementioned directions to the postal 
authorities when such printing and additional expenditure is not authorized or required 
br statute. Section 196.111(1), F. S., does not authorize or reqUIre the giving of such 
directions to the postal authorities to not forward, but return, such mailings, nor in any 
manner limit the homestead exemption applicants' or claimants' rights to have such 
mailings delivered to them or condition such right upon the claimant's physical 
occupation of and presence or residence on the property for which the m:emptlon is to 
be claimed at the very time the prescribed notice and application form is placed in the 
mail by the property appraiser. As provided by Rule 12D·7.13(3), F.A.C., temporary 
absence from the homestead, regardless of the reason for such, will not deprive the 
property of its hOll1estead character, providing an abiding Intention to return is always 
present. See also s. 196.051, F. S., Rules 12D·7.07(4) and 12D·7.13(1) and (2), F.A.C, 
L'Engle v. Forbes. 81 So.2d 214 (Fla. 1955), Poppen v. Padrick, 117 So.2d 435 (2 D.C.A. 
Fla., 1959). 

It is not essentinl for the property appraiser to have printed the directions "DO NOT 
FORWARD" on the envelopes or maihngs in question in order for him to carry out his 
statutorily imposed duty and function to mail the prescribed notice and application form 
to those persons designated in s. 196.111, F. S. The assessment rolls mamtained by the 
property appraiser" are required to contain the name anJ address, includin~ postal zip 
code, of the propex-ty owner responsible for payment of the taxes. Section 193.114(2)(e), 
F. S.; Rule 12D.8.07(2)(a), F.A.C. That person is entitled to have the notice and the 
application form mailed to that address, and if he is not physically present on or 
occupying the premises at the time of such mailing or is for any reason temporarily 
absent therefrom, he remains entitled to such notice and o.Rportunity to claim the 
homestead exemption and to have the prescribed notice forwarded to him by the postal 
service, rather than returned to the property appraiser. 

In order to claim the exemption. a tal{payer must file his application therefor under 
the provisions of s. 196.111 or s. 196.131, F. S. After the filing of the claim for exemp.tion, 
it becomes the duty of the property appraiser to examine the same and allow the claim, 
if it is found to be in accordance with law, s. 196.141, F. S., and carefully consider all 
~pplications for tax exemptions filed in his office before March 1 of that year, s. 196.151, 
F. S., and upon such investigation determine whether the claim should be approved Or 
disapproved in the manner and in accordance with the procedure provided for in s. 
196.151, F. S. Each of the claims for exemption must be considered mdep'endently and 
on its own unique facts. This factual determination is required to be made in the first 
instance bY' the property appraiser based upon the clrcumstances attending each 
particular claim fer the exemption. Moreover, it is not essential or indispensable to the 
approval or disapproval of particular claims for homestead exempt.ion that the property 
aPP'raiser have J.>rinted the directions "DO NOT FORWARD" on the envelopes or 
mailings in questlOn. 

Accordingly, absent legislative amendment of the statute, or a judicial determination 
to the contrary, your first question is answered in the negative. 

Having concluded that the p'roperty appraiser is not authorized to direct the Ilolita1 
authorities not to forward mrulings of the notices and application forms provided for in 
s. 196.111, F. S., but to return all such undelivered mailings to his office, your second 
question becomes moot. 

07S-95-July 7,1978 

COUNTIES 

CnWUIT COURT CLERK NOT AUTHORIZED TO CONTRACT FOR 
INSURANCE FOR COUNTY-COUNTY LIABILITY 

ON UNAUTHORIZED CONTRACT 

To: Ronald E. Clark, Attorney, Board of County Commissioners, Putnam County, Pala£lla 

Prepared by: Patricia R. Gleason, Assistant Attorney General 
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QUE.I.)'l'ION: 

Is the Board of County Commissioners of Putnam County authorized to 
pay a negotiated bill presented to it for msurance premiums under a so
called retrospedive premium plan, where the insurance contract was 
entered into by the clerk of the circuit court rather than the board of 
county commissioners? 

SUMMARY: 

The clerk of the circuit court of Putnam County possessed no statutory 
authority to enter into a binding contract to provide certain types of 
insurance coverage for Putnam County; hence, the resulting contruct was 
invalid and unenforceable in an action on such contract as against the 
county. However, the county appears to have accepted and received the 
benefit of the insurance coverage as well as the administrative and claims 
management services furnished to the county by the insurance carrier 
over the full term of the insurance contract or policy. Therefore, §jnce 
such an insurance contract is within the scone of authority of the board 
of county commissioners and is not prohibitea. by law, the county may be 
liable on a contract or promise implied by operation of law for the fair 
and reasonable value of the insurance and claims ser.iees and claims 
paid by the insurance carrier over the term of the insurance contract. In 
such circumstances, the board of county commissioners would be 
authorized to pay and satisfy a negotiated settlement of the claim for 
premiums for such insurance coverage and services. 

Your letter advises that the Board of County Comrrissioners of Putnam County 
recently received a bill totaling $75,000 from an insurance carrier. Mter an investigation, 
the board determined that the bill represehted payment due for insurance premiums 
computed under a so-called retrospective premium plan for an insurance policy issued to 
the county in 1973 for a 3·year term. Under a "retrospective premium plan" the ihsured 
pays fixf.ld standard premiums during the term of the policy; however, at the end of the 
period, additional "retrospective" premium Jlayments are required, the size of which are 
determined and controlled by Lb.e amount of losses for the period involved. See generally, 
Bituminous Casualty Corp. v. Lewis Crane Senice, Inc., 173 So.2d 715 (3 D.C.A. Fla., 
1965), and A.dami v. Higlilands Insurance Company, 512 S.W.2d 737, 739·740 (Tex. Ct. 
Civ. App. 1974), in which the characteristics of retrospective premium plans are set forth. 
Followihg negotiations, the board of county commissioners has agreed to pay 
approximately $50,000 of the $75,000 billed by the ihsurance cattier under the plan aa a 
negotiated settlement of the claim, subject to the approval of its counsel. As the board's 
attorney, you request my opinion on this matter prior to advising the board. 

Additional information supplied to tl-Js office revealed that the insurance policy in 
question constituted a ''package'' of workmen's compensation and automobile liability 
insur'!nce for a 3·year period from 1973 to 1975, ihclusive. You also stated that it had 
been a long-standing practice in PuLnam County fot the clerk of the circuit court to 
contract with insurance comp&ni.es for the county's insurance needs. Thus, the insurance 
contract which is the subject of your letter was agreed upon and signed only by the clerk 
of the circuit court and a locul authorized agent of the insurance company, However, the 
board of county commissioners maintains that it did not authorize the clerk to obtain the 
policy based on a retrospective premium plan; the commission apparently believed that 
the premiums would be constant and fixed over the term of the policy. Finally, it should 
be noted that the insurance company paid claims presej'ted to it durihg the term of the 
policy, and that the county also paid tlie periodic "fixed standard" premiums during said 
period. 

At the outset, it is necessary to determine whether or not the board of county 
commissioners was empowered to delegate to the clerk of the circuit court the authority 
to contract for insurance. 

As a general rule, the governihg body of a county may not delegate its powers 
involvihg the exercise of judgment and discretion. 20 C.J.S. 07unties s. 89. Furthermore, 
the board of county commissioners must make its contracts by official action and as a 
board. 20 C.J.S. Counties s. 175; see also, Kirkland v. State, 97 So. 502, 508 (Fla. 1923). 
stating that the ihdividual members of the county commission, when not in lawful 
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meoting, have no power as county commissioners. Thus, it is readily evid'mt that no 
single officer has the power to bind the county by contract unless expressly authorized to 
do so by law; likewise a county officer has only such power to contract as has been 
conferred upon him by law. McQuilli'1 Municipal Corporations s. 29.15. See also AGO 068-
6 noting that 

[w]here the state authorizes a celtain officer or legal body to contract for it in 
regard to certain purposes and subjects, no other officer or agency can exercise 
the authority to contract relating to those purposes and subjects, nor exercise 
authority to ratify or give effect to a contract not actually made by the 
authorized person or body •... 

Also see AGO 068-44 in which this office stated that no board or officer of the state can 
contract for it without legislative authority and although the state may delsgate the 
power to contract to its boarrls and officers, the duty of doing the essential things 
necessary to the creation of a contract and acts which involve discretion cannot be 
delegated by the authorized agency of the state to another. 

Section l(e), Art. VIII, State Const., states that, unless otherwise provided by county 
charter, the governing body of each county shall be a board of county commissioners. 
Section 125.01(1), F. S., provides, in pertinent part, that "[t]he legislative and governing 
body of a county shall have the power to carryon county government. . . ." Pursuant to 
s. 125.01(3)(a), F_ S., the county commission is empowered to enter into contractual 
obligations to carry out any of its enumerated or implied Rowers. Finally, under s. 125.15, 
F. S., the county commissioners must sue and be sued in the name of the county of which 
they are commissioners. Thus, it is clear that, under state law, the board of county 
conlmissioners is the agency which is authorized to act for or on behalf of the county. 
See State v. Kirkland, supra. 

With specific regard to the types of insurance coverage contemplated by your inquiry 
(workmen's compensation and automobile liability), the governing statutes involved 
clearly authorized the board of county commissioners as the governing body of the 
county to contract for such insurance. As to workmen's compensation insurance, s. 
440.02, F. S., defines the term "employer" for purposes of the Workmen's Compensation 
Act to mean, inter alia, "the state .and all political subdivisions thereof, all public and 
quasi-public corporations therein .... " See Parker v. Hill, 72 So.2d 820 (Fla. 1954), in 
which a county was held to be a "political subdivision" of the state for purposes of the 
Workmen's Compensation Act; and s. 1.01(9), F. S., defining the term "political 
subdivision" to Include counties. Section 440.03, F. S., binds every employer and 
employee as defined in s. 440.02, F. S., to the provisions of the Workmen's Compensation 
Act. Accordingly, a county is required to secure coverage by workmen's compensation 
insurance or establish itself as a self-insurer. See s. 440.38, F. S. Thus, it is clear that a 
county is authorized rather than prohibited by law to contract for workmen's 
compensation insurance. 

As to automobile liability insurance, s. 445.06(1), F. s., provides, in pertinent part, that 
the governing body of a county owning and operating motor vehicles upon the public 
highways or streets is authorized, in its discretion, to provide for the county and its 
agents and employees insurance covering liability for damages on account of personal 
injury or death or damage to the property of any person and to pay the premiums 
therefor from any general funds appropriated or made available for necessary and 
regular operating eXJ?enses of the county. 

See also s. 768.28(1), F. S. (which, for counties, took effect on January 1, 1975), under 
which the state has waived sovereign immunity for tort liability for "itself and its 
agencies or subdivisions"; s. 768.28(2), F. S., defining for p~oses of that act "state 
agencies or subdivisions" to include counties; and s. 768.28(13), F. S., authorizing the 
state and its agencies and subdivisions to be "self-insured, to enter into risk management 
programs, or to purchase liability insurance for whatever coverage they may 
choose .... " 

I find no provision in the above-cited statutes which authorizes any officer or agency 
other than the board of county commissioners to contract for the specified types of 
insurance coverage for the county. Specific~y, I find no statute which confers such 
authority upon the clerk of the circuit cou.rt. Ct: s. 125.17, F. S., providing that the clerk 
shall be the clerk and accountant of the board of county commissioners, have custody of 
its seal, keep its minutes and accounts, and perform such other (similar) duties as its clerk 
as the board may direct. The powers and dutit:'<J of the clerk and of the county 
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commissioners, as county officers, must be fixed by law. Section 5(c), Art. II, State Const. 
Such officers possess no inh~ren~ poy;ers and can exercise s1l! .. h authority onl.y as has be!'ln 
expressly or by necessary unplication conferred upon them by law. Hopkins v. Spe·'"al 
Road and Bridge Dist. No.4, 74 So. 310 \'F1a. 1917); Gessner v. Del-Air Corp., 17 So.2d 
522 (Fla. 1944); Edgerton v. International Company, 89 So.2d 488 (Fla. 1956): State ex rel. 
Greenberg v. Florida Board of Dentistry, 297 So.2d 628 (1 D.C.A. Fla., 1974), cert. 
dismissed, 300 So.2d 600 (Fla. 1974). Moreover, the authority of public officers to proceed 
in a particular way or only upon specified conditions implies a duty not to proceed in any 
manner than that which is authorized by law. 'White v. Crandon, 156 So. 303. 305 (Fla. 
1934): see also Alsop v. Pierce, 19 So.2d 799, 805-806 (Fla. 1944). With respect to the clerk 
of the circuit court. in order for his official actions to be binding, they must be in 
conformity with the governing statutes. Security Finance v. Gentry, 109 So. 220, 222 (Fla. 
1926); cf. AGO 077·76 concludin~ that, in the absence of statutory direction, the clerk of 
the circuit court was not authonzed or required by law to serve as the clerk, accountant, 
or secretary/treasurer for thEl governing body of the county hospital system or the 
county commissioners acting ex officio as the governinf;l' head of the county hospital 
system. Thus, in the absence of any authorizing statute, It is clear that the clerk of the 
circuit court was not authorized to enter into the insurance contract under discussion. 

The remaining consideration, therefore, is whether or not, u::,,ner the circumstances 
outlined above, the contract is binding upon the county. 

Under the general rule, a contract which is beyond the scope of authority vested by 
law in the board of county commissioners or which is in violation of law is invalid and 
unenforceable. 20 C.J.8. Counties s. 193; Jones v. Pinellas County, 88 So. 389, 390 (Fla. 
1921): National Bank v. Duval C,mnty, 34 So. 894, 895 (Fla. 1903): accord:. Robert G. 
Lassiter & Co. v. Taylor, 128 So, 1Ar (Fla. 1930) (applying rule with respect to contracts 
made by municipal corporations), EJimilarly, since co:.mty officers can exercise only such 
powers as are conferred on th'Dtr./. I~To:.pressly or impliedly by constitut!onal or st!ltutory 
provision, contracts made in Ii( CI:Il.lnty's behalf oy officers or agents without lawful 
authority to do so are likewi<~1? i.J:lvalid. 20 C.J.8. Counties s. 193; Ramsey v. City of 
Kissimmee, 149 So. 553, 554 (Fl"" 1933) (in the absence ofratification by the citr council, 
a contract will not be enforced where the mayor rather than the city council SIgned the 
contract, and where the city dhru:ter did not authorize the mayor to contract on behalf 
of the city); Fruchtl v. Foley, 84 So.2d 906, 908 (Fla. 1956) (wliere charter re9.uired the 
city attorney to perform such duties "as may be required of him by ordinance or 
resolution of the City Board of Managers" the city attorney who received only oral 
instructiorul to represent city in land transaction did not have the power to bind the city 
to the resulting conveyances; hence such conveyances were void). School Board of Leon 
County v. Goodson, 335 So.2d 308, 310 (1 D.C.A. Fla., 1976) (school board has exclusive 
authority to form contracts with instructional personnel of school system; hence 
agreement between principal and teacher in regard to teacher's employment was not 
biuding on county school board, absent any indication board approved agreem~nt). 
Accordingly, persons dealing with an officer or agent of a governmental body are bound 
to ascertain tha authority of Sitch an officer in all cases where the authority is derived 
from law. 26 Fla. Jur. Public Works and Contracts s. 8: Madison v. Newsome, 22 So. 270 
(Fla. 1897): see also Bishopric v. City of Jackson, 16 So.2d 776, 778 (Miss. 1944) (all 
persons dealing with a municipality or its officers are charged with knowledge of the laws 
governing it and limiting the powers of its officers). 

Application of the foregoing principles to your inquiry leads me to conclude that since 
the clerk of Putnam County was not authorized by law to enter into a contract to provide 
the insurance coverage in question for the county. the contract which is the subject of 
your inquiry is invalid and unenforceable. The fact that the board of county 
commissioners may have verbally directed the clerk to negotiate and enter into an 
insurance contract is irrelevant; the clerk possesses only such authority as had been 
delegated to him by law or the constitntion. Furthermore, the long-standing C1l!Stom or 
practice of the clerk to enter into such contracts for the county, does not serve to enlarge 
the powers and authority of the clerk. See generally, 67 C.J.S. Officers s. 102, p. 366, n. 
67: 25 C.J.8. Customs and Usages s. 10. 

However, in your letter you suggest that the board may be estopped to deny the 
validity of the insurance contract. You indicate that the contract has been fully executed 
by the insurance company, i.e., the insurance protection has been furnished the county 
for the full term of the contract and the company has paid the insurance claims preaented 
to it under the terms of the contract. It follows that the county has accepted and availed 
itself of the beneficial services and protection furnished by the insurance carrier. Th1l!S, 
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it seems evident that the insurance company has fully performed its obligations under 
the contract while the ccr.lllty has received benefits therefrom. Moreover, pursuant to s. 
455.06, F. S., the county was authorized by law to contract for automobile liability 
insurance, and by s. 440.38, F. S., to obtain workmeli's compensation insurance. 
Therefore, the contract under discussion is not beyond the scope of authority of the 
county or expressly prohibited by law. This distinction is relevant for purposes of 
equitable remedies such as estoppel, ratification, or implied contract or promise (quantum 
meruit or money had and received, unjust enrichment, or restitution). Compare Jones v. 
Pinellas County, 88 So. 388, 390 (Fla. 1921), in which the court (although recognizing "the 
propriety of the common counts in an action against the county," id., at 9,. 390) stated 
that a county was not liable under a theory of implied contract or liability where the 
contra(.1; represented tta direct evasion of an express mandatory provision" of law, with 
Knappen v. City of Hialeah, 45 So.2d 179 (Fla. 1950), in which the court recognized the 
rule set forth in previous cases to be as follows: 

... (mJunicipal corporations are liable to an action of implied assumpsit with 
respect to money or property received by them and applied beneficially to their 
authorized objects through contracts which are simply unauthorized ... as 
distinguished from t.hose which were prohibited by their charters or some other 
law bearing upon them, or were malum in se, or were violative of public policy. 
(Emphasis supplied by the court.) 

C(. Okeechobee County, Fla. v. Nuveen, 145 F.2d 684 (5th Cir. 1944), cert. denied, 324 
U.S. 881; St. Johns Electric Co. v. City of St. Augustine, 88 So. 387 (Fla. 1921); Johnson 
v. Town of Anthony, 156 So. 732 (Fla. 1934); Board of Public Instruction v. Billings, 15 
Fla. 684, 686 (1876): Board of Public Instruction v. Connor, 4 So.2d 382, 386 (Fla. 1941); 
and AGO 058·282, relative to the implied liability of counties, municipalities, and other 
governmental agencies. See also 20 C.J.S. Counties s. 194, stating t..~at contracts within 
the county's power, but irregularly made, may be validated by such county through the 
agents wlio would have been authorized in the first place to make the contract: Ramsey 
v. City of Kissimmee, supra, in which the court held that a contract which was within 
the scope of authority of a mUflicipaIity but was defective in that it was entered into by 
the mayor rather than the council, could be later ratified by the city council. 

In Pinellas County v. Guarantee Abstract and Title Co., 184 So.2d 670 (2 D.C.A. Fla., 
1966), the court was faced with a fact situation analogous to that presented by your 
inquiry. The case involved an action against a county to recover on quantum meruit for 
the value of a title search prepared by the plaintiff title company. The title search had 
been prepared pursuant to an oral order by the county engineer in accordance with <" 
procedure which had been used in the county for several years. However, shortly after 
the plaintiff delivered the title information, the county engineer discovered that an order 
for the same title information had previously been placed with another title company, 
which company had already been paid for the work. Following his discovery of the 
duplication, the county engineer presented plaintiff's bill to the board of county 
commissioners, who refused to pay the bill except upon court order. The trial court ruled 
that the county was liable on quantum meruit for the value of the title search. 

On appeal, the judgment of the lower court was affirmed. The appellate court noted 
that the county commission possessed ample statutory authority to secure and contract 
for title information, even if the county engineer was not so authorized. In addition, the 
court observed that the county engineer had followed a procedure which had been in 
existence for many years. Moreover, the title information which was furnished was 
available for use in the acquisition of'rights of way and for the benefit of the county. The 
court further explained its decision as follows: 

Fbl'ida has, for manYlears, recognized the liability of a County on quantum 
meruit for the value 0 work done and materials furnished to a County which 
receives benefit th~refrom: Harwell v. Hillsborough County, 111 Fla. 361, 149 
So. 547- Moore v. Spanish River Land Co., 118 Fla. 549, 159 So. 673 and Webb 
v. Hillshorough County, 128 Fla. 471,175 So. 874 and other cases therein cited. 

The similarity between the Pinellas County decision and the instant case is easily 
apparent. Although this office is not a fact·finding agency and is without authority to 
determine whether or not the $50,000 negotiated settlement represents the fair and 
reasonable "alue of the insurance coverage, administrative and claims management 
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services furnished to and claims paid for and accepted by Putnam County in connection 
with the insurance provided thereto, it would appear that the county commission would 
be authorized to make such a determination and pay the claim. See s. 125.01(1)(b), F. S., 
providing that the board of county commissIOners is empowered to "[p)rovide for the 
prosecution and defense of legal causes in behalf of the county .•. ": White v. Crandon, 
156 So. 303. 305 (Fla. 1934), in which the Supreme Court held that a bona fide dispute 
between the county commissioners and another county officer regarding the 
disbursement of county revenues pursuant to acts of the county officer, whose authority 
to act for and bind the county as purchasing agent is reasonably questionable by the 
county commissioners, constituted a "legal cause" which the county commissioners were 
entitled to prosecute or defend under statu.tory authority conferred upon them to 
represent the county in the prosecution and defense of "all legal causes"; and AGO 060-
90, in which this office concluded that "[a]s the financial agent of the county having 
general control over its property and the management of its business, the board of county 
commissioners has the power to compromise and settIe claims in favor of the county and 
claims against the county." Or. s. 17.041, F. S. 

078·96-July 18, 1978 

DEPARTMENT OF OFFENDER REHABILITATION 

NEW GAIN-'I'IME FORMULA APPLICABLE TO ALL INMATES 
INCARCERATED ON JULY 1,1978 

To: Louie L. Wainwright, Secretary, Department of Offender Rehabilitation, Tallahassee 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUESTIONS: 

1. Does s. 944.275, F. S. (1978 Supp.), affect all inmates incarcerated by 
the Department of Offender Rehabilitation on July 1, 1978? 

2. If the answer to question 1 above is no, does s. 944.275, F. S. (1978 
Supp.), apply to all persons sentenced after July 1, 1978, or only to 
persons sentenced for crimes committed after July 1, 1978? 

SUMMARY: 

House Bill 811 [s. 944.275, F. S. (1978 Supp.)], which revises the method 
of granting gain·time, applies to all inmates incarcerated by the 
Department of Offender Rehabilitation on July 1, 1978, the effective date 
of the bill. 

House Bill 811 [now codified as s. 944.275, F. S. (1978 Supp.»), the effective date of 
which is July 1, 1978, revised the formula by which gain-time may be granted to 
prisoners by the Department of Offender Rehabilitation. Sections 944.27, 944.271, and 
944.29, F. S., were repealed and a new s. 944.275, F. S. (1978 Supp.), was created to 
replace the repealed sections. I have found nothing in the new s. 944.275, or in any 
section of H.B. 811, or in the title to the bill, indicating that the new gain-time provisions 
were not intended to apply to all prisoners incarcerated by the Department of Offender 
Rehabilitation on July 1, 1978. There is no language in the bill limiting or delaying 
application to those prisollers sentenced after July 1, 1978, nor is there any language 
limiting application to those prisoners incarcerated for crimes committed after July 1, 
1978. In addition, I know of no constitutional prohibition or rule of construction which 
would be invoked or violated by the application of the new formula to all inmates 
incarcerated by the department as of the effective date of the act (July 1, 1978). I find 
nothing to indicate that the statute will not operate prospectively only. Also, nothing in 
H.B. 811 imposes any additiona1 penalty for a crime already committed, or makes more 
severe punishment alrea.dy imposed, and nothing in the bill purports to deprive any 
inmate of any vested, enforceable right. 
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Although the courts have imposed certain procedural requirements as being necessary 
to guarantee due process when previously granted gain-time is to be forfeiteo by action 
of an administrative agency, such as the Department of Offender Rehabilitation, e.g., 
Ranlrln v. Wainwright, 351 F. Supp. 1306 (M.D. Fla. 1972), it seems clear that the 
LefJislature's allowance of gain-time and its modification, restriction, or even abolition of 
gam-time is subject to the broad discretion ofthe Legislatru·e. The courts have repeatedly 
emphasized that the allowing of gain-time is an act of grace, and that a prisoner has no 
right to receive gain-time absent the Legislature's exercise of its grace or discretion. 
Similarly, the courts have emphasized the Legislature's power to make whatever 
changes it deems prudent in the gain-time procedure. In Dear v. Mayo, 14 So.2d 267 (Fla. 
1943), the court stated: "Parole and gained tUne is granted by the sovereign as a matter 
of grace rather than of right," and that "[t]he state may offer such grace under and 
subject to such conditions as it may consider most conducive to accom"plish the desired 
purpose." (Em'phasis supplied.) In Mayo v. Lukers, 53 80.2d 916, 917 (l<1a. 1951), it was 
stated that "[t]he cases generally hold ',hat the granting of the gain-time allowance is an 
act of grace rather than a vested right which may be withdrawn, modified, or denied, 
dependent on the course of conduct of the prisoner." And, in Kimmons v, Wainwright, 
338 So.2d 239 (1 D.C.A. Fla., 1976), the court stated that "[g]ain-time is given to prisoners 
throuffh the beneficence of the Legislature, and the Legislature has full authority to 
establish the terms and conditions thereof." 

Thus, your first question is answered in the affirmative, and, accordingly, your second 
question need not be addressed. 

078-97-July 18, 1973 

COUNTY OFFICERS 

EXPENDITURE OF PUBLIC FUl'<J)S TO DEFRAY 
EXPENSE OF SELF DEFENSE 

To: Ernest Ellison, Auditor General, Tallahassee 

Prepared by: Frank A. Vickory, Assistant Attorney General 

QUESTIONS: 

1_ When a complaint is filed with the Florida Commission on Ethics 
against a county officer, is said officer entitled ipso facto or m certain 
circumstances to expend the funds of his office toward the cost of the 
legal services mcurred by him m responding to the complaint? 

2. If there are certain circumstances only m which public money may 
be expended for payment of attorney's fees, what documentation must be 
provided m the public records of the officer for auditing purposes so that 
an adequate determination may be made as to whether the proper 
circumstances are present m a specific case? 

3. If there is authority for payment of such fees, does such mclude 
authority to pay for costs incurred m collateral actions taken before the 
commission or the courts regarding the complaint? 

SUMMARY: 

When a complaint is filed with the Ethics Commission against a county 
officer, such officer is not authorized or entitled ipso facto to expend the 
funds or mcome of his office to defray the cost of the legal services 
mcurred by him in defending against or responding to said complaint 01' 
in collateral actions taken before the commission or the courts regarding 
such complaints and, absent statutory authority, express or necessarily 
implied, there exist no circumstances authorizing or entitling him to do 
so. While the statntes do not and the Attorney General may not prescribe 
any particular form or manner of d02umentation for such expenditures 
by county officers, they are required by law' to enter mto their public 
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records information fully sufficient to demonstrate to the postauditor and 
the public the legality of any such expenditures, and with such 
explicitness as to permit the postauditor to determine whether any such 
expenditures are authorized by law and otherwise to perform a proper 
audit. 

Your questions appear to be based on the following factual situation. A certain county 
officer (a fee officer) has utilized the public funds of his office to pay for legal services 
relative to a complaint med against him with the Florida Commission on Ethics by a 
private citizen. Specifically, he med a petition for a writ of prohibition which questioned 
the jurisdiction of the Ethics Commission to hear the complaint. The writ was granted 
and the officer then proceeded, pursuant to s. 112.317(8), F. S., to me a legal action before 
the commission agrunst the private citizen who med the original complaint charging that 
the complaint was med maliciously and seeking recovery of ail costs and attorney's fees 
incurred by him. The commission denied recovery. 

The officer utilized public funds of his office to pay the attorney's fees connected with 
his seeking the Writ of Prohibition and with his suit to recover costs and attorney's fees 
from the citizen who filed the original complaint against him. However, in the public 
records of the officer, there is nothing specifying in what way the expenditure for 
attorney's fees and costs serves the public purpose of his office. Your problem arises 
because of the insufficiency of any evidence in the public records of the office showing 
such public purpose, rendering impossible the proper audit. Hence, you have sought an 
opinion of this office as to the circumstances under which payment of attorney's fees and 
legal costs for county officers out of public funds is permissible and as to what 
information is required to be furnished the Auditor General in order for him to perform 
a complete and proper audit (see s. 11.47(1), F. S.). 

AS TO QUESTION 1: 

It is a basic and fundamental principle that public funds may be spent only for r:-·~'..ic 
purpose or a function which the public body or officer is expressly authorized by la,· to 
carry out, or which must be necessari~y imr>lied in order to carry out the purpose or 
function expressly authorized. See 81 C.J.S. States s. 167; 20 C.J.S. Counties 85.129 and 
207; Davis v. Keen, 192 So. 200 (FIa. 1939); State v. Town of North Miami, 59 So.2d 779 
(FIa. 1952); O'Neill v. Burns, 198 So.2d 1 (FIa. 1967); Florida Development Comm. v. 
Dickinson, 229 So.2d 6 (1 D.C.A. Fla., 1969); AGO's 071·28 and 068·12. See also State ex 
reI. Greenberg v. Florida State Board of Dentistry, 297 So.2d 628, 636 (1 D.C.A. Fla., 
1974); Hopkins v. Special Road and Bridge Dist. No.4, 74 So. 310 (FIa. 1917); cf. AGO 
075-120. Hence, the authority to pay attorney's fees from public funds must be derived 
from a statute. As I have stated previously, "[a]s a general rule, the power to employ 
counsel does not exist unle .. ,,> such power is expressly conferred or results by necessary 
implication from the Eowers granted." AttoI'Lt.,~y General Opinion 076·173; see White v. 
Crandon, 156 So. 303 (Fla. 1934); Watson v. Caldwell, 27 So.2d 524 (FIa. 1946), cited in 67 
C.J.S. Officers s. 107, to the effect that the power to employ counsel "is not deemed 
incident to the mere existence of a board or commission, and does not exist unless it is 
expressly conferred or results by necessary implication from the powers granted." It is 
thus only when there is imposed some statutory duty upon the county officer, and it 
becomes necessary, in order to carry out such statutory duty or function, for him to 
engage an attorney to bring or defend an administrative or judicial action or proceeding, 
that such officer has the implied authority to employ and pay an attorney as a necessary 
operating expense of conducting and operating his office and performing his statutory 
duties. See AGO 076·173, supra. See also 67 C.J.S. Officers s. 91, stating: 

The right of an officer to compensation for expenses incurred by him in the 
performance of an official duty must be found in a provision of the constitution 
or a statute conferring it either directly or by necessary implication .... 
Where a public duty is demanded of an officer without provision for any 
compensation, the expense must be borne by the public for whose benefit it is 
done. However, in order to justify indemnification of a public officer for an 
expense incurred in the discharge of his official duties, the officer must have 
acted in good faith, in the discharge of a duty imposed or authorized by law, 
and in a matter in which the government has an interest. 
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Cf, AGO 068-70, holding that a 

board of county commissioners is (statutorily) vested with the power to 
reimburse counsel for defending county officials acting within the scope of their 
duties and responsibilities where in the discretion of the commission it is 
reasonable and necessary to do so in order to adequately represent the interest 
of the county. (Emphasis supplied.) 

See also Coen v. Lee, 156 So. 747, 750-751 (Fla. 1934), stating that "unlimited authonty 
to perform official functions as may be desired by the officer or to inc-1ll' expenses against 
the state or municipality cannot lawfully be conferred upon any cf.dicer." Accordingly, it 
has been held: 

It is a fundamental concept of the law in Florida and elsewhere that public 
funds may not be expended for other than pUblic purposes. (Emphasis supplied.) 
Public officers are, of course, entitled to a defense at the expense of the public 
in a law suit arising from the performance of the officer's official duties 
(emphasis the court's) and while serving a public purpose. (Emphasis supplied.) 
[Markham v. State, 298 So.2d 210, 211 (1 D.C.A. Fla., 1974), citing Duplig v. City 
of South Daytona, 195 So.2d 581 (1 D.C.A. Fla., 1967).] 

See also 20 C.J.S. Counties s. 129 which states that 

[wlhere expenses are allowable, they must be necessary and reasonable in cost, 
and they may be paid only in accordance with the terms of the statute 
authorizing them. Thus, such expenses must be incurred by an official entitled 
to reimbursement within the meaning of the statute, [and] must be official, 
rather than personal to the officer . . . . 

Accordingly, based upon the above-cited cases, textual authorities, and opinions of this 
office, I find that a public officer may expend the funds of his office for payment of legal 
costs and fees only when he is carrying out a statutorily ?rescribed comity purpose or 
duty and in so doing it is necessary, in order to do what the statute requires, for him to 
bring or defend an administrative or judicial action. In short, whether or not the funds 
may be used for such purposes is not within the officer's discretion. In order for such 
expenditure to be valid, the officer must be acting to pursue a legislatively determined 
county purpose or statutorily imposed duty for which the incurring of legal fees and costs 
has been expressly or impliedly authorized Dr determined to be a necessary expense in 
carrying out that duty or effecting that purpose. Moreover, funds for such purposes must 
be properly budgeted. As noted in AGO 075-299, e.g., a county fee officer is required to 
prepare an annual budget and me it with the clerk of the county governing authority by 
September 1 preceding the budgetary fiscal year, s. 218.35, F. S., and must me a sworn 
statement showing the receipts and disbursements of the officer during the preceding 
year, specifying in detail "the purposes, character, and amount of all official expenses and 
the amount of net income or unexpended budget balance as of the close of the fiscal 
year." Section 218.36(1), F. S. See also s. 116.03, F. S. All officers whose offices the 
Auditor General has authority to audit must keep in their public records sufficient 
information for his proper audit, which information must be made available to him. 
Section 11.47(1), F. S. 

It is nut necessary to apply the above principles of law to the instant situation. I 
assume, in determining whether the expenditure of the public funds in question was 
authorized by law, that there is nv ;:,ecial or local law or general law of local application 
governing the question, since none has been brought to my attention. I find in the general 
laws no express aut'lority for such expenditure. 

Chapter 112, part III, F. S., sets forth the standards of conduct expected from the 
public offi.cials of this state and prohibits violation of these standards. Section 112.322 
empowers the Ethics Commission to investigate sworn complaints of violations of the 
Etliics Code by such officials, and to recommend an appropriate penalty (as provided in 
s. 112.317) if a violation is found. Your first question conceInS whether a county fee 
officer, who incurs attorney's fees and costs in defending himself against a complaint med 
against him with the commission, may ipso facto pay such fees and costs out of the public 
funds of his office. 
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In AGO 069-40, my predecessor in office concluded that county funds could not be used 
to par expenses, costs, and attorney's fees incurred in the defense of a county 
cOIIlll11ssioner against criminal charges in connection with the operation of his office and 
charges made against him by the Governor in his order suspending the said 
commissioner from office. It is there stated: 

The charges of malfeasance, misfeasa1lce, neglect of duty commission of a 
felony, drUnkenness, and incompetency are cnarges against the personal action, 
or nonaction, of the officer, either by himself or through an agent of such officer 
for which he is responsible. 

As was there noted, an official's defense of criminal charges against him benefits no one 
but himself. It confers no benefit upon the state or county, nor is the expenditure of public 
funds in connection therewith a public purpose or for the welfare and benefit of the 
public, and, hence, it was held that absent a statute providing for payment of attorney's 
fees and legal costs in the event of exoneration, none could be paid. That opinion was 
rendered prior to the enactment of s. 112.44, F. S., which confers upon the Senate the 
discretionary authority to provide that the county pay the reasonably incurred attorney's 
fees and costs of a reinstated coun,ty officer who was suspended br the Governor but 
exonerated by the Senate. See AGO 072-86, wherein it was determmed that, in such a 
case, attorney's fees and costs rna)' be paid only in those instances in which the Senate 
provides therefor. See also AGO 071-253, concluding that, in the absence of statutory 
authority, public fun&! may not be used to reimburse a public official for the expense of 
defending a criminal ch&rge arising out of his official action, even though he may be 
found not guilty of the charge. See also State Dept. of Citrus v. Huff, 290 So.2d 130 (2 
D.C.A. Fla .• 1974), cert. denied, 295 So.2d 632 (Fla. 1974); and cf. AGO 074-124, referring 
to the position of this office that under the ~eneral rule followed in AGO's 06940 and 071. 
253, supra, the chairman of the. Florida Citrus Commission (now Department of Citrus) 
was not entitled to reimbursement from commission funds for the attorney's fees and 
costs incurred by his successful defense of criminal charges against him. This position 
prevailed in Huff, supra. 

It would seem that the same consideration involved in and the rationale of AGO 069· 
40 compel a like conclusion in the instant case. The Code of Ethics and the standards of 
conduct provided for in part III of Ch. 112, F. S., essentially seek to prohibit conduct 
which could be characterized as abuse of public office for private gam or to require 
disclosure of certain information in order that the public may know whether their public 
officials are subject to any interests that may conflict with or compromise their ability to 
fully and faithfully execute their public duties. The breach of these ethical standards is 
in my opinion as much an injury to the government and the public and the integrity of 
the governmental process as the conduct at issue in AGO 06940. It is the officialliimself, 
'lot the public, who benefits by his conducting a defense against complaints filed against 
him. I can see no way to characterize the attorney's fees and costs incurred in such a 
defense as necessary operating expenses of the office necessarily incurred in carrying out 
the statutory duties and functions of his office, or as a matter in Which the government 
has a lawful i.nterest. Cr.. however, Askew v. Green et al., 348 So.2d 1245 (1 D.C.A. Fla. 
1977), cert. pendinQ, wherein the District Court of Appeal held valid. as being addressed 
to a declared public purpose, a county ordinance authorizin~ payment or use of county 
funds to defray the costs of defending several county cOIIlll11ssioners against unjustified 
criminal prosecutions arising under s. 286,011, F. S., the Sunshine Law. This case is 
distinguishable from both Huff, supra, and the Attorney General Opinions referred to 
above because it involved (local) enabling legislation enacted in response to a county 
finding that a public purpose would be served in defending against unjustified criminal 
prosecutions for violating the Sunshine Law (s. 286.011, F. S.). Huffinvolved no enabling 
legislation. The court also indicated that its result would be contra if the ordinance 
sought to reimburse for expenses involved in defending against charges of bribery or 
other general criminal statutes. Moreover, the court noted that the charge made against 
the commissioners in that case, knowingly and unlawfully attending a closed count)' 
commission meeting to take official action in locating and establishing a public road, had 
been abandoned at the trial. 

I am aware that there are llossible situations in which a public official in carrying out 
his required duties may be subjected to calculated attempts, by a disgruntled citizen for 
instance, to cause him injury by the filing of unsubstantiated and unwarranted 
complaints with the commission or in a court of law. However, this same danger is 
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{lrese!lt in the event of suspension from office based on criminal charges brought against 
the official since, if the charges prove /:iroundless and the official is reinstated, he has still 
had to incur the expense of defending himself against them. Hence, the Legislature has 
provided a hedge against such unfairness by granting the Senate the power to provide 
In its discretion for payment of attorney's fees and costs out of public funds if the official 
is exonerated. Section 112.44, F. S., supra. In contrast, there is no legislation comparable 
to s. 112.44 applicable to the instant situation. Moreover, as noted, my conclusion as to 
attorney's fees and costs incurred in defense of criminal charge .. (that they could not be 
paid from public funds) remained the same, even after enactment of s. 112.44, in those 
situations wherein the Senate does not provide for payment. Attorney General Opinion 
072-86. Regarding a complaint filed with the Ethics Commission, an official who has a 
complaint filed against him may, under s. 112.317(8), F. S., recover his costs and 
attorney's fees from the complainant if the commission determines that the complaint 
was filed with malicious intent to injure the reputation of such officer and without basis 
in fact or law. If the complainant fails to pay such costs as determined by the commission 
within the prescribed period of time, the statute requires this department to bring a civil 
action to recover sucll costs for the injured officer. Hence, the official is protected from 
the expense of defending against a frivolous or groundless complaint brought by someone 
bent on injuring him, and, absent express or implied statutory authority for payment of 
auch costs and fees from the funds or income of his office, r adhere to my conclusion that 
public funds may not be expended for such J,lllrPose. 

Had the Le,pslature intended to authorIze such reimbursement or payment from 
county or public funds or from the income of the office of the affected county officer, it 
would have done so (or it would have been a very simple matter for it to have done so); 
b;V providing for the recovery of such fees and costs from the complainant in the specified 
cll'cumstances, and in no other cases, the Legislature has impliedly prohibited such 
payment in other circumstances and has also impliedly prohibited any payments or 
reimbursements therefor from county funds or income of thtl office. See, e.g., Ideal Farms 
Drainage Dist. v. Certain Lands, 19 So.2.) 234 (Fla. 1944); Alsop v. Pierce, 19 So.2d 799 
(Fla. 1944): Dobbs v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952}; Interlachen Lakes Estates 
v. Snyder, 304 So.2d 433 (Fla. 1974); In re Advisory Opinion of the Governor, 306 So.2d 
520, 523 (Fla. 1975). 

In sum, I am of the opinion that when a complaint is filed with the Ethics Commission 
against a county officer, such officer is not entitled i~so facto to:" expend the funds or 
income of his office to defrar the cost of the legal servlces incurred by him in defending 
against or responding to swd complaint. The above discussion should also answer your 
questions as to whether there are "certain circumstances" in which such expenditures or 
payments would be authorized and, if so, what those circunlstances are. Orily where the 
requisite statutory authority, express or implied, exists, would county officers (fee and 
budget) be entitled to reimbursement from public funds for legal fees and costs incurred 
in defending against an ethics complaint. In the absence of such statutory authority, 
duty, or function (as hereinabove explicated) and the necessity to engage in such defense 
in order to carry out such duties or functions, no circumstances exist warranting such 
expenditures or reimbursements. 

AS TO QUESTION 2: 

You next inquire as to what documentation must be provided or information be 
entered into the public records of the office of the affected officer and made available to 
you in order for you to conduct a proper audit, assuming that any circumstances exist in 
which attorney's fees and costs incurred in defending against a complaint filed with the 
Ethics. Commission may be pll:id fa! out of public funds or income of t}le office. 

Section 11.47(1), F. S., reqUIres: 

All officers whose respective offices the Auditor General is authorized to audit 
shall enter int . their public records sufficient information for his proper audit, 
and shall make the same available to him on demand. 

This section, while requiring that "sufficient information" be entered in the public 
records for a proper audit, does not prescribe any particular form or manner of 
documentation to meet the statutory requirements and this office lacks the authority to 
specify what the requisite documentation or form thereof should be. However, because 
the information must be "sufficient" for your audit, and in view of the purposes of a 
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postaudit and the rules of law governing the expenditure of public funds discussed in the 
response to your first question, it is my opinion that the officer must document in and by 
such public records the flxpress statutory authority for any such expenditure or, if 
authority must be neces;oarily implied, he must document in and by such records both 11 
statutonly authorized or required duty or function and the reas()n performance thereof 
necessarily requires the expenditure in order to carry out the expressly imposed duty or 
authorized function. In sum, the language of any such documentation Or public records 
must be fully sufficient to demonstrate to the postauditor and the public the legality of 
such expenditures. The information or documentation provided by an officer should be 
adequate dnd explicit to permit the preauditor, if any. and the postauditor to detennine 
whether the payment or expenditure is authorized by law. Ct. AGO's 075-299, 071·28, and 
068·12, the reasoning of wruch and the grounds on which the pertinent conclusions are 
drawn therein apply with equal force and effect to the instant question. 

As previously noted, expenditures for the purposes in question must be duly budgeted 
for, and the applicable statute governing the making and filing of budgets by particular 
county officers and the fiscal laws and rules of law governing the management and 
expenditure of public moneys by such officers and accountings therefor must be adhered 
to. Generally, I call your attentlon to ss. 218.35(1) and 218.36(1), requiring county fee 
officers to establish annual budgets for their respective offices, which "clearly reflect the 
functions for which money is to be expended" (s. 'U8.35[1]) and "specify in detail the 
purpose, character and amount of all official expenses" (s. 218.36[1]). See also s. 116.03. 

AS TO QUESTION 3: 

You next ask, assuminl5 there is authority for paying the attorney's fees and costs in 
question, whether such mcludes the authority to pay for costs incurred in collateral 
actioru: taken before the commission or the courts regarding the ethics complaint. My 
response to your first question adequately answers and applies equally to this question. 
As there summarized. only where the requisite statutory authority, express or 
neceasarily implied, exists. would a county officer be entitled to reimbursement from 
public funds or income of the office for attorney's fees and costs incurred in collateral 
actions taken before the commission or the \!ourts in connection with an ethics complaint. 
Furthermore, the Legislature has provided authorization for the Ethics Commission to 
determine and reguire the complainant to pay the attorney's fees and costs incurred by 
the officer complruned against if it determines that a person has filed a c.omplaint against 
an officer with a malicious intent to injure the reputation of the officer and finds such 
complaint to be frivolous and without basis in law or fact. No other provision for payment 
of or reimbursement for such fees and costs in any other case has been made by the 
statute. The Legislature chose not tc authorize reimbursement for such fees and costs 
either from county funds or from the income of the office of the affected county officer 
though it could easily hf!.ve done so; therefore, it impliedly prohibited any such 
expenditure or payment or reimbursement for such fees and costs incurred in collateral 
actions taken before the c0mmlssion or the courts relative to such ethics complaints. 

07B.98-July 24, 1978 

MEDICAL PRACTICE ACJr 

NURSES SERVING AS PHYSICIANS' TRAThTED ASSISTANTS 
NOT EXEMPTED BY Ac:r FROM NURSING LAW REGULATIONS 

To: George S. Palmer, M.D., Executive Director, Board of Medical Examiners, TalZah~ee 

Prepared by: Walter Kelly, Assistant Attorney General 

QUESTION: 

Axe formerly licensed nurse<j< now operating as physicians' trained 
assistants and who are not presently li.~ensed under Ch. 464, F. S., as 
professional or practica1 nurses but are o:perating under s. 458.13{4}, F. S., 
as physicians' trained assistants in viola:tion of the Nurses Practice Act 
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(Ch. 464, F. S.) when such individuals are rendering services uuder the 
responsible supervision and control of a duly licensed physician? 

SUMMAAY: 

Section 458.13(4), F. S., does not operate to except formel'ly licensed 
nurses (but not presently licensed as nurses under Ch. 464, F. S.) 
rendering services as physicians' trained assistants under the responsible 
supervision and control of licensed physicians pursuant to s. 458.13(4), 
F. S., from the operative force or regulatory provisions of the state 
nursing law, Ch. 464, F. S. The determination of whether the specific 
services rendered by such physicians' trained assistants fall within the 
rel!ulatory purview of the nursing law must be made by the State BGard 
of Nursing within whose regulatory jurisdiction the practice of nursing 
lies. The affected persons may utilize the procedure for obtaining 
declaratory statements prescribed by s.. 120.565, F. S., to secure a 
determination of the applicability of the provisions of the nursing law or 
any rule of the State Board of Nursing to such persons and the specific 
services being rendered by them to the licensed physician by whom they 
are employed. 

The statutory history of the provisions of s. 458.13(4), F. S., may assist in analyzing its 
operative effect and meaning. In 1927 the Legislature enacted Ch. 12285, Laws of Florida, 
which, in defining the practice of medicine, made various exceptions from the act's 
operation: 

This act shall not be construed to affect ... any office assistant of a legally 
licensed practitioner of medicine, rendering such assistance as is usually 
rendered by a nurse, and who shall work only under the direct superuision and 
express orders of his or her employer, in his office, and not otherWise. (Emphasis 
supplied.) 

The Legislature in 1951 enacted Ch. 26551, Laws of Florida. which was an act 
amending s. 458.13, F. S.: 

458.13, definition of practice of medicine; limitations, exce~tions, etc.-

• 
(2) This chapter shall not be construed as applying to: 

• • 
(j) Any office assistant to a legally licensed practitioner of medicine in this 

State who renders only such assistance as usually rendered by nurses and who 
shall work under the direct superuision and express orders of his employer and 
in his employer's office and not otherwise. (Emphasis supplied.) 

Section 5 of Ch. 29867, 1955, Laws of Florida, in amending s. 458.13, F. S., repealed 
paragraph {j) of subsection (2) by omission. (See AGO 071·395 fc~' the rule on repeals by 
omission.) 

Section 3, Ch. 70-92, Laws of Florida, amended s. 458.13, F. S., by adding subsection (4) 
thereto "excepting from the definition of practice of medzcine services rendered by 
personnel under the responsible supervislOn and control of a licensed physician" 
(Emphasis supplied.), see title of Ch. 70-92, which subsection now appears in Florida 
Statutes 1977 in substantially identical language. Section 458.13(4), F. S. provides: 

Nothing in this section shall he construed to prohibit service rendered by a 
physician's trained assistant, a registered nurse midwife (nurse obstetric 
associate), or a licensed practical nurse, if such service be rendered under the 
responsible supervision and control of a licensed physician. (Emphasb 
supplied.) 
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None of the statutes sel; forth above mention the statute regulating the practice of 
nursing and making it unlawful for any parson to practice nursing unless such person 
has been duly licensed under the provisicns thereof (Ch. 464, F. S.); nor did any of such 
statutes purport to make any exceJ?tions or exemptions from the regulatory provision of 
Ch. 464, F. S. The expressed legIslative intent and .p~ose in all of the aforecited 
statutes, for the purposes of this opinion, was to prOVIde for exceptions or exemptions 
from the practice of medicine. It is a well-settled rule of stat!ltory construction that where 
statutes enumerate or expressly mentiol1 the things on which they are to operate (here, 
the practice of medicine), all things not expressly mentioned therein (here, the practice 
of nursing) are excluded from their operation. Ideal Farms Drainage Dist. v. Certain 
Lands, 19 So.2d 234 (Fla. 1944), Dobbs v. Sea Isle Hotel. 56 So.2d 341 (Fla. 1952), 
Interlachen Lake Estates, Inc. v. Snyder, 304 So.2d 433 (Fla. 1973). I therefore must 
conclude that s. 458.13(4), F. S .• does not operate to except or exempt formerly licensed 
nurses now operating under s. 458.13(4), F. S., as physicians' trained assistants (but who 
are not duly licensed under the provisions of Ch. 464, F. S.) from the operative force of 
the regulatory provisions of the nursin~ law, Ch. 464, F. S. Whether the services 
rendered by such trained assistants fall WIthin the regulatory purview of Ch. 464, F. S., 
iR, ,~, question which is committed to and within the juri&diction of the State Board of 
Nursing. The affected physicians' trained assistants may, pursuant to the provision of s. 
120.565, F. S., submit to the Board of Nursing a petition for declaratory statement as to 
the applicability of an)' provision of Ch. 464, F. S., 1)1' any rule of that agency to such 
trained assistants and the specific services being rendered by them under the responsible 
supervision and control of the licensed physician by whom they are employed. 
Parenthetically, it is clear that s. 464.22, F. S., does not in express terms except or 
exempt physicians' trained assistants from the operative force of Ch. 464, F. S., unless 
such persons should in certain circumstances come under the exception. provided for by 
s. 464.22(2), F. S., when furnishing U[aJssistance ... in the case of an emergency." C{. s. 
458.13(2)(d), F. S., and Baxter v. State, 47 So.2d 764, 767 (Fla. 1950). 

078-99-July 24, 1978 

LICENSES AND LICENSE TAXES 

MUNICIPALITY NOT AUTHORIZED TO GRANT TAX-EXEMPT 
OCCUPATIONAL LICENSE TO DISABLED VETERAN 

FOR OPERATION OF MORE THAN ONE TAXICAB 

To: Johnie A. McLeod, City Attorney, Apopka 

Prepared by: Joseph C. Mellichalnp III, Assistant Attorney General 

QUES'l'ION: 

Is a municipality authorized to grant a tax-exempt occupational license 
to a qualified disabled war veteran ~or the operation of more than one 
taxicab? 

SUMM:ARYt 

A municipality is not authorized to grant tax-exempt occupational 
license to qualified disabled war veteran for operation of more than one 
taxicab under Local Occupational License Tax Act under s. 205.171, F. S. 

Section 205.171(1), F. S., grants an exemption not to exceed $50 from municipal 
occupational license taxes to permanent Florida resident electors who qualify as disabled 
war veterans under the terms and conditions prescribed by that section and who engage 
in any business or occupation in Florida which may be carried on mainly through the 
personal efforts of such licensee as a means of livelihood and otherwise meet the 
requirements of the statute. 

Section 205.171(3), F. S., requires each municipality to issue to each person entitled 
thereto pursuant to s. 205.171 an occupational license subject to the prescribed conditions 
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and upon making proof that the applicant is entitled under the conditions of that law to 
receiye the eXemption therein provided for. Section 205.171(1), F. S., in pertinent part 
provld.:s: 

... The exemption heretofore referred to shall extend to and include the right 
of licensee to operate an automobile-for-hire of not exceeding {ive-passenger 
capacity, including the driver, when it shall be made to appear that such 
automobile io bona fide owned, or contracted to be purchased by the licensee and 
b being operated by him as a means of livelihood and that the proper license 
tax for the operation of such motor vehicle for private use has been aJ?plied for 
and attached to said motor vehicle and the proper fees therefor prud by the 
licensee. (Emphasis I'upplied.) . 

When a statut.e purports to grant an exem~tion from taxation, the universal rule of 
construction is that the tax exemption provislOn is to be construed strictly against the 
one who asserts the claim of exemption. (51 Am. Jur. Taxation s. 524, Steuart v. State, 
161 So. 378; Lummus v. Florida Adirondack School, 168 So. 232.) 

In the above-quoted part of 3. 205.171(1), F. S., reference is made to "an automobile
for-hire of not exceeding {ive-passenger capacity. including the driver." Reference is also 
made to the automobile "being operated by him" ("him" being licensee). These references 
a"e in the sin~ar and, as such, represent words of limitation. In the phrase "as a means 
of livelihood, , "a" is used as a singular adjective modifying "means." Throughout the 
statute "Hvelihood" is used synonymously with busintlss or occupation. 

Use of such phrases st.rongly evidences an intention by the Legislature that, for 
purposes of the local occupational license tax exemption for disabled veterans, the 
operation of one auto-for-hire be considered a "business or occupation." Accord: Attorney 
General Opinion 053-54, Biennial Report of the Attorney General, 1953-1954, p. 208, 
anf'wering in the negative the question: Maya CountY, Tax Collector issue a tax-exempt 
occupational license under s. 206.16, F. S., to a qualified disabled war veteran for the 
operation of more than one automobile-far-hire. 

In AGO 051-282, Biennial Report of the Attorney General, 1951-1952, p. 326, mention 
is made of this office's view that the Legislature intended to extend the exemption to the 
bu.siness of the disabled veteran and not to single occupational licenses. The reasoning 
behind this .... iew is thlit, in many instances, the operation of a single business may 
require several types of occupational licenses. Where more than one license is required 
for the operation of a single business, a credit on the gross runount of the s~verallicenses, 
up to an including $50, should be granted by the exemption. Therefore, where more than 
one license is required for tht> sll.~le business operated ry the veterWl, the exemption 
may be extended to such licen,;-,)s fl(, long as no more than one business is to be operated. 

Several times this Gffice has h.,ld ,hat the tlxemption may not be applied to more than 
one business of the veteran (see 1929-1930 Biennial Report, p. 180; 1931·1932 Biennial 
Report, p. 772). 

Attorney General Opinion 051-282 in pertinent part reads: 

..• We doubt that the direction of a large business employing many persons 
who are depended upon to perform the services necessary would qualify the 
business ~or exemption from a license. The main operation of the businc:l:l must 
be carried on through the pel'spnal efforts of the licensee; although employees 
may aid and assist in the operation of the said business. The operation of a 
single taxi cab by a veteran IS clearly within the statute, but we doubt that the 
oT?eration of a large fleet of taxi cabs would be. The business of the operation 
of the single taxi cab may be carried on through the personal efforts of the 
licensee, but were there a large fleet the main part of the business would of 
necessity be carried on by others. 

One of the main requirements for the exemption is that the business or occupation 
engaged in must be 01'1e "which may be carried on mainly through the personal efforts 
of the licensee as a means of livelihood." This wording makes it apparent that the statute 
was designed to aid in the rehabilitation of disabled war veterans and to enable them to 
become self-supporting. The Legislature doubtless had in mind the small businesses that 
may be operated through the personal efforts of one person, a person unable to perform 
manual labor as the term is generally or usually understood. 
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To say that a municipality is authOrized to grant a tax-exempt occupational license to 
a qualified disabled war veteran for the operation of more than one taxicab is to go 
beyond the wording of s. 205.171, F. S. '1'0 go beyond the wording of the statute is to go 
beyond the intention of the legislators. 

Accordingly, your question is answered in the negative. 

078.10O-July 24, 1978 

STATE ATTORNEYS 

TRANSPORTATION SERVICES FURNISHED BY COUNTIES 

To: Quillian S. Yancey, State Attorney. Bartow 

Prepa:oed by: Sharyn L. Smith and Frank A. Vickory. Assistant Attorneys General 

QUESTION: 

When, prior to adoption of the present Art. V of the State Constitution, 
a county had furnished vehicles and gasoline to the prosecuting officer of 
a criminal court of record, and to his investigators, to be used by them in 
the performance of their official duties, mayor must the county now 
provide vehicles and gasoline to the state attorney and his investigators 
for the same purpose and under the same circumstances? 

SUMMARY: 

The state, rather than the county, is responsible for costs of 
transportation services of the state attorney's office for ita official use, 
except for those services provided on a centralized basis in fiscal year 
1973·1974 to all units of county government and made available for use of 
the state attorney's office, which cost of services was not prorated, even 
though the county furnished transportation services to the prosecuting 
officer of the Criminal Court of Record prior to the adoption of revised 
Art. V, State Const., effective January 1, 1973. However, where the county 
has previously been providing automobiles to the state attorney's office 
for use in the operatIOn of that office, it should continue to do so under 
the terms of the proviso appended to the 1976 General Appropriations 
Act requiring counties to continue to provide the state attorneys anY' 
operating capital outlay items presently being provided by the counties. 

Essentially, your question asks whether the state or the county should pay the vehicle 
and gasoline costs when the state attorney or his staff is on official business, under the 
circumstances you describe. 

I believe the answer to your question to be unaffected by the fact that; the county paid 
such expenses for the prosecuting officer of the criminal court of record before the 
adop1;ion of the present Art. V, State Canst. Clearly, the question of the county's 
providing transportation for your office must be examined in light of some constitutional 
or statutory authorization for such payment. Unless specific authority is granted to the 
county to pay for such services for the state attorney, the county may not do so, 
regardless of wr.;;+ ,ervices it provided for the use of the prosecuting offi~')r of a former 
subordinate Call' ~i!ence, we must examine the applicable provisions of law regarding 
opera!:ion and co;"(s of the state attorney's office to determine what services are provided 
and by whom. 

Section 27.34(1), F. S. 1975, provides that "[n]o county or municipality shall 
Rpprol:?riate or contribute funds to the operation of the various state attorneys." Section 
27.34(2) provides: 

The state attorney shall be provided by the counties within their judicial 
circuits with such office space, utilities, telephone service, custodial services, 
library services, tran.<>poriation services, and communication services a.q may be 
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necessary for the proper and efficient functioning of these offices. The office space 
to be provided by the counties shall not be less than the standards for space 
allotment promulgated by the Department of General Services nor shall these 
services and office space be less than were provided in fiscal year 1972-1973. 
(Emphasis supplied.) 

In AGO 073·458, I intelJlreted the quoted section in light ofle/pslative intent expressed 
in eh. 73·335, Laws of Florida, the 1973 General Appropriations Act, and legislative 
comments appended to the appropriations for the several state attorneys, and concluded 
that "transportation services 'provided for common use by county governmental units' 
are now to be mads available to each statu attorney 'as may be necessary for the proper 
and efficient functioning of these offices.' " 

A ,p.roviso appended to the General Appropriations Act of 1976, Ch. 76·285, Laws of 
Flonda, following items 755-774, indicates that the conclusion reached in AGO 073-458 
remains unchanged. That proviso states: 

Provided, however, office space, and related expenses for custodial services and 
utilities shall continue to be provided by the counties as prescribed by section 
27.34(2), F. S. Any operating capital outlay items now provided by county [sic] 
to state attorneys shall continue to be provided. Notwithstanding section 
27.34(2), F. S., only centralized county services as provided in FY 73·74 to all 
units of county government for which cost of serv~ces are not prorated may be 
continued. (Emphasis supplied.) 

It should be noted that the identical proviso is appended to the 1974 and 1975 General 
Ap'propriations Acts following rElspectively items 734-753 and 795-814. It is not, of course, 
Within the power of this office to make a determination upon either the wisdom or the 
constitutionality of such a proviso. I must, therefore, presume its validity and give effect 
to it. Hence, the transportation services which the county must provide as required by s. 
27.34(2) are limited to such centralized county transportation services as were provided 
by the county in fiscal year 1973-1974 to all units of county government and made 
available for use by the state attorney's office, for which the costs of such services ware 
not prorated. 

Our next inquiry is whether your office meets these specifications. It appears, on the 
basis of my conversations with you and with the county auditor, that your office has been 
provided with both automobiles and gasoline by the county at least since fiscal year 1972-
1973. In that year, it seems that when the county solicitor's office was phased out, the 
automobiles allotted to that offic~ were transferred to your office, resulting in the county's 
providing you with four automobiles and $788.89 in gas and oil for that fiscallear. In 
1973·1974, two cars were apparently traded in on new ones and $217 for gas an oil was 
provided. In fiscal year 1974-1975, it appears again that two cars were traded for new 
ones and that $551 for gas and oil was provided. In 1975-1976, no new cars were provided 
(the four older ones were retained for your use, however) but $299 for gas and oil came 
from county funds. In fiscal year 1976-1977, a new additional car has apparently been 
ordered. 

It ill clear that the county did not provide centralized transportation services to all 
units of county government, and tliat, hence, centralized services we~'e not mad'e 
available for use by your office in 1973-1974. Rather, transportation ""rvices were 
provided by the county to the county solicitor's office prior to 1973 and to your office 
thereafter solely for use of the office to which they were provided and not for commOll 
use. Under these conditions, it is the opinion of this office that state, not county, fund:s 
must be used to pay for transportation service costs incurred for your official office use. 
IncidentallY" I should s Iso note, in light of your mentioning that transportation servicell 
were proVlded by the county to the county solicitor, that the solicitlJrs were county 
officers rather than state officers. See ss. 32.16, 32.23, and 32.24, F. S. 1971. Therefore, 
simply because the county may quite appropriately have provided services for a county 
officer, it does not follow that such sentlces should now be necessarily provided by thE' 
county to a state officer. 

The proviso appended to the 1976 General Appropriations Act, and quoted in full 
above, also prOVIdes that U(a)ny- operating capital' outlay items now provided by county 
(sic) to the state attorneys shall continue to be provided." This sentence in the proviso 
must also, of course, be presumed valid and gI'len full effect by this office. The term 
"operating capital outlay" is stat.utorily defined, for the purposes of the fiscal affairs of 
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the state, appropriations acts, and budgets, as "equipment, including bound books, 
fixtures, and other tangible personal property of a nonexpendable nature, the normal 
expected life of which is one year or more. II Section 216.011(1)(q), F. S. 1975. These items 
must continue to be provided by the counties if presently provided. We must, therefore, 
explore thi.s definition of I;he term to see if it might include, in the present context, any 
items connected with transportation services. 

The term "equipment," as used in the term "operating capital outlay," may be defined 
as "that ",hieh is needful or necessary . • . to enable one to do the work involved; 
whatever is needed for efficient action or service," 30 c'J.S. Equipment or as "the 
physical facilities available for production including machines and tools," 14A Words and 
Phrases Equipment. Under these accepted definitions, the term "operating capital 
outlay" includes those items which are needful and necessary to do a certain job and 
which are of a nonexpendable nature and the normal expected life of which is one year 
or more. It should be noted that the word "equipment" in the definition is followed 
immediately by the phrase "including bound books, fixtures, and other tangible personal 
property .... " I find that this clause in no way limits the definition of "equipment" to 
bound books, fixtures, or things of a similar nature. The word "include" is not a term of 
limitation; rather, it is a term of enlargement, meaning that the enumerated items are 
specifically within the definition but that other items are also encompassed therein. 
Argosy Limited v. Hennigan, 404 F.2d 14 (5th Cir. 1968); 42 C.J.S. Include. Hence, as used 
in s. 216.011(1)(q), F. S., the term "equipment" is not restricted in any way to the 
enumerated things, but, rather, includes all items of tangible personal property of a 
nonexpendable nature with a normal life expectancy of one year or more, whatever the 
nature or characteristics of such property. Therefore, an automobile that is needful and 
necessary for the proper operation and functioninl" of a state attorney's office would be 
within the comprehension of "operating capital uutlay." The aforementioned proviso 
states that "any operating capital outlay items" now provided must continue to be 
provided by the county. The phrase "any ... items" must surely comprehend any and 
all such items, including automobiles (but excluding gas, oil, and mainten&.'1"" costs) now 
provided by the county. I conclude, based upon the terms of the pro :iso in the 
appropriations act and upon the definition of the term "operating capital outlrly" referred 
to therein, that until legislatively or judicially declared otherwise, the county should 
continue to provide the state attorney's office with such automobiles (but not gas, oil, or 
other maintenance costs) as are needful and necessary to the efficient operation of the 
office where the county has previously furnished and presently furnishes auch 
automobiles. 

My inquiries have determined that. the county in question has furnished the state 
attorney's office with automobiles in the past for use in its operations; the county should, 
therefore, continue this practice under the terms of the proviso appended to the 1976 
General Appropriations Act. 

My conclusion that transportation services may not be provided {with the exception of 
capital outlay items discussed above) unless centralized transportation services were 
provided by the county in fiscal year 1973-1974 to all units of county government and 
made available to the state attorneys and were not prorated finds support in several 
opinions previously issued by this office. See AGO's 073-329, 073-458, 074-'14, and 076-71. 
However, as mentioned in AGO 076-71, the 19th JUdicial Circuit Court rendered an 
opinion in January 1974 rejecting the interpretatio'l set forth in AGO 073-329, that only 
the costs of installation of telephone service or of connection with a central PBX system 
should be paid by the county. Schwarz v. Glucker, No. 73-607-CA (19th Jud. Cir. 1974). 
The court on the basis of s. 27.34(2), F. S., ordered the county to pay the costs of all 
telephone services including monthly charges and long distance calls. Transportation 
services are clearly analogous to communication services. Yet, while I deferred in AGO 
076-71 to the circuit court's opinion regarding communicotion services, I note that the 
court there did not consider the issue in light of the proviso set forth above as appended 
to the General Appropriations Act, which I must take to be presumptively valid. I, 
therefore, adhere (as I did in AGO 076-71 regarding the transportation expenses of a 
state attorney's office) to my interpretation that the county is required to provide only 
"centralized county transportation services" that were provided in fiscal year 1973-1974 
to all units ,of county government for which cost of services "vas not prorated. 
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078·101-July 24, 1978 

PUBLIC FUNDS 

PROPERTY APPRAISER NOT AUTHORIZED TO 
EXPEND PUBLIC FUNDS FOR PUBLIC RELATIONS MATERIALS 

078·101 

To: Herman D. Laramore, Attorney for Jackson County Property Appraiser, Marianna 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUESTION: 

May a county property appraiser properly expend $500 in public funds 
for the development and distdbution of informational material, such as 
a photographic and sound public relations package explaining the 
operations of the county appraiser's office? 

SUMMARY: 

A county property appraiser is not expressly or impliedly authorized 
by statute to expend public funds for development and distribution of 
informational material, such as an audiovisual public relations 
presentation package explaining the operation of the county property 
appraiser's office and the duties of the appraiser. 

In considering a question involving the expenditure of public funds by a p>!lblic officer, 
it is necessary to determine whether the officer in question has been expressly authorized 
by statute to expend funds for the purpose under consideration, or must be considered 
to have been given such authority by necessary implication in order to carry out some 
duty or function expressly imposed or authorized by statute. I have found no statutory 
provision expressly authorizing or requiring a COOlty property appraiser to expend 
public funds to develop and distribute informational and public relations materials as 
described. As to necessarily implied authority, an examination of the relevant tax laws 
(Cbs. 192·196 and 200, F. S.) as they pertain to the duties and functions of the property 
appraisers fails to reveal any express or specific duty or function of the property 
appraisers from which it must necessarily be imI;>lied that they may expend public 
moneys for the development and distribution of Informational material, such as an 
audiovisual public relations presentation explaining the operation of the office, in order 
to carry out any of the duties or functions expressly imposed or authorized by the 
statutes. 

It is fundamental that a county officer in creating !1 .~:. '\l'ge or claim against cuunty 
funds must be authorized by law so to dOj and the clain. (I>" 'lldebtedness so created must 
be such as may legitimately be incurred under express Oi iliearly implied powel given by 
a statute. Davis v. Keen, 192 So. 200, 203 (Fla. 1939). Cf, AGO 073·374, wherein it was 
held that the power to borrow money was not necessary or indispensable to carry out the 
expressly grauted power or function to purchase land, since land might be purchased 
from current revenues of the affected governmental agency. While an express power duly 
conferred may include implied authority to use means necessary to make the express 
power effective, such implied authority may not warrant the exercise of a substantive 
power not conferred. Molwin Inv. Co. v. Turner, 167 So. 33 (Fla. 1936). Implied authority 
cannot exist in the absence of some express grant of authority or the express imposition 
of a duty. It was emphasized in AGO 071·28 that, to perform any function for the state 
(or a county) or to expend any state (or county) moneys, the officer seeking to perform 
such function or to incur such obligation against public funds must find and point to a 
constitutional or statutory prOvision so authorizing him to do. And, as was stated in AGO 
075·299 (quoting in part from AGO 063-12): 

If the authorization must bt; c.a::!essarily implied, the person issuing the voucher 
for payment "is obligated to cast such vouchers in such language as will 
indicate to the postauditor or the public thp.legality of such payments." Thus, 
if the authority is implied rather than express, the official must not only point 
to the statute expressly authorizing or requiring the performance of a 
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particular duty or function but also point out why the expenditure in question 
IS nece$.sary in order to carry out the express duty or function. 

Furthermore, a county property appraiser falls within the category of county 
administre.tive officers. Although a property appraiser is a constitutional-rather than 
statutory--officer, he is nevertheless a county administrative officer, whose powers and 
duties must be prescnbed by statute. Section 5(c), Art. II, State Const., provides: "The 
powers, duties, compensation and method of payment of state and county officers shall 
be fixed by law." The property appraiser possesses no inherent or common law powers. 
In this :regard, a county property appraiser may be compared to a county commissioner, 
who is also a constitutional officer whose powers and duties must be prescribed by 
statut(J. In Hopkins v. Special Road & Bridge District No.4, 74 So. 310, 311 (Fla. 1917), 
the c()urt stated that "lc]ounty commissioners can exercise such authority only as is 
'pres(;ribed by law'; and, where there are doubts as to the existence of authority, it should 
not be assumed." Accord: White v. Crandon, 156 So. 303, 305 (Fla. 1934); Gessner v. Del
Air Corporation, 17 So.2d 522 (Fla. 1944); Crandon v. Hazlett, 26 So.2d 638, 642 (Fla. 
1946). Also appropriate for r~mparison is the office of sheriff, the powers and duties of 
which office are also as provided by statutory authority. See Lang v. Walker, 35 So. 78, 
80 (Fla. 1903), and AGO 075-161. 

That administrative officers, in general, have no common law or inherent powers, and 
are dependent upon statutory authority, has been clearly established by the courts of this 
state (and of other jurisdictions-see 73 C.J.S. Public Administrative Bodies and 
Procedure s. 48). In Florida State University v. Jenkins, 323 So.2d 597, 598 (1 D.C.A. Fla., 
1975), the court stated: 

The powers and authority of administrative boards, commissions and officers 
are limited to those granted, either expressly or by necessary implication, by the 
statutes of their creation. (Emphasis supplied.) 

It has also been emphasized that "[i]f there is a reasonable doubt as to the lawful 
existence of a particular power which is being exercised, the further exercise of the 
power should be arrested." State ex reI. Greenberg v. Florida State Board of Dentistry, 
297 So.2d 628,636 (1 D.C.A. Fla., 1974), cert. dismissed, 300 So.2d 900 (Fla. 1974). Similar 
holdings and discussions may be found in Florida Industrial Com'n v. National Trucking 
Company, 107 So.2d 397, 401 (1 D.C.A. Fla., 1958); Williams v. Florida Real Estate 
Commission, 232 So.2d 239,240 (4 D.C.A. Fla., 1970); City of Cape Coral v. GAC Utilities, 
Inc., of Florida, 281 So.2d 493, 495 (Fla. 1973); and Division of Family Services v. State, 
319 So.2d 72, 75 (1 D.C.A. Fla., 1975). See also AGO's 076-191 (holding that a public officer 
may not expend public funds to have his or her name placed on an official vehicle used 
in conduct of official business), 075-299, 075-161, 075·120, and 071·28. In this regard, it 
should also be emphasized that the requirement for statutory authority may not be 
satisfied by demonstrating that the thing sought to be done has been done or approved 
previously as a matter of custom. This point is made in 73 C.J.S. Public Administrative 
Bodies and Procedure s. 48, at p. 368: "Mere usage cannot be invoked to invest 
administrative officers, agencies, or bodies with authority or powers not fairly within the 
legislative grant." 

Finally, I would note that there are a number of statutory provisions expressly 
authorizing various agencies and officers to expend public funds for purposes of providing 
informational, educational, or promotional materials to the public concerning the duties 
or functions of such agencies and officers. In s. 230.23(16), F. S. (1976 Supp.), district 
school boards are required to "[a]dopt procedures whereby the general public can be 
adequately informed of the educational programs, needs, and object:ves of public 
education within the district." Among the powers and duties of the Commissioner of 
Education is that set forth in s. 229.512(13), F. S.: 

To arrange for the preparation, publication and distribution of materials 
relating to the state system of public education which will supply information 
concerning needs, problems, plans and possibilities; also to prepare and publish 
annually reports giving statistics and other useful information pertaining to the 
state system of public education: to have printed copies of school1aws, forms, 
instruments, instructions and rel!Ulations of the State Board of Education and 
to provide for the distribution of the same. 
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In s. 229.806, F. S., the Department of Education is authorized to "expend at its 
discretion any of the current expense funds heretofore and hereafter appropriated for 
the purpose of advertising and promoting the advantages of tenching in the atate." The 
Division of Economic Development of the Department of Commerce is authorized by s. 
288.03(5), F. S. (1976 Supp.), to "plan and conduct a campaign of information, 
advertising, and publicity relating to' the business, industrial, commercial, agricultural, 
educational, transportation, and residential facilities, advantages, and products of the 
state and all parts thereof." Authority for dissemination of such informational material 
is provided in subsection (6) of s. 288.03. Similar powers are granted to the Division of 
Tourism of the Department of Commerce by s. 288.34, F. S. And in s. 369.06(6), F. S., the 
Commission on Marine Sciences and Technology of the Division of Marine Resources of 
the Department of Natural Resources is authorized: 

To collect, provide and/or disseminate information relating to oceanography by 
means of such documents, instruments, seminars, programs, displays, 
advertising or otherwise as the commission shall from time to time determine. 

The existence of statutory provisions such as those cited above leads me to the 
conclusion that similar provisions would have been provided by the Legislat~lI'e with 
respect to county property appraiders had the Le~slature intended that the various 
appraisers should engage in public relations activities designed to inform the p'pj;>Jic of 
the various functions or duties of the county property appraiser. " . 

It is therefore my opinion that public funds may not be expended by a county property 
appraiser for the develorment and distribution of informational material, such as an 
audiovisual informationa presentation of the type you have described, since there exists 
no express statutory authority therefor and no necessarily implied authority to do so in 
order to carry out any of the duties or functions expressly or specifically imposed or 
authorized by statute. 

078-102-July 24, 1978 

CRUELTY TO ANIMALS 

COUNTY ANIMAL CONTROL AGENT-NO POWER 
TO ARREST OR ISSUE CITATIONS TO OWNERS 

To: Betty Lynn Lee, Broward County General Counsel, Fort Lauderdale 

Prepared by: David K. Miller, Assistant Attorney General 

QUESTION: 

Do animal control agents appointed pursuant to s. 828.03, F. S., have 
the authOrity to issue citations or notices to appear to alleged violators 
of the animal control law? 

SUMMARY: 

Animal control agents appointed by a county under s. 828.03, F. S., have 
no powers to take custody of the owner of a neglected or cruelly treated 
animal, to arrest such owner for a criminal violation, to issue notices to 
appear in lieu of physical arrest, or to serve notices in the nature of civil 
process upon such owner in connection with animal custody proceedings 
provided for in s. 898.073, F. S. The power to arrest persons without a 
warrant for violations of the cruelty to animals statutes is exclusively 
vested in the sheriffs and other peace officers under s. 828.17, F. S. 

Your question, as stated, is answered in the negative. 
For purposes of this opinion I assume that your question relates to notices to appear 

issued u!'on or immediately after an ar!'est of an owner of an animal for violations of the 
criminal laws proscribing cruelty to al1imals. A notice to appear is a written order issued 
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by a law enforcement officer in lieu of physical arrest. Rule 3.125(a) RCrP: see also s. 
901.27, F. S. If a person is arrested on a misdemeanor charge or for violation of a county 
or municipoll ordfuance triable in county court, and makes no demand to be taken before 
a magistrate, then the arresting officer or booking officer, as the case may be, may issue 
a notice to appear. Rwe 3.125(b) and \c) RCrP: see also s. 901.28, F. S. Such notice to 
appear is issued immediately upon the arrest or immediately upon completion of the 
investigation by the booking officer, as the case may be, and the arrested person is then 
release a from custody. Rule 3.125(d) RCrP. The chiefs of the respective law enforcement 
agencies having jurisdiction are required to establish rules an.d regl!lations of procedure 
governing the exercise of authority to issue notices to appear in order to imp'lement the 
provisions of Rule 3.125, or ss. 901.27 through 901.32, F. S. Rule 3.125(i) RCrPj s. 
901.28(6), F. S. County-appointed animal control agents are obviously not chiefs of law 
enforcement agencies within the contemplation of these rules of procedure and statutes; 
neither are they vested by law with any rulemaking power. 

Rule 3.125 RCrP and s. 901.28, F. S., merely describe a procedure to be used in lieu of 
phySical arrest, and do not vest powers of arrest in any person. The law enforcement 
officers referred to in the rule and statute must independently possess the power of arrest 
under some other statute, or must independently have the status of a peace officer or 
conservator of the peace by operation of law. These law enforcement officers may issue 
notices to appear oilly incidental to an arrest for a criminal violation. 

The power to arrest persons without a warrant for violations of the cruelty to animals 
statutes is exclusively vested in the sheriffs and other peace officers under s. 828.17, F. S. 
No other persons, including county-appointed animal control agents, are granted this 
power. 

Section 828.03, F. S. (1976 Supp.), J,Jermits counties to appoint animal control agents 
for the purpose of investigating vlOlatlons of Ch. 828, F. S., or any other law of the state 
for the purpose of protecting animals or preventing any act of cruelty thereto. This law 
does not vest such agents with arrest powers, nor does it designate them to be peace 
officers or conservators of the peace. Section 828.073(2), F. S. {1976 Supp.}, authorizes 
such animal control agents to take custody of neglected or cruelly treated animals, and 
to petition the county judge for a hearing to determine the owner's fitness to have 
custody of such animals and ability to provide adequately for the animal. Section 
828.073(3), F. S. (1976 Supp.), requires an animal control agent taking custody of an 
animal as provided in subsection (2) to have written notice served on the owner in 
conformance with Ch. 48, F. 'S. Chapter 48 relates exclusively to service of civil process, 
and requires serv;.ce by the sheriff or a special process server appointed by the sheriff. 
Section 48.021, F. S. (1976 Supp.). This section does not empower an animal control a~ent 
to serve such notice; he or she only causes the notice to be served. Finally, nothing In s. 
828.073, F. S. (1976 SU'Qp.), purports to vest animal control agents appointed pursuant to 
s. 828.03 F. S. (1976 Supp.), with any powers whatsoever to arrest the owner of a 
neglected or cruelly treated animal, or to In any way take into custody the owner of such 
animal. 

Under established rules of administrative law and of statutorY construction, county 
officers or agents have only such authority as is expressly granted, or granted by 
necessary implication in a statute. Where there is doubt, the existence of a power should 
not be assumed. Crandon v. Hazlett, 26 So.2d 638 (Fla. 1946); Gessner v. Del-Air Corp., 
17 So.2d 522 (Fla. 1944). A statutory enumeration of I>0wers operates to prohibit the 
exercise of powers not expressly mentioned. Thayer v. State, 335 So.2d 814 (Fla. 1976); 
Dobbs v. Sea Isle Hotel, 56 So.2d 341 (FIR. 1952). A statutory directive that a thing be 
done in a certain way operates to prohibit its being done any other way. Alsop v. Pierce, 
19 So.2d 799 (Fla. 1944). Under these rules county·appointed animal control agents may 
exercise only those powers specifically conferred on them by shtute, and have no powers 
to take custody of the owner of a neglected or cruelly treated animal or to arrest him for 
a criminal violation, to issue notices to appear in lieu of physical arrest, or to serve 
notices in the nature of civil process upon animal owners in animal custody proceedings 
provided for in s. 828.073, F. S. 
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07S.103-August 15, 1978 

MUNICIPALITIES 

MUNICIPAL FUNDS-USE FOR PURCHASE OF UNIFORM 
CRIMINAL COMPLAINT AFFIDAVITS 

To: George T. Dunlap III, City Attorney, Bartow 

Prepared by: Dennis J. Wall, Assistant Attorney General 

QUESTION: 

078-103 

Does s. 27.34(1), F. S., prohibit the e~enditure of municipal funds for 
the purchase of "complaint affidavits which have been prepared in 
accordance with a form therefor prescribed br the state attorney and 
ordered into use by the chief judge of the judicial circuit? 

SUMMARY: 

The purchase or other provision by a municipality for use by its law 
enforcement officers of uniform criminal complaint affidavits in a form 
prepared by the state attorney and ordered to be followed or used by the 
chief judge of the judicial circuit in lodging or processing criminal 
complaints is not prohibited by the terms of s. 27.34(1), F. S. 

Your question is answered in the negative. 
You have included with your letter of inquiry a copy of a memorandum from the state 

attorney of your judicial circuit to all law enforcement agencies therein, attached to 
which is a copy of an administrative order recently issued by the chief judge of vour 
judicial circuit. By the terms of said administrative order, the chief judge has ordered all 
law enforcement agencies in the judicial circuit to employ a uniform criminal complaint 
affidavit form for the lodging and processing of criminal complaints in a form prescribed 
by the state attorney and incorporated into said order by the terms thereof. Your 
question relates to the applicability of s. 27.34(1), F. S., which provides in part here 
pertinent that "[n]o county or mumcipality shall appropriate or contribute funds to the 
operation of the various state attorneys .... " But see s. 27.34(2), F. S. 

The "operation of the various state attorneys" includes the performance of necessary 
and discretionary functions. A "necessary" function is one imposed by law. Cf. State ex 
reZ. Parker v. Lee, 151 So. 491, 493 (Fla. 1933). No constitutional or statutory provision 
or rule of court has been brought to mr attention and none has been found which by its 
express terms or by necessary implication requires the various state attorneys to 
promulgate and distribute at the expense of the state uniform complaint affidavit forms 
to law enforcement agencies for the lodging or processing of criminal complaints. 
Compare Shuman v. State, 358 So.2d 1333, 1336-1337 (Fla. 1978), wherein the Supreme 
Court of Florida held that s. 27.54(2), F. S. 1975, which provided that "[n]o county or 
municipality shall appropriate or contribute funds to the operation of the offices of the 
various public defenders," did not proscribe county contributions to "costs of appeals
those appellate expenditures which are not related to internal operation of the public 
defender's office, II because said s. 27.54(2) related only "to operation expenses of the public 
defenders' offices, such as for employment of personnel and travel expenses." Moreover, 
the state attorney, as an officer of the state, may exercise any power or perform any duty 
or function or expend any moneys of the state only as authorized by statute or 
constitutional provision and only in accordance with legislative appropriations and 
legislatively approved budgets. See AGO 071·28; ss. 27.33(4), 216.181, 216.192, 216.321, 
F. S. Whether or not the various state attorneys purportedly possess the authority to 
promulgate and distribute at the expense of the state uniform complaint affidavit forms 
to law enforcement agencies for the lodging or processing of criminal complaints under 
rules of court need not be decided in order to answer your question, and I express no 
opinion thereon. 

As approved by the chief judge, the state attorney of your judicial circuit has prepared 
a form for the lodging and processing of criminal complaints. As recited by the chief 
judge in his administrative order, this form was prepared by the state attorney pursuant 
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to Rule 3.J.15 RCrP, which provides in part here pertinent that "ft]he state attorney shall 
provide theyersonnel or procedure for criminal zntake in thejudicz'al system." (Emphasis 
supplied.) The procedure for criminal intake in the courts of your judicial circuit has been 
provided by the state attorney in part by preparing a standardized form for criminal 
complaint affidavits. The chief judge of your judicial circuit has orc>:lred all law 
enforcement a~encies in said judicial circuit to use and, by implication, to purchase or 
otherwise duplicate and provide such form to their law enforcement officers for their use 
in lodging criminal complaints. Unless and until judicially determined to the contrar,Y, I 
am of the opinion that the purchase and use by your municipality of the subject cri1D.Ulal 
complaint affidavits in a form prepared by the state attorney and ordered to be followed 
or used by the chief judge of the judicial circuit is not prohibited by the terms of s. 
27.34(1), F. S. 

078·I04-August 15, 1978 

MUNICIPAL HOUSING AUTHORITIES 

SECURITY DEPOSITS-NO AUTHORITY TO EXACT 

To: John A. Grant, Jr., General Counsel, Tampa Housing Authority, Tampa 

Prepared by: Dennis J. Wall, Assistant Attorney General 

QUESTIONS: 

1. Does a municipal housing authority have the authority to require 
security deposits of any nature from its tenants? 

2. If a municipal housin~ authority is empowered to exact security 
deposits from its tenants, is It excepted or exempted from the operation 
of s. 83.49, F. S., by the terms of subsection (4) thereof? 

SUMMARY: 

Municipal housing authorities are without expre\;ls or necessarily 
implied statutory authority to fix or regulate the amoun't of or to exact 
and collect security deposits from their tenants. 

A municipal housing authoritl, established as !3rovided for in s. 421.04, F. S., is a 
"public body corporate and politic," s. 421.04(1), F. S., and the housing authority is 
defined by s. 421.03(1), F. S., to mean any of the "public corporations" created by s. 
421.04. See also AGO 078-33, in which it was concluded that a municipal hOUSing 
authority is within the definitional purview of the general law waiving sovereign 
immunity in tort actions (s. 768.28, F. S.), and in which it was stated that 

... there is no dOUbt but that a municipal housing authority is a public 
corporation or public quasi-corporation which discharges duties delegated to it 
by law within the boundaries of the municipality. See Forbes Pioneer Boat Line 
v. Board of Commissioners of Everglades Drainage Dist., 82 So. 346, 350 (Fla. 
1919); and O'Malley v. Florida Ins. Guaranty Association, 257 So.2d 9 (Fla. 
1971), in which the court listed housing authorities as 6](amples of public 
corporations in Florida. Accord: Attorney General Opinion 077·92. (Emphasis 
supplied.) 

Public corporations or public auasi-corporations and the governing bodies thereof may 
not do all that is not forbidden In advance by constitution or statute: they possess only 
such powers as are expressly granted by statute or necessarily implied in order to carry 
the expressly granted powers into effect. Forbes Pioneer Boat Line v. Board of 
Commissioners, 82 So. 346, 350 (Flu. 1919): see State Dept. of Citrus v. Huff, 290 So.2d 
130, 131·132 (2 D,C.A.), cert. denied, 295 So.2d 632 (Fla. 1974); AGO 078-94. A necessarily 
implied power is one implied from an expressly granted power and essential to carry the 
expressly granted power into effect. Molwin Inv. Co. v. Turner, 167 So. 33 (Fla. 1936): 
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AGO's 078·94 and 073-374' c(5 Isley v. Askew, 358 So.2d 32, 34 (1 D.C.A. Fla., 1978)' 
Edwards v. Lindsley, 349 So.2d 817, 818 (1 D.C.A. Fla., 1977). All express and implied 
prohibitions upon the exercise of express or implied powers should be taken into account 
In determin1ng whether such powers may validly be exercised in a given case. Martin 
County v. Hansen, 149 So. 616, 617 (Fla. 1933) (stating that "the implied prohibitions of 
law are as effective as express prohibitions"); cf. State ex reI. Arthur Kudner, Inc. v. Lee, 
7 So.2d 110, 113·114 (Fla. 1942); Brown v. City of Lakeland, 54 So. 716, 717 (Fla. 1911). 

The term "security deposit" does not appear in Ch. 421, F. S., the Florida Housing 
Authorities Law, and no provisions have been found in that law which expressly 
authorize or require municipal housing authorities to exact from or require security 
depOSits of their tenants, nor am I aware of any provision of any other statute expressly 
authorizing or requiring same. The only power to require {layments from tenants and to 
regulate the amount thereof which is granted to a muniCipal housing authority by the 
provisions of the Florida Housing Authorities Law is the power, subject to the limitations 
contained in Ch. 421, to establish and revise "rents" and "charges." See ss. 421.08(4), 
421.09(2), 421.10(1)(c), F. S. While Ch. 421 does not purport to define either of the above 
terms, both "rent" and "charge" have been given fixed and definite meanings by case law. 
"Rent" signifies a fixed sum paid periodically for the use of property. M. E. Blatt Co. v. 
United States, 305 U.S. 267, 277 and 277 n.3 (1938); Peterson v. Oklahoma City Housing 
Authority, 545 F.2d 1270, 1274 (10th Cir. 1976); cf. Bay Realty Corp. v. Becker, 157 So.2d 
91,92.93 (3 D.C.A.), cert denied, 165 So.2d 176 (Fia. 1964) (telephone security deposit and 
workmen's compensation insurance premium deposit were n.ot "rents, issues and profits" 
covered by a mortgage on appellant's hotel realty). To "charge" has been defined as "to 
'lay on' or 'impose' as a load, tax or burden, to fix or dernand a price for a thing or 
service." State ex reI. Ellis v. Atlantic Coast Line R., 37 So. 652, 656 (Fla. 1904). See also 
Southwestern Bell Tel. Co. v. United States, 45 F. Supp. 403, 406 (W.D. Mo. 1942); In re 
Clark's Will, 179 Misc. 75, 37 N.Y.S.2d 522, 523 tSur. Ct. 1942). A security deposit is to 
be distinguished from both rents and cllarges in that title does not pass to money given 
over to the landlord by the tenant as' a security deposit. Peterson v. Oklahoma City 
Housing Authority, supra; Householder v. Block, 62 So.2d 50·51 (Fla. 1952); Paul v. 
Kanter, 172 So.2d 26, 28 (3 D.C.A. Fla., 1965). It is not essential for a municipal housing 
authority to exact or impose and collect security deposits from its tenants in order to 
exercise its expressly granted powers to fix, collect, and regulate rents and charges, or to 
exercise any otl1er power or perform any duty expressly provided for by any statute. 
Laws_providing for fees or charges (and, analogously, "rents" and "charges" under Ch. 
421, F. S.) are to be strictly construed. Bradford v. Stoutamire, 38 So.2d 684, 685 (Fla. 
1948); State ex rei. May v. Fussell, 24 So.2d 804, 806 (Fla. 1946); Rawl!:! v. State ex rei. 
Nolan, 122 So. 222-223 (Fla. 1929); AGO's 075-250 and 072·191; cf. McLeod v. Santa Rosa 
County, 157 So. 37, 39 (Fla. 1934); Brown v. St. Lucie County, 153 So. 906, 907 (Fla. 1933); 
State ex rei. Buford v. Spencer, 87 So. 634, 635-636 (Fla. 1921); AGO's 077-120, 076·113, 
0'76-10, and 075·253. Thus, neither the provisions of Ch. 421 so construed nor the 
provisions of any other Florida statute provide for, authorize, or regulate the amount or 
collection and handling and disposition of security deposits with respect to the tenants of 
municipal housing authorities. 

Moreover, it is a settled rule of statutory construction that, where the Legislature has 
by express terms stated the things or objects upon which a statute is to operate, other 
things not so mentioned are impliedly excluded from the statute's operation. E.g., Thayer 
v. State, 335 So.2d 815, 817 (Fla. 1976); Dobbs v. Sea Isle Hotel, 56 So.2d 341, 342 (Fla. 
1952); In re Estate of Ratliff, 188 So. 128, 133 (Fla. 1939). It would thus appear that, in 
expressly authorizing and circumscribing the power of housing authorities to establish 
and revise "rents" and "charges" under the Florida Housing Authorities Law, the 
Legislature has not only not authorized housing authorities to require security deposits 
from their tenants, but has impliedly prohibited any such requirement. Dobbs v. Sea Isle 
Hotel, supra; Alsop v. Pierce, 19 So.2d 799, 805·806 (Fla. 1944); Forbes Pioneer Boat Line 
v. Board of Commissioners, supra, at 351; Devin v. City of Hollywood, 351 So.2d 1022, 
1025 (4 D.C.A. Fla., 1976); Interlachen Lakes Estates, Inc. v. Snyder, 304 So.2d 433, 434 
(Fla. 1973);, cf. In re Advisory Opinion of Governor Civil Rights, 306 So.2d 520, 523 (Fla. 
1975); AGu 076·51. 

Section 83.49(4), F. S., does not purport to authorize a municipal housing authority to 
exact and collect security deposits from its tenants or to regulate the amount of security 
deposits. Instead, that subsection provides in material part that the provisions of s. 83,49 
shall not apply to instances "in which the amount of rent or deposit, or both, is regulated 
by law or rules or regulations of a public body • •. other than for rent stabilization." 
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(Emphasis supplied.) No provision of tho Florida Statutes has been brought to my 
attention and nione has been found eXl?res3ly or by necessary implication authorizing or 
requiring a municipal housing authonty ':0 fix and impose. collect, or regulate security 
deposits or to !\doJ?t a rule remliating same. Moreover, it is doubtful that a municipal 
housing authority IS a landlord or person within the intendment of part II, Ch. 83, F. S. 
Public corporatllonEl, bodies politic, or public bodies are not considered "persons" in the 
absence of clear legislative intent to include same within the purview of an act employing 
that term. See City of St. Petersburg v. Carter, 39 So.2d 804, 805 (Fla. 1949); AGO 068-
10; cf. United SI:ates v. Mayo, 47 F. Supp. 552, 556 (N.D. Fla. 1942), alfd, 319 U.S. 441, 
445-446 (1946); Duval County v. Charlesf..own Lumber & Mfg. Co. 33 So. 531, 532·533 (Fla. 
1903). See also s, 1.01(3) and (9), F. S. No such legislative intent has been found as would 
indicate that municipal hOUSIng autho~1ties are subject to the provisions of part II, Ch. 
83, F. S. 

The absence of any legislative auth)rization, express or implied, for the collection of 
securitr. deposits from tenants in pub} IC housing proJects operated by municipal housing 
authonties, and the concomitant abs(nce of any legIslative guidelines for or limitations 
upon the assessment of same, reguin the conclusion that a municipal housing authority 
lacks the power 1;0 require securIty d,eposits from tenants in its public housing projects. 

Your first ,.eution is answered il, the negative. Having concluded that a municipal 
housing autharity is nct authorized 10 exact or to fix the amount of and to coilect security 
deposits from its tenants, your secolld question becomes moot. 

078-105-August 15, 1978 

SUNSHINE LAW 

POLICE COMPLAINT R$VIEW BOARDS-APPLICABILITY OF LAW 

To: George C. Karcher, Chief of Police, Casselberry 

Prepared by: Sharyn L. Smith, .JLssistant Attorney General 

QUESTION: 

When a .)omplaint re'new board is convened in accordance with 8. 
112.532(2), F'. S., relative to a departmental disciplinary action, does such 
board come' under the purview of 8. 286.011, F. S., and, therefore, must its 
meetings bn open to fun public? 

SUMMARY: 

Police clrlmplaint rwiew boards convened pursuant to the Law 
Enforceme:nt Officers' :r.Ughts Law, part VI of Cb. 112, F. S., are within the 
purview of' and subjed to the provisions of the Sunshine Law, s. 286.011, 
F. S., and all of thei::' meetings and proceedings must be open to the 
public at all times. 

Your question, is answere 1 in the affirmative. 
The Government in the SiJ.llshine Law, s. 286.011, F. S., has been said to be applicable 

to all meetings of any bol.' rd or commission of the state or of any county or political 
subdivision ove'r which the Legislature exercises dominion and control. Times Publishing 
Co. v. Williams, 222 So.2d 470 (2 D.C.A. Fla., 1969); City of Miami Beach v. Berns, ::!45 
So.2d 38 (Fla. 1971). An investigative hearing or proceeding by a public body is within 
the scope of the law so long as the members of the board discuss any matters on which 
foreseeable action may be taken by the board. Attorney General Opinion 074-84. 

In AGO 075-41 this office concluded that an investigation of the police department by 
the mayor or outside parties pursuant to authority delegated by the city council was 
subject to the Sunshine Law. Accord: State of Florida ex ret. Ross and Shevin v. CagI1ina, 
Case No. 75-2034 (Cir. Ct. Manatee County, 1976), affd, 330 So.2d 24 (2 D.C.A. Fla., 1976), 
finding that a!a investigation conducted by a group of citizens appointed by a town council 
and made special deputies by the mayor in order to secretly investigate and take 
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testimony concerning charges of misconduct against the town police chief was subject to 
s. 286.011, F. S., ana ordering the transcripts of private meetings conducted by the 
citizens' committee released to the public. This office has previously stated in informal 
opinions that the Sunshine Law is applicable to complaint review boards established 
pursuant to part VI, Ch. 112, F. S. E.g., Informal Opinion to Mr. Ben Bolar, January 23, 
1975. There have been no legislative amendments to .13. 112.532, F. S., since the issuance 
of such informal opinions. 

Section 112.532(2), F. S., which legislatively provides for and specifies the composition 
of "complaint review boards" does not except or exempt the meetings or proceedings of 
such boards from the requirements of the Sunshine Law. Compare ss. 106.25(5), 
112.324(1), 228.093(3)(u), 447.205(10), and 447.605(1), F. S., creating stat,utory exceptions 
to or exemptions from s. 286.011, F. S. 

In the absence of such a statutory exemption, police complaint review boards convened 
pursuant to the Law Enforcement Officers' Rights Law, part VI. of Ch. 112, F. S., are 
within the purview of and required to comply with the provisions of s. 286.011, F. S. 

078-106-August 15, 1978 

SOVEREIGN IMMUNITY 

WAIVER APPLICABLE TO DISTRIC'r MENTAL HEALTH BOARDS 
BUT NOT PRIVATE COMMUNITY MENTAL HEALTH CLINICS 

To: William J. Page, Jr., Secretary, Department of Health and Rehabilitative Services, 
Tallahassee 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTIONS: 

1. Iu a district mental health board a "state agency or subdivision" for 
the purposes of and within the scope of s. 768.28, F. S.? 

2. Are nonpublic service providers or subcontractors of the illstrict 
mental health board, when performing services for mental patients 
whose fees are paid by the district board, within the scope of s. 768.28, 
F. S.? 

SUMMARY: 

A dist!ict mental heal~ board is a q~asi.}?u~lic or !;lu.blic-qua~:li 
corporatIOn or the govermng body of a speCIal diStrict, and, tiierefore; IS 
within the definitional N:::;view of s. 768.28, F. S. Hence, assuming the 
validity thereof, the . 'tations on liability specified therein are 
applicable to such board. However, private service )?roviders or 
subcontractors (such as mental health clinics) are not, by virtue of their 
contractual relationship with the board, "state agencies or subdivisions" 
,vithin the definitional purview of s. 768.28, F. S. 

AS TO QUESTION 1: 

Your first question is answered in the affirmative. 
By the enactment of B. 768.28, F. S. (brought into the statutes by Ch. 73·313, Laws of 

Florida, and subsequently amended by CllS. 74-235 and 77-86, Laws of Florida), the 
Legislature has waived sovereign immunity from tort liability for the state "and for its 
agencies or subdivisions" to the extent specified in the act. See s. 768.28(5), F. S., which 
establishes monetary limitations on the state's waiver, and s. 768.28(9), which precludes 
the personal liability of officers, employees, or agents of the state or its subdivisions for 
their negligent acts or omissions in the scope of their employment unless committed "in 
bad faith or with malicious purpose 01' In a manner exhibiting wanton and willful 
disregard to human rights, safety or property," subject to the monetary limitations set 
forth in subsection (5) of s. 768.28. 
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The phrase "state agencies or subdivisions" has been defined by s. 768.28(2), F. S., to 
include: 

••. the executive departments, the legislature, the judicial branch, nnd the 
independent establishmell..-..s of the statei counties and municipalities; and 
corporations primarily acti'!B as instrumentalities or agencies of the state, 
counties, or municipaLUies. (l!.'mpnasis supplied.) 

See also s. 1.01(9), F. S., which defines "political subdivision" to include "counties, cities, 
towns, villages, special tax school districts, .!lpecial road and bridge districts, bridge 
districts and all other districts in this state." (Emphasis supplied.) 

The Community Mental Health Act, part IV, Ch. 394, F. S., establishes a system of 
locally administered and controlled community lMntal health programs and services 
under the supervision of the Department of Health and Rehabilitative Services. Section 
394.66(1), F. S. The community mental health programs established under this chapter 
are to be integrated with state-operated pro~ams to provide a unified mental health 
system within the state. Section 394,66(3) and (8), F. S. The district mental health boards 
have been created to provide coordinated mental health services within the department's 
service districts or subdistricts as defined in s. 20.19, F. S. (see s. 394.67{1), (10), and (11) 
and s. 394.69, F. S.), and serve as a direct link between the department and community 
programs. C(. Ch. lOE-4.09(2)(a), F.A.C. Members of the boards are appointed by the 
governing bodies of those counties ilaving jurisdiction in the board district, sa. 394.67(2) 
and 394.70, F. S., and each board must be duly mcorporated within the state as a 
nonprofit corporation. Section 394.69(5), F. S. Each board is charged with the 
responsibility of preparing a district mental health plan Which reflects the program 
priorities established by the department and the needs of the district. This plan is to be 
SUbmitted to the district administrator and to the governing bodies of the counties for 
review, comment, and approval. See s. 394.75, F, S. 

Financing of mental health services is based upon a uniform ratio of state government 
responsibility and local participation. Section 394.66, F. S. See also s. 394.76(4), F. S., 
providing that the state's share of financial participation is 75 percent of the total 
operating costs of services and programs specified in s. 394.75(3), less nonreimbursable 
expenditures as provided in s. 394.76(7), F. S., federal grants excluding funds earned 
under Title XX of the Social Security Act, 42 U.S.C.A. s. 1397, and inpatient and third
party payments for services rendered to individual eligible inpatients for which 
reimbursement has been requested from the state. Counties are also required under s. 
394.76(9), F. S., to participate in the funding of mental health services within their 
jurisdiction. 

Throughout part IV of Ch. 394, F. S., reference is made to community Olental health 
districts. See e.g., s. 394.66(7), F. S., expressing the intent of the Legislature to "(i]nsure 
that to the maximum degree feasible, the districts of the Department of Health aud 
Rehabilitative Services are the focal point of all district board activities, including budget 
submissions, grant applications, contracts, and other arranr,ements that can be effected 
at the district level"; s. 394.67(3), F. S., referring to the 'district plan" as a "mental 
health plan adopted by a mental health board and approved by the district administrator 
and governing bodies in accordance with this part' ; s. 394.67(11), F. S., defining "board 
district" to mean "that area over which a single mental health board has jurisdiction for 
coordinating mental health programs •. . "j s. 394.69, F S., stating that mental health 
boards are to be established to coordinate mental health ~p.rvicel! within "department 
service districts or subdivisions ... "; s. 394.70(1), F. S., pro' Jding that the mental health 
boards shall be appointed by the county commission liaving jurisdiction in the board 
district; s. 394.75, providing for the preparation of a district mental health plan by the 
board, which plan IS to include procedures for the coordination of services and inventory 
of mental health resources within the board district (see s. 394.75(2)(c)5., (d), and (e), 
F. S.); s. 394.71(2) and (3), F. S., authorizing boards to receive and iisburse such funds 
as are entrusted to them by law or otherwise, as well as to contract for and coordinate 
and disburse state funds; s. 394.73, F. S., providing that any county within a board 
district shall have the same power to contract for mental health services as the 
Department of Health and Rehabilitative Services has under existing statutes, which 
includes the power to contract with a board district or a mental health board (see s. 
394.74, F. S.). 

In light of the foregoing statutory provisions it seems evident that the mental health 
boards could have been intended by the Legislature to serve as the governing bodies of 
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special mental health districts. Of. Rileigh v. Pinellas County, 200 So.2d 165 (Fla. 1967), 
in which it was stated that the County Free Public Libraries Act, S9. 150.01·150.08, F. S. 
(repealed b~ Ch. 71-14, Laws of Florida), created truang districts for library purposes to 
be financed b~ property tax levies authorized by the act and hn,?osed by the counties. 

Moreover, the structure of the mental health district boards IS such that they might 
also be considered to be public:<luasi corporations or quasi-public corporations. See Forbes 
Pionerr Boatline v. Board of Commissioners of Everglades Drainage District, 82 So. 346, 
350 (Fla. 1919), in which the court discussed the differences between quasi-public, public, 
and public-quasi corporations; and then concluded that the Everglades drainage district 
was a "public-quasi corporation, and as such, a governmental agency of the state for 
certain definite purposes, having only such authority as is delegated to it by law." See 
also O'Malley v. Florida Insurance Guaranty Association, 257 So.2d 9 {Fla. 1971}; and 81A 
C.J.S. States s. 141, p. 583. In pmi(.Ular, in AGO 077·97, this office expressly stated that 
dlstrict mental health boards aPl!eared to qualify as quasi.public organizations; "t~\ey are 
nonprofit, their services are avrulable to the general public within the board district, and 
they serve a valid public purpose-mental healtli." However it is unnecessary to 
determine whether mental health boards should be deemed to be governing bodies of 
special districts or public-quasi corporations or quasi-public corporations since the 
definition of state agency or subdiviSIOn contained in s. 768.28, F. S., is broad enough to 
encompass such boards, however they are characterized. 

According:,. I am of the view that district mental health boards may be deemed to be 
"state agenCles or subdivisions" within the definitional purview of s. 768.28(5), F. S.; 
therefore, the members of such boards as well as the "board director" and ''board staff 
member(s)" (see s. 394.72, F. S.) are "officer(s), emploj>'l:le(s), or agent(s) of the state or its 
subdivisions" within the purview of s. 768.28(9), F. S. Cl AGO 076-202 wherein I 
concluded that district mental health boards were not subject to the requirements of the 
State Purchasing Law (part I, Ch. 287, F. S.), since the only agencies encompassed within 
the definition of state agency for purposes of that law were those agencies assigned to 
the executive branch of state government, 

I have not considered in this opinion the question of whether or not district mental 
health boards as districts or public-quasi corporations or quasi-public corporations ',';ere 
subject to tort liability prior to the state's waiver of sovereign immunity. See Suwannee 
County Hospital Corp. v. Golden, 56 So.2d 911, 913 (Fla. 1952), in which the court noted 
that a hospital district was not possessed of sovereign immunity because its activities fell 
"more clearly in the category of 'proprietary' functions than 'governmental' ... "; 
Circuit Court v. Department of Natural Resources, 339 So.2d 1113, 1115 (Fla. 1976), in 
which the court noted that Suwannee stood for the principle that "a public corporation 
whose functions are local rather than state-wide does nc·';. share in the sovereign 
immunity of the state"; and AGO's 075-114 and 076-41, concluc'l.in~ that the liability limits 
contained in s. 768.28, F. S., did not apply to hospital distrICts and municipalities, 
respectively, because such entities possessed no sovereign immunity and have been held 
subject to tort liability. The 1977 legislature, however, amended s. 768.28(5}, F. S., 
assuming the validity thereof, to proVide that the monetruy limitations on liability 
specified therein are applicable to all state agencies and subdivisions of the state, as 
defined in s. 768.28(2), regardless of whether these agencies and subdivisions possessed 
sovereign immunity prior to July 1, 1974. See also AGO 078-33, concluding that a 
municipal housing authority was within the purview of s. 768.28, F. S., and that, in the 
absence of a judicial determination to the contrary, the monetary limitations on liability 
contained in s. 768.28(5), F. S., were applicable to such authority; and AGO 0'78-42 
reaching the same conclusion with respect to a hospital district. 

AS TO QUESTION 2: 

Your second question is answered in the negative. 
Section 394.74, F. S., authorizes each district mental health board, subject to certain 

conditions not relevant here, to contract for state funds on a matcning basis in the 
establishment and operation of local mental health programs "with any hospital, clinic, 
laboratory, institution, or other appro.l?riate ser';;ce agenc>.'." (Emphasis supplied.) Thus, 
it is clear that the board is authonzed to contract Wlth r>rivate as weil as public 
l:lrganizations in providing the services contemplated by P.art IV of Cll. 394, F. S. See s. 
394.67(14), F. S., defining "community mental health faCIlity" as "any facility in which 
all or any EortiQn of the pro~ams or services set forth in subpru.'agraphs 394.75(2)(c)5. 
and 394.75t2)(e)2. and subsectlon 394.75(3) are carried out"; and s. 394.74(2)(d)2. requiring 
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the development of standard contract forms for use between district mental health 
boards and "community mental health service providers." In addition, the district mental 
health plan required by s. 394.75, F. S., is to provide, inter alia, a plan !t[fJor the most 
appropriate and economical use of all existing public and priVate agencies and personnel" 
(s. 394.75(2)(c)3., also see s. 394.75(2)(c)4.), as well as "ra]n inventory of all public and 
privatt! mental health resources within the board district." (Section 394.75(2)(c)5.
emphasis supplied.) See also Rule 10E4.10(1)(a), F.A.C., defining Community Mentcl 
Health Clinic as "[a]ny organization which is not a comprehensive community health 
center that provides direct and indirect mental health services in accordance with the 
standards established by the Dapartment and receives state ~ant and aid funds ... ." 
It should be noted that this question is confined to a diSCUSSIon of private or nonpublic 
service providers. Thus, any public institutions or service providers which are otherwise 
-w-ithin the purview of s. 768.28, F. S., are not affected by this opinion. 

Accordin~ly, it is evident that the district mental health boards are authorized to 
contract Wlth private as well as public community mental health providers in the 
rendition of those services contemplated by Ch. 394, F. S. However, I find no provision 
in either the statutes or in relevant rules of the Department of Health and Rehabilitative 
Services which would categorize private community mental aealth cliuies or other 
private service providers as "corporations primalily acting as ~nstrumentalities or 
agencies of the state, counties or municipalities." As you note in your letter, with regard 
to mental health clinics: 

Such clinics are free to service private clients whose fees are not paid through 
the Mental Health Boards and have substantial independence as to the form of 
psychiatric treatment given to all clients, including those whose fees are paid 
through the District Boards. 

The primary characteristic of a public or quasi-public corporation is its creation by law. 
See 81A. C.J.S. States s. 141, noting that in the absence of constitutional prohibition a 
state rna) create an agency for the purpose of carrying out a state duty or function; and 
81A C.J.S. States s. 141, p. 585, stating that the powers of Ii public agency or corporation 
are limited to those conferred by statute. See also O'Malley v. Florida Insurance 
Guaranty Association, supra, in which the Florida Snpreme Court, discussing public ur 
quasi-public corporations, stated: 

Their business orojnarily is stipulated by the Legi&lature to fill a public need 
without private ~rofit to any organizers or stockholders. Their function is to 
promote the public welfare and often they implement governmental regulations 
within the state's police power. In a word, they are organized for the benefit of 
the p·;blic. [O'Malley v. Florida Insurance Guaranty Association, 257 So.2d 9 
(Fla. 1971); emphasis supplied.} 

Compare Florida Power Corporation v. Pinellas Utility Board, 40 So.2d 350, 355 (Fla. 
1949), in which the court held that the power of the Legislature to regulate public utility 
rates (tolls for passage over a causeway) may be exercised directly by the Legislature or 
through some mstruntentality thereof, or by a board or a commission created for that 
purpose, or the power may he conferred by the Le~i!lature on the courts or some other 
existing board or functionary; and, see also Flonda Gulf Health Systems Agency v. 
Commission on Ethics, 354 So.2d 932 (2 D.C.A. Fla., 1978), in which the court ruled that 
the financial disclosure law was not applicable to members of the governing body of a 
health systems agency; 

Neither stockholders, directors, nor officers of a private corporation can be 
termed "local officers" under this statute since they are neither "appointed" nor 
"elected" as contemplated by the financial disclosure law. Members of a private 
corporation accede to their positions as do members of FillY private business, 
that is by agreement among themselves without regard to the public generally. 

Therefore, the mere fact that a private community mental health clinic or other priv<l.te 
service provider may have entered into a contractual relationship with the district 
mental health board to provide certain mental health services does not bring such a 
private corporation (or its officers and employees) within the definitional purview of s. 
768.28, F. S. It follows then that the statutory monetary limitations on tort liability 
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established and fixed by s. 76€U!fl(5), F. S., would not be applicable to such service 
providers or subcontractors or their officers and employees. 

" 078-107-August 16, 1978 

SPECIAL DISTRICTS 

VACANCIES IN OFFICE 

To: Philip A. DeLaney, Counsel for Cedar Key Special Water and Sewerage District, 
Gainesville 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTION: 

Are the elective commissioners of a special district whose elective terms 
of office have e~ired required to hold over and continue in office when 
no one has qualIfied to succeed any of them in office? 

SUMMARY: 

The elective commissioners of the Cedar Key Water and Sewerage 
District whose two-year elective terms in offil!e have expired are not 
required under the terms of s. 5(b), Art. II, State Const., to hold over and 
continue in office when no one has qualified to succeed them in office, as 
that provision is inapplicable to district officen;. However, under s. 114.04, 
F. S., the Governor is authorized to fill all vacancies in district office for 
the remainder of the term if less than 28 months; thus, since the enabling 
legislation creating the special district does not provide procedures for 
fillin~ multiple vacancies on its governing board, the Governor may 
appomt persons to fill such vacancies for the remainder of the unexpired 
terms. 

As to the status of the incumbent commissioners whose terms have 
expired, they are considered de facto officers and may continue in such 
status until their successors have been duly appointed or elected to office 
and have qualified for and taken office. 

Chapter 63-1569, Laws of Florida, as amended by Cha. 75·426 and 76-416, Laws of 
Florida, establishes the Cedar Key Special Water and Sewerage District. As originall-' 
enacted, s. 2 of Ch. 63-1569, supra, provided that the governing Doard of said district sh;}l 
be composed of three commissioners, each appointed by the Governor. In 1975, however, 
the Legislature amended the enabling legislation creatin¥, the district to provide for an 
elected five-member board of commissioners. Chapter 7"'-, !26, Laws of Florida. 

Your letter advises, however, that the terms of office of three of the elected 
commissioners expired on May 4, 1978, but that none of said commissioners chose to run 
for reelection. You further state that in accordance with the terms of s. 2(e) of Ch. 63-
1569, as amended, a special election had been called to elect replacements for the 
commissioners whose terms were S(!lt to expire. However, the candidates' qualifying 
period provided for in the call of such special election expired without any candid ute 
having sought to qualify for election to the several offices. You state that the current 
incumbent members lU'e in doubt as to what to do unde!" these circumstances, but that 
you have advised the three aifected commissioners that it is their duty to "hold over and 
continue in office until another election is called and a qualified successor is elected," 
citing s. 5(b), Art. II, State Const., as authority the!"efor. 

Section 5(b), Ar~. II, State Const., in pertinent p,art provides that "(e]ach state and 
count)' officer ... shall ... continue in office until his· successor qualifies." (Emphasis 
supplIed.) 

Florida Supreme Court decisions and Attorney General Opinions have, however. 
consistently held that a district office is nota state or county office for purposes of various 
constitutional and statutory provisions. See State v. Ocean Shore Improvement District, 
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156 So. 433 (Fla. 1934); State v. Reardon, 154 So. 742 (Fla. 1936); Town of Palm Beach v. 
City of West Palm Beach, 55 So.2d 566 (Fla. 1951); Bair v. Central and Southern Flood 
Control District, 144 So.2d 818 (Fla. 1962), and AGO's 078-74, 078·11, 074-169, and 074-7. 

Moreover, the Florida Supreme Court has expressly ruled that officers of a special 
district were not within the purview of s. 14, Art. XVI of the 1885 Constitution which 
provided that U[a]U state, county and municipal officers shall continue in office after the 
expiration of their official terms until their successors are duly qualified." See State ex 
rei. Smith v. Hamilton, 166 So. 742 (Fla. 1936). The pertinent requirements of present s. 
5(b), Art. II, State Const., are essentially the same with respect to state and county 
officers. Accordingly, it is evident that the members of the district's governing body are 
not required by s. 5(b), Art. II, to hold over or continue in office after the expiration of 
their terms until the qualification of their successors. 

The foregoing judicial decisions and Attorney General Opinions also compel the 
conclusion that s. 1(f), Art. IV, State Const., is not applicable to your inquiry, since that 
section em90WetS the Governor 

... [w]hen not otherwise provided for in this constitution •.. [to] fiU by 
appointment any vacancy in state or county office . . . for the remainder of the 
term of an elective office if less than twenty-eight months, otherwise until the 
first Tuesday after the first Monday following the next general election. 
(Emphasis supplied.) 

As s. 1(f), Art. IV, supra, does not include district officers within its terms it is, like s. 
5(b), Art. II, supra, inapplicable to your inquiry. See also AGO 073-245. However, s. 2(f) 
of Ch. 63-1569, as amended by s. 1 of Ch. 75-426, does provide a means for filling a 
vacancy on the governing board of the district: "In case of a vacancy being created in the 
membership of the board, the remaining four members shall appoint a qualified person 
to serve until the next election." (Emphasis supplied.) 

It is evident, however, that this langua.ge does not contemplate or provide a solution 
for the situation presented by your question. As of May 4, 1974, three vacancies existed 
in the membership of the board; nothing in the above-cited language permits two 
members of the board to appoint persons to fill three vacancies. As stated by the Florida 
Supreme Court in State ex rei. Landis v. Bird, 163 So. 248 (Fla. 1935) at 260: 

Authority to appoint offi<:ers is not inherent in the general powers of any 
department of the government, and must be duly conferred before it can be 
lawfully exercised. When such delegated authority is conferred, it should be 
exercised etrictIv within the terms, limitations and intendments of the 
delegating language used as judicially interpreted. (Emphasis supplied.) 

Since the enabling legislation establishing the district does not provide a procedure for 
filling multiple vacancies on the governing board under the circumstances contained in 
your letter, it is appropriate to examine pertinent provisiollS contained in general law 
relating to vacancies in office. ' 

Section 114.04, F. S., provides in part as follows: 

Except as otherwise provided in the State Constitution, the Governor shall fill 
by appointment any vacancy in a state, district, or county office, other than a 
member or officer of the Legislature, for the remainder of the term of an 
appointive officer and for the remainder of the term of an elective office, if there 
is less than 28 months remaining in the term; otherwise, until the first Tuesday 
after the first Monday following the next general election. (Emphasis supplied.) 

It is evident from an examination of the above-quoted statute that it authorizes the 
Governor to appoint three qualified persons to fill the exisjng vacancies in office in the 
district. Under s. 2(e) of Ch. 63-1569, as amended, the cmnlIll3sioners are elected to fill 2-
year terms; thus the remaining portion of the tmexpired terms in question is less than 
28 months. Accordingly, the Governor may fill these var.&ncies for the remainder of the 
unexpired terms. Cf, AGO 073·245, in which this office ruled that, in the absence c1' any 
specific provisions in the enabling legislation creating a 6pec:ial district relating to 
vacancies in office, the Governor was authorized under s. 114.04, F. S. 1973 (which 
provided that, where a vacancy existed in district office, the Governor was reqvil'ed to 
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appoint a p~rson to fill the vacancy, which person was required to hold office until the 
same was filled in an election as provided by law), to fill the vacancy. 

As to the status of the three commissioners whose terms have expired, it would appear 
that they would be authorized but not required to hold over as de facto officers until the 
election and qualification of their successors or until the Governor makes ad interim 
appointments to fill the vacancies. See 67 C.J.S. Officers s. 140, stating that an officer who 
holds over after the expiration of his term of office when there is no legal provision 
therefor may be regarded as a de facto officer. And, as noted in AGO 073·193, until the 
appointment or election of his successor, 

. . . a de facto officer and the title to his office or the authority to act as a de 
facto officer cannot be collaterally attacked or inquired illto by third parties. 
Treasure, Inc., v. State Beverage Department, 238 So.2d 580, 585-586 (Fla. 
1971); State v. Murphy, 13 So. 705, 716 (Fla. 1893). 

Accordingly, it would appear that the incumbent commissioners whose terms have 
expired would be authorized, though not required, to hold over as de. facto officers 
exercising the functions of their offices until their successors have by appointment or 
election qualified themselves to take office. State v. Wiseheart, 28 So.2d 589 (Fla. 1947); 
Colbath v. Adams, 184 So.2d 883 (Fla. 1966). 

07S·10B--August 16, 1978 

cmcUIT JUDGES 

RETIREMENT MANDATORY AT AGE SEVENTY WHEN JUDGE 
WAS MUNICIPAL JUDGE ON JULY 1, 1957 

To: Milton A. Friedman, Judge, Circuit Court, Miami 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

QUESTION: 

Do the mandatory retirement requirements of s. 8, Art. V, State Const., 
apply to a circuit judge who was a municipal judge on July 1, 1957? 

SUMMARY: 

The mandatory retirement requirements of s. 8, Art. V, State Const., 
apply to a circuit judge who was a municipal judge on Jul) 1, 1957. 

Section 8, Art. V, State Const., provides in pertinent part that "[nJo justice or judge 
shall serve after attaining the age of seventy years except upon temporary assignment 
or to complete a term, one-half of which he has served." The schedule to Article V states 
at s. 20(e)(2) that this mandatory retirement provision does not apply to a "justice or 
judge holding office immediately after this article became effective who held judicial 
office on July 1, 1957." Thus, the answer to your question requires a determination as to 
whether a person who was a municipal judge on July 1, 1957, was a '1ustice or a judge" 
and held a "judicial office" prior to the abolition of municipal courts pursuant to the 
provisions of s. 20(d)(4), Art. V, State Const., within the meaning and purview of s. 
20(e)(2), Art. V of the Constitution. 

Section 12, Art. X, State Const., sets forth rules of construction to be used in construing 
the 1968 Constitution, unless ~ualified in th~ relevant text thereof. Section 12(£), Art. X, 
specifies that "[t]he terms 1udicial office,' 'justices,' and 1udges' shall not include judges 
of courts established solely for the trial of violation of ordinances." (Emphasis supplied.) 
Moreover, nothing contained in s. 8, Art. V, and more particularly s. 20(e), Art. V, State 
Const., qualifies the exclusion set forth in s. 12(£), Art. X. Instead, s. 12(£), Art. X, defines 
the terms "judicial office" and "judge" used throughout Article V. Neither s. 8 nor s. 20(e) 
of Article V purports in any manner to define or qualify the terms used at s. 12(:f), Art. 
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X, and, therefore, the rule of construction set forth at s. 12(f), is applicable to ss. 8 and 
20(e). 

Since the only courts in Dade County which were established solely for the trial of 
violation of municipal ordinances were the municipal courts of the several 
municipalities within Dade County, it appears that the mandatory retirement provisions 
of s. 8, Art. V, State Const., are applicflole to you; i.e., s. 20(e)(2) of Article V does not in 
terms operate to except or exempt municipal judges from the operative force of s. 8, Art. 
V. 

You state in your inquiry that "I was a municipal judge in 1957,11 For purposes of this 
opinion, I assume that you were in fact and In law a municipal judge or a judge of a 
municipal court duly created by legislative act or municipal charter act. No opinion is 
expressed as to the former Metropolitan Court of Dade County, abolished pursuant to 
the provisions of s. 20(d)(l), Art. V, State Const., or the judges thereof. See s. 20(d)(5), Art. 
V, and see also s. 20(c)(4), Art. V. For the proposition that such metropolitan court was 
not considered to be a municipal court see County of Dade v. Safran, 173 So.2d 138 (Fla. 
1965). 

In AGO 075·265 this office held that a county court judge who held the office of justice 
of the peace on July 1, 1957, was eligible for reelec#on although he would attain the age 
of 70 before he completed one-half of his term in office. That opinion observed that the 
then justices of the peace under the 1885 Constitution and implementing statutes were 
not limited to the trial of violations of ordinances and such officers were a part of the 
iudicial system of the state and held "judicial office," and that the courts and the 
Legislature had so treated them. Cf, AGO 074·203 holding that under s. 8 liInd s. 20(d)(2), 
Art. V, a person aged 70 or over was not qualified to run for election as a circuit judge 
even though he was serving as a temporary tenure circuit court judge for the remainder 
of a term to which he was elected as judge of a court·.,~\unerated in and abolished by s. 
20(d)(2), Art. V of the State Constitution. State ex reI. ·kJicial Qualifications Commission 
v. Rose, 286 So.2d 562 (Fla. 1973). 

078-109-August 16, 1978 

PUBLIC RECORDS 

STATE BOARD OF MEDICAL EXAMINERS-MAY NOT RELEASE 
NAMES OF CERTAI~ PATIENTS TO COUNTY MEDICAL SOCIETY 

1'0: George S. Palmer, M. D., Executive Director, Board of Medical Examiners, 
Tallahassee 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

QUESTION: 

May the Board of Medical Examiners release to the Monroe County 
Medical Society the names of each patient whose files were taken by 
physicians deputized by the board to conduct board investigations in Key 
West? 

SUMMARY: 

The State Board of Medical Examiners may not release to the Monroe 
County Medical Society the names of patients whose treatment files were 
taken without the authorization or knowledge and consent of the 
affected patients and without subpoena by physicians deputized by the 
board in order to conduct a board investigation in Key West. 

According to your letter, the president of the Monroe County Medical Society has 
allp.ged that certain physicians, who were deputized by the board in order to assist in 
board investigations, engaged in certain improprieties attendant to their investigations. 

The specific allegation pfthe president of the so~iety was that the physiciansAeputized 
by the board took certain patlent records of patients treated by other phYSICIans and 
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disseminated this information to the news media without the knowledge and consent of 
the involved patients. The information in the possession of the society is hearsay and 
cannot be used as a basis for the society to institute grievance proceedings against the 
involved physicians. As such, the society has requested the board to release to it the 
names of each patient whose file or patient record was wrongfully taken by the 
investigating physician and fOl'Wa/ded to the board. 

In AGO 076·225 this office discussed the scope of the exemption found at s. 455.08, 
F. S., which provides, in pertinent part, that: 

[ilnvestigative reports and records made or received by a 
board ... in ... the Department of Professional and Occupational 
Regulation shall be exempt from the provisions of s. 119.07, unless the 
board ... has found probable cause to commence formal action, 

and concluded that all investigative records and reports made or received by the State 
Board of Accountancy prior to a finding of probable cause to commence formal action are 
exempted from the provisions of s. 119.07, F. S., pursuant to B. 455.08, F. S., and, 
therefore, are not available for, or sub.iect to, public examination and inspection prior to 
a finding of probable cause. 

Also pertinent to your inquiry is s. 458.16, F. S., which provides that: 

Any doctor or other practitioner of any of the healing sciences making a 
physical or mental examination of, or administering treatment to, any person, 
shall upon request of such person, his guardian, curator, or personal 
representative in the event of his death, furnish copies of all reports made of 
such examination or treatment. Such reports shall not be furnished to any 
person other than the patient, his guardian, curator, or personal representative, 
except upon the written authorization of the patient; provided, however, that 
nothing herein shall prevent the furnishing of such reports without such 
written authorization, to any person, firm, or corporation who with the patient's 
consent shall have procured or furnished such examination or treatment, and 
where compulsory physical examination is made pursuant to Rule 1.360, 
Florida Rulel:! of Civil Procedure, copies of the medical report shall be furnished 
both the defendant and the plaintiff. (Emphasis supplied.) 

• .<\lthough s. 458.16, F. S., speaks to reports of examination or treatment, I am of the 
view that the prohibition contained therein contemplates the nondisclosure of the names 
of patients as well as reports of examination 01' treatment or other patient records. If this 
were not the case, it would be obvious that the privacy of individual patients could be 
infringed in violation of the purpose of the statute merely by ascertaining the identity of 
the patient. For example, many patients of a psychiatrist, a cancer specialist, or the like 
would, in all probability, choose to have their doctor's identity as well as their own 
remain confidential. This is true of many specialists in medicine in which the patients' 
affiictions can be reasonably ascertained by knowing the name of the treating physician. 
Accordingly, the nam'3 or identity of a patient as well as his or her patient or treatment 
records or reports is entitled to protection from disclosure pursuant to s. 458.16, F. S., in 
the absence of writhm authorization by the patient. 

In Morrison v. Malmquist, 62 So.2d 415 (Fla. 1953), the court construed s. 458.16, F. S., 
to permit a physician to answer questions posed during a trial and ordered answered by 
a judge, the court interpreting the statute to apply only to copies of reports and not 
testimony in court. In the instant case, however, it is apparent that the patient or 
treatment records are protected by s. 458.16, F. S., and copies of such reports or patient 
records, including names of the affected patients, cannot be released to any person 
without the patient's consent. Thus, if the board did, in fact, by its deputies take such 
treatment records without the authorization or knowledge and consent of the affected 
patients, it acted unlawfully and in violation of the patients' statutory privacy rights. 

Since the records in question apparently were not received by the board pursuant to 
th~ procedure mand1J.ted by s. 458.16, F. S., nor subpoenaed pursuant to s. 458.11(3}, 
F. S., it does not appear that such documents lawfully be~l.'.me a part of an investigative 
record of the board which would be exempted by statute from s. 119.07, F. S. However, 
it likewise does not appear that the recoras are subject to s. 119.07(1), F. S., since such 
documents were not received in connection with the transaction of officia.l business. 

269 

I 



1 

078-110 ANNUAL REPORT OF THE ATrORNEY GENERAL 

Simply stated, the board's official business does not include the acquisition or reception 
of records or documents in a manner prohibited by statute. 

Thus, I am of the view that the names of the concerned patients may not be given by 
the board to the local medical society. Identifying patient or treatment records taken in 
violation of s. 458.16, F. S., should be returned forthwith to the affected patients or their 
physicians. 

078-11O-August 16, 1978 

MUNICIPALITIES 

PURCHASE OF FIRE TRUCK-FINANCING RESTRlcrIONS 

To: James R. White, Mayor, Town of South Flomaton, Flomaton, Alabama 

Prepared by: Joslyn Wilson, Assistant Attorney General 

QUESTION: 

May the Town of South Flomaton finance the purchase of a fire truck 
through revenue sharing funds from the state and place a lien on the fire 
truck ~ithout the approval of the voters of South Flomaton? 

SUMMARY: 

A municipality may pledge any non ad valorem tax revenues (including 
its gu.aranteed entitlement to revenue sharing funds under part II of Ch. 
218, F. S.), if available and not previously encumbered, to purchase a fire 
truck to provide fire protection within municipality. In the absence of an 
approving referendum by the municipal electorate, however, a 
municipality may not finance, and is constitutionaliy inhibited from 
financing, the purchase of the fire truck by borrowing money and giving 
a lien or mortgage on the property to be purchased (or other ru;aets or 
property of the town) as furtlier or additional security for the loan or 
other obligation of the town. 

According to your letter, the Town of South Flomaton proposes to purchase a fire truck 
to provide fire protection within the municipality. The purchase is to be financed by a 
loan from a local bank which the town intends to repay "primarily through Revenue 
Sharing Funds from the State of Florida" over a period of approximately 10 years. In 
addition, the town plans to give the bank a lien on the fire truck as additional security 
for the loan. You inquire as to whether the town has the legal authority to finance the 
purchase of the fire truck, as outlined herein, without the approval of the electors of the 
Town of South Flomaton. 

Section 166.111, F. S., provides: 

Authority to borrow.-The governing body of every municipality may 
borrow money, contract loans, and issue bonds as defined in s. 166.101 from 
time to time to finance the undertaking of any capital or other project for the 
purposes permitted by the State Constitution and may pledge the funds, credit, 
property, and taxing power of the municipality for the payment of such debts 
and bonds. 

See s. 166.101(8), F. S., which defines the term "project" to mean a !5overnmental 
undertaking approved by the governing body, including all property nghts deemed 
necessary for the acquisition thereof, and to embrace any capital expenditure which the 
governing body deems to be made for a public purpose. See also s. 166.101(1), F. S., 
defining the term "bond" to include notes and Dther obligations or evidences of 
indebtedness of any type or character; s. 166.101(4}, F, S., defining the term "revenue 
bonds" to mean obligations of a municipality which are payable from revenues derived 
from sources other than ad valorem taxes "and which do not pledge the property, credit, 
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or general tax revenue of the municipality" (Emphasis supplied.); s. 166.121(1), F. S., 
which provides that bonds (as defined by s. 166.101(1), F. S.) Issued under part II of Ch. 
166, F. S., shall be authorized by resolution or ordinance of the governing body "and, if 
required by the State Constitution, by affirmative vote of the electors of the 
municipality •... " (Emphasis supplied.) Cf, s. 166.021(1), F. S., which empowers 
municipalities to exercise any power for municipal purposes except when expressly 
prohibIted by law. 

The exercise of this power to borrow is constitutionally limited by ss. 10 and 12, Art. 
VII, State Const. Section 10, Art. VII, operates to prohibit the loan or pledge of public 
funds or property to any person or nongovernmental entity or the use of the taxing power 
for other than municip8.l purposes. See O'Neill v. Burns, 1.98 So.2d 1 (Fla. 1967); cf. 
Bannon v. Port of Palffi Beach Dist.rict, 246 So.2d 737 (Fla. 1971). Section 12, Art. VII, 
State Const., the provision by which the answer to your inquiry is primarily controlled, 
applies to and authorizes a municipality to issue "bonds, certificates of indebtedness or 
any form of tax anticipation certificates, payable from ad valorem taxation and maturing 
more than twelve months after issuance ... to finance or refinance capital projects 
authorized by law and only when approved by vote of the electors." (Emphasis supplied.) 
See State v. County of Dadel 234 So.2d 651 (Fla. 1970); AGO 076·121; cf. s. 166.121(1), 
F. S. I must assume that in tne instant inquiry the bank or lender possesses the right to 
enforce or foreclose the lien by the terms of the note or other evidence of indebtedness 
to be given by the city. 

The State Constitution does not require approval by the electors when certificates of 
indebtedness or revenue bonds are payable solely from taxes or sources other than ad 
valorem taxes and do not otherwise pledge the municipality's taxing credit. Cf, State v. 
Board of Public Instruction, Okaloosa County, 214 So.2d 723 (Fla. 1968); State v. Orange 
County, 281 So.2d 310 (Fla. 1973), in which the court upheld the issuance of capital 
improvement bonds without an election to finance the acquisition and construction of 
authorized county buildings by a noncharter county payable solely from the county's 
share of racetrack and jai alai funds; Orange County Civic Facilities Authority v. State, 
286 So.2d 193 (Fla. 1973), holding that, with the sole exception of ad valorem tax 
revenues, any revenues of a county could be pledged for the retirement of the proposed 
civil facilities revenue bond issue. Thus, if the money borrowed for the purchase of a fire 
truck is repaid solely from uncommitted revenue sharing funds making up the 
guaranteed entitlement of the city, as defined by s. 218.21(6)(b), F. S., distributed to the 
municipality pursuant to ss. 218.23(2) and 218.245(2), F. S., or from any other non ad 
valorem tax revenues, no approving election or referendum is required. Moreover, the 
Charter for the Town of South Flomaton, a copy of which you enclosed with you letter, 
doE'S not appear to reguire an approving referendum when non ad valorem taxes are 
being !>ledged. When, however1 the revenue bonds, certificates of indebtedness, or other 
obligations or evidence of indeotedness are wholly, in part, or additionally secured by a 
lien or mortgage on the property being financed or other assets or property of the city, 
the Florida Supreme Court has generally regarded such mortgages or liens as the 
functional equivalent of a bond requiring approval by the electorate as mandated by s. 
12(a), Art. VII, State Const. Attorney General Opinions 073·164, 073·261, and 076-121. 

The Florida Supreme Court has held on a number of occasions that a municipality may 
not borrow monel under any device or contractual financial arrangement for repayment 
with interest which pledges both non ad valorem tax revenues and municipal property 
or assets, unless such a :financial arrangement is duly authorized by the electors of the 
municipality. In Boykin v. Town of River Junction, 164 So. 558 (Fla. 1935), the court held 
that a municipality owning aud operating a public utility may issue and sell revenue 
certificates and pledge as security for their dischar~e anticipated future revenues of the 
utility without holding an election; however, if the Issuance of the revenue certificates is 
for the acquisition of a new utility secured by a pledge of the revenues of the utility and 
by a mortgage on the physical property, this creates a conditional indebtedness of the 
municipality and is prohibited unless authorized by the voters. See also Hollywood, Inc. 
v. Broward County, 90 So.2d 47, 51 (Fla. 1956), in which the court stated that the plan of 
:financing 

••. necessarily involved ~ledging the general credit of the County for a 
continuing obligation with mterest thereon over a period of future years. This 
is so, because when the County acquired the property the mortgage to which it 
was subject became a charge against the property, and the County was placed 
in a posltion of being coerced to meet the annual requirements for interest and 
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maturing principal under the mortgage. The alternative would be to lose the 
property by foreclosure. 

See generally State v. City "f Miami, 152 So. 6 (Fla. 1933); State 'I. City of Daytona Beach, 
158 So. 300, 304 (Fla. 1934); Williams v. Town of Dunnellon, 169 So. 631, 636·637 (Fla. 
1936); Spearman Brewing Co. v. City of Pensacola, 187 So. 365, 366·367 (Fla. 1939); Clover 
Leaf, Inc. v. City of Jacksonville, 199 So. 923, 925 (Fla. 1940), which l>rovide that 
inunicipalities cannot pledge assets or property to secure any financial obligation or 
anywise, directly or indirectly, obligate the municipality's credit or coerce the use of its 
taxing power. Although the aforecited cases were decided under s. 6, Art. IX, State Const. 
1885, tlie »recursor of s. 12, Art. VII, State Const., they apply with equal force to the 1968 
Constitution. See State v. Inter·American Center Authority, 281 So.2d 201 (Fla. 1973), in 
which cases construing the 1885 constitutional provision were held, in effect, to be 
applicable when determining the new constitutional requirements; AGO's 073-164 anel 
073-269; cf. AGO 077·14. In Nohrr v. Brevard County Educational Facilities Authority, 
247 So.2d 304, 310 (Fla. 1971), the court stated: 

Commeucirig with the case of Boykin v. Town of River Junction, 121 Fla. 402, 
164 So. 568 (1935), the court without exception has held that revenue bonds 
secured by a mortgage on the physical properties to be financed could not be 
issued by public bodies unless approved at an election. 

Continuing at page 311, the court stated: 

While perhaps the county would experience no coercion to levy a tax to prevent 
the foreclosure of the project leased to this nonprofit corporation in the event 
of a default, yet, such would not be the case if these bonds were issued to 
finance a project for Brevard Junior College or for the University of Florida. 
Most certainly the county or the legislature would feel morally compelled to 
levy taxes or to appropriate funds to prevent the loss of those properties 
through the process of foreclosure. 

With certain exceptions not pertinent to the case sub judice, a mortgage with 
the accompanying right of foreclosure is not constitutionally permissible 
without an election. Consistency is desirable and absent specific constitutional 
authority a mortgage securing revenue bonds of a public body should not be 
approved without an election. 

See also AGO 073-164 in which this office concluded that the deferred payment plan 
created a condir.'lal indebtedness on the part of the county (or municlpality) in the 
nature of a leg.'1 ~ability for a capital venture predicated upon the general credit of the 
local government; the plan placed the county (or municipality) in a position of being 
coerced into levying a tax in order to prevent the loss of the property by foreclosure. 
Such a plan with the accompanying right of foreclosure is not permlssible under s. 12, 
Art. VII, State Const., without an approving election. 1'his principle is not qualified or 
limited in use to liens or mortgages placed upon real estate but applies to any assets, 
property, or property rights of a municipality. See AGO 074-269 concluding that a fire 
district could not, through the use of any device, obligate the ad valorem taxing power 
for longer than 12 months to finanCie a capital project, such as the purchase of firefighting 
equipment, without the approval of the district's electorate. See also s. 166.101(4), F. S., 
defining revenue bonds as obligations payable from revenues derived from sources other 
than ad valorem taxes on real or tangible personal property and which do not pledge the 
property, credit, or general tax revenue of the municipality; cf. Florida Industrial 
Commission v. Growers Equipment Co., 12 So.2d 889 (Fla. 1943) (whell word is a wide 
and comprehensive term, statutes using word without qualification must be given an 
eq~ally comprehensive meaning). 

You have stated that the money borrowed to make the purchase will be repaid from 
revenue sharing funds from the state. It is presumed that you mean that the money 
borrowed will be repaid solely from such funds and that ad valorem taxes will not be 
pledged or committed for such repayment. Part II of Ch. 218, F. S., the Florida Revenue 
Sharing Act of 1972, authorizes those units of local government as defined in s. 218.21(1)~ 
F. S., to participate in revenue sharing. See s. 218.21(1), F. S., defining_ "unit of local 
government" as a county or municipal government; see also s. 218,21(3), F. S. Cf. AGO's 
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073-246 and 074-367. The revenue sharing trust for municipalities is created and 
established by s. 218.215(2), F. S. To be eligible to participate in revenue sharing beyond 
the minimum entitlement defined in s. 218.21(7), F. S., a unit of local government must 
comply with the provisions of s. 218.23. Section 218.23(2) also provides the formula for 
determining entitlement for eligible municipalities, including the guaranteed entitlement, 
see s. 218.23(2)(b), F. S. Section 218.25 restricts the use of moneys received in excess of 
the guaranteed entitl.,-nent defined by s. 218.21(6)(b) and designated in s. 219.21(6)(b) by 
stating in pertinent part: 

Local government shall not use any portion of the moneys received in excess of 
the guaranteed entitlement from the revenue sharing tntst funds created by 
this part to assign, pledge, or set aside as a trust for payment of principal or 
interest on bonds, tax anticipation certificates or any other form of indebtedness, 
and there shall be no other use restriction on revenue shared pursuant to this 
part. (Emphasis supplied.) 

Thus, it appears that a portion of the funds received pursuant to the Revenue Sharing 
Act-the guaranteed entitlement-could be used for the purpose contemplated if 
available and not previously encumbered. Ct. AGO 077-14, concluding in part that a 
county could use funds received pursuant to the Rev''.nue Sharing Act, subject to the 
restrictions of s. 218.25, F. S., to secure a loan to purchase real property for authorized 
county purposes. 

You state in your inquiry that the town proposes to finance the purchase of the fire 
truck through a bank loan over a period of about 10 years and, in addition to pledging 
certain revenue sharing funds to secure the loan, the town plans to additionally secure 
the loan by giving the bank a lien on the fire truck to be purchased. Based upon the 
foregoing constitutional provisions and judicial decisions, I must conclude that such a lien 
or mortgage on the property to be purchased (or any other assets or property of the town) 
as further or additional security for the loan or obligation of the town would require the 
approval of the electors of the town. 

078-111-August 28,1978 

MUNICIPALITITS 

ENAG'TMENT OF ORDINANCES-ENTITLEMENT TO FINES 
AND FORFEITURES AND CIVIL PENALTIES 

To: Gerald Holley, Washington County Attorney, and J. L_ Miner, Cl'1rk, Circuit Court, 
Chipley 

Prepared by: Patricia S. Turner. Assistant Attorney General 

QUESTIONS: 

1. May a municipality enact an ordinance which creates offenses 
against the municipality for the same acts that constitute offenses against 
state criminal statutes, or by ordinance adopt state criminal or penal laws 
by specific or general reference thereto, and receive the fines and 
forfeItures and civil penalties generated from violations of such 
ordinances? 

2. Is a municipality which created a city court immediately prior to 
the abolis'nment of such courts entitled to the fines and forfeitures and 
civil penalties generated from violations of its ordinances occurring 
within the municipality? 

SUMMARY: 

A municipality may enact an ordinance which creates offenses against 
the municipality for the same acts that constitute offell$es against state 
criminal statutes, or by ordinance adopt state criminal or penal laws by 
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specific or general reference thereto, and receive the fines and forfeitures 
and civil penalties generated from violations of such ordinance. A 
municipality which created a municipal court immediately prior to the 
constitutional abolishment of such courts is entitled to the fines and 
forfeitures and civil penalties generated or resulting from violations of its 
ordinances or violations or infractions of Cbs. 316 and 318, F. S., 
occurring within the territorial jurisdiction of the municipality. In li~ht 
of Waller v. Florida, 397 U.S. 387 (1970), and the rule of law goverrung 
double jeopardy, due care should be taken to ensure that no person is 
prosecuted for a violation of a municipal ordinance in those cases where 
the same acts or facts for which the accused person is to be charged are 
at the same time violations of the state misdemeanor or felony statutes. 

AS TO QUESTION 1: 

The first question is answered in the affirmative. 
Chapter 166, F. S., serves as the implementing statutory provision for municipal home 

rule as set forth in s. 2, Art. VIII of the State Constitution. Specifically, s. 166.021, F. S., 
describes the scope of powers afforded a municipality, as well as the limitations on those 
powers. As stated in s. 166.021(1): 

... municipalities shall have the governmental, corporilte, ilnd proprietary 
powers to enable them to conduct municipal government, perform municipill 
functions, and render municipal services, and mily exerCIse any Eower for 
municipal purposes, except when expressly prohibited by law. (Emphilsis 
supplied.) 

See also City of :Miami Beach v. Forte Towers, Inc., 305 So.2d 764, 766 (Fla. 1974), 
stating that Ch. 166, F. S., is a broad grant of power to municipalities in recognition and 
implementation of s. 2(b), Art. VIII, State Const.; and s. 166.021(1), F. S., pursuant to 
which municipalities may exercise any power for municipal purposes except when 
expressly prohibited by law; and s. 166.021(3), F. S., wherein the Legislature expressly 
recognizes that pursuant to the aforesaid constitutional grant of power, the governing 
body of a municipality has the power to enact legislation on any subject matter upon 
which the Legislature may act. 

The only other limitations placed on the powers of municipalities are set forth in s. 
166.021(3). A municipality milY not act when: The subjects of annexation, merger, and 
exercise of extraterritorial power are involved, which require ~eneral 01' special law 
pursuant to s. 2(c}, Art. VIII of the State Constitution; the subject IS expressly prohibited 
by the Constitution: the subject is expressly preempted to state or county government by 
the Constitution or by general law; or the subject is expressly preemQted to a county 
pursuant to a county charter adopted under the authority of ss. l(g}, (3), and 6(e), Art. 
VIII of the State Constitution. 

The grant of power to municipalities under these constitutional and statutory 
provisions for municipal home rule is broad; and the intent of the Legislature to ~ve 
such broad grant of power is articulated in s. 166.021(4}, which provides: "The proviSIons 
of this section shall be so construed as to secure for municipalities the broad exercise of 
home rule powers granted by the Constitution." 

As noted in State v. City of Sunrise, 354 So.2d 1206, 1209 (Fla. 1978), municipalities are 
no longer dependent upon the Legislature for legislative authorization; and statutes are 
relevant only to determine limitations on the authority granted by s. 2, Art. VIII, State 
Const. Section 166.021 was unanimously held to be constitutionally valid in City of Miami 
Beach v. Forte Towers, Inc., supra. 

The power of a municipality to enact ordinances adopting or incorporating by reference 
the criminal or penal statutes of the state was recently addressed by the Supreme Court 
in Jaramillo v. City of Homestead, 322 So.2d 496 (Fla. 1975). The court held that a 
municipality may enact an ordinance which creates an offense against municipal law for 
the same act that constitutes an offense against state law. Also, a municipality by 
ordinance may adopt state misdemeanor statutes by specific reference or by general 
reference contained in the enacting ordinance. Such au adoption by general reference of 
any act which is or shilll be proscribed by the state criminal or penal laws permits 
subsequent amendments, revisions, and repeals of laws by the State Legislature to apply 
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to such municip'al ordinances. See also AGO 074·240. Based upon the foregoing 
constitutional and statutory provisions and case authority, a municipality is empowered 
to enact an ordinance which creates offenses against the municipality for the same acts 
that constitute offenses against, state criminal statutes, or by ordinance adopt state 
criminal or penallawB by specific Or general reference thereto. 

As to the receipt of fine and forfeiture moneys and civil penalties collected from the 
violation of such municipal ordinances, s. 20(c)(8), Art. V, State Const., and 88. 34.191, 
142.03, 316.660, and 318.21, F. S., provide for the disposition of such moneys so collected. 
Section 20(c)(8), Art. V, State Const., states in pertinent part: 

All fines and forfeitures arising from offenses tried in the county court shall 
be collected, and accounted for by clerk of the court. and deposited in a special 
trust accmmt. All fines and forfeitures received from violations of ordinances or 
misdemeanors committed within a county or municipal ordinances committed 
within a municipality within the territorial jurisdiction of the county court 
shall be paid monthly to the county or municipality respectively .... 
(Emphasis supplied.) 

Section 142.03, F. S .• provide'S in relevant part: 

Except as to fines, forfeitures, and civil penalties collected in cases involving 
violatIons of municipal ordinances, violatlOns of chapter 316 committed within 
a municipality, or mfractions under the provisions of chapter 318 committed 
within a municipality, in which cases such fines, forfeitures, and civil penalties 
shall be fully paid monthly to the appropriate municipality as provided in ss. 
34.191, 316.660, and 318.21, and except as to fines imposed under s. 775.0835(1), 
all fines imposed under the penal laws of thlS state 10 all other cases, and the 
proceeds of all forfeited bail bonds or recognizances in all other cases, shall be 
paid into the fine and forfeiture fund of the county in which the indictment was 
found or the prosecution commenced .... (Emphasis supplied.) 

Section 34.191(1), F. S., states: 

All fines and forfeitures arising from offenses tried in the county court shall 
be collected and accounted for by clerk of the court and deposited in a special 
trust aCC\lunt. All fines and forfeitures received from violations of ordinances or 
misdemea'lors committed within a county, or municipal ordinances committed 
within a /!/,unicipality within the territorial jurisdiction of the county court, 
shall be l!tJ.id monthly- to the county or municipality respectively except as 
provided 10 s. 23.103. (Emphasis supplied.) 

Additionally, s. 316.660, F. S. (former s. 316.0261, F. S.), providing for the disposition of 
revenue collected from violations involving motor vehicles, states in pertinent part: 

... all fines and forfeitures received by any county court from violations of 
any of the provisions of this chapter, or from vz'olaUons of an)' ordinances 
adopting matter covered by this chapter, committed within a mUnicipality shall 
be paid monthly to that municipality. It is the intent of the legislature that such 
fines and forfeitures shall be paid monthly to that municipality in addition to 
any other fines and forfeitures received by a county court that are reguired to 
be paid to that municipality as otherwise provided by law. • • . (Emphasis 
supplied.) 

AS TO QUESTION 2: 

Question 2 is answered in the affirmative. 
Based upon the above.<Juoted constitutional and statutory provisions. it appears 

irrelevant whether a municlpality had a city court prior to the constitutional abolishment 
of such courts (see s. 20(d)(4), Art. V, State Const.) in order to receive fines and forfeitures 
generated or resulting from violations of municipal ordinances committed within the 
municipality. Neither the Constitution nor the applicable state statutes draws a 
distinction between a municipality with an established court and a municipality without 
such a court prior to the constitutional abolition of the municipal court system. 
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Therefore, a municipality which created a municipal court immediately prior to the 
abolishment of mumcipal courts is entitled to the fines and forfeitures generated or 
resulting from violations of municipal ordinances or violations or infractions of Chs. 316 
and 318, F. S., occurring within the territorial jurisdiction of the municipality. As 
discussed in question 1, th.e municipality would be entitled to all fines and forfeltures and 
civil penalties collected pursuant to ss. 34.191(1), 142.03, 316.660, and 318.21, F. S. A 
municipality, however, would not be entitled to receive any such revenue in 
circumstances where fines and forfeitures are imposed by a county court for violations 
of stote misdemea~or statutes which occur within the mUllicipality's territorial 
jurisdiction. Attorney Genei'a! Opinion 074·137. 

It is necessary to note that a caveat concerning double jeopardy exists. See AGO 074· 
240. The United States Supreme Court, in Waller v. Florida, 397 U.S. 387 (1970), held 
that it was impermissible for a person tried for violation of a municipal ordinance to be 
subsequently prosecuted for the violation of a state criminal statute growing out of the 
same set of facts. Waller concerned a person's first being tried in a municipal court for a 
violation of a municipal ordinance and later being tried for a state uiolation in county 
or circuit court. Should an individual now be tried in the state courts for violation of a 
municipal ordinance, and not for a state criminal statute, Waller, supra, would apply and 
operate to bar the prosecution of the state violation at a subsequent trial in the state 
courts. Therefore, due care should be taken to ensure that no person is prosecuted for a 
violation of a municipal ordinance in those cases where the same acts or facts for which 
the accused person is to be charged are at the same time violations of the more serious 
state misdemeanor or felony statutes. Cf. AGO 073-161 and City of Fort Lauderdale v. 
Byrd, 242 So.2d 494, 496 (4 D.C.A. FIa., 1970), n. 2., wherein the wisdom of the practice 
OJ: adopting by ordinance as offenses against the municipality misdemeanors proscribed 
by state law was seriously questioned in the light of Waller v. Florida, supra. 

07S.112-8eptember 1, 1978 

STATE ATTORNEYS 

RESPONSIBILITY OF STATE TO PROVIDE WITH 
OFFICE FURNlTUh~ AND TYPEWRITERS 

To: Jeff D. Gautier, State Attorney. Key West 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUESTION: 

Is the county or the State of Florida obligated to pay for office furniture 
and ty-pewriters used by the office of the state attorney in office apace 
provided by the county, in view of the lanb>'Uage in the Appropriations 
Act which provides that custodial services and utilities as provided in 
fiscal year 1973·1974 may be continued (by the county)? 

SUMMARY: 

That portion of the proviso contained in the 1978 General 
ApproprIations Act, Ch. 78·401, Laws of Florida (assuminr,; the validity of 
said I'roviso), providing that office space and :related expenses for 
custodial services and utilities shall continue to be provided by the 
counties to state attorneys, does not include within its terms such items 
of oJ?erational expense of the state attorneys as office equipment, office 
furruture, and typewriters. The state-not the countv-is responsible for 
providing and paying for office furniture and typewriters for the 
operations and offices of the state attorneys in accordance with 
Iegislativil appropriations and legislatively approved budgets, subject to 
the proviso's further requirement (also presumptively valid) that "any 
operating capital outlay items now provided by county to the state 
attorneys shall continue to be provided." 
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On page 104 of Ch. 78-401, Laws of Florida (SB 1100, the 1978 General Appropriations 
Act), It is provided: 

Office SpttC\} and related expenses for custodial services and utilities shall 
continue to be provided by the counties as prescribed by section 27.34(2), 
Florida Statutes, any operating capital outlay items now provided by county to 
the state attorneys shall continue to bEl provided. Notwithstanding section 
27.34(2), E'lorida Statutes, only centralized county services as provided in FY 
73.74 to all units of county J,lovernment for which costs of services are not 
prorated may be continued. (Emphasis supplied.) 

The above proviso is identical to that included in the 1977 General Appropriations Act 
in reference to the offices of the various state attorneys (see p. 1988, Ch. 77-465. Laws of 
Florida), regarding which your question was originally submitted. 

For the purposes of this opinion, the proviso in question must and will be presumed to 
be valid and constitutional. (Indeed, any legislative enactment is entitled to a 
presumption of validity unless ruled invalid by a court of competent jurisdiction.) 
However, I feel obligated to mention that I have observed in recent years an increasing 
use of the General Appropriations Act through provisos such 85 the one in question to 
enact facially apparent substantive law. The following prohibition is set forth in s. 12, 
Art. ill, State Const.: "Laws making appropriations ft)r salaries of public officers and 
other current expenses of the ;;tate shall contain p)"ijvisions on no other subject." 
(Emphasis supplied.) This prohibition has been constI'Ued as meaning that tt[a]ctual 
modifications of existing statutes or new provisions which are plainly substantive in 
nature and upon a subject other than appropriations are in violation of Fla. Const., Art. 
III, s. 12." Department of Administration v. Horne, 269 So.2d 659,662 (Fla. 197ft). And, 
in Advisory Opinion to the Governor, 239 So.2d 1, 9 (Fla. 1970), the justices oftl=red the 
following standard by which to judge whether an appropriations bill proviso violates s. 
12, Art. III: 

The lemslature does not have tl1e power nor the right under the Constitution 
of this State to make law in any appropriations bill on other subjects, unless 
the other subjects are so relevant to, interwoven with, and interdependent upon, 
the appropriaNq.ns so as to jointly constitute a complete legislative expression on 
the subject. (Emphasis supplied.) 

In accord; Lee v, Dowda, 19 So.2d 570 (}'la. 1944); Dickinson v. Stone, 251 So.2d 268 (1'111. 
1971); and Thomas v. Askew, 270 So.2d 707 (Fla. 1973). See also AGO 076·el. 
Novertheless, whether the proviso here in question is sufficiently "relevant to, 
interwoven with, aud interdependent upon" the appropriations made in Ch. 78-401 to the 
various state attorneys is a question only the courts can decide in ap.proQriate adversary 
legal procc'ldings brought for that purpose. Pending any such judiclal determination, I 
must accord the pi'eviso the same presum~tion of validity to which any legislative 
enactment is entitled. State ex reI. Shevin v. Metz Construction Co., Inc., 285 So.2d 598 
(Fla. 1973); Village of North Palm Beach v. Mason, 167 So.2d 721 (Fla. 1964); and State 
v. Strickland, 166 So. 313 (Fla. 1936). 

The proviso in question specifies and describes the "custodial services and utilities" as 
being "related expenses" to the office space provided by the counties. I am unaware of 
any opinion of this office or of the courts holding office furniture or typewriters to 
constitute "custodial services and utilities" as related to office space provided or leased 
by the counties but operated by the several state attorneys. Neither do I find any 
definition of the term "custodial services and utilities" which could reasonably or 
argtrably be said to include office furniture or typewriters as a reJated expense to such 
office spaces. In addition to the appropriations act proviso in question, tllere is nothing 
in s. 27.34, F. S., requiring a county to provide office furniture or typewriters required 
in the internal operation of the offices of the state attorneys. Section 27.34(2), F. S., 
provides: 

The state attorneys shall be provided by the counties within their judicial 
circuits with such office space, utilities, telephone service, custodial services, 
library services, transportation services, and communications services as may 
be necessary for the proper and efficient functioning of these offices. The office 
space to be provided by the counties shall not be less than the standards for 
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space allotment promulgated by the Department of General Services nor shall 
these services and office space be less than were provided in nscal year 1972-
1973. (Emphasis supplied.) 

It is a settled rule of statutory ~onstruction that, where a statute expressly requires or 
includes within its operation certain things, it is implied that no other such things are 
required by or included w.ithin the operation of that statute. Thayer v. State, 335 So.2d 
815,817 (Fla. 1976): Dobbs v. Sea Isle Hotel, 56 So.2d 341, 342 (Fla. 1952). Cf. Shuman v. 
State, 358 So.2d 1833 (Fla. 1978), dealing w.ith s. 27.54(2), F. S., providing that "[n]o 
county or municipality shall appropriate or contribute funds to the operation of the 
offices of the various public defenders" (which is essentially the srune as the provisions 
of s. 27.34(1), F. S., relating to state attorneys) and holding that certain costs of public 
defender appeals for indigents must be paid by the counties since such costs were not 
related to the internal operation of the public defender'S office, which operation expenses 
of that office are to be provided for by l';lgislative appropriations. 

Signilicant also is s' 27.33(1), F. S., which requires each state attorney to submit an 
annual report in itemized form detailing the amounts needed for operational expenses 
for the ensuing mcal year. See also s. 27.83(4), F. S., providing that all provisions of Ch. 
216, F. S., relating to the budgets and expense of state officers shall be applicable to state 
attorneys and their budgets and expenses. The state attorney's report; referred to in ;3. 

27.33(1) is simply a stage of or step in the budgeting and appropriations process 
governing state officers regulated by Ch. 216, F. S. One of the budget or operational 
expense itfoms which must be included in this report to the Department of Administration 
is "(oJffice equipment." Section 27.33(1)(£), F. S. In addition, s. 27.33(3), F. S., provides 
that the annual budget report required to be submitted by each state attorney to the 
Department of Administration shall not include "any amount for any expense which is 
required by statute to be paid from county funds." The significance of s. 27.33(3) is that 
it carries the necessary implication that any budget or operating expense items included 
in s. 27.33 (office equipment such as office furnishings and typewriters) is not to be paid 
from county funds. 

It therefore appears that the Legislature intended that office equipment (including 
office furniture and typewriters) for the operations and offices of the state attorneys be 
paid for by the state from state funds (and not by a county or from county funds) and 
that the amounts needed for such operational expenses be included by each state 
attorney in the annual budget report submitted to the Department of Admirrlstration 
pursuant to s. 27.33(1), F. S., along with the other specified state budget or operational 
expense items, such as salaries and travel expenses, stationery, etc. And, as stated above, 
I lind nothing to indicate that office furniture or typewriters constitute either "custodial 
services" or "utilities" or "related expenses" to office space provided by the county. As a 
result, I am of the opinion that office furniture and typewriters should be deemed to be 
included in the term "office equipment" as used in s. 27.33(1), F. S., and to be, 
accordingly, the responsibility of the state, not the county, and are to be paid from state 
funds in accordance w.ith legis!ative appropriations and legislatively approved budgets, 
subject to the presumptively valid proviso language in Ch. 78-401, supra, requiring that 
"any operating capital outlay items now prOvided by county to the state attorneys shall 
continue to be provided." 

078-1l3-September 7, 1978 

SPECIAL TAXING DISTRICTS 

WITHIN PURVIEW OF GENERAL LAW WAIVING 
SOVEREIGN IMMUNITY IN TORT ACTIONS 

To: Ralph O. Johnson, Attorney for East Beach Water Control District, Pahokee 

Prepared by: Patricia R. Gleason, Assistant Attorney General 
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QUESTION: 

Is the East Beach Water Control District a "state agency or subdiviBi.on" 
for the purposes of and within the scope of s. 768.28, F. S.? 

SUMMARY: 

The East Beach Water Control District is within the definitional 
purview of s. 768.28(2), F. S., as amendetl. Accordingly, in the absence of 
Judicial determination to the contrary, the monetary limitations on tort 
liability set forth in s. 768.28(5), F. S., a!J amended, are applicable to such 
district. 

Pursuant to s. 768.28, F. S., the Legislature has waived immunity with respect to tort 
liability for the state "and for its agencies or subdivisions." The waiver of immunity is 
limited to $50,000 on any claim or judgment by one person or $100,000 for all claims 
arising out of the same incident or occurrence. Section 768.28(5). F. S. 

Section 768.28(2), F. S., defines the phrase "state agencies or subdivisions" to include: 

. . . the executive departments, the legislature, the judicial branch, and the 
independent establishments of the state; counties and municipalities; and 
corporations primarily acti~ as instrumentalities or agencies of the state, 
counties, or municipalities. (J!;mphasis supplied.) 

See also s. 1.01(9), F. S., which ~enerally defines the term "political subdivision" to 
include "counties, cities, towns, Vlllages, special tax school districts, special road and 
bridge districts, bridge districts and all other di.9tricts in this state." (Emphasis sUllPlied.) 

In AGO 075-114, this office concluded that the Southeastern. Palni Beach County 
Hospital District, established by Ch. 29387, 1953, Laws of Florida, as a special taxing 
district with all the powers of a body corporate, including the power to establish, 
construct, lease, operate, and maintain hospitals within the district's boundaries (see sa. 
3 and 5 of Ch. 29387), was included within the uefinitional purview of s. 768.28(2), F. S. 
Attorney General Opinion 078-42 recently reaffirmed this conclusion with respect to the 
above hospital district and further held that, pending judicial determination to the 
contrary, the monetary limitations on liability contained in s. 768.28(5), F. S., as amender! 
by Ch, 77-86, Laws of Floridr were applicable to the district. See also AGO 078-106, m 
which a district mental heEJ.!~n board established as a nonprofit corporation under part 
IV of Ch. 394, F. S., to, inter alia, provide coordinated mental health services within a 
service district of the Department of Health and Rehabilitative Services was found to be 
a "state agency or subdivision" for the purposes of and within the scope of s. 768.28, 
F. S.; and AGO 078-33, holding that a municipal housing authority created under Ch. 421, 
F. S., as a "public body corporate and politic" to perform "the public and essential 
governmental functions" set forth therem was within the definitional purview of s. 
768.28, F. S., as amended, and, pending judicial determination to the contrary, was 
subject to the monetary limitations contained in B. 768.28(5), F. S., as amended. 

With respect to the instant inquiry, an examination of the enabling legislation creating 
the East Beach Water Control District reveal,s that said district is expressly deemed to 
be "a public corporation of this state." Section 2 of Ch. 75·469, Laws of Florida. See 
Forbes Pioneer Boat Line v. Board of Commissioners of Everglades Drainage Dist., 82 
So. 346 (Fla. 1919). This district is empowered to exercise enumerated powers for general 
drainage and water control purposes within the houndaries of the district including, inter 
alia, the power to levy taxes, acquire property, borrow money, and construct and operate 
canals, ditches, drains, levees, and other works. Section 3, Ch. 75·469, Laws of Florida. 
Additionally, the district is to possess all of the powers provided in Ch. 298, F. S. 

Accordingly, I am of the view that the East Beach Water Control District is within the 
definitional purview of s. 768.28(2), F. S., as amended. Therefore, in the absence of 
judicial determination to the contrary, the provisions of that statute, including the 
monetary limitations on tort liability set forth in s. 768.28(5), F. S., as amended, are 
applicable to such district. It might be noted that, prior to the enactment of s. 768.28, 
F. S., it was held that O:t'ainage districts established under Florida law were immune 
from tort liability. See Seaboard Air Line R. Co. v. Sarasota-Fruitville Drainage Dist., 255 
F.2d 622 (5th Cir.), cert. denied, 358 U.S. 836 (1958). Cf. Palm Beach County v. South 
Florida Conse;:vancy Dist., 170 So. 630 (Fla. 1936). Therefore, it would appear that 
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statutory monetary limitations upon the state's waiver of sovereign immunity with 
respect to the tort liability of such districts could lawfully be established by the 
Legislature. See Fisher v. City of Miami, 172 So.2d 455 (Fla. 1965). 

07S·114-September 12, 1978 

COMMUNITY COLLEGES 

BOARD OF TRUSTEES NOT AUTHORIZED TO PROVIDE PRESIDENT 
WITH HOUSING ALLOWANCE AND AUTOMOBILE 

To: Ernest Ellison, Auditor General, Tallahassee 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTION: 

Is the board of trustees of a community college district authorized to 
contract with the president of the community college to provide him with 
a $200 per month housing allowance and an automobile for personal and 
business use in addition to the regular salary established by the board? 

SUMMARY: 

The board of trustees of a community college district is not authorized 
by law to enter into a contract with the president of the community 
college to provide a $200 !ler month cash housing allowance and an 
automobile, together with ill operating costs thereof, for personal and 
business use of the president iII addition to the regular salary established 
by the board. 

Your letter advises that following a postaudit of Brevard Community College you 
determined that the president of the college was compensated pursuant to a contract 
under the terms of which the district board of trustees of the college agreed 

..• to pay the Administrator [i.e., the Presid(mt] for services rendered not less 
than $34,584 annually in twenty-six (26) installments and a housing allowance 
of $200 per month shall also be provided for the same p'eriod of time and the 
President shall continue to be provided with an automobIle for his personal and 
business use together with all operating costs. 

It is well established that community college district boards of trustees have no 
inherent powers but possess only such authority and those duties prescribed by statute 
or authorized rule of the State Board of Education implementin~ statutory provisions. 
See AGO's 078·68 (community college board of trustees not authonzed by statute or state 
board of education rule to contract with agency of foreign government to disburse funds 
in lump sum to such agency from which it is to reimburse public officers and employees 
for travel expenses at a rate or in a manner different from that proYided by law); 078-67 
(board of trustees not authorized by law or State Board of Education rule to enter into 
contracts for the purchase of copyright licenses or to enter into contracts with agencies 
of.a foreign government); 078·56 (part II of Ch. 230, F. S., does not expressly or by 
necessary implication authorize a community college district board of trustees to employ 
law enforcement officers or confer authority upon it to vest officers employed by the 
district with authority to bear arms and make arrests); and 078-12 (no statute or valid 
rule of the State Board of Education empowers the board of trustees to pay the costs of 
employees' physical examinations; hence, such Eayments should not be made). Cf, 
Harvey v. Board of Public Instruction, 133 So. 868 (Fla. 1931); Buck v. McLean, 115 So.2d 
764 (1 D.C.A. Fla., 1959): AGO's 078-94, 076-61, and 075·148. Furthennore, if there is any 
doubt as to the lawful existence of a particular power that is being exercised, the further 
exercise of the. power should be arrested. See State ex rel. Greenberg y, Florida State 
Board of Dentistry, 297 So.2d 628, 636 (1 D.C.A. Fla., 1974), cert. dismissed, 300 So.2d 900 
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I of Ch. 620, as they must be in determining the legislative intent and to give effect to 
the entire statute, I am of the view that the term means the amount of cash or other 
property contributed to, or invested in, the limited partnership by the limited partners, 
or, in other words, the limited partners' "contributions" as stated in the statutorily 
prescribed original or amended certificate filed and recorded with the Department of 
State. . 

The paramount goal in construing a statute of this nature is to determine the 
legislatlve intent, if at all pO:Jsible. Armstrong v. City of Edgewater, 157 So.2d 422 (Fla. 
1963); Florida State Racing Comm. v. McLaughlin, 102 So.2d 574 (Fla. 1958). State 
Department of Public Welfare v. Bland, 66 So.2d 59 (Fla. 1953); Ervin v. Peninsular 
Telephone Co., 53 So.2d 647 (Fla. 1951)j Ginsberg v. Ginsberg (In re Ginsberg's Estate), 
50 So.2d 539 (Fla. 1951). This intent is to be gleaned from the entire enactment and its 
purpose, and the whole statutory scheme given effect. Florida Jai Alai, Inc. v. Lake 
Howoll Water & Reclamation Dist., 274 So.2d 522 (Fla. 1973); Board of Public Instruction 
of Broward C0U11ty v. Doran, 224 So.2d 693 (Fla. 1969), Peninsula Land Co. v. Howard, 
6 So.2d 384 (Fla. 1942); Forehand v. Manly, 2 So.2d 864 (Fla. 1941). 

The only instrument required to be filed with the Department of State from which the 
filing fees specified in s. 620.02(2)(b), F. 8., could be calculated is the limited partnership's 
certificate filed for record with the department; see s. 620.02(1)(a) and (b), F. S. The 
requirements of this certificate are found in s. 620.02(1)(a)1. through 14., F. S. The 
amount of capital referred to ir. the certificate to be invested by the designated 
contributors or limited partners is (1'l>ir "contribution(s)" to the limited partnership. See 
s. 620.02(1)(a)6., 7., 8., 12., and 14., .1.<'. S. Section 620.02(1)(a)6., for example, requires that 
the certificate shall include "[tJhe am{)unt of cash and a description of and the agreed 
value of the other property cOiltributed by each limited partner." 

Section 620.17(4), F. S., states: "When a contributor has rightfully received the return 
in whole 01' in part of the capital of his contribution, he is nevertheless liable to the 
partnership for any sum, not in excess of such return" (Emphasis supplied.) necessary to 
ruscharge the limited partnership's liabilities to all creditors whose claims arose before 
such return. See also s. 620.23, F. S., which refers to the limited partners' claim upon 
dissolution as the "capital of their contributions" (Emphasis supplied.), and to their share 
in the partnership assets in respect to their "claims for capita!." {Emphasis supplied.} 
This language refers to the limited partners' "contributions" as capital which they have 
contributed to or invested in the limited partnership and upon which they anticipate a 
return. Section 620.04, F. S., charactenzes these contributions as "cash or other property, 
but not services." 

Limited partnerships are statutory creations which did not exist at common law. These 
statutes extend the incentive of limited liability to investors who put up money or other 
property but do not take part in the management 01' operation of the business. In Vulcan 
Furniture Manufacturing Corp. v. Vaughii, 168 So.2d 760, at 764 (1 D.C.A. Fla., 1964), 
the First District Court of Appeal undertook eta review of the statutes of the various 
states relating to limited partnerships" and asserted that 

their general purpose is not to assist creditors, but to enable persons to invest 
their money in partnerships and share in the profits without being liable for 
more than the amount of money they have contributed. The reason for this is 
to encourage investing by parties having capital, but who will not participate in 
the detailed operation of the partnership business, nor induce creditors to 
extend crf'dit to the partnership under the mistaken belief that the limited 
pa.TIner is a general partner responsible for payment of the partnership 
obligations. It has been stated that the uniform limited partnership act proceeds 
on the assumption that no public policy requires a person who contributes to 
the capital of a business, ... to become bound for the obligations of the 
business .... (Emphasis supplied.) 

Compare s. 620.11, F. S., which refers to a "person who has contributed to the capital of 
a business conducted by a person or partnership erroneously believing that he has 
become a limited l?artner in a limited partnership." (Emphasis supplied.) 

Section 620.02(1), F. S., requires that persons desiring to form a limited partnership 
file a sworn certificate with the Department of State. Upon the filing of this certificate 
and payment of the scheduled fee prescribed by s. 620.02(2), F. S., the subject matter of 
your inquiry, the Department of State issues a certificate of authority to do business in 
the State of Florida. See s. 620.02(3), F. s. This certificate of authority is renewed 
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078·149-December 22,1978 

LIMITED PARTNERSHIPS 

"INVESTED CAPITAL" DEFINED-DIVISION OF CORPORATIONS 
NOT AUTHORIZED TO REFUND OVERPAYMENTS MADE 

UNDER LIMITED PARTNERSHIP LAW 

To: Jesse J. McCrary, Jr., Secretary of State, Tallahassee 

Prepared by: Craig B. Willis, Assistant Attorney General 

QUESTIONS: 

078·149 

1. What is the legislatively intended Meaning of the term I'invested 
capital" as used in !i. 620.02(2)(b), F. S.? 

2. Under what circumstances, if any, is the Division of Corporatione of 
the Department of State authorized to refund any filing fee payments or 
overpayments made pursuant to part I of Ch. 620, F. S.? 

SUMMARY: 

Unless judicially determined to the contrary, the term "invested 
capital," as employed in the context of and for the purposes of the State 
Uniform Limited Partnership Law, part I of Ch. 620, F. S., means the total 
capital contributions to or investments in a limited partnership made by 
the limited partners as determined from the filed and recorded certificate 
or amended certificate required by the Limited Partnership Law. 

The Department of State is not authorized to make refunds of filing fee 
payments or overpayments made pursuant to the Limited Partnership 
Law even though erroneously made in excess of the amount required by 
that law. Any claim for a refund for filing fees erroneously paid In excess 
of that required must be made with the Comptroller in accordance with 
s. 215.26, F. S. 

AS TO QUESTION 1: . 
Section 620.02(2)(b), F. S., requires that limited partnerships pay initial and annual 

filing fees as prescribed therein: 

For receiving, filing, and indexing certificates, statements, affidavits, decrees, 
or any other papers provided for by this chapter, b. filing fee in each case to be 
paid at the time of the first filing and, on January 1 annually thereafter, an 
amount based upon the amount of invested capital according to the following 
schedule: Four dollars per $1,000 of invested capital; provided, however, that 
no filing fee shall be less than $30 nor more than $1,000; and provided, further, 
that the annual filing fee payable on January 1 next following the date of the 
original filing the amount of the filing fee shall be prorated for that portion of 
the year the limited partners4!P has existed between the original filing date and 
the next ensuing January 1. (~mphasis supplied.) 

You question the meaning of the IJhrase "invested capital," which is central to the 
determination of the correct scheduled filing fee re9uired by s. 620.02(2)(b). F. S. As you 
stated in your letter, the term "invested capital" IS not found in the original Uniform 
Limited Partnership Act from which Florida's act was modeled; it is the Florida 
Legislature's modification to provide for the scheduled initial and annual filing fees. This 
term is not defined anywhere in part I of Ch. 620, F. S., for the purposes of the limited 
partnership law. Your inquiry suggests that the term "invested capital" standing alone 
and as used in the particular context of s. 620.02(2)(b), F. S., could be taken to refer either 
to the amount of cash or other property originally invested by the limited partners or to 
the net value of the capital of the limited partnership, including the total net capital 
accounts or contributions of the general and limited partners. However, when the filing 
fee requirements of s. 620.02(2)(b) are analyzed i,n the cc'>Utext of all the provisions of part 
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See s. I, Ch. 63·249, Laws of Florida, enacting s. 175.301, F. S., and the t:t1,a thereto 
providing for U[d]eposit of funds and securitief! with municipal treagHrer." t.l!:mphasis 
supplied.) From the title or heading of s. 175.301 and the language contuined in the body 
thereof, it appears that the moneys and securities of the pension trust funds are to be 
deposited WIth the city treasurer. See Berger v. Jackson, 23 So.2d 265, 267 (Fla. 1945) 
(heading of section when provided by the Legislature is not to be classed with words or 
title used by compilers of statutes as sort of index to what section is about or has 
reference to, but it is the Legislature speaking and must be _given due weight and effect); 
AGO 057·314; 82 C.J.S. Statutes s. 350. Section 185.30, F. S., contains substantially the 
same language as s. 175.301 although the title thereto which was not supplied by the 
Legislature differs from that contained in s. 175.301. Chapters 175 and 185, F. S., 
however, are silent !lB to the municipal depositories with which such trust funds are 
required to be deposited by the municipality. However, as I am of the opinion that these 
pension trust funds are municipal and {ll.lblic funds, these trust funds are to be deposited 
by the municipality or its treasurer, if any, as are ot;her munici{)al funds or moneys 
although kept in a separate fund. As previously stated, where the applicable statutes 
establishing a special district, municipality, or public corporation are silent with respect 
to the question of deposits of the money under its jurisdiction and the depositories of and 
for such funds, then the provisions of s. 659.24, F. S., are applicable. Accordingly, it is 
my opinion that the provlsions of s. 659.24 are applicable to and govern the deposits of 
all municipal funds, including the pension trust funds as municipal funds or "public 
m:'lneys;' m bank depositories as prescribed by the provisic,ns of that section and any 
applicable regulations of the Department of Banking and Finance. 

It should oe noted, however, that the terms "investment" and "deposit" are not 
synonymous and interchangeable. The word "investment" denotes "the placing of capital 
or laying out of money in a way intended to secure income or profit from its employment" 
while the word "deposit" denotes a "contractual relation between one delivering m. oney 
or thing to bank and bank receiving it with implied agreement to pay it out on depositor's 
order or return it to him on demand." Attorney General Opinions 075·57 and 064·111; of. 
AGO's 074·169 and 073·244. The investment and reinvestment of the assets of the 
Municipal Firemen's Pe,nsion Trust Fund and the Municipal Police Officer's Retirement 
Trust Fund are powers committed to the governing boards of trustees of the respective 
trust funds. See 88, 175.071 and 185.06, F. S. 

While the state cannot by statute compel a bank to accept public funds tendered for 
deposit, it can prescribe the manner in which such de,posits shall be accepted and th:: 
obligations which shall arise on the part of the bank if It accepts such funds. 26A C.J.S. 
Deposi(.m;es s. 7(c). Section 659.24(1), F. S., requires in pertinent part that banks 
desiglllitcd as depositories of public moneys give satisfactory security by the deposit of 
bonds of the United States, the state or political subdivisions (including municipalities, 
see s. 1.0H9], F. S.), or other satisfactory security for the safekeeping and prompt 
payment of the public moneys deposited with them. Any notes, bonds, or securities other 
than shares of stock in which a state board is authorized by law or valid regulation to 
invest any of its funds will be accepted as satisfactory security for the deposit of funds. 
Section 659.24(3), F. S. 

Moreover, s. 659.24(2), F. S., provides that security for such deposits of "J;lublic 
moneys" is not required to the extent that such deposits are insured under the prOVIsions 
of the Federal Deposit Insurance Act, as amended. See 12 U.S.C. s. 1821(2)(A)(ii). which 
provides that the deposit by "an officer, employee or agent of any State of the United 
States, or of any county, municipality, or political subdivision thereof having official 
custody of public funds and lawfully investing or depositing the same in time and savings 
deposits in an insured bank in such State" shall be insured in an amount not to exceed 
$100,000 per account. See also s. 659.21, F. S. Thus, if the funds deposit.~d are less than 
the amount insured by the Federal Deposit Insurance Corporation, additional security is 
not required; if, however, the funds deposited exceed the amount insured, then at least 
the excess amount over the federal insurance coverage of the deposit must be 
satisfactorily secured. 
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matter whether the money is derived from ad valorem tax~s or gifts or otherwise, it is 
public money and cannot be appropriated for a private purpose; and Advisory Opinion 
to the Governor, 201 So.2d 226, 227 (Fla. 1967). 

Chapters 175 and 185, F. S., provide for the establishment of pension trust funds for 
firemen and policemen, respectively, in each municipality of the state. See ss. 175.041 and 
185.03, F. S. The funds consist in part of moneys derived from municipal excise or license 
taxes levied upon fire insurance companies (Firemen's Pension Trust Fund), casuelty 
insurers (policemen's Pension Trust Fund), and other contributions made by 
municipalities and their employees. See generally ss. 175.091 and 185.08, F. S., regarding 
the creation and maintenance of these funds. These tax revenues are collected by the 
Insurance Commissioner and Treasurer and are payable to the municipality as 
appropriated annually. See ss. 175.121 and 185.10, F. S. Any funds received by the 
munidpaHty pursuant to C'ns. 175 and 185 are to be paid immediately into the 
municipality's pension trust funds, see ss. 175.131 and 185.11, F. S. 

The general administration and responsibility for the proper operation of these pension 
trust funds is vested in the boards of trustees. See generally ss. 175.071 and 185.06, F. S. 
See also ss. 175.061 and 185.05, F. S., which statutorily provide for the composition of 
these boards. This office has previously concluded that the boards of trustees for these 
pension trust funds, created pursuant to Chs. 175 and 185, F. S., are municipal boards or 
ngencies of the municipaHties and are not autonomous entities. See AGO 074-109. This 
conclusion was based in pm upon the consideration that the creation of these pension 
trust funds is generally considered to be part of the compensation for services to the 
municipality. See generally, 62 C.J.S. Municipal Corporations s. 614(a); Voorhees v. City 
of Miami, 199 So. 313 (Fla. 1940); McQuillin Mu.nicipal Corporations 8. 12.142. See also 
AGO 074·217 in which I concluded that the apparent legislative grant of authority in S8. 
175.291 and 185.29, F. S., by which the board of trustees may determine which actions 
may be brought by the city attorney on their behalf does not alter the board's status as 
a municipal board or agency. Moreover, upon termination of these pension trust funds, 
the remaining moneys are to be returned to the municipality "less return of state's 
contributions to the state, provided that, if the excess is less than the total contributions 
made by the municipality and the state to date of termination of the plan, such excess 
shall be divided proportionately to the total contributions made by the city and state," 
Section 175.361(3)(d), F. S. See also s. 185.37, F. S., which contaills a similar prOVision. 

Thus, since a municipality cannot constitutionally assess and collect taxes for a private 
purpose or expend any public money for a private purpose regardless of the source from 
which derived, see AGO 071·28; State v. Town of North Miami, supra, and since the 
establishment of these pensio., funds is authQrized by general law, funded by excise tax 
revenues and contributions of other municipal funds and employee contributicnR and, 
upon termination of the pension trust funds, such funds or moneys are returned to the 
municipalities, less the return of the state's contribution to the state, I am of the opinion 
that the municipal pension trust funds in question are "public moneys," or publi:: funds 
governed by and within the purview of s. 659.24(1), F. S. See 62 C.J.S. Municipal 
Corporations s. 614(d) (tta fund created by law for the purpose of providing pensions for 
firemen or their dependents is a public fund"); 3 McQuillin Municipal Corporations s. 
12.145. See also Tesch v. Board of Deposits of Wisconsin, 297 N.W. 379, 381 (Wis. 1941), 
in which the court concluded that a statute creating an annuity and benefit fund for 
municipal policemen and requiring the city treasurer as custodian of the fund to furnish 
a bond did not divorce such a fund from the status of a public fund within the statute 
relating to a public deposits guarantee fund; moreover, such an annuity fund was a public 
fund even though not usable for general governmental expenses since a municipality 
cannot constitutionally assess and collect taxes for a private purpose and since the 
collection of the fund is authorized by public law, paid to public officers, and deposited In 
a public depository. 

Sections 175.301 and 185.30, F. S., require that the funds and securities of the 
respective pension trust funds 

... be deposited with the treasurer or depository of the municipalit;.., who shall 
keep the same in a separate fund, and shall be liable for the safekeeping of 
same, under the bond given by him to the municipality, and he shall be liable 
in the same manner and to the same extent as he is liable for the safekeeping 
oithe funds of the municipality. [Section 175.301, F. S.; emphasis supplied.] 
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SUMMARY: 

Municipal pension or retirement trust funds for municipal firemen and 
Rolicemen provided fOl: under Cbs. 175 and 185, F. S., respectively, are 
public moneys" or public funds within the l?urview of s. 659.24(1), F. S., 

and deposits of such moneys in bank depoSItories are governed by the 
provisions thereof and any applicable regulations of the Department of 
Banking and Finance. 

Your question is answered in the affirmative. 
Section 659.24(1), F. S., provides in pertinent part: 

Banks shall be depositories of public moneys under such regulations as may 
be prescribed by tht:l department [of Banking and Finance) . . . . The 
department [of Banking and Financej shall require banks so designatbd to give 
satisfactory security by the deposit of bonds of the United States, the state or 
political subdivisions or other satisfactory security for the safekeeping and 
prompt payment of the public moneys deposited .... (Emphasis supplied.) 

Section 659.24(3), F. S., states that any notes, bonds, or other securities other than 
shares of stock in which a state bank is authorized by law or regulation to invest its funds 
shall be accepted as satisfactory security for the deposit vf funds 

... for the safekeeping and 'prompt payment of moneys deposited, and for the 
faithful performance of duties as financial agents, whether such moneys so 
deposited be funds of, or under the control of, the state or any political 
SUbdivision thereof, any municipality, or of anY

b 
district, commission, board, or 

body, Whether corporate or otherwise, created y or pursuant to the provisions 
of the constitution or any statute of the state, or of any officer of r-;ny of the 
foregoing. (Emphasis supplied.) 

See also s. 659.24(2}, F. S., which states that, notwithstanding any statute, ordinance, 
rule, or regulation of the state or any political subdivision 01' officers thereof or of any 
municipality, commission, board, or body created by or pUJ'Suant to any statute, 01' of any 
of the officers of any thereof, requiring security for deposits of funds in the form of a 
surety bond or any other form, "security for such deposits shall not be required to the 
extent that such deposits are insured under the provisions of the Federal Deposit 
Insurance Act, as amended, or any amendments thereto"; and see s. 659.21, F. S. 

Public funds are generally defined as those moneys belonging to the state or a political 
subdivision thereof, or a municipal corporation, 25 Fla. Jur. Public Funds s. 1; C.J.S. 
Funds, p. 1404. See also AGO 072-272 stating: 

Where the applicable statutes and laws, establishing or providing for the 
establishment of the special taxin~ district, municipality or public: corporation, 
are silent on the question of depOSIts of the money under its jurisdiction and as 
to depositories of and for such moneys, or do not otherwise provide to the 
contrary, then s. 659.24, F. S., ... applies to such a governmental agency and 
its funds are within the provisions thereof. 

See AGO 059-145 in which this office, although holding that the county depository law 
was inapplicable to an independent mosquito control district's funds, stated that 

[u)nquestionably, the funds of such districts are public moneys and as such, 
when placed on deposit with banks, are adequately seem'ed against loss by the 
proviSIons of [s.] 659.24, Florida Sta~tes, •.. which designates banks as 
depositories of public monies under the regulation of the State Banking 
Commissioner. . • . 

See also AGO 060-77, concluding that a special taxing district's depository accounts and 
its moneys or funds were governed by and within the purview of s. 659.24, F. S., in the 
absence of Some applicable special or local law providing otherwise. Ct. State v. Town of 
North Miami, 59 So.2d 779, 785 (Fla. 1952), holding that, under the constitutional 
provision prohibiting the expenditure of public money for a private purpose, it does not 
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QUESTION: 

Under what circumstances and means are members of the Armed 
Forces of the United States exempted from licensing requirements of 
administrative licensing boards pursuant to s. 455.02, F. S.? 

SUMMARY: 

Members of the Armed Forces of the United States on active duty who 
are in good standing with an administl.-ative board shall be ltept in good 
standing by said board without requiring the licensee to register, pay 
dues or fees, or perform any other act as long as he w a member of the 
Armed Forces on active duty and for a period of 6 months after his 
discharge. 

Section 455.02, F. S., dearly states as follows: 

Any member of the Armed Forces of the United States now or hereaftf.'t on 
active duty who, at the time of his becoming such a member was in good 
standing with any administrative board of the state and was entitled to practice 
or engage in his profession or vocation in the state, shall be kept in good 
standing by such administ:J:ative board, without registering, paying dues or fees, 
or performing any other act on his part to be performed, as long as he is a 
member of the Armed Forces of the United Stat~s Ol~ active duty and for a 
period of 6 months after his discharge from active duty as a mcmh.:lr of the 
Armed Forces of the United States. 

Said statute requires only that the present licensee be a member of the Armed Fcr(';3s 
of the United States on active duty to be entitled to the broad licensing exemption. There 
is no stated or implied exception or qualifying language to this classification of licensees, 
such as that the exemption only applies in times of war or national emergencies as 
referred to in the opinion request. Furthermore, the statutory section exempts those 
individuals from registering, paying dues or fees, or performing any other act, which 
includes continuing educational requirements. 

The plain and obvious provisions of the statute control and there should be no need to 
resort to incidental rules of statutory construction and interPretation. Tropical Coach 
Line, Inc. v. Carter, 121 So.2d 779 (Fla. 1960). 

However, to the extent that the administrative licensing boards have a divergence of 
interpretation concerning the intent and interPretation of s. 455.02, F. S., each such 
interpretation must be presumed valid until passed on by the judiciary. State ex rel. 
Bennett v. Lee, 166 So. 565 (Fla. 1936); Louisville and Nashville Railroad Company v. 
Speed Parker, Inc., 137 So. 724 (Fla. 1931); AGO 072-393. 

07B·148-December 22, 1978 

PUBLIC FUNDS 

MUNICIPAL FIREMEN AND POLICEMEN-PENSION TRUST FUNDS 
CONSIDERED "PUBLIC MONEYS" 

To: George T. Dunk1p III, City Attorney, Bartow 

Prepared by: Joslyn Wilson, Assistan.t Attorney General 

QUESTION: 

Are municipal pension trust funds for municipal firemen and 
policemen under Cbs, 175 and 185, F. S., respectively, "public moneys" 
within the purview of s. 659.24(1), F. S.? 
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question are "drainage district ... taxes" within the scope of s. 192.091.(5), the 
provisions of s. 192.091(2)(c) would not apply to the Spring Lake Improvement District 
and the Highlands Count? Tax Collector would not be entitled to any commissions under 
8. 192.091(2)(c) for colIectm~ and remitting these special drainage taxes. 

Furthermore, the provisIOns of s. 192.091, F. S., are not applicable to special taxing 
districts which levy assessments on a basis other than ad valorem. See AGO 074·78. The 
taxes here are levied on each tract of land in the dHrict in proportion to the benefits 
accruing to the property owner's land, and are not levied on an ad valorem basis. See 

, Lake Howell Water and Reclamation District v. State, 2G8 So.2d 897 (Fla. 1972). Thus, 
the mature of the special drainage tax in question would also foreclose the Highlands 
County Tax Collector from collecting any commissions under s. 192.091(2)(c) for his 
services to the Spring Lake Improvement District in collecting and remitting this tax. 

AS TO QUESTION 2: 

Your second 'luestion concerns whether the county tax collector may negotiate with 
the Board of Supervisors of the Sprinfl' Lake Improvement District to charge it a 
reasonable fee mutually agreed upon lh order to recover the administrative costs 
involved in collecting and remitting this special drainage tax. It is the settled law of this 
state that public officers have no legal claim for official services rendered, except when, 
and to the extent that, compensation is provided by law, and when no t'ompensation is 
80 provided. the rendition of such service is deemed to be gratuitous. Rawls v. State, 122 
So. 222 (Fla. 1929); Brown v. St. Lucie County, 153 So. 906 (Fla. 1934}j State v. Reardon, 
154 So. 868 (Fla. 1934); Gavagan v. Marshall, 33 So.2d 862 (Fla. 1948). 

Accordingly, the provisions of Ch. 71·669, Laws of Florida, along with the provisions of 
Ch. 298, F. S., which are made applicable to the Spring Lake Improvement District by s. 
3 of Ch. 71·669, must be looked at to dete!'Illine if the Legislature has provided for the 
compensation of your office in collecting the special drainage taxes in question. 

The provision:< of Ch. 71·669, Laws of Florida, provide no authority for compensating 
the Highlands County Tax ColIector in colIecting these annual drainage or instalIment 
taxes, 6ven though s. 37 of Ch. 71·669 makes it mandatory upon the Highlands County 
Tax Collector to collect and remit these taxes. 

Furthermore. the provisions of Ch. 298, F. S., which are applicable to the Spring Lake 
Improvement District, do not provide for any compensation to the Highlands County Tax 
Collector for collecting these taxes. Although ss. 298.20 and 298.401, F. S., specifically 
make provision for compensating a tax collector for his services in connection with the 
taxes here, these two provisions are specifically made inappIit':lble to the Spring Lake 
Improvement District by s. 3 of Ch. 71·669, Laws of Florida. 

Therefore, as no provision can be found under Ch. 71·669, Laws of Florida, or the 
applicable sections of Ch. 298, F. S., for compensating the Highlands County Tax 
Collector for his services in collecting the annual drainage or installment taXf:S, levied 
pursuant to s. 298.36, F. S., and s. 37 of Ch. 71·669, the Highlands County Tax Collector 
would not be entitled to compensation for collecting and remitting these taxes. Thus, your 
second question is answered in the negative. 

078·147-December 22, 1978 

ADMINISTRATIVE BOARDS 

LICENSEES WHO ARE MEMBERS OF ARMED FORCES EXEMPT 
FROM LICENSING REQUIREMENTS WHILE ON ACTIVE DUTY 

To: Nancy Wittenberg, Secr-etary, Department of Professional and Occupational 
Regulation, Tallahassee 

Prepared by: Joseph W. Lawrence II, Assistant Attorney General 
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078-146-December 22, 1978 

'rAXATION 

TAX COLLECTOR NOT ENTITLED TO COMMISSIONS FOR 
COLLECTING ANNUAL DRAINAGE TAXES IN ABSENCE 

OF LAW PROVIDING THEREFOR 

To: J. T. Landress, Highlands County Tax Collector, Sebring 

Prepared by: Cecil L. Davis, Jr., Assistant Attorney General 

QUESTIONS: 

1. Is the office' of Highlands County Tax Collector entitled to a 
commission pursuant to s. 192.091(2)(c), F. S., for collecting and remitting 
special drainage taxes of the SI1ring Lake Improvement District? 

2. If question 1 is answered In tlie negative would the tax collector be 
able to negotiate with the Board of Supervisors of the Spring Lake 
Improvement District to charge them a reasonable fee mutually agreed 
upon to recover the adminiStrative costs involved in collecting and 
remitting the special drainage tax? 

SUMMARY: 

The provisions of s. 192.091, F. S., are not applicable to special taxing 
districts which levy annual drainage taxes, nor do they I\IlPly to 
assessments levied by a special taxing district on a basis other than ad 
valorem. Thus, the county tax collector would not be entitled to a 
commission pursuant to the provisions of s. 192.091(2)(c) for collecting and 
remitting annual drainage taxes of the Spring Lake Improvement 
District. Nor would it be proper for the county tax collector to charge the 
special taxing district a reasonable fee to recover the administrative costs 
involved in collecting and remitting annual drainage taxes of the Spring 
Lake Improvement District, wh.?re the law creating the district, as well 
as other applicable statutory pruvisiorw, makes no provision for such a 
fee. 

The Spring Lake Improvement District was originally known as the Spring Lake 
Drainar:e District, which was created under the autliority of Ch. 298, F. S. The name of 
the Spnng Lake Drainage District was changed to Spring Lake Improvement District by 
Ch. 71·669, Laws of Florida, which, among other things, broadened the powers and 
functions of the Spring Lake Improvement District in relation to the construction of 
roads and highways, drainage Iilld water control systems, water and sewage facilities, 
and recreational facilities. 

AS TO QUESTION 1: 

As I stated in my earlier opinion to you on a substantially similar question, s. 
192.091(2), F. S., provides commissions to county tax collectors for collecting and 
remitting all real and tangible personal property taxes at rates according to the tax 
involved and the amount collected. Section 192.091(5), F. S., provides, however, that the 
provisions of s. 192.091 do not apply to "drainage district or drainage subdistrict taxes." 

The special draina~e taxes in question would appear to be "drainage 
district ... t.axes" withm the purview of s. 192.091(5}, F. S. Section 9(10) of Ch. 71·669, 
Laws of Florida, authorizes the Spring Lake Improvement District to assess and impose 
an ad valorem tax, an annual drainage tax, and a maintenance tax. The district is also 
authorized to impose special assessments pursuant to s. 9(11) and s. 42 of Ch. 71·669. The 
terminology of the resolutions you. attached to your opinion request indicates that the 
taxes in question are annual drainage taxes, also referred to as annual installment taxes, 
levied pursuant to s. 298.36, F. S., and s. 37 of Ch. 71·669 for the purpose of providing 
funds to pay the costs of levees, canals, field ditches, roadways, pu.mpmg facilities, and 
other works and improvements for the district. Therefore, assuming that the taxes in 
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pay pursuant to" s. 768.28, F. S. But see Surette v. Galiardo, supra, at n. 5, p. 57, in which 
the court cautioned that the language of an insurance policy and of a statute waiving tort 
liability may not necessarily be the same; the language of the statute may clearly 
embrace the subject matter for which insurance is desired but the language of the policy 
may not embrace that particular risk or may even excIudi! certain aspects thereof. 

Further, s. 455.06(1), F. S., provides general statutory authorization for the purchase 
of insurance by governmental agencies. Thir,; subsection fltates: 

The public officeri'! in charge or governing bodies ... of every 
. . governmental unit, department, board, or bureau of the state, inc[/Jding 

tax or other districts, political subdivisions. and public and quasi-public 
corporations . .. of the several counties and the state, all hereinafter referred 
to as political subdivisions, which political subdivisions in the performance of 
their necessary functions ... perform operations in the state or elsewhere are 
hereby authorized, in their discretion, to secure and provide for such respectioe 
political subdivisions, and their agents and employees while acting within the 
scc;pe of their employment, insurance to cover liability for damages on account 
of bodily or personal injury or death resulting therefrom to any person, or to 
cover liability for damage to the property of any person or both, arising from 
or in connection with .•. any . •• such operations, whether from accident or 
occurrence; and to pay the premiums therefol' from any general funds 
appropriated or made available for the necessary and regular expense of 
ope~ations of such respective political subdivisions .... (Emphasis supplied.} 

It is clear from a reading of s. 455.06, supra, together with ss. 768.10 and 768.2f!(13), 
F. S., that the governing body of a mosquito control district is authOrized to purchase 
insurance to cover potential tort liability for itself and for its officers, agents, vnd 
employees in connection with its authorized functions and operations. And, as !la:;>. b:.en 
seen in the discussion in question 1. pending judicial clarification to the contraI)", ullder 
s. 768.28(1), F. S., the district may be sued in tort for the negligent acts and omissions of 
its officers (or emplo~ees) committed within the scope of their office (or employment) or 
function. Thus, it is clear that it would not ordinarily be necessary for comnu::lsion board 
members to purchase individual or person(11 liability insurance under such 
circumstances, since s. 768.28(1), F. S., authorizer;. a~tions in t~rt against the district for 
the negligent actions taken by its offk;">l's witiiin the scope of their office. and the district 
can operate only through its governing omcers. 

As t!) those actions or omissions committed by an officer which are outside the scope 
of his office or which are otherwise committed "in bad faith or with malicious purpose 
or in a manner exhib'ting wanton and willful disregard of l:.ilman rights, safety, or 
property," there is no :prov'::lion in s. 768.28 or elsewht:re in i;he statutes which imposes 
liability upon. the district for such actions. Such actions remain the personal 
responsibihty of the officer who committed them. The board of commissioners C'f the 
district may exercise only those powers vpecifically or by necessary implication 
authorized or granted by statute; moreover, if there is any doubt as to~·!.,:. lawful 
existence of a particular power that is being <.~xel'cised. the further exercise of the power 
should be arrested. See State ex rei. Greenberg v. Florida State Board of Dentistry, supra; 
Gessner v. Del-Air Corporation, 17 So.2d 522 (Fla. 1944); White v. Crandon, 156 So. 303 
(Fla. 1934). There is no etatute which authorizes the governing board of the district to 
purchase liability insurance for or to protect its officers against individual or personal 
liLlbility; hence, the district is not authorized by law to do so. 
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employee of the state. It is unclear from the express language of the statute whether local 
governments ilre also embraced within the terms of that enactment. Cf. s. 111.06, F. S., 
which authorizes, but does not require, the county to indemnify a sheriff or deputy sheriff 
for any judgment rendered in any such civil suit against the sheriff or deputy sheriff; and 
s. 111.08, F. S., authorizing the Department of Health and Rehabilitative Services to 
expend from its General Revenue Fund sums sufficient to compensate an officer, 
employee, or agent who has been held personally liable for the payment of a judgment 
rendered in a civil action ariSing out of his ':lmployment. In light of the lack of uniformity 
which is reflected in the court decisions interpreting s. 768.28(9), it is evident that the 
Legislature must clarify the meaning of that subsection as well as other statutes (such as 
SSt 111.06 and 111.08, F. S.) on the subject of individual tort liability or the immunity 
from suit of officers of governmental entities. 

In sum, therefore, I am compelled to advise that Florida law governing the cPersonal 
liability in tort or immunity from suit of individual officers of a special taxing district is 
currently somewhat unsettled. Under S. 768.28(1), F. S., it would appear that the 
mosquito district, as a corporate entity, is subject to suit in tort for the acts of its officers 
(or employees) committed within the scope of their authority. In addition, under s. 
768.28(9), F. S., it is clear that an officer (or employee) of the district may be held 
personally liable for those acts or omissions committed in bad faith or with malicious 
purpose or in wanton and willful disregard of human rights, safety, or property. As to 
those acts or omissions committed by officers (or employees) which are merely negligent 
however, recent court decisions fail to reflect a consensus with respect to the individual 
or personal liability of an officer (or employee) or his immunity from suit where the 
commission of the prescribed negligent acts or omissions occurs within the scope of his 
office or function or employment. The resolution of this conflict is not within the 
jurisdiction of this office, and must await action by the Legislature. 

This opinion has been confined to a discussion of individual or personal civil liability 
of commissioners of a mosquito control district (a public quasi-corporation statutorily 
empowered to sue and be sued as a corporation) under Florida law and no attempt has 
been made to discuss the parameters of liability under the Federal Civil Rights Act, 42 
U.S.C. s. 1981, et seq. Briefly, however, it might be noted that a state or local officer may 
be held personally liable under S. 1983 if such officer either acted without authority or, 
if such officer acted within his authority, he acted in bad faith. E.g., Mark V. Groff, 521 
F.2d 1376, 1379-1380 (9th Cir. 1975) (qualified governmental immunity for acts done in 
the course of official conduct bars suit against state officers under s. 1983 only if, inter 
alia, such officers acted in good faith); Waits v. McGowan, 516 F.2d 203, 206 (3rd Cir. 
1975) (a state officer's acts done in abuse of his or her authority are actionable under the 
Federal Civil Rights Act). 

AS TO QUESTION 2: 

A threshold issue which is implicit in your second question is whether the mosquito 
control district is authorized to provide its officers witli individual liability insurance. It 
is a basic and fundamental principle that public funds may be spent only for a public 
purpose or a function which the public body or officer is expressly authorized by law to 
carry. out, or which must. be necessarily implied in order to carry out the purpose or 
function expressly authonzed. See 81 C.J.S. States s. 167; 20 C.J.S. Counties ss. 129 and 
207; Davis v. Keen, 192 So. 200 (Fla. 1939); State v. Town of North Miami, 59 So.2d 779 
(Fla. 1952); O'Neill v. Burns, 198 So.2d 1 (Fla. 1967); Florida Development Comm. v. 
Dickinson, 229 So.2d 6 (1 D.C.A. Fla., 1969), cert. denied, 237 So.2d 530 (Fla. 1970); AGO's 
071-28, 068-12. See also State ex reI. Greenberg V. Florida State Board of Dentistry, 297 
So.2d 628,636 (1 D.C.A. Fla., 1974), cert. dismissed, 300 So.2d 900 (Fla. 1974); Hopkins v. 
Special Road and Bridge Diat. No.4, 74 So. 310 (Fla. H117). Cf, AGO 078-97, in which this 
office concluded that a county officer was not authorized by law to expend or seek 
reimbursement from the funds of his office to defray legal fees incurred in defending 
himself against a c{l!llplaint filed with the Ethics Commission. 

With regard to the purchase of liability insurance, s. 768.10, F. S., provides that "[lJaws 
allowing the~tate ar its agencies or subdivisions to buy insurance are still in force and 
effect and are no~ restricted in any way by the terms of this act' (Emphasis supplied.) See 
also ~. 768.13, F. S., whirh "authorizes" the state and its "agencies and subdivisions" to 
self-insUl'!;, to enter into risk management programs, and to purchase liability insurance, 
"for whatever coverage they rna)' choose," or to provide for any combination of the 
above, "in anticipation of my claim, judgment or claims bill which they may be liable to 
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Any agency of the state or political subdivision of the state is authorized to 
defend any actions in tort brought against any of its officers or employees as a 
result of any alleged negligence of its officers or employees arising out of and 
in the scope of their employment with the state or its subdivisions, unless such 
officer or employee acted in bad faith, with malicious purpose, or in a manner 
exhibiting wanton and willful disregard of human rights, safety, or property. 

Section 768.28(9), F. S., is also relevant with respect to individual liability in tort 
resulting from acts or omissions of officers. That subsection reads: 

No officer, employee, or agent of the state or its subdivisions shall be held 
personally liable in tort for any injuries or damages suffered as a result of any 
act, event, or omission of action In the scope of his employment or function, 
unless such officer, employee, or agent acted in bad faith or with malicious 
purpose or in a manner exhibiting wanton and willful disregard of human 
rights, safety, or property. Subject to the monetary limitations set forth in 
subsection (5), the state shall pay any monetary judgment which is rendered in 
a civil action personally against an officer, employee, or agent of the state which 
arises as a result of any act, event, or omission of action within the scope of his 
employment or function. (Emphasis supplied.) ,. 

Florida appellate court decisions which have interol'eted s. 768.28(9} are not in accord 
as to the meaniIlg of this subsection. In Metropolitan Dade County v. Kelly, 348 So.2d 
49, 50 (1 D.C.A. Fla., 1977), the First Dis>':"ict Court of Appeal considered the question of 
whether a county employee could be held personally liable under s. 768.28(9) for 
negligent acts committed within the scope of his employment. The court ruled that, in 
the absence of an allegation that the emp'loyee acted in bad faith, the trial court should 
have granted the employee's motion to dismiss. See also Pennington v. Serig, 353 So.2d 
107 (3 D.C.A. Fla., 1977), in which the court, in affirming a summary judgment entered 
in favor of two district school board employees, held that, in the absence of any 
allegations or proof of bad faith or malicious purpose on their part, a district school board 
safety inspector and his supervisor were immune from personal liability under s. 
768.28(9), F. S. 

However, in Talmadge v. District School Board of Lake County, 355 So.2d 502 (2 D.C.A. 
Fla., 1978), the court reviewe<1 s. 768.28(9) from a different perspective. The Talmadge 
court reversed an order of the lower court which had dismissed a school district employee 
as a defendant from a suit filed against the employee and the school board for injuries 
sustained by a student as a result of the employee's negligence. In reaching its conclusion, 
the court reasoned as follows on page 503: 

Section 768.28(9}, Florida Statutes (1975), does not clearly provide that no 
cause of action may be sustained against an employee of the Board, nor does it 
clearly provide that an individual employee is immune from suit as a result of 
injuries sustained d'le to his negligence. While it does state, 
"No ..• employee, or agent of the state ... shall be held personally liable in 
tort ..• ," the statute goes on to indemnify such an eLployee for a monetary 
judgment rendered against him personally with the foliowing language: 

" ... tT]he state shall pay any monetary judgment which is rendered in a 
civil actIon personally against an ..• employee ... which arises as a result 
of any act ... within the scope of his employment." . 

We hold that this statute acts only to indemnify an employee of the state for 
a monetary judgment entered against him as a resUlt of negligent acts 
occurring within the scope of his employment, but does not operate as a bar 
against suing such an employee as a party defendant. Had the legislature 
intended that individual employees be immune from suit, they would have 
clearly so stated. 

Implicit in the Talmadge court's analysis of s. 768.28(9) is the finding that the statute for 
its explicated purposes requires state agencies and subdivisions as well as the state to 
indemnify theIr officers or employees for negligent acts committed in the scope of their 
office or employment. (The Talmadge case involved an employee of a school district, not 
an employee of the state.) It shoUld be noted, however, that s. 768.28(9) expressly 
obligates only the state to pay such monetary judgments rendered against an officer or 
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See also s. 1.111(9), F. S., which deanes the term "political subdivision," where the context 
::If the Florida Statutes will allow, to include "counties, cities, towns, villages, special tax 
school districts, special road and bridge districts, bridge disttir:ts and all ather districts 
in this state." (Emphasis supplied.) 

It seems clear that a mosquito 'control district, established as a special taxing district 
governed by a board of commissioners with all powers of a body corporate, includhlg the 
power to be sued as a corporation, is within the definitional purview of s. 768.28(2), F. S. 
See Forbes Pioneer Boat Line v. Board of Commissioners of Everglades Drainage 
District, 82 So. 346, 350 (Fla. 1919), in which the Florida Supreme Court noted that the 
Everglades Drainage District, a special taxin~ district created with "all the powers of a 
body corporate" (Ch. 6456, 1913, Laws of Flonda), was a public quasi-corporation and, as 
such, tla governmental agency of th.',! state for certain definite purposes, havillg such 
authority only as is delegated to it by law." Accordingly, in AGO 078-113, I determined 
that the East Beach Water Control District, a special taxing district deemed in its 
enabling legislation to be "s public corporation of this state" (see s. 2 of Ch. 75-469, Laws 
of Florida), was within the purview of s. 768.28(2); and that the monetary limitations on 
tort liability set forth in s. 768.28(5), F, S., were, therefore, applicable to the district. Cf, 
AGO 078-33 (municipal housing authority within definitional purview of s. 768.28[2]); 
AGO 078-42 (hospital district within definitional purview of s. 768.28[2). 

Having determined that a mosquito control district is a "state agency or subdivision" 
within the scope of s. 768.28, F. S., it is now necessary to discuss that statute's impact 
upon the tort liability of individual members of the district board of commissioners. 
Section 768.28 provides that an action at law may be brought against the state or its 
agencies or subdivisions subject to the limitations specified in the act to recover damages 
in tort against the state or its agencies or subdivisions for injuries caused by the 
negligent actions or omissions of any employee of the agency or subdivision while acting 
within the scope of his office or employment "under circumstan(;es in which the state or 
such agency or subdivision, if a private person, would be liable to the claimant in 
accordance with the general laws of the state." 

It is clear that the members of the district board of commissioners are officers of the 
district rather than employees. Thus, the provisions of the second sentence of s. 768.28(1), 
F. S., regarding actions brought against the district for acts of its employee8 are not, on 
the face of the statute, applicable to acts of the district's officers. However, like other local 
governmental units, a mosquito control district can operate only thp~.ugh its officers; 
through them the district performs its functions. Ct: 20 C.J.S. Counties s. 100(a); Owen v. 
Baggett, 81 So. 888, 889 (Fla. 1919) (county performs its ~\.jministrative functi~ .. .lS through 
its officers); Turk v. Richard, 47 So.2d 543, 544 (Fla. 1950) (the governing body of a 
municipality is chosen by the electors to act for the municipality). Generally, in the 
absence of statute, a special taxing district such as a mosquito control district would not 
be liable for torts committed by it in the exercise of its governmental functions. Bee Rabin 
v. Lake Worth Drainage District, 82 So.2d 353 (Fla. 1955) (drainage district not 
responsible in tort actions, in the absence of legislative authority); Seaboard Air Line R. 
Co. v. Sarasota-Fruitville Drainage District, 255 F.2d 622 (5th Cir.), cert. den.ied, 358 U.S. 
836 (1958) (Florida law provides that drainage districts are immune from tort liability); 
Buffkin v. Board of County Commissioners of Brevard County, 320 So.2d 876 (4 D.C.A. 
Fla., 1975), cert. den.ied, 338 So.2d 841 (Fla. 1976) (pursuant to s. 455.06, F. S., mosquito 
control district walved sovereign immunity to extent of coverage secured by liability 
insurance purchased by district to cover liability in connection with its ownership or 
operation of property); Surette v. GaIiardo, 323 So.2d 53, 55 (4 D.C.A. Fla., 1975) (under 
s. 455.06, F. S., district school board waived sovereign immlLlity to the extent of 
coverage l'ecured and provided for under that statute although questions involving 
waiver of tort immunity no longer governed by s. 455.06 due to passage of s. 768.28, 
F. S.). Thus, in the absence of statute, the district would not be liaole for the torts of its 
officers and employees; the cloak of sovereign immunity would extend to them. 81A C.J.S. 
States s. 198; and see Loucks v. Adair, 3i2 So.2d 531, 535 (1 D.C.A. Fla., 1975). 
Accordingly, inasmuch as the Legislature has waived the district's immunity for torts as 
limited by and to the extent provided in 8. 768.28(5), F. S., the waiver of immunity 
specified in s. 768.2.8(1), F. S., in tort for the district would appear, until and unless 
otherwise determined by the courts, to include a waiver of the district's immunity for the 
negligent acts or omissions of the district'a officers through whom the district acts, when 
the district is itself sued or joined as a party defendant in an action against its officers, 
agents, or employees. Parenthetically, under s. 111.07, F. S., 
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governmental entity must be more than that owed to the public generally. See Modlin v. 
City of Miami Beach, supra; Florida First National Bank of Jacksonville v. City of 
Jacksonville, supra; Cheney v. Dade County, 353 So.2d 623, 626 (3 D.C.A. Fla., 1977), cert. 
pending, Case No. 53,178 (F'la., filed January 16, 1978), in which the court stated: 

, 

Section 768.28, Florida Statutes . . . does not create a liability in the State 
where the act complained of does not give rise to liability in the agent 
committing the act, because the duty claimed to be violated is a duty owed to 
the citizens of the state in general and is not a duty owed to a particular person 
or persons. 

See also Commercial Carrier Corp. v. Indian River County, 342 So.2d 1047 (3 D.C.A. Fla., 
1977), and Peterson v. Metropolitan Dade County, 360 So.2d 26 (3 D.C.A. Fla., 1978). But 
see Department of Health and Rehabilitative Services v. McDougall, 359 So.2d 528, 532 
(1 D.C.A. Fla., 1978), cert. denied, Case No. 54,590 (Fla. filed November 9, 1978). 

Although one Florida appellate court has held that a municipal police officer is charged 
with the duty derived from the common law to render aid in emergencies to the ill, the 
injured, or the distressed, the general rule is that a municipal police department and its 
police officers are creatures of statute and not of common law origin. See 62 C.J.S. 
Municipal Corporations s. 568 ("The office of policeman or police patrolman or member 
of a police department was unknown to the common law, and wherever it exists it is a 
creation of statute or municipal ordinance."). Cf. White v. Crandon, 156 So. 303 (Fla. 
1934) {statutory officers possess only such authority as is expressly conferred or 
necessarily implied for due and efficient exercise of powers and duties expressly granted), 
67 C.J.S. Officers s. 102; 62 C.J.S. Municipal Corporations ss. 574 and 575. This office does 
not have the authority to declare such matters which properly must be resolved by the 
Legislature or by the courts. In Webster v. State, 201 So.2d 789, 792 (4 D.C.A. Fla., 1967), 
the district court held that the right of police officers to enter and to investigate in an 
emergency situation, without an accompanying intent to seize or arrest, "is inherent in 
the very nature of their duties as peace officers and derives from the common law"; thus 
no search warrant was required to legalize an entry by police for the purpose of bringing 
first aid to an injured or distressed person, "their duty certainly bein~ to effect a rescue 
or to render aid to someone whom they had reasonable belief was In dire peril." The 
Webster court thereby declared that it is part of the nature and duty of a police officer, 
deriving from the common law, to render aid in an emergency situation. 

Therefore, until and unler' the Supreme Court of Florida overrules such an 
interpretation of the duties ::! a municipal police officer, I must conclude that a police 
officer is required to render assistance to the ill, the injured, and the distressed during 
an emerg~ncy. Accordingly, the provisions of s. 768.13, F. S., Florida's Good Samaritan 
Act, would not be applicable to a police officer who, being under a duty to do so, renders 
first aid to injured persons or serves as a "back-up" to a paramedic during an emergency. 
With regard to the closely related question of a police officer's duty to rescue, see 81A 
C.J.S. States s. 126(c), p. 557 (a "good samaritan" statute exempting an individual from 
liability for negligence in attempted rescue efforts does not protect a state officer who is 
under a duty to assist persons in need of care); see also Lee v. State, 490 P.2d 1206 
(Alaska 1971), in which the court held that a police officer was under a duty to go to the 
aid of an injured minor and therefore the Alaska good samaritan statute was not 
applicable. Although the Alaska court noted that no case had been found which 
considered the applicability of a good samaritan act to a policeman, it concluded that "a 
holding that police officers have no duty to rescue would not comport with public 
conceptions of their roles." 490 P.2d at 1209. Cf. Wood v, Morris, 135 S.E.2d 484, 487 (Ga. 
1964), in which the court concluded that the applicability of the Georgia guest statute 
turned in part upon whether the policeman transporting an injured girl in his care had 
a duty or obligation to care for her, stating: 

Whether or not the defendant policeman had any statutory obligation to care 
for the plaintiff, we think that there was an obligation in fact arising out of the 
customary role p'layed by police officers in such emergencies, pursuant to their 
general responslbility of protecting the lives and welfare of citizens at large. 

Thus, if in performing his duties as a police officer rendering aid to an injured, ill, or 
distressed person, the officer aggravates the person's condition by his negligent acts or 
omissions, there has been a breach of the duty owed to the victim and an action in tort 
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or negligence may lie. See generally 67 C.J,S. Officers s, 127(b), p. 422 (where law imposes 
on public officer the performance of ministerial duties in which private individual has 
special, direct, and distinctive interest, officer is liable to such individual for any injury 
sustained in consequence of officer's failure to perform liuty or to perform it properly); 
65 C,J,S, Negligence ss, 2(1), 4(1); see Restatement of Torts (Second) s. 323 (1965), stating: 

One who undertakes, gratuitously or for consideration, to render services to 
another which he should recognize as necessary for the protection of the other's 
person or things, is subject to liability to the other for physical harm resulting 
from his failure to exercise reasonable care to perform his undertaking, if 

(a) his failure to exercise such care increases the risk of harm, or 
(b) the harm is sufficient because of the other's reliance upon the 

undertaking. 

Since the actions of the police officer in rendering aid in emergencies would be within 
the scope of his employment, the city may be liable for the actions of its employee. See 
Florida Trust National Bank v. City of Jacksonville, 310 So.2d 19, 20-21 (1 D,C,A, Fla., 
1975), cert. discharged, 339 So,2d 632 (Fla, 1976), in which the court held that 

a municipality may be held liable for the torts of its employee while acting 
within the scope of his employment in the performance of executive or 
administrative functiuns under the doctrine of respondeat superior, equating 
that liability with that of private corporations. 

See also s. 768,28(1), F. S" which states in pertinent part that an action at law may be 
brought against a municipality as a subdivision of the state to recover damages in tort 
for injuries caused by the negligent acts of an employee of the municipality acting within 
the scope of his employment, if a private person would be liable under the same 
circumstances. The police officer, however, would not be subject to personal liability in 
tort for any injuries or damages suffered as a result of any act or omission of action if 
acting within the scope of his employment or function unless he acted in bad faith, with 
malicious purpose or exhibited wanton and willful disregard of human rights, safety, or 
property, s. 768.28(9), F. S" and the city's liability, if any, would be limited by the terms 
of s, 768.28(5), F. S, At present, the monetary limits specified in s, 768.28(5) are the sum 
of $50,000 on the claim or judgment by anyone person or a maximum sum of $100,000 
on all claims or judgments paid by the state or its agencies or subdivisions arising out of 
the same incident or occurrence. 

If, however. a police officer is not in fact and in law under a common law duty to render 
such aid in emergencies to ill, injured, or distressed persons, he acts as a volunteer 
outside the scope of his employment when rendering such aid. He may be held liable for 
injuries resulting from his actions or omission of action unless he is held immune under 
the terms of the Good Samaritan Act. The city, however, is not liable for the torts or 
negligence of its police officers in I;uch circumstances. A police officer who in good faith 
and a reasonably prudent manner provides emergency care and aid at the scene of an 
emergency, in the absence of a duty so requiring, would be immune from liability 
provided that he renders such care at the scene of an emergency outside of a place with 
proper emergency equipment and without the objection of the injured person. See AGO 
074-38 in which this office, noting that the state agency had no legal duty to provide 
needed care or first aid to an injured visitor to a correctional institution, concluded that 
in the event employees of the Division of Corrections render emergency care in a 
reasonably prudent r.1anner to a visitor injured on the grounds of a correctional 
institution, they are immune from liability under s, 768.13, F. S" when the treatment is 
provided outside of a hospital, doctor's office, or other place having proper medical 
equipment and is given without the objection of the injured person. 

In light of the foregoing considerations, I would recommend that, with respect to the 
above-mentioned common law duties of the police department and its police officers, the 
city survey and examine its liability insurance programs and negotiate the appropriate 
coverage with the city's insurance carriers for the acts of its police department and 
officers in rendering such emergency aid. 
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078-141-December 12, 1978 

MUNICIPALITIES 

MUST CONTROL AND REGULATE TRAFFIC WITHIN 
JURISDICTION BY ORDINANCE RATHER THAN BY RESOLUTION 

To: B. Paul Pettie, Margate City Attorney, Pompano Beach 

Prepared by; Joslyn Wileon, Assist.:mt Attorney General 

QUESTION: 

Maya municipality pursuant to s. 316.008(l)(d) and (t), F. S., control and 
regulate certain traffic movement under s. 316.008, F. S., by resolution or 
may it act only by ordinance? 

SUMMARY: 

A municipality controlling and rel!U1ating traffic movement within its 
jurisdiction under police power delegated to it under ss. 316.002 and 
316.008(1)(d) and (t), F. S. (tne Florida Uniform Traffic Law), must exercise 
such power and enact such traffic rel!Ulations by ordinance which has the 
effect of and is enforceable as a locrulaw rather than by and in the form 
of an administrative resolution. 

In 1971, the Florida Legislature enacted Ch. 316, F. S., the Florida Uniform Traffic 
Control Law, in order to "make uniform traffic laws to apply throughout the state and 
its several counties and uniform traffic ordinances to apply in all municipalities," s. 
316.002, F. S. The Legislature, recognizing that in about 50 percent of the incorporated 
municipalities within the state the movement of traffic was controlled by Ch. 186, F. S. 
1969, while traffic in the remaining municipalities was controlled by a "hodgepodge of 
ordinances which vary as to language and penalty" resulting in an inconvenience and 
hazard to travelers, consolidated the existing state traffic laws contained in Ch. 317, F. S. 
1969, the traffic ordinances contained in Ch. 186, F. S. 1969, and the suggested laws and 
ordinances contained in the Uniform Vehicle Code and the Me :le1 Traffic Ordinances into 
one "workable uniform law throughout the st9.te and all its municipalities and political 
subdivisions." See the preamble to Ch. 71-135, Laws of Florida, creating Ch. 316, F. S. 

The Legislature recognized that there are conditions which require muni.cipalities to 
pass certain other traffic ordinances regulating municipal traffic, and it expressly 
specified that s. 316.008, F. S., enumerates the area within which the municipalities are 
authorized to control certain traffic movement in their respective jurisdictions. Section 
316.002, F. S. Section 316.002 also makes it unlawful for a municipality to pass or 
attempt to enforce any ordinance in conflict with the provisions of Ch. 316. Section 
316.007, F. S., provides that the provisions of Ch. 316 shall be applicable and uniform 
throughout the state and in all political subdivisions and municipalities therein, "and no 
[municipality] shall enact or enforce any ordinance on a matter covered by [Ch. 316] 
imless expressly authorized." Section 316.008 provides such express authorization for the 
"certain other traffic ordinances in regulation of municipal traffic" and "the area within 
which municipalities may control certain traffic movement or parking" referred to in s. 
316.002 and expressly authorizes municipalities, with respect to streets and highways 
under their jurisdiction and within the reasonable exercise of the police power, to 
designate "particular highways or roadways for use by traffic moving in one direction," 
and "any street as a through street or . . . any intersection as a stop or yield 
intersection." Section 316.008(1)(d) and (f), F. S. , 

Section 166.021(1), F. S., implements s. 2(b), Art. VIII, State Const., and, among other 
thinffs, delegates to municipalities the governmental power to enable them to conduct 
murucipal government and authorizes them to exercise any power for municipal purposes 
except where expressly prohibited by law. The aforestated provisions of ss. 316.002 and 
316.007, F. S., operate to and have the effect of expressly prohibiting any such legislative 
action under the police power by the several municipalities. Moreover, these and other 
provisions of Ch. 316, F. S., constitute an express preemption of this area of traffic control 
and regulation to the state within the contemplation of s. 166.021(3)(c). Sections 316.002, 
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316.007, and 316.008(1), F. S., expressly provide for and represent exceptions to the 
state's exclusive or preemptive jUl'isdiction by expressly authorizing municipalities and 
other local authorities to control and regulate certain traffic movement 01' parking on the 
streets and highways within their jUl'isdiction in the reasonable exercise of the police 
power delegated to them by the Legislature. 

Section 316.008, F. S., however, is silent as to whether the action of the governing body 
of a municipality in regulating traffic should be in the form of an ordinance rather than 
a resolution, nor does Ch. 166, F. S.; specifically address the issue. Section 166.041(1)(a), 
F. S., however, defines "ordinance" as used therein to mean "an official legislative action 
of a governing body, which action is a regulation of a general and permanent natUl'e and 
enforceable as a local law," (Emphasis supplied.) while "resolution" is defined as "an 
expression of a governing body concerning matte~s of administration, an expression of 
temporary character, or a provision for the disposition of a particular item of the 
administrative business of the governing body." (Emphasis supplied.) Section 
166.041(1)(b), F. S. The enactment of any local legislation "enforceable as a local law" 
under the delegated police power of the state is tne exercise of the local government's 
legislative and governmental power, not the exercise of administrative authority or an 
"expression of the governing body" in connection with the administrative business of the 
municipality or its governing body. See also 5 McQuillin Municipal Corporations ss. 15.01 
and 15.02 (an ordinance is distinctively a legislative act); 73 Am. JUl'.2d Statutes s. 3, p. 
270 (resolution adopted by Legislature is not a statute, does not have the force or effect 
of law, and cannot be used for any purpose for which an exercise of legislative power is 
necessary); 77 C.J.S. Resolutions. Resolutions are generally considered to be a temporary 
act, a declaration of the will of the Legislature in a given matter unlike laws which are 
a continuing and permanent rule of government. See Certain Lots Upon Which Taxes Are 
Delinquent v. Town of Monticello. 31 So.2d 905 (Fla. 1947); Brown v. City of St. 
Petersburg, 153 So. 141 (Fla. 1933). 

The designation of a street as a one-way street for the movement of traffic or a street 
as a through street or an intersection as a stop or yield intersection is a legislative act 
exercised under the police power, s. 316.008(1), F. S. See also s. 316.088, F. S., which 
permits local authorities to designate any highway or roadway or part thereof under 
their respective jurisdictions as one-way as indicated by official traffic control devices; s. 
316.089(3), F. S., providing that official traffic control devices may be erected which direct 
specified traffic to use a designated lane or to move in a particular direction; s. 316.123, 
F. S., providing for stop or yield intersections; and s. 316.074, F. S., requiring the drivel' 
of any vehicle to obey the applicable instructions of any lawfully placed traffic control 
device. While s. 316.008 does not specify whether the prescribed regulation of traffic 
within a municipality shall be by ordinance or resolution, various provisions within Ch. 
316, F. S., use the term ordinance with respect to local regulation. See, e.g., s. 316.002, 
F. S., which states that the "legislature recognizes that there are conditions which 
require municipalities to pass certain other ordinances in regulation of municipal traffic 
that are not required to regulate the movement of traffic outside of such municipality." 
(Emphasis supplied.) See also s. 316.007, F. S., stating that "no local authority shall enact 
or· enforce any ordinance on a matter covered by this chapter unless expressly 
authorized." (Emphasis supplied.) 

Moreover, s. 166.041(1)(a), F. S., defines "ordinance" to mean "an official legislative 
action ... enforceable as a local law, " but "resolution" is defined by subsection (1)(b) to 
mean "an expression of a governing body concerning matters of administration" or "an 
!lxpression of ~ temporary ~haracter," or ".a provision for the di.sposition of a p~cul¥, 
Item of administrative b1.lsmess." The LegIslature has not provl(led that a resolutlOn IS 
an official legislative action, as distinguished from an administrative action, or that such 
administrative "expressions" or resolutions are "enforceable as a local law," or by 
crirninal punishment or by civil penalties as Ch. 316, F. S., is enforced pursuant to its 
terms and the terms of Ch. 318, F. S. The discriminating language employed by the 
Legislature in s. 166.041(1)(a) and (b), F. S., manifests the legislative intent that the 
legislative and governmental power of the municipalities bE;' exercised by ordinance or by 
"official legislative action of ltheir] governing bod[ies] ... enforceable as a local law." 
Such is particularly true of local legislation under the delegated police power enforceable 
by the imposition of penalties in the nature of criminal punishment or civil penalties. See 
s. 6(b), Art. V, State Const., which provides that the jurisdiction of the county court shall 
be prescribed by genera1law, and s. 20, Art. V, State Const., which prescribes that, until 
changed by ~enerallaw consistent Vlith the provisions of Ar!;. V, the county courts have 
original junsdiction of all violations of municipal ordinances and the jurisdiction 

356 



_____ _''Ao.:.N.!.ONU~AL~R:!:E=F,..,O:<.:R;:.;:T'_O::<:F==_=_T""'H==E_"A:.""'TT=O=_"R=_'NEY.::::..:::.....::Go.=E::..NE=R:!.!A~L,--__ 078.142 

formerly exercised by the municipal courts (now abolished). Section 34.01, F. S., 
implements and substantially restates these constitutional provisions. See also s. 316.660, 
F. S., which provides for the monthly payment to the municipality of all fines and 
forfeitures received by a county court for violations of Ch. 316 "or from violations of any 
ordinances adopting matter covered by this chapter, committed within a municipality" 
(Emphasis supplied.); and s. 34.191, F. S., which provides that all fines and forfeitures 
received by the county court from violations of municipal ordinances committed within 
a municipality within the terdtorial jurisdiction of the county court shall be paid monthly 
to the municipality with certain exceptions not material to the instant question. It should 
also be noted that under s. 901.15(1), F. S., a peace officer (including municipal police 
officers) may arrest without a warrant for violations of municipal ordinances occurring 
in the presence of the officer or upon fresh pursuit, and subsection (5) provides that, when 
a violation of Ch. 316 has been committed in the presence of the officer, such arrest may 
be made immediately or on fresh pursuit; however, such arrest power does not embrace 
or extend to violations of municipal administrative "expressions" or resolutions. 

The foregoing considerations make evident the compelling need that such "official 
legislative action" or "regulation of a general and permanent nature" or "reasonable 
exercise of the police power" be by a duly enacted ordinance rather than a resolution. In 
the absence of such an ordinance, the police and the courts are not constitutionally or 
statutorily vested with any authority and jurisdiction to enforce the proscribed traffic 
offenses and regulations. Accordingly, based upon the foregoing considerations, I must 
conclude thaT a municipality, in exercising the police power delegated to it by ss. 316,002 
and 316.008(1)(d) and (f), F. S., to control and regulate the traffic movement thel'ein 
provided for within the municipality's jurisdiction, must exercise such power and enact 
such traffic regulations by "official legislative action" or ordinance, which has the effect 
of and is p.nforceable as a local law rather than by a resolution. 

078.142-December 12, 1978 

MUNICIPALITIES-TAXATION 

WHEN BONDS ARE "ISStJED" 

To: Ralph O. Johnson, Attorney, Pahokee 

Prepared by: Maxie Broome, Jr., Assistant Attorney General 

QUESTION: 

If the City of Pahokee's water and sewer revenue bonds of 1977 were 
authorized by resolution of the city dated February 22, 1977, and duly 
validated in thc circuit court on March 25, 1977, but not executed and 
delivered until long after May 4, 1977, have they been L"SUed in the legal 
sense and within the meaning of that term as used in Ch. 77-251, Laws of 
Florida, effective October 1, 1977? 

SUMMARY: 

A municipalit:I"s water and sewer revenue bonds which were 
authorized to be issued and dated as of the date of their delivery and duly 
validaied before the effective date of Ch. 77-251, Laws of Florida (October 
1, 1977), removing the authority of municipalities to levy the municipal 
public service tax on the purchase. of cable television service, but 
permitting continuation of the levy of such tax to the extent necessary to 
meet bond obligations to or for the benefit of bondholders of bonds 
issued prior to May 4, 1977, but which were not actually executed and 
delivered until long after that date and the effective date of Ch. 77-251, 
were not "issued" in the legal sense or in the sense in which the term is 
used in the context of Ch. 77-251, and as defined in the Uniform 
Commercial Code before the prescribed limiting date, there being no 
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legislative intent manifested in Ch. 77-251 that a different meaning be 
ascribed to such term in the application of that statute. 

Your question is answered in the negative. 
Section 166.231(1)(a), F. S., as amended by s. 4, Ch. 78-299, Laws of Florida, provides 

in pertinent part: 

(1)(a) A municipality may levy a tax on the purchase of electricity, metered 
or bottled gas (natural liquefied petroleum gas or manufactured), water service, 
telephone service, and telegrapli service ..•. Municipalities imposing a tax on 
the purchase of cable televisiun service as of May 4, 1977, may continue to levy 
such tax to the extent necessary to meet all obligations to or for the benefit of 
holders of bonds or certificates, which were issued prior to May 4, 1977. 
(Emphasis supplied.) 

Chapter 77·251, Laws of Florida (Senate Bill No. 660), deleted or removed from s. 
166.231(1)(a), F. S., the authority of municipalities to levy the public service tax on the 
purchase of cable television service and added to said subsection the provisions 
underscored above, effective October 1, 1977. The added provisions specifically authorize 
those municipalities imposing the tax on cable television service as of May 4, 1977, to 
continue to levy the tax "to the extent necessary to meet all obligations to or for the 
benefit of holders of bonds or certificates, which were issued prior to May 4, 1977." 
(Emphasis supplied.) 

There has been no specific information supplied this office as to the date that the bonds 
in question were in fact executed and delivered to the bond.'1older. The enabling 
resolution simply provides that the subject obligations of the city "are hereby authorized 
to be issued" and "shall be dated as of the date of their delivery." Resolution 77·6, Art. 
II, 5S. 2.01, 2.02. However, based on the facts recited in your inquiry, we assume for the 
purpose of this opinion that the revenue bonds were executed and delivered after May 
4, 1977, although they were validated on March 25, 1977. Apparently, the bonds were 
actually executed and delivered to the bondholder sometime during the summer of 1978, 
interim financing for the sewer and water project being arranged through a local bank. 
As to the issuance and delivery of the bonds in question within the contemplation of law, 
Ch. 77·251, supra, was operative and in force and effect and its validity is presumed for 
purposes of this opinion. 

Considering the context of, or the language used in, Ch. 77·251, Laws of Florida, the 
answer to your inquiry turns on the legislative intent and use of the word or term 
"issued," and on the legal meaning or sense of that term when used in relation to bond 
issues by courts and by the Uniform Commercial Code (formerly under the Negotiable 
Instrument Law). At all times material to this opinion, the Uniform Commercial Code, s. 
673.102(1)(a), F. S., defined "issue" to mean the :first delivery of an instrument to a holder 
or remitter. The precursor Negotiable Instrument Law defined the term to mean the first 
delivery of the instrument, complete in form to a person who takes it as a holder. Section 
674.01, F. S. 1965. Both the Uniform Commercial Code s.-673.102(1)(e), F. S., and the 
Negotiable Instrument Law, s. 674.01, F. S. 1965, define "instrument" to mean "[a] 
negotiable instrument," which the revenue bonds under consideration are. The definition 
of "delivery" in s. 671.201(14), F. S., with respect to instruments or securities as "the 
voluntary transfer of possession" is similar to, and is a broadening of, the definition of 
that term in the former Negotiable Instruments Law at s. 674.01, F. S. 1965, wherein 
"delivery" was defined to mean "the transfer of possession, actual or constructive, from 
one person to another." See Art. II, s. 2.09l Resolution 77·6, City of Pahokee, providing 
that bonds "shall be and shall have all the qualities and incidents of negotiable 
instruments under the law merchant and the laws of the State of Florida" and s. 2.08, 
Form of Bonds. See also s. 678.102(1), F. S., defining "security" and s. 678.105(1), F. S., 
providing that securities governed by that chapter are negotiable instruments. 

We begin with the proposition that in enacting Ch. 77·251, Laws of Florida, codified as 
s. 166.231(1)(a), F. S., the Legislature was presumed to know about existent judicial and 
statutory definitions and uses of the term "issued" or similar and related terms and 
existent statutory provisions in relation to bond issues or the issuance of bonds. See 
Adler·Built Industries, Inc. v. Metropolitan Dade Co., 231 So.2d 197 (Fla. 1J)70)j Williams 
v. Jones, 326 So.2d 425 (Fla. 197G). In effect then, in using the term "issued" in Ch. 77· 
251 in relation to "all obligations to or for the benefit of holders of bonds or certificates," 
the Legislature must be presumed to have meant what it said and to have employed the 
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term in the sense that it meant in subject context. See State v" Tunnicliffe, 124 So. 279 
(1929), Thayer v. State, 335 So.2d 815 (1976). 

In Mize v. County of Seminole, 229 So.2d 841, 847·848 (Fla. 1969), the court extensively 
quoted from City of Jacksonville v. Renfroe, 136 So. 254, 256 (Fla. 1931), which case 
involved the authorization and validation by the city of certain street improvement an<i 
auditorium bonds prior to the effective date of s. 6, Art. IX, State Const. 1885, wl'Jch 
required freeholder approval in all such cases. Some of the bonds had been sold prior to 
the amendment and some had remained unsold. A suit was brought to enjoin the city 
from selling the bonds which remained unsold after the passage of the constitutional 
amendment. The complaint in that case alle¥ed that all of the bonds were authorized and 
validated prior to the adoption of the constitutional 8'Mndment and therefore were not 
affected thereby. In upholding the action of the trial court in Renfroe in enjoining the 
sale of the remaining bonds, the court stated: . 

Section 6, article 9 of the Constitution, as amended ••. provides in part as 
follows It ••• Municipalities of the State .•. shall have power to issue bonds 
only after the same shall have been approved .•.. " 

This section of the Constitution divests ..• municipalities of any authority 
which (they) may have theretofore enjoyed to issue bonds except upon the 
compliance with ... this section. Bonds such as those here under 
consideration are negotiable instruments, and are controlled by what is 
generally known as the negotiable instrument statute oftMs state, section 4674, 
Rev. Gen. St. 1920, section 6760, Compo Gen. Laws 1927, which in part provides 
as follows: " 'Issue' means the first delivery of the illstrument, complete in form 
to a person who takes it as a holder." Under this definition of "issue" the bonds 
here under consideration had not been issued. The negotiable instrument 
statute was in effect at the time the above·quoted amendment to our 
Constitution was adopted, and we hold that the statutory definition then in 
force is to be ~plied to the word "issue" as contained in this provision of the 
Constitution. (.J!,'mphasis supplied.) 

In Potter v. Lamhart, 44 Fla. 647, 33 So. 251, 259, it was held: "The word 
'issued,' as applied to bonds, usually includes deliverr, but it does not invariably 
do so." But, where a different meaning is to be gIven the word "issue," the 
intention to give it such different meaning must appsar upon the face of the act 
or document in which it is used. The word "issue" is used in the section of the 
Constitution above quoted without any other lanwxage being used to indicate 
that any except the general meaning is to be applied to such word. 

The bonds under consideration here were authorized, executed, and 
validated, but before being issued as contemplated by law under the definition 
given in section 4674, Rev. Gen. St. 1920, section 6760, Compo Gen. Laws 1927, 
the or&,anic law was amended in such manner as to bring the issuance of these 
bonds m conflict with its provisions. 

The court in Mize observed that in the number of cases prior to and since the time of 
the Renfroe decision, the court had held that bonds are not "issued" until they have been 
duly executed and delivered, Mize at p. 848; and expressly held that it did not overrule 
Cit.y of Jacksonville v. Renfroe, supra. The Mize Court did, however, hold that under the 
particular circumstances of that case and the proviSions of ss. 2 and 7(b), Art. XII, State 
Const., the bonds there involved could be Issued and sold even though they were 
validated at a time when the electorate or freeholders did not have the right to vote upon 
the propriety of that particular issue. No such considerations, nor the cited constitutional 
provisions, are present or apply to the iiii:'tant situation relative to subject water and 
sewer revenue bonds. Everythin~ said in the quoted matter in Mize from Renfroe, supra, 
in construing the cited constitutional provision there involved with the former 
Negotiable Instrument Law's definition of "issue," at s. 674.01, F. S. 1965, is as applicable 
to the term "issued" as employed in Ch. 77·251, supra, and defined in s. 673.102(1)(a), as 
it was to the construction of former s. 6, Art. IX, State Const. 1885 and the existent 
statutory definitions of that term and related terms hereinbefore discussed in the 
Uniform Commercial Code likewise apply to and govern the term "issued" as used in Ch. 
77·251. There is nothing in the language or terms of Ch. 77·251 to evidence any legislative 
intent that any different meaning be g!ven the term "issued" as employed in the context 
of Ch. 77·251, codified as s. 166.231(1)(a), F. S. See also 48 C.J.S. 778 defining the term 
"issued." the past participle of the verb "issue," to mean "emitted or sent forth; delivered 
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or ~ut into circulation; delivered to the purchase~ caused to go forth or to be delivered; 
assIgned, transferred or delivered: sent out": 48 v.J.S. 777 defining the verb "issuez" in 
its transitive sense, to mean, among other things, "to send or let out; to emit; to delIver; 
to put into circulation; to send out; to send forth": and Potter v. Lainhart, 33 So. 251, 259 
(Fla. 1902), stating that the word "iSsued," as applied to bonds, usually includes delivery, 
but it does not invariably do so, since the sense in 'i,~lich such word is used by tlie 
Legislature should control in construing and applying a statute. The context of s. 
166.231(1)(a), F. S., manifesting no legislative intent to the contrary, I must conclude that 
the definition of the word "issue" in s. 673.102, F. S., as meaning the first delivery of an 
instrument to a holder, as well as the judicial precedents cited in Mize at page 848, 
footnote 9, holding that bonds are not "issued" until duly executed and delivered, is to 
be applied to the term "issued" as it is used in s. 166.231(1)(a). Article II, s. 2.02 of 
Resolution 77·6, Description of Bonds, providing that "the bondS shall be dated as of the 
date of their delivery," seems to mdicate that the governing body of the city 
contemplated that the legal "issuance" of subject bonds was to occur at the time of their 
delivery since the obligation of such bonds is fixed as of the date of their delivery by the 
enabling resolution. Section 2.01 of Article II of the resolution states that "obligations of 
the Issuer ... are hereby authorized to be issued" and obviously contemplates the 
actual issuance thereof in futuro. As noted in Mize at page 848, the obligation of these 
bonds is fixed at the date of their issuance and delivery. 

Since the City of Pahokee's water and sewer revenue bonds were not actually executed 
and delivered to the bondholder until long after May 4, 1977, and the effective date of 
Ch. 77·251 (s. 166.231(1)(a), F. S.), such revenue bonds were not "issued" in the legal 
sense or in the sense in which the term is used in Ch. 77·251 and as defined in s. 673.102, 
F. S., before the critical statutory limiting date, there being nothing in the context of Ch. 
77·251 manifesting a legislative intent that a different meaning be 1Pven the term in 
applying the statute. The legal conse9,uence or effect is that the CIty of Pahokee is 
without authority of general law to continue to levy its public service tax on the purchase 
of cable television service after September 30, 1977, for the benefit of the holders of 
subject revenue bonds "issued" after May 4, 1977, as well as after the effective date 
(October 1, 1977) of Ch. 77·251, supra. 

Apart from the foregoing, Resolution 77·6, s. 1.02(c)(i), Art. I, finds that the issuer of 
subject bonds had theretofore enacted an ordinance levying a utilities service tax on 
deSIgnated utility services, but not including cable T. V. service, the proceeds of which tax 
are thereafter referred to in the resolution as the "Excise Taxes," and'lls. 1.02 (D) and 
3.02 of Article ill thereof operate to pledge the proceeds of such excise taxes (not 
including excises on cable T.V. service) to the payment of the principal of and interest on 
the bonds, and further provides: 

It is deemed necessary and desirable to pledge as additional security for the 
payment of the principal and interest on the bonds all moneys of the Issuer 
derived from sources other than ad valorem taxation which shall be legally 
available for such purpose. 

Section 2.08, Art. II, Form of Bonds, of the resolution provides that the bonds are 
pay-able solely from and secured by a lien upon and a pledge of revenues of the project 
bemg financed and the above-referenced "EXcise Taxes" and payable additionally from 
sources other than ad valorem taxation and legally available for such purpose. Section 
3.02, Art. III, of the resolution provides that the payment of the debt service of these 
bonds shall be secured by a pledge of and a lien upon the operating revenues and the 
excise taxes and a pledge of and all moneys of the issuer derived from sources other than 
ad valorem taxation and legally available for s.:ch purpose. 

It appears from the foregoing analysis of the enabling resolution that no pledge of any 
excise taxes on cable T.V. service was ever expressly or specifically made by the city. 
Since the advent of Ch. 77·251, Laws of Florida. such tax is not a "source other than ad 
valorem taxation and (is not) legally available for such purpose." 
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078-143-December 12, 1978 

BEVERAGE LAW 

RECOGNIZED DISTRIBU'rORS OF CERTAIN BRANDS OR LABELS 
LIMITED TO THOSE EXISTING ON JULY 1, 1978 

To: Barry Kutun, Represe,'1tatiue, 99th District, Miami Beach 

Prepared by: Staff 

QUESTION: 

078·143 

Does H.B. 2079 permit a manufacturer to appoint a distributor for a 
brand or label wliich another distributor now carries, thereby creating 
what is commonly referred to as udual" distributors for a particular 
brand or label? 

SUMMARY: 

Pending judicial interpretation or legislative clarification, in my 
opinion H.B. 2079 fixes those distributors existing on July I, 1978 as the 
recognized distributors of labels and brands of spirituous and vinous 
beverages and that "other distributors" or additional distributors of such 
labels may be allowed only if the division first approves the withdrawal 
of the label from existing distributors. 

The pertinent part of H.B. 2079 (now Ch. 78-135, Laws of Florida, codified as ss. 
564.045(5) and 565.095(5), F. S. [1978 Supp.]) reads as follows: 

All distributors carrying a particular brand or label of spirituous or vinous 
beverages as of the effective date of this act, shall be deemed to be the 
distributors for the manufacturers of such brands or labels. No other 
distributors may be appointed by any manufacturer or representative of a 
manufacturer to carry the brands or labels already distributed on the effective 
date of this act unless the Division first approves the withdrawal from the 
existing distributor pursuant to this act. (Emphasis supplied.) 

The statute in clear terms states that all distributors carrying a partil~ular brand or 
label as of the effective date of the act (July 1, 1978) shall be deemed to be the distributors 
for such brands or labels. The language used is unmistakably mandatory in nature, in 
effect defining as distributors for particular brands or labels only those who are carrying 
those brands or labels on the effective date of the act. 

The sentence which follows is also equally clear in meaning. It states that "no other 
distributors may be appointed ... to carry the brands or lal:iels already distributed on 
the effective date of this Act unless the Division first approves the withdrawal from the 
existing distributor pursuant to this Act." (Emphasis supplied.) Since the term 
"distributor" is clearly defined in the preceding sentence to mean only those carrying the 
particular brands or labels on the effective date of the act, the Legislature in 
unmistakable terms states that "no other distributor may be appointed" unless a 
withdrawal from an existing distributor is approved by the division. Th(~ effect of this 
statute is apparent in that it precludes a manufacturer from naming a sel~ond or "dual" 
distributor unless a withdrawal from an existing distributor recognized as such on the 
effective date of the act has been approved by the Division of Alcoholic Beverages and 
Tobacco. 

It is well established in Florida that the fundamental rule of construction is to ascertain 
and give effect to the intention of the Legislature as expressed in the sl:atute. Burr v. 
Florida East Coast Railway Co., 81 So. 464 (Fla. 1919); State v. Burr, 84 So. 61 (Fla. 1920); 
Heriot v. City of Pensacola, 146 So. 654 (Fla. 1934). In Platt v. Lanier, 127 So.2d 912 (2 
D.C.A. Fla., 1961) the court stated that legislative intent must be ascertained and must 
govern in construing a statute and where language is plain and unambiguous, it needs 
no construction and in that case the statute itself fixes legislative intent. 

And in Ross v. Gore, 48 So.2d 412 (Fla. 1950), the court observed at 415: 
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Where langua~e of D; statute is clear and unambiguous and conveys a clear and 
definite meamng, there is no occasion for resorting to rules of statutory 
interpretation and construction; and the s .... ~ute must be given its plain and 
obvious meaning. 

Since the statute js presumptively constitutional until found to be otherwise by the 
courts and challenges to the constitutionality of acts of the Legislature are for the courts 
alone to determine, administrative agencies cannot be empowered or authorized to make 
such a determination. See Adams Packing Association, Inc. v. Florida Department of 
Citrus, 352 So.2d 569 (2 D.C.A. Fla., 1977). Therefore, agencies are bound by the 
unmistakable terms of a statute, in the absence of a judicial ruling to the contrary. I am 
aware that the Division of Alcoholic Beverages and Tobacco may have reached in part a 
contrary conclusion and that the issue may have to be littgated to be resolved. 

078·144-December 21, 1978 

CONSTITUTIONAL LAW 

COMPELLED TESTIMONY-STATUTE GRANTING IMMUNITY FROM 
PENALTY OR FORFEITURE EXTENDS TO ADMINISTRATIVE 

DISCIPLINE OF STATE EMPLOYEES 

To: Emmett S. Roberts, Secretary, Department ,f Health and Rehabilitative Services, 
Tallahassee 

Prepared by: Joseph W. Lawrence II, Assistant Attorney General 

QUESTION: 

Are state employees who have been granted immunity by the state 
attorney for the purpose of obtaining their testimony regarding a child 
abuse committed by another state employee subject to disciplinary action 
for their failure to timely report the child abuse witnessed by them? 

SUMMARY: 

When state employees are granted immuni*' ~ursuant to s. 914.04, F. S., 
jn order to compel their testimony regarding ~ .... e criminal acts of another, 
the immunity extends to and precludes any administrative proceeding to 
discharge or otherwise discipline such employees for their conduct 
concerning the matter about which they were compelled to testify. 

The factual circumstances from which your inquiry arises, as presented in your 
correspondence, are briefly summarized as follows: A chlld committed to the custody of 
the state at Sunland Training Center was subjected to an act of child abuse by a state 
employee. Such abusive action was witnessed by other state employees who made no 
report thereof. In the subsequent criminal prosecution of the employee who committed 
the abuse the state a'torney granted immunity to the state employee witnesses in order 
to compel their test!>. .lony regarding the incident. A conviction was obtained and the 
employment of the individual who was convicted was terminate.i. 

Section 827.07(4), F. S., provides, in relevant part, that; 

Any person, including, but not limited to, any physician, nurse, teacher, social 
worker, or employee of a public or private facility serving children, who has 
reason to believe that a child has been subject to abuse shall report or cause 
reports to be made to the department. 

And s. 827.09(3)(a), F. S., in pertinent paxt provides: 

Any person, including, but not limited to, any physician, psychologist, nurse, 
teacher, social worker, employee of a puolic or private facility serving 
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development.ally disabled persons, 01' parent of such developmentally disabled 
person. who has reason to believe that a developmentally disabled person has 
been subjected to abuse shall report, or cause reports to be made. to the 
department. 

Therefore, the state employee witnesses to their coworker's acts of abuse clearly had a 
specific duty to report tlie incident or cause it to be reported to the Department of Health 
and Rehabilitative Services. 

Furthermore, willful and knowing L.ilure by the employees to make such reports or 
cause them to be made would constitute guilt of a misdemeanor of the second degree, 
upon their being so charged and convicted. Section 827.07(11), F. S. Consequently, since 
te8timony by the state employee witnesses would tend to be inculpatory and expose them 
to possible criminal sanction, they would be entitled to invoke their privilege af5ainst self· 
incrimination as guaranteed by the Fourth and Fifth Amendments to the United States 
Constitution. 

However. in such circumstances the testimony of such witnesses could nonetheless be 
compelled pursuant to s. 914.04, F. S., which provides: 

No person. having been duly served with a subpoena or subpoena duces 
tecum, shall be excused from attending and testif~ng or producing any book, 
paper or other document before any court havmg felony trial jurisdiction, 
grand jury, or State Attorney, upon investigation. proceeding, or trial for a 
violation of any ofthe criminal statutes of this state upon the ground or for the 
reason that the testimony 01' evidence. documentary or otherwise. required of 
him may tend to convict him of a crime or to subject him to a penalty or 
forfeiture. but no person shall be prosecuted or subjected to any penalty or 
forfeiture for or on account of any transaction, matter, or thing concerning 
which he may so testify or prodUce evidence, documentary or otherwise, and no 
testimony so given or produced shall be received against him upon anyaiminal 
investigation or proceeding. (Emphasis supplied.) 

In effect this statute operates to enable the state to obtain testimony which would 
otherwise be protected by the privilege against self·incrimiO(Ltion by granting immunity 
to those whose testimony is compelled by proper subpoena. 

It is clear that the above statute was intended to grant ".'Ie as well as transactional 
immunity. In other words. the statute not only prevents the use of any testimony or 
evidence produced by the witness in an action against him, but "Iso protects the witnes~ 
from being prosecuted at all, for any violations as to which his testimony might inculpate 
him. Therefore, the only remaining issue is whether or not the immunity extends to and 
bars administrative proceedings to dischB.rge or otherwise discipline such a witness who 
is employed by the state. 

This issue is l'esolved by the case of Lude v. Florida State Board of DentistrY, 288 Sb.2d 
223 (Fla. 1973>. which was referenced in your letter. In this case, the license of a dentist 
was revoked by administrative proceedings for his acts in connection with criminal 
activity as to which he had pre .... iously testified. His prior testimony had been compelled 
by subPoena and he had been granted immunity by the state attorney pursuant to a 
statute identical in all material respects with s. 914.04. F. S. 

The court viewed the re .... ocation proceedings t{) be a "prosecution to effect a penalty 
or forfeiture as contemplated by the statute" construing the term forfeiture to include 
the loss of property, position. or some personal right. Employees of the state, upon 
achieving permanent status in the State Career Service System, are vested with a 
property interest in their position and the emoluments thereof under Ch. 110. F. S. See 
AGO 075-94. Therefore. there is no basis upon which to distinguish the situation 
considered in the Lurie case. 

Accordingly, I conclude that your department is without authority to subject the state 
employees to disciplinary p~oceedings for their conduct concerning the matter to which 
they were compelled to testlfy. 
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078-145-December 21, 1978 

SOVEREIGN IMMUNITY 

SPECIAL TAXING DISTRICT LIABILITY FOR NEGLIGENCE OF 
OFFICERS-OFFICERS INDIVIDUALLY LIABLE FOR BAD 

FAITH ACTIONS-WHEN DISTRICT AUTHORIZED TO 
PURCHASE LIABILITY INSURANCE 

To: Vernon R. Bishop, Director. South Walton County Mosquito Control District, Santa 
Rosa Beach 

Prepared by: Patricia R. Glettson, Assistant Attorney General 

QUESTIONS: 

1. Can a member of the board of commissioners of a mosquito control 
district organized and operating under Ch. 388, F. S., be sued 
individually? 

2. Is it necessary for board metnber& to be covered under liability 
insurance in the event of a suit or would a suit be against the body 
corporate? 

SUMMARY: 

Under the provisions of the general law waiving sovereign immunity in 
tort for state agencies or subdivisions, as defined in s. 768.28(2), F. S., 
actions may be brought against a mosquito control district for the 
neglil1'.c:lnt acts or omissions of its officers or employees committed within 
the scope of their authority. The officers or employees of the district may 
be held individually or personally liable, however, for those acts or 
omissions committed in bad faith or with malicious purpose or in a 
manner exhibiting wanton and willful disregard of human rights, safety, 
or property. Florida appellate court decisions are in conflict as to 
whether the officers or employees of a governmental entity are immune 
from suit for negligent acts or omissions committed within the scope of 
their authority. The resolution of this conflict is not within the 
ju;t'isdiction of the Department of Legal Affairs and must await action by 
the Legislature. 

AS TO QUESTION 1: 

Section 388.02, F. S., provides for the creation of special taxing districts for the control 
of mosquitos and other arthropods. W,Lhin the boundaries of the district, the board of 
commissioners of the mosquito distric~ possesses "all the powers of a body corporate, 
including the power to sue and be sued as a corporation in said name in any court." 
Section 388.161(2), F. S. Section 388.131, F. S., requires each commissioner to give a 
"surety bond in the sum of $2,000, the cost thereof being borne by the district, 
conditioned on the faithful performance of the duties of his office." 

An analysis of individual liability for actions taken by members of the board of 
commissioners of a mosquito control district must begin with a discussion of s. 768.28, 
F. S. With the enactment of s. 768.28, the Legislature has waived the state's immunity 
from tort liability provided therein for itself "and for its agencies or subdivisions" subject 
to the monetary limitations set forth in s. 768.28(5), F. S. ($50,000 on any claim or 
judgment by one person or $100,000 for all claims arising out of the same incident or 
occurrence). The phrase "state agencies or subdivisions" is defined by s. 768.28(2), F" S., 
to include 

... the executive departments, the legislature, the judicial branch, and the 
independent establishments of the state; cOUilties and municipalities; and 
corporations primarily acting as instrumentalities or agencies of the state, 
counties or municipalities. 
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Thus, when the state or its agencies as lessees enter into a new lease or a renewal of 
an expired or expiring lease of an existing building (either pre.1973 or post-1973), or any 
part or portion thereof, the leased portion of such building or facility must comply with 
the standards and specificlttions established by the Department of General Services 
pursuant to s. 255.21, F. S., if such leased portion is intended for use of the general public 
or the affected state agency must obtain a modification or waiver of the regulations 
proml>1gated by the department pursuant to s. 255.21(2), F. S. 

A statute must be read and interpreted in its entirety and must ba so construed that 
it is meaningful in all of its parts. Wilensky v. Fields, 26"' So.2d 1 (Fla. 1972). Effect should 
be given to the entire statute as a consistent and harmonious whole. State ex reI. Davis 
v. Knight, 124 So. 461 (Fla. 1929). A statute should not be construed in such a manner as 
to reach an illogical or ineffective conclusion when another construction is possible. 
Gracie Y. Deming, 213 So.2d 294 (2 D.C.A. Fla., 1968). The cardinal 1".11e for statutory 
construction is that effect must be given to the intention of the Legislature. In re Estate 
of Williams, 182 So.2d 10 (Fla. 1965). The primary source from which legislative intent is 
to be ascertained is the statute itself. Marshall Lodge v. Woodsen, 190 So. 749 (Fla. 1939). 
Here, the Legislature wished to exclude pre.October 1, 1973, buildings from the 
applic~'ition of this section except as to new leases. 

078-159-December 29, 1978 

COUNTIES 

CLERK OF 'THE CIRCUIT COURT-FLORIDA RETIREMENT SYSTEM 
AND SOCIAL SECURITY CONTRIBUTIONS 

To: Ernest Ellison, Auditor General, Tallahassee 

Prepared by: Joslyn Wilson, Assistant Attorney General 

QUESTION: 

Under what circumstances is it proper for the board of county 
commissioners to pay, front its own fundS, such amo.'mts as are required 
to be forwarded to the state by the "employer" of the officers and 
employees of the office of the clerk of tlie circuit court because of 
retIrement and social security contribution requirements as to a clerk of 
the circuit court who operates under funds budgeted and paid over to his 
office by a board of county commissioners and as to a clerk of the circuit 
court who operates his office from fee receipts and whose net income is 
insufficient to make the required payments'l 

SUMMARY: 

If the clerk of the circuit court, as county clerk, auditor, and custodian 
of county funds, operates his office from fee receipts, the board of county 
commissioners mar pay from its own funds the retirement and social 
security contributIOns required by Ch. 121 to be forwarded to the 
Division of Retirement by the clerk as the "employer" of the officers and 
employees of the clerk's office pro,rJded that the income of the clerk as a 
constitutional fee officer is insufficient to make such contributions. If the 
clerk of the circuit court, however, operates under funds budgeted and 
paid over to his office by the board of county commissioners, the board 
does not have the authority to provide the clerk with sufficient money 
from its own funds to make the required payments. If the clerk is unRble 
to make the required contributions, the board may, in compliance with 
Ch. 129, F. S., amend the county budget to provide county funds for the 
purpose of making such puyments. 

The Florida Retirement Act, Ch. 121, F. S., is a general law applicable unifonnly 
throughout the state to public officials, including county officers and employees. See AGO 
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078-158-December 27,1978 

DEPARTMENT OF GENERAL SERVICES 

LEASED PUBLIC BUILDINGS-SPECIAL FACILITIES 
FOR PHYSICALLY HANDICAPPED 

078.158 

To: Thomas R. Brown, Executive Director, Department of General Services, Tallahassee 

Prepared by: Horace Schow II, Assistant Attorney General 

QUESTION: 

As a condition precedent to approving an agency's proposed lease, may 
the Department of General Services lawfully require state agencies to 
obtain from their respective landlords compliance with standards 
established by the Department of General ServIces for persons who are 
physically disabled in all space obtained under lease? 

SUMMARY: 

As a condition precedent to approving an agency's proposed new lease 
wherein the state leases a portion of a building intended for use by the 
general public, the Department of General Services, pursuant to s. 
255.21(1), F. S., must require state agencies to obtain from their respective 
landlords compliance with the standards and specifications established 
by the Department of General Services for providing special facilities for 
the physically disabled in that portion of the building covered under the 
lease. For the purposes of this section, a renewal of an expired lease or a 
renegotiated or renewed iease is to be categorized as a new lease. 

Section 255.21(1), F. S. 1977, provides in pertinent part: 

Any building or facility intended for use by the general public which, in whole 
or in part, is . . . operated as a lessee, by or on behalf of the state . • . or any 
public administrative board or authority of the state shall, with respect to 
the •.. leased portion of such building or facility, comply with standards and 
specifications established by the Department of General Services under this 
section. . . • This section shall not apply to buildings or facilities existing on 
October 1, 1973 except as to •.. new leases. (Emphasis supplied.) 

The title to Ch. 72-281, Laws of Florida states th~t the purpose of the act relating to 
the physically handicapped is to require t'b;:t certain public buildings afford facilities for 
the physically handicapped. 

Of the six sentences in s. 255.21(1), the words "lease" or "lessee" appear only in the 
first and last sentences. A reading of the first sentence clearly shows that it applies to 
such portions of existing buildings or facilities as are leased and operated as lessees by 
agencies of the state if intended for use by the general public and such portions must 
comply with standards and specifications established by the Department of General 
Services. Further, all such new leaseholds operated by state agencies as lessees must 
comply with such standards and s:p,ecifications. The last sentence, however, excepts from 
the operation of s. 255.21(1) all buildings or facilities existing on October 1, 1973, even if 
intended for the use of and being used by the general public; but, if any such building or 
facility so accepted is newly lea::;ed and operated as a lessee by the agencies of the state 
and if such leasehold is intended for use by the general public, then such leasehold 
becomes subject to and controlled by the provisions of the first sentence. 

The phrasing of your question mdicates that your concern is with the new lease 
situation or renewals of existent or expiring leases (which are, in legal effect, new leases). 
Your question reads in part: "As a condition precedent to approving an agency's proposed 
lease . , . ?" (Emphasis supplied.) A proposed lease is not in existence and accordingly 
cannot be an existing lease or leasehold. Thereful'e, a proposed lease must be considered 
to be a new lease or a renewal of an expired lease which, as noted above, constitutes a 
"new lease." 
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(2) The tax collectors of the several counties of the state shall be entitled to 
receive upon the amount of real and tangible personal property taxes, and 
licenses, collected and remitted, the following commissions: 

.. * *' * 

(c) On each taxing district: 
1. Three percent on the amount of taxes levied on an assessed valuation of 

$50 million; and 
2. Two percent on the balance. 

Whether your office would be entitled to a commission under the provisions of s. 
192.091(2)(c), F. S., for collecting and remitting the assessments levied against benefiting 
property pursuant to County Ordinances Nos. 76-2 and 76-3 must be determined by 
whether the assessments are real or tangible personal property taxes or licenses within 
the meaning of s. 192.091(2), F. S. 

True special assessmAnts based on some criteria such as acreage or footage and not on 
an ad valorem basis are not taxes. Klemm v. Davenport, 129 So. 904 (Fla. 1930); Lainhart 
v. Catts, 75 So. 47 (Fla. 1917); State ex reZ. Logan v. Raulerson, 151 So. 384 (Fla. 1933); 
AGO 074-78. Therefore, as the special assessment taxes involved here are not assessed 
on an ad valorem basis but rather are based on the footage of the benefited lots located 
within the special districts, they are not real or tangible personal property taxes under 
the language of s. 192.091(2)(c), F. S. 

The classification of the taxes in question here as special assessments rather than ad 
valorem taxes is further supported by the case of City of Naples v. Moon, 269 So.2d 355 
(Fla. 1972). The Supreme Court of Florida was presented in this case with the question 
of whether the tax imposed on property by a special act establishing a parking authority 
was a special assessment or an ad valorem tax. The court ruled that even though 
published notice of the legislation establishing the parking authority stated that the 
purpose of the legislation was to grant power to a city parking authority to levy an ad 
valorem tax, and various sections of the special act suggested an ad valorem tax system, 
where the notice of legislation also stated that the tax would be levied in proportion to 
the amount offioor space of each improved property, its relation to parking lots acquired 
by the parking authority, and the amount of property presently provided by the property 
owners, the tax was properly classified as a special assessment and not an ad valorem 
tax. 

It should also be noted that under s. 192.091(2)(c), F. S., no provision is made for 
compensating a tax collector for the collection of "licenses," as it is under s. 192.091(2)(b). 
Further, license taxes may be authorized only by law and must be levied in accordance 
therewith. See s. 9(a), Art. VII, State Const. 

Therefore, it is my opinion that the special assessments levied pursuant to Highlands 
County Ordinances Nos. 76-2 and 76-3 cannot be considered real and tangible personal 
property taxes or license taxes and your office would not be entitled to -a commission 
pursuant to the provisions of s. 192.091(2)(c), F. S., for collecting and remitting these 
special assessments. 

AS TO QUESTION 2: 

Your second question concerns whether a county tax collector may charge each special 
benefit district a reasonable fee to help defray the administrative costs involved in 
collecting and remitting the special assessments levied against each special benefit 
district. 

As I stated earlier in my opinion, public officers have no legal claim for official services 
rendered, except when, and to the extent that, compensation is provided by law, and, 
when no compensation is so provided, the rendition of such service is deemed to be 
gratuitous. Rawls v. State, supra. My research reveals no constitutional or statutory 
provision which would empower a county tax collector to charge a fee to help defray the 
costs of collecting and remitting these special assessments. Nevertheless, it should be 
noted that the lack of a statutory fea or means of reimbursement wOllld not excuse a 
county tax collector from rendering statutorily required services <,ven thou~'h he received 
no fee. See AGO 073-77. 
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078-157-December 27,1978 

TAXATION 

TAX COLLECTORS NOT ENTITLED TO COMMISSIONS 
FOR COLLECTING SPECIAL ASSESSMENTS FOR 

SPECIAL BENEFIT DISTRICTS 

To: J. T. Landress, Highlands County Tax Collector, Sebring 

Prepared by: Cecil L. Davis, Jr., Assistant Attorney General 

QUESTIONS: 

078·157 

1. Is the Highlands County Tax Collector entitled to a commission 
pursuant to s. 192.091(2)(c), F. S., for collecting and remitting special 
assessments levied against benefiting property pursuant to county 
ordinances Nos. 76·2 and 76-3, for the Sebring Manor Special Benefit 
District and the Avon Park Lakes Special Benefit District? 

2. If question 1 is answered in the negative, would it be proper for a 
county tax collector to charge each special benefit district a reasonable 
fee to help defray the administrative costs involved in collecting and 
remitting these special assessments? 

SUMMARY: 

Special assessments levied by special taxing districts and based on the 
footage or some other criteria of the benefited lots located within the 
special districts, rather than on an ad valorem basis, are not real or 
tangible personal property taxes or license taxes within the meaning of 
s. 192.091(2)(c), F. S., and the county tax collector would not be entitled to 
a commission pursuant to the provisions of s. 192.091(2)(c) for collecting 
and remitting these special assessments. Nor would it be proper for the 
county tax collector to charge each special district a reasonable fee to 
help defray the administrative costs involved in collecting and remitting 
these special assessments, as public officers have no legal claim for official 
services rendered, except when, and to the extent that, com}5ensation is 
provided by law, and no law exists which would empower the county tax 
collector to charge a fee to help defray the costs of collecting and 
remitting these special asscsmn.ents. 

AS TO QUESTION 1: 

Section 5(c), Art, II, Statf' COll!jlt., provides that "the powers, duties, compensation and 
method of payment of state and county officers shall be fixed by law," (Emphasis 
supplied.) Similarly, the Florida Supreme Court has held that the fees or compensation 
for official services of public officers must be fixed by law. Bradford et aZ. v. Stoutamire. 
38 So.2d 684 (Fla. 1948). The county ordinances in question are not laws and, in any 
event, do not provide for any compensation to the Highlands County Tax Collector for 
collecting and remitting the special assessments levied pursuant to the ordinances. 

It is also the settled law of this state that public officers have no legal claim for official 
services rendered, except when, and to the extent that, compensation is provided by law, 
and, when no compensation is so provided, the rendition of such service is deemed to be 
gratuitous, Rawls v. State, 122 So. 222 (Fla. 1929); Brown v. St. Lucie County, 153 So. 906 
(Fla. 1934); State v. Reardon, 154 So. 868 (Fla. 1934); Gavagan v. Marshall, 33 So.2d 862 
(Fla. 1948). 

The Legislature has provided for the compensation of county tax collectors in s. 
192.091(2), F. S., which provides that county tax collectors shall receive commissions on 
all real and tangible personal property taxes collected and remitted, at rates varying 
according to the tax involved and the amount collected. Section 192.091(2) states, in part, 
as follows: 
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obsolete or of no further use to the activity or location under his supervision and certify 
such fact to the division. All property so certified and transferred to the division becomes 
the property of the division, which is directed by statute to promulgate rules and 
regulations providing for classification, certification, transfer, and disposal of such 
property. See Rules and Regulations of the Division of Surplus Property at Chapter 13F-
1, F.A.C. Pursuant to s. 273.055, moneys received by the division from the disposition of 
state·owned property are deposited into the State Surplus Property Working Capital 
Trust Fund, and may be disbursed for the acquisition of exchange and surplus property 
and for operating expenses of the division in carrying out these functions. 

It appears that the crux of your question concerns whether the provision of s. 240.042, 
F. S., authorizing the Board of Regents to purchase and contract for the sale or disposal 
of property, exempts the Board of Regents and the state universities from the provisions 
of later enacted Ch. 273, F. S., and the rules and regulations promulgated thereunder (at 
Ch. 13F·I, F.A.C.). 

I note that Ch. 273, F. S., by its terms, applies to all state-owned tan¢.ble personal 
property in the custody of any state board, officer, commission, authonty, person or 
agency entitled to lawful custody thereof. Chapter 273 contains no exceptions to this 
comprehensive language. Accordingly, it appears that the Board of Regents and the state 
universities, as state agencies, are "custodians" of property under Ch. 273, F. S., und are, 
therefore, bound by the provisions thereof. Section 240.042, F. S., does not compel a 
contrary result. Statutes which speak to the same subject matter (here, the disposal of 
surplus property) should be read in pari materia so that effect is given to provisions of 
both if they can reasonably be construed together and in harmony with one another. 
Mann v. Goodyear Tire and Rubber Co., 300 So.2d 666 (Fla. 1974); City of Coral Gables 
v. Board of Public Instruction of Dade Co., 313 So.2d 92 (3 D.C.A. Fla., 1975). The two 
statutes of concern here can be reasonably read together to give effect to them both. 
Department of Education Rule 6C-9.02, adopted pursuant to s. 240.042, F. S., and 
concerning disposal of surplus property does precisely this. The rule states: 

6C-9.02 Surplus Property. Upon the recommendation of the Chancellor and 
approval by the Board, obsolete, outmoded, or unneeded material of any 
institution may be disposed of by transfer, without cost, to other institutions or 
agencies, or by public sale, through bid or auction subject to the provisions of 
Sections 273.04, 273.05 and 273.055, Florida Statutes. 

Hence, consistent with the rules of statutory construction as set forth above, the Board 
of Regents and the state universities are required by the Department of Education rule 
to exercise their authority over surplus property in conformity with the provisions of Ch. 
273. Perhaps it should also be pomted out parenthetically that, insofar as ss. 273.04-
273.055 and s. 240.042(1), F. S., could be read to be in conflict, the later·enacted statute 
will modify the earlier statute to tbe<axtent that consistent interpretation is not 
reasonably possible. Miami Water Works Local No. 654 v. City of Miami, 26 So.2d 194 
(Fla. 1946). F~orida courts have consistent,Iy held that the later expression of legislative 
intent is the law when two irreconcilable statutes are involved. Johnson v. State, 27 So.2d 
276 (Fla. 1946), City of Jacksonville Beach Y. Albury, 295 So.2d 247 (Fla. 1974) 
Accordingly, to the extent that s. 240.042(1) can be read to give the Board of Regents or 
the state universities authority to control disposal of state surplus property in any way 
other than Ch. 273 prescribes, it is impliedly modified by the later-enacted statute. 

In response to your first question, it is the opinion of this office that the proper 
procedure to be followed for the disposal of surplus tangible personal property of state 
universities is for certification and transfer of such property to the Division of Surplus 
Property in accordance with Ch. 273 and the rules and regulations promulgated 
thereunder (Ch. 13F,1, F.A.C,). Your second ~uestion is also answered by Ch. 273, which 
requires that proceeds received by the diVIsion from the disposition of state-owned 
property shall be deposited into the State Surplus Property Working Capital Trust Fund. 
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Chapter 273, F. S., concerns state-owned tangible personal property. The chapter 
governs "property" (defined by s. 273.01(2), F. S., to mean "all tangible personal property 
owned by the state") which is under the supervision or control of a "C'ustodian" (defined 
by s. 273.01(1), F. S., to mean "any elected or appointed state officer, board, commission, 
or authority, and any other person or agency entitled to lawful custody of property 
owned by the state"). 

Chapter 73-233, Laws of Floricla, amended Ch. 273, F. S., to provide a scheme by which 
property held by a custodian could be exchanged with the seller of property to be 
acquired by the custodian or could be classified as stU'plus and disposed of by the Division 
of Surplus Property of the Department of General Services. This statutory scheme, 
codiiied at ss. 273.04-273.055, F. S., remains unchanged. The statute provides in pertinent 
part: 

273.04 Property acqttisitiou.-Whenever acquiring property. the custodian 
may pay the purchase price in full or may exchange property mth the seller as 
a trade-in after first offering such exchange property for sale to the Division of 
Surplus Property. The Division of Surplus Property may pu.rchase the exchange 
property for the amount of trade-in allowance offered by the seller. The receipts 
from such sales are hereby appropriated and may be applied to the cost of the 
property acquisition. The diVIsion may authorize the custodian to exchange 
property with the seller as a trade-in and apply the exchange ruJowabce to the 
cost of the property acquired. If whenever acquiring property, the custochan 
may best serve the interests of the state by outriglit sale of property rather 
than by exchange as a trade-in, he may make the sale in the manner prescribed 
in this act for the disposal of surplus property, and the receipts from the sale 
are hereby appropriated and may be applied to the cost of the property 
acquired, except that the value of the property sold must not exceed the 
approximate value of the property acquired, and the property to be acquired 
shall be contracted for within the same biennium in which: the property sold is 
disposed of. 

273.05 Surplus property.-The custodian shall have discretion to classify 
as surplus any property in his custody that is obsolete or the continued Use of 
which is uneconomical or inefficient or which serves no useful function as to rul,Y 
activity or location under his supervision. The fact that property is surplus shall 
be certified to the Surplus Property Division of the Department of General 
Services, together with information indicating the value and condition of the 
property. 

273.055 Dis,Position of state-owned tangible personal property.-
(1) The DiVIsion of Surplus Property of the Department of General Services 

shall have all right, title, interest, and equity in all state-owned tangible 
personal property certified and transferred to it as surplus. The division shall 
promulgate administrative rules and regulations pursuant to chapter 120 
providing for, but not limited to, the assessment of fees for services rendered 
and the classification, certification, transfer, warehousing, bidding, destruction, 
scrapping, or other disposal of state-owned tangible personal property. 
However, the approval of the Department of Administration shall be required 
prior to the disposal of property the estimated value of which is $5,000 or more. 

(2) All moneys recelved by the division from the disposition of state-owned 
tangible personal property shall be deposited into the State Surplus Property 
Working Capital Trust Fund, which is herebY created, and may be disbursed 
for the acquisition of exchange and surplus property and for all necessary 
operating expenditures. 

It can be seen that a custodian of property is authorized to exchange property with a 
seller for property he is acquiring after first offering such exchange _property to the 
division. The ilivision may purchase it for the amount of the trade-in allowance offered 
by the seller and receipts from such sale may be applied to the cost of acquiring the new 
property. If the best interest of the state would be served thereby and certain conditions 
are met, the custodian may make an outright sale of the property rather than exchange 
it as a trade-in and ap.(>ly the receipts to the cost of new property. Pursuant to ss. 273.05 
and 273.055, a custodian may classify as surplus any property in his custody that is 
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any premises serviced by or connected to a county sanitary sewer or sewage disposal 
system is included within the purview of s. 153.12(2)(b) and the terms 
"any ... body ... supplying water to or selling water for use on such premises," and 
is subject to and governed by the terms thereof. Therefore, unless and until it is judicially 
or legislatively determined otherwise, it is my opinion that the term "body," as used in 
s. 153.12(2)(b), includes a municipality within the definition of the term "public body" set 
forth in s. 1.01(9). 

Section 153. 12(2)(b), F. S., assuming the constitutionality vel non thereof, expressly 
imposes a duty on any such municipality within 5 days after receipt of the prescribed 
notice of delinquency from the county "to cease supplying water to or selling water for 
use on" any premises serviced by or connected to such county's sanitary sewer or sewage 
disposal facilities or systflmB. The statute does not make any provision for invoking any 
penalties against or compelling any such municipality to disconnect or to shut off its 
supply of water to such premises except as may be provided for in s. 153.03(10), F. S.; 
but upon its failure or refusal to do so, the county is authorized to shut off the supply of 
water (by the municipality) to any such :premises. The statute is presumptively valid and 
it must be given effect until it is judicially declared unconstitutional. See Evans v. 
Hillsborough County, 186 So. 193, 196 (Fla. 1938); White v. Crandon, 156 So. 303, 305 (Fla. 
1934); City of Sebring v. Wolf, 141 So. 736 (Fla. 1932); State ex rel. Gillespie v. Thursby, 
139 So. 372, 375 (Fla. 1932); State ex rel. Atlantic Coastline R. Co. v. State Board of 
Equalizers, 94 So. 681, 682 (Fla. 1922). 

As stated above, no opinion is expressed as to the legal consequences of either the 
county or the municipality shutting off water service supplied by the municipality to any 
premises or persons as provided in s. 153.12(2)(b), F. S., or as to the failure or refusal of 
either body to do so as therein provided or as to any violations of any of the provisions 
of Ch. 153, F. S., or any resolution validly adopted pursuant to the powers granted 
thel'eby as provided in s. 153.03(10), F. S. Any remaining questions as to such matters 
should be submitted to the courts for resolution in an appropriate proceeding for a 
declaratory judgment. 

078-156-Decernber 27,1978 

STATE UNIVERSITIES 

SURPLUS PROPERTY-PROCEDURE FOR SALE AND 
DISTRmUTION OF PROCEEDS FROM STATE-OWNED 

TANGmLE PERSONAL PROPERTY 

To: Ernest Ellison, Auditor General, Tallahassee 

Prepared by: Frank A. Vickory, Assistant Attorney General 

QUESTIONS: 

1. What is the proper 1?,rocedure to be followed for the disposal by 
public sale of su.,"I'plus tangible personal property of state universities? 

2. What is the proper disposition of the proceeds derived from said 
sales? 

SUMMARY: 

The proper procedure for disposal of surplus tangible personal 
property of state universities is for certification and transfer of such 
prope. rty to the Division of SurI,llus Property in accordance with Ch. 273, 
F. S., and the rules and regulations of that division. The money received 
by the division from the disposition of such :property is to ba deposited 
into the State Surplus Property Working Capital Trust Fund. 

Chapter 67.231, Laws of Florida, created the Board of Regents and granted to it the 
power, inter alia, "to make purchases of real and personal property and to contract for 
the sale and disposal of the same." This provision is codified at s. 240.042, F. S. 
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QUESTION: 

Has the Board of County ColDlDissioners of Collier County been 
granted by the Legislature the authority or discretion to dete:nnine the 
composition or the number of members of the Collier County Industrial 
Development Authority? 

SUMMARY: 

Under the provisions of ss. 159.44-159.53, F. S., the Legislature has 
created and determined the structure of, and defined the powers and 
duties of, county industrial development authorities as public bodies 
corporate and politic while it has legislatively delegated the 
responsibility of determining the need for such authorities within the 
counties and of activating the functioning of such authorities to the 
governing bodies of the counties. The structural organization of the 
authorities and the composition, terms, and cycles of office of their 
members, however, have been prescribed with particularity by statute, 
thereby precluding the board of county collllllissioners from altering 
such matters as the prescribed composition or number of the authority 
members. 

Your question is answered in the negative. 
According to your letter, the Board of County Commissioners of Collier County, 

pursuant to s. 159.45, F. S., recently adopted a resolution declaring a need for a county 
industrial development authority in the county in order for the authority to transact 
business and to exercise the powers granted such authorities under part III, Ch. 159, 
F. S. You state that the county commission, "[i]n order to have a more representative 
cross section of both economic and geog,'sphical interests Within Collier 
County •.. appointed 7 members to the Industrial Development Authority," although 
s. 159.45(3), F. S., provides for the appoi":.tment of five persons who are residents and 
electors of the county as members of the authority created for the county. Section 
159.45(1), F. S., states in pertinent part: 

In each county, there is hereby created a local governmental body as a public 
body corporate and politic: to be known as the It ••• County Industrial 
Development Authority," hereafter referred to as "authority" 01' "authorities." 
Each of the authorities is constituted as a public instrumentality for the 
purposes of industrial development, and the exercise by an authority of the 
powers conferred by ss. 159.44·159.53 shall be deemed and held to be the 
performance of an essential public purpose and function. . . . (Emphasis 
supplied.) 

In the absence of a constitutional restriction or prohibition, the Legislature is 
empowered to create a public corporation for the purpose of carrying out a state function. 
81A C.J.S. States s. 141, p. 583. Such public entities or instrumentalities are distinct and 
independent entities with an identity separate from that of the county or its governing 
board and are not in any way subordinate to the county commission. Cf, AGO 077·92, to 
the same effect as relates to county housing authorities. The industrial authorities have 
been created by the Legislature as public instrumentalities for the purpose of industrial 
development and the performancn of essential public purposes and functions, s. 159.45(1}, 
F. S., and "for the purpose of financing and refuiancing capital projects ... [and] 
fostering the industrial and business development of a county," s. 159.46, F. S. It is the 
individual governing boards of the several counties, however, to which have been 
delegated by the Legislature the discretion and authority to determine whether there 
exists a need for a development authority in their respective counties and a need for the 
development and finanCing of industry therein as a prerequisite to the operative 
effectiveness of' the statute, and, if such a need is found to exist, to activate the 
functioning of such industrial development authorities Within the confines of their 
respective counties. See s. 159.45(1), F. S., which provides in part: 

No authority shall transact any business or exercise any power hereunder until 
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and unless the county commission by proper resolution shall declare that there 
is a need for an authority to function In such county •.•. (Emphasis supplied.) 

It is well established that a statute may become effective or operative upon the 
happening of certain conditions or contingencies specified in the act or implied therefrom, 
such as those specified in s. 159.45, F. S. See City of Long Beach Resort v. Collins, 261 
So.2d 498 (Fla. 1972); Gaulden v. Kirk, 47 So.2d 567 (Fla. 1950); Town of San Mateo City 
v. State ex reI. Landis, 158 So. 112 (Fla. 1934). Thus under the provisions of ss. 159.44-
159.53, F. S., it is the Legislature which has created and determined the structure of and 
defined the powers and duties of the county industrial development authorities as public 
bodies corporate and politic while it is the legislatively delegated responsibility of the 
several county commissions to determine the need for such authorities to function in 
their respective.gounties and to activate the functioning of such authorities. The statute, 
however, does not delegate any such discretionary authority to the governing bodies of 
the counties to determine the structural organization and powers of such authorities or 
the composition or number of the members thereof or their terms of office or the 
procedures governing the official actions of their governing bodies. These matters and 
others are prescribed with particularity by the statute enacted by the Legislature, as it 
may be amended from time to time, and the enabling legislation does not purport to 
delegate to the county commissions any authority whatever other than that to determine 
the need for and to activate tho authorities and to appoint and remove their members. 
The statute is, of course, presumptively valid and must be obeyed and given effect unless 
and until it is judicially determined invalid. See Evans v. Hillsborough County, 186 So. 
193, 196 (Fla. 1938); White v. r.randon, 156 So. 303, 305 (Fla. 1934); State ex reI. Gillespie 
v. Thursby, 139 So. 372, 375 (Fla. 1932); and State ex reI. Atlantic Coastline R. Co. v. State 
Board of Equalizers, 94 So. 681, 682 (Fla. 1922). 

Section 159.45(3), F. S., provides for the appointment to and removal from office, and 
the composition or number and terms and cycles of office of members of the authorities: 

The aforementioned resolution [adopted by the county commission declaring a 
need for an industrial development authority) shall designate five persons who 
are residents and electors of the county as members of the authority created 
for said county. Of the members first appointed, one shall serve for 1 year, one 
for 2 years, one for 3 years, and two for 4 years and in each case until his 
successor is appointed and qualified. Thereafter, the commission shall appoint 
for terms of 4 years each a member 01' members to succeed those whose terms 
expire. The commission shall fill any vacancy for an unexpired term. A member 
of the authority shall be eligible for reappointment. Any member of the 
authority may be removed by the commission for misfeasance, malfeasance or 
willful neglect of duty. Each member of the authority before entering upon his 
duties shall take and subscribe the oath or affirmation required by the state 
constitution. A record of each such oath shall be filed with the Department of 
State and with the clerk. 

See also s. 159.45(6), F. S., which provides in part that three members of the authority 
constitute a quorum for the transaction of any official business by the authority. 

I find no provision in part III, Ch. 159, F. S., which authorizes or empowers the boards 
of county commissioners to alter the statutorily prescribed composition of these 
authorities or to increase or decrease the number of their governing heads or to change 
the statutorily prescribed cycles of office for the members of an authority created by 
statute or to affect in any manner the prescribed quorum or voting requirements for 
official actions of any authority in any county. The authority of public officers to proceed 
in a particular way or only upon specific conditions implies a duty not to proceed in any 
other manner than that which is authorized by law. White v. Crandon, 156 So. 303, 305 
(Fla. 1934); First National Bank of Key West v. Filer, 145 So. 204, 207 (Fla. 1933); Alsop 
v. Pierce, 19 So.2d 799 (Fla. 1944), in which the court stated: 

When the Legislature has prescribed the mode, that mode must be observed. 
When the controlling law directs how a thing shall be done that is, in effect, a 
prohibition against it being done in any other way. State ex reI. Murphy v. 
Barnes, 24 Fla. 29, 3 So. 433; State exrel. Church v. Yeates, 74 Fla. 509, 77 So. 
262; Weinberger v. Board of Public Instruction, 93 Fla. 470,112 So. 253. 
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Cf, In re Advisory Opinion of Governor Civil Rights. 306 So.2d 520, 523 (Fla. 1975), "when 
the Constitution prescribes the manner of doing an act, the manner prescribed is 
exclusive, and it is beyond the power of the Legislature to enact a statute that would 
defeat the purpose of the constitutional provision." It is a well·recognized principle of 
statutory construction that the mention of one thing implies the exclusion of another
expressio unius est exclusio alterius. Thus when a statute enumerates the things upon 
which it is to operate, or forbids certain things, it is ordinarily to be construed as 
excluding from its operation all things not expressly mentioned. See Thayer v. State, 335 
So.2d 815, 817 (Fla. 1976); Dobbs v. Sea Isle Hotel, 56 So.2d 341, 342 (Fla. 1952); Ideal 
Farms Drainage District v. Certain Lands, 19 So.2d 234 (Fla. 1944). Cf, State ex reI. Reno 
v. Barquet, 358 So.2d 230 (3 D.C.A. Fla., 1978), cert. pending (Case No. 54,478, filed June 
26, 1978), in which the court held that s. 501.207, F. S., clearly provides the methods by 
which the state may enforce the provisions of the "little F.T.C. Act," and since the state's 
attempted enforcement of Ch. 501, F. S., was not a method provided for by statute nor 
grounded upon the law in Florida, the court affirmed the lower court's order dismissing 
the complaint. 

Applymg the foregoing authorities to the instant inquiry, s. 159.45. F. S., provides with 
particularity for the structure, organization, and powers of these industrial development 
authorities and for the composition, number, and terms and cycles of office of the 
members thereof; it does not delegate to the counties any discretionary authority to alter 
these provisions. Thus, based upon the aforecited cases, it is beyond the power of the 
boards of county commissioners to proceed in a manner other than that prescribed by 
Jaw. Accordi':lgly, it is my opinion that the Board of County Commissioners of Collier 
Gounty has not been delegated the power or discretion by the Legislature to alter the 
composition or number of members of the Collier County Industrial Development 
Authority_ Since the Legislature has already made the determination that the governing 
body of the authority shall consist of five members, the county commissioners do not 
have the authority to increase the number of members to seven. 

07S·116-September 15, 1978 

ADMINISTRATIVE PROCEDURE ACT 

DISTRICT COURT OF APPEAL MAY NOT WAIVE SERVICE 
CHARGE FOR INDIGENT APPEALING 

ADMINISTRATIVE ACTION 

To: Clyde L. Heath, Clerk, 4th District Court of Appeal, West Palm Beach 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUESTION; 

Is the clerk of the district court of appeal required to charge and collect 
a service charge or charges from an indigent person seeking judicial 
review by the district court of appeal of action takell by an 
administrative agency, board. or other body? 

SUMMARY: 

In the absence of any general laws granting any right or privilege to 
indigent persons to seek judicial review of admhrlstrative agency actions 
or decisions without payment Qf the service charge prescribed by s. 
35.22(3), F. S., or providing procedures therefor, or authorizing the clerks 
of the district courts of appeal to waive payment of such service charge 
for indigent petitioners, or authorizing or requh-ing the administrative 
agencies of the state to defray the costs Oi such judicial review 
proceedings for indigent persons, the clerks of the district courts of 
appeal are required by law, notwithstanding any petitioner's indigency, 
to charge and collect the statutorily prescribed service charge for 

284 



__ .~_~,,~_,_.A.NN!lAL REPORT OF THE ATTORNEY GENERAL ~. 078-116 

proceedings for judicial review of adminiBtrative agency actions or 
decisions docketed in the district courts of appeal. 

Your question is answered in the affirmative. 
This opinion is confined to the statutory duties and authority of the Clerk of the district 

court of appeal under the general laws of Florida, and the rights or lack thereof of 
indi~ent persons to proceed in forma pauperis in proceedings for Judicial review of 
admmistrative agency actions or decisions under the general laws of Florida. 

Section 35.22(3), F. S., requ!I,-es that the clerk of the district court of appeal, 

... upon the filing of a certified copy of a notice of appeal or petition, shall 
charge and coliect a service charqe of $50 for each case docketed, and for 
copymg, certifying or furnishing opmions, records, papers o.l' other instruments 
and for other services the same service charges as provided in s. 28.24. 
(Emphasis supplied.) 

Section 35.22(3) does not expressly or by necessary implication authorize the clerk of the 
district court of appeal to waive the prescribed service charge for indigent persons 
seeking to proceed in forma pauperis on an appeal or proceeding for judicial review to 
the district court of aPlleal from any nction or decision of an administrative agency, nor 
has any such provision been found in the Florida Administrative Procedure Act, Ch. 120, 
F. S., or specifically in B 120.68, F. S., governing judicial review of administrative agency 
actions or decisions. Neither s. 35.22(3) nor 8. 120.68 makes any provision for or grants 
any right or privilege to indigent persons to proceed in forma pau~eris in any proceeding 
for judicial review of administrative agency actions. All such l'lghts or privileges are 
matters governed by substantive law. See Harrell v. State of Florida, Department of 
Health and Rehabilitative Services, infra, n. 1.; In re Proposed Florida Appellate Rules, 
351 So.2d 981, 1020 (Fla. 1977), Commentary to Fla. R.App.P. 9.430. 

While s. 924.17, F. S., provides for a supersedeas without pavment of costs for 
indigents in criminal actions, and s. 57. 081, F. S., makes proviSIons for insolvent and 
poverty·stricken persons having actionable civil claims or demands in the COUrts to 
receive the services of the courts, eheriifs, and clerks of the county in which they ::-eside 
without charge, these statutes do not apply to 01' govern administrative actions or 
agencies or the judicial review of administrative agency actions or decisions, or the clerks 
of the district courts of appeal, and do not purport ttl grant any right or privilege to 
indigent persons to proceed in forma pauperis in any proceeding for judicial review of 
any admmistrative agency action or deciSIOn in the appellate courts. I am not aware of 
any general law which authorizes the derk of a district court of appeal to waive the 
statutorily prescribed service charge in question for any indigent persw, appealing from 
or seeking judicial review of an administrative agency action or decision or. in any 
manner providing for in forma pauperis proceedings in any action or proceeding for 
judicial review of such administrative actions or decisions. Neither am I aware of any 
general law authorizing or re~uiring the courts or administrative agencies of the state 
to defray the costs of such judiciaJ review of administrative actions for indigent 1?ersons 
or otherwise providing a cost·free meane for indigent petitioners to obtain such Judicial 
review at the' expense of the state, 

Since the general laws are silent on the subject matter of your inquiry and the 
underlying issues implicit therein, and pending enactment of general legislation 
governing such matters, I must conclude that the clerks of the district courts of appeal 
may not waive the statutorily prescribed service charge for indigent persons appealing 
from or 1?etitioning for judicial review of an administrative agency action or decision in 
the distl'lct courts of appeal, and that indigent petitioners in such review proceedings 
have no statutory right or privilege to proceed in forma pauperis in any such p"'oceeding 
for iudicial review. Cf. Orlwein v. Schwab, 410 U.S. 656, 658·61 (1973), in which the 
United States Supreme Court upheld imposition of an appellate court filing fee upon 
indij:rent persons seeking judicial review of an administrative order denying increased 
welfare benefits, on the ground that petitioners had not demonstrated an interest of 
sufficient constitutional significance to entitle them to proceed in forma pauperis therein; 
Harrell v, Dep't H.R.S., No. 78·33 (4 D.C.A. Fla., 1978), stating that the court had no 
statutory aut.hority to require an administrative agency to furnish a transcript of agency 
proceedings at the agency's expense, even though the petitioner for judicial review 
qualified under s. 57.081, F. S., as an insolvent or poverty-stricken person for p\U'poses 
of avoiding prepayment of court costs, filing feas, and service of process fees, and holding 
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that the court did not have the statutory authority to order a state admillistrative agency 
to furnish a transcript of agency proceeding!l at the agency's expense, notwithstanding 
the petitioner's indigene'-, and that such lack of statutory authority could not be 
circumvented on state or federal constitutional grounds. The court observed that "[ilfthe 
legislature decides that indigent petitioners ought to be provided at state expense a 
transcript of agency proceediiigs it may so provide by appropriate legislation." (Emphasi~ 
supplied.) It was also held in Harrell that s. 21, Art. I, State Const., relating to access to 
the courts, "does not apply to a cause of action seeking judicial review of an unfavorable 
administrative agency decision aifectingwelfare assistance under A.F.D.C. or the Food 
Stamps Program." See also Bowel' v. Connecticut General Life Insurance Company, 347 
So.2d 439 (3 D.C.A. Fla., 1977), in which the court affirmed a trial court's order denying 
an application, pursuant to s. 57.G81, F. S., seeking to charge a county for the costs of 
transcribing and preparing a record on appeal in a civil action. The court stated at 440: 

l<'lult, the statute does not include the costs of transcribing and preparing 
records on appeal in civil matters. Second, transcribing of the trial court 
proceedings is not a function or service by the court or the clerk . . . . 

Florida Rule of Appellate Procedure 9.430 prellcribes the method by which an indigent 
may seek review WIthout payment of costs or fees or giving security therefor. That i:ule 
provides in pertinent part that "[a] party who has the right to seek review without 
payment of costs shall file a motion in the lower tribunal, with an affidavit showing hie 
lOability to pay fees and costs or to give security therefor." (Emphasis Bupplied.) 
However the "right" referred to in the i:ule must be granted by and found in some 
statute. See Harrell, supra, n. 1, stating that the rights of indigents to proceed with an 
appeal without payment of costs Or fees is a matter governed by substantive law; and In 
re Proposed Florida ApIlellate Rules, 351 So.2d 981, 1020 (Fla. 1977), in which it is stated 
in the Commentary on Rule 9.430 that the rule "is not intended to expand the rights of 
indigents to proceed V'lith an aPPt:al without payment of fees or costs. The existence of 
such rights is a matter governed by substantive law." Thus, Rule 9.480 does not purport 
to authorize the clerk of a district court of appeal to waive costs or fees or the g'lving of 
security therefor, nor does it in terms grant to or vest in indigent petitioners any right 
or privilege to proceed in forma pauperis in proceedings for judicial reVlew of 
administrative agency actions or decisions. Neither does it authorize or require 
admillistrative agencIes to bear or defray any such costs of judicial review of 
administrative agency actions or decisions for indigents or to provide any services at the 
expense of the state or local government. 

There is no general1aw granting any right or privilege to indigents to seek jUdicial 
review of adrriillistrative agency actions or decisions without payment of statutorily 
prescribed costs, fees, or service charges, or providing the procedures therefor. Neither 
IS there any general law authorizing the clerk of a district court of appeal to waive such 
costs for indigents, or authorizing administrative agencies to bear or defray such costs 
for indigent petitioners. Therefore, I am of the opfrtion that the clerk of the district court 
of appeal is required by the express terms of s. 35.22(3), F. S'l notwithstanding any 
petitioner's indigency, to charge and collect the statutorily prescnbed service charge for 
each case or proceeding for judicial review of an administrative agency action or decision 
docketed in the district court of appesl. Any question as to the constitu\:1(;uality of s. 
35.22(3), F. S., as applied to an indigent petitioner, must be determined by the Florida or 
United States Supreme Court-not by this office-in allpropriate and direct proceedings 
brought for that purpose. Cf, State v. Dwyer, 332 So.2d 333 (Fla. 1976). I am not 
empowered to i:ule tEat any general law or the application thereof to any person is 
unconstitutional. 
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078·U7-September 19,1978 

COMMUNITY COLLEGES 

BOARD OF TRUSTEES NOT EMPOWERED TO PROVIDE 
FOR PROXY VOTING BY MEMBERS 

078·117 

To: Herman A. Heise, President, Board of Trustees of Indian River Community College, 
Fort Pierce 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTIONS: 

1. Is it possible for an absent board member to authorize a proxy vote 
at commuirlty college board of trustees meetings? 

2. Which is the most appropriate description in board minutes when 
all board members present vote affirmatIVely (or negatively): Motion 
carried unanimously; all present voted afiiimatively (or negatively); 
other? 

SUMMARY: 

In the absence of statutory authority, the board of trustees of a 
community college disirict is not empowered to provide for proxy voting 
by the members of the board. The board of trustees must comply wIth a 
rule of the State Board of Education which requires the board to keep 
minutes which reflect the individual vote of each member present on all 
matters on which the board takes action. 

AS TO QUESTION 1: 

Your first question is answered in the negative. 
Section 230.753(2)(a). F. S., provides: 

There is created as a body corporate for each community college district a 
board of trustees which, under statutes and other rules and regulations of the 
state board, has all powers necessary and pro-.Eer for the governance and 
operation of the respective community colleges. (Emphasis supplied.) 

Section 230.753(7). F. S., authorizes the board of trustees to appoint a community 
college president who "shall be the executive officer and corporate secretary of the board 
of trustees as well as the chief administrative officer of the community college." 
(Emphasis supplied.) 

While a public corporation does not possess the full corporate powers and duties 
conferred upon private corporations, State Department of Citrus v. Huff, 290 So.2d 130 
(2 D.C.A. Fla •• 1974), cert. denied, 295 So.2d 632 (Fla. 1974), it does operate and carry out 
its powers and duties in a manner similar to that of a general or private corporation. 
Attorney General Opinion 068-44. An examination of the provisions of part II of Ch. 230, 
F. S., reveals that the board of trustees of a community college closely resembles the 
board of directors of a private corporation in exercising its statutorily prescribed 
corporate powers and functions. Thus. legal Pri:!11es relating to the use of J.lroxy voting 
by the directors of a general corporation are ogous to and mny be applied to your 
question. In this respect, the law IS clear that, in the absence of a statute to the contrary, 
a director is required to attend meetings of the board and may not vote by proxy. 19 
C.J.S. Corporations s. 750; Greenberg v. Harrison, 124 A.2d 216 (Conn. 1956); In re Acadia 
Dairies, Inc .. 135 A. 846 (Del. Ch. Ct., 1927). q~ s. 230.753(6), F. 8;.1. providing that it is 
the "duty of the chairman of each board of trustees to notify the uovernor. in writing, 
whenever a board member fails to attend three consecutive remliar board meetings in 
anyone fiscal year, which absences may be grounds for removal" Also cf, ss. 607.131(7) 
and 607.134, F. S. 

Similarly, in the absence of statutory authority or valid corporate bylaws so 
authorizing. a stockholder may not vote by proxy. 18 C.J.S. Corporations s. 550. Cf, ss. 
607.097(3) and (4) and 607.101, F. S., which expressly authorize Shareholders to vote in 
person or by proxy. 
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With regard to public officers moreover! it is well established th&t such officers may 
not delegate those functions and duties which involve the exercise of discretion. State v. 
Inter·American Center Authority, 84 So.2d 9 (Fla, 1955); Florida Dry Cleaning and 
Lauhdry Board v. Cash and Carry Cleaners, Inc" 197 So. 550 (Fla. 1940)i 67 C.J.S. Officers 
s. 104, AGO's 078·68, 06844, 068·6. See also Turk v. Richal'd, 47 So.2d 543,544 (Fla. 1950), 
in which the Florida Supreme Court observed that U(tJhe governing body of a 
municipality can act validly only when it sit:; as a join.t body duly assembled pursuant to 
such notice as may be required by law." Clearly, the act of votin~ on officlal business 
before the board cannot be characterized as a mere ministerial functlOu of a public officer; 
it is an exercise of the legislative power which may not bfJ performed by an agent in the 
absence of authorization by the Legislature. See Rich Printing Co. v. McKellar's Estate, 
330 S.W.2d 361, 380 (Tenn. Ct. App., 1959), in which the court stated, among other things: 

Of course an elected officer cannot delegate one to hold the office to which he 
has been elected in the ;1bsence of statutory authority so to do, nOT to cast his 
vote for him. (Emphasis supplied.) 

Cf. AGO 078-89 in whkh this office held that Florida law does I10tlennit one to 
delegate to un agent the authority to register to vote for him or her; an AGO 073·260 
concluding that the Legislature, unless specifically prohibited, has the authority to extend 
to voters the privilege of voting by proxy. 

As administrative agencies, community college district boards of trustees may exercise 
only those powers specifically or by necessary implication granwd by statutes; moreover, 
if there is any dnubt as to the existence of authority, it shoUld not be exercised. Attorney 
General Opiruons 072-319, 078-12, 078-56, 078-67. and 0'l8.68; see also State ex rei. 
'1reenberg v. Florida State Board of Dentistry, 297 So.2d 628 (1 D.C.A. Fla., 1974), cert. 
dismissed, 300 So.2d 900 (Fla.. 1974); Gessner v. Del-Air Corporation, 17 So.2d 522 (Fla. 
1944). My examination of part II of Cn. 230, F. S .. reveals no provision therein which 
either expressly or impliedly authorizes members of the board of trustees of a community 
college district to cast their votes by proxy. Nor do 1 find any statute which nermits the 
board to adopt a rule authorizing proxy voting. Therefore, it is clear that your question 
must be answered in the negative. 

AS TO QUESTION 2: 
Although s. 230.753 and s. 230,754., F. S., providing for the establishment, organization, 

duties, and powers of community college boards of trustees do not set forth any rules of 
procedure gaverning meetings of such boarns, rules of the State Board of Education 
provide l'ertinent guidelines. See s. 230.753(2)(a), F. S., providing that the board of 
trustEles shall have "under statutes and other rules and regUlations of the state board fof 
education] ... all powers necessary and proper for the governance and operation of'the 
respective community collegefl"; and s. 230.754(1) and (2)(e), F. S. ST)ecifically, the State 
Board of Education haa adopted Rule 6A.::'4.247(1)(b), F,A.C., relatiJ.ig to the contllnts of 
minute!; to be kept of meetings of the board of trustees: 

(b) Minutes, COD.tsnts. 1'he minutes shall lIhow the vote of each member 
preaent on all matters on which the board takes action. It shall be th,J duty of 
each member to see that both the matter and the vote thereon are properly 
recorded ih the minutes. , .. (Emphasis supplied.) 

See also s, 286,011(2), F. S., requiring that minutes of a meeting of a public body shall be 
promptly recordsd and open for public inspection. 

It is a well-established principle of statutory construction that when a statute by its 
own terms enumerates the things upon which it is to operate, it excludes from its 
operation all things not expressly mentioned. Thayer v. State, 335 So.2d 815, 817 (Fla. 
1976); In re Advisory Opinion of the Governor Civil Rights, 306 So.2d 520, 523 (Fla. 1975); 
Dobbs v. Sea Isle Hote}, 56 So.2d 341, 342 (Fla. 1952). Morwver, a legislative directive 
that a thing be done in a certain way operates to prohibit its being done any other way. 
Alsop v. Pierce, 19 Sv.2d 799 (Fla. 1944). Applying these rules to yOUt' inquiry, it is clear 
that the board of trustees is not authorized to record votes in a mannel:' other thnn that 
presCTlbed by Ru1e 8A-14.247(1)(b), supra. 

Furthermore, it has been held in many jurisdictions that swtutory or charter 
provisions which prescribe the manner in which the governing body of a public agencY' 
IS to vote are mandatory, and a failure to comply witli them is fatal to any action taken. 
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See generally, 62 C.J.S. Municipal Corporations s. 403 and cases cited therein. This view 
has been adopted in Florida in the case of Nelson v. State ex ret. Axman, 83 So.2d 696 
(Fla. 1953), in which the court held that where the minutes of a city council meeting 
showed that an ordinance was "carried by a unanimous vote," the ordinance was invalid 
because it failed to reflect the yeas and nays on the ultimate passage of the ordinance as 
required by the municipal charter. The Nelson court relied heavily on a Michigan case
Steckert v. City of East Saginaw, 22 Mich. 104 (1870), in which it was held that the record 
of a vote on a mUnicipal ordinance which demonstrated that the ordinance was adopt€d 
"unanimously on call' was invalid as it did not comport with a statute requiring that the 
vote of each councilman be entered on the minutes. 

It is apparent that Rule 6A·14.247(l)(b}, supra, contemplates that the minutes record 
the vote (affirmative 01' negative) of each member present on each issue before the board. Cr. s. 286.012, F. S. Under such circumstances, it would appear that neither of the first 
two alternatives presented by your inquiry comports with the requirements of said rule; 
the minutes should reflect the names of each person present and his vote on a particular 
matter. The board is not authorized by law to deviate from the procedures set forth in 
Rule 6A.14.247(1)(b), supra, for the reasons outlined above; therefore, the votes should be 
recorded in the manner contemplated by the rule and no other method is permissible. 

07S·1l8-September 27, 1978 

COUNTIES 

DEDICATION AND VACATION QIo' COUNTY ROADS AND STREETS 

To: Robert Bruce Snow, Hernando County Attorney, Broolzsville 

Prepared by: Frank A. Vickory, Assistant Attorney General 

QUESTION: 

Maya county legally divest iwelf of owne:rship and control of certain 
dedicated streets and :roads in a subdivision, and transfer to a 
homeowners' association the ri~ht to exercise ownership and control of, 
and to maintain, the streets ana roads? 

SUMMARY; 

A county is statutorily authorized in the sound discretion of the board 
of county commissioners to close and vacate demcated roads and streets 
designated on a recorded subdivision plat. Such authority must be 
lawfUlly exercised in the interest of the general public welfare and may 
not invade or violate individual property rignts. The county is not 
authorized, however, and cannot in any manner legally conveyor 
transfer the ownership and control of the vacated roads or streets to a 
homeowners' association as such, but upon lawful vacation thereof the 
abutting fee owners hold the title in fee simple to the vacated roadways 
or streets to the center th2reof unburdened and unencumbered by the 
public's prior easement to use such roadways or streets for travel. The 
county would not be liable to any abutting fee owners as a result of 
closing or vacating such roadways or streets unless an abutting owner is 
therel:iy deprived of and suffe:rs a consequent loss of access to his 
property. An abutting fee owner would also have a private or implied 
easement and cause of action to enforce such easement for access or 
egress or travel as against the homeowners' association or other abutting 
owners seeking to obstruct such access and use of and travel upon the 
vacated, now private, roads and streets. 

According to your Jetter, several miles of platted roads or streets in a large subdivision 
in Hernando County were dedicated to the public and accepted by the county through its 
approval for recording of the subdivision plat and its acceptance of the dedication of the 
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streets and roads contained thereon. A property owners' association representing the 
majority, though not all, of the residents and property owners of the subdivision has 
requested the county to relinquish its control, ownership, and maintenance of the 
dedicated streets and roads and turn over this control, ownership, and maintenance to 
the association in order that it might not only maintain such streets and roads but also 
restrict access to and within the subdivision to its residents and property owners. As 
attorney for the county, you ask whether the board of county commIssioners may legally 
transfer its ownershi~ and control of the streets and roads to the association and, if it 
does so, whether it WIll be subject to any liability as a consequence of its actions. 

Initially, it is necessary to consider the elements and effect of a dedication. A dedication 
is simply the donatin15 or appropriating of one's own land for use by the public. That is, 
the owner of the dedicated property is precl\lded from using it in any way inconsistent 
with the public's use thereof. There are two essential requisites to a finding of a 
dedication of property to the public. There must first be a clearly manifested intent by 
the owner of property to dedicate it to public use. Second, the public, through its 
authorized a~ents or officials, must clearly manifest its intent to accept the dedication. 
City of MiamI v. Florida East Coast Railway Co., 84 So. 726 (Fla. 1920); Roe v. Kendrick, 
200 So. 394 (Fla. 1941). An offer of dedication to the public can be accomplished by 
making and recording a plat and selling Jots with reference thereto, tlle method 
apparently employed in the instant situation. See, e.g., Florida East Coast Railway Co. v. 
Worley, 38 So. 618 (Fla. 1905); Miami Beach v. UndercliffRealty and Investment Co., 21 
So.2d 783 (Fla. 1945); and see s. 177.081, F. S. It appears from your letter that the 
dedication of roads and streets in the subdivision in question was properly acce~ted by 
the appropriate county officials and I, therefore, assume that a proper <iedicatJOn has 
taken place. 

The effect of a dedication does not operate as a grant of the dedicated propert,Y but 
rather by way of an estoppel in pais. That is, the legal title to the property remams in 
the grantor (or his vendees) while the public takes the beneficial use of the property. 
Effectively, then, the fee remains in the grantor (or his grantees) while the public 
acquires only a right of easement in trust, so long as the dedicated land is used for the 
intended purpose of the dedication. The grantor (or grantees-abutting lot owners) is 
precluded from using the property in any way inconsistent with the public use. Burkhart 
v. City of Fort Lauderdale, 156 So.2d 752 (2 D.C.A. Fla., 1963), decision quashed 168 So.2d 
65 (Fla. 1964); Florida State Turnpike Authority v. Anhoco Corporation, 107 So.2d 51 (3 
D.C.A. Fla., 1959); Robbins v. White, 42 So. 841 (Fla. 1907). Absent a contrary showing, 
not made evident here, the legal title of the grantor-subdivider in properly dedicated 
proI?erty passes to the grantees of lots sold in reference to a plat, which lots abut the 
dedicated streets. Their title extends to the center of the streets subject to the public 
easement. Walker v. Pollack, 74 So.2d 886 (Fla. 1954)j Smith v. Horn, 70 So. 435 (Fla. 
1915); New Fort Pierce Hotel Co. v. Phoenix Tax Title Corp., 171 So. 525 (Fla. 1936); 
United States v. 16.33 Acres of Land in County of Dade, 342 So.2d 476, 480 (Fla. 1977); 
c{., Emerald Equities v. Hutton, 357 So.2d 1071 (2 D.C.A. Fla., 1978), wherein the court 
held that, when a single owner conveys to the county the title to or an easement in a 
roadway which is later abandoned by the county, that owner or his successors takes back 
or retains title to all the abandoned property unless the owner is a subdivider who has 
later conveyed lots (and his interest in the abutting road) which abut the dedicated 
roadway to separate owners without specifically reserving any reversionary interest in 
the roadway. In such a case, the generru rule prevails that the abutting owners on each 
side of the abandoned or vacated road become the fee owners out to the center line. See 
also ss. 177.085(2} and 336.12, F. S. These purchasers acquire their title, however, subject 
to the easement of the public in the dedicated property. Smith, supra; New Ft. Pierce 
Hotel Co., supra; Gainesville v. Thomas, 54 So. 780 (Fla. 1911). 

Your inquiry does not state that the dedicator or subdivider reserved any reversionary 
interest or rights in the streets and roads in the plat in question. I assume, therefore, for 
the purposes of this opinion, that no such rights exist in or under the plat. However, if 
such plat was made and recorded in the public records before July 1, 1972, and if no 
action has since been brought to establish or enforce any such reversionary rights, they 
are now barred and unenforceable by operation of s. 177.085(2), F. S. See also 16.33 Acres 
of Land in County of Dade, supra, and Emerald Equities, supra. 

It seems evident that the governin~ body of Hernando County does not "own" the 
streets and roads in the subject subdivision which were dedicated for public use. The 
public has an easement to use the streets and roads, but there is no legal title to the 
property vested in the county which it can conveyor transfer to the homeowners' 
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association. Nevertheless, counties in Florida have the statutory authority to close and 
vacate any county streets, roads, alleyways, or other places used for travel. Section 
336.09(1), F. S., provides: 

(1) The commissioners, with respect to property under their control may in 
their own discretion, and of their OWrl motlOn, or upon the request of any 
agency of the state, or of the federal government, or upon petition of any person 
or persons, are hereby authorized and empowered to: 

(a) Vacate, abandon, discontinue and close any existing public or priunte 
street, alleyway, road, highway, or other place used for travel, 01' any portion 
thereof, other than a state or federal highway, and to renounce and disclaim 
any right of the county and the public in and to any land in connection 
therewith; 

(b) RenoWlce and disclaim any right of the county and the public in and to 
any land, or interest therein, acquired by purchase, gift, devise, dedication or 
prescription for street, alleyway, road or highway purposes, other than lands 
acquired for state and federal highway; and 

(c) Renounce and disclaim any right of the county and the public in and to 
land, other than land constituting, or acquired for, a state or federal highway, 
delineated on any recorded map or plat as a street, alleyway, road or highway. 
(Emphasis supplied.) 

Upon termination of the easement acquired by the public in the dedicated r.roperty, s. 
336.12, F. S., provides that the title of the fee owners in the property shall be freed and 
released therefrom. 

The act of any commissioners in closing or abandoning any such road, or in 
renouncing or disclaiming any rights in any land delineated on any recorded 
map as a road, shall abrogate the easement theretofore owned, held, claimed or 
used by or on behalf of the public and the title of fee owners shall be freed and 
released therefrom . . . . (Emphasis supplied.) 

Hence, upon the lawful, statutorily prescribed vacation of the public's easement, the title 
to the fee of the dedicator or of his successors, or of the abutting lot owners, is freed of 
and released from the easement; therefore, those property owners who own land abutting 
the street or road would, Ullon surrender, have unencumbered fee title to the center of 
the right-of-way. Cr., Emerald Equities, Inc., supra. 

Applying the foregoing principles and statutes to the instant case, I conclude that the 
board of county commissioners has statutory authority to close and vacate the dedicated 
and platted roads and streets in question in accordance with the statutes, but may not 
by conveyance by deed or any othel' instrument of conveyance transfer the ownership 
and control thereof to the association. The title in fee simple to the vacated road beds or 
rights-of-way to the center thereof would remain, unburdened or unencumbered, in the 
abutting fee owners who presumably could, if they so chose, conveyor transfer a portion 
of their property to the homeowners' association (assuming it is so organized and legaliy 
capacitated to hold the legal title thereto) for roadway purposes and control and 
maintenance thereof. As a caveat, it should be noted that if the general public is using 
the roads and streets in question (including public service vehicles such as garbage 
trucks, police, fire, or emergency vehicles), then the county should not close or vacate the 
roads or streets in question if such vacation would be injurious to the public welfare or 
violate individual property rights. It has been noted: ". . . [T]he power to vacate streets 
cannot be exercised in an arbitrary manner, \vithout regard to the interest and 
convenience of the public or individual rights." McQuillin lffunicipal Corporations s. 
30.186a. Hence, absent a determination by the county commission that the general public 
welfare would benefit from vacation, it should not be accomplished, and in any event, the 
roads or streets can be vacated onl~' in accordance with the statute as discussed above 
and titb thereto cannot be legally conveyed or transferred to the homeowners' 
association. 

You also ask whether the action of the county in closing and vacating the roads and 
streets in the subdivision would subject it to liability in inverse condemnation based upon 
a loss of access to the abutting lot owners, As a practical matter, the facts delineated in 
your inquiry suggest that the homeowners' association does not propose to restrict the 
access of any of the resident or nonresident abutting fee owners to any of the platted 
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streets or roads or any property within the subdivision. Therefore, no cause of action in 
inverse condemnation could arise in such factual situation. However, a right of access to 
one's own property is a propelty right. Hence, an abutting fee owner may be entitled to 
compensation from a public body when it closes or vacates a public street for the 
consequent loss of such access on the theory that a property right has been taken without 
compensation. See, e.g., Pinellas County v. Austin, 323 So.2d 6 (2 D.C.A. Fla., 1975). 

An abutting owner, it should also be noted, would, upon vacation of the property, have 
a cause of action to enforce his right of access or private easement for roadway pW'poses 
as against the homeowners' association or other abutting owners who may obstruct 
access or travel upon any of the vacated roads. Such private (impJied) easement would 
arise by virtue of conveyances and sales made with reference to the recorded plat which 
creates a private right to have the space marked on the plat as streets and roads remain 
open for ingress and egress atld the uses indicated by tlie designation. As stated by the 
Florida Supreme Court in City of Miami v. Florida East Coast Ry. Co., 84 So. 726, 729 
(Fla. 1920): 

The platting of land and the sale of lots pursuant thereto creates as between 
'..:ie grantor and the purchaser of the lots a private right to have the space 
marked upon the plat as streets, alleys, parks, etc., remain open for ingress and 
egress and the uses indicated by the designation. (Emphasis sUpplied.) 

See also McCorquodale v. Keyton, 63 So.2d 906 (Fla. 1956); Burnham v. Davis Islands, 
Inc., 87 So.2d 97 (Fla. 1956); Reiger v. Anchor Post Products, Inc., 210 So.2d 283 (3 D.C.A. 
Fla., 1968), holding that the rights of abutting or adjacent purchasers depend upon 
principles of law applicable to private property rather than public dedication since tliese 
rights depend upon a "private easement implied from sale with reference to a plat 
showing streets [etc.)" rather than upon any dedication to the public generally. 87 So.2d 
at 100. And see, Monell v. Golfview Road Association, 359 So.2d 2 (4 D.C.A. Fla., 1978), 
wherein the court held that the rights of common owners of an easement on and for the 
purposes of a private road are limited to the pw-pose for which the easement was 
established and may not be exercised in derogation of the rights of other common owners. 
Hence, the court granted an injunction requiring a homeowners' association to remove 
speedbumps it had placed on the roadway which substantially invaded and violated the 
right of a particular homeowner to use his easement on the private road to get to his 
house and property. Cr., Emerald Equities, Inc., supra; 16.33 Acres of Land, supra; and 
AGO's 078-88 and 078-63. 

078·1l9-0ctober 10,1978 

DEPARTMENT OF BANKING AND FINANCE 

NOT AUTHORI7,ED TO DETERMINE VALIDITY OF A SPECIAL 
DISTRICT OR TO CONSTRUE POWERS OF 

BOARD OF COUNTY COMMISSIONERS 

To: Gerald A. Lewis, Comptroller, Tallahassee 

Pr:~pared by: Jerald S. Price, Assistant Attorney General 

QUESTIONS: 

1. In January 1975, did Leon County, a noncharter county, have the 
authority to create, by county ordinance, Falls Chase Special Taxing 
District with an independent governing body and budget under as. 
125.0l(5)(a) and 165.041(2), F. S.? 

2. Does a noncharter county have the authority to create, by county 
ordinance, a special taxing district with an independent governing body 
and budget under as. 125.01(5)(a) and 165.041(2), F. S.? 

3. What is the scope of authority of the Division of Securities under 
Ch. 51'1, F. S., to review the status of bonds issued by special districts 
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which were su,bject to bond validation proceedings in circuit court, in 
light of s. 75.09, F. S.? 

SUMMARY: 

The fiscal duties of the Depmtment of Banking and Finance under part 
III of Ch. 218, F. S., do not require or authorize that department to 
determine the validity of a special district or the validity of any 
ordinance of 1\ board of county commissioners creating a specinl district. 
The Falls Chase Special TlUdng District ha<; ~,een the subject of a bond 
validation proceeding pursuant to s. 75.09, F, S., from which no appeal 
was taken, wherein the validity of that district was put in repose. COunty 
ordinances are elltitled to a }!resumption of validity. BondS issued by a 
special district (which falls Within the definition of "political subdiv'.sion" 
in s. I.Ol(9), F. S.) are exempted from re~tration under part I of Ch. 517, 
F. S., although a I'dealer" or "salesman' falling within the definitions of 
those terms in part I of Ch. 517 must register with the Department of 
Banking and Finance even though he is selling or dealing in such exempt 
securities. 

AS TO QUESTIONS 1 and 2: 

As your first two questions raise essentially the same issues, for the purpose of this 
opinion, they will be considered and answered together. 

The portion of Ch. 218, F. S., which is pertinent to your questions is part III (the 
"Uniform Local Government Financial Management and Reportin;r A,t"). Under part III 
of Ch. 218, the duties and authority of the Department of Banidng and Finance are 
sllecific and limited. In examining the provisions of part III. I have found no language 
which, on its face, require::! or authodzes the department to inquire iuto or make any 
official determination of the constitutional or statutory validity of any special district or 
to construe the constitutional or statutory powers of a board of county commissioners. 

Section 218.32, F. S., requires that every unit of local government submit an annurJ 
financial report. Secth-Ill 218.31(1), F. S., defines "unit of local government" as meaning 
ua county. municipa!i'". or special district." If a special district falls within the definition 
of "[dJependent special district" set forth in s. 218.31(6), F. S., then, uncler Ch. 3D· 
140.02(2}, F.A.C. (Rules of the Department of Banking and Finance), that district's 
financial statement is to be "included as a part of the financial statements of the local 
governing authority and shall be audited in conjunction with the audit of the local 
governin~ authority." (Emphasis sUJ,'plied.) Section 218.31(6), F. S., defines a dependent 
special district as "a special district whose governing head is the local governing 
authority, ex officio, or otherwise, or whose budget is established by the local government 
authority." (Emphasis supplied,) "Local governing authority" is defined by s. 218.31(3), 
F. S., as "the ~overning body of a unit of local general purpose government." (Emphasis 
supplied.) "UOlt of local general purpose government" is defined by s. 218.31(2), F, S., as 
"a county or a municipality established by general or special law." However, if the 
district in question is an independent special district (as defined in Ch. 218), then the 
district, and not the local governing authority, is responsible for submitting the annual 
financial statement to the Department of Banking and Finance. Chapter 3D·140.03(4), 
F.A.C., 'equires independent special districts to "[p]repare and submit complete annual 
financial statements for examination by the [district's] auditor." And. Ch. 3D·140.03(6}, 
F.A.C., requires that the financial statement specified in Ch. 3D·140.03(4) be filed by the 
independent special district with the Department of Banking and Finance. Section 
218.31(7), F. S., defines H[iJndependent fOpecial district" as: 

... a special district whose governing head is an independent body, either 
appointed or elected, and whost> budget is established independently of the local 
governing authority, even though there may be appropriation of funds 
generally available to a local governing authority involved. {Emphasis 
supplied.} 

Cr., s. 218.34(4), F. S., providing that "[t]he local governing authority may, in its 
discretion, review and approve the budget or tax levy of any Hpecial district located solely 
within its boundaries." While it is apparent that the Departm"nt of Banking and Finance 
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must determine, according to the statutory definitions referred to above, whether a 
special district's own governing head or that of the local governing authority (i.e .• the 
county) is responsible for submitting the required annual financial statement, it is not 
apparent to me, nor do I find any clear implication, that the Department of Banking and 
Finance may go beyond such a determination and inquire into the authority of any local 
governing authority to create either an independent or dependent special district. And, 
as I have already observed, there is no express authorization in Ch. 218, F. S., for the 
department to so inquire into or construe the powers of a duly elected board of county 
commissioners or the validity of a special district created by ordinance of a county 
pursuant to geMral law. In order to fulfill its statutory obligations under Ch. 218, it 
appears that the department need only determine the composition of the "governing 
head" of the district and the method by which its budget is established so as to apply the 
statutory definitions cited above. Upon making such determinations based on the 
statutory definitions, the department can then make a proper determination as to where 
responsibility rests for submitting the annual financial statement. The l'ulemaking 
authority given to the department by s. 218.33(2), F. S., similarlY fails, either expressly 
or by necessary implication, to provide any authority to the department to enact rules 
other than those "reasonable rules and regulations regarding uniform accounting 
practi~es and procedures by units of local government." It is fundamental that 
administrative agencies, including the Department of Banking and Finance, have only 
such powers and authority as have been granted by express or necessarily implied 
statutory authority, and that, where there is doubt mgarding the lawful existence of a 
power being exercised by an administrative agency, such doubt should be resolved 
against the further exercise of such power. Edgerton v. International Company, 89 So.2d 
488,490 (Fla. 1956); State ex rei. Greenberg v. Florida State Board of Dentistry, 297 So.2d 
628, 636 (l D.C.A. Fla., 1974): cerf. dismissed, 300 So.2d 900 (Fla. 1974); City of Cape Coral 
v. GAC Utilities, Inc., of Florida, 281 So.2d 493, 495 (Fla. 1973); Division of Family 
Services v. State, 319 So.2d 72, 76 (1 D.C.A. Fla., 1975); Florida State University v. 
Jenkins, 323 So.2d 597, 598 (1 D.C.A. Fla., 1975); Williams v. Flozida Real Estate 
Commission, 232 So.2d 239, 240 (4 D.C.A. Fla., 1970). And, in order for an administrative 
agency to proceed under implied-rather than express-powers, there must first clearly 
exist some express duty or power from which the Implied power is to be derived. Molwin 
Inv. Co. v. Turner, 167 So. 33 (Fla. 1936). I Would alSo note that, since certain duties and 
powers have been clearly and expressly imposed on or granted to the department by part 
III of Ch. 218, F. S., it should be inferred that no other powers or duties are contemplated 
by part III. Thayer v. State, 335 So.2d 815, 817 (Fla. 1976); Dobhs v. Sea Isle Hotel, 56 
So.2d 341, 342 (Fla. 1952). 

Also, any duly enacted ordinance of a county is entitled to a presumption of validity 
until the courtff-not this office or any other agency of the executive branch-rule 
otherwise. See Union Trust Co. v. Lucas, 125 So.2d 582, 587 (2 D.C.A. Fla., 1960): City of 
Miami V. Kayfetz, 92 So.2d 798,801 (Fla. 1957); State v. Ehinger, 46 So.2d 601,602 (Fla. 
1950). These cases affirm the presumption of validity to which municipal ordinances are 
entitled, but were all decided prior to municipal home rule and therefore are equally 
applicable to the construction of the ordinances of a present-day noncharter county. See 
also, Rose v. Town of Hillsboro Beach, 216 So.2d 528 (4 D.C.A. Fla., 1968), stating that 
ordinances are subject to the same rules of construction as are statutes. A fundamental 
rule of statutory construction is that of a statute's entitlement to a presumption of 
validity. Shevin v. Metz Construction Co., Inc., 285 So.2d 598 (Fla. 1973). 

Moreover, Ch. 75, F. S., provides for judicial validation of bond issues such as the one 
about which you have inquired. Not only does the decree in such a proceeding validate 
the bonds, but it also "may include the validation of the county, municipality, taxing 
district, political district, subdivision, agency. instrumentality or other public body itself." 
The bonds in question were the subject of such a proceeding in circuit court and one of 
the findings of the court set forth in the final judgment (f!'om which no appeal was taken) 
was that the Falls Chase Special Taxing District "is a legally organized and existing 
special taxing district within the meaning of Chapter 165 and 125, Florida 
Statutes .... " And, the final order stated, inter alia, that H[tJhe Charter of the District 
is valid and in compliance with the laws of the State of Florida." The conclusiveness of 
the decree in such a bond validation proceeding as to future challenges to the validity of 
the issue is emphasized by the language of the statute and by a long line of judicial 
decisions cpnstruing the statutes providing for validation proceedings. Section 75.09, 
F. S., proVldes: 

294 



·l 

ANNUAL REPORT OF' THE ATTORNEY GENERAL 078·119 

If the jud~ent validates such bonds. certificates or other otzligations, which 
may include the validation of the county, municipality, taxing district, political 
district, subdivision, agency, instrumentality or other public body itself and any 
taxes, aSllessments or revenues affected, and no appeal is taken within the time 
prescribed, or if taken and the judgment is affirmed, such judgment is forever 
conclusive as to all matter.:! adjudicated against plaintiff and all parties affected 
thereby, including all pruperty owners, taxpayers and citizens of the plaintiff, 
and all others having or daiming any right, title or interest in property to be 
affected by the iSBuance of said bonds, certificates or other obligations, or to be 
affected in any way'thereby, and the ~!ruidity of said bonds, certificates or other 
obligations or of any taxes, assessments or revenues pledged for the payment 
thereof, or of the proceedings authorizing the issuance thereof, including any 
remedies provided for their coll\!ction, shall never be called in question in any 
court by any person or party. 

In Thompson v. Town of Frostproof, 103 So. 118, 119 (Fla. 1925). the court stated that 
"the purpose of a decree validating and confirming bonds .•• is to put in repose any 
question of law or fact that may be subsequently raised affecting the validity of such 
bonds." It has also been stated that: 

Such validation proceedings involve a determination not only of the authority 
of an agency or governmental unit to issue bonds or revenue certificates. but 
also whether the iSBuing authority may lawfully expend the proceeds of the 
bond issue for the contemplated purpose. [Crowe v. City of Jacksonville Beach, 
167 So. 2d 753, 755 (1 D.C.A. Fla., 1964)] 

In accord: Lipford v. Harris, 212 So.2d 766, 768 (Fla. 1968); Wright v. City of Anna Maria, 
34 So.2d 737, 739 (Fla. 1948): State ex rei. Harrington v. City of Pompano, 188 So. 610, 
626 (Fla. 1938). I would also note the duties of the state attorney in a bond validation 
proceeding under s. 75.09, F. S. Section 75.05, F. S., requires that notice of a proceeding 
under s. 75.09, F. S., be served on the state attorney for the judicial circuit in which the 
district in question lies, and requires that "if in the opinion of the state attorney, the 
issuance of the bonds or certificates in question has not been duly authorized. defense 
shall be made by said state attorney." And, in State v. Sarasota County, 159 So. 797, 800 
(Fla. 1935). the court emphasized thin duty of the state attorney. stating: 

[Ilt is the duty of a state attorney upon whom process has been effectuated in 
a bond validation proceeding, to carefully examine the petition and, if it 
appears to him, or if he has any reason to believe that said petition is defective, 
insufficient, or untme or if in his opinion the issuance of the bonds in manner 
and form as proposed, is not legally authorized, to make such defense to the 
petition as to him shall seem p:ooper. 

Therefore, it would be inappropriate for me to comment upon the validity of the Leon 
County ordinance creating the Falls Chase Special Taxing District or to make any official 
comment upon the validity of the Falls Chase Special Taxing District itself, when that 
special district's validity has been expressly adjudicated in a bond validation proceeding 
pursuant to s. 75.09, F. S. The foregoing comments should also illulotrate why I deem it 
to be both unnecessary and inappropriate at this time for me to address your second, 
hypothetical question. To do so would require me to indirectly comment upon the validity 
of the Falls Chase Special Taxing District. 

AS TO QUESTION 3: 

Your third question rEilates to the powers of the Division of Securities of the 
Department of Banking and Finance under part I of Ch. 517, F. S. (the "Sale of Securities 
Law"). While, as I have explained above in detail. a bond validation proceeding under 
Ch. 75, F. S., puts questions regarding the validity of the bonds "in repose," this question 
may be answered simply by reference to the various provisions in part I of Ch. 517 which 
establish the scope of the division's jurisdiction, under that part, as to both the type of 
securities and classes of persons and entities subject to regUlation. The introductory 
paragraph and subsection (1) of s. 517.05, F. S., provide: 
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Except as otherwise expressly provided, the provisions of this part shall not 
apply to any of the following classes of securities: 

(1) Any security issued or guaranteed by the United States or any territory 
or insular possession thereof, by the District of Columbia, or by any state of the 
United States or political subdivision or agency thereof. (Emphasis supplied.) 

In the absence of any definition of "political subdivision" in and for the pUlJloses of 
part I of Ch. 517, I must turn to the definition of political subdivision provided in s. 
1.01(9), F. S.: 

The words "public body," "body politic" or "political subdivision" include 
counties, cities, towns, villages, special tax school districts, special road and 
bridge districts, bridge districts and all other districts in this state. (Emphasis 
supplied.) 

The Le~s1ature has instructed that the definitions provided in s. 1.01(9), F. S., are to be 
used "[l]n construing these statutes and each and every word, phrase, or part hereof, 
where the context will permit." I would note that the phrase, "[e]xcept as otherwise 
provided." at the beginningofs. 517.05, F. S., appears to refer to s. 517.12(1), F. S., which 
provides that a "dealer" or "salesman" (as those terms are defined in s. 517.02(4) and (6), 
F. S.), must register with the Department of Banking and Finance even if he is selling 
securities which, like those of a special district, qualify as exempt securities under s. 
517.05, supra. (See also, Ch. 78435, Laws of Florida, amending or repealing various 
sections of Ch. 517, F. S., which take effect November 1, 1978.) 

078-120-0ctober 11, 1978 

TAXATION 

MUNICIPAL OCCUPATIONAL LICENSE TAX-APPLICATION TO 
BUSINESS IN INTERSTATE COMMERCE 

To: Thomas A. Bustin, City Attorney. Clearwater 

Prepared by: Maxie Broome, Jr., Assistant Attorney General 

QUESTION: 

Is a business that publishes or prints a television guide outside the 
municipality's jurisdiction and diStributes such publication to hotels 
within the municipality and throughout the state to hotels, and Which 
also engages in such business in states other than Florida, subject to the 
occupational license tax pursuant to s. 205.042(3), F. 8.? , 

SUMMARY: 

A business that publishes and prints television guides outside a taxing 
municipality's junsdictionand ilistributes such pUblications to hotels 
within the municipality and throughout Florida, and whose sales 
representatives solicit advertising within the taxing municipality which 
is run in television guides subsequently published and delivered to hotels 
within the municipality from which the ~des are distributed by such 
hotels to their gu.ests and others, is not, m the absence of engaging in 
separable and distinct local activities or incidents other than the 
solicitation and the delivery, or in the absence of a pel"nlanent business 
location, liable to the occupational license tax provided for in s. 205.042(3), 
F. S. 

Section 205.042, F. S., authorizes the governing body of an incorpol'ated municipality 
to levy, by appropriate resolution or ordinance, an occupational license tax for the 
privilege of engagIng in or managing any business, profession, or occupation 'within its 
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jurisdiction. Subsections (1) and (2) of s. 205.042, F. S., provide that the tax may be levied 
on any perS(ln who maintains a permanent bUsiness location or branch office within the 
municipa1it~ for the privilege of engaging in or managing, respectively, any business in 
itsjurisdictlOn, or any profession or occupation within itsjurisdlctionj whereas subsection 
(3), upon which your question is founded, authorizes municipalities to levy an 
occupational license tax on: 

Any person who does not qualify under the provisions of subsection (1) or 
subsection (2) and who transacts any business or engages in any occupation or 
profession in interstate commerce, if such license tax is not prohibited by s. 8 
of Art. I of the United States Constitution. 

The facts set forth in your memorandum of facts indicate that the television guide is 
published or printed outside the jurisdiction of the City of Clearwater and is distributed 
through hotels throughout Florida with distribution of the guide occurring from such 
hotels which receive free advertising on the c-Over of the guide. One third of the 
publication is devoted to advertising space which is sold by the publisher of the guide. 
Although sales representatives of such publisher solicit advertising in the City of 
Clearwater, no branch office is maintained by the fublisher in Clearwater, but rather the 
business has its principal office in the City 0 Largo. You state that it has been 
"represented that such business is also conducted in several other states," but no 
evidence has been presented to me to document any such out-of-state business or the 
nature and extent or details thereof. Apparently, however, any such out-of·state business 
activities or transactions originate and transpire outside of your city's jurisdiction and 
any such incidents of "local activity" in other taxing jurisdictions cannot be made the 
basis or fulcrum to justify or support taxation in and oy the City of Clearwater. As stated 
in AGO 078·52, it is not sufficient to find that this publisher and distributor is engaged in 
business or in interstate commerce elsewhere, but such publisher must be engaged in 
business or interstate commerce within the jurisdiction of the City of Clearwater in order 
for it to fall within the taxing power of the city under s. 205.042(3), F. S. In these 
circumstances, and assuming that the only local activity or distinct "incident of (any) 
interstate commerce" taking place within the City of Clearwater is the solicitation of 
advertising in the city (and subsequent delivery of. the television guide to hotels within 
the city from which the guide is distributed to their guests), the publisher/distributor and 
its business activities described above do not appear to fall within the purview of s. 
2Q5.042(3}, F. S. It is apparent that each case must be determined on the basis of its own 
Imique facts, and that the question of what constitutes the transaction of business in 
interstate Commerce or separable and distinct local incidents rendering such interstate 
business activities or transactions liable to local taxation requires legislative or judicial 
findings of fact which are beyond the scope of the powers of my office. See AGO's 078-22, 
076·234, 075-208. and 072-236. However, unless the publisher/distributor in question 
engages in separable and distinct local activities or incidents, other than the solicitation 
of advertisements and the delivery of the television guide to hotels within the city from 
which the guide is distributed by such hotels to their guests and others, the 
publisher/distributor would not be liable to taxation within the city under s. 205.042(3), 
F. S., and any attempted taxation of such solicitation and delivery activities would 
probably violate the Commerce Clause of the United States Constitution. 

Assuming arguendo that the publisher/distributor in question is engaged in interstate 
commerce, the city may impose an occupationrulicense tax upon the person transacting 
business in interstate commerce if not prohibited by the Commerce Clause of the United 
States Constitution. The Commt;'rce Clause does not operate to relieve those engaged in 
interstate commerce from their just share of the tax burden occasioned by local incidents 
or activities of such instrumentalities of interstate commerce. See Armstrong v. City of 
Tamp-a, 118 So.2d 195 (Fla. 1960); Green v. Western Union Telegraph Company, 123 So.2d 
712 (Fla. 1960); City of Jacksonville v. Florida Fresh Water Corporation, 247 So.2d 739 
(1 D.C.A. Fla., 1971). The Armstrong decision, supra at p. 199, sums up the cases 
interpreting the limitation or s. 8, Art. I of the Constitution of the United States: 

The sum of the cases simply is that if the local tax has the effect of excluding 
or precluding or impeding the flow of commerce into and between the states 
then the tax is offensive to the quoted constitutional provision . . . . This is so 
even though it might not be discriminatory in nature or aimed at interstate 
commerce for the benefit of intrastate commerce . . . . 
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In Real Silk Hosiery Mills, Inc. v. City of Portland, 268 U.S. 325 (1925), it was held that 
a state statute which required persons going from place to J?lace soliciting orders for 
goods for future delivery, and receiving payment or any deposlt I)f money in advance, to 
secure a license and give bond conditioned for iinal delivery of goods ordered, violated 
the Commerce Clause of the United States Constitution insofar I~s it was made to apply 
to agents soliciting orders in a state, which orders were to be forwarded to a 
manufacturer in another state and filled by C.O.D. shipments. 

In Best & Co. v. Maxwell, 342 U.S. 389 (1946), the court foumd that a state statute 
levying an annual privilege tax of $250 on every person Or corporation, not a regular 
retail merchant in the state, who displayed samples in any room rented or occupied 
temporarily for the purpose of securing retail orders unconstitutionally discriminated 
agronst commerce when the only tax to which regular retail merlchants in the state were 
subject was a tax of $1 per annum for the privifege of doing bu.siness, even when they 
engaged in the sale of goods by sample in display rooms at places other than those in 
which their reta" "tores were located. 

And, in Memphis Steam Laundry v. Stone, 342 U.S. 389 (1952), the court held that a 
state tax upon persons soliciting business for laundries not licensed in the state 
unconstitutionally burdened interstate commerce, whether such tax was regarded as one 
on the solicitation of business or on the activities of picking up and delivering laundry. 

As a general rule, municipal occupational license taxes will not be prohibited if there 
are sufficient "local incidents" separable from interstate COmmerce. See AGO's 073·162 
and 073·172 and Olan Mills, Inc. v. City of Tallahassee, 100 So.2d 164 (Fla. 1958). The 
factual determination of what is separable from the scheme of interstate or 
intermunicipal business activity is to be made in the first instance by local authorities. 
Attorney General Opinion 073-162. Note that the United States Supreme Court in 
Nippert v. City of Richmond, 327 U.S. 416 (1946), laid down the rule that it is not 
sufficient to find "some local incident which migbt be recognized as separate and distinct" 
from the interstate commerce becaul>e such an approach would subject all interstate 
commerce to state taxation and without regard to the substantial economic effects of the 
tax upon the commerce: 

... For the situation is difficult to think of in which some incident of an 
interstate transaction taking place within a state could not be segregated by an 
act of mental ~astics and made the fulcrum of the tax. All tnterstate 
commerce takes place within the confines of the states and necessarily involves 
"incidents" occurring within each state through which it passes or with which 
it is connected in fact. And there is no known limit to the human mind's 
capacity to carve out from what is an entire or integral economic p'rocess 
particular phases or incidents, label them as "separate and distinct" or 'local," 
and thus achieve its desired result. 

The United States Supreme Court expressed in Nippert concern for the cumulative 
effect of flat municipal taxes laid in succession upon the itinerant merchant as he passes 
from town to town. It is apparent that the Florida Supreme Court recognizes the concern 
expresse.d in Nippert, for in the Armstrong case, suprc;., the court found a fiat sum license 
tax, which the City of Tampa attempted to impose, exc!uBory ofinterstate commerce, for 
the simple reason that its tax had to be paid as a condition precedent to engaging in 
interstate commerce. The court further pointed out that a privilege tax is burdensome 
for the fact that it is subject to being duplicated by every community entered by the 
solicitors who are engaged in the interstate transaction. 

Several cases in this state have dealt with the issue of municipal taxation of businesses 
located within the state which do not have a business location or office within the taxing 
city. In Cason v. Quinby, 53 So. 741 (Fla. 1910), a flat sum privilege tax ordained by the 
City of Lake City was held uncollectible from the travelirig salesman of a nonresident 
aluminum company. Similarly, in Wilk v. City of Bartow, 97 So. 307 (Fla. 1923), the court 
held a flat sum privilege tax ordinance of the City of Bartow unenforceable against the 
well·known Fuller Brush solicitor. In Myers v. City of Miami, 131 So. 375 (Fla. 1930), the 
City of Miami 'Nas held to be without power to collect a flat sum privilege tax from the 
Real Silk Hosiery solicitors. In Duffin v. Tucker, 153 So. 298 (Fla. 1934), the court held 
that the solicitation of sales and the subsequent delivery of the items sold were not 
subject to local occupational licensing other than by the municipality wherein the home 
office was located because of the intermunicipal character of the sales operation. And 
iinally, in Olan Mills, Inc., supra, it was held that a fixed sum license tax Imposed upon 
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photographers as a condition to exel-eising the privilege of engagil'g in that business was 
uncollectible from solicitors representing a nonresident photographer whose business 
constituted interstate commerce. 

The effect of the foregoing case law was that the city could not cal"Ve out of the 
interstate (or the intermunicipal) process the incident of solicitation as a separate and 
distinct aspect of the transaction upon which the tax could be imposed. As noted in 1sem 
v. City of West Miami, 244 So.2d 420 (Fh. 1971), it generally has been held that an 
activity may not be put under mandate to revenue license if it is inseparable from a 
scheme of activity outside the licensing municipality's jurisdictional limits. Cf. AGO 076-
234. Moreover, pursuant to s. 205.063, F. S., vehicles used by any person licensed under 
Ch. 205, F. S., for the sale and delivery of tangible personal property at either w~10lesale 
or retail from his place of business on which a license is paid shall not be construed to 
be a separate place of business, and no license may be levied on sueh vehicles or the 
operators thereof as salesmen or otherwise by a municipality, any other law to the 

. contrary notwithstanding. Of. Con Agra v. City of Pensacola, 286 So.2d 605 (1 D.C.A. Fla., 
1973), holding that a city ordinance imposing a license for the privilege of using the city's 
streets for distributing or delivering merchandise by a wholesaler located and licensed in 
another county contravened the precursor statute of s. 205.063, F. S., containing 
essentially the same provisions. 

The case of West Point Wholesale Groc. Co. v. City of Opelika, 354 U.S. 390 (1957), 
presented a factual situation analogous to yours. There, the city imposed a fiat sum 
annual privilege tax of $250 upon any firm engaging in the wholesale grocery business 
which delivered groceries in the city from points outside the city. The appellant's only 
contact with the city was the solicitation of orders and the delivery of goods. The court 
relied on Nippert, supra, in holding that the city could not impose the tax since such tax. 
being based only on appellant's minimal contact with the city, would have a substantial 
exclusory effect on interstate commerce. 

And. in Dunbar-Stanley Studios. Inc. v. Alabama. 393 U.S. 537 (1969), the court. in 
finding the act of photography to be a local activity. separable from the interstate process 
on which the license tax could be levied. held that solicitation and delivery were minimal 
activities within a state and without which the interstate commerce could not exist. 

Other factors, in addition to solicitation and delivery, that should be consid()red are: 
Where the advertising and distribution contracts are entered intoj where the orders for 
the advertisements or pUblications are accepted or approved; and where payment for the 
advertising or publications is made. The occurrence of these activities within the city 
limits appears to provide a "separable local incident" upon which an occupational hcensu 
tax can be imposed. See Graybar Electric Co. v. Curry. 189 So. 186 (Ala. 1939); atrd, 308 
U.S. 513 (1939). 

In the final analysis, I am unable to perceive any sound conceptual difference betwoen 
the temporary presence of salesmen or solicitors and the subsequent delivery of goods 
(as in the foregoing cases), and the solicitation of advertisements and the subsequent 
delivery of the publication containing such advertisements (as in your case). Accordingly, 
your question. as stated, is answered in the negative. 

078-121-0ctober 12, 1978 

MUNICIPALITIES 

VOLUNTARY ANNEXATION 

To: Bryan W. Henry, City Attorney, Tallahassee 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUESTION: 

Must property proposed to be annexed under 8.171.044, F. S. (voluntary 
annexation), meet the requirements set forth in s. 171.043, F. S.? 
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SUMMARY: 

The standards or characteristics Bet forth tn B. 171.048, F. S., are not 
required to be m.et by property, the voluntary annexation of which is 
proposed by petitiion of tlie property owner or owners pu.rsuant to B. 
171.044, F. S. 

Section 171.043, F. S., begins: 

A municipal governing body may propose to anne." an aren only if it meets the 
general standards of subsection (1) and the requirements of either subsection 
(2) or subsection (3). (Emphasis supplied.) 

This language appears on its face to refer to that form of annexation (involuntary) whi.ch 
is proposed by ordinance of the municipality (undE'r s. 171.0413, F. S.i. In 8. 171.0413(1), 
F. S., it is provided in pertinent part: 

An ordinance proposing to annex an atea of contiguous, compact, 
unincorporated territory shall be adopted by the got'crning body of the annexing 
municipality pursuant to the procedUre for the adoption of a nonemergency 
ordinance established by s. 166.041. (EmphasiS supplied.) 

The emphasized language from s. 171.0413 indicates that involuntary annexation is 
proposed by the municipal governing body (by ordinance). The abov(,.quoted provision is 
followed by the requirement and procedures for referendum approval. Section 
171.042(1)(b), F. S., provides: 

(1) Prior to commencing the annexation procedures un.der s. 171.0413, the 
governing body of the municipality shall prepare a report setting forth the 
plans to provide urban services to any area to be annexea, and the report shall 
include the following: 

.. 
(b) A statement certifying that the area to be annexed mede the criteria in 

s. 171.043. (Emphasis supplied.) 

There is no mention in s. 171.042, F. S., of annexation carried out under s. 171.044, 
F. S. (voluntary annexation), nor is there any requirement that the prerequisites of s. 
171.042 (WhiCh incorporates the standards or characteristics of s. 171.043, F. S.) be 
complied with as a prerequisite to annexation under s. 171.044. There is, similarly, 110 
reference in s.171.044 to either s. 171.043 or s. 171.042. Following the 1974 Legislatl'l'e's 
revision of Ch. 171, F. S., by Ch. 74·190, Laws of Florida, s. 171.044 contained an expre.s 
reference to "real property in an unincorporated area which meets the standards of s. 
171.042 . ..• " (Emphasis supplied.) I observed in AGO 075·66 that there was evidence 
to suggest that the reference In s. 171.044 to "the standatds of B. 171.042" might have 
been the result of a drafting error and that the 1974 Legislature may have intended to 
refer to the standards in s. 171.043. However, in 1975, subsequent to my ohservation in 
AGO 075-66, the Legislature enacted Ch. 75-297, Laws of Florida, which simply deleted 
from. s. 171.044 any reference to s. 171.042 and did not add any reference to s. 171.048. 
And, in amending various provisions of Ch. 171, F. S. (including s. 171.044), on at least 
two occasions since 1975, the Legislature has not in88rted in B. 171.044 any reference to 
s. 171.043, nor has it reinserted in s. 171.044 the former reference to s. 171.042. 

As shown above, s. 171.043-irrespective of s. 171.042-begins by stating that "[aJ 
municipal governing body may propose to r/,anex an area only if .•.• " Under s. 171.044, 
F. S., it seems clear that voluntary annexa{ion is proposed by the petition of the property 
owners, rather than by the ordinance which the governing body enacts if it accedes to 
the petition of the property owners. Section 171.044(1), F. S., provides: 

The owner or owners of real property in an unincorporated area of a county 
which is contiguous to a munjci~ality and reasonably compact may petition the 
governing body of said muniCipality that said property be annexed to the 
municipality. (Emphasis SUpplied.) 
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That it is the property ownem' petition l'eferred to above which proposes voluntary 
annexation under 8. 171.044 is made even more apparent by Mubsectinn (2) of s, 171.044. 
F. S., which provides in pertinent part: 

Upon determination by the governing body of the municipalitv that the petition 
beal'fl the signatures of all owners of property in the ::mia proposed to be 
annexed [proposed by the petition]. the governing body may, at any regular 
meeting, adopt a nom~mergency ordinnn('c to annex eaid property nnd redefine 
the boundary lines of the municipality to include the said property. !Emphasis 
supplied.) 

Therefore. it if! my opinion that the standards or characteristics set forth in fl. 171.043, 
F. S., are required to be met only when involuntary annexation is proposed by ordinance 
of a municipal governing body under s. 171.0413, F. S .• and the only conditions clearly 
imposed on voluntary annexation under s. 171.044, F. S., are those which are contained 
in f'l, 171.044 ii.e., that the property be contiguous and reasonably compact, and that the 
municipal governing body establish the sufficiency of the property owner£,' petition and 
comply with the stat(ld notice requirements). As these c~\rtain conditions or prerequisites 
are expressly set. forth in s. 171.044, I must apply the rule {\f construction that, where the 
Legislature expressly includes certain requirements in a sta~.ute, other requirements not 
expressly included are impliedly excluded from the operntiOl'l of that statute. Thayer v. 
State. 335 So.2d 815, 81"i {Fla. 1976\; Dobbs v. Sea Isle Hotel, 58 So.2d 341, 342 (Fla. 1952). 

Your question is answered in the negative. 

071H22-0ctober 20,1978 

SHERIFFS 

PURCHASE OF SUPPLIES BY COMPETITIVE BIDS 

To: Ernest Ellison, Auditor General. Tallahassee 

Prepared by: J(1$~m Wilson. A.9sistant Attorney Gerwai 

QUESTIONS: 

1. Is a county sheriff, by law, i'equired to utilize a system of 
competitive bids when purchasing goods for hi.s office? 

2. In the absence of an express or implied statutory requirement for 
bidding, are there circtmwtances under which the sheriff should or must 
mnke purchases on competitive bids, such as the effectuation of "public 
poIi('y" or all a matter of "good business" or because to do so would serve 
the "('ommon good" or in light of such other relevant considerations as 
may exist? 

3. In th~ absence of the sheriff's being required as a mutter of law 01' 
other considerations to secure competitive bids in malting purchases, 
may he do BO, and, if so, may he expend reasonable amounts of the public 
funds of his office in so doing (such as advertising costs}? 

SUMMARY: 

In the absence of statutory requirement for competitive bidding, 
sheriffs are not required by law or public policy to enter into competitive 
bidding in malting purchases of goods, supplies, and equipment. Sheriffs 
may, hut are not required to, utilize a system of competitive bids when 
purchasing goods, supplies, and equipment for their offices and may 
expend reasonable amounts of public funds to advertise for and secure 
liuch bids. 
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AS TO QUESTION 1: 

YOW' mst question is directed to whether sheriffs are required by law to pW'chase 
goods and equipment for his office by competitive bidding. Assuming that there are no 
special laws or general laws of local application that impose such a requirement upon a 
sheriff of a particular county, your question is answered in the negative. 

As this office has previously stated, sheriffs, although constitutional officers, are cQunty 
administrative officers wholly dependent upon statutory authority for their powers and 
duties, as are other county administrative officers. See AGO's 076-171 and 075-161; see 
also White v. Crandon, 156 So. 303, 305 (Fla. 1934); Lang v. Walker, 35 So. 78 (Fla. 1903); 
67 C.J's. Officers s. 102. The general powers and duties of sheriffs are set forth in Ch. 30, 
F. S. An examination of Ch. 30 and of Jh. 125, F. S., relating generally to counties, 
reveals no provision requiring sheriffs or any other county officer to utilize a competitiv/~ 
bidding system when making pW'chases. A statute which formerly required counties to 
submit to competitive bidding in purchasing goods, supplies, and materials (s. 125.03, 
F. S. 1969), was repealed by Ch. 71-14, Laws of Florida, amending s. 125.01, F. S., to 
implement the home rule provisions of s. 1, Art. VIII, State Const. The counties may now 
provide by ordinance for the procedure to be used in that county for purchasing 
materials, equipment, and supplies or may deal with each contract or purchase on an 
individual basis, with or without competitive bidding, as may best serve the public 
interest. Attorney General Opinion 071-366. Even so, sheriffs are statutorily guaranteed 
their independence from the counties in making purchases. Section 30.53, F. S., provides 
in pertinent part: 

The independence of the sheriffs shall be preserved concerning the purchase ,;l; 
supplies and equipment, selection of personnel, and the hiring, firing and settin,.? 
of salaries cf such personnel . . . . 

See AGO 057-369, in which this office stated that a provision containing subste.ntially 
the same language as s. 30.53, F. 8., see Ch. 57-368, Laws of Florida, authori:~ed the 
sheriff to make his own purchases. To require him to submit his needs to the hoard of 
county commissioners for competitive bids V!7onld effectively take away his purchasing 
power and place:it back in the board of count)· commissioners. Neither s. 30.53, F'. S., nor 
any oth~r provision of Ch. 30 requires that sheriffb take competitive bids in pt\rchasing 
goods, supplies, and equipment; s. 30.53, F. S., :10wever, does grant the sheriff the 
discretion and power to make his own pW'chases and to select his personnel subject only 
to certain conditions not applicable to the instant inquiry. 

Additionally, sheriffs are not subject to the competitive bidding requiremenu, contained 
in part I, Ch. 287, F. S., the State Purchasing Laws. Part I, Ch. 287 (except s. 287.055, 
F. S.), applies only to the purchase of commodities by state agencies. The aheriff as a 
county officer is not a state agency and thus is not subject to the competil;ive bidding 
requirements contained therein. Cf. AGO's 076-202, 074-154, 074.-7, 073-374, and 073·32. 

Thus, my examination of Ch. 30, F. S •• and the general laws of the state relating to 
sheriffs fails to reveal any requirement that a sheriff purchase his goods, supplies, and 
equipment through competitive bidding nor has any ~enerallaw of local appUcation or 
special law imposing such a requirement on a sheriff been brought to my attention; 
accordingly, I am of the opinion that sheriffs are not required by general. law to enter 
into competitive bidding in making purchases of goods, $upplies, and equ.ipment. 

AS TO QUESTION 2: 

Your second question is directed to whether, in the absence of a stat/ute so requiring, 
sheriffs should or must make such purchases by competitive bidding i.n light of "public 
policy." In this regard, you refer to several opinions issued by my pre,decessor in which 
this office stated that, although a l.egal requirement to take competitive bids may not 
exist, the strong public policy of this state suggests, if not requires, that expenditures of 
public funds be made by competitive bf.dding whenever possible. See AGO's 051-396 and 
066-9. You refer to AGO 057-369 in which this office stated that, although it did not 
appear that sheriffs were required by law to take competitive bids, "public poUcy 
indicates that competitive bids should be taken even when not required by law; and I 
believe it would be in the public interest to receive them." See also AGO 058-61 which 
states: 
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[A]lthough there is no expressed requirement that contracts for the erection, 
construction or alteration of State buildings be let on competitive bids, the 
public interest in such matters requires that continued recognition of this 
extremely stron~ public policy be maintained for the common good. This 
fundamental policy is so firinly a part of the operation of the State of Florida, 
that unless Bome extreme emergency or unusual circumstance exists, whereby 
the best interest of the State will not be served by adherence thereto, this policy 
must be maintained. (Emphasis supplied.) 

In contrast, this office stated in AGO 073-259 that "[tJhere is no common law rule or 
public policy which mandates that a public body utilize competitive bidding procedures." 
(Emphasis supplied.) 

This office is without the authority to declare what the public policy of the state is or 
should be; that is the prerogative of the Legislature. Cf. State ex. reI. Cummer v. Pace, 
159 So. 679, 681 (Fla. 1935); State v. Barquet, 262 So.2d 431 (Fla. 1972); Golden v. 
McCarty, 332 So.2d 388 (Fla. 1976) (that which is harmful or injurious to public is for 
Legislature to decide). The Legislature has not required sheriffs, under the general laws 
of this state, to take competitive bids when making purchases. In fact, s. 30.53 appears 
to assure the sheriffs' independence in making purchases and to grant them the 
discretion and power to determine the manner ir;. which purchases are to be made subject 
only to the limitation that their discretion may not be abused or illegally exercised. Thus, 
the Legislature has not declared it to be the public policy of this state that expenditures 
of public funds be made only by competitive bidding. See 82 C.J.S. Statutes s. 352 ("Public 
policy is declared by the action of the Legislature, not by its failure to act."). 

Moreover, I am not aware of any Florida court which has expreS1.1y held that, in the 
absence of a statute requiring competitive bidding, the public policy of the state requires 
that competitive bids be taken although the courts have recognized the public policy 
involved in competitive bidding statutes. See Anderson v. Fuller, 41 So. 684, 687 (Fla. 
1906) ("The purpose and intent, of the law in requiring Buch contracts to be let to the 
lowest responsible bidder for the work is to secure the public improvement at the lowest 
reasonable cost."): Wester v. Belote, 138 So. 721, 724 (Fla. 1931), in which the COUlt 
stated: 

Laws of this kind requiring contracts to be let to the iowest bidder are based 
upon public economy, [and] are of great importance to the tax payers •... 

.. 
In so far [sic] as they thus serve the object of protecting the public against 
collusive contracts and prevent favoritism toward contract<:>rs by public officials 
and tend to secure fair competitiotl upon equal terms to all bidders, they 
remove temptation on the part of public officers to seek private gain at the 
taxpayers' expense, are of highly remedial.character, and should receive a 
construction always which will fully effectuate and advance their true intent 
and purpose and will avoid the likelihood of same being circumvented, evaded, 
or defeated. (Citations omitted.) 

See also Robert G. Lassiter & Co. v. Taylor, 128 So. 14, 17 (Fla. 1930); City of Miami 
Beach v. Klinger, 179 So.2d 864 (Fla. 3 D.C.A., 1965); Armco Drainage and Metal 
Products, Inc. v. County of Pinellas, 137· So.2d 235 (2 D.C.A. Fla., 1962): cf. McQuillin 
Municipal Corporations s. 29.29 (purpose of inviting competition is to guard against 
favoritism, improvidence, extravagance, fraud, and corruption and to secure the best 
work and supplies at the lowest price practicable). In fact, Florida courts appear to be in 
accord with the general principle as stated in Mitchell v. Walden Motor Co., 177 So. 151, 
153 (Ala. 1937), 

••. competitive bidding and any requirement to accept the lowest bidder is 
purely a matter for legislative considera.tion. If not required by statute, 
competitive bidding is not necessary .... And, in tht: absence of any such 
statute, the contract may be made by any practicable method that will 
safeguard the public interest. 
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See Brown v. City of St. Petersburg, 153 So. 140 (Fla. 1933), holding thflt the authority 
granted by the city's charter to the city manager to make pUl'chases or sales could be 
exercised without competitive bidding in the absence of an ordinance, rule, or regulation 
so requiring; William A. Berbusse, Jr., Inc. v. North Broward Hospi+,al District, 117 So.2d 
550 (2 D.C.A. Fla., 1960), stating that a public body is not required unqualifiedly to award 
a contract to the lowest bidder unless tliere is a statute imposing such a requirement; and 
Armco Drainage and Metal Products, Inc. v. County of Pmellas, 137 So.2d 234 (2 D.C.A. 
Fla., 1962), in which the court, quoting with approval Rhyne's Municipal Law s. 10·6, p. 
262 (1957), stated: 

In making its contract a municipal corporation need not advertise for bids and 
let tv the lowest bidder in the absence of a charter or statutory requirement; 
nor need it let to the lOWest bidder, if, in the absence of the statutory 
requirement, it adopts a policy of advertising for bids. 

See also 63 C.J.S. Municipal Corporations s. 996. 

Thus, in the absence of a legislative or judicial determination to the contrary, it is the 
opinion of this office that, in the absence of an express statutory requirement for 
competitive bidding, a sheriff is not required as a mutter of public policy to make 
purchases on competitive bids. To the extellt and only to the extent that any previous 
opinions of this office are in conflict with this opinion" they are hereby modified and 
superseded. 

AS TO QUESTION 3: 

It was my opinion in the previous two questions that sheriffs are not required bv 
general law or by public policy to secure competitive bids in purchasing goods, supplies, 
and equipment for their offices. In the absence of such a requirement, a sheriff may 
contract "by any practicable method that will safeguard the public interest," see AGO 
071-366 quoting Mitchell v. Walden Motor Co., 177 So. 151, 153 {Ala. 1937). He is required 
only to act in good faith and to the best interest of the public and it is within his 
di.,cretion whether or not to let the cOn\;ract by means of competitive bidding. Ct. 
McQuillin Municipal Corporations s. 29.31; State ex rel. Roberts v. Knox, 14 So.2d 262 
(Fla. 1943) (discretion conferred by law on officer must be exercised according to 
established rules of law and not in arbitl'~.ry or capricious manner or for personal, selfish, 
or fraudulent motives or for any reason not supported by discretion conferred); Atlantic 
Coast Line R. Co. v. State, 143 So. 255 (Fla. 1932); Mayes Printing Co. v. Flowers, 154 
So.2d 859 (1 D.C.A. Fla., 1963) (discretion in awarding contracts may not be exercised 
arbitrarily or capriciously). See also 67 C.J.S. Officers ss. 102(a), p. 368 and 103(a), p. 372. 
Thus, a sheriff may, in the exercise of his discretion, determine that, in the b~st interests 
of the public, purchases for the sheriffs department should be made on the basis of 
competitive bidding. Indeed, as expressed in the authorities cited in response to your 
second question, purchases by competitive bids are commendable and frequently guard 
against favoritism and fraud and greatly aid in acquiring the best work and supplies at 
the lowest price possible. 

A general grant of power unaccompanied by definite direction as to how the power or 
authority is to be exercised implies a right to employ the means and methods necessary 
to comply with the statute. 67 C.J.S. Officers s. 103(a). Thus, when the law imposes a duty 
or power on an officer, it also confers by implication such powers as are necessary for the 
due and efficient exercise of those powers or duties expressly granted or such as may be 
fairly implied therefrom. See State ex rel. Martin v. Michell, 188 So.2d 684 (4 D.C.A. Fla" 
1966), cert. discharged, 192 So.2d 281 (Fla. 1966); In re Advisory Opinion to the Governor, 
60 So.2d 285 (Fla. 1952); Peters v. Ha.'1sen, 157 So.2d 103 (2 D.C.A. Fla., 1963): cf. 
Southern Utilities Co. v. City of Palatka, 99 So. 236 (Fla. 1923): Molwin Investment Co. 
v. Turner, 167 So. 33 (Fla. 1936). If a sheriff determines that in the best interest of the 
public competitive bids should be taken, he may employ any method that is reasonable 
to accomplIsh that purpose. This office and the courts of this state have held that public 
funds may be spent only for a public purpose or function which the public body or officer 
is expressly authorized by- law to carry out or which must be implied in order to carry 
out the purpose or function expressly authorized. See Davis v. Keen, 192 So. 200 (Fla. 
1939); State v. Town of North Miami 59 So.2d 779 (Fla. 1952); O'Neill v. Burns, 198 So.2d 
1 (Fla. 1967); Florida Development Corom. v. Dickinson, 229 So.2d 6 (1 D.C.A. Fla., 1969); 
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AGO's 071-28, 074-74, 074-192, and 075-299. Since it is my opinion that a sheriff within 
the scope of his duties and functions and. in his discretion may take competitive bids in 
making purchases for goods, under the foregoing authorities, public funds may be spent 
to carry out this purpose. Accordingly, he may expend reasonable sums to advertise for 
such bids if such funds are available and properly budgeted and ap.propriated. 

I am, therefore, of the opinion tl1at a sheriff may in the exercIse of his discretion 
determine that it would be in the best interests of the public if purchases for his 
department were made by competitive bidding, and to accomplish this he may expend 
reasonable funds to advertise and secure such bids. To the extent that any previous 
opinions of this office are in conflict with this opinion, they are hereby modified and 
superseded to that extent. 

078·123-0ctober 23,1978 

COUNTIES 

NOT RESPONSIBLE FOR COSTS OF TRANSFERRING 
NONINDIGENT, NONRESIDENT MENTAL HEALTH PATIENTS 

TO THEIR HOME STATES 

To: Emmett S. Roberts, Secretary, Department of Health and Rehabilitatiue Services, 
Tallahassee 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUE~rrION~ 

Does s. 394.477, F. S., amhorize or require counties to pay the costs of 
transferring nonindigent, nonresident mentally ill patients in treatment 
facilities in Florida to treatment facilities in the states of their residence? 

SUMMARY: 

Section 394.477, F. S., does not authorize or require counties to pay the 
costs of transferring l1onindigent, nonresident mentally ill patients in 
treatment facilities in Florida to treatment facilities in the states of their 
residence. 

Your question is answered in the negative. 
The letter of inquiry states that, following an audit of Florida State Hospital, the 

auditor suggested that the hospital seek an official opinion of this office as to whether or 
not under s. 394.477, F. S., "counties are responsible for the costs of transferring a non
indigent, non-resident (patient) to a treatment facility in the state of his (or her) 
residency." This opinion, therefore, is limited to that question under the terms of s. 
394.477, F. S. 

Section 394.477, F. S., provides as follows: 

No person shall be hospitalized in a treatment facility under the provisions of 
this part who has not lieen a bona fide resident of the state continuously for 1 
year immediately preceding his hospitalization. However, any person not a 
bona fide resident of the state may be hospitalized in a treatment facility 
pending transfer of said person back to the state of his residence. An indigent 
nonresident patient shall be transferred to the state of his residence at the 
CX!J.ense at: tlie county from which he was hospitalized. The treatment facility, 
WIth the approval of the department, shall retain any': nonresident who cannot 
be transferred subject to the provisions of this part. tEmphasis supplied.} 

When the language of a statute is plain and unequivocal, and conveys a clear and 
distinct meaning, there is no need to resort to rules of statutory construction. Van Pelt 
v. Hilliard, 78 So. 698 (Fla. 1918); Voorhees v. Miami, 199 So. 313 (Fla. 1940); Wagner v. 
Botts, 88 So.2d 611 (Fla. 1956); Reino v. State, 351 So.2d 853 (Fla. 1977). Under such 
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circumstances, the sole function of the court (and of this office) is to effectuate the 
legislative intent since the Legislature will be deemed to have intended what it has 
plainly expressed. See Florida State Racing Commission v. McLaughlin, 102 So.2d. (Fla. 
1958); Winter Y. Playa del Sol, Inc., 353 So.2d 598 (4 D.C.A. Fla., 1977). It is readily 
apparent from an examination of s. 394.477, F. S., that the statute applies to and governs 
the transfer of indigent nonresident patients and does not apply to or operate on 
nonindigent, nonresident patients in treatment facilities in Florida. Thus, by giving effect 
to the plain words of the statute, it must be concluded that counties are requited to pay 
the costs of transferring only indigent nonresident patients to the state of their residence. 
They are not authorized by law to pay the costs of transferring any nonindigent patient 
to the state of his (or her) residency. County funds may be expended only for those 
purposes authorized or required by statute. See, e.g., AGO's 071-28, 078-97, and 078-101. 

Moreover, it is a settled rule of statutory construction that where the Legislature has 
by express terms stated the things or objects upon which a statute is to operate, other 
things not so mentioned are impliedly excluded from the statute's operation. In re Estate 
of Ratliff, 188 So. 128 (Fla. 1939); Dobbs v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952); Thayer 
v. State, 335 So.2d 515 (Fla. 1976). This rule applies to the provisions of s. 394.477, F. S., 
so that by clear implication non indigent, nonresident patients are excluded from the 
operation of the statute. Any other interpretation of s. 394.477, F. S., would extend the 
meaning of the language of the statute to include a class of persons not referred to or 
provided for by the Legislature. 

078-124-0ctober 23,1978 

MUNICIPALITIES 

HOUSING AUTHORITIES-TAX EXEMPTION 

To: J. E. Lang, Executive Director, Housing Authority of the City of West Palm Beach, 
West Palm Beach 

Prepared by: Maxie Broome, Jr., Assistant Attorney General 

QUESTION: 

Pursuant to s. 423.02, F. S., is the housing authority of the City of West 
Palm Beach exempt from the municipal public service tax authorized to 
be imposed under s. 166.231, F. S.? 

SUMMARY: 

Pursuant to s. 423.02, F. S., purchases by the housing authority of the 
City of West Palm Beach of taxable items or services enumerated in s. 
166.231, F. S., are exempt from the excise taxes authorized to be levied by 
a municipality under s. 166.231(1), F. S., on the purchase of the taxable 
items or services enumerated therein. 

Your question is answered in the affirmative. 
Section 421.04(1), F. S., creates in each city a "public body corporate and politic" to be 

known as the "Housing Authority" of the city. 
Section 423.01(4), F. S., provides: 

(4) Such housing projects, including all property of a housing authority used 
for or in connection therewith or apPurtenant thereto, are exclusively for public 
uses and municipal purposes and not for profit, and are governmental functions 
of state concern. AS a matter of legislative determination, it is found and 
declared that the property and debentures of a housing authority are of such 
character as may be exempt from taxation. (Emphasis supplied.) 

Section 423.02, F. S., provides: 
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The housing projects, including all property of housing authorities used for or 
in connection therewith or appurtenant thereto, of housing authorities shall be 
exempt from all taxes and special assessments of. the state or any city, town, 
county, or political subdivision of the state, proVIded, however, that in lieu of 
such taxes or (;pecial assessments a housing authority may agree to make 
payments to !illy city, town, county or political subdivision of the state for 
services, improvements or facilities furnished by such city, town, county or 
political subilivision for the benefit of a housing project owned by the housing 
authority, but in no event shall. such payment exceed the estimated cost to such 
city, to:wn, county or political subdivision of the services, improvements or 
facilities to be so furnished. (Emphasis supplied.) 

Section 421.03(9)(b), F. S., defines "Housing project" to mean, inter alia, any work or 
undertaking: 

(b) To provide decent, Rafe and sanitary urban or rural dwellings, 
apartments or other living accommodations for persons of low income; such 
work or undertaking may include buildings, land, equipment, facilities and 
other real or personal property for necessary, convenient or desirable 
appurtenances, streets, sewers, water sel-vice, parks, site preparation, 
gardening, administrative, community, health, recreational, educational, 
welfare or other purposes . . . . 

and s. 422.03(2), F. S., provides: 

(2) "Housing projecf' shall mean any work or undertakinf{ of a housing 
authority pursuant to the Housing Authorities Law or any slIDilar work or 
undertaking of the Federal Government. (Emphasis supplied.) 

Section 166.231(1)(a), F. S., provides, inter alia, that a municipality may levy a tax on 
the purchase of certain !lpecified services or taxable items. Section 166.231(4), F. S., in 
pertinent part, provides that a municipality may exempt from taxation the purchase of 
such taxable items by the United States Government, the State of Florida, or any other 
"public body" as defined in s. 1.01, F. S. 

In State ex reL Burbridge v. St. John, 197 So. 131, 134 (Fla. 1942), the court stated that 
a municipal housing authority was "a real corporation, separate and distinct from that 
of the municipality," and not a "mere agency of the municipality." Thus, the housing 
authority of the City of West Palm Beach is not a "public body" within the definitive 
enumeration in s. 1.01(9), F. S., as it is neither a county, city, town, village, special tax 
school district, special road and bridge district, bridge district, nor any other district in 
this state. Further, the housing authority of the City of West Palm Beach is not the 
"United States Government" or the "State of Florida" as those terms are used in s. 
166.231(4), F. S. 

It is a general rule of statutory construction that a statute enumerating things on 
which it is to operate or forbidding certain things must be construed as excluding from 
its operation all things not expressly mentioned therein. See Ideal Farms Drainage Dist. 
et al. v. Certain Lands, 19 So.2d 234 (Fla. 1944). Dobbs v. Sea Isle Hotel, 56 So.2d 341 
(Fla. 1952), Interlachen Lakes Estates, Inc. v. Snyder, 304 So.2d 433 (Fla. 1973), Thayer 
v. State, 335 So.2d 815 (Fla. 1976). Section 166.231(4), F. S., read with the definition in s. 
1.01(9), F. S., does not apply to or embrace "public corporations" (see s. 421.03(1), F. S.) 
such as housin~ authorities. Thus, the city does not have the discretion to exempt 
housing authonties pursuant to the terms of s. 166.231(4). Housing authorities are 
specifically and expressly exempted from all taxes of the city by the statute concerned 
especially with housing authorities. See ss. 423.01(4) and 423.02, F. S. 

Section 166.231(5), F. S., provides that the tax authorized by s. 166.231(1)(a), F. S., 
"shall be collected by the seller of the taxable items from the purchaser at the time of the 
payment for such service." (Emphasis supplied.) 

In Green v. Panama City Housing Authority, 115 So.2d 560, 563 (Fla. 1959), it was held 
that s. 423.02, F. S., "preclude[s] the levy of excise taxes upon public housing 
authorities." In State of Florida v. City of West Panama City Beach, Florida, 127 So.2d 
665 (Fla. 1961), the court held that the utilities services tax (now designated as public 
service tax), is an excise tax levied and collected pursuant to general law. The excise tax 
authorized to be levied by s. 166.231(1), F. S., "on the purchase of' the designated taxable 

307 



078·124 ANNUAL REPORT OF THE ATTORNEY GENERAL 

items or services 'is analogous to the rental tax under the sales tax law on the landlord, 
and s. 423.02, F. S., exempts the housing authority of the city and its projects and 
undertakings (as defined in ss. 421.03(9) and 422.03(2), F. S.) as "the purchaser" of such 
taxable items, from any excise taxes imposed under s. 166.231, F. S., the same as it does 
the housing authority as a landlord. See State ex ret. Housing Auth. of Plant City v. Kirk, 
231 So.2d 522 (Fla. 1970), Green v. Panama City Housing Authority, supra. If the taxable 
items or services are separately metered or charged and separately billed to the 
individual tenants by the seller of such taxable items or services, they would be taxable 
to or against the individual consumer/tenant or purchaser just as a rental (sales) tax on 
a ta.'Cable commodity or item or transaction would be taxable under the sales tax law to 

• the consumer, lessee or renter, or purchaser. 
Further, in City of Orlando v. Natural Gas & Appliance Co., Inc., 57 So.2d 853 (Fla. 

1952), the court, in interpreting s. 167.431, F. S., which was the precursor of, and for 
purposes of this opinion substantially the same as, s. 166.231, F. S., specifically said that 
"the tax is upon the purchase of the commodity and is upon the person who makes the 
purchase." 

From your correspondence, I assume that in the instant case the purchaser is the 
housing authority. If the housing authority is, in fact, the purchaser of the designated 
services or taxable items, then it is statutorily exempt from the public service tax by 
operation of s. 423.02, F. S., which section provides that the housing authority's "housing 
projects" (defined in ss. 421.03(9) and 422.03(2», F. S., "shall be exempt from all taxes 
and special assessments of the state or any city, town, county or political subdivision of 
the state." <Emphasis supplied.) Thus, the Legislature, through s. 423.02, F. S., has 
expressly and specifically exempted housing authorities from all taxation, and no 
authority or discretion in such regard has been delegated to or vested in the 
municipalities by the terms of either s. 423.02 or s. 166.231, F. S. C{. Dickinson v. City 
of Tallahassee, 325 So.2d 1 (Fla. 1975), holding that the sovereign:imP;., • ity of the state 
and its agencies, county and county school board was not wal,!,~ ;"y authorizing 
constitutional provisions or implementing statutory provisions (Ch. :i. -;H, F. S.) or the 
exemption clause (s. 166.231(4), F. S.) authorizing municipalities to exempt the state from 
the tax authorized by s. 166.231(1)(a), F. S.; and s. 166.201, F. S. 

I ha"e also considered whether s. 166.231(4), F. S., in any way expressly or impliedly 
opera~es to amend or repeal s. 423.02, F. S., insofar as it appears to give the municipality 
the discretion to exempt certain governmental bodies or units in the state from taxation. 

In Miami Water Works Local No. 654 v. City of Miami, 26 So.2d 194, a labor union 
whose membership was composed of employees of the City of :Miami in the Department 
of Water & Sewers brought suit in the Circuit Court of Dade County against the City of 
Miami for a declaration of rights. The circuit court granted a motion to dismiss the bill 
of complaint and the labor union appealed to the Supreme Court of Florida. The issue in 
the case was whether Ch. 21968, 1943, Laws of Florida (the general law regulating the 
affairs and activities of labor unions and their members in the State of Florida), was 
intended by the Legislature to constitute an alteration of the existing city charter so as 
to require the city to recognize the union as an agency with which it must deal or 
negotiate concerning the matter of its employees. The court pointed out that, insofar as 
Ch. 21968 contained no reference to the City of Miami, or its employees, or to the special 
acts of the Legislature by which the city was created or its charter approved and 
established, it could only be taken as an amendment to the city charter solely by way of 
implication. In holding that Ch. 21968, 1943, Laws of Florida, did not act as such an 
amendment of the existing city charter, the court stated; 

It is an elementary proposition that amendments by implication are not favored 
and will not be upheld in doubtful cases. Before the courts may declare that one 
statute amends or repeals another by implication it must appear that the 
statute later in point of time was intendea as a revision of the subject matter 
of the former, or that there is such a positive and irreconcilable repugnancy 
between the law as to indicate clearly that the later statute was intended to 
prescribe the only rule which should govern the case provided for, and that 
there is no field in which the provisions of the statute first in point of time can 
operate lawfully without conflict. See Ferguson v. McDonald, 66 Fla. 494, 63 So. 
915; Sanders v. Howell, 73 Fla. 563, 74 So. 802; Town of Hallandale v. Broward 
County Kennel Club, 152 Fla. 266, 10 So.2d 810. 
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Generally, see also American Bakeries Co. v. Haines City, 180 So. 524 (Fla. 1938). 
In the present case, s. 166.231(4), F. S., contains no reference whatsoever to municipal 

housing authorities. Section 423.02, F. S., falls under a chapter entitled "Tax Exemption 
of Housing Authorities," and deals specifically with the tax exemption of housing 
authorities and certain discretionary payments in lieu of taxes for services or facilities 
furnished by the municipalities, whereas s. 166.231(4), F. S., falls under a chapter dealing 
generally with municipal home rule powers and municipal taxing powers. Such being the 
case, s. 166.231(4), F. S., can only be taken to be an amendment to 8. 423.02, F. S., solely 
by way' of implication. In determining whether such amendment was effected, the 
proposItions stated in the Miami Water Works case must be applied. Moreover, the two 
statutes dealing with different subjects and there being no express intention in the latter 
statute (s. 166.231, F. S.) to amend or rep.eal anything in the earlier statute (s. 423.02, 
F. S.), s. 166.231 cannot operate to impliedly amend or repeal s. 423.02, F. S. Harrison v. 
McLeod, 194 So. 247 (Fla. 1940); Scott v. Stone, 176 So. 852 (Fla. 1937). 

In reading the two statutes, it is clear that s. 166.231(4), F. S., was not intended as a 
revision of the subject matter of s. 423.02, F. S. nor is there such a positive and 
irreconcilable repugnancy between the laws as to indicate clearly that s. 166.231(4), F. S., 
was intended to prescribe the only rule which should govern the case provided for. 
Further, there is a :field (tax exemption of housing authorities) in which the provisions of 
s. 423.02. F. S., can and do operate lawfully without conflict with s. 166.231(4). Section 
423.02. F. S., contains a complete and special plan or scheme for the tax exemption of 
housing authorities and certain discretionary payments in lieu of taxes for services or 
facilities furnished by the municipalities. I can find no evidence from a study of s. 
166.231(4), F. S., that the Legislature intended to abrogate or repeal that plan, or engraft 
thereon new conditions so entirely foreig!l to the present exemption given housing 
authorities. Had the lawmaking body intended to accomplish such a PU!'Pose in a field so 
important to the state as in the field of municipal hOUSing authorities tliere is no reason 
to believe that it would not have said so in that many words, instead of leaving the 
matter to sheer speculation and conjecture. 

07S-125-0ctober 24,1978 

MUNICIPALITIES 

VACATION OF STREETS AND ROADS-RIGHTS OF 
PROPERTY OWNERS 

To: David B. Higginbottom. City Attorney, Frostproof 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTION: 

Is a municipality authomed by law to require abutting landowners 
who request vacation of a public street to prove a reversionary interest 
in the pl"operty and pay for the proportionate costs of an aPJ?raisal and 
for the proportionate appraised value of such property mterest as 
conditions to the vacation'! 

SUMMARY: 

A municipality possesses no authority under the Municipal Home Rule 
Powers Act to require property owners whose land abuts a dedicated 
public street to ('prove a reversionary interest" or any other Ql'opert-y 
mterest or property right in the stl'eetbec J?rior to and as a condition to 
the vacation of such street. The deternunation and adjudication of 
property rights is a judicial function which may not be exercised by the 
legislative branches of government; hence any such exercise by a 
municipality does not constitute a lawful exercise of a municipal 
governmental power for a municipal purpose. In addition, while the 
vacation of streets in the public interest 01" when the streets are no longer 
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required for public use is a legislative function which may be performed 
by a municipality, a municipality possesses neither >statutory nor 
constitutional authority to exact payment for or otherwise interfere with 
the property rights of landowners whose property ahuts a public street 
as conditions to or in exchlmge for the exercise of its power to vacate 
streets 110 longer required for public use. 

Your letter advises that the Frostproof City Council has adopted a "motion" which 
reads as follows: 

[I]n the future a qualified appraiser [shall] be used by the city to set the value 
of a street (to become property) when requested for closure. The person or 
persons making the request would have to bear the expense of the appraisal 
and proof of a reversionary clause. They would be notified and bills [sic] for the 
appraised property value before actual closing of the street could take place. 
Payment to be made on date of actual closing. 

Section 2(b), Art. VIII, State Const., provides in pertinent part: 

Municipalities shull have governmental, corporate and proprietary powers to 
enable them to conduct municipal government, perform municipal functions 
and render municipal services, and may exercise any power for municipal 
purposes except as otherwise provided by law. (Emphasis supplied.) 

Statutory implementation or the broad grant of home rule is provided by Cll. 166, F. S., 
the Municipal Home Rule Powers Act. Section 166.021(1), F. S., of that act states in 
relevant part that "municipalities ... may exercise any power for municipal purposes, 
except when expressly prohibited by law," (Emphasis supplied.) Thus, it is clear that the 
only limitation upon the exercise of power by a municipality is that it must be exercised 
for a municipal purpose. State v. City of Sunrise, 354 So.2d 1206, 1209 (Fla. 1977). 

Although the phrase "municipal purposes" is not defined by the constitution, it is 
defined by s. 166.021(2), F. S., as "any activity or power which may be exercised by the 
state or its political subdivisions." But see City of Miami Beach v. Forte Towers, Inc., 305 
So.2d 764, 765-769 (Fla. 1974)(Dekle, J., concurring), in which Justice Dekle observed: 

It is not the definition of municipal purposes found in ..• s. 166.021(2) that 
grants power to the municipality ... but rather the provision of ..• s. 
166.021(1) whicb expressly empowers municipalities to "exercise any power for 
municipal purposes, except when expressly prohibited by law." 

It is a fundamental principle in this state that the determination and adjudication of 
property rights is a judicial function which cannot be performed by the Legislature. 
Hillsborough County v. Kensatt, 144 So. 393 (Fla. 1932); State Plant Board v. Smith, 110 
So.2d 401 (Fla. 1959); Daniels v. State Road Dept., 170 So.2d 846 (Fla. 1964). Legislation 
which constitutes an invasion of the province of the judiciary is invalid. Thursby v. 
Stewart, 138 So. 742 (Fla. 1931); Simmons v. State, 36 So.2d 207 (Fla. 1948). Thus, while 
the vacation of streets is a legislative function which may be validly delegated to 
municipalities (see Sun Oil Company v. Gerstein, 206 So.2d 439, 440 (3 D.C.A. Fla., 1968), 
AGO 075·171), no legislative body (whether state, county, or municipal) is authorized to 
invade private property rights or require abutting property owners to prove a 
reversionary or any other interest in real property as a condition to the vacation of a 
public street. Accordingly, the ~ction taken by the Frostproof City Council does not 
constitute a municipal purpose; and, therefore, it is outside the scope of municipal home 
rule powers possessed by the municipality. 

Moreover, under the general rule, the interest acquired in land by a municipal 
corporation for street purposes is held in trust for the benefit of all the public, regardless 
of whether the corporation owns the fee or has merely an interest therein. Sun Oil 
Company v. Gerstein, supra; 30 Am. Jur.2d Highways Streets and Bridges s. 159. A 
municipality is empowered to vacate streets only when the vacation is in the public 
interest or when the street is no longer required for public use and convenience. 64 C.J.S. 
Municipal Corporations s. 1668. Consequently, in AGO 078-118, I noted, as a caveat, with 
respect to the vacation of county roads: 
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[1]f the general public is using the roads and streets in question (including 
public service vehicles such as garbage trucks, police, fire or emergency 
vehicles), then the county should not close or vacate the roads or streets in 
question as such vacation would be injurious to the public welfare or violate 
individual property rights. 

Applying these principles to your inquiry, it is clear that the city council should not 
undertake to vacate any streets in the absence of a determination that the general public 
would benefit from the vacation or that such streets are no longer required for the public 
use and convenience. 

As to whether a municipality is authorized to exact charges or payments from abutting 
landowners as a condition to or in exchange for the vacation of a public street, it is 
necessary to analyze the prol?erty interests possessed by the public and the abutting or 
adjoining landowners in public streets. 

Recently, in AGO's 078-63,078-88, and 078-118, I examined the elements and effect of 
the dedication of property for public use. There are two basic requirements to the 
existence of a valid dedication to the public. First, there must be a clearly manifested 
intention by the owner of the property to dedicate it to public use. Second, the public, 
through its authorized agents, must clearly show its intent to accept the dedication. City 
of Miami v. Florida East Coast Railway Co., 84 So. 726 (Fla. 1920); Roe v. Kendrick, 200 
So. 394 (Fla. 1941). An offer of dedication to the public may be accomplished by making 
and recording a _plat and selling lots with reference thereto. See, e.g., Florida East Coast 
Railway Co. v. Worley, 38 So. 618 (Fla. 1905); Miami Beach v. Undercliff Realty and 
Investment Co., 21 So.2d 783 (Fla. 1945); and see, s. 177.081, F. S. 

However the dedication to the public is accomplished, it is clear that such dedication 
does not have the effect of transferr-ing legal title from the grantor to the public. To the 
contrary, the fee remains in the grantor (or his grantees) while the public acquires only 

_ a right of easement in trust, so long as the dedicated land is used for the intended 
purpose of the dedication. Attorney General Opinion 078-118. Unless otherwise 
specifically provided in the conveyance, the legal title of the grantor in the dedicated 
property passes to the grantees of those lots sold with reference to a plat, which lots abut 
the dedicated streets. Their title extends to the center of the street subject to the public 
easement. Walker v. Pollack, 74 So.2d 886 (Fla. 1954); Smith v. Horn, 70 So. 435 (Fla. 
1915); New Fort Pierce Hotel Co. v. Phoenix Tax Title Corp., 171 So. 525 (Fla. 1936); 
United States v. 16.33 Acres of Land in County of Dade, 342 So.2d 476, 480 (Fla. 1977); 
cf. Emerald Equities v. Hutton, 357 So.2d 1071 (2 D.C.A. Fla., 1978). Therefore, a street 
in which the public has culy an easement when properly vacated ceases to be a street; 
the abutting landowners continue to hold fee simple title to the center of the vacated 
roadbed unencumbered by the easement. Smith v. Horn, supra; Robbins v. White, 42 So. 
841, 843-844 (Fla. 1907); AGO 078-118. 

See also s. 177.081(1), F. S., providing that every plat of a subdivision ilied for record 
must contain a dedication by the developer; s. 177.081(2), F. S., providing that all streets, 
rights-of-way, and public areas shown on plats approved by the affected local 
governments shall be deemed dedicated to the public for the uses and purposes stated in 
such plat, unless otherwise stated therein by the dedicator: s. 177.085(1), F. S., providing 
that when any landowner subdivides his land and dedicates streets or roadways on the 
plat but reserves unto the dedicator the reversionary interests in the dedicated streets 
or roadways, and therafter conveys abutting lots, such conveyance carries with it the 
reversionary interest in the abutting street to the center line, unless the landowner 
clearly provides otherwise in the conveyance; and s. 177.085(2), F. S., providing that 
prior holders of any interest in the reversionary rights in the streets and roads in 
recorded plats of subdivided lots, other than the owners of abutting lots, "shall have 1 
year from July 1, ;'972, to institute suit .•. to establish or enforce the right," and that, 
if no such action is lnstituted \vithin that time, any right, title, or interest and all right 
of reversion shall be barred and unenforceable. 

With regard to the instant inquiry, therefore, it is apparent that the Frostproof City 
Council does not "own" streets which have been dedicated to public use. Cf, AGO 078-
118 in which this office concluded that a county was not authorized to conveyor transfer 
!)wnership and control of dedicated streets to a "homeowners association" since the 
county possessed no legal title in the property which it could conveyor transfer. Under 
such circumstances, there would appear to be no legal basis upon which the city could 
require abutting fee owners to pay to secure property interests which they already 
possess. See McQuillin Municipal Corporations s. 30.189, at J_23 (ard rev. ed. 1977), 
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stating: "A municipality is not entitled to compensation for loss of a public easement in 
streets in which it does not own the fee." Accord: Lockwood & Strickland Co. v. City of 
Chicago, 117 N.E. 81, 82 (Ill. 1917), in which the court held, among other things: 

[IJt would be beyond the power of the city to grant or convey to a private 
person or corporation the ground embraced in a vacated street or alley. 
Whether a city owns the fee in an alley or merely an easement, when it is 
vacated because no longer needed for public use, the law disposes of the 
reversionary interest, and the reversionary rights cannot be granted or 
conveyed by the city .... Whether the alley was no longer needed for public 
use, and whether the publk interest would be subserved by its vacation, could 
not be made to depend on how much the city could get for it.s action. The 
legislative powers of a cit}' must be exercised for the public benefit, but that 
does not authorize a murucipality to sell or bargain legislation as a means of 
obtaining revenue. 

The State Constitution provides that all natural persons shall have the inalienable 
right "to acquire, possess and protect property .•.. " Section 2, Art. I, State Const. 
Additionally, s. 9, Art. I, State Const., provides that no person "shall be deprived 
of ... property without due process of law ..•. " Section 6, Art. X, State Const., states 
that "[nJo private property shall be taken except for a public purpose and with full 
compensation therefor •... " Thus, the acquisition, possession, enjoyment, use, and 
alienation of property and property rights are controlled by constitutional law and the 
common law. Moreover, the term "property" for purposes of the above-cited 
constitutional provisions includes more than the abutting landowner's fee Simple title. As 
stated in Seldon v. City of Jacksonville, 10 So. 457, 459 (Fla. 1891): 

There is incident to abutting property, or 'its ownership, even where the 
abutter's fee or title does not extend to the middle of the street, but only to its 
boundary, certain property rights which the public generally do not possess. 
They are the right of egress and ingress from and to the lot by the way of the 
street, and the right of light and air which the street affords. Viewing property 
to be not the mere corporal subject of ownership, but as being all the rights 
legally incidental to the ownership of such subject, which rights are generally 
said to be those of user, exclusion, and disposition, or the right to use, possess, 
and dispose of, • . ' we are satisfied that the rights just mentioned are within 
the meaning of the word "property," as it is used in this constitutional 
provision. [10 So. 457, 459 (1891) (construing s. 12, Declar. Rts., State Const. 
1885, in part a predecessor of s. 6, Art. X, State Const.).J 

See also Lutterloh v. Mayor and Council of Town of Cedar Keys, 15 Fla. 306, 308 (1875); 
City of Miami v. East Coast Ry. Co., 84 So. 726, 729 (Fla. 1920); McCorquodale v. Keyton, 
63 So.2d 906 (Fla. 1956); Monell v. Golfview Road Association, 359 So.2d 2 (4 D.C.A. Fla., 
1978). 

Accordingly, it has been held that the rights of abutting or adjacent purchasers depend 
on principles of law applicable to private property rather than public dedication sinc~ 
these rights depend upon a "private easement implied from sale with reference to a plat 
showing streets (etc.]" rather than upon any dedication to the public generally. Burnliam 
v. Davis Islands, Inc., 87 So.2d 97, 100 (Fla. 1956). An abutting landowner may be entitled 
to compensation from a public body when it vacates a public street for consequent loss 
of access to such landowner's property on the theory that aproperty right has been taken 
without compensation. See Pinellas County v. Austin, 323 So.2d 6, 8 (2 D.C.A. Fla., 1975). 
It follows, then, that the several property interests of abutting landoW'lers are subject to 
constitutional protection. Clearly the attempt by a municipality to usurp private property 
rights or property interests or to barter or seli such property rights as conditions to or 
in exchange for the exercise of its legislative power to vacate streets no longer required 
for public use, does not constitute a municipal purpose and is outside the scope of 
municipal home rule powers. 
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078-126-0ctober 24, 1978 

HOSPITALS 

DEPOSIT OF PUBLIC MONEYS-DISCONTINUANCE 
OF EMERGENCY ROOM SERVICES 

078-126 

To: M. L. Collier, Chairman, Board of Trustees of Century Memorial Hospital, Century 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTIONS: 

1. Is the Board of Trustees of Century Memorial Hospital authorized 
by s. 155.11, F. S., to deposit hospital funds in, and transfer its operating 
accounts to, a bank located in Flomaton, Alabama? 

2. Is the hospital authorized by law to discontinue its present 
tlmergency room service? 

SUMMARY: 

The Board of Trustees of Century Memorial Hospital is not authorized 
by law to designate an out-of-state bank as a depository for hospital 
funds or to deposit hospital funds in or transfer its operating accounts to 
an out-of-state bank. Neither Ch. 395, F. S., nor rules of the Department 
of Health and Rehabilitative Services require the maintenance of 
emergency room facilities as a condition to licensure under state law. 
Therefore, the board of trustees may discontinue emergency room 
service at the hospital provided that a procedure is maintained for 
handling the occasional emergency case, as required by Rule IOD-
28.55(1)(n), F.A.C., and adequate and timely notice of the discontinuance 
of such emergency room service is given to the general public and the 
ambulance or emergency servi.ce organizations in the hospital's service 
·area. 

AS TO QUESTION 1: 

Your first question is answered in the negative. 
According to information supplied to this office by the Department of Health and 

Rehabilitative Services, Century Memorial Hospital is a county-owned hospital which 
has been licensed under the provisions of Ch. 395, F. S. Chapter 155, F. S., provides for 
the establishment and operation of county public hospitals. A public hospital operating 
under Ch. 155 is governed by a board of trustees whose members are appointed by the 
Governor. Section 155.06, F. S. The chairman of the board is designated the "executive 
officer of the board of trustees" and is required to, inter alia, countersign all vouchers 
and warrants issued by the secretary and treasurer and give bond in a sum to be fixed 
by the board of county commissioners for the faithful performance of his or her duties 
in an authorized and reputable bonding company, ~. 155.07, F. S. Section 155.09, F. S., 
provides for the election of a secretary and treaS"r er whose duties include keeping a 
separate itemized account of all of the expenditures and disbursements of the board. The 
board is required under s. 155.12, F. S., to certify each year to the board of county 
commissioners "the amount necessary for the improvement and maintenance of such 
[county] public hospital" during the ensuing year; and the board of county commissioners 
"shall" at its annual meeting for the purpose of determining the amount of money or 
revenues to be raised for all county purposes, levy a sufficient tax to produce the sum 
required by the board of trustees' report to the county commission, subject to millage 
limitations imposed by law. Additionally, s. 155.24, F. S., states: 

In addition to the tax which may be levied under the provisions of this law, the 
board of county commissioners may allocate to the hospital funds any other 
public moneys in possession of said board of county commissioners, not 
otherwise appropriated or allocated to other uses. 
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As to the deposit of funds received by a county hospital, s. 155.11(1), F. S., reads in 
relevant part: 

All moneys received for such hospital shall be deposited in any bank designated 
by the said board of trustees, ana placed to the credit of the hospital fund and 
can be paid out only as bills for material supplies, equipment, wages, salaries, 
or other items of expense whatsoever shallliave been audited by the secretary 
and treasurer and approved by a majority of the members of the board of 
trustees in regular session. (Emphasis supplied.) 

The question then becomes whether the phrase "any bank designated by said board of 
trustees" authorizes the board to deposit hospital funds in an out-of·state bank. No 
question has been presentedt hence no opinion is expressed, as to whether the board's 
authority Ufider s. 155.011(2J1 F .. S. (prought into tlie statutes by Ch. 78406, Laws of 
Florida), if authorized in writmg to do so by the payee, to "provide for the direct deposit 
of funds to the account of the payee in any financial institution which is designated in 
writing by the Fayee and which has lawful authority to accept such deposits" permits 
direct aeposit 0 funds in out-of·state financial institutions. 

Section 155.11(1), F. S., does not in express terms authorize the board to designate any 
bank as a depository of public moneys within or without the state. Cf, ss. 243.28, 
660.10(8), F. S., and Nohrr v. Brevard County Educational Fac. Auth., 247 So.2d 304, 310 
(Fla. 1971). Nor does it authorize the board to dr.-posit public moneys in any bank that is 
not a lawfully designated and qualified depositorr of public moneys, or in any manner 
absolve the members of the board from j)ersonalliability for the loss of public moneys in 
their custody and under their control. Furthermore, the statute does not authorize the 
board of trustees of a county hospital to exercise any of its governmental or discretionary 
powers or perform any governmental duty or transact any official business outside the 
Jurisdictional and territorial limits of the State of Florida. No such authority may be 
implied from the expressly granted power to designate "any bank" because the authority 
to deposit funds in an out-of·state bank is not necessary or essential to enable the board 
to carry out its statutory duties and powers. See State ex reI. Greenberg v. Florida State 
Board of Dentistry. 297 So.2d 628 (1 D.C.A. Fla., 1974), cert. dismissed, 300 So.2d 900 (Fla. 
1974); Gessner v. Del·Air Corporation, 17 So.2d 522 (Fla., 1944), White v. Crandon, 156 
So. 303 (Fla. 1934). 

In AGO 075-283, this office considered the question of whether the Department of 
Banking and Finance was authorized by s. 659.24, F. S. (or any other statute), to 
designate or regulate out-of·state banks as depositories of public funds, so as to authorize 
or enable a municipality to deposit municipal funds in out-of·state depositories. Section 
659.24(1), supra, specifies, inter alia, that 

!blanks shall be depositories of public moneys under such regulations as may 
be tJreecribed by the department .... The aepartment shall require banks so 
deSIgnated to give satisfactory security ... for the safekeeping and prompt 
payment of the public moneys deposited with them and for the faithful 
performance of their duties as financial agents of the state. 

In addition, s. 659.24(3), F. S., provides, in pertinent part, for 

the safekeeping and pz:ompt payment of moneys deposited ... whether such 
moneys so deposited be funds of, or under the control of, the state or any 
political subdivision thereof, ... or of any district, commission, board, or body, 
whether corporate or otherwise, created by ... any statute of the state, or of 
any officer [thereof] .... 

After examining relevant case law, this office concluded in AGO 075-283 that the 
department was not authorized to designate or regulate out-of-state banks for the 
following reasons: 

The law is abundantly clear that the jurisdiction of the state is coextensive with 
the territorial boundaries of the state, and similarly the juri£diction of state 
officers, agents, and departments is coextensive with the territorial boundaries 
of the state. The legislature has no power to enact a statute extending a state's 
power beyond its jurisdictional boundaries or to attempt to regulate persons, 
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corporations or activities beyond its jurisdictional boundaries. . . . The 
[Department of Banking and Finance) would be without power beyond the 
territorial boundaries of the State of Florida to require banks to give 
satisfactory security by the deposit of bonds as required In the statute for the 
simple reason that the statute would be of no effect outside the state. 

The principles set forth iii AGO 075·283 apply with equal force to the officers of a 
county or any governmental entity established or created by statute. Clearly, the 
Legislature is not empowered to delegate to a statutory entity a power which the state 
itself does not possess. Therefore, s. 155.11(1), F. S., does not authorize the board of 
trustees of a county hospital to transfer the hospital operating funds to a bank which is 
outside the state. Of. AGO 078·68, stating in pertinent part that no statutory authority 
had been found for the deposit of community college funds 

. . . in a foreign bank, an out-of·state bank or any bank not properly 
established as a depositorr under the laws of Florida or the foregoing rules of 
the state board [of education). 

Moreover, in light of the extensive responsibilities of the board of trustees with respect 
to the administration, control, and custody of public funds (see ss. 155.07, 155.11, 155.12, 
155.21, and 155.24, F. S.), it is imtJortant to consider established principles relating to the 
liability of public officers for publIc funds paid into their custody. Under the general rule, 
iu the absence of a statute to the contrJlry, a public officer is liable as an insurer of public 
funds in his custody. 67 C.J.S. Officers s. 119(a}; Thomas v. Carlton, 143 So. 780 (Fla. 1932). 
In other words, unless otherwise provided by law, such an officer is personally liable for 
"loss resulting from theft, robbery, fire or the failure of his depository •••. " 67 C.J.S. 
Officers s. 119(a): 15 McQuillin Municipal Corporations s. 39.47(a), n. 6, p. 143. Cf. Spencer 
v. Mero, 52 So.2d 679, 680 (Fla. 1951), in which the court indicated tnat unless a public 
officer was a voluntary trustee who held public funds in trust, he was liable for the loss 
of the funds by theft. 

However, the Legislature is authorized to enact statutes absolving a public officer from 
liability for the loss of public moneys. Mordt v. Robinson, 156 So. 535 (Fla. 1934). In 
Mordt, the court ruled that a statute (C.G.L. 1927 s. 6079, the forerunner of present s. 
659.24, F. S.) which authorized certain officers to deposit funds in banks designated as 
official public depositories of public moneys, operated to absolve officers, who in good 
faith deposited funds in such d~t)ositories, from liability for the loss of public funds 
caused by the insolvency and c1.osirl'; of the depository. The relevance of this case to your 
inqui~y IS re.adily app~ent. If th~\ neIpbers of ~he hospital board of trustr:es !'llect to 
depOSIt hospItal funds lU, and tr",mlier lts operating accounts to, a bank which IS not a 
quaJified depository of public moneys under s. 659.24, F. S., they do so at the risk of 
personal liability for loss of the funds. 

AS TO QUESTION 2: 

Chapter 395, F. S., which provides standards for l1r.eIlPJng of hospitals, does not require 
a hospital to establish or maintain an emergency room as a condition to licensure. 
Further! Rule 10D·28.55, F.A.C., promulgated by the Department of Health and 
Rehabihtative Services, provides in pertinent part as follows: 

For purposes of these rules, all institutions within provisions of Chapter 395, 
F. S., shall be classified as either general or a speciEil hospital. 

(1) General Hospitals-the following characteristics shall identify a general 
hospital: 

(!I) An organized emergency service or department is not required,. however, 
there must be at least a procedure for taking care of the occasIOnal emergency 
case. (Emphasis supplied.) 

I have been informed by the Department of Health and Rehabilitative Services that 
Century Memorial Hospital is classified as a "general" hospital. Accordingly, the 
department advises that such a hospital may discontinue its emergency room service, 
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provided that it retains written internal procedure for handling the occasional emergency 
case as required by Rule lOD-28.i55, (l)(n), supra. 

My research has disclosed no cases which have considered whether a hospital is 
prohibited, as a matter of public policy, from discontinuing or significantly lessening the 
emergency services offered to f,he public, in the absence of a statutory duty to maintain 
such facilities. However, in at least one case, the court indicated that a public hospital 
may owe the public a higher duty of care with respect to emergency treatment than a 
private hospital. See Williams v. Hospital Authority of Hall County, 168 S.E.2d 336 (Ga. 
Ct. App. 1969), in which the co~ stated: 

No hospital, public or private, is under a common-law duty to accept everyone 
who applies for admifJsion; nor is there a duty to maintain an emergency ward. 
However, this is not the same as the duty owed by a public hospital supported 
by public tax funds which does maintain emergency facilities for the benefit of 
the general public. The maintenance of such emergency facilities by a public 
hospital to render first aid to injured persons has become a well-established 
adjunct to the main business of a hospital ••.. To say that a public institution 
which has assumed this duty and held itself out as giving such aid can 
arbitrarily refuse to give emergency treatment to a member of the 
public ..• is r1apugnant to our entire system of government. 

The Hall case fJpecifically involved a public hospital's arbitrary refusal to treat a 
particular person in its emergency room. However, the court also recognized that while 
the hospital was under no duty to maintain an emergency ward in the first place, a public 
hospital that did maintain emergency room service for the benefit of the general public 
and held itself out as giving such emergency aid, could not refuse to give emergency 
treatment to a member of the public. In effect, the court reasoned that under such 
circumstances the public is entitled to rely on and expect such service, when it is 
available. Sel! also, Mercy Medical Center of Oshkosh, Inc. v. Winnebago County, 206 
N.W.2d 198, 200-201 (Wis. 1973). 

Accordingly, I concur in the advice and recolmnendations of the Department of Health 
and Rehabilitative Services with respect to the discontinuance of emergency room 
service, namely, that the hospital board of trustees give adequate and timely notice of its 
intent to discontinue the existing emergency room service to the residents and members 
of the general public in hospital's service area as well as to all ambulance or emergency 
service 'Organization.s (public and private) before discontinuing such emergency room 
servicE;fl. Further, I would suggest that the Department of Health and Rehabilitative 
Servic(~s be consulted as to the minimum standards to be observed in the emergency 
procedure cOlltempla.ted by Rule 10D-28.55(1)(n), F.A.C. 

078-127.-0ctober 30, 1978 

SOVEREIGN IMMUNITY 

PORT AUTHORITY 

To: T. '!'~rrell Sessums, General Counsel, Tampa Port Authority, Tampa 

Prepared by: Patricia R. Gleason, Assistant Attorney Gen.eral 

QUESTIONS: 

1. Is the Tampa Port Authority a "state agency or subdivision" for the 
puxposes of and within the scope of s. 768.28, F. S.? 

2. If the answer to question 1 is in the affi.l"'"~ative, what is the extent 
of the liability of the authority and its insurer if a judgment is obtained 
against the authority in a tort action which is in excess of the monetary 
limitations contained in s. 768.28(5), F. S.? 

316 



_____ .;.:A~NNU~~AL~R~E==P;..):QRT OF THE ATTORNEY GENERAL 078·127 

SUMMARY: 

The Tampa Port Authority is within the definitional purview and 
enacting tel'Ill8 of s. 768.28, F. S., for the purposes of that statute. 
Therefore, in the absence of contrary judicial determination, the 
statutorily established monetary limitations on tort liability established 
by s. 768.28(5), F. S., are applicable to t.he Rort authority, even though it 
may not have possessed sovereign immUnIty prior to July 1, 1974. Under 
s. 768.28(5), F, S. (assuming the validity thereof), the port authority is not 
liable for that portion of a judgment or judgments obtained against it 
which is in excess of the monetary limitations set forth therein unless the 
Legislature takes further action to authorize and require the payment of 
the whole or a part thereof. Unless judicially determined otherwise, the 
authority is empowered to secure liability insurance coverage which 
exceeds the monetary limitations specified in s. 768.28(5), F. S. Should the 
Legislature act to approve or direct paym:lnt of that portion of a claim, 
judgment, or claims bill which is in excess of the statutory limitations, 
then the insurer would be potentially liable to pay the amount of the 
excess, up to the limits of the policy. 

AS TO QUESTION 1: 

Your iir8t question is answered in the affinnative. 
With the enactment of s. 768.28, F. S. (Ch. 73·313, Laws of Florida, as amended by Cha. 

74·235 and 77-86, Laws of Florida), the state has waived sovereign immunity for liability 
for torts for the state "and for its agencies or subdivisions," to the extent speci£ed 
therein. Section 768.28(1), F. S. This waiver of immunity for the state and its agencies or 
subdivisions is limited to $50,000 on any claim or judgment by one person or $100,000 for 
all claims arising out of the same incident or occurrence. Section 768.28(5), F. S. 

The phrase "state agencies or subdivisions," as used in s. 768.28, F. S., is deiined by 
subsection (2) to include, inter alia, " ... corporations primarily acting as 
instrumentalities or agencies of the state, counties, or municipalities." My examina.tion 
of the enabling legislation creating the TamJ?a Port Authority reveals that the authority 
is within the purview of this deiinition. Section 4 of Ch. 23338, 1945, Laws of Florida, as 
amended by Cha. 63·1398 and 67·1500, Laws of Florida, states: 

.•. (slaid Authority shall constitute a body politic and a body corporate; it 
shall have perpetual existence; its operation shall be deemed to be a 
governmental function .•.. 

Under s. 7 of Ch. 23338, as amended by Chs. 57·1380, 67·1482, 67-1488, 67·1505, 69·1140, 
69·1141, 72·566, 72·567, and 76-385, the authority has been vested with all of the powers 
"necessary to <.:arry out the provisions of this Act .•. n including inter 'Jlia, the power of 
eminent domain, as well as the power to borrow money, acquire propert.y, enter into 
contracts, and construct and operate projects. The authority is authorized to iinance the 
costs of its projects by the issuance of revenue bonds. Section 14, Ch. 23338, Laws of 
Florida. In addition, the Board of County Commissioners of Hillsborough County is 
authorized to levy and collect an ad valorem tax on property in the port district to defray 
administrative expenses. Section 10, Ch. 23338, Laws of Florida, as amended by Chs. 75· 
387 and 77·568, L!lwS of Florida. 

From the foregoing it is evident that the Tampa Port Authority may be characterized 
as a public corporation or public quasi·corporation and hence a "state agency or 
subdivisio:a" within the statutory deiinit:on for purposes of and within the scope of s. 
768.28, F. S. See Forbes Pioneer Boat Line v. Board of Commissioners of Everglades 
Drainage Dist., 82 So. 346, 250 (Fla. 1919); O'Malley v. Florida Insurance Guaranty 
Association, 257 So.2d 9, 11 (Fla. 1971); 81A C.J.S. States s. 141. Recent Attorney General 
Opinions have held that a corporate municipal housing authority (AGO 078·33), a quasi
corporate hospital taxing district (AGO's 07842 and 075·114), and a coroorate district 
mental health board (AGO 078·106) are within the deiinitional purview and enacting 
terms of s. 768.28, F. S. 

As to the question of whether the Tampa Port Authority was ever possessed of 
sovereign immunity, my research discloses no Florida cases which have considered the 
matter. It is clear that prior to the state's waiver of immunity, state agencies and political 
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subdivisions partook of the state's sovereign immunity and were not subject to tort 
liability. See, e.g., Circuit Court of the Twelfth Judicial Circuit v. Department of Natural 
Resources, 339 So.2d 1113 (Fla. 1976); Kaulakis v. Boyd, 138 So.2d 505 (Fla. 1962); Arnold 
v. Shumpert, 217 So.2d 116 (Fla. 1968). The state's immunity from suit has also been held 
to extend to a drainage district established pursuant to law. Seaboard Air Line R. Co. v. 
Sarasota-Fruitville Drainage Dist., 255 F.2d 622 (5th Cir.), cert. denied, 358 U.S. 836 
(1953). But in Suwannee County Hospital Corporation v. Golden, 56 So.2d 911 (Fla. 1952), 
the court stated that the activities of a legislatively established corporate hospital district 
fell more within the category of proprietary than governmental functions as to those 
patients who paid for treatment. The Suwannee court ruled that those patients who paid 
for the servic~s they received were entitled to expect that the services would be rendered 
free of negligence; such patients could not be divested of their constitutional rights of 
redress of ,vrongs by an attempted (special) legislative immunization. In AGO 078-33, 
moreover, this office found that a majority of otber jurisdictions supported the view that 
a municinal housing authority's activities were proprietary rather than governmental; 
therefore it was not possessed of sovereign immunity and was subject to tort liability. As 
to port authorities, moreover, it has been held in other states that the activities of a port 
authority should be labeled ,eroprietary v.'ith resultant tort liability. 3A Antieau Local 
Gover"nment Law s. 301.05; cf. General Petroleum Corp. v. City of Los Angeles, 109 P.2d 
754 (2 D.C.A. Cal., 1941); Harris v. Bremerton, 147 P. 638 (Wash. 1915). However, a port 
authority has also been held to be an arm of the state and hence possessed of sovereign 
immunity. Fouchaux v. Board of Commissioners of Port of New Orleans, 186 So. 103 (Ct. 
AI>2. La.), atrd, 190 So. 373 (La. 1939), cert. denied, 308 U.S. 554 (1939). 

However, in light of recent amendments to s. 768.28(5), F. S., made by Ch. 77·86, Laws 
of Florida (assuming the validity thereof). it is unnecessary to determine whether the 
Tamya Port Authority possesses or in t.le past has possessed sovereign immunity. 
Section 768.28(5), as amended by Ch. 77-86, states that the liability limits contained 
therein are applicable to all state agencies and subdivisions of the state, as defined in s. 
768.28(2), regardless of whether these agencies and subdivisions losseesed sov,ereign 
immunity prior to July 1,1974. In other words, pending a judicial.:'Jtermination to the 
contrary. the tort liability of the Tampa Port Authority does not e~ ;ceed the prescribed 
statutory limits, notwithstanding the fact that it may not have possessed sovereign 
immunity prior to the Legislature's waiver of same with respect to tort liabiUty. 
However, a judgment or judgments may be claimed and rendered in excess of the 
specified monetary limitatio':ls and may be settled and paid up to the prescribed limits 
and that portion thereof tha'; exceeds such limits may be rej)orted to the Le~slature, but 
may be paid in part or in whole only by further act of the Legislature. Section 768.2d(5), 
F. s. 
AS TO QUESTION 2: 

As previously noted s. 768.28, F. S., operates to waive sovereign immunity for liability 
for torts for the state "and for its agencies and subdivisions" to the extent SJ)ecllled in 
the statute, subject to the monetary limitations set forth in s. 768.28(5), F. S. Section 
768.28(5), F. S., reads in relevant part: 

.... Neither the state nor its agencies or subdivisions shan be liable to pay a 
claim or a judgment by anyone person which exceeds the sum of $50,000 or 
any claim or judgment, or portions thereof, which when totaled with all other 
claims or jud~ents paid by the state or its agencies or subdivisions arising out 
of the same mcident or occurrence, exceeds the sum of $100,000. However, a 
judgment or judmnents may be claimed and rendered in excess of these amounts 
and may be settTed and paid pursuant to this act up to $50,000 or $100,000, as 
the case may be, and that portion of the judgment that exceeds these amounts 
may be reported to the Legislature, but may De paid in part or in whole only by 
further act of the Legislature. (Emphasis supplied.) 

From an eltamination of the subject statute, it is evident that a judgment or judgments 
or that part thereof which is obtained against the state or its agencies and subdivisions 
that is in eltcess of the statutory limits on liability may be paid in part or in whole only 
if specifically authorized and directed by the Legislature. Should the Legislature refus~ 
to act to approve and require payment of the o~xcess, then the state's agenCies or 
subdivisions roay not pay and are not liable for any amounts in excess of the prescribed 
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monetary limits set forth in s. 768.28(5), F. S. Attorney General Opinions 075·69 and 075· 
284. 

However, with regard to the extent of the liability of the insurer of a governmental 
body, s. 768.28 F. S., does not provide a clear and definitive answer. Formerly, the 
question could be answered by reference to s. 768.28(10), F. S. 1975, which provided in 
part: 

If the state or its agency or subdivision is insured against liability for damages 
for any negligent or wrongful act, omission, or occun-ence for which action may 
be brought pursuant to this section, then the limitations of this act shall not 
apply to actions brought to recover damages therefor to the extent such policy of 
insurance shall provide coverage. (Emphasis supplied.) 

See also Circuit Court v. Department of Natural Resources, 339 So.2d 1113, 1116 (Fla. 
1976), wherein the Supreme Court stated: 

Section 768.28, Florida Statutes, constitutes a limited waiver of the state's 
sovereign immunity .... Such waiver is coextensive with insurance coverage 
obtained by the agency involved. (Emphasis supplied.) 

In 1977, the Legisla.ture enacted Ch. 77·86, Laws of Florida, which repealed s. 
768.28(10), F. S. 1975. Thus it is evident that s. 768.28, F. S., no longer specifically 
provides an exception from the operation of that section, or for a waiver of sovereign 
immunity "coextensive with the insurance coverage obtained by the agency involved." 
However, s. 3 of Ch. 77·86, supra, added a new subsection to s. 768.28, F. S., which 
subsection has been codified as s. 768.28(13), F. S. Section 768.28(13), F. S., authorizes the 
state or its agencies and subdivisions to, inter alia, "purchase liability insurance for 
whatever coverage they may choose ... in anticipation of any claim, judgment, and 
claims bill which they may be liable to pay pursuant to this section." (Emphasis supplied.) 
Section 768.28(5), F. S., provides that the portion of a judgment or judgments that 
exceeds the monetary limitations specified therein may be reported to the Legislature, 
and "may be paid in part or in whole" by "further act" of that body. Hence, the italicized 
language of s. 768.28(13) appears to embrace any claim, judgment, or claims bill the 
payment of which may lJe approved or directed by the Legislature, notwithstanding the 
monetary limitations prescribed by s. 768.28(5), F. S. 

Further, existent s. 768.28(10), F. S., provides that "(lJaws allowing the state or its 
agencies to buy insurance are still in force and !"ff'ect and are not restricted in any way 
by the terms of this act." (Emphasis supplied.} '~".erefore, existent s. 768.28(10) and (13), 
F. S., may not be said to have in any way inplit-illy modified or repealed any provision 
of any other law allowing state agencies or sullti!>'lsions to buy insurance. In this regard, 
s. 455.06(1), F. S., authorizes "(tJhe public offir:ers in charge or governing ngdies ... of 
every .•. governmental unit, department, board or bureau of the state, including tax or 
other districts, political subdivisions, and public and quasi.public corporations" to SeC1.lXe 
insurance to cover liability for damages on account of personal injury or death or damage 
to the property of any persons resulting from the performance of various enumerated 
functions and activities by the governmental entity or its agents and employees acting 
within the scope of their employment. Section 455.06(1), F. S., also authorizes the 
governing bodies of "the governmental units specified therein to pay the premiums for 
such insurance from any general funds appropriated or made available for necessary and 
regular operating expenses of the governmental entity. 

It is clear that the Tampa Port Authority is a "political subdivision" or "public 
corporation" within the purview of the above·quoted statute; therefore, the authority 
would btl empowered to secure liability insurance coverage for the purposes set forth 
therein. Moreover, s. 455.06(2), F'. S., provides in part that 

... the immunity of said political subdivision against any liability described in 
subsedion (1) as to which insurance coverage has been provided and suit in 
connection therewith, are waive" to the extent and only to the extent of such 
insurance coverage. . • . 

Section 455.06, supra, does not limit or in any way restrict the amount of insurance 
coverage which may be carried by a governmental agency for the purposes set forth 
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therein, nor has it been impliedly modified or repealed in this respect by exi6tent 
subsections (10) and (13) of s. 768.28, F. S. 

Accordingly, until judicially determined otherwise, I am of the view that the Tampa 
Port Authority is authorized to secure insurance coverage which exceeds the monetary 
limitations specified in s. 768.28(5), F. S. And, should the Legislature act to approve or 
direct payment of that portion of a claim, judgment, 01' claims bill which is in excess of 
the statutorv limitations, then the insurer would be potentially liable to pay the amount 
of the excess, up to the limits of the policy. 

078·128-0ctober 30, 1978 

MUNICIP ALrrlES 

LIMITATIONS ON CREATION OF SPECIAL TAXING DISTRICT 

To: Thomas A. Bustin, City Attorney, Clearwater 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTION: 

Is the City of Clearwater authorized by the provisions of Ch. 165. F. S., 
or Ch. 161\, F. S., to create a special taxing district for the purpose of 
surface water management and weed control of a privately owned lake? 

SUMMARY: 

The City of Clearwater is not authorized by the Formation of Local 
Governments Act or the Municipal Home Rule Powers Act to create a 
special taxing district for the purpose of surface water management and 
weed control of a privately owned lake. 

Section l(a), Art. VII, State Const., provides, in relevant part, that H[n]o tax shall be 
levied except in pursuance of law." With regard to special districts, s. 9(a), Art. VII, State 
Const., states that such districts may "be authorized by law to levy ad valorem taxes and 
may be authorized by general law to levy other taxes for their respective purposes except 
ad valorem taxes on intangiblel personal property and taxes prohibited by this 
constitution." Section 9(b), Art. VII, provides, inter alia: 

[a]d valorem taxes ... Shall not be levied in excess of the following millages 
upon the assessed value of real estate and tangible personal 
property: . . . for ... special districts a millage authorized by law approved 
by vote of the electors . . . . 

From the foregoing, it is evident that the State Constitution imposes two conditions 
upon the levy of ad valorem taxes by a special district: the special district must be 
authorized by general or special law to levy ad valorem taxes; and the tax must not be 
levied in excess of the millage authorized by law and approved by vote of the electors 
within the district. 

My examination of the Formation of Local Governments Act, prescribing th~ exclusive 
procedure for forming or dissolving special districts, reveals no provision therein which 
authorizes a municipality to create a special taxing district for the purposes described in 
your letter, or to confer upon such district the power to levy ad valorem taxes within the 
district. Cf. s. 125.01(5)(a) and (c), F. S., relating to the establishment of certain special 
districts by county ordinance and the levying of ad valorem taxes therein subject to 
approval by vote of the district electors; part V of Ch. 163, F. S., relating to the creation 
of new community districts for the speclal purposes prescribed therein and the levying 
of ad valorem taxes by such districts subject to referendum by the electors of such 
districts where required by the State Constitution. Section 165.041(2), F. S., provides for 
the creation of a special district by ordinance of a municipal governing body, if such 
action is the best alternative aVailable for delivering the specialized service and the 
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[E]ach board [of county commissioners] shall make and publish a statement 
monthly and at such other time as now required, or at sucH: other times as may 
be required by the department [of Banking and Finance] or the board of county 
commissioners and other such reports and statements regarding the conditions 
of each and every fund, as now or as may be hereafter required by law. 

A substantially similar provision was present when the section was first enacted in 1915. 
See s. 8, Ch. 6932, 1915, Laws of Florida. I am not aware, however, of any decision by 
the courts of this state which has considered or interpreted this provision. Moreover, I 
have been informed that the Department of Banking and Finance has not promulgated 
any rules or regulations regarding,this provision or the requirements thereof. 

The intent of this provision of s. 136.07, F. S., because of its grammatical structure and 
punctuation, is ambiguous; however, it appears from a reading of the clause and the 
catchline or heading to s. 136.07 stating "board to publish monthly statements," that the 
board of county commissioners is required by the terms of the section to make and 
publish a monthly statement regarding the conditions of each and every fund of the 
county or each account on deposit with a county depository. The language in the heading 
or catcbline, although initially provided by the statutory reviser, was subsequently 
adopted by the Legislature. See s. 6, Ch. 59·23, Laws of Florida, in which the Legislature 
amended s. 136.07; the heading or catchline, "Board to Publish Monthly Statements," is 
included in the Legislature's amendment to the section. SI:2 .Jerger v. Jackson, 23 So.2d 
265, 267 (Fla. 1945) (heading of section when provided by the Legislature is not to be 
classed with words or titles used by compliers of statutes as sort of index to what the 
section is about or has reference to, but it is the Legislature speaking and must Le given 
due weight and effect); AGO 057-314; 82 C.J.S. Statutes s. 350. Cf, Curr v. Lehman, 47 So. 
18 (Fla. 1908); State ex reI. Church v. Yeats, 77 So.2d 262,263 (Fla. 1917) (title to an act 
cannot add to o~ enlarge operation or effect of a statute, but it may be looked to for aid 
in the construction of a statute); Foley v. State ex rel. Gordon, 50 So.2d 179 (Fla. 1951); 
Finn v. Finn, 312 So.2d 726 (Fla. 1975). Therefore, until judicially or legislatively 
determined to the contrary, r am of the view that s. 136.07, by force of its own terms, 
requires the board of county commissioners to make and publish a monthly statement 
regarding the county's accounts in banks acting as depositories. 

Unlike other statutory provisions requiring statements or reports to be made and 
published, the clause contained in s. 136.07, F. S., requiring the boards to make and 
publish a statement monthly is silent as to the form and contents of such monthly 
statements or the method of publishing such statements. Cf, s. 129.03(2)(b), F. S., 
providing that the board of county commissioners shall prepare a statement summarizing 
till of the tentative budgets showing for each budget and the total of all budgets the 
several matters specified therein, and requiring the board to cause such summary and 
other such particulars as specified in the statute to be advertised one time in a newspaper 
of general circulation published in the county or by posting at the courthouse door if 
there be no such newspaper; s. 116.05, F. S., providing that the Department of Banking 
and Finance examine and verify reports received from state and county fee officers under 
s. 116.03, F. S., whenever it deems it necessary and to cause the matters contained 
therein to be published one time in a newspaper in the county in which the report 
originated, in such form as it directs, at the expense of the county commissioners of such 
county. See also ss. 50.011 and 50.031, F. S. Moreover, I am not aware of any judicial 
interpretation of s. 136.07 which establishes the form and the contents of the monthly 
statement or the method of its publication. 

A general grant of power or authority unaccompanied by definite direction as to how 
the power or authonty is to be exercised implies a right to employ the means and 
methods necessary to comply with the statute. 67 C.J.S. Officers s. 103(a). Thus, when the 
law imposes a duty or power on an officer, it also confers' by implication such powers as 
are necessary for the due and efficient exercise of the duties or powers expressly granted 
or such as may be fairly implied therefrom. See State ex reL Martin v. Michell, 188 So.2d 
684 (4 D.C.A. Fla., 1966), cert. discharged, 192 So.2d 281 (Fla. 1966); In re Advisory 
Opinion to the Governor, 60 So.2d 285 (Fla. 1952); Peter v. Hansen, 157 So.Sd 103 (2 
D.C.A. Fla., 1963); cf. Molwin Investment Co. v. Turner, 167 So. 33 (Fla. 1936); Southern 
Utilities Co. v. City of Palatka, 99 So. 236 (Fla. 1923). The term "publish" ordinarily 
encompasses the act of making public or known. See, e.g., William G. Meier Glass Co. v. 
Anchor Hocking Glass Corp., 95 F. Supp. 264, 267 (D.C. Pa. 1951). See also 73 C.J.S. 
Publication, p. 638, stating that "[i]nseparable from the term [publication] is the idea of 
circulation, and intended distribution, and the thought running through all the uses of 
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district is amenable to separate district government (see s. 165.061(3), F. S.). However, s. 
165.041(2), F. S., "does not by its terms confer any ad valorem taxing power upon any 
special district which may be created by municipal ordinance under its provisions .... " 
(Emphasis supplied.) Attorney General Opinion 078-92. Further, while s. 166.211(1), F. S., 
autliorizes municipalities to levy ad valorem taxes, it does not purport to empower any 
special district created by municipal ordinance pursuant to s. 165.041(2) to levy such 
taxes within the district. 

Therefore, in the absence of a statute authorizing the City of Clearwater to create a 
special taxing district for the purposes of surface water management and weed control 
of privately owned fresh water lakes, the city is not empowered to do so. See AGO 078-
92 noting that a special district, however created, is not ipso facto a special taxing 
district. 

In reaching the foregoing conclusion, I have not overlooked the broad powers of home 
rule which have been granted to municipalities under Ch. 166, F. S. However, the 
Municipal Home Rule Powers Act prohibits municipalities from exercising powers which 
have been expressly prohibited or preempted to the state by the Constitution. Section 
166.021(3)(b) and (c), F. S. In this regard, the Constitution, in effect, states that only the 
Legislature has the authority to confer ad valorem taxing power upon special districts. 
Sections l(a) and 9(a) and (b), Art. VII, supra. C/: s. 125.01(5)(a) and (c); 163.623, F. S. 
Thus, a municipality possesses no authority under the Municipal Home Rule Powers Act 
to confer ad valorem taxing power upon a special district; such taxing power must be 
conferred pursuant to authOrIzation found in general or special law. 

078-129-November 3, 1978 

COUNTIES 

BOARD OF COUNTY COMMISSIONERS TO PUBLISH STATEMENTS 
OF-cOUNTY FUNDS IN DEPOSITORIES 

To: Ernest Ellison, Auditor General, Tallahassee 

Prepared by: Joslyn Wilson, Assistant Attorney General 

QUESTION: 

What method or methods for pUblication will be sufficient for a board 
of county commissioners to be in compliance with the requirement 
con.tained in s. 136.07, F. S.? 

SUMMARY: 

In the absence of a judicial or legislative determination to the contrary, 
s. 136.07, F. S., appears to require the board of county commissioners to 
make and publiSh a monthly statement regarding the condition of the 
county's accounts and funds in banks acting as depositories. Section 
136.07, F. S., however, is silent as to the form and contents of such 
monthly statements or the method of publication and, in the absence of 
any statutory direction or valid l'ule or regulation of the Department of 
Banking and Finance as to the form and contents or manner of statement 
to be made or the method of publication, the board of county 
commissioners may prepare such a statement in whatever form and make 
available to the public in whatever manner that the board in its 
discretion deems reasonable. 

According to your letter, a question has arisen as to the proper interpretation of the 
provisions of s. 136.07, F. S., specifically as to what must be done by a board of county 
commissioners "in order to comply with the requirement contained in said statutory 
provision that the board shall publish a statement monthly . . . setting forth the 
conditions of each and every fund, as required by law." Section 136.07, F. S., provides in 
pertinent part: 
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the word is an advising of the public, a making known to the public for a purpose"; 
Black's Law Dictionary, Publication p. 1393. In the absence, however, of any statutory 
direction as to the form and contents or manner of the monthly statement to be made or 
the method or methods of publication, the board of county commissioners may prepare 
such a statement or summary thereof regarding the funds on deposit in banks acting as 
depositories and publish or make known to the public in whatever form and in whatever 
manner that the board may in its discretion deem reasonable in accomplishing the 
objective or purposes of the statute. The board in the exercise of its discretion may, for 
example, make such statements available for public inspection by publishing in a 
newspaper, by posting in a specificalll designated place such as the county courthouse, 
or by filing with the clerk of the CirCillt court as county auditor the statement as a public 
record. 

Accordingly, I am of the opinion that, in the absence of a statutory provision setting 
forth the method of pUblication or valid rule or regulation of the Department of Banking 
and Finance so providing and until judicially determined to the contrary, the board of 
county commissioners has the discretion to determine the form and contents and manner 
of making available to the public for inspection such monthly statements regarding the 
condition of county funds in hanks acting as depositories. 

078-130-November 3, 1978 

COUNTIES 

COUNTY COMMISSION MAY RATIFY PUBLICATION CONTRACT 
AND PAY BALANCE OF COSTS OF INVALID CONTRACT 

ENTERED INTO BY TEMPORARY COMMITTEE 

To: William A. Wilkes, Clay County Attorney, Green Cove Springs 

Prepared by: Jerald S. Price, Assistant Attorney General 

\, QUESTION: 
'I \, 

, , 

Is the Clay County Board of County Commissioners authorized or 
required by law to expend county funds under a contract of the type and 
made under the circumstances outlined in the Statement of Facts? 

SUMMARY: 

Based on facts set forth by the Clay County Attorney, the Clay County 
Bicentennial Steering Committee had no statutory authority to enter into 
a binding contract for or on behalf of Clay County for the publication of 
a book containinl: the history of Cla~ County, and the resulting contract 
is therefore invalid and unenforceable against the county. However, the 
county appears to have had statutory authority to make such a contract 
in the first instance, and it could also have lawfully employed a quasi
public entity such as the Bicentennial Steering Committee, a nonprofit 
corporation, to carry out a public purpose authorized by law. Possessing 
such statutory authority in the first instance, as well as the authority to 
publish its historical book, the copyri~ht on which was owned and held 
by the county, the county commissIOn in the exercise of its sound 
discretion and judgment may now ratify the publication contract and the 
publication of the historical books anrl, upon due ratification thereof, pay 
from county funds the unpaid balance of the publIcation costs remaining 
outstanding on the originiU publication contract. 

STATEMENT OF FACTS: 

A contract for the publication of a book containing the history of Clay County was 
entered into by the "Clay County Bicentennial Steering Committee," which was 
organized as a nonprofit corporation under the laws of Florida but is now dissolved. The 
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Clay County Board of County Commissioners by motion or resolution "officially named" 
the committee "as the official county body to carry out Bicentennial functions in the 
county" without specifying the nature of those "functions" and without purporting to 
confer any powers on the committee. In addition, the board owned and held the copyright 
to the manuscript of a book containing the history of Clay County and "authorized" the 
committee to use same "without assuming any financial obligation for the publication." 
Of the books printed or published under the committee's contract for publication, one· 
half have been sold and the remainder given into the physical custody of the clerk of the 
circuit court (for lack of other storage spac~). It appears that approximately $5,000 
remains unpaid on the publishing contract. 

In reply to yOUl' question, the powers !Uld duties of county officers, including those 
pertaining to contracts, must be fiXed hy law. Section 5(c), Art. II, State Const. See also 
AGO 078·95, and cf, AGO 078·77. The committee in question was not established or 
provided for by any statute. As the committee was created by motion or resolution of the 
Clay County Board of County Commissioners, it was simply an advisory body and had 
no legal or official status. See Crandon v. Hazlett, 26 So.2d 638, 642 (Fla. 1946), in which 
the court stated; 

It is true that Section 5 of Article 8 of the Constitution provides that the powers 
and duties of County Commissioners shall be prescribed by law. They have no 
powers other than those expressly vested in them by statute, or that must be 
necessarily implied to carry into effect the powers thus expressly vested, and 
we have frequently held that their governmental powers cannot be delegated. 
While the County Commissioners may voluntarily B.ppoint advisory 
committees, such as a welfare Committee and a Chairman thereof, to aid them 
in some advisory capacity, such as to gather information for the Commissioners 
and offer them their advice with reference thereto, the County Cotnmissioners 
are not expressly compelled or authorized by law to appoint such a committee 
as the Welfare Committee, and therefore such a committee and its chairman 
have no legal or official status ••.. (Emphasis supplied.) 

The governing body of the county could not lawfully delegate to the committee any I! 
governmental power, including the power to contract for the county or to make the V 
contract which is the subject of yOUl' inquiry, without statutory authority. See AGO's 078· 
90, 078-77, and 078-68, and the authorities cited therein; Crandon v. Hazlett, Supra; of. 
Pinellas County v. Jasmine Plaza, Inc., 334 So.2d 639 (2 D.C.A. Fla., 1976); Flesch v. 
Metropolitan Dade County, 240 So.2d 504 (3 D.C.A. Fla., 1970); Barrow v. Holland, 125 
So.2d 749 (Fla. 1960); Florida Dry Cleaning and Laundry Board v. Economy Cash & 
Carry Cleaners, Inc., 197 So. 550 (Fla. 1940). In the absence of such statutory authority, 
the contract for publication of the historical books in question is invalid and 
unenforceable in an action on the contract as against the county, and the county is not 
req/1..ired to expend any funds in payment of the contract. 

However, the county could have lawfully employed a nonprofit cOrporation, such as the 
committee in question (if a quasi·public agency or entity, as it apparently was) to carry 
out a public purpose, such as county participation in the national and state bicentennial 
program. See s. 13.9972(2), F. S. 1975, repealed effective December 31, 1977 (repealed 
after execution of the contract in. question), and cf, s. 286.24, F. S., which included among 
the duties of the Bicentennial Commission of Florida those of planning a statewide 
bicentennial commemoration program, "including participation by all ... counties," 
and of "coordinating all such plans with any programs which may be developed by local 
governments or other recognized organizations," but also providing that "the position of 
the commission shall be advisory only and not managerial in relation to local 
observances." The county could also have employed the committee for the purposes 
designated in s: 125.01(1)(f), F. S., read in light of implied powers and liberal construction 
provisions in s. 125.01(3). Section 125.01(1){f) authorizes a county to: 

Provide parks, preserves, playgrounds, recreation areas, libraries, museums, 
historical commissions, and other recreation and cultural facilities and 
programs. 

Section 125.01(3)(a), F. S., provides: 
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(a) No enumeration of powers herein shall be deemed exclusive or 
restrictive, but shall be deemed to incorporate all implied powers necessary or 
incident to carrying out such enumerated powers, including, specifically, 
authority to employ personnel, expend funds, enter into contractual obligations, 
and purchase or lease and sell or exchange real or personal property. 

And 8 125.01(3)(b) provides that the "provisions of this section shall be liberally 
construed in order to effectively carry out the purpose of this section." The county could 
have contributed county funds or property to such a quasi·public entity for public 
purposes as described in s. 125.01(1)(f), or the board of county commissioners could have 
itself directly entered into a contract of the type in question for such public purposes and 
distributed the historical books to organizations such as the county historical 
commission, public libraries, etc., and to the public for a reasonable charge to recover 
costs of publication. See, for example, O'Malley v. Florida Insurance Guaranty 
Association, 257 So.2d 9 (Fla. 1971); Burton v. Dade County, 166 So.2d 445 (Fla. 1964); 
Florida Power Corporation v. Pinellas Utility Board, 40 Ao.2d 350 (Fla. 1949); and cf. 
O'Neill v. Burns, 198 So.2d 1 (Fla. 1967). 

In 20 C.J.S. Counties s. 194, p. 1030, it is stated: 

Contracts made on behalf of a county, and within the general powers of the 
county to make, but made in an irregular manner or by agents without the 
requisite authority, may be ratified by such county through the agents who 
would have been authorized in the first place to make such contract, provided 
some official action by the proper authorities is taken with reference to the 
particular matter in question. If the ratification be express it must have the 
essentials required for an original authorization, that is, it must be made by the 
proper authorities in the same capacity in which they were required to act in 
making the contract in the first instance, and with full knowledge of the 
existence and nature of the contract in question, and in the manner required 
by law. (Emphasis supplied.) 

That section also cautions, however, that: 

It is also essential that the contract be of such a nature that the body assuming 
to ratify it would have had the power to make it in the first instance; a contract 
wholly unauthorized and void cannot be ratified. 

While the payment of money on an invalid contract does not by itself constitute a 
ratifkation of the contract, the board of county commissioners may in a proper case, and 
where ii.;; authority to make the contract existed as it did here, ratify a contract made in 
behalf of the county by agents lacking the requisite statutory authority. See AGO 078·95; 
cf. Ramsey v. City of Kissimmee, 149 So. 553 (Fla. 1933). Thus, possessing such statutory 
authority in the first instance, as well as the authority to publish its historical book, the 
copyright on which was owned and held by the county, the board of county 
commissioners, in its discretion, may now ratify the book's publication and upon proper 
ratification thereof pay from county funds thE' unpaid balance of the publication costs. 

078-131-November 9, 1978 

COUNTIES 

POWER TO REGULATE TAKING OR POSSESSION OF 
SALTWATER FISH EXPRESSLY RESERVED TO THE STATE 

To: Arthur L Jacobs, Nassau County Attorney, Fernandina Beach 

Prepared by: Patricia R. Gleason, Assistant Attorney General 
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QUESTION: 

Has a county ordinance which was enacted to amend a special act 
regulating the size of nets to be used for fishing "in any of the salt waters 
of Nassau County" been expressly or impliedly repealed by general law? 

SUMMARY: 

A noncharter county possesses no home rule power under s. 6(d), Art. 
VIII, State Const., to amend a special act antedating the 1968 revision of 
the constitution regulating the taking of saltwater fish "in any of the salt 
waters of the county" when a municipality in the county includes salt 
water within its corporate limits. Under such circumstances, the special 
act does not relate oDly to the unincorporated area of the county, and the 
county possesses no constitutional home rule power to amend or repeal 
such special act. Under ss. 370.102 and 125.01(4), F. S., the power to 
regulate the taking or possession of saltwater fish is expressly reserved to 
the state. Thus, these statutes operate to prohibit a noncharter county 
from enacting ordinances for the purpose of regulating such actions, and 
also operate to repeal or supersede any such existing ordinances. 

Your letter advises that the board of county commissioners of Nassau County enacted 
an ordinance, the purpose of which was to amend Ch. 19993, 1939, Laws of Florida. As 
enacted by the Legislature, this special act provided in part: 

It shall be unlawful for any person, persons, firm or corporation to catch any 
fish in any of the salt waters of Nassau County, Florida, with any seine, gill-net. 
pocket-net or any other kind of net of less size than one and one-half inch bar 
measured from knot to knot or a stretched mesh of three inches from knot to 
knot after being tarred or shrunk. (J:,mphasis supplied.) 

Chapter 19993 also provides for a different meaL"ure of net to be used for the taking of 
mullet. 

The county ordinance under discussion purported to amend Ch. 19993, tv state that it 
shall be unlawful to use a net "of less size than one-quarter (114) inch bar measured from 
knot to knot or a stretched mesh of two and one-half (2 *) inches from knot to knot after 
being tarred and shrunk." (Emphasis supplied.) In addition, the ordinance deleted the 
section providing for a different measure of net to be lli:ed for mullet, and added a 
requirement that no net will exceed 150 feet. The county ordinance also provides that 
"persons using seines or other fishing devices shall not interfere one with the other, or 
harass each other in catching fish along the beaches and shall not leave on the beaches 
and [sic] marine life or refuse." This clause which purports to regulate the conduct of 
fishermen as opposed to the taking of saltwater fish is not on the same subject as Ch. 
19993, and does not appear to have been intended as an amendment or modification of 
same. Thus, no opinion is expressed as to its validity. 

Although your letter requests this office to opine as to the "continued validity" 
(Emphasis supplied.) of the county ordinance in question, your inquiry initially requires 
a determination as ·to whether the county ever pos'\lessed the authority to amend the 
special act. Section 1(f), Art. VIII, State Canst., provides! 

Counties not operating under county charters shall have such power of self.. 
government as is provided by general or special law. The board of county 
commissioners of a county not operating under a charter may enact, in a 
manner prescribed by general law, county ordinances not inconsistent with 
general or special law .... 

Section 6(d), Art. VIII, State Const., reads: 

Local laws relating only to unincorporated areas of a county on the effective 
date of this article may be amended or repealed by county ordinance. 
(Emphasis supplied.) 
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See also s. 12(g), Art. X, State Canst., in which "special law" is define-i to mean "a special 
or locallaw"j and Davis v. Gronemeyer, 251 So.2d 1 (Fla. 1971), in which the wurt stated 
that "at least ont> definition of a local law is a special law; that is, a special act of the 
Legislature." 

Thus, Nassau County, as a noncharter county, possesses only such home rule power as 
is provided by general or special law, or to the limited extent provided under s. 6(d), Art. 
VIII, State Const. Davis v. Gronemeyer, supra; State ex reI. Volusia County v. Dickinson, 
269 So.2d 9, 11 (Fla. 1972); AGO 069·99; see also AGO's 077·38, 076·20. With regard to the 
instant inquiry, s. 125.01(4), F. S., operates to deprive the county of any home rule power 
under s. 125.01, F. S., to regulate the taking of saltwater fish, and Ch. 19993, supra, does 
not purport to grant any such home rule power to the county. As for s. 6(d), Art. VIII, 
supra, that constitutional provision permits a noncharter county V) amend or repeal only 
those special or local laws which are solely applicable to the unincorporated areas of the 
county. See AGO's 069·99, 071·146, 073-462. ar. AGO's 072-102, 071·154, stating that 
special laws which establish autonomous statutory entities or special districts may not be 
amended or repealed by county ordinance. Thus, a special law which is applicable 
throughout the county or which "pertains to-and is potentially applicable to-the 
incorporated areas as well as the unincorporated areas thereof' may not be amended or 
reRealed by the county. Attorney General Opinion 070·55. 

With respect to the instant case, you have advised this office that at least one 
municipality in Nassau County includes salt waters within its corporate boundaries. The 
body or enabling terms of Ch. 19993, as well as the title thereof, states that the act relates 
to the taking of fish "in any of the salt waters of Nassau County." Thus, the special law 
clearly relates to incorporated as well as unincorporated areas of the county. 
Accordingly, it would appear that the county was not in the first instance authorized to 
and possessed no home rille power t{) amend Ch. 19993. See Davis v. Gronemeyer, supra. 

Moreover, even assuming that the county possessed the authority to enact an 
ordinance amending Ch. 19993, such ordinance would have been superseded and repealed 
by op~ration of s. 2 of Ch. 73-208, codified as s. 125.01(4), F. S., which states: 

(a) The legislative and governing body of a county shall not have the power 
to regulate the taking or possession of salt water fish as defined in s. 370,01, 
F. S., with respect to the method of taking,_ size, number, season or species; 
provided, however, that this subsection shall not be construed to prohibit the 
Imposition of excise taxes by county ordinance. 

(b) All county ordinancet purporting to regulate in any mann..:r the taking 
or possession of salt water fish, as defined in s. 370.01, F. S., are hereby 
repealed. (Emphasis supplied.) 

See also s, 370.102, F, S., which provides U[tJhe power to regulate the taking or 
posoession of saltwater fish, as defined in s. 370.01, is expressly reserved to the state." 

Applying ss. 125,01(4) and 370.102, F. S., to the instant inquiry, it is evident that 
insofar as the ordinance in question purports to regulate the talr-ing or possession of 
saltwater fish it has been superseded and repealed by operation of' these statutes. See 
AGO 075·213. Or. AGO 074-161 in which this office stated that s. 370.102 prohibits a 
municipality from enacting IEJgislation PllWorting to regulate the takinjl' or posseSsion of 
saltwater fish; and that s. 370.102, F. S., serves to nullify any eXIsting ordinances 
purporting to regulate the taking 01' possession of saltwater fish, since such regulatory 
power is expressly reserved to the state. 

As to the status of Ch. 19993, this office has previously concluded that U(sJpeciallaws 
which prohibit or otherwise regulate the manner of taking saltwater fish through the use 
of nets or seines in county waters have not been superseded or impliedly repealed by 
general law." Attorney General Opinion 077-40. Hence, Ch. 19993 continues to remain in 
effect as originally enacted, notwithstanding the invalidity of the county ordinance which 
purported to amend the act. 
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078·132-November 28, 1978 

COMMUNITY COLLEGES 

BOARD OF TRUSTEES MAY NOT REGULATE CAMPUS 
PARKING AND TRAFFIC 

To: Ernest Ellison, Auditor General, Tallahassee 

Prepal'ed by: Fran.k A. Vickory, Assistan.t Attorney Gen.eral 

QUESTION: 

May the board of trustees of a community college district adopt rules 
regulating parking and traffic on the college campus and el'iorce such 
rules, adjudicate guilt or innocence of violators, and fix, exact, .and 
dispose of fines or penalties or otherwise impose penalties for violation 
of such rules? 

SUMMARY: 

The board of trustees of a community college district is without lawful 
authority to adopt rules regulating parking and traffic on the community 
college campus and to enforce such rules, adjudicate the guilt or 
innocence of violators, fix, exact, collect, and dispose of fines or penalties 
for violations thereof. 

Your question appears to arise from the following factual situation. The Auditor 
General's Office, during the course of postaudits, has become aware that several of the 
boards of trustees of community colleges in Florida have adopted rules and regulations 
concerning parking and traffic control on community college campuses and have imposed 
monetary penalties or fines for violation of these rules. Your office questions whether or 
not the boards of trustees possess the legal authority to adopt these rules and impose 
fines or monetary penalties for violations thereof. 

A community college district board of trustees has no inherent or common law powers. 
It has only those powers which have been conferred by statute. Of. Bucks v. McLean, 115 
So.2d 764 (1 D.C.A. Fla., 1959); Harvey v. Board of Public Instruction, 133 So. 868 (Fla. 
1931); and AGO's 076·61 and 075-148 holding that the powers of district school boards are 
limited by law and that the extent of their powers may be enlarged or modified only by 
the Legislature. This concept is based upon the doctrine that the police power is an 
inherent attribute of the state's sovereignty which is vested in and resides in the 
Legislature, and not in community college districts or other creatures of the Legislature. 
Section 1, Art. III, State Const. Such entities may be and often are delegated a part of 
this police power to carry out their functions. or;, e.g., ss. 239.53, et seq., F. S., wherein 
the state universities (not including community colleges) have expressly and in detail 
been delegated the authority to regulate traffic on campuses, including the power to 
promulgate parking and traffic rules, the quasi-executive power to make arrests for 
violations thereof, the quasi-judicial power to adjtldicate guilt or innocence of offenders, 
and to fix and exact fines or penalties for violatioli b Without statut<>rily delegated police 
power from the Legislature, however, a community college board of trustees or like 
entity is without power to exercise any part of the state's police power or sovereignty. 
See Barrow v. Holland, 125 So.2d 749 (Fla. 1960); Lewis v. Bd. of Health, 143 So.2d 867 
(1 D.C.A. Fla., 1962), cert. den.ied, 149 So.2d 41 (Fla. 1963). See gen.erally 16 C.J.S. Oon.st. 
Law ss. 66, 70, and 106. Also, compare Lopez v. Williams, 372 F. Supp 1279 (S.D. Ohio 
1973) aff'd, Goss Y. Lopez, 415 U. S. 912 (1975), with Banks v. Bd. of Pub. Instruction, 314 
F. Supp 285, 290 (S.D. Fla. 1970), affd, 450 F.2d 1103 (5th Cir. 1970), vacated, 401 U. S. 
988 (1971). Hence, such boards may exercise only those powers specifically or by 
necessary implication authorized by the Legislature. If there are any doubts as to the 
existence of authority, it should not be assumed. Hopkins v. Special Road and Bridge 
District No.4, 74 So. 310 (Fla. 1917); Harvey v. Board of Public Instruction, supra; State 
v. Ausley, 156 So. 909 (Fla. 1934); State v. Culbreath, 174 So.2d 422 (Fla. 1937); Gessner 
v. Del·Air Corp., 17 So.2d 522 (Fla. 1944); Statt~ ex reI. Greenberg v. Florida State Board 
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of Dentistry, 297 So.2d 628 (1 D.C.A. Fla., 1974) ccrt. dismissed, 300 So.2d 900 (Fla. 1974); 
cf. AGO 078·12. 

I find no express provision in the statutes governing community colleges, ss. 230.741· 
230.776, F. S., which delegates any part of the police power to regulate traffic, to 
promulgate and enforce parking and traffic regulatlOns, to adjudicate guilt, or to set or 
exact fines or penalties. (Cf. AGO 077·56, wherein I stated that community college boards 
of trustees coUld not '!mploy security or police officers vested with the power to make 
a.rreflts nor could. they grant Sll;!!h authority to employees of their security departments 
smca such exercIse of the police power must be Inwfully delegated before it can be 
exercised and there was no statutory delegation thereof.) In contrast, I note the explicit 
and specifically detailed authorization granted by ss. 239.53, et seq., supra, and ss. 
316.006, 316.008, and 316.Q72, F. S., to state universities and to municipalities and 
counties, respectively, to regulate within the exercise of expressly delegated police pvwer 
on unive..-sity campu!Jes or grounds or within the jurisdiction of the counties and 
municipalities. These sections grant extensive power to promulgate parking and traffic 
regulations governing vehicles, pedestrians, ~nd ridden or herded animals (ss. 239.53 and 
239.54, F. S.), and vehicles, bicycles, and pedestrians (S9. 316.008 and 316.072, F. S.), and 
the power of enforcement, arrest, adiudicatton. and imposition of fines. The community 
coilege boards of trUiltees are granted no such express powers by the Legislature. 

I note that prior to the enactment of Ch. 29723, 1955, Laws of Florida, codified in 8S. 
239.53·239.58, F. S. 1975: this office answered a number of questions from tho University 
of Florida and the Boara of Control (now Board of Regents) regarding their authority to 
promulgate traffic regulations enforceable by imposition and collection of fiN'!s. Attorney 
General Opinion O·i7·3i)5, Biennial Report of tEe Attorney General, 1947·1948, p. 339; 
AGO 051·165, Biennial Report of the Attorney General, 1951·1S52, p. 421; AGO 052·73, 
Biennial Report of the Attorney General, 1951·1952, p. 419. It was held that the 
Legislature had not delegated any part of its police power to the univer8ity or to the 
Board of ControllBonrd of Regents) to set and enforce fines for truffle violationG. 

Accordingly, my predecessors in office concluded that, without express legislative 
authorization to promulgate parking and traffic regulations, to set and enfl"'''!) fines, to 
arrest, and to adjudicate the guilt of offenders, the Board of Control (Board of Regents) 
could not lawfully do so. Similarlv, since the I.egislature has not granted the community 
college boards of trustees these powers, I conclude they may not exercise them. I note 
that ss. 239.53-239.58, F. S., rp:unt the Board of Regents traffic control authority on the 
"[gJrounds" of uinstitutionfsJ." "Institution" for the purposes of ss. 239.53.239.58 is 
defined as "any university or agencv under the jurisdiction of the Board of Regents." 
Section 259.53(lHg), F. S. 'Further, rm' purpcses of the Florida School Code (of which Ch. 
239 is a part) t'[i]nstitutions of highp.r education" is defined as consisting of "all state· 
supported educational institutions offering work above the public schnollevel, other than 
community rolleges" (Emphasis supplied.), B. 228.041(1)(c), F. S., w11i1e H(cJommunity 
colleges" is defined to "consist of all educational institutions operated by local community 
college district boards of trustees under specific authority and regulations of the statt.' 
board (of education)." St1ction 228.041(l)(b), F. S. 

I ItOW turn to an analysis of the authority which the Legislature has granted to 
community college boards of trustees to determine whether the authority to control 
parking and traffic, to enforce traffic regulations, to make arrests, to adjudicate gt!ilt, and 
to impose penalties may be implied from such powers as have been granted. For the 
reasons set forth below, I conclude that it may not. 

A. community college board of trustees has been created for each community college 
district, "which, under statutes and other rules and regulations of the state board (of 
education)" (Emphasis su~plied.) shall have "all powers necessary and proper for the 
governance and operation' of the community college. Section 230.753(2)(a), F. S.; see also 
e. 2~ll.041(1)(bl. F. S., defining community colIe&,es as those "educational institutions 
operated by local [boards] under specific authonty and regulations of the state board 
•... " (Emphasis supplied.) These hoards are vested with responsibility to operate the 

community colleges WIth such authority as may be needed for the proper operation 
thereof in accordance with the regulations of th .. State Board of Education. Section 
230.754(1), F. S. The regulations promulgated by the State Board of Education 
implementing the florIda School Code. Chs. 228. et seq., F. S., have "the full force and 
effect of law," if within the scope and intent of, and not in conflict with, the statute. 
Sections 229.041 and 229.053, F. S.; see also Florida Livestock Board v. Gladden, 76 So.2d 
291,295 (Fla. 1954). Section 6A.l,t,56, F.A.C., the State Board of Education rule regarding 
control and discipline of community college students, provides that the boards of trustees 
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"shall adopt such rules 11'1 are necessary for the proper controllllld discipline of students 
in a community college." 

It can be solln from the above that the boards of trustees and the State Board of 
EdUcation have been granted general rulernaking authority as regards the control nnd 
discipline of students within the coIl"ges. The question now becomes whether such 
general grant of authority includes the authority to exercise the police power of the state 
to regulate parking and traffic, including the power to arrest, adjudicate guilt, levy fines, 
or impose other penalties. Section 18, Art. I, State Const., prohibits any administrative 
agency from imposing any penalty except as provided by law. It must be borne in mind 
tnat a ~E:'lleral grant of rulemaking authority is always circumscribed by and subject to 
the limItations of the statute authorizing the rules. The board may make only those rules 
and regulations which are necessary to carry out the prescribed statutory responsibilities 
or to enforce the act creating the board. Rulemaking power is limited to making rules 
that fairly may be said to fall within the scope and intent of the statute. Gladden, supra; 
Lewis v. Florida State Board of Health, 143 So.2d 867 (1 D.C.A. Fla., 1962), cert. denied, 
14.9 So.2d 41 (Fla. 1963). None of the statutes or the rule quoted. above may fairly be said 
to authorize the boards of trustees to exercise any part of the police power of the state 
to control and regulate traffic, or to imJilose penalties for traffic violations. None of the 
authorizing statutes refers directly or mdirectly to traffic control or regulation. None 
bestows the power of arrest on, or authorizes the boards to grant arrest power to, any 
officers or to establish or create an adjudicatory body, to impose fines or penalties and 
dispose of moneys collected, or to take any other penal action. 

In 1977, the Legislature enacted Ch. 77-59, Laws of Florida, "[aJn act relating to 
disci~line in community colleges Rnd state universities," codified as s. 230.754(2){j), F. S., 
whicn provides: 

The board :Jf trustees may adopt, by rule, a uniform code of appropriate 
penalties fo!' violations of rules by students and employe"s. Such penalties, 
unlflSS otherwise provided by law, may include fines, the withholding of 
diplomas or transcripts pending compliance with rules or payment of fines, and 
the imposition of probation, suspenslon, or dismissal. 

By this provision, the Legislature has obviously undertaken to broaden the power of 
the board over discipline of students and employees and setting penalties for violation of 
the rules of conduct. However, it is my opinion that the language of this section in no 
way manifests a legislative intent to grant to the boards of trustees authority in the 
exercise of the p('lice power to control and regulate traffic on campus or to enforce such 
rules with fines Or monetary penalties. Apart from the fact that the title of Ch. 77-59 
provides no notice of any legislative intent and purpose to delegate any part of the state's 
police power to community colleges to regulate traffic and fix monetary penalties for 
violations of authorized traffic control rules or regulations and otherwise enforce such 
relrolations, my conclusion is based upon the following considerations. 

First, Ch. 316, F. S., the "Florida Uniform Traffic Control Law," was enacted "to make 
uniform traffic laws to apply throughout the state and its several counties and uniform 
traffic ordinances to apply in all municipalities." Sections 316.001 and 316.002, F. S. The 
provisions of Ch. 316 apply "wherever vehicles have the right to travel." (Emphasis 
supplied.) Section 316.072\1), F. S. Jurisdiction to control traffic is vested specifically and 
solely in the state, municipalities, and counties of Florida. Section 316.006, F. S. Section 
316.008(1), F. S., specifically grants to municipalities and counties the authority to 
exercise the police power to regwate certain traffic and parking within their respective 
boundaries or jurisdictions in die particulars specified therein. 

I am unable to :find any legislative int.ent and purpose clearly manifested in the title to 
or in the enacting terms of Ch. 77-59, supra (s. 230.754(2)(j), F. S.), to grant !;hlfJ same 
authority under the police power to any other subdivision or agency of this state merely 
by use of such gener81 language and authority as is employed and granted to community 
colleges by the Legislature. The difficulty with giving such a broad and extended meaning 
to the above-qucted provisions in light of Ch. 316, F. S., is emphasized by the fact that 
state universities have been expressly granted the power to regulate traffic and impose 
fines or penalties for violations by the specific lan~age of ss. 239.53-239.58, F. S. Section 
239.54, F. S., grants to each of the state universities the authority "to adopt rules which 
govern traffic on the grounds of that institution, which provide penalties for the 
infraction of such traffic rules," Sections 239.55-239.57, F. S., provide for the imposition 
and collection of fines or penalties. Moreover, s. 239.54, F. S., explicitly provides that 
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such rules prevail in the event of conflict with traffic ordinances of the municipality, if 
any, in which the university is situated, but that no rule may be adopted which conflicts 
with any provision of Ch. 316, F. S., which extends to and is applicable to the grounds of 
the institution. Further, municipal ordinances not in conflict WIth university rules extend 
to and are applicable upon university campuses and grounds. Section 239.55, F. S., 
provides that a violation of any traffic regulation enumerated in Ch. 316, F. S., shall be 
charged and proceeded against in accordance with Cha. 316 and 318, F. S. 

Thus, the grant of power by which the universities derive authority to control and 
regulate traffic is express and detailed, and was so WIitten as to mesh with and 
complement Chs. 316 and 318. In contrast, s. 230.754(2)0), F. S., is a general grant of 
autliority relating to rules of conduct and discipline for students and employees making 
no mention of traffic control and remtlations or enforcement thereof. Consistent with Cbs. 
316 and 318, F. S., and ss. 239.53-239.58, F. S., and the legislative intent expressed in the 
title of Ch. 77·59, supra, I conclude that s. 230.754(2)0> is, in and of itself and without 
more, legally insufficient to confer on or grant to the boards of trustees of state 
communit!' colleges the authority to control and regulate campus traffic under the state's 
police power, to enforce such traffic regulations, to adjudicate guilt of violators thereof, 
or to fiX and dispose of fines or penalties coUected pursuant to any such traffic rules. 

Second, Ch. 77·59, Laws of Florida, applies to and relates to discipline in state 
universities as well as in community colleges. It amended s. 240.045, F. S., relating to 
"[d)isciplinary rules and regulations," and added thereto new subsection (2), which grants 
to th(' Board of Regents the identical rulemaking powers over discipline in the state 
universities as s. 230.754(2)(j), F. S., grants to the boards of trustees of community 
colleges. Hence, s. 230.754(2)0), F. S., must be read in pari materia with s. 240.045(2), 
F. S. The purpose of Ch. 77·59 and both of said sections is the same, to provide a uniform 
code of penalties for violations of disciplinary rules for the students and employees of 
both state educational institutions. Section 240.045(2)1 F. B., clearly was not intended by 
the Legislature to supplant or modify or replace tne very explicit statutory scheme 
already enacted and operating regarding traffic control and regulation on university 
campuses and the p.nforcement of and imposition of penalties for violations of authorized 
traffic regulations. The title of Ch. 77-59, the catchline of the section, and the body thereof 
refer or relate to discipline and disciplinary rules and regulations, not to traffic control 
or regulation or enforcement of traffic regulations and penalties for violations thereof, 
making no references thereto or to ss. 239.53·239.58, F. S. It was obviously intended to 
supplement other powers relating to discipline already conferred. See s. 239.045(1), F. S. 
It is my opinion that s. 230.754(2)(i), F. S. (Ch. 77-59), grants to the boards of truatees 
neither more nor less authority than that conferred upon the Board of Regents by s. 
240.045(2) (Ch. 77·59). It confers powers over discipline of students and employees on 
campus and neither by its terms nor by necessary implication grants auth0:city to control 
and regulate traffic and parking on campus or to enforce traffic regulations, including
those contained in Ch. 316, F. S. I also note that Rule 6A-14.56, F A.C. (relating to control 
and discipline of community college students), was amended in 1977, after the effective 
date of Ch. 77·59 and concerns only the control and discipline of students, making no 
reference to traffir control and regulation or enforcement of traffic regulations. 

Third, there is some question as to whether rulemaking authority over traffic control 
and regulation, including enforcement, power of arrest, aJ.Judication of guilt, and levying 
of fines or penalties could be constitutiO:lally delegated by the Legislature to the Board 
of Education or the boards of trustees by such a broad indefinite grant of the police power 
as that contained in s. 230.754(2)(j), F. S. It is well established that the Legislature may 
delegate quasi·executive, quasi.legislative, and quasHudicial powers to administrative 
agencies and vest them with rulemaking authorIty. However, it is equally settled that 
unbridled discretion may not be delegated to administrative officials. Statutes delegating 
powers to administrative agencies must set forth cleat' and definite guidelines and 
standards to guide and limit the agencies in thei!- execution of the delegated discretion 
and powers and must "so clearly define the power delegated that the administrative 
agency is precluded from acting through whim, showing favoritism or exercising 
unbridled discretion." Lewis v. Bank of Pasco County, 346 So.2d 53 (Fla. 1977); State 
Dept. of Citrus v. Griffin, 239 So.2d 577 (Fla. 1970); Pinellls County v. Jasmine Plaza, Inc., 
334 So.2d 639 (2 D.C.A. Fla., 1976); Flesch v. Metropolitan Dade County, 240 So.2d 504 
(3 D.C.A. Fla., 1970). A statute that is too vague or incomplete in itself to provide 
adeCJ.uate safeguards and ~de1ines may not constitutionally be used by an 
adrmnistrative body as authOrIty to promulgate rules. Lewis v. Fla. St. Bd. of Health, 143 
So.2d 867, cert denied, 149 So.2d 41 (Fla. 1963). 
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These requirements are particularly applicable where imposition of penalties, including 
the levying of tines, is concerned. As with penal statutes, statutes imposing tines must be 
strictly construed and may not be extended by construction to acts not within the express 
intent of the Legislature. 'The presumption is against an agency or officer who set;>ks to 
impose a tine for an act which is "beyond the letter [of a statute) even though within [its] 
SPIrit." 70 C.J.S. Penalties ss. 1 and l(b)j Adler.Built Industries, Inc. v. Metropolitan Dade 
Co., 231 So.2d 197 (Fla. 1970); Hotel and Restaurant Commission v. Sunny Seas No. One, 
Inc., 104 So.2d 570 (Fla. 1958); Jasper v. St. Petersburg Episcopal Community, Inc., 222 
So.2d 479 (2 D.C.A. Fla .• 1969). And see, National Education Assoc. v. Lee County Bd. of 
Public Instruction, 299 F. Supp. 834 (M.D. Fla. 1969). stating that, in Florida, the 
"pr.inciple of narrow construction is particularly applicable to the question of whether a 
governmental agency has authority to impose a tine, a function normally contined to 
courts." IIilnce, even assuming a tine may be imposed by rule, the Legislature, in 
authorizing the rule, must make it clear that its grant of power includes the authority to 
levy lines for specified acts or conduct and mU$t establish sufficient specifications and 
limitations to guidt:J the administrative agency in promulgating and enforcing any such 
rule. See s. 18, Art. I. State Const., which provides that no administrative agency may 
~rovide a penalty "except as provided by Zaw." (Emphasis supplied.) Cr., e.g., s. 125.69, 
F. S., by which the Legislature has authorized punishment by fine for violations of 
county ordinances (which are declared to be misdemeanors) and has specifically set out 
a maldmum amotmt of $500 which may be imposed and collected; see also AGO 071·22$; 
and see s. 9, Art. IV, State Const., granting to the Game and Fresh Water Fish 
Commission the regulatory and executive authority over wild animals and fresh water 
aquatic life, excepting that "penalties for violating regulations of the commission shall be 
prescribed by specific statute." Chapter 372, F. S., prescribes these penalties with 
specificity. 

It is highly questionable, if not beyond question, that s. 230.754(2)(;), F. S., could be 
read in light of the above discussion to lav,7iilly authorize the boards of trustees to adopt 
rules regUlating traffic, authorizing arrest of violators, providing for adjudication of guilt, 
or granting power to impose, exact, and diSpose of :fines or penaIties. These are all quasi· 
executive, quasi.!egislative, or quasi-judicial functions exercised under the police power 
of the state. As I stated in AGO 078-56, a community college district "lacks legislatively 
conferred authority to employ law enforcement officers and lacks conferred authority to 
vest officers employed by the district with authority to bear arms and make arrests." 
Moreover, I find no statutory provision authorizing the establishment of an acljudicatory 
body or the imposition and collection of tinel! or penalties for violations of any traffic 
regulations, v. :.rlch pursuant to s. 18, Art. I, State Const., must be "provided by law." 
(Emphasis supplied.) I find nothing purporting to set an amount that can be imposed and 
exacted as a tine (>1' penalty, or authorizing anyone to impose, exact, collect, or dispose of 
fines or penalties. Once again, I note the contrast between this provision, a broad and 
indefinite (except as to discipline) grant of power with no guidelines or specifications for 
the agency to follow in promulgating rules and regulations, governing traffic control and 
regulation, and 8S. 239.53·239.58, F. S., in which all of these things arC! spelled out with 
particularity in grantiIJ.g to the Boar-d of Regents authority to control traffic on state 
university campuses. Had the Legislature intended to. grant the same authority to 
community colleges, it could have easily done so by essentially duplicating ss. 239.53-
239.58, F. S., and applying their provisions to the boards of trustees of the community 
college districts. It is my opinion, however, based u~on the authority cited and discussed 
above that the Legislature would not, and indeed .awfully could not, attempt to confer 
such authority upon the boards of trustees by the language employed by it in s. 
230.754(2)(j), F. S. (Ch. 77·59, supra.) 
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078·133-November 28,1978 

ELECTIONS 

MUNICIPAL OFFICERS-USE OF OFFICIAL TITLES 
IN PUBLICATIONS ENDORSING OR 

CRITICIZING CANDIDATES 

To: Michael J. Satz, State Attorney, Fort LaUderdale 

Prepared by; Patricia R. Gleason, Assistant Attorney General 

QUESTION: 

078·133 

Does the writing and publication of an open letter or newsletter by 
elective municipal officers using their officiaI titles for the purpose of 
endorsing or criticizing a candidat(J for municipal office constitute the use 
of official authority or influence for the purpose of interfering with an 
election, or the coercing or influencing of another person's vote, or 
affecting the result thereof in violation of s. 104.31(1)(a), F. S.? 

SUMMARY: 

Section 104.31(1)(a), F. S., does not prohibit elective municipal officers 
from using their official titles in connection with the writing and 
publication of open letters or newsletters endorsing or criticizing 
candidates for public office since such conduct, standing alone, would not 
of itself evince the corrupt use of official authority or influence for the 
purpose of interfering with an election, or coercing or influencing votes, 
or affecting the result of the election. Moreover, s. 104.31(1)(c), F. S., 
exempts suCh conduct as "political activity" of exempted elective officials 
from the operation of s. 104.31(l)(a), F. S. 

Your letter advises that your inquiry has been ,Prompted by the conduct of certain 
elective municipal officers in two muniCIpalities dUrIng the course of municipal (llections. 
You state that in one municipality "the pres(lnt Vice-Mayor (not up for reel(lction) and 
an out·going COunCilIT!il1, wrote an open letter, using their official titles, endorsing a 
candidate for the outgoing councilman's seat." You further state that the letter "was 
published as a political advertisement by the endorsed candidate, all in accordance with 
applicable statutes." It. the second municipality, you advise that "[a1 present sitting 
Councilman had a Newsletter printed at rus own expense, in which be attacked the 
voting record of two Councilmen who were running for reeJp.ction." 

Your inquiry then is whether such conduct on the part of these elective municipal 
officers under these circumstances violates s. 104.31(1)(a), F. S., which provides: 

(1) No officer or employee of the state, or of any county or municipality 
thereof. except as hereinafter exempted from prOL'isions hereof, shall: 

(a) Use his official authority or influence for the purpose of interfering with 
an election or a nomination of office or coercing or influencing another person's 
vote or affecting the result thereof. (Emphasis supplied.) 

Section 104.31(2). F. S., provides that "[a]ny person violating the prOvisions of this 
section shall be guilty of a misdemeanor of the first degree . . . ." 

An examination of the subject statute does not provide a clear and definitive answer 
as to the precise nature of the conduct which is proscribed and penalized by its terms. 
However, s. 104.31(1)(a), F. S., is part of a larger statutory scheme of prohibited election 
practices derived from the Corrupt Practices Act, Ch. 6470. 1913, Laws of Florida. The 
Corrupt Practices Act wac; initially enacted in 1913 in order to "Define, Prevent, and 
Punish Certain Offenses and Corrupt and Illegal Practices in connection 
with ... Elections .... n Title. Ch. 6470, supra. The act was also passed in response to 
a mandate found in s. 26. Art. III of the 1885 State Constitution: 

Laws shall be passed regulating elections. and prohibiting under adequate 
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penalties, all undue influence thereon from power, bribery, tumult or other 
Improper pract.ice. 

Althou~h the 1968 Constitution does not expressly reguire the Legislature to prohibit 
and proVIde penalties for improper election practices, tne l.?ower to 00 so is inherent in 
the legislative power of the state vested in the Le@slature bY B. I, Art. III, State Const., 
and that body remains "charged with the responsIbility and authority of regulating the 
election process to protect the integrity of that p'rocess and to insure free and fair 
elections." Sadowski v. Shevin, 345 80.2d 330, 332 (Fla. 1977). 

It is well established that, where uncertainty or ambiguity exists in a statute, the 
legislative intent should be ascertained by a consideration of the entire act and others in 
pari materia. See, e.g., Mann v. Goodyear Tire & Rubber Co., 300 So.2d 666 (Fla. 1974); 
State v. Beardsley, 94 So. 660 (Fla. 1922); State ex reI. Triay v. Burr, 84 So. 61 (Fla. 1920). 
Applying this principle to your inquiry, it would be helpful in interpreting s. 104.31(l)(a), 
F. S., to consider other statutes enacted on the same subject matter-unlawful or corrupt 
election practices-so as to determine legislative intent. 

In State v. Brown, 298 So.2d 487 (4 D.C.A. Fla., 1974), the court commented generally 
upon the provisions of the Corrupt Practices Act, carried over into Ch. 104, F. S. The 
court noted that the act 

makes unlawful a variety of acts which subvert the elective process, e.g., false 
swearing, fraud in connection with casting a vote, corruptly influencing voters, 
illegal voting, and any act by an official who willfully and fraudulently violates 
any of the provisions of the election code. [Id. at 489.) 

The Brown court also referred on several occasions to the prohibitions and penalties for 
"corrupt practices" contained in Ch. 104. Thus, it may be mferred from Brown that the 
prevention of corruption and fralld in t~." \llection process is the common thread which 
links the various unlawful practices prt.~ihited under that chapter. 

In Johnson v. Harris, 188 80.2d 888 (1 D.C.A. Fla., 1966), the appellate court affirmed 
the trial court's dismissal of a complaint against a candidate and his campaign treasurer 
charging violation of a statute which prohibited the incurrence of expenses in excess of 
funds on del?osit in the campaign account. The court ruled that "it is not every infraction 
of the electIOn code that calls for the imposition of penalties prescribed thereby. The 
infractions, in order to be subject to the sanctions of the statute, must have been 
knowingly committed-" (Emphasis supplied.) 188 So.2d 892. The court further noted that 
there had beeu no showing that "the acts of [the defendants] were corrupt or the product 
of an evil desi~ to defeat the free choice of voters in a democratic election." [ld.; 
emphasis supplied.] 

Accordingly, I am of the view that s. 104.31(1)(a), F. S., should be construed so as to 
prohibit the corrupt use of official authority 01' influence for the _purposes set forth 
therein. Cf, Board of Public Instruction v. Doran, 224 So.2d 693, 699 (Fla. 1969), in which 
the court ruled that a criminal violation of the Government in the Sunshine Law, s. 
286.011, F. S., impliedly required a charge and proof of scienter; and In re Dekle, 30B 
So.2d 5 (Fla. 1975), in which the Supreme Court ruled that under existing law a judge 
should not be removed from office unless his actions reflected a corrupt motive or 
purpose. 

My conclusion that s. 104.31(1)(a), F. S., should be construed to require a corrupt intent 
as an element of the criminal offenses embraced by its terms is also supported by s. 
104.31(1)(c), F. S., which states, in part: 

The provisions of paragraph (a) shall not be construed so as to limit the political 
activity in ... any •.. election of any kind or nature, of elected officials or 
candidates for public office in the state or of any county or municipality 
thereof .... 

Cf, AGO 072·62, in which this office nowd that s. 104.31(1)(a), supra, was designed "to 
prevent the misuse of official authority- or position . • ." and further observed, 
parenthetically, that certain elected public OffiCIalS (inclucling municipal officers) and 
certain appointed officers were exempted from the provisions of s. 104.31d.)(a), F. S., by 
the proviSIOns of what is now B. 104.31(1)(c), F. S. 

Accordingly, I am of the view that the affixing of a public officer's official title to an 
open letter or newsletter criticizing or endorsing another person's canclidacy does not, pel' 
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se or standing alone, violate s. 104.31(1)(a), F. S., since such conduct does not itself evince 
a corrupt use of official authority or influence for the purpose of interfering with an 
election, or coercing or iniiuencing votes, or affecting the result of an election. The mere 
use of an official title in political advertisements or other political related writings falls 
within the realm of "political activity" and is not within the scope of activities prohibited 
by s. 104.31(1)(a). Moreover, I am of the view that s. 104.31(1)(a), F. S., as construed in 
this opinion, does not appear to infringe upon any constitutionally protected political 
speech which may be engaged in by such officers. An illustration of this principle may be 
found in a recent Louisiana case. State v. Newton, 328 So.2d 110 (La. 1976). The Newton 
case involved a challenge to the constitutionality of a statute which, among other things, 
prohibited: 

... the giving or offering to give [and the acceptance or offer to accept], 
directly or indirectly, any money, or anything of apparent present or 
prospective value to any voter at any ... election ... with the intent to 
influence the voter in the casting of his ballot. 

In its original opinion, the court ruled the quoted portion of the statute 
unconstitutional because it was overbroad. According to the court, the statute prohibited 
activities entitled to protection under the First Amendment (such as to promise better 
government; give voters handbills, buttons, etc., to influence them to vote for a candidate; 
promise to lower taxes) as well as th"se activities which may constitutionally be 
proscribed (such as bribery). 

On rehearing, however, the court reversed its earlier opinion on the overbreadth issue, 
stating that in its prior opinion the majority had "failed to adequa~aly consider the 
context and purpose of the statute." State v. Newton, supra at 117. The court stated on 
rehearing that "[t]he purpose of the statute is to prohibit the corruption of voters, which 
it seeks to do by criminalizing the giving or accepting of money or anything of value at 
any election with the corrupt intent to influence the elector's vote." [lei.; emphasis 
supplied.] The court thus concluded that the statute was constitutional: 

As used in the statute, value is determined by the application of a subjective, 
rather than an objective, test. The reqnirement of value is satisfied if the thing 
has sufficient value in the mind of the person to whom it is corruptly offered to 
influence his actions ...• Contrary to our first impression, it is clear that a 
platform promise of better government, lower t.axes, or welfare reform made 
generally to a group of voters or to individual voters is not bribery within the 
meaning of the statu.te. . . . The restriction achieved by the requirement of a 
corrupt intent to influence the recipient's vote effectively prevents the statute 
from infringing upon a candidate's freedom of expressiCln. [Id. at 118; emphasis 
supplied.] 

With respect to the instant case, it is clear that the purpose of s. 104.31(1)(a) is to 
prevent corruption of the election process, not to limit protected political speech by public 
officers (or the "political activity" of elective officers exempted therefrom by s. 
104.31(1)(c), F. S.). See, e.g., Buckley v. Valeo, 424 U.S. 1 (1976); Mills v. Alabama, 384 
U.S. 214 (1966); Spears v. State, 337 So.2d 977 (Fla. 1£176), as to the protections afforded 
political discussions, political speech, and other activities under the First Amendment. 

Your question is accordingly answered in the negative. 

078-134-November 28, 1978 

CIRCUIT COURrr CLERKS 

SERVICE CHARGES IN PROBATE AND 
GUARDIANSHIP PROCEEbINGS 

To: Roger Poitras, Clerk, Circuit Court, Fort Pir,:rci; 

Prepared by: Craig B. Willis, Assistant Attorney General 
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QUESTIONS: 

1. Is the $5 service charge required by s. 28.2401(1)(8), F. S. 1977, for the 
deposit of a will of a decedent with the court, to be credited to and 
deducted from the other service charges for summary or formal 
administration required by other paragraphs of s. 28.2401(1), F. S. 1977? 

2. Does the $10 service charge for disposition of personal property 
without administration fixed by s. 28.2401(1)(e), F. S., cover all letters or 
other writings under seal of the court required to be issued by the court, 
or must an additional charge of $10 be exacted fo1' each such letter or 
other writing required to be issued when, for example, the assets are not 
congr_egated in one institution or location? 

3. When a service charge for a formal administration has been paid 
under s. 28.2401(1)(h) or (i), F. S., and an inventory subsequently filed 
reveals assets in excess of those amounts upon which the charges for 
formal administration were based and fixed by paragraph (h) or 
paragraph (i) of s. 28.2401(1), F. S., and this greater inventory value falls 
mto a liigher scheduled charge category, should the difference in the 
prescribed charges between the lower estate valuation and the higher 
estate valuation be charged and colle<!ted? 

SUMMARY: 

The $5 service charge required by s. 28.2401(1)(a), F. S., for the deposit 
of a will of a decedent has been repealed by s. 2, Ch. 78·367, Laws of 
Florida, effective October 1, 1978, and, therefore, any question as to its 
credit to or deduction from other service charges for summary or formal 
administrations of estates has become moot. 

The $10 service charge required by s. 28.2401(1)(e), F. S., for disposition 
of personal property without administration covers all services 
performed and all letters or other writings under the seal of the court 
which are issued by the court in the proceedings. 

A subsequent inventory filed in a probate or guardianship proceeding, 
which shows an estate or inventory value greater than the inventory 
value upon which the :prescribed service charge was initially paid and 
such greater value falls mto a higher scheduled charge category, requires 
that the difference between the two scheduled charges fixed by the 
statute be charged and collected. 

AS TO QUESTION 1: 
Your question is apparently prompted by the enactment of s. 2, Ch. 77-284, Laws of 

Florida, codified as s. 28.2401(1)(a}, F. S., effective October 1, 1977, that required a $5 
service charge to be paid upon the deposit of a will of a decedent. The custodian of a will 
was required by s. 732.901, F. S. 1975, to deposit a decedent's will with the clerk of the 
court having venue of the estate of a decedent within 10 days of the death of the testator. 
Upon a petition therefor, and service of notice on the custodian, he could be compelled 
to comply with this statutory requirement. Prior to the enactment and effective date of 
s. 2, Ch. 77-284, the will's custodian was not statutorily charged for this initial deposit of 
the will since he did not necessarily have any real interest in opening an estate. See AGO 
072-414. Effective October 1, 1978, s. 2, Ch. 78-367, Laws of Florida., repealed s. 
28.2401(1)(a), F. S., as amended by Ch. 77·284, the statutory requirement for the service 
charge for the deposit of a will. Therefore, any question regarding its credit to or 
deduction from other service charges for summary or formal administrations required by 
other paragraphs of s. 28.2401(1) has become moot. 
AS TO QUESTION 2: 

Section 28.2401(1)(e), F. S., reads: "Except when otherwise provided, the service 
charges for the following services shall be: • • . For disposition of personal property 
without administration ... $10.00." You question whether this $10 service charge is to 
cover all letters or other writings under seal of the court which are issued by the court, 
or whether an additional $10 service charge must be paid for each such letter or other 
writing so issued. 

Subsection (2) of s. 735.3Q1, F. S., provides: 
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Upon informal application by' affidavit, letter, or otherwise by any interested 
party, and if the court is satisfied that subsection (1) is applicable, the court, by 
letter or other writing under the seal of the court, may authorize the payment, 
transfer, or disposition of the personal property, tangible or intangible, 
belonging to the decedent to those persons entitled. (Emphasis supplied.) 

Rule 5.420(6), Fla. PGR, restates, substantially verbatim, the language of s. 735.301(2), 
F. S. 

It is my understanding from communications with personnel in your probate division 
and with the clerk's office herf:) in Leon Countr that the practice in your office and 
elsewhere in the state is for the clerk's office to lssue separate letters or authorizations 
to each individual or institution holding a decedent's personal property. The $10 service 
charge is for "dispos\tion of personal property without administra.tion"j this service 
charge is not specifically for individual letters or other writings under seal of the court 
authorizing payment or transfer of the personal property of a decedent, but for all 
services and letters or other writings issued in the proceedings. The rule that a fee 
statute must be strictly construed is applicable. Only that charge which is c!\;urly 
provided for can be exacted. See Bradford v. Stoutamire, 38 So.2d 684 (Fla. 1949). 
Therefore, it is my conclusion that unless, and until, the Legislature clearly provides that 
this $10 service charge is to be based upon the number of such letters of other writings 
that are issued by the court pursuant to s. 735.301(2), F. S., the $10 service charge is the 
total charge which may be made for such services pursuant to s. 28.2401(1)(e), F. S. 
AS TO QUESTION 3: 

Section 28.2401(1j(h), (D, and (j), F. S., requires specified service charges in designated 
probate and guardianship proceedings based upon the value of the inventory: 

(h) Formal administration, guardianship, ancillary, curatorship, or conser· 
vatorship proceedings, with an inventory below S60,OOO.00 ............. S60.00 
. IiI Formal administration, guardianship, ancillary. curatorship, or conservator

ship proceedings. with an inventory of $60,000.00 but less than 
S100,OOO,00. . . . . . . . . . . . . . . . . . . .. . ............................. $75,00 

0) Formal administration, guardianship. ancillaI)'. curatorship, or conservator-
ShIP proceedings, with an inventory oUIOO,OOO,OO or more ............ 5100.00 

You want to know if an inventory filed subsequent to the payment made for the above 
service charges shows a value in excess of that for which the payment was made and 
such value falls under a higher scheduled charge category, should your office charge and 
collect the prescribed charges on the higher inventory value, or the difference between 
the charges initially paid and the charges that would have been due on the increased 
inventory value. These three paragraphs of s. 28.2401(1) took their present form from s. 
2, Ch. 77·284, Laws of Florida. Prior to this amendment, s. 28.2401, F. S. t1972 Supp.), 
had required a fee to be paid based upon a two·fold classification: 

(c) For filing of all documents in any estate having an inventory value not ex-
ceeding $60,000.00 . . . . . .. ............ . . . .. ......... ... . ... S60.00 

(d) Forfiling of all documents in all other estates. . . . . . . . . . .. .... . $75.00 

In AGO 072·327, I construed the above provisions and concluded thatif a corrected 
inventory showed an estate value in excess of $60,000 and the filing fee j~ad been paid 
on an inventory for less than $60,000, the difference, $15, must be paid. This conclusion 
and the expressed reason therefor apply with equal effect to your third question. 

The only changes made by the 1977 Legislature were to increase to $100 the charge 
for estates with an inventory value of $100,000 or more, and to specify that the charges 
were being made for "[f1ormal administration, guardianship, ancinar!, curatorship, or 
conservatorship, proceedings." It is, therefore, my conclusion that if an inventory filed 
subsequent to the payment of the service charges required by paragraph (h) or 
paragraph (i) of s. 28.2401(1), F. S., shows an estate or inventory value greater than the 
inventory value upon which the service charge was initially paid and the greater value 
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falls into a higher scheduled charge category, then the difference between the two 
scheduled charges must be charged and collected. 

078-135-November 28, 1978 

COUNTIES 

TAX COLLECTOR MAY NOT ESTABLISH OR 
MAINTAIN BRANCH OFFICES 

To: Sam A. Cornwell, Manatee County Tax Collector, Bradenton 

Prepared by: William D. Townsend, Assistant Attorney General 

QUESTION: 

Maya county tax collector, if he has a resolution duly adopted by the 
board of county commissioners authorizing the establishment of branch 
offices, maintain an office in commercial banks, staffed by the tax 
collector's own employees, for no or minimal rent, for collection of ad 
valorem taxes? 

SUMMARY: 

A county tax collector is not authorized by law to establish and 
maintain or enter into contractual arrangements for branch offices for 
the conduct of his statutory duties and functions or expend income of the 
office therefor, whether within or without the limits of the county seat. 

In the event that the county commission is unable to ~rovide necessary 
office space in the courthouse or other county building m the county seat 
for the county officers, then such officers may provide for and rent such 
necessary office space and pay rents therefor out of the income of the 
office as a necessary operating expense of the office. 

The tax collectors, like the other county officers, are constitutional officers whose duties 
are imposed by, and their powers derived from, statutes. The tax collectors' powers, 
duties, and functions are set forth in Ch. 197, F. S. This statute contains no provision 
whatever (;;(,)ressly or impliedly authorizing the tax collectors to establish or maintain 
branch oi'tlces outside the county seat in commercial banks or any other location or to 
enter into any contractual arrangements or expend any income of their offices therefor 
or as rents therefor. While there is no statute expressly prohibiting such action, the 
prevailing rule of law is that public officers have only such authority or power as is 
clearly conferred by statute or necessarily implied from expressly granted or imposed 
statutory powers or duties. See, e.g., 67 C.J.S. Officers s. 102; Lang v. Walker, 35 So. 78, 
80 (Fla. 1903); Gessner v. Del-Air Corporation, 17 So.2d 522 (Fla. 1944); AGO's 071-28, 
075-299, 078-77, 078-94, and 078-101; and where there is doubt as to the existence of 
authority, it should not be assumed. See, e.g., White v. Crandon, 156 So. 303, 305 (Fla. 
1934), Gessner v. Del-Air Corporation, supra; Edgerton v. International Company, 89 
So.2d 488, 490 (Fla. 1956). Moreover, unlimited authority to perform official functions as 
may be desired by an officer or to incur expenseR a/ilainst the state or county cannot 
lawfully be conferred upon any officer. Coen v. Lee, 156 So. 747, 750 (Fla. 1933). An officer 
may not do everything not forbidden in advance by some legislative act. 67 C.J.S. Officers 
s. 102, p. 366. As in the case of other administrative officers, tax collectors, whose offices 
are constitutionally created but whose powers and duties are statutory, have no common 
law powers "and what [powers] they have are limited to the statutes .•.• " State ex rei. 
Greeilberg v. Florida State Board of Dentistry, 297 So.2d 628, 638 (1 D.C.A. Fla" 1974); 
AGO 075-120; See also AGO's 075-148, 075--161, 078-95, 078-97, 078-101, and 078-114. 

Although an express power duly conferred may include implied authority to use means 
necessary to make the e'Wress power effective, such implied authority may not warrant 
the exercise of a substantive power not conferred. Molwin Inv. Co. v. Turner, 167 So. 33 
(Fla. 1933); AGO 073-375. Any implied power must be necessarily implied from a duty or 
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P.9wer which is specifically or expressly granted or imposed by statute. See AGO 075·161; 
Florida State University v. Jenkins, 323 So.2d 597 (1 D.C.A. Fla" 1975), and also be 
essential in order to carg out the expressly granted power or duty imposed, e.g., AGO 
073·374 and 67 C.J.S. Officers s. 102. 

In the situation proposed in your inquiry as in the situation discussed in AGO 078·77, 
there is no necesslty to impl)- a power to the tax collector to establish and maintain or 
enter into contractu&... arrangements for a branch office outside the county seat as the 
constitutional and statutory law otherwise provides for and vests the authority and 
discretion in such matters in the board of county commissioners. See, e.g., AGO 076·173. 
Accordingly the tax collectors of this state are not authorized by statute, expressly or 
impliedly, to establish and maintain or enter into contractual arrangements for branches 
of their offices in any location outside the county seat. 

Section 1(k), Art. VIII, State Const., provides that branch offices for the conduct of 
county business may be established by the county commissioners outside the county seat. 
See AGO 070·166. In s. 125.01(1)(c) !W.d (3)(a), F. S. 1977, the county commissioners are 
further empowered to provide county buildings and lease property for the county and for 
county purposes. See generally AGO 076·173 in part concluding that under constitutional 
and general law provisions and certain special laws only the county commission may 
establish branch offices for the conduct of county business by the county offices outside 
of the county seat, and the county officers possess :"10 such authority. Possessing no 
{:onstitutional or statutory authority in this particular, the tax collectors are without 
lawful authority to maintain or enter into any contractual arrangements for branch 
offices outside the county seat, or pay rent for such offices from the income of their offices. 

The county commission is therefore required to provide necessary office space for all 
county offices. In AGO 073·99, I stated that, ~n the caso of the school board and 
superintendent of schools, it was not necessalY that offices provided these officials be 
located in the courthouse but merely in the county seat. I have previously stated that the 
county commission has the sole authority to allocate space in county buildings to the 
various officers, and that, acting within their discretion, the decision of the county 
commission will not be interfered with, absent a clear showing of fraud or abuse of that 
discretion. Attorney General Opinion 071·275; see also Mathis v. Lovett, 215 So.2d 490 (1 
D.C.A. Fla., 1968). This discl'etionary power applies to locations outside county·owned (or 
county-leased) buildings or the county seat, also. See AGO 064·63. The principal offices 
and permanent records of all county officers must be in the county seat-however, not 
necessarily in the courthouse. The county commission should provide such offices free of 
charge to the county officers. Only when the county is unable to do so may a county 
officer rent an office for himself in the county seat. Absent statutory authority to do so, 
a county officer may not establish and maintain or enter into contractual arrangements 
for a branch office outside the county seat or ret.t such office facilities, nor expend office 
income or funds to pay rent therefor. Only the county commission may lease buildings 
or office facilities for the conduct ;)f county business by the county officers within or 
without the county seat. 

It should be noted that the authority imposed on the board of county commissioners 
to provide office space for the county officers carries with it the proviso that, in the event 
commissioners are unable to provide necessary office space for one of the county officers, 
then that officer may provide the necessary space. See AGO's 073·99 and 076-173. In this 
circumstance only would the tax collector be empowered to provide for such office space 
or to rent and pay rents for such necessary office space in the county seat out of the 
income of his office as a necessary operating expense of the office. The tax collector 
however, possesses no lawful authority to lease or rent, or otherwise provide and 
maintain, office facilities fo1' branch offices for the conduct of his statutory duties and 
functions outside the county seat. Attorney General Opinion 076·173. 

Accordingly, your question is answered in the negative to the extent of the power of 
the tax colle:tor to establish and maintain or enter into contractual arrangements for 
branch offices for the collection of ad valurem taxes. 
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078.136-November 28, 1978 

CLERICS OF COUNTY COURTS-SERVICE CHARGES 

CLERK MAY NOT RETAIN FOR HIS OFFICE MONEYS COLLECTED 
UPON FILING CIVIL ACTIONS OR PROCEEDINGS IN 

COUNTY COURTS-MUST REMIT MONTHLY TO COUNTY 

To: Newman C Brackin, Clerk, Circuit Court, Crestview 

Prepared by: Craig B. Willis, Assistant Attorney General 

QUESTION: 

Must the "s'llrvice charges" collected pursuant to s. 34.041(1), F. S., be 
remitted monthly to the county, or may these charges be retained as 
income of the office of the clerk? 

SUMMARY: 

Filing charges, now denominated as "service charges," collected by the 
clerk of the county court upon the filing of a civil action or proceeding 
in the county court pursuant to 8. 34.041(1)(a)-(e), F. S., must be remitted 
monthly to the county by the clerk in the manner prescribed by the 
auditor general. The clerk of the county court is not authorized by law 
to retain these payments as income of the clerk's office. 

Section 4, Ch. 77·284, Laws of Florida, amended s. 34.041(1), F. S., to change, among 
other things, the amounts of the charges to be paid for filing an action or proceeding in 
county court and to substitute the phrase "service charges" for "filing fees" in the title 
or catchline of s 34.041 and in tbe body of subsection (1) thereof. These "filing fees" or 
"service charges," as they are referred to now, are to be paid by the plaintiff "when filing 
his action or proceeding." However, the phrase "fihng fees" was retained in the 
unamended last sentence of subsection (1) of s. 34.041. This sentence reads as follows: "All 
filinji fees shall be remitted monthly to the county in the manner prescribed by the 
audItor general." You state that this inconsistency in the language employed has caused 
some confusion in your office as to the proper disposition of the service charges collected 
pursuant to s. 34.041(1). 

Black's Law Dictionary, Rev. 4th Ed. at p. 470, defines a fee as "[aJ charge fixed by law 
for services of public officers or for use of a privilege under control of government." 36A 
C.J.S., p. 248, defines fee as follows: 

The word "fee" is frequently employed to denote a charge, and is defined as 
meaning a charge fixed by law for the services of a public officer or for the use 
of a privilege under the control of the government; a charge for services; a 
charge or emolument; a fixed charge. 

See also Flood v. State ex reI. Homeland Co., 117 So. 385, at 386 (Fla. 1927), citing a 
number of authorities to the same effect. The Third District Court of Appeal has defined 
"fees" as "compensation to an officer for service rendered in the progress of the cltuse." 
Dade County v. Strauss, 246 So.2d 137, 141 (3 D.C.A. Fla., 1971). Fees collected by public 
officers, however characterized, represent charges which the state makes for services 
rendered by the state through its officers, and constitute a fund subject to the control of 
the state to be applied as the Legislature directs. See State ex rel. Buford v. Spencer, 87 
So. 634 (Fla. 1921). 

Chapter 77-284, Laws of Florida, was an act "relating to service charges and fees of 
clerks of court" and amended several sections of Chs. 28 and 34. F. S. It is clear from the 
language of the introductory paragraph of s. 34.041{1>, F. S., that the charges specified, 
however denominated, are to be paid by the plaintiff when his action or prOCEeding is 
filed in county court. These payments represent charge3 made by the state for services 
rendered by it through the clerks of the county courts upon the filing of a civil action or 
proceeding in the county court. Other than the legislative command eXl,>ressed ill the 
unamended last sentence of s. 34.041(1), there is no statutory directIOn as to the 
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application or disposition of the prescrib(Jd filing or service charges. Neither this statute, 
nor any other. has any provision allowing the clerk to retain these "service charges" 
collected pursuant to s. 34.041(1) as income of the office. The State Constitution, s. 5(c), 
Art. II, states, "ftlhe powers, duties, compensation and method of payment of the state 
and county officers shall be fixed by law." As stated in Florida Ind. Comm. v. National 
Trucking Company, 107 So.2d 397, 401 (1 D.C,A. Fla., 1958), "officers have no common
law powerSj but are Iimit<Jd to such powers as may be granted, either expressly or by 
necessary or fair implication, by the statutes creating them." Absent any statutory 
authorization empowering the clerk to retain these charges as income of the office, they 
must be remitted to the county. While the clerk of the circuit court is a l'onstitutional 
officer, his powerE and duties are fixed by law and the above·quoted rlo.J~ applies with 
equal force to the clerk and other constitutional officers of the county as it does to state 
and local administrative bodies or officers. Cf. AGO's 078-95, 078·94, 078-77. 

The substitution of the phrase "service charges" for "filing fees" effectuated by s. 4, 
Ch. 77-284, Laws of Florida, is merely a change in phraseolugy, and the two expressions 
represent synonymous terms. As it is stated in 82 C.J.S. Statutes s. 384, at 902-903, "ra] 
mere change in the phraseoloID' does not indicate a change in construction of the 
statute." Accord; State ex rei. Szabo Food Services, Inc. of North Carolina v. Dickinson, 
286 S02d 529, at 531 (Fla. 1973); Seaboard Coast Line R. R. v. O'Connor, 229 So.2d 663 
(2 D.C.A. Fla., 1969). The statute, as amended, does not purport to authorize the clerk of 
the county court to retain any of the prescribed filing charges as income of his office. The 
statutory direction that all such filing charges or filing fees he remitted monthly to the 
county has not been amended by the Legislature. Therefore, the filing charges or service 
charges collected by the clerk of county court upon the institution or filing of a civil 
action or proceeding in the county court must be remitted monthly to the county and 
may not be retained by the clerk as income of the office. 

078-137-November 28, 1978 

MUNICIPALITIES 

MANDATORY ~ETIREMENT-AGE DISCRIMI!'J'ATION IN MUNICIPAL 
PENSION PLANS PROHIBITED BY 

FEDERAL EMPLOYMENT ACT-EXCEPTIONS 

To: Janice Ward Parrish, City Personnel Administrator, Delray Beach 

Prepared by: Patricia R. Gleason. Assistant Attorney General 

QUESTION: 

Is the establishment of a mandatory retirement age of 65 in a municipal 
pension plan for policemen and firemen and the establishment of a 
mandatory retirement ,age of 60 (65 with the city's consent) in a pension 
plan for all other mUnIcipal employees, unlawful? 

SUMMARY: 

The 1978 Amendments to the Federal Age Discrimination in 
Employment Act prohibit a municipality from requiring its employees to 
retire at age 60 solely because of age, even where such a mandatory 
retirement prOvision is part of a bona fide pension or retirement plan, 
unless age is a bona fide occupational qualification reasonably necessary 
to the operation of a particular bUSllless or for a particular job or 
occupation. Effective January I, 1979, federal law will prohibit 
man.datory retirement of municipal employees between 40 and 70 solely 
because of age, even if required under an existing bona fide municipal 
pension or retirement plan, unless age is a bona fide occupational 
qualification reasonably necessary for a particular job or occupation, or 
the employee has been in a bona fide exect'.tive or high policymaking 
position for two years prior to retirement and is entitled to immediate 
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specified retirement benefits, or if such retirement is required or 
permitted by a bona fide employee benefit l?lan or seniority system 
provided by collective bargainIng agreements ill effect on September I, 
1977, in which case the prohibitions do not take effect until the 
termination date of the collective bargaining agreement or January I, 
1980, whichever occurs first. The Florida Age Discrimination in 
Employment Law, codified as s. 112.044, F. S., would continue to cover 
munioipal employees who are 65 (before January 1, 1979) or 70 (after 
January 1, 1979) years of age or older. Such emplolees may not, under 
state law, be required to reth-e solelY because of their age unless age is a 
bona fide and reasonably necessary occupational qualification or the 
mandatory retirement provision is part of a bona fide seniority system or 
other employee benefit plan such as a pension or retirement plan. 

STA'l'EMENT OF FACTS: 
In 1974 the City of Delray Beach enacted legislation which amended the retirement 

and pension plans for municipal employees. The city currently provides two pension 
plans: One plan is for municipal firemen and policemen, the other serves all other general 
municipal employees. The policeman/fireman I>lan provides that although a member of 
the plan may, if eligible, elect to retire prior to his 65th birthday, he must retire no later 
than his 65th birthday. Moreover, a member may be required to retire earlier, if eligible, 
upon a determination by the member's departmental chief and the city manager that the 
xr.ember "is no longer physically or mentally capable of satisfactorily performing his 
duties." See s. 3(1)(a) and (b) of the Police and Firefighters R~til'eme,nt Pension Plan, 
Ordinance No. 12-74. 

The retirement plan for general employees provides for a normal retirement date on 
the first day of tlie month following a memoer's 60th birthday, or after 10 years of 
credited service, if later. However, an employee may continue his employnlent beyond 
the normal retirement date with the city's consent, but may work no 101lger than the first 
day of the month following his 65th birthda~. See s. 4.2(a) of the General Employees' 
Pension Plan, Ordinance No. 13-74. Thus, it is clear that neither plan permits employment 
past the age of 65. 

Initially, it should be noted that legislation establishing or permitting the 
establishm.ent of a mandatory retirement age for public employees has been repeatedly 
sustained against challenges that such laws deny equal protection of the laws to the 
employees. See, e.g., Massachusetts Board of Retlremellt v. Murgia, 427 U.S. 307 (1976) 
(mandatory retirement of uniformed police officers at age 50): McIlaine v. Pennsylvania., 
415 U.S. 986 (1974) (mandatory retirement of state police officers at age 60); Johnson v. 
Lefkowitz, 566 F.2d 866 (2nd Cir. 1977) (mandatory retirement of tenured civil service 
employees at age 70); Rubino v. Ghezzi, 512 F.2d 431 (2nd Cir. 1975), cert. denied, 423 
U.S. 891 (1975) (mandatory retirement of state court judges at age 70); Fazekas v. 
University of Houston, 565 S.W.2d 299 (Ct. Civ. App. Tex. 1978) (mandatory retirement 
of university professors at age 65): Hawkins v. Preisser, 264 N.W.2d 726 (Iowa 1978) 
(mandatory retirement of state employees at age 65). 

It has been held that the right to be emj)loyed by a governmental agency is not a 
fundamental right. Massachusetts Board of Retirement v. Murgia, supra, at 312; see also 
Board of Regents v. Roth, 408 U.S. 564 (1972); Headley v. Baron, 228 So.2d 281, 284 (Fla. 
1969); Jones v. Board of Control, 131 So.2d 713, 717 (Fla. 1961). Nor does a classification 
based upon age constitute a suspect classification. Massachusetts Board of Retirement v. 
Mur¢a, supra: and see Quicker v. City of Fort Lauderdale, 354 So.2d 400 (4 D.C.A. Fla., 
1978). Therefore, mandatory retirement statutes have been found to be constitutional, 
provided that they are reasonably or rationally related to legitimate state interests such 
as efficiency or economy or motivation of younger employees. See, e.g., Johnson v. 
Lefkowitz, supra, at 869; Hawkins v. Preisser, supra, at 730. 

A consideration of Florida law on the subject of involuntary retirement reveals that 
only certain classes of governmental employees are required to retire at a designated age. 
See, e.g., s. 8, Art. V, State Const., providing that no justice or judge shall serve after 
attaining the age of 70 except upon temporary assiFl?nt or to com~lete a tenn, one
half of which he has served; s. 231.031, F. S., requinng mnndaic!'y retlrement at age 70 
for instructional personnel in the public schools; s. 321.04(.:1), F. S., providing that "[n)o 
patrol officer of the Florida Highway Patrol r.hall Mrve beyond the age of 62, any 
provision of the laws of this state to the contt<U'y notwithstanding." Moreover, with 
regard to state employees within the Career SerVit·~ System or any other merit system 
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plan or system providing for tenure, s. 112.051(1), F. S., states that such employees may 
not be retired 15y the agency or department in which they are employed solely because 
of the attainment of age 65. And, although the statute permits retirement if the agency 
or deptui;ment specifies charges or other cause for retirement, "[t]he attainment of age 
65 or o~der shall not be considered as such specified cause for retirement." 

Thepresent provisions of s. 112.051(1), F. S., were brought into the statutes as part of 
the "Florida Age Discrimination in Employment Act," ss. 9-12, Ch. 76-208, Laws of 
Florida. The remaining provisions of the act has been codified as s. 112.044, F. S. With 
the enactment of s. 112.044, the Legislature stated its intention "to promote the 
employment of older persons, based upon ability rather then age, and to prohibit 
arbitrary age discrimination in employment." Section 112.044(2)(a) defines "employer" to 
mean: 

... the state or any county, municipality or special district or any subdivision 
or agency thereof. This definition shall not; apply to any law enforcement 
agency or firefighting agency in this state. 

From the foregoing, it is evident that the City of Delray Beach is an "employer" within 
the scope and for the purposes of the statute. Thus, it is important to determine wbut. 
employment activities and practices are prohibited by the tenns of s. 112.044. 

With regard to mandatory retirement, s. 112.044(3)(a), F. S., states, in relevant part: 

(a) Except as provided in paragraph (f), it is unlawful for an employer to: 
1. Failor refuse to hire, discharge or mandatorily retire ... any 

individual . . . becanse of age. 

However, s. 112.044(3)(f), referred to in the above-cited statute, states, in part; 

(f) It is not UPlawful for any employer, employment agency, or labor 
organization to: 

1. Take any action otherwise prohibited under paragraphs (a), (b), (c), or (e), 
based on a bona fide occupational qualification reasonably necessary to the 
normal operation of the particular business. 

2. Observe the terms of a bona fide seniority system or any bona fide 
employee benefit plan, such as a retirement, pension, or insurance plan, which 
is not a subterfuge to evade the purposes of this act. 

In light of the provisions of s. 112.044(3)(f), supra, it seems evident that the Delray 
Beach municipal pension plans which have been in existence since 1974 (two years prior 
to the ena<:tment of s. 112.044, F. S.), could not have been adopted as subterfuges to avoid 
the requirements of that s~atute. Hence, such pension plans could, under state law, 
lawfully require employees embraced within the system to retire at age 60 or 65. See 
United Air Uaf~ v. McMann, 54 L.Ed.2d 402 (1977), in which the Supreme Court 
considered 29 U S.C. s. 623 (4)(1)2, which, in terms virtually identical to s. 112.044(3)(f)2., 
provided an exception to the Federal Age Discrimination in Employment Act, 29 U.S.C. 
s. 623 et seq., enacted in 1967. The court ruled that a mandatory retirement provision in 
a pension plan adopted in 1941, was permissible and valid, because "a plan established 
in 1941 if bona fide, as is conceded here, cannot be a subterfuge to evade an Act passed 
26 years later." United Air Lines, supra, at 413. Accord: Brennan v. Taft Broadcastinf. 
500 F.2d 212 (5th Cir. 1974); 'l'hompson v. Chrysler, 569 F.2d 989 (6th Cir. 1978). But see, 
The Age Discrimination in Employment Act Amendments of 1978, Pub. L. No. 95·256, 
infra. 

Moreover, with regard to policemen and firemen, it would appear that the city would 
be able to establish pursuant to s. 112.044(3)(f)1., F. S., that age is a "bona fide 
occupational qualification" [hereafter BFOQ] reasonably necessary for such jobs or 
occupations which would reasonably preclude the continued employment of persons over 
the age of 65. See Massachusetts Board of Retirement v. Murgia, supra, at 314, in which 
the court considered the record which included testimony as to the rigors and demands 
of police activities, as well as medical testimony concerning the relationship of age to the 
ability to perfonn these functions, in fulding that the state had a rational basis for 
requiring retirement at age 50 for uniformed state police officers; and Ridaught v. 
Division of Florida Highway Patrol, 314 So.2d 140, 144 (Fla. 1975), a case decided under 
s. 112.043, F. S., in which the court ruled that a requirement that applicants for the 
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highway patrol be less than 35 ;vears old was valid and reasonable in light of the 
"character of such duties as requirng special attributes of agility, alertness and dexterity 
necessary in the patrolling of highways in the state, and in dealing with persons violating 
the traffic laws of the state." Cf, Usery v. Tamiami Trail Tours, 531 F.2d 224 (5th Cir. 
1976), in which the court developed a framework to be used in analyzing a BFOQ defense 
under the Federal Age Discrimination in Employment Act. 

The preceding discussion of Florida law is not entirely dispositive of your inquiry, 
however. The provisiollS of the Federal Age Discrimination in Employment Act 
[hereafter ADEA], 29 U.S.C. s. 623 et seq., must be considered. In particular, the impact 
of the 1978 amendments to the ADEA, Pub. L. No. 95·256, 92 Stat. 189 (April 6, 1978), 
must be analyzed. 

At the outset, it should be noted that the prohibitions against discrimination in 
employment on the basis of age set forth in the ADEA are applicable to state and local 
governments as well as to private employers. 29 U.S.C. s. 630(b), defines the term 
"employer" to mean, inter alia: 

a per!J-on engaged in an ind'lstry affecting commerce who has twenty or more 
employees for each working day in each of twenty or more calendar weeks in 
the current or preceding calendar year ..•. The term also means •.. a State 
or political subdivision of a State and any agency or instrumentality of a State 
or a political subdivision of a State. 

Thus, a municipality is an "employer" for purposes of the act, and is required to observe 
the act's prohibition against age discrimination in the same manner as a private 
employer. 

The Supreme Court's decision in Usery v. National League of Cities, 426 U.S. 883 
(1976), raIses the question of whether Congress may constitutionally extend coverage of 
the ADEA to include state and local governmental employers. In National League of 
Cities, the court held that Congress exceeded its authority under the commerce clause by 
attempting to extend the minimum wage and maximum hour provisions of the 1974 Fair 
Labor Standards Amendments to state and local government employers. A number of 
federal courts have analyzed the impact of National League of Cities upon the ADEA 
and have concluded that since the ADEA was an exercise of Congressional power under 
s. 5 of the Fourteenth Amendment rather than under the commerce clause, the 
provisions of the ADEA could be applied constitutionally to state and local governments. 
See, e.g., Arritt v. Grisell, 567 F.2d 1267 (4th Gir. 1977); Remmick v. Barnes City, 435 F. 
Supp. 914 (D.C. N.D. 1977); Usery v. Board of Education of Salt Lake City, 421 F. Supp. 
718 (D.C. Utah 1976). 

Prior to its amendment in 1978, the ADEA was virtually identical in many respects to 
Florida's age discrimination law. Section 4(a)(1) of the act makes it unlawful for an 
employer to 

discharge any individual or otherwise discriminate against any individual with 
respect to his compensation, terms, conditions, or privileges of employment, 
because of such individual's age. [29 U.S.C. s. 623(a)(1).] 

The ADEA differs from Florida law in one significant respect, however, in that the 
ADEA places minimum and maximum age limits upon the coverage of the act, while 
Florida's statute contains no such limits. Thus, until January 1, 1979, the prohibitions 
contained in the ADEA apply only to persons between the ages of 40 and 65. See 29 U.S.C. 
s. 631. With the enactment of Pub. L. No. 95·256, supra, however, Congress has amended 
the act to raise the upper age limit to 70, subject to certain exceptions, effective January 
1,1979. 

Turning now to a consideration of the provisions of the ADEA which are relevant to 
your inquiry, I note that the act, like s. 112.044, F. S., provides certain exceptions or 
employer defenses to the anti-discrimination provisions set forth therein. For example, s. 
4(1)(1) of the ADEA, provides in terms similar to those contained in s. 112.044(3)(f)1. that 
the act's prohibitions do not apply where age is a bona fide occupational qualification 
[BFOQ] reasonably necessary to the operation of the business. 29 U.S.C. s. 623(1)(1). This 
section was not affected by the 1978 congressional amendments. However, s. 4(1)(2) of the 
ADEA has been significantly amended, and now provides as follows (the italicized 
language indicates the language of the amendment by s. 2 of Pub. L. No. 95-256): 
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It shall not be unlawful for an employer •.. 
(2) to observe the terms of a bona fide seniority s>,stem or any bona fide 

employee benefit plan such as a retirement, pension or msurance plan, which is 
not a subterfuge to evade the purposes of this Act, except that no such 
employee benefit plan shall excuse the failure to hire any individual, and no 
such seniority system or employee benefit plan shall require or permit the 
involuntary retirement of any individual [between the ages of 40 and 65; as of 
January 1, 1979, between the ages of 40 and 70J because of the age of such 
individual. [29 U.S.C. s. 623(£)(s), as amended; emphasis supplied.) 

From an examination of the above·cited statute, it is evident that federal law now 
expressly nrohibits mandatory retirement of persons under the age of 65, even if such 
retirement is permitted or required as part of a bona fide pension plan unless the 
employer can show that age is a BFOQ which requires separation at an earlier date. See 
29 U.S.C. s. 623(£)(1); and see also Senate Report No. 95-493, <1 U.S. Code Congo & Admin. 
News 976, 985 (1978). Moreover, as of January 1, 1979, federal law will prohibit 
mandatory retirement of persons under 70 years of age unless the employer can show 
thaI; age is a BFOQ. Involuntary retirement of persons between the ages of 65 and 70 will 
also be prohibited unless: 

1. The employee is serving under a contract of unlimited tenure at an 
institution of higher education, s. 12(d) of the ADEA, 29 U.S.C. s. 631, as 
amended; or 

2. The employee has, for a two-year period immediately prior to retirement, 
been "employed in a bona fide executive or high policy making position, if such 
employee is entitled to an immediate nonforfeitable annual retirement benefit 
from a pension, profit-sharing, savings, or deferred compensation plan or any 
combination of such plans, of the employer of such employee, which equals in 
the aggregate, at least $27,000," s. 12(c) of the ADEA, s. 29 U.S.C. s. 631, as 
amendedj or 

3. If such retirement is required or permitted by bona fide employee benefit 
plans or seniority systems provided by collective bargaining agreements in 
effect on September 1, 1977, m which case the effective date of the prohibitions 
is the termination date of the collective bargaining agreement or January 1, 
1980, whichever occurs first. [Section 2(b) of Pub. L. No. 95-256.] 

It should be noted that to the extent that s. 112.044(3)(£)2., F. S., permits the terms of 
pension or other retirement plans to require mandatory retirement of employees who are 
less t~an 65 (and after January I, 1979, less than 70), it is in direct conflict with federal 
law. Under such circumstances, while federal and state laws should always, to the extent 
reasonably possible, be inwrpreted in such a way as to avoid conflict in their application, 
the supremacy clause demands, where such conflict is unavoidable through reasonable 
interpretation, that federal law stand supreme. Florida Lime and Avocado Growers, Inc. 
v. Paul, 373 U.S. 132, 142·143 (1963): Atchison, T. & S.F.R. Co. v. Railroad Comm., 283 
U.S. 380 (1930); Townsend v. Yeomans, 301 U.S. 441 (1937). It should be noted, however, 
that the ADEA protects only those employees who are between the ages of 40 and 65 (40 
and 70 on January 1, 1979). Thus, municipal employees who are age 65 (before January 
I, 1979) or age 70 (on or after January 1, 1979) or older would still be covered by state 
law on the subject. Therefore, the prohibitions and exceptions set out in s. 112.044(3) 
would continue to be anplicable to such employees. Cf, Ch. 78-49. Laws of Florida, which 
amended S. 13.261(8)(1), F. S., to permit involuntary retirement in the private 
employment sector pursuant to bona fide employee benefit plans to the extent that such 
involuntary retirement is otherwise permitted by the ADEA, as amended by the ADEA 
Amendments of 1978. 

In light of the foregoing discussion, therefore, I have no other alternative but to advise 
you that federal law currently does not permit an employer (whether public or private) 
to require employees to retire at age 60 (m the absence of a BFOQ) solely because of their 
age, even if such a mandatory retirement provision is part of a bona fide pension plan. 
In addition, as of January 1, 1979, it will no longer be lawful for the city, even where so 
stipulated under a pension or retirement plan for mll~cipal employees, to require all 
employees to retire between ages 65 and 70, in the absence of a BFOQ based on age, or 
a showing that an employee is in an executive or high policymaking position with the 
retirement benefits specified in S. 12(c) of the ADEA, as amended. 
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However, it should be noted that both federal and state law permit the retirement or 
discharge of an employee "for good cause," See s. 112.044(3)(f)3.; 29 U.S.C. s. 623(f)(3). In 
other words, an employee may be involuntarily discharged even though he is under 65 
(before January 1, 1979) or 70 (after January 1, 1979), provided that his age is not the 
reason lor the discharge. 

It also should be emphasized that the requirement that municipal policemen and 
firemen retire >l.t age 65 would in all probability remain unaffected by the changes in the 
ADEA, since age would almost certainly be considered a BFOQ for such occupations. 

078-138-December 12, 1978 
I 

MUNICIPALITIES 

MUNICrp ALITIES ENTITLED TO RECEIVE FINES FOR. 
TRAFFIC VIOLATIONS-MUST CITE ORDINANCE 

TO RECEIVE FINE WHEN ORDINANCE 
SAME AS STATE LAW 

To: Newman C. Brackin, Clerk, Circuit Court, Crestview 

Prepared by: Joslyn Wilson, Assistant Attorney General 

QUESTIONS: 

1. If a municipality has adopted by ordinance certain matters covered 
by Ch. 316, F. S., is it necessary for the municipality to cite the 
appro~riate section of the state traffic control law in addition to the 
muniCipal ordinance violated in order for it to be paid the fines and 
forfeitures and the civil penalties received by the county conrt for such 
traffic violations? 

2. If a municipality has adopted or by reference incorporated the 
state's criminal laws or enacts an ordinance which creates offenses 
against the municipality for acts which also constitute offenses under the 
state criminal laws, is it necessary for the municipality to cite the 
municipal ordinance when a violation of the orc1.i.1iancl3 ~dopting or 
incorporating the state's criminal laws occnrs withi..-l the municipality in 
order to receive the fines and forfeitures imposed by the conrt? 

SUMMARY: 

A municipality may enact ordinances which create offenses against 
municipal Uiw for the same acts that constitute offenses against state law 
or by reference incorporate the state penal or criminal laws, and it may, 
pnrsuant to s. 316.008, F. S., adopt certain matters contained in the 
Uniform Traffic Control Law. While it is not necessary to cite a municipal 
ordinance unless the offender is charged with a violation of the 
ordinance, under the provisions of ss. 316.660 and 318.21, F. S., a 
municipality is entitled to receive all fines and forfeitures and all civil 
penalties received by a county court for traffic violations occnrring 
within the municipality regardless of whether they are violations of Chs. 
316 or 318, F. S., or of a municipal ordinance. If, however, a violation of 
a municipal ordinance adopting or incorporating the state's criminal 
laws has occurred, then the ordinance must be cited if the municipality 
is to receive the fines imposed by the court. If the state criminal laws are 
cited, the county receives the fines pnrsuant to s. 142.03, F. S. 

As your questions are interrelated, they will be answered together, 
This office has previously stated that a municipality, pursuant to its home rule powers, 

has the power to enact an ordinance which creates offenses against the municipality for 
the same acts that constitute offenses against the state criminal statutes, or to adopt by 
ordinance state criminal or penal laws by specific or general reference thereto. See AGO's 
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078·111 and 074·240 in which this office stated that an adoption by general reference of 
any act which is or shall be proscribed by the state criminal or penal laws permits 
subsequent amendments, revision, and repeal of laws by the Legislature t::l apply to such 
amendments. See also Orr v. Quigg, 185 So. 726 (Fla. 1938); State ex reI. McFarland v. 
Roberts, 74 So.2d 88 (Fla. 1954), wherein a city ordinance forbidding acts recognized by 
state law as misdemeanors and authorizing penalties for performing such acts was found 
valid; State v. Malone, 227 So.2d 896 (3 D.C.A. Fla., 1969); and Jaramillo v. City of 
Homestead, 322 So.2d 496 (Fla. 1975), in which the Florida Supreme Court held that Ii 
municip&lity may enact an ordinance which creates an offense against municipal law for 
the same act that constitutes an offense against state law. With res~ect to local traffic 
ordinances, s. 316.007, F. S'1 provides in pertinent part that no muniCIpality "shall enact 
or enforce any': ordinance on a matter covered by [Ch. 316, F. S.l unless expressly 
authorized." {Emphasis supplied.) Section 316.008, F. S., represents such express 
authorization and "enumerates the area within which municipalities may control certain 
traffic movement or parking in their respective jurisdictic.,lS." Section 316.002, F. S. The 
last cited section als'~ maKes it unlawful for any municipality to pass or attempt to 
enforce any ordinance in conflict with the provisions of Ch. 316, F. S. 

Section 316.660, F. S. (formerly s. 316.0261, F. S.), provides for the disposition of 
revenue collected from violations involving motor vehicles and provides in pertinent part: 

[AJll fines and forfeitures received by any County Court from violations of any 
of the provisions of this chapter, or from violations of any ordinances adopting 
matter covered by this chapter, committed within a municipality shall be paid 
monthly to that municipality. It is the intent of the Legislature that such fines 
and forfeitures shall be paid monthly to that municipality in addition to any 
other fines and forfeitures received by a county court that are required to be 
paid to that municipality as otherwise provided by law. (Emphasis supplied.) 

Most traffic violations of Ch. 316, F. S., are now noncriminal infractions. See s. 318.14, 
F. S., which provides that violations of Ch. 316, with the t:lxception of those offenses 
enumerated in s. 318.17, F. S., shall be deemed noncriminal infractions; see also Florida 
Rules of Practice and Procedure for Traffic Courts, Rule 6.040, which generally defines 
criminal and noncriminal traffic offenses and infractions. Section 318.21, F. S., provides; 

All civil penalties and forfeitures received by a county court pursuant to the 
provisions of this chapter shall be distributed and paid monthly to the 
municipalities and counties, respectively, in the same manner, upon the same 
basis, and upon the same terms and conditions that fines and forfeitures are 
distributed and paid to municipalities and counties under the provisions of s. 
316.660. 

See AGO 073·11, in which this office stated that after January 1, 1973, a municipality is 
entitled to the fines and forfeitures received for convictions of traffic offenses committed 
within the municipality and tried in the county court without regard to whether the 
citations for the offenses were issued by the state, county, or municipal law enforcement 
officers. 

The language of the foregoing statutory provisions clearly states that all fines and 
forfeitures and all civil penalties and forfeitures received Ly the county court pursuant 
to Ch. 318, .F. S., or from violations of Ch. 316, F. S., or any ordinance adopting matters 
covered by Ch. 316 committed within the municipality are to be distributed and paid 
monthly to the municipality. No distinction is made between a violation of a state statu.te 
regard~ng traffic control or of such municipal ordinance with respect to the disposition of 
such fines and forfeitures or civil penalties and forfeitures, nor is there anything in these 
statutory provisions which indicates that a violation of a municipal ordinance must be 
cited in addition to a violation of Ch. 316 or Oh. 318 in order for the municipality to 
receive from the county court clerk the fines and forfeitures or civil penalties and 
forfeitures for such traffic violations committed within the municipality. The revenues 
received pursuant to s. 316.660 or Ch. 318, F. S., are in addition to the other fines and 
forfeitures received by a county court that are required by law to be distributed and paid 
to the municipality. 

When a municipality has by ordinance adopted the state's criminal laws and a violation 
of the adopting ordinance occurs, it is an offense against the municipality and the 
offender should be charged with the violation of the municipal ordinance, not the state 
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criminal laws. The charging document should cite the ordinance and, since the accused 
is charged with violating tlie ordinance, any fine imposed by the county court should be 
in accordance with the terms of the ordinance. Such fines and forfeitw'es are required to 
be paid and distributed to the municipality. See s. 34.191(1), F. S., which provides that a 
municipality shall be paid monthly all fines and forfeitures received by the county court 
from violations of municipal ordinances committed within a municipality within the 
territorial jurisdiction of the county court except as provided in s. 23.103, F. S. This office 
has previously stated that fines and forfeitures imposed by the county court for violations 
of state crimiI1.al misdemeanor statutes which occur within a mUl'icipality's territorial 
jurisdiction are not, pursuant to s. 34.191(1), to be remitted monthly to that municipality; 
thus, if a state criminal statute is cited and a fine imposed by the court, then the fine or 
forfeiture is to be paid into the fine and forfeiture fund of the county as provided by s. 
142.03, F. S. See AGO's 074-96, 074-137, and 078·111. See also s. 142.03, which states: 

Except as to fines, forfeitures, and dvil penalties collected in cases involving 
violations ofmunicipaZ ordinances, violatwns of chapter 316 committed within 
a municipality, or mfractions under the provisions of chapter 318 committed 
within a municipality, in which cases such fines, forfeitures, and civil penalties 
shall be fully paid mon.thly to the appropriate municipality as provided in ss. 
34.191, 316.660, and 318.21, and except as to fines imposed under s. 775.0835(1), 
all fines imposed under the penal laws of this state in all other cases, and the 
proceeds of all forfeited bail bonds or recognizances in all other cases, shall be 
paid into the fine and forfeiture fund of thl) county in which the indictment was 
found or the prosecution commenced .... (Emphasis supplied.) 

Therefore, with respect to the traffic offenses, ss. 316.660 and 318.21, F. S., expressly 
provide that all civil penalties and forfeitures and all fines and forfeitures received by 
any county court for traffic violations occurring within the municipality. regardless of 
whether they are violations of the provisions of Ch. 316 or Ch. 318, F. S., or violations 
of an ordinance adopting matter covered by Ch. 316, are to be fully paid and distributed 
monthly to the municipality. When, however, a violation of an ordinance t:li[opting the 
state's criminal laws occurs, the offense is the violation of the ordinance, not p~ the state's 
criminal laws, and the accused should be charged accordingly. Thus ~~je charging 
document should cite the municipal ordinance and the fine imposed by th~ourt should. 
be in accordance with the ordinance's terms. Such fines and forfeitures are required \ 
be paid and distributed to the municipalities. If, however, the accused is convicted '-': 
violating a state criminal statute, then the fine or forfeiture is paid into the fine and 
forfeiture fund of the county. ' .. 

In addition, it must be noted that a problem of double jeopardy ari.1es when a 
municipality enacts an ordinance which creates an offense against the muniJipality for 
the same acts as constitute offenses ugainst the state criminal statutes. The Uruted States 
Supreme Court in Waller v. Florida, 397 U.S. 387 (1970), held that it was imp6~ssible 
for a person tried for a violation of a municipal ordinance to be subsequently prl/secutl'd 
for the violation of a state criminal statute growing out of the same acts. In Waller, th~~ 
defendant was first tried in a municipal court for a violation of a municipal ordinance:', 
he was subsequently tried in circuit court for a violation of a state cnminal statute '" 
arising out of the same acts. The court held that such subsequent prosecution constitutes 
double jeopardy and was constitutionally prohibited. Therefore, due care should be taken 
to ensure that a person is not prosecuted. fora violation of a municipal ordinance where 
the same acts or facts for which the accused person is to be charged are also violations 
of the more serious state misdemeanor or felony statutes. Cr. AGO's 073·161 aud 074·240 
and City of Fort Lauderdale v. Byrd, 242 So.2d 494, 496 n.2 (2 D.C.A. Fla., 1970), in which 
the wisdom of the practice of adoptinll: by ordinance misdemeanors proscribed by state 
law as offenses against the mWIicipality was seriously questioned in light of Wiiller v. 
Florida, supra. 
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078-139-Decen:her 12, 1978 

POLICE OFFICERS 

VIOLATION OF PROVISIONS OF UNIFORM TRAFFIC CONTROL 
LAW PROHIBITING DISPOSAL OF TRAFFIC CITATIONS BY 

TRAFFIC ENFORCEMENT OFFICERS NOT A CRIMINAL ACT 

To: Frederick Fernez, Chief of Police, Indian Harbour Beach 

Prepared by: David K. Miller, Assistant Attorney General 

QUESTION: 

Is violation of s. 316.650(4), F. S., a criminal act? 

SUMMARY: 

078·139 

The violation of the pl'ovisions of s. 316.650(4), F. S., prohibiting 
disposal of traffic citations, or copies thereof, or the record of the issuance 
thereof, in a manner contrary to the requirements of s. 316.650, F. S., by 
traffic enforcement officers of other public officers or employees is not 
made a criminal act by any provisiori of the Uniform Traffic Control Law. 
Such violations are specifically made infractions by s. 316.655, F. S., 
punishable by the civil penalties provided therein. 

Section 839.24, F. S., penalizing certain officers for failure to perform 
duties required of them under the criminal procedure law (Cbs. 900-925, 
F. S.) is not applicable to violatinns of s. 316.650(4), F. S. 

The Department of Legal Affairs is not empowered to rwe on the 
validity of s. 839.25(1)(a) and (b}, F. S., purportedly proscribing official 
:msconduct by public servants, as therein defined, or to make findings of 
fact as to the elements of corrupt intent and criminal knowledge required 
fo!, prosecution and conviction thereunder. 

Whether violations of the provisions of s. 316.650, F. S., constitute 
criminal offenses within the purview of ss. 839.13 and 839.25, F. S., and 
meet the prerequisite element of criminal knowledge thereunder are 
mixed questions of fact and law which must be adjudicated or 
determined on a case·by·case basin by the local prosecuting officials and 
the courts. The Department of Legal Affairs has no authority or capacity 
to serve as a fact-finding forum in such matters. 

Section 316.650, F. S., provides: 

(1) The department shall pre~are, and sUPRly to every traffic enforcement 
agency in this state, an appropnate form traffic ticket containing a notice to 
appear which shall be issued in prenumbered books with citations in 
quadruplicate and meeting the requirements of this chapter. 

(2) Every traffic enforcement officer, upon issuing a traffic citation to an 
alleged violator of any provision of the motor vehicle laws of this state 01' of 
any traffic ordinance of any city or town, shall deposit the original and one copy 
of such trl'Alic citation with a court having jurisdiction over the alleged offense 
or with its traffic violations bureau. 

(3) Upon the deposit of the original and one copy of such traffic citation with 
a court having jurisdiction over the alleged offense or with its traffic violations 
bureau as aforesaid, the oIiginal or copy of such traffic citation may be disposed 
of only by trial in the cour!; ("I' other official action by a judge of the court, 
including forfeiture of the ~ail, or by the deposit of sufficient bail with or 
payment of a fine. to the traffic violations bureau by the person to whom such 
traffic citation has been issued by the traffic enforcement officer. 

(4) It is unlawful and official misconduct for any traffic enforcement officer 
01' other officer or public employee to di.~pose of a traffic citation or copies 
thereof or of the record of the issuance of the same in a manner other than as 
required herein. 
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(5) The chief administrative officer of every traffic enforcement agency shall 
require the return to him of a copy of every traffic citation issued by an officer 
under his supervision to an alleged violator of any traffic law or ordinance and 
of all copies of every traffi. c citation which has been spoiled or upon which any 
entry has been made and not issued to an alleged violator. 

(6) The chief administrative officer shall also maintain or cause to be 
maintained in connection with every traffic citation issued by an office! under 
his supervision a record of the disposition of the charge by the court or its 
traffic violations bureau in which the original or copy of the traffic citation was 
deposited. 

(7) Every chief administrative officer shall submit on or before the first day 
of each month a copy of the traffic citations to the Department of Highway 
Safety and Motor Vehicles. 

(8) Such citations shall not be admissible evidence in any trial. (Emphasis 
sllpplied.) 

This statute does not by its terms designate or define the unlawful disposal of traffic 
citations or copies thereof as a criminal offense, nor does it expressly provide any 
criminal penalties for violation thereof. For an act to be considered criminal, it is 
necessary that it be clearly so defined in the statutes. Unless the Legislature clearly 
makes an act criminally punishable by statute, that act, no matter how wrongful, cannot 
be considered a crime. Bradley v. State, 84 So. 677 (1920); Holmes v. State, 342 So.2d 134 
(1 D.C.A. Fla., 1977). The absence of express language designating violations of s. 
316.650(4), F. S., by ad:mirustrative or enforcement officers or other officers or employees 
as crimes, and prescribing criminal penalties for violations, clearly indicates that such 
violations are not criminal offenses or criminally punishable. 

Moreover, the Legislature has provided in s. 316.655, F. S., that a violation of any of 
the provisions of Ch. 316, F. S., except criminal offenses enumerated in subsection (4) 
thereot:, shall be deemed an infraction, as defined in s. 318.13(3), F. S. This latter 
provision defines "infraction" to mean a noncriminal violation which is not punishable 
by incarceration and for which there is no right to a trial by jury or a court-appointed 
counsel. The criminal offenses enumerated in subsection (4) of s. 316.655, F. S., do not 
include violations of s. 316.650(4), F. S. I therefore conclude that violations of s. 
316.650(4) must be deemed noncriminal violations or infractions punishable by civil 
penalties as provided in ss. 316.655 and 318.13. 

Your inquiry directs my attention to ss. 839.13, 839.24, and 839.25, F. S., which are 
criminal statutes rela'ting generally to offenses by public officers and employees and 
others. Section 839.25 relates to official misconduct by public servants and provides as 
follows: 

(lj "Official misconduct" means the commission of one of the following acts 
by a public servant, with corrupt intent to obtain a benefit for himself or 
another or to cause unlawful harm to another: 

(a) Knowingly refraining, or causing another to refrain, from performing a 
duty imposed upon him by law; or 

(b) Knowingly falsifying, or causing another to falsify, any official record or 
official document; or 

(c) Knowingly violating, or causing another to violate, any statute or 
lawfully adopted regulation or rule relating to his office. 

(2) "Corrupt" means done with knowledge that act is wrongful and with 
imJ!roper motives. 

(3) Official misconduct under this section is a felony of the third degree, 
punishable as provided in s. 775.082, s. 775.083, or s. 775.084. (Emphasis 
supplied.) 

The Florida Supreme Court has held that s. 839.25(1)(c), F. S., is unconstitutional 
under the due process guarantees of the federal and state constitutions, in that it is too 
vague to give persons of common intelligence sufficient notice as to What conduct is 
outlawed, and is susceptible to arbitrary application. State v. DeLeo, 356 So.2d 306, 308 
(Fla. 1978). The court also ruled that subsection (2) of the statute, defining the term 
"corrupt" and establishing a standard of scienter or criminal knowledge necessary to 
support a criminal prosecution under the statute, did not cure the deficiency. 
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The Sum-eme Court did not rule on the constitutionality of subsection (l)(a) and (b) of 
s. 839.25, F. S., and this office has no power to detemrine that issue. The "corrupt intent" 
element of the offenses proscribed by those p'rovisions is the Sani(,., however, as that found 
unconstitutionally vague in co~unction WIth subsection (l)(c). r:nd the court may well 
apply the same principles in ruling on subsection (1) (a) and (b) if that iBBue is presented 
to the court for determination. Assuming arguendo that paragraphs (a) and (b) of 
subse.ction (1) are valid, however, a municipal traffic enforcement officer or other 
municipal officer or employee charged under those provisions must also be shown to have 
acted "with corrupt intent to obtain a benefit for himself or another or to cause unlawful 
harm to another." 

Section 316.650(4), F. S., does not include any comparable element of corrupt intent or 
guilty knowledge, and does not expreBBly criminalize or prescribe criminal penalties for 
violations of s. 316.650, F. S. The determination of such matters and the prerequisite 
"corrupt intent" or guilty knowledge must be done on a case-by-case baSIS, and that 
determination is the province of the prosecuting officials and the court. This office is not 
a fact-finding agency and is without authority or capacity to adjudicate or determine such 
matters. 

Section 839.24, F. S., provides as follows: 

A sheriff, county court judge, prosecuting officer, court reporter, 
stenographer, interpreter, or other officer required to perform any duty under 
the criminal procedure law who willfully fails to perform his duty shall be 
guilty of a IDlsdemeanor of the second degree, punishable as provided in s. 
775.082 or s. 775.083. (Emphasis supplied.) 

Under the rule of statutory construction ejusdem generis there is at least reasonable 
doubt that the phrase "or other officer" in the context of this statute would apply to a 
"traffic enforcement officer or public employee" under s. 316.650(4), F. S. The rule of 
construction requires that this general language, "or other officer," be limited to things 
in the same genus or claBS as the enumerated specific_persons or things mentioned in the 
statute. See Van Pelt v. Hilliard, 78 So. 693 (1918). Consequently, it would appear that 
this statute applies only to officers in the same category as, or performing functions 
similar to, those officers enumerated in the statute. 

Moreover, s. 316.650, F. S., is not the "criminal procedure law" to which s. 839.24, 
F. S., makes reference, nor is a municipal traffic enforcement officer or employee actine 
under the former statute per'l)rming, or required by terms thereof to perform, a duty 
under the "criminal procedc.:.e law." The "criminal procedure law" is Chs. 900-925, F. S. 
See s. 900.01, F. S. For these reasons, I conclude that s. 839.24 is inapplicable to alleged 
violations of s. 316.650(4), F. S. 

Section 839.13, F. S., defines offenses relating to public records. The statute provides, 
in pertinent part, that it is unlawful to "steal, embezzle, alter, corruptly withdraw, falsify 
or avoid any record, proceBB ... or any paper filed in any judiczaZ proceeding in any 
court of this state." (Emphasis supplied.) The statute also makes it unlawful "knowingly 
and willfully [to] take off, discharge or conceal any issue, forfeited recognizance, or other 
forfeiture, or other e.aper above mentioned." (Emphasis supplied.) The statute further 
makes it .unlawful • fraudulently [to] alter, deface, or falsify any minutes, documents, 
books, or any proceedings whatever of or belonging to any public officer within this 
state." (Emphasis supplied.) Violation of the statute is punishable as a first degree 
misdemeanor. 

Whether individual acts or omiBBions which constitute violations of s. 316.650, F. S., 
are criminal acts or offenses within the purview of s. 839.13, F. S., and whether the 
prerequisite element of criminal knowledge or corrupt or fraudUlent intent existed at the 
time of such violations are mixed questions of fact and law which this office is without 
authority to adjudicate or determine. Such matters must be determined on a case-by-case 
basis by local prosecuting officials and the courts. This office is therefore unable to render 
any opinion as to the application of this criminal statute to unestablished facts (or acts 
or omissions) relating to any alleged disposition of traffic citations in a manner 
inconsistent with s. 316.650. 
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078·140-December 12, 1978 

MUNICIPALITIES-POLICE OFFICERS 

LEGAL DUTY OF MUNICIPAL POLICE OFFICERS TO PROVIDE 
AID DURING EMERGENCY-LIABILITY OF MUNICIPALITY 

LIMITED BY TERMS OF s. 768.28(5), F. S. 

To: Paul Mannino, Chief of Police, Lighthouse Point 

Prepared by: Joslyn Wilson, Assistant Attorney General 

QUESTION: 

What are the limits of liability under the law that may be incurred 
when a police officer renders first aid or acts as a "back-up" to 
paramedics? 

SUMMARY: 

In view of Florida appellate court decision recognizing a common law 
duty of a municipal police officer to render aid to ill, injured, or distressed 
persons during an emergency and until and unless determined to the 
contrarY by the Florida Supreme Court, municipal police officers are 
under a legal duty to provide aid to the ill, injured, and distressed during 
an emergency. Therefore, the provisions of s. 768.13, F. S., the Good 
Samaritan Act. would not be applicable to police officers acting within 
the scope of their employment. The liability of a municipality, if any, for 
the acts of its employee would be· Umited by the terDlS of s. 768.28(5), F. S., 
to $50,000 on the clai:m or judgment by anyone person or a maximum of 
$100,000 on all claims or judgments arising out of the same incider>t or 
occurrence. 

Your letter states that your department has been informed by its insurance carrier that 
it has only general liability coverage and does not possess any medical malpractice 
insurance. I have also been informed by your office that there is no charter provision, 
ordinance, or valid rule or regulation of the City of Lighthouse Point or its police 
department which imposes a duty such as providing first aid or acting as a "back-Up" to 
paramedics upon its police officers, nor has any state statute i.mposing such a duty upon 
a police officer been brought to my attention. 

The Florida Good Samaritan Act, s. 768.13(2), F. S., provides: 

Any person, including those licensed to practice medicine, who gratuitously 
and m good faith renders emergency care or treatment at the scene of an 
emergency outside of a hospital, doctor's office, or other place having proper 
medical equipment, without objection of the injured victim or victims thereof, 
shall not be held liable for any civil damages as a result of such care or 
treatment or as a l'esult of any act or failure to act in providing or arranging 
further medical treatment where the person acts as an ordinary reasonably 
prudent man would have acted under the same or similar circumstances. 

Generally, in the absence of a contractual, special professional, or trustee relationship 
or statutory requirement, a person is not under a legal duty to assist or care for the 
injured when the injury is not due to the fault of the person sought to be charged. See 
65 C.J.S. NegZi&ence ss. 4(4), 4(9) (duty. breach of which may constitute negligence, must 
be a legal duty; 63(104), and 63(107). See also Modlin v. City of Miami Beach, 201 So.2d 
70 (Fla. 1967) fundamental element of actionable neglig':lnce is the existence of a duty 
owed by person charged with neg~~ence to person injured); Florida First National Bank 
of Jacksonville v. City of Jacksonville, 310 So.2d 19 (1 D.C.A. Fla., 1975), cert. discharged, 
339 So.2d 632 (Fla. 1976); Drady v. Hillsborough County Aviation Authority, 193 So.2d 
201 (2 D.C.A. Fla., 1966) (nefiligence is a breach of a legal duty), Moreover, a legal duty 
on any given set of facts eXISts only if the courts or the Legislature declares that there 
is a duty. 65 C.J.S. Negligence s. 4(9). The duty owed to a particular person by a 
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annually on January 1, conditioned upon the payment of the annual filing fee. These 
initial and annual filing fees are required onlv for limited partnershipsj no filing fee is 
required for partnerships under part III of Cn. 620, F. S. 

At the time Florida enacted its Limited Partnership Act in 1943, the statutory 
provisions dealing with filing fees for corporations were analogous to the fee statutes 
enacted for limited partnerships. See s. 612.58, F. S. 1943. On filing a certificate of 
incorporation, there was to be paid: "Two dollars for each one thousand dollars of par 
L'alue of stocks authorized up to and including one hundred and twenty-five thousand 
dollars:' (Emphasis supplied.) The distinction was that the filing fee for corporations was 
to be based upon the total amount of "par value" al'/-h()~zed up to the prescribed 
maximum rather than the amount of "invested capital." However, the par value of the 
stocks equals the amount of capital which the incorporators anticipate mvestors paying 
into the corporation f.:>r investment purposes. Therefore, "par value" was a legislatively 
used synonym for "invested capital" and both terms were used to expreS9 the capital 
which the investors or limited partners invested or contributed to the business and upon 
which they anticipate a return. 

We can see then that an analysis of the entire context and purpose of part I of Ch. 620, 
F. S., points to the conclusion that the Legislature intended that the term "invested 
capital" apply or refer to the limited partners' contributions or capital contributions to 
the limited partnership. The limited partners' "contributions" are referred to throughout 
part I of Ch. 620 as the "capital" of the limited partnership. This line of reasoning is 
bolstered by the fact that the certificate or amended certificate is the only writing 
required to be filed and recorded with the Department of State and is, therefore, the only 
instrument from which the initial and annual filing fee required by s. 620.02(2)(b) could 
be determined. No annual returns or reports of any nature are provided for by the 
statute from which the department could calculate or determine an annual fee on any 
other basis. Moreover, the statute does not require any other amounts or data to be 
included in the recorded certificate or amended certificate which might indicate that the 
term "invested capital" could refer to anything other than the capital contributions of 
the limited partners. 

The character of the limited partners' contributions is set forth in s. 620.04, F. S.: "The 
contributions of a limit\:!d ,2artner may be cash or other property, but not services." These 
capital contributions can change in a number of ways, but in all instances these changes 
would be reflected either in the original certificate or in an amended certificate which is 
required to be filed and recorded with the Department of State. For example, s. 
620.02(1)(a)7., F. S., requires that the original certificate when filed shall state the 
"additional contributions, if any, agreed to he made by each limited partner and the time 
at which or events on the happening of which they shall be made." Section 620.02(1)(a)8., 
F. S., reguires the certificate to show "[t]he time, if agreed upon, when the contribution 
of each limited partner is to be returned." Also, s. 620.24(~)(a), F. S., requires that a 
certificate shall be amended when "[t]here is a change in the neme of the partnership or 
in the amount or character of the contribution of any limited partner." Therefore, the 
recorded certificate or an amended certificate would at all times reflect accurately the 
total amount of the capit.al contributions by and investments of the limited partners in 
the limited partnership. 

Based on the foregoin~ considerations and unless judicially determined otherwise, I 
conclude that the term "invested capital," in the context of !tart I !:If Ch. 620, F. S., and 
as employed in s. 620.02(2)(b), F. S., for purposes of the lim.lted partnership law means 
the total capital contributions to or investments in a limited partnership by the limited 
partners as determined from the filed and recorded certificate or amended certificate 
required by s. 620.02, F. S. 

AS TO Q1JESTION 2: 

V mOllS Florida statutes require the Department of State to deposit in the State 
Treasury filing fees or charges that they hav~ collected pursuant to law. See, e.g., ss. 
15.09, 215.31, and 620.32, F. S. Section 620.32, F. S., requires the Department of State to 
pay into the State Treasury, to the credit of the General Revenue Fund, all moneys 
collected under the provisions of part I of Cll. 620. More generally, s. 215.31 requires that 
all 

[r]evenue, including licenses, fees, imposts or exactions collected or received 
under the authority of the laws of the state by each and every state official, 
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office, employee, bureau, division, board, commission, institution, agency or 
undertaking of the state shall be promptly deposited in the State Treasury, and 
immediately credited to the appropriate fund .... 

You question whether a partnership which has paid or overpaid a scheduled illing fee 
required by the Limited Partnership Law may obtain a refund from the Department of 
State for any overpayments or payments made in error. The general rule of law is that 
no such refund can be made unless there is a governing statute or law providing therefor. 
It is stated at 53 C.J.S. Licenses s. 57 (1948) that "the right to a refund of license fees and 
taxes is a matter of legislative grace," and further that U[tJhe application for a refund 
must be made in the manner and within the time provided by the statute, and in 
compliance with such conditions as the statute may impose." Analogously, in discussing 
the refund of taxes, the Florida Supreme Court stated that "unless there is some statute 
which authorizes a refund or the illing of a claim for refund, money cannot be refunded 
or recovered once it has been paid." State e;I; rel. Victor Chemical Works v. Gay, 74 So.2d 
560 at 562 (Fla. 1954}. See also State ex reI. Butler's, Inc. v. Gay. 27 So.2d 907 (Fla. 1946). 
Florida Livestock Board v. Hygrade Food Pi 'ducts Corp., 145 So.2d 535 (1 D.C.A. Fla., 
1962); AGO 075-293. 

I can :find no statutory or constitutional provision which autnorizps the Department of 
State to make refunds for such fee overpayments or erroneous payments. Therefore, r 
conclude that the Department of State is not authorized by law to make any such 
refunds. 

When a limited partnership has made an overpayment of a illing fee or payment not 
due under the governing laws or has made a payment erroneously in excess of that 
required by law, it may apply to the Comptroller for a refund pursuant to s. 215.26, F. S., 
which provides: 

(1) The Comptroller of the state may refund to the person who paid same, 
or his heirs, personal representative!> or assigns, any moneys paid into the State 
Treasury which constitute; 

(a) An overpayment of any tax, license or account due; 
(b) A payment where no tax, license or account is due; and 
(c) Any payment made into the State Treasury in error; 

* 

(2) Application for refunds as provided by this section shall be filed with the 
Comptroller within 3 years after the right to such refund shall have accrued 
else such right shall be barred and such application shall be on a form to be 
prescribed oy the Comptroller and shall be sworn to and supplemented with 
such additional proof as is necessary to establish such claim; provided, such 
claim is not otherwise barred under the laws of this state. 

r am not aware of any statute authorizing or empowering the Department of State to 
refund illing fees collected by the department and paid into the State Treasury as 
required by law. Any claim for a refund for illing fees erroneously paid in excess of that 
required of a limited partnership accordingly must be made with the Comptroller, not 
with the Department of State. 

078-150-December 22, 1978 

DIVISION OF STATE PLANNING 

MUST CHARGE THEREFOR WHEN LISTS OF NOTICES OF 
APPLICATIONS FOR DEVELOPMENTS OF 

REGIONAJJ IMPACT ARE MAILED 

To: Wallace W. Henderson, Secretary, Department of Administration, Tallahassee 

Prepared by: Jerald S. Price, Assistant Attorney General 
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QUESTION: 

Is the Divi'!ion of State Planning required to charge and collect from 
all recipients a reasonable charge for costs of preparation and mailing of 
its biwep.ldy list of all notices of appllcations for developmenis ofxegional 
impact pursuant to 9. 380.06(9), F. S.? 

SUMMARY: 

Each and every Itperson," as defined in s. 380,031(12), F. 13., including 
government-al agencies, to whom a list of notices of applications for 
developments of regional impact filed with the Division of State Planning 
is mBiled by the division must pay a reasonable charge as required by B. 
380.06(9), F. S., to cover costs of preparation and mailing. The division has 
no statutory authority to furnish such lists by mail to any person without 
chargIng and collecting the reasonable charge required by s. 380.06(9). 

As part of its responsibilities regarding "developments of regional impact" under Ch. 
380, F. S., "The Florida Environmental Land and Water Managt'ment Act of 1972," the 

" Division of State Planning of the Department of Admirustration has been given the 
following duty by ~\ 380.06(9), F. S.: 

The state land planning agency shall print biweekly, and mail to any person 
upon payment of a reasonable charge to cot'er costs of preparation and mailing, 
a list of all notices of applics, nons for developments of regional impact that have 
been filed with the state land planning agency. (Emphasis supplied.) 

You stated that your request was prompted by the Auditor General's questi(;ning of 
the practice of "providing free subscriptions [to the lists in question] to members of the 
Cabinet, the State's regional planning councils, numerous other St.'lte agencies and the 
news media." 

In considering the above-quoted requirements it is essential to note that, while the 
state land pianning agency (the division) iti required to "print biweekly ... a list of all 
notices of application ... ," the prescribed "reasonable charge" payment is required 
only from those persons to whom the list is mailed. The divis50n is not authorized to 
exact the charge from any person other than one to whom the list is furnished by and 
through the mails or postal system. The requirement now appearin~i:u s. :380.06(9), F. S., 
was first enacted by Ch. 72·317, Laws of Florida. Part of the titI" of Ch. 72-317 supports 
the conclusion that the Legislature was concerned with the furnishing of thiJ lists in 
question by mail when it imposed the "reasonahle charge" requirement. The title 
describes the act as "providing f~r the mailing by the state land planning agency of a 
weekly liot of development proposals having regional impact." (As first enacted, the act 
provided for weekly printing and mailing of the lists. That provis:ion was subsequently 
amended to provide for biweekly printing and mailing.) While th~ title of an act is not 
an operative part of the basic act, it does serve the function of d~fining the scope of the 
act and providing notice thereof. Finn v. Finn, 312 So.2d 726, 730 (Fla. 1975), Uounty of 
Hillsborough v. Price, 149 So.2d 912, 914 (2 D.C.A. Fla., 1963). 

As used in and for the purposes of Ch. 380, F. S., "fp1erson" is defined by s. 380.031(12), 
F. S., to mean "an individual, corporation, governmental agency, business trust, estate, 
trust, partnership, association, two or more persons having a joint or common interest, 
or any other legal entity." (Emphasis supplied.) "Governmental agency" is defined in s. 
380.031(5), F. S., to mean: 

(a) The United States or any department, comrcission, agency, or other 
instrumentality thereof; 

(b) This state 01' any department, commission, agency, or other 
instrumentality thereofj 

{e) Any local government, as defined in this chapter, or any department, 
commission, agency, or other instrumentality theraofj 

(d) Any school board or other special district, authority, or other 
governmental entity. 
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"When a statute contains a definition of a word or phrase that meaning must be 
ascribed to the word or phrase whenever repeated in the same statute unless a contrary 
intent clearly appears." Vocelle v. Knight Brothers Paper Company, 118 So.2d 664, 661 
(1 D.C.A. Fla., 1960). Accord: Richard Bertram & Co. v. Green, 132 So.2d 24, 26 (3 D.C.A. 
Fla., 1961). No such contrary legislative intent is made evident in the context of s. 380.06, 
F. S., or any other section of Ch.380, F. S. Thus, the statutory definitions set forth above 
control the operative meaning and terms of s. 380.06(9), F. S. Accordingly, all persons 
enumerated in s. 380.031(12). F. S., including all governmental agencies and 
instrumentalities listed in s. 380.031(5), F. S., to whom the "list of all notices of 
applications for developments of regional impact that have been filed with the state land 
planning agency [Division of State Planning]" is mailed by the division are required to 
pay to the division the prescribed charge to cover the costs of "preparaHon and mailing" 
of the lists in question. 

The division is without express or implied statutory authority to mail such lists at the 
expense of the state or at the division's own expense to any individual, corporation, 
association, firm, group, or legal entity whatsoever. Administrative bodies created by 
statute have only those powers granted by statute and should not undertake to exercise 
any power or perform any function if there is doubt as to the existence of express or 
necessarily implied statutory authority. Edgerton v. International Company, 89 So.2d 488 
(Fla. 1956); City of Cape Coral v. GAC Utilities, Inc., of Florida, 281 So.2d 493 (Fla. 1973); 
Williams v. Florida Real Estate CommissIon, 232 So.2d 239 (4 D.C.A. Fla., 1970); State ex 
rei. Greenberg v. Florida State Board of Dentistry, 297 So.2d 628 (1 D.C.A. Fla., 1974), 
cert. dismissed, 300 So.2d 900 (Fla. 1974). 

I am of the opinion, therefore, that the Division of State Planning must charge and 
collect from every "person" (as that term is defined in s. 380.031(12), F. S., including 
governmental agencies as defined in s. 380.031(5), F. S.) to whom is mailed a copy of the 
list of notices of applications for developments of regional impact !l "reasonable charge 
to cover costs of preparation and mailing," pursuant to s. 380.06(9), F. S. 

078-1S1-December 22, 1978 

SHERIFFS 

MAY NOT OFFICIALLY RECEIVE. PROCESS, OR DISBURSE 
PRlV ATE PAYMENTS TO PRIVATE INSTITUTIONS 

NOR COMMINGLE WITH PUBLIC FUNDS 

To: Ernest Ellison, Auditor General, Tallahassee 

Prepared by: Carol Z. Bellamy, Assistant Attorney Ckneral 

QUESTION: 

Is a sheriff authorized to receive and process tmough his official 
accounts and records and to disburse on official checks membership 
payments or contributions made by private individuals to the Florida 
Sheriffs Association or the Flo"fida Sheriffs Association Boys Ranch and 
Girls Villa? 

SUMMARY: 

A sheriff is not authorized by law to receive in his official capacity, 
process through his official accounts and records, and disburse on official 
checks private dues or membership payments and contributions or 
donations to private institutions; nor maya sheriff deposit such private 
funds in or commingle such private moneys with the public funds of the 
office, or with other official collections of the sheriff held in the statutorily 
required depository trust account of that office; nor may a sheriff incur 
expenses against or use the funds, facilities, personnel, equipment, or 
property of the office for such private functions and purposes. 
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Your question is answered in the negative. 
Your letter states that during a postaudit of the office of a county sheriff, questions 

l;U'ose relating to the sheriffs activities in support of certain private nonprofit 
organizations. Specifically, you found on such audit that the sheriff had received from 
private individuals membership fees for the Florida Sheriffs Association and donations 
to the Florida Sheriffs Boys Ranch and Girls Villa, sponsored by the Florida Sheriffs 
Association. Upon receipt of these moneys, the sheriff recorded the same in his official 
accounts and records and disbursed such moneys to the appropriate private institution 
or organization by his official checks. You ask whether the sheriff is authorized to receive 
and disburse such private moneys in his official capacity. You also question the propriety 
of charging the expense of these activities, however small that expense may be, against 
the public funds budgeted and provided for the operation of the sheriff's office. 

The sheriff is a county officer, s. l(d), Art. VIII, State Const., and U[t]he powers, duties, 
compensation and method of payment of state and county officers shall be fixed by law." 
Section 5(c), Art. II, State Const. The Florida Supreme Court has held that this provision 
makes the powers and duties of sheriffs dependent upon legislative action. Lang v. 
Walker, 35 So. 78 (Fla. 1930), interpreting s. 6, Art. VIII, State Const. 1885, the 
predecessor of current s. 5(c), Art. II; see also AGO 075·161. 

Chapter 30, F. S., provides specially and with particularity for the powers and duties 
of the sheriff and the procedures which govern the operation of his office. The specific 
enumeration of the powers, duties, and obligations of the sheriffs and their deputies 
contained in s. 30.15, F. S., makes no mention whatever of any activities or functions of 
the sheriffs or their deput;es such as those implicit in your questions, and the provisions 
of that section neither expressly nor imr.:';edly authorize the sheriffs or their deputies to 
receive and process through any official accounts or records and to disburse on office 
checks the membership dues and gifts or donations which are the subject of this inquiry. 
Nowhere do I find within Ch. 30, F. S., or any other general law of Florida any express 
statutory grant of authority to, or imposition of any duty on, the sheriffs from which any 
authority may be nel:essarily implied for them in their official capacity to receive and 
process through their official accounts and records these private dues, payments, and 
donations to private institutions in the manner you have described or to in anywise 
handle such moneys in an official capacity. For an implied power to exist there must be 
an express power or duty from which to infer it. Molwin Inv. Co. v. Turner, 167 So. 33 
(Fla. 1936). The sheriffs therefore are not authorized or empowered by law to carryon 
or perform in their official car>acity the activities or functions in question. 

If the sheriff is without statutory authority to perform the questioned activities-and 
I can find none-then there is no lawful authority or basis for the sheriff's office to incur 
expenses in the performance of such u,nofficial and unauthorized operations. This 
governing principle has been stated in previous opinions of the Attorney General with 
regard to sheriffs and other county officers. 

While an express power duly conferred may include implied authority to use 
means necessary to make the express power effective, such implied authority 
may not warrant the exercise of a substantive power not conferred. Molwin Inv. 
Co. v. Turner, 167 So. 33 (Fla. 1936). Moreover, no stat:} or county funds may 
be disbursed or expended for any purpose unless l,Jroperly bud/!;,eted or 
appropriated as prescribed by law and in stri<:1t accordance with the procedures 
prescribed by specific legislative authorities. 

* 

An implied power cannot exist in the absence of some express grant of 
authority or the express imposition of a duty. As stated in AGO 071·28, to 
perform any function for the state (or a county) or to expend any money 
belonging to the state (or a county), the officer seeking to perform such function 
or to incur such obligation against public funds must £nd and point to a 
constitutional or statutOry provision so authorizing him to do. [Attorney 
General Opinion 076·191.) 

See also AGO's 075·161, 078-94, and 078·101. The rules oflaw enumerated therein, though 
applied to other county officers and factual circumstances, are equally applicable to the 
sheriff and the question at hand. Moreover, the constitution prohibits the expenditure of 
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public money for a private purpose, and it matters not whether the money is derived 
from taxes or otherwise. State v. Town of North Miami, 59 So.2d 779 (Fla. 1952). 

Sections 30.49 and 30.50, F. S., provide for the :fiscal operation of the sheriff's office by 
budget appropriations from the board of county commissioners. The sheriff is required 
to submit with the proposed budget "his sworn certificate, stating that the proposed 
expenditures are reasonable and necessary for the proper and efficient operation of the 
office," s. 30.49(2) (Emphasis supplied.), and the 

expE!nditures shall be itemized as ±bllows: 
(a) Salary of the sheriff. 
(b) Salaries of deputies and assistants. 
(c) Expenses, other than salaries. 
(d) Equipment. 
(e) Investigations. 
(t) Reserve for contingencies. (Emphasis supplied.) 

To receive, deposit, and disburse the moneys in question through the sherlfPs office 
would necessarily int'olve personnel, paper, equipment, postage, and space of the office 
which has been provided by public funds. In my opinion such expenses are neither 
"reasonable" nor "necessary"; they are outside the scope of the sherlfPs statutory 
authority, and, if permitted, would constitute an improper burden on the office, rather 
than promote its "proper and efficient operation." Those funds budgeced and 
appropriated for carrying out the powers and duties of sheriff and for the operations of 
his office may not be spent for such things as perso=el, supplies, postage, equipment, 
and accounting and bookkeeping functions used for receiving and precessing through 
official accounts and records and disbursing by official checks, dues, and donations from 
private persons for private nonpro:fit institutions or organizations, all of such functions 
being for private persons and organizations and for private purposes. Any such activity 
on the part of the sheriff is undertaken in a personal and individual capacity and NOT 
in his official capacity; public employees, public equipment, and public supplies
stationery or postage or official accounts and checks-may not be employed for such 
purposes. 

Section 30.50(2), F. S., authorizes the sheriff to deposit the warrants for his budgeted 
county funds in rus "official bank account" (Emphasis supplied.) in a "depository trust 
account," s. 30.50(3), F. S., and to "draw his own checks thereon in payment of the 
salaries of himself and his deputies, clerks and employees and the expenses of his office." 
(Emphasis supplied.) Section 30.50(4), F. S., requires the sheriff to keep necessary budget 
accounts and records, and to charge all paid bills and payrolls to the proper bud{5et 
accounts. Section 30.51, F. S., requires all fees, commissions, or other remuneration 
authorized or provided for by law for the services of the sheriff to be collected and paid 
over to the county as provided therein, which fees or commissions may be deposited and 
commingled with other official collections in the aforementioned depository trust account. 
Private dues payments and private contributions or donations to private institutions are 
not mentioned in these statutes; their exclusion is thereby implied and the sheriff is not 
authorized to deposit private moneys in such accounts or make disbursements therefrom 
by official check for private purposes. 

Ifthe Legislature had intended to give the sheriff authority to collect, receive, disburse, 
and handle private funds from private individuals on behalf of private institutions, it 
would and easily could have provided therefor. Since the Legislature has expressly 
provided for the depository funds, fees, and commissions and the manner of handling 
them by the sheriff, those not included within the categories provided are impliedly 
excluded by operation of the rule of statutory construction expressio unius est exclusio 
alterius. See Dobbs v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952); Ideal Farms Drainage Dist. 
v. Certain Lands, 19 So.2d 234 (Fla. 1944); Interlachen Lake Estates, Inc. v. Snyder, 304 
So.2d 433 (Fla. 1973). "An officer may not do everything not forbidden in advance by 
some legislative act." 67 C.J.S. Officers s. 102, at page 366. See AGO 075-161 (finding that 
sheriffs are without authority to retain vehicles found abandoned on public highways) 
which discussed the principle. from White v. Crandon, 156 So. 303, 305 (Fla. 1934), 
applicable to constitutional officers that "where there is doubt as to the existence of 
authority, it should not be assumed." 

Finally, that which the sheriffis not expressly or impliedly authorized by la'v to do in 
his OffiCIal capacity may not be undertaken unofficially with the personnel, E''luipment, 
and facilities of his office provided by public funds for designated public purposes. C{. s. 
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145.121, F. S., pertaining to funds derived from use of personnel, equipment, or sp:ace of 
the office of a county official, and providing that such funds shall be included as mcome 
of the office, and "[n]othing herein shall be construed as authorizing a county official to 
use his office or its personnel or property for a private purpose' and s. 219.02(2), F. S., 
prohibiting certain county officialS from commingling public money with personal funds. 
Absent statutory authority therefor, the sheriffis without authority to commingl/~ funds 
of his office with personal funds or Frivate funds of any nature or to use the facilities, 
personnel, equipment, or property 0 the office for any private purposes. 

You have directed my attention to AGO's 051·303, September 5,1951, Biennial Report 
of the Attorney General 1951·1952, p. 51, 055-285, and 056-172, all of which were issued 
by this office at a time when sheriffs were fee officers, not budget or salaried offic.ers, and 
before the enactment of present ss. 30.48, 30.49, 30.50, 30.51, 30.52, and 30.53, P. S. See 
also s. 30.231(3), F. S. Further, those opinions had to do with public funds and the 
expenditure thereof in connection with certain activities found to constitute official or 
public functions or purposes and as an incidental, legitimate, and proper charge or 
expense against the mcome of the office. Those opinions do not apply to or cClntrol the 
questions which are the subject of this opinion. 

078-152-December 22, 1978 

TAX COLLECTORS 

SURPLUS FUNDS TO BE INVESTED IN LOCAL 
GOVERNMENT SURPLUS FUNDS TRUST FUND 

To: Winifred S. Hill, St. Johns County Tax Collector, St. Augustine 

Prepared by: Craig B. Willis, Assistant Attorney General 

QUESTION: 

Mar a tax collector having, receiving, or collecting any mOJ.ley, either 
for his office or for another office of state or local government, while such 
money is surplus to the current needs of his office or is pending 
distribution, invest such surplus funds in savings accounts .in lociil banks 
and savings and loan associations? 

SUMMARY: 

Tax collectors are not authorized by law to invest funds, which have 
been received or collected either for their office or for another office of 
state or local government and which are surplus to the current needs of 
their office or are pending distribution, in savings accounts in local banks 
or in savings and loan associations. 

Section 219.075, F. S., requires that, except as othenvise provided by law,tax collectors 
who have collected or received money for their office which is surplus to the current 
needs of their office, or who have collected or received money for another officer of state 
or local government which is pending distribution 

shall invest such money, without limitation, in the Local Government Surplus 
Funds Trust Fund, as created by s. 218.405, or in bonds, notes, or other 
obligations of the United States guaranteed bj' the United States or for which 
the credit of the United States is pledged for the payment of the principal and 
interest or dividends. These investments shall be planned so as not to slow the 
normal distribution of the subject funds. The investment darningS shall be 
reasonably apportioned and allocated and shall be credited to the account of, 
and .paid to, the office or distributee, together with the principal on which such 
earnmgs are accrued. 

(2) Except when another procedure is prescribed by law, ordinance, or court 
order as to particular funds, the tax collector shall, as soon as feasible after 
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collection, deposit in a bank designated as a depository of public funds, as 
provided in s. 659.24, all taxes, fees, and other collections received by him and 
held prior to distribution to the appropriate taxing authority. Immediately after 
such funds have cleared and have been properly credited to his account, the tax 
collector shall invest such funds according to the provisions of this section. The 
earnings from such investments shall be apportioned at least quarterly on a 
pro-rata basis to the appropriate taxing authorities. However, the tax collector 
may deduct therefrom such reasonable amounts as are necessary to provide for 
costs of administration of such investments and deposits. (Emphasis supplied,) 

Section 2, Ch. 77-394, Laws of Florida, amended s. 219.075, F. S., by changing the 
statutorily enacted investment decision of the tax collector from discretionary to 
mandatory by substituting "shall invest" for "may invest" and by creating the Local 
Government Surplus Funds Trust Fund. See s. 218.405, F. S. Except where the context 
of a statute manifests a contrary legislative intent, the ordinary usage and meaning of 
the word "shall" is mandatory. See, e.g., Florida Tallow Corp. v. Bryan, 237 So.2d 308 (4 
D.C.A. Fla., 1970); White v. Means, 280 So.2d 20 (1 D.C.A. Fla., 1973). No such contrary 
intent can be gleaned from the statutory context or the legislative history of s. 219.075, 
F. S. Moreover, the title of Ch. 77-394 specifically makes evident the legislative intent to 
enact legislation "requiring tax collectors to deposit funds collected by them hald prior 
to distribution to the appropriate taxing authority and to invest such funds" and 
requiring tax collectors "to invest surplus public funds in obligations of or obligations 
guaranteed by, the United States Government, or in the Local Government Surplus 
Funds Trust Fund." (Emphasis supplied.) When the Legislature has prescribed a 
particular way something is to be done, that mode must be followed. A controlling law 
directing how something is to be done is, in effect, a prohibition against its being done 
any other way. See Devin v. City of Hollywood, 351 So.2d 1022 (Fla. 1976); Thayer v. 
State 335 So.2d 815 (Fla. 1976); Dodds v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952); Alsop 
v. Pierce, 19 So.2d 799 (Fla. 1944). 

I can find no statutory authorization for the investment in local banks or savings and 
loan associations of "surplus funds," as defined by s. 219.075, F. S., either in this section 
or any other chapter or section of the Flodda Statutes. 

Based upon the above analysis, and applying the foregoing principles to your specific 
question, I conclude that tax collectors are I),ot authorized by law to invest funds which 
are "surplus to the current needs of his office" or which are pending "distribution to 
another office of state or local government" in savings accounts in local banks and 
savings and loan associations. 

Accordingly, your question is answered in the negative. 

078~153-December 22, 1978 

COUNTY HOSPITAL BOARD OF TRUSTEES 

SPECIAL ACT CHANGING PHOCEDURE FOR APPOINTMENT OF 
MEMBERS OPERATES PROSPECTIVELY-DOES NOT TERMINATE 

TERMS OF OFFICE OF INCUMBENT BOARD 

To: John R. Weed, Attorney, Board of County Commissioners, Taylor County, Perry 

Prepared by: Patricia R. Gleason, Ass/istant Attorney General 

QUESTION: 

Does a special act which SUbstitutes the Taylor County Board of County 
Commissioners in place of the Governor as the appointing authority for 
the governing board of trustees of a county hospital operate to terminate 
the terms of office of the inc;umbent board members and thereby require 
the board of county commissioners to appoint a new board of trustees? 

384 



ANNUAL REPORT OF THE ATTORNEY GENERAL 078.15~ 

SUMMARY: 

A special act which substitutes the board of county commissioners in 
place of the Governor as the apPointing authority of a county hospital 
governing board of trustees does not terminate the staggered terms of 
office of the incumbent members nor does such special act re~uire or 
authorize the board of county commissioners to appoint an entrre new 
board of trustees. To the contrary, such legislation appears to have been 
designed to operate prospectively; therefore, it authorizes the board of 
county commissioners orily to appoint successors to the incumbent 
members upon the ex~iration of theIr terms of office. The successors must 
be appointed to serv'l! the staggered terms of office of their predecessors. 

Your question is answered in the negative. 
Pursuant to Ch. 31319, 1955, Laws of Florida, as amended by Ch. 61·2938, Laws of 

Florida, the Taylor County Board of County Commissioners was authorized to enter into 
a lease purchase contract to purchase Taylor County Hospital. Prior to its amendment 
by Ch. 78-622, infra, s. 4 of Ch. 31319 provided for a governing board of trustees for the 
hospital (now apparently called Doctors Memorial Hospital) consisting of five members 
to be appointed by the Governor to serve staggered terms of 1 to 5 years. In addition, s. 
8 of Ch. 31319 formerly required the members of the board to hold office until the 
appointment of their successors by the Governor. 

The 1978 Legislature, however, amended s. 4 of Ch. 31319 to require the Board of 
County Commissioners of Taylor County rather than the Governor to appoint the live 
members of the hospital's governing board. Section I, Ch. 78·622, Laws of Florida. This 
opinion assumes the validity of Ch. 78·622, supra. See s. 11(a)(l), Art. III, State Const., 
prohibiting the passa~e of special laws pertaining to the jurisdiction or duties of state 
and county officers, ct; Wilson v. Hillsborough County Aviation Authority, 138 So.2d 65 
(Fla. 1962); and s. 1(£), Art. IV, State Const., which requires that vacancies in state or 
county office be filled by the Governor unless otherwise provided in the constitution, cf. 
Carol City Utilities Inc. v. Dade County, 183 So.2d 227 (3 D.C.A. Fla., 1966), and s. 114.04, 
F. S. Chapter 78-622 also amended s. 8 of Ch. 31319 to provide that the members of the 
hospital board therein provided for are to hold office until the appointment of their 
successors by the board of county commissioners. Cf. s. 5(b), Art. II, State Const., 
requiring, among other things, that each county officer qualifying for an office "continue 
in office until his successor qualifies." It is important to emphasize, therefore, that the 
substitution of the Taylor County Board of County Commissioners in place of the 
Governor as the appointing authority for the hospital board is the only textual change 
effected by Ch. 78·622. 

From an examination of Ch. 31319, as amended, it is assumed that the members of the 
hospital governing board ar(> statutory county officers. A public officer has been held to 
p'ossess a property right in his office, which right may not be unlawfully taken away or 
IllegallY irifringed upon. See Holley v. Adams, 238 So.2d 401, 407 (Fla. 1970); Piver v. 
Stallman, 198 So.2d 859, 862 (Fla. 1967). Accordingly, under the general rule, any elective 
or appointive officer, properly qualified and serving, remains such an officer until 
removed or the office becomes vacant by operation of law. 67 C.J.S. Officers s. 46, p. 199; 
see also State ex reI. Landis v. Bird, 163 So. 248, 254 (Fla. 1931), in which the Supreme 
Court observed that 

[a]n office which the law contemplates shall continue in existence as created 
until abolished remains in existence unless otherwise provided by law even 
though the begmning of the cycle terms of office be changed, and the incumbent 
continues in office after the expiration of his term until the new cycle term 
begins under an amendment of the law. 

Thus, while it is clear that the Legislature is empowered to abolish an office even 
during the term of the incumbent (City of Jacksonville v. Smoot, 92 So. 617, 623 [Fla. 
1922]), as well as to shorten terms of office even though occupied by an incumbent (Klein 
v. Shultz, 87 So.2d 406 [Fla. 19561), it has been held that a legislative intention to do so 
must be clearly expressed in the statute or constitutional amendment before the 
enactment will be applied to oust an incumbent from office before the end of his term. 
See State ex reI. Reynolds v. Roan, 213 So.2d 425, 428 (Fla. 1968). No such legislative 
intent is clearly manifested in the title, purview, or body of Ch. 78·622, Laws of Florida. 
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In State ex rel. Reynolds v. Roan, supra, the Supreme Court ruled that a constitutional 
amendment which provided that school superintendents shall serve at the pleasure of 
their appointing board did not authorize a school board to oust the incumbent 
superintendent who had received a preamendment appointment from the board to serve 
for a :fixed term beyond the amendment's effective date. The court explained its decision 
as follows: 

. . . rwle think that an intention to apply the shortened term of an office or the 
changed qualifications thereof, to an incumbent, resulting in his ollster from the 
office before the end of his term, must be clearly expressed in the statute or 
constitutional amendment making the change before it will be given that effect. 
[213 So.2d at 428; emphasis supplied.] 

Similarly, in Hancock v. Board of Public Instruction of Charlotte County, 158 So.2d 
519, 522 (Fla. 1963), the cow;; held that passage of a referendum approving a 
constitutional amendment making the office of county superintendent of public 
instruction appointive rather than elected did not terminate the term of the incumbent 
superintendent. To the contrary the court ruled that the amendment did not purport to 
abolish the offi!!e of superintendent but merely constituted a "change in the method of 
selecting a person to fill the office of county superintendent of public instruction-when 
a vacancy might exist-this and nothing more." 158 So.2d 522. Cf. Hall v. Strickland, 170 
So.2d 827, 831·832 (Fla. 1964), in which the court upheld an amendment to the Dade 
County Charter which terminated the offices of certain incumbent judges; the court noted 
that the amendment, by providing that appointment to the office of judge of the 
Metropolitan Court of Dade County would henceforth be subject to the approval of the 
electorate, worked a "substantial change in the method of selection" of such judges so as 
to justify the shortening of the terms of the incumbents. 

Application of the foregoing principles to your inquiry leads me to conclude that Ch. 
78·622 was designed to operate prospectively with regard to appointment of the members 
of the hospital board. See 82 C.J.S. Statutes s. 432, j?p. 1005, 1006, stating the general rule 
that amendatory acts are ordinarily prospective In operation; and see also Hancock v. 
Board of Public Instruction of Charlotte County, supra, at 522. In other words, there is 
nothing in Ch. 78·622, Laws of Florida, which indicates that the Legislature intended to 
shorten the terms of incumbent members of the hospital board of trustees or to abolish 
the offices to which they were appointed by the Governor. To the contrary, Ch. 78·622 
requires only that, upon the expiration of the term of an incumbent member of the board, 
his successor must be appointed by the board of county commissioners rather than the 
Governor. Moreover, it should be noted that s. 4 of Ch. 31319, as amended by Ch. 78·622, 
continues to require that the members of the hospital board serve staggered terms of 
office. Thus, for example, upon the expiration of an incumbent's 3·year term of office, his 
successor should be appointed to serve an identical 3·year term. 

078-154-December 22, 1978 

CLERKS OF CmCUlT COURTS 

SERVICE CHARGES-PROBATE-COUNTY COURT 
FILINGS-SUMMARY CLAIMS 

To: Arthur H. Beckwith, Jr., Clerk, Circuit Court, Sanford 

Prepared by: Craig B. Willis, Assistant Attorney General 

QUESTIONS: 

1. Does the $2 additional service charge required by s. 28.241(1), F. S., 
for each civil action filed in the circuit court apply to probate matters or 
proceedings in the circuit court? 

2. Does the $2 additional service charge required by s. 28.241(1), F. S., 
for civil actions filed in circuit court apply to civil actions and 
proceedings filed in the county court, includfrig summary claims? 
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SUMMARY: 

Clerks of the circuit courts should charge and collect the $2 service 
charge required by s. 28.241(1), F. S., for all probate filings not included 
in the scheduled charges of s. 28.2401, F. S. Clerks of the circuit courts 
should not exact this $2 additional service charge for county court filings, 
including summary clailnB. 

AS TO QUESTION 1: 

Section 28.241(1), F. S., provides, inter alia:. 

The party instituting any civil action, suit, or proceeding in the Circuit Court 
shall pay to the clerk of said court a service charge of $20 in all cases in which 
there are not more than five defendants, and an additional service charge of $1 
for each defendant in excess of five .... An additional service charge of $2 
shall be paid to the clerk for each civil action filed, such charge to be remitted 
by the clerk to the State Treasurer for deposit into the General Revenue Fund 
unallocated. (Emphasis supplied.) 

Section 4, Ch. 75-124, Laws of Florida, amended s. 28.241(1), F. s., by, inter alia, 
erlacting the requirement of a $2 additional service charge, which is the subject of your 
inquiry. While this amendatory act was probably constitutionally defective since the title 
of Ch. 75-124 referred only to the section number, s. 28.241(1), being amended, see 
McConville v. Ft. Pierce Bank & Trust Co., 135 So. 392 (Fla. 1931), this defect was 
subsequently cured by the adoption by the Legislature of the 1977 Flori.da Statutes, s. 
11.2421, F. S. See Spangler v. Florida State Turnpike Authority, 106 So.2d 421 (Fla. 
1958); Rodriguez v. Jones, 64 80.2d 278 (Fla. 1953); State ex rel. Badgett v. Lee, 22 So.2d 
804 (Fla. 1945); AGO 069-29. The meaning and scope of this additional $2 service charge 
is determined by its location. in subsection (1) of S. 28.241, F. S. This "additional service 
charge of $2" has to be additional to some other charge within s. 28.241(1). The basic and 
only specified service charge in s. 28.241(1) is the $20 service charge the "party instituting 
any civil action, suit, or proceeding in the Circuit Court" must pay to the clerk of the 
circuit court. Therefore, the additional $2 service charge is additional to the $20 service 
charge which is paid by the "party instituting any civil action, suit, orproceeding in the 
Circuit Court," and should be charged and collected only in those civil actions, suits or 
proceedings for which the $20 service charge required by s. 28.241(1) is exacted. Thus, 
the question becomes: In what instances should the $20 service charge be charged and 
collected, and consequently the $2 additional service charge? 

Prior to the 1972 Florida constitutional revision, which extensively changed Article V, 
the judicial article of the constitution, the scope and application of the service charges 
required by s. 28.241(1), F. S. 1971, were clear and unambiguous. Previous to 1972, 
Florida's Constitution and the fee statutes prescribing service charges divided Florida's 
judiciary on the trial court level into a number of distinct courts. Section 1, Art. V, State 
Const. 1968, provided: 

The judicial power of the State of Florida is vested in a supreme court, 
district courts of appeal, circuit courts, Court of Record of Escambia County, 
criminal courts of record, county courts, county judge's courts, juvenile courts, 
courts of justices of the peace, and such other courts, including municipal 
courts, or commissions, as the legislature may from time to time ordain and 
establish. 

Pursuant to this section, the Legislature established the civil courts of record. See Ch. 
33, F. S. 1971 (repealed by Ch. 72-404, Laws of Florida). Section 33.02, F. S. 1971, 
specified the jurisdiction of these civil courts of record. The clerks of the civil courts of 
record received as compensation for their services the same charges as the clerks of the 
circuit court received for similar services. Thus, the party instituting any civil action, 
suit, or proceeding in a civil court of record paid his service charge to the clerk of the 
civil court of record. 

Section 34.01, F. S., statutorily established the jurisdiction of the county courts granted 
by s. 8, Art. V, State Con&t. And s. 34.041, F. S. 1971, specified that U[u]pon the institution 
of any civil or criminal action, suit, or proceeding in the county court of any county, there 
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shall be paid by the party or parties so instituting such action, suit or proceedings service 
charges as provided in ss. 28.24 and 28.241 for clerks of the circuit court." 

Prior to the 1972 revision of the State Constitution, there were also county judges' 
courts. The jurisdiction of these county judges' courts was set out in s. 36.01, F. S. 1971. 
The county judge had: 

(1) Original jurisdiction in all cases at law in which the demand or value of 
property involved shall not exceed one hundred dollars, said jurisdiction to 
extend throughout the county; 

(2) Original jurisdiction of proceedings relating to the forcible entry and 
unlawful detention of lands and tenements which ahall include actions for 
forcible entry and unlawful detainer and proceedings against delinquent 
tenants; 

(3) Jurisdiction of the settlement of estates of decedents and minors; to take 
probate of wills; to order the sale of real estate of minors; to grant letters 
testamentary, of administration and of guardianship; and to discharge the 
duties usually pertaining to courts of probate; 

(4) Original jurisdiction, in counties where there are no county courts or 
criminal courts of record, to try and determine all misdemeanors committed in 
his county; and 

(5) The power of a committing magistrate. 

Section 36.19, F. S. 1971, stated: 

Upon the institution of any civil action, suit or _proceeding in the county 
judges' court of any county of the state, there shall be paid by the party or 
parties so instituting such action, suit or proceeding, as and for fees of the 
county judge, for all services to be performed by him therein, in lieu of all other 
fees heretofore charged, except as hereinafter provided, the sum of five dollars. 

Thus, we can see from the foregoing that prior to the constitutional revision of Article 
V, State Const., the fee statutes found in ss. 28.241, 33.04, 34.041, and 36.19, F. S. 1971, 
were not less ambi!P;lous or more certain in their application than the present text of s. 
28.241(1), F. S., which is the subject of your inquiry. However, Article V of the 1968 State 
Constitution, prior to its revision in 1972, and the statutes setting out the jurisdiction of 
the several different trial and initial proceedings courts made these fee statutes certain 
as to the scope of their application. The fee was to be paid only for an action, suit, or 
proceeding filed in the court with jurisdiction over the subject matter of said action, suit, 
or proceeding, and was paid pursuant to the provisions of that court's fee statute. For 
example, the county judges' court had jurisdiction over probate and guardianship 
matters (s. 36.0Ir3], F. S. 1971), and thus all fees for probate and guardianship matters 
were paid E.ursuiuit to ss. 36.17-36.19, F. S. 1971. See also Ullendorffv. Brawn, 24 So.2d 
37, at 40 (lfla. 1945) setting out the county judges' court's jurisdiction with regard to 
probate and guardianship proceedings. 

The 1972 constitutional revision abolished the county judges' courts as well as the 
uther various trial-level courts specified in former s. 1, Art. V, State Const. The 
jurisdiction of these various courts was lodged either in the circuit courts or in the county 
courts. No other trial-level courts are allowed by the 1972 revision; see s. 1, Art. V, State 
Const. All probate and guardianship jurisdiction is today in the circuit court. See s. 
20(c)(3), Art. V, State Const. 

The Florida Legislature responded to the 1972 revision by amending s.'36.17, F. S. 
1971, to deal exclusively with filing fees for probate matters and this section was 
relocated to s. 28.2401, F. S., which deals with clerks of the circuit courts. See Ch. 72-397, 
Laws of Florida. 

Subsequently, the 1975 Legislature amended s. 28.241(1), F. s., by lowering the service 
charge from $5 to $2 for granting a severance and by adding the $2 additional service 
charge for "each civil action filed." See s. 4, Ch. 75-124, Laws of Florida. We can see then 
that the question becomes: Did the judicial reorganization of Article V in 1972 and the 
subsequent statutory modifications operate to require that the service charges called for 
by s. 28.241(1) be applied to probate and guardianship proceedings? 

The paramount rule of statutory construction is that legislative intent should be 
ascertained and effectuated, if at all possible. Lewis v. Mosely, 204 So.2d 197 (Fla, 1967); 
State Dept. of Public Welfare v. Bland, 66 So.2d 59 (Fla. 1953); Ervin v. Peninsular 

388 



ANNUAL REPORT OF THE ATTORNEY GENERAL 078-154 

Telephone Co., 53 So.2d 647 (Fla. 1951). A secondary rule of statutory construction is that 
"statutes on the same subject should be harmonized when possible, but that a statute 
dealing sl?ecifically with a sUbJect take8precedence over another statute concerning the 
same subject in general terms. ' State v. Young, 357 So.2d 416, at 417 (2 D.C.A. Fla., 1978). 
In the face of the constitutio1.1al revision of Article V, s. 28.2401, F. S., was transferred 
from repealed Ch. 36 dealir!g with county judges' courts, retained as a fee schedule 
separate from the more general filing fees of s. 28.241, F. S., and subsequently modified 
and expanded to deal with, among other things, a variety of probate and guardianship 
matters. Thus, as a general conclusion, the Legislature has evinced an intent to 
perpetuate the separate fee treatment of probate and guardianship matters from the 
filing charges of s. 28.241, F. S. 

The title of s. 28.241, F. S., which reads "[fjiling charges for trial and appellate 
proceedings," is a part of the act being enacted and, since it was placed at the heading 
of this section by the Legislature, it can thus be used as an aid in construing the 
provisions of the section to determine legislative intent. See Board of Public Instruction 
of Broward County v. State ex reZ. Allen, 219 So.2d 430 (Fla. 1969); Berger v. Jackson, 23 
So.2d 265 (Fla. 1945); Jackson Lumber Co., v. Walton County, 116 So. "t71 (Fla. 1928). See 
also AGO 057-314. Probate and guardianship proceedings have not been in the past, nor 
are they presently considered in the ordinary use of the words to be a trial or appellate 
proceedinjl'. It has been stated that "[a] proceeding to probate a will is generally regarded 
as a speclal proceeding, equitable in na.ture, and ex parte. Its purpose, strictly, is to 
establish the legal status of an instrument as a will, or, more broadly, to determine the 
disposition of a decedent's property." 95 C.J.S. Wills s. 308 (1957). Section 731.105, F. S., 
defines probate proceedings as "in rem proceedings." The Second District Court of Appeal 
stated in In re Estate of Biederman (Biederman v. Cheatham), 161 So.2d 538, at 541 (2 
D.C.A. Fla., 1964): "The probate of a will is a judicial proceeding to establish the legal 
status of the purported will and to furnish the means of establishing by record evidence 
[sic] the validity of rights existing thereunder. Probate is not an action; it is in the nature 
of a proceeding in rem." See also, In re Estate of Williamson (Hoffman v. Murphy), 95 
So.2d 244, at 246 (Fla. 1957), statinlf the same proposition. However, a probate proceeding 
becomes an adversary proceeding In the nature of a civil suit or action for certain types 
of probate matters. Rule 5.025(a), Florida Rules of Probate and Guardianship Procedure, 
states: 

The followinjl' shall be deemed adversary proceedings: 
(1) Proceedings to revoke a will, probate a lost or destroyed will, probate a 

later-discovered will, determine beneficiaries, construe a will, cancel a 
charitable bequest, partition property for the purposes of distribution, 
determine and award the elective share; and 

(2) Any other proceeding which shall be determined by the court to be an 
adversary proceeding. 

This is the Florida Rule of Probate and Guardianship Procedure which implements s. 
731.107, F. S. Section 731.107 requires that U[t]he rules of civil procedure shall be applied 
in any adversary proceeding in probate." Subsection (b)(2) of Rule 5.025 provides that 
"[a]fter service of formal notice, such [adversary] proceedings as nearly as practical shall 
be conducted similar to suits of a civil nature and the Rules of Civil Procedure shall 
govern, including entry of defaults.'" 

In In re Estate of Estes (Lacy v. Estes), 158 So.2d 794, at 796 (3 D.C.A. Fla., 1963), the 
court, in deciding whether the rules of civil procedUl'e, and particularly rules of 
discovery, should be allowed in a will contest filed pursuant to s. 732.30, F, S. 1963, 
stated: 

A proceeding for revocation and to have a will declared invalid is no less a "civil 
matter" or "action" because filed in a probate case, than it would be if filed 
separately. The proceeding is one conferred by statute, and would be by 
separate suit except that the statute directs it to be filed in the probate case. 
Such a will contest is a civil matter-a "case" or "action." It is commenced by 
an initial pleading setting forth the interest in the estate which is held by the 
petitioner and the grounds relied on for seeking a determination of invalidity 
of a probated will. The representative of the estate is made defendant. Other 
parties interested may jom arid prosecute or defend. Issues bearing on the 
validity of the will are made on the pleadings and tried by the court, and a 
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decision is rendered thereon holding the challenged will to be valid or invalid. 
It is common knowledge that some such cases require days or even weeks for 
trial, in the course of which many witnesses may appear and a large number 
of documents be involved. Such cases and their preD~ration may present fitting 
if not compelling occasions for use of discovery pr(.~l:ldures. 

Section 732.30, supra, was the 'predecessor to present s. 733.109, F. S., which is one of 
the enumerated matters deemed to be adversary proceedings by Rule 5.025, PGR. 
Further, petitions filed pursuant to s. 732.30, supra, were considered the institution of a 
"civil action suit or proceeding" for which the general filing fee of s. 36.19. F. S. 1971, ( 
see above for text of statute), was required. 

When the county judges' courts were constitutionally dismantled in 1972 and the 
jurisdiction for probate and guardianship matters transferred to the circuit court, the fee 
schedule for these matters was transferred to s. 28.2401, F. S., and later expanded to 
encompass a variety of fee requirements for probate, guardianship, and other matters. 
But the matters deemed by Rule 5.025, PGR, to be adversary proceedings are not 
included in the schedule of service charges in s. 28.241, F. S. These are the probate 
matters that were formerly charged by s. 36.19, F. S. 1971, the general filing fee section 
for county judges' courts. Compare the text of s. 36.19, set out above, with the text of 
present s. 28.241(1), F. S. These two statutes are similar in their wording and purpose. 
Both are general filing-charge statutes intended to be applied to all filings made in the 
court having jurisdiction over the subject matter, except where otherwise provided for 
by law. The Legislature, by retaining and expanding s. 28.2401, has evinced an intent to 
specifically charge for certain enumerated probate and guardianship matters. However, 
the general filing-charge section, s. 28.241, should be applied, as was former B. 36.19, to 
all probate and guardianship matters not specifically enumerated in s. 28.2401. It is 
therefore my conclusion that while the $20 service charge and the $2 additional service 
charge required by s. 28.241 should not be exacted for probate and guardianship matters 
specified and charged by 3. 28.2401 these two service charges should be charged and 
collected for all other matters not specified in the schedule of s. 28.2401. 

AS TO QUESTION 2: 

You secondly question whether the $2 additional service charge provided for in s. 
28.241(1), F. S., for trial proceedings in the circuit courts should apply to actions and 
proceedings in county court, including summary claims. 

Again, the primary rule for construing the terms of a statute is that the legislative 
intent should be determined and effectuated, if at all posE'ible. Lewis v. Mosely, supra; 
State Dept. of Public Welfare v. Bland, supra; Ervin v. Peninsular Telephone Co., supra. 
If the Legislature had intended that an additional $2 service charge be exacted for filings 
in the county court, it could have easily so provided by adding this charge to the terms 
of s. 34.041(1), F. S. Chapter 75-124, Laws of Florida, did not purport to amend s. 
34.041(1) or add any other service charges to it. Moreover, the $2 additional service 
charge is additional to the $20 service charge to be paid by the "party instituting any 
civil action, suit, or proceeding in the Circuit Court" and should be charged and collected 
only for those filings for which the basic $20 service charge is made in the circuit court. 
This $2 additional service charge is not additional to any service charges made in the 
county cow:t. 

078-155-Decemher 22, 1978 

MUNICIPALITIES 

APPLICABILITY OF COUNTY SEWER SYSTEM AND SANITARY 
SEWER FINANCING LAW 

To: Don. J. Caton., City Attorney, Pensacola 

Prepared by: Joslyn Wason, Assistant Attorney General 

390 



ANNUAL REPORT OF THE A'ITORNEY GENERAL 078·155 

QUESTION: 

Does the language "district, pri,;ate corporation, board, body or person 
supplyIng water to or selling water for use on such pl'emises" contained 
in s. 163.12(2)(b), F. S., include a murucipal corporation? 

SUMMARY: 

Until judicially or legislatively determined to the contrary, <:fly 
muruciI'tility supplying water to or selling water for use on any premises 
serviced by or connected to a county sanitary sewer or sewage disposal 
system is included within the purview of s. 153.12(2)(b), F. S., apart of the 
County Water System and Sanitary Sewer Financial Law, and'the terms 
"any .•• body .•• supplying water to or selling water for tine use on" 
any premises as provided therein, and is subject to and governed by the 
terms thereof. 

As hereinafter qualified, your opinion is answered in the affinnative. This opinion is 
limited to the preClse question raised in your letter; no opinion is expressed as to the legal 
consequences of a county or a municipality disconnecting or failing or refusing to shut 
off' water service to any person or premises for nonpayment of county sewer bills under 
the provisions of s. 153.12(2)(b), F. S. 

Section 153.12(2)(b), F. S., provide13 in pertinent part: 

[I)f such owner, tenant or occupant shall not cease such disposal fof sewage or 
industrial waste for nonpayment of the user fees or charges) at the expiration 
of such 30-day period, it shall be the duty of any district, private corpol'ation, 
board, body or person supplying water to or selling water for use on such 
premises to cease supplying water to or selling water for the use on such 
premises within 5 days after receipt of notice of such delinquency from the 
county; and that if such district, private corporation, board, body or person 
shall not, at the expiration of such 5·day period, ceasr! "JUpplying water to or 
selling water for use on such premises, then the county may unless it has 
theretofore contracted to the contrary, shut off the supply of water to such 
premises. (Emphasis supplied.) 

No provision of part I of Ch. 153, F. S., er of s. 153.12(2)(b), F. S., defines the terms 
"distnct, private corporation, board, body or J?ersons" as used therein, nor does the 
section expressly or specifically refer to a murucipality. Of. s. 153.03(1) and (10), F. S., 
speCifically referring to municipalities and other public corporations and persons in 
certain particulars relating to the furnishing of sewage collection and disposal services 
and enjoining the pollution of a county source of water supply by "any pl~rsons or 
corporations, public or private," or the violation of "any prOvision of this chapter," except 
as to "any eXlsting contract that a municipality may have for water or sewage disposal 
without the consent of both parties to ~\aid contract." I am unaware of and n" judicial 
decision has been brought to my attention which considered, a:ppliedJ or definen these or 
similar statutory terms in a similar or related context to that m which they are used in 
s. 153.12(2)(b), F. S. 

Section 1.01(9), F. S., however, defines the phrase "public body" as used in the Florida 
Statutes, where the context will permit, to include "counties, cities. towns, villages, 
sl?ecial tax school districts, speciall'oad and bridge districts, bridge districts and all other 
districts in this state." (Emphasis supplied.) Although s. 153.12(2)(b), F. S., dOE!s not use 
the exact language of s. 1.01(9), it seems clear that the tenn "body" as it appears in the 
phrase "any district, private corporation, board, body or person supplying water to or 
selling water for the use on such premises" (Emphasis supplied.), within the I:ontext of 
that section and the provisions and purposes of part I of Ch. 153, F. S., as a whole, 
encompasses by necessary implication all public bodies "supplying water to 02' selling 
water for the use on such premises" or a "public body" as defined by s. 1.01(9), as well 
as private corporations or persons who may be furnishing or supplying water service to 
the owner or occupant of those premises designated in the statute. As there is nothing 
in the lan&uage of part I, Ch. 153, to inhibit such a construction or manifesting any 
legislative mtent to the contrary and in view of the overall purpose of the statute, I am 
of the view that any municipality "supplying water to or sellirig water for the use on" 
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any premises serviced by or connected to a county sanitary sewer or sewage disposal 
system is included within the purview of s. 153.12(2)(b) and the terms 
"any ... body .•. supplying water to or Ilelling water for use on such premises," and 
is subject to and governed by the terms thel'wf. Therefore, unless and until it is judicially 
o~ legislatively determined otherwise, it is my opinion that the tetm "body," as used in 
s; 153.12(2)(b), includes a municipality within the definition of the term "public body" set 
forth in s. 1.01 (9). 

Section 153.12(2)(b). F. S., assuming the constitutionality vel non thereof, expressly 
imposes a duty on any such municipality within 5 days after receipt of the prescribed 
notice of delinquency from the county "to cease supplying water to or selling water for 
use on" any premises serviced by or connected to such county's sanitary sewer or sewage 
disposal facilities or systems. The stattlte does not make any provision for invoking any 
penalties against or compelling any such municipality to disconnect or to Shllt off its 
supply of water to such premises except as may be provided for in s. 153.03(10), F. S.; 
but upon its failure or refusal to do so, the county is authorized to shut off the supply of 
water (by the municipality) to any such ~remises. The statute is l,lresumptively valid and 
it must be given effect until it is judicially declared unconstltutionru. See Evans v. 
Hillsborough County, 186 So. 193, 196 (Fla. 1938): White v. Crandon, 106 So. 303, 305 (Fla. 
1934); City of Sebring v. Wolf, 141 So. 736 (Fla. 1932); State ex reI. Gillespie v. Thursby, 
139 So. 372, 375 (Fla. 1932); State 6,.1: reI. Atlantic Coastline R. Co. v. State Board of 
Equalizers, 94 So. 681,682 (Fla. 1922). 

As st-ated abovel no opinion is expressed as to the legal consequences of either the 
county or the mumcipality shutting off water service supplied by the municipality to any 
premises or persons as provided in s. 153.12(2)(b), F. S., or as to tho failure or refusal of 
either body to do so as therein provided OJ: as to any violations of any of the provisions 
of Ch. 153, F. S., or any resolution val1aly adopted pursuant to the powers granted 
thereby as provided in s. 1(j3.03(10), F. S. Any remaining questions as to such matters 
should be submitted to the courts for resolution in an appropriate proceeding for a 
declaratory judgmen'~. 

078·156-Decembe.r 27,1978 

STNrE UNIVERSITIES 

SURPLUS PROPERTY-PROCEnCRE FOR SALE AND 
DISTRIBUTION OF PROCEEDS FROM STATE·OWNED 

TANGIBLE PERSONAI, PROPERTY 

To: Ernest Ellison, Auditor General, Tallahassee 

Prepared by: Frank A. Vickor,Y, Assistant Attorney General 

QUESTIONS: 

1. What is the proper procedur(~ to be followed for the disposal by 
public sale of surplus tanroble personal property of state universities? 

2. What is the proper disposition of the proceeds derived from said 
sales? 

SUMMARY: 

The proper procedure for disposal of sw;plus tangible personal 
property of state universities is for certification and transfer of such 
property to the Division of Surl?lus Property in accordance with Ch. 273. 
F. S., and the rules and regulatIOns of that division. The money received 
by the division from the disposition of such J?roperty is to be deposited 
into the State Surplus Property Working CapItal Trust Fund. 

Chapter 67·231, Laws of Florida, created the Board of Regents and granted to it the 
);lower, inter alia, "to make purchases of real and persona] property and to contract for 
the sale and disposal of the same." This provision IS codified at s. 240.042, F. S. 
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071-157 in w~~ich this oflke stated that the prohibition against providing additional 
compensation for county offidals designated in Ch. 145, F. S., applies only to special laws 
or general laws onocal aI>pli<\ll.tion (population acts) and does not prevent the Legislature 
from providing additional compensation to county officials designated in Ch. 145, F. S., 
On a uniform statewide basis: 

It follows that it is entirely proper for the counties to contribute county funds 
toward retirement and social security benefits for county officers and 
employees-including the county officials designated in Ch. 145, supra--as 
authorized by s, 121.061, F. S. [Attorney General Opinion 071-157.} 

See also s. 121.051, Fl. S., which requires participation in the Florida Retirement System 
by all officers and employees employed on or after December 1, 1970, and s. 121.021(11), 
F. S., which defines "officer or employee" as used therein as "any person receiving salary 
payments for work performed in a regularly established position and, if employed by a 
city or special district, employed in a covered group." 

The clerk of the circuit court is a constitutional county officer who serves not only as 
clerk of the court but as county clerk, accountant, auditor and custodian of county funds. 
See s. 16, Art. V and s. l(d)i Art. VIII, State Const.; s. 28.12, F. S. The amount of 
compensation Rayable to the c erks of circuit court is set forth in s. 145.051, F. S. Section 
145.121(1), F. S., provides that an}' fees or charges received in excess of the salary 
provided in Ch. 145, F. S., are conSIdered to be "income of the office." 

Except for the salary receivable under this chapter, all fees, coats, salaries, 
commissions, extra compensation, or any other funds which are paid or payable 
to a county official or to his office, either by law or on account of an.)' service 
(including, for the purposes of this section, service arising out of official duties, 
ex officio duties, and private nonofficial acts) performed by the official for any 
agency or instrumentality of the state or of any county or municipality in the 
state, or for any officer, board, district, authority, or unit of state or local 
government, or for individuals, wherein any of the personnel, equipment, or 
space of the office is employed, shall be included as income of the office and 
shall not be ret(lined by the county official as personal income. Nothing herein 
shall be construed as authorizing a county official to use his office or its 
personnel or property for a private purpose. (Emphasis supplied.) 

See s. 218.36(2), F. S., which requires that on or before the date for filing the annual 
report, "each county officer shall pay into the county general fund all money in excess of 
the sum to which he is entitled under the provisions of chapter 145." See also s. 218.35(2), 
F. S., which requires the clerk of the circuit court, functioning as clerk of the court nnd 
as clerk of the board of county commissioners, to prepare his budget in two parts: 

(a) The bud~et relating to the state court system, including recording, which 
shall be filed WIth the state courts administrator as well as with the board of 
county commissioners; and 

(b) The budget relating to the requirements of the clerk as clerk of the board 
of county commissioners, county auditor, and custodian or treasurer of all 
county funds and other county·related duties. 

Section 121.021(10), F. S., defines the term "employer" as used in Ch. 121, F. S., as: 

.•. any agency, branch, department, institution, university, institution of 
higher education, or board of the state, or any county agency, branch, 
department, board, district school board, or special rustrict of the state, or any 
city of the state which participates in the system for the benefit of certain of its 
employees. (Emphasis supplied.) 

I am not aware of any judicial decision interpreting this. provision nor has any such 
decision been brought to my attention. In Parker v. Hill, 72 So.2d 820 (Fla. 1954), 
however, the court considered whether a deputy sheriff was an employee within the 
meaning of the Workmen's Compensation Act. The court concluded that a deputy sheriff 
was not an "employee" but an "officer not elected at the polls" of the county and therefore 
the county, not the sheriff, was liable for compensation benefits. See also AGO 076·8, in 
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which this effice stated that a preperty appraiser, a censtitutional efficer, is a ceunty 
efficial and his empleyees are county employees even theugh empleyed <lnd paid by him 
frem funds bud~eted with the appreval ef the Department ef Revenue and derived frem 
taxing autherities ether than the ceunty; AGO 073·363. Cf. In re Flerida Beard of Bar 
Examiners, 268 So.2d 371 (Fla. 1972), in which the court stated that the beard ef bar 
examiners was tla state agency under the ju~licial branch ef the government and its 
empleyees are state empleyees just as, fer example, legislative empleyees under the 
leglslative branch are state empleyees"; thus, the beard's empleyees were entitled to. 
participate in the state's greup Insurance pre gram. It is evident that the clerk and the 
empleyees ef his effice are ceunty efficers and empleyeefj; however, the term tlempley.ertl 
as defined in s. 121.021(10), F. S., specificall)" includes "any county agency, branch, 
department {er1 beard." (Emphasis supplied.) Thus, the term "empleyer" as used in Ch. 
121, F. S., weu1d appear to. Include the clerk's effice as a department er agency ef the 
ceunty. 

Sectien 121.061(1), F. S., requires that all empleyers withhelding centributiens ef 
members (as defined in s. 121.021[12J, F. S., to. include efficers and employees), under Ch. 
121, F. S., fer the purpese of previding retirement benefits and secial security benefits to. 
and en behalf of such members 

•.. shall budget, set aside, and ray Dve.' to. the administrator, fDr depesit into. 
the prDper retirement and socia securit.l trust funds, matching payments fDr 
retirement and secial security cDntributiens as required by this chapter. 

See s. 121.021(5), F. S., defining "administrator" as used in Ch. 121, F. S., to. mean the 
directer of the DivisiDn ef Retirement. Since 1975, hDwever, no. retireIllent contributions 
frem members have been required. See B. 121.D71(3}(a), F, S., as amended by s. 5, Ch. 78· 
308, Laws of Flerida. See also g, 121.071(2), F. S. (1978 Supp.), which provides that 
"[e]1fective October I, 1978, each employer shall contribute 9.10 percent of gress 
cempensatien each pay peried fer each ef its regular members, and 13.95 percent of grDSS 
cemIJer.satien each pay period fer each of its special risk members." Each empleyer anci 
member, howev\lr, is required to contribute to. secial security in the ameunt required for 
social security coverage as provided by the Federal Secial Security Act, in additJOn to. the 
centributions specified in &. 121.071(2) and (3), F. S. (1978 Supp.). Section 121.071(4), F. S. 
(1978 Supp.). SectiDn 121.O?'1(5}, F. S. (1978 Supp.), requir.es that the empleyers pay into. 
the system trust funds centributiDns made in accerdance with subsections (2), (3), and (4) 
in accordance wit1!; rul"s promulgated by the administrater pursuant to. Ch. 120, F. S. In 
the cas!:', of retirement centributiens, an empleyer will be assessed a delinquent fee ef one 
half of 1 percent of the centributions due for each calendar menth er part thereof that 
the centributiens are delinquent. Delinguent secial security contributions are assessed a 
delinquent fee as authorizeo by s. 650.J5(4), F. S. 

If the centributions reqtJred by Ch. 121, F. S., are net paid by any empleyer (other 
than a state empleyer), then, upen request by the administrater, the Department of 
Revenue or the Department of Banking and Finance, as the case may be, shall deduct 
the amount ewed by the employer from any funds to be distributed by it to. the ceunty, 
municipality, special district, or <.!ensolidated ferm ef ~Dvernment and transfer the 
ameunts so. deducted to. the adl"ninistrator fer further dlstributien to the trust funds. 
Sectien 121.061(2)(a), F. S. See also s. 121.061(2)(b), F. S., which prevides that the tax 
collecter, at the reC!.uest ef the administrator and upon receipt ef a certificate from the 
administrater shewmg the amount Dwed by the empleyer, "shall deduct the ameunt so. 
certified from any taxes cdIected for the employer and remit the amount to. the 
administrator fer further distribution to the trust funds in accordance with this chapter." 
Moreever, the geverning bedy of each ceunty, municipality, special district, or 
censolidated fDrm of gevernment participating in the Flerida Retirement System Dr the 
administratDr may, individually or jeintly, sue the empleyer to. require it to. remit 
retirement or secial security centributiDns due the retirement er seclal security trust 
funds. Section 121.061(2)(c), F. S, 

The appropriatiens fDr each state agency are to include sufficient funds to. pay the 
contributions required fer social security and retirement as required by Ch. 121, F. S., 
and a state aI!ency is precluded from employing any persen en its })ayrDll unless it has 
alletted sufficlent funds to. meet the required payments. Sectien 121.061(3), F. S. The 
clerk ef the circuit court, hDwever, is required to prepare a budget relating to. the 
requirements of the clerk as clerk of the beard of ceunty commissieners. See s. 
218.35(2)(b), F. S.; see also s. 218.35(1), R S" requiring that each fee officer establish an 
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annual budget for his office clearly reflecting the revenues available to the office and the 
functions for which the money is to be expended. Section 121.061(1), F. S., expressly 
requires an "employer" to budget and set aside such cont;ributions. Thus the clerk should 

'budget for these contributions and when required pay over all such contributions to the 
retirement and social security trust funds through the Division of Retirement. If the 
clerk fails to pay over such contributions to the administrator, the governing body of the 
county or the administrator may jointly or individually file an action in the courts to 
require the clerk to remit any retirement or social security contributions due. SF,lction 
121.061(2)(c), F. S.; see also s. 121.061(2)(a), F. S. If, however, the income of any 
constitutional fee officer is not sufficient to make such payments, section 121.061(2)(d), 
F. S., provides that the board of county commissioners "shall provide such fee officer 
sufficient funds to make the required payments when due." Thus the Legislature has 
prescribed when a board of county commissioners may properly pay such contributions 
from county c')mmission funds. The authority of public officers to proceed in a particular 
way or only upon specific conditions implies a duty not to proceed in any other manner 
than that which is authorized by law. Alsop v. Pierce, 19 So.2d 799 (Fla. 1944); White v. 
Crandon, 156 So. 303,305 (Fla. 1934); First National Bank of Key West v. Filer, 145 So. 
204,207 (Fla. 1933). C(. State ex rel. Barquet, 358 So.2d 230 (3 D.C.A. Fla., 1978), cert. 
denied, Case No. 54,578 (Fla., filed Dec. 18, 1978), in which the court held that s. 501.207, 
F. S., clearly provides the methods by which the state may enforce the provisions of the 
"little F.T.C. Act," and since the state's attempted enforcement of Cil. 501, F. S., was not 
a method provided for by statute nor grounded upon the law in Florida, the court 
affirmed the lower court's ol'der dismissing the complaint. 

Therefore, under the provisions of s. 121.061(2)(d), the board of county commissioners 
may provide A constitutional fee officer with sufficient funds fi'om its own funds to make 
the payments required under Ch. 121, F. S., if the income of the clerk as a county fee 
officer is not sufficient to make such payments; in the absence of a legislative or judicial 
determination to the contrary, however, I am of the opinion that the county may not 
otherwise properly pay from county commission funds such contributions. 

If, however, the clerk is a county officer operating his office under funds budgeted and 
paid over to his office by the board of county commissioners and the clerk is unable to 
make the retirement and social security contributions, there is no provision similar to s. 
121.061(2)(d), F. S., which would authorize the board of county commissioners to provide 
the clerk with sufficient money from its own funds to make the required payments. In 
the absence of such statutory authorization, I am of the opinion that the board of county 
commissioners may not make such payments to the retirement and social security trust 
funds fl'om its own funds on behalf of the clerk, as a county budget officer, and his 
employees. The board of county commissioners may, however, amend an existing county 
budget to provide county funds for the purpose of making these payments when the funds 
appropriated for such a purpose were insufficient. See s. 129.06(2), F. S., which provides 
in pertinl'lnt part that the board of county commissioners may amend a budget at any 
time within the fiscal year by reducing appropriations for expenditures in any fund and 
correspondingly increasing other appropriations in the same fnnd by motion recorded in 
the mmutes, provided that the total of the appropriations of the fund is not changed, or 
applying the appl'opriations from the reserve for contingencies to increase the 
appropriation for any particular expense in the same fund or to create an appropriation 
in the fund for any lawful PllrRose provided no expenditure is directly charged to the 
reserve for contingencies. See also AGO 064-73. Such amendments to the county budget 
to provide for such contributior.t~ and any disbUl-sements made thereto, however, must be 
made in accordance with Ch. 129, F. S. 

078-160-December 29, 1978 

STATE MONEYS 

PAYMENT OF TERMINATION CHARGES PURSUANT 
TO CONTRACT FOR TELEPHONE SERVICE 

To: Thvmas Brown, Executive Director, Department of General Services, Tallahassee 

Prepared by: Frank A. Vickory, Assistant Attorney General 
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QUESTIONS: 

1. w a contract between a state agency and a telephone company void 
and unenforceable insofar as it requires the payment of termination 
charges when service is terminated prior to the expiration of the 
contractual period? 

2. If question 1 is answered negatively, can termination charges be 
made from the agency's general funds or must there be a specific line
item entry in the approved budget expressly providing for such charges? 

SUMMARY: 

To the extent that the requirement in a telephone service contract for 
payment of "termination charges" in the event of termination of 
telephone services prior to the end of the contract period is otherwise 
lawful, a state agency may lawfully contract to pay such charges and 
they are not invalid by virtue of either s. 216.311, F. S., or s. 1(c), Art. Vll, 
State Const. No specific line-item entry in either the Legislatu"t'e's 
apIJropriation to the agency or the agency's own budget is required for 
such payment to be valid. 

Your questions appear to have arisen from the following factual situation. Various 
state agencies have entered into contracts with various telephone companies for the 
provision of communication services. Often, such contracts require the payment of 
"termination charges" if service is discontinued at the agency's request prior to the 
expiration of the contract period. I gather from information you have furnished to me 
that a typical contract provision for such charges provides substantially as the following 
provision. 

If for any reason the CENTREX System covered by this agreement is 
disconnected in its entirety, a termination charge in the amount of 
$1,425,000.00 shall be paid by the customer based on installment cost, plus cost 
of removal, less salvage value, reduced by %oth for each month from the date 
of installation of the equipment, subject to appropriation of the Florida 
Legislature. 

I further gather that when an agency receives its appropriation from the Legislature 
for "expenses," such funds are allocated in the agency's budget among the various 
expenses necessary to run the office, e.g., "telephone service," etc. 

The question has apparently arisen whether the payment of termination charges 
purSUaIl,t to a provision such as that quoted above would violate the requirements of B. 
216.311, F. S. That section provi-les in pertinent part: 

216.311 Unauthorized agency contracts in excess of appropriations, 
prohibited; penalty.-

(1) No agency of the state government shall contract to spend, or enter into 
any agreement to spend, any moneys in excess of the amount appropriated to 
such agency unless specifically authorized by law, and any contract 01' 
agreement in violation of this chapter shall be null and void. . • . 

(2) Any person who willfully contracts to spend, or enters into an agreement 
to spend, any money in excess of the amount appropriated to the agency for 
whom the contract or agreement is executed is guilty of a misdemeanor of the 
first degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084. 

Specifically, you seek to ascertain whethor payment of termination charges violates the 
quoted skttutory provision and, even if such chargea can be paid, whether they can be 
paid only pursuant to a specific line-item entry in the agency's budget or whether they 
can be paid from the agency's general funds. 

Generally, it can be stated that rules of law pertaining to the contracts of a 
governmental body or agency are no different from those which apply to any other 
contract. 73 C.J.S. Supp. Public Contracts s. 2. Therefore, it seems clear as a general 
proposition, that the state and the telephone company are bound by contractual 
provisions lawfully entered into. It must be assurn-ed, when a contract is written in clear, 
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unambiguous terms, that the language employed represents the intent of the contracting 
parties and accordingly full effect will be given such terms. Nevertheless, I note that the 
Constitution and laws of Florida are a part of every contract entered into in Florida. Bd. 
of Public Instruction v. Bay Harbor Island, 81 So.2d 637 (Fla.1955); General Development 
Co. v. Catlin, 139 So.2d 901 (3 D.C.A. Fla., 1962). 

Accordingly, the provisions of s. l(c), Art. VII, State Const., s. 216.311, F. S., and 
similar statutory and constitutional provisions limiting or restricting the entering into 
contracts by governmental agencies are a part of every such contract entered into in the 
state even though not expressly made a part thereof. 

The purpose of the statute in question and of the constitutional provision quoted is to 
prevent the expenditure of public moneys without the consent of the people as expressed 
by their elected representatives in legislative acts. These provislons secure to the 
Legislature the exclusive power to determine how, when, and for what purpose the public 
moneys will be spent in running and conducting the affairs of government and the 
maximum amount that can be spent for a specific purpose. Lainhart v. Catts, 75 So.47 
(Fla. 1917); State ex rel. Davis v. Green, 116 So.66 (Fla. 1928); see also AGO's 066-90 and 
071·28. Such appropriations consist of the setting apart of money out of public revenues 
for a specific use or Plll1lose, and in such manner that the state's executive officers will 
have the au.thority to Wlthdraw and use such money for such specific purpose or object 
and for no other. State ex rel. Kurz v. Lee, 163 So. 859 (Fla. 1935). 

Before any expenditures may be made by any executive officers of the govemment 
from s'"..ate funds, there must be a specific appropriation authorizing the expenditure in 
question. Florida Development Commission v. Dickinson, 229 So.2d 6 (1 D.C.A. Fla., 
1969), cert. denied, 237 So.2d 530 (Fla. 1970); AGO's 068-12, 071-28. 

Any .:.uch officer, in order to incur any obligation against the moneys of the state, must 
find and point to an appropriate constitutional or statutory authorization. (It was held in 
Thomas v. Askew, 270 So.2d 707 (Fla. 1972), that such legislative authorization may be 
contained in the General Appropriations Act.) Section 216.311, F. S., prohibits the officer 
from spending or agreeing to spend any money in excess of the amount appropriated to 
such agency. 

While the questions you pose concern various state agencies presumably operating 
under various appropriations items, I assume that each has entered into contracts with 
the ';elephone company pursuant to an appropriation for "expenses," though such 
approoriations may be broken down in the agency's own budget for various expenses 
necessary to run the agency, including telephone service. In any event, it appears that 
the courts have recognized the great difficulty inherent in requiring an appropriation 
action to specify in minute detail every expenditure authorized and the exact amount 
that may be spent for each expenditure. It has been said that "the fact that an 
ap?ro2riation measure vests Wlde discretit.-n in the persons entrusted with the 
expenditure thereof does not affect its validity." 25 Fla. Jur. Public Funds s. 18; State v. 
Lee, 27 So.2d 84, 87 (Fla. 1946). In In re Opinion to the Governor, 239 So.2d 1, 9 (Fla. 
1970}, it was noted by the Supreme Court that "in the early history of the State, it was 
customary for such bills to fix in minute detail each authorized expenditure. In later 
years appropriations to state offices and for state activities have been in large sums and 
have been more flexible as to how these funds may be expended." A New York court has 
stated that "details must not run into absurdities and only those details need be given 
which are necessary and appropriate to show where and for what the money is to be 
expended." Saxton v. Carey, 403 N.Y.S.2d 779 (N.Y. App. 1978). 

Hence, while an appropriation must be specific enough so as not to result in an 
unbridled delegation of legislative/ower to the executive branch, and must accordingly 
specify the amount to be sptlnt an the purpose and object for each appropriation, AGO 
078·28, minute detail is not required. Applying these principles to the instant fact 
situation, it would appear that tlie appropnation for "expenses," pursuant to which an 
agency entered into the contract for such services, would at least be sufficient to permit 
such contract to contain any lawful provisions common to such a contract and reasonably 
related to its purpose. I gather from your letter that the telephone companies are 
authorized by the Public Service Commission to require termination charges as a part of 
their service contracts. Hence, such charges appear to be a lawful provision of such 
contracts. 

As noted previously, ~hen contract te::ms are clear and unwnbiguo?-~l, it is E!ssumed 
that they represent the llltent of the parties to the contract and they Wlll accordingly be 
given their plain meaning and effect. I also call your attention to AGO 075-217, in which 
1 stated that the clear language of a contract provision nearly identical to the one of 
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concern here re~uired payment of the termination charge only for termination of the 
"Centrex System' and did not require or duthorize payment for termination of a unit or 
a piece or pieces of equipment. The same language and accordingly the sanle conclusion 
apply in the present contract. 

In response to your first question, it is my opinion that a contract between a state 
agency and a telephone company may lawfully and validly require a termination charge 
to be paid if service is terminated prior to the end of the initial contract period. The 
constitutional requirement for an appropriation before public moneys can be expended 
for any purpose would appear to me to be met in the situation under consideration so 
long as the contracting for telephone services can fairly be said to be within the agency's 
appropriation for "expenses" and the contract requires a "termination charge." This is 
so regardless of how an appro:priation may be brOKen down into "telephone service" and 
other specific lawful expenses In the agency's own budget. The requirement of s. 216.311, 
F. S., would also appear to be met so long as there are sufficient funds in the agency's 
appropriation for "expenses" to cover the termination. Accordingly, in response to your 
second question, it is my o:pinion that a line-item entry in the agency's approved budget 
for "termination charges" IS not required before such charges may be validly paid. 

078-161-December 29, 1978 

SUNSHINE LAW 

NONPROFIT PRIVATE CORPORATIONS-NOT SUBJECT TO 
SUNSHINE LAW UPON RECEIPT OF PUBLIC FUNDS 

To: Art Clark, President, West Coast Mental Health Board, Inc., Sarasota 

Prepared by: Patricia R. GLEason, Assistant Attorney General 

QUESTION: 

Does the receipt of public funds by private nonprofit corporations 
under contract with a district mental health board to provide mental 
health services subject to such corporations to the reqm:rements of the 
Government in the Sunshine Law? 

SUMMARY: 

The receipt of public funds by a private nonprofit corporation under 
contract with a district mental health board to provide mental health 
services does not, standing alone, subject such private nonprofit 
corporation to the requirements of the Government in the Sunshine Law. 

Your question is answered in the negative. 
Your letter advises that the West Coast Mental Health Board contracts with several 

"private nonprofit corporations for service delivery." You further state that each of these 
organizations receives state or county funds. 

The Government in the Sunshine Law, s. 286.011, F. S. (1978 Supp.), provides in 
pertinent part: 

(1) All meetings of any board or commission ... of any agency or authority 
of any county, municipal corporation or any political subdivision ..• at which 
official acts are to be taken are declared to be public meetings open to the public 
at all times .'. . • 

In Times Publishing Co. v. Willilll'ns, 222 So.2d 470 (2 D.C.A. Fla., 1969), the court 
expressed the view that the Legislature intended to extend the application of the 
Sunshine Law so as to bind "every 'board or commission' of the state over which it has 
dominion or contra!''' See also City of Miami Beach v. Berns, 245 So.2d 38 (Fla. 1971). 
Thus, the Sunshine Law is inapplicable to a private organization which is not a state or 
local governmental agency, or subject to the control of the Legislature, and which does 
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not serve in an adviso~y capacity to such a state or local governmental agency. See AGO's 
078-40 and 076·194. Ct. Town of Palm Beach v. Gradison, infra. Moreover, as concluded 
in AGO 074·22, the fact that a private nonprofit organization receives public funds does 
not, standing alone, subject such an agency to the requirements of the Sunslhine Law. The 
Legislature has not amended the Sunshine Law so as to alter the conclusion reached in 
AGO 074·22; hence, the statements made in that opinion apply with full force and effect 
to your inquiry. 

I have also considered whether the various private nonprofit entities listed in your 
letter are subject to the re<].uirements of the Sunshine Law oy virtue of their contractual 
relationship with the distrlct mental health board. See AGO 076·202, in which this office 
opined that district mental health boards were public agencies within the contemplation 
of s. 286.011, F. S. 

In Town of Palm Beach v. Gradison, 296 So.2d 473 (Fla. 1974), the SUpreme Court ruled 
that a citizens' planning connnittee appointed and established by a municipal governing 
body to act in an advisory capacity to the governing body was subject to the Sunshine 
Law. See also IDS Properties v. Town of Palm Beach, 279 So.2d 353 (4 D.C.A. Fla., 1973), 
holding that there is no "government by delegation" exception to the Sunshine Law; 
therefore, public agencies may not conduct t;.!-J.t3 public's business in secret through the use 
of an "alter ego." 

However, a contract between a nonprofit private corporation and a district mental 
health board in which the private corporation aw-ees to provide mental health services 
as authorized and contemplated by the CommunIty Mental Health Services Act, part IV 
of Ch. 394, F. S. (see s. 394.74, F. S., authorizing district mental health boards to contract 
for services with public and private mental health service providers), does not in itself 
constitute a delegation of the district board's governmental or legislative powers to the 
private organization. Thus, the principles espoused in Town of Palm Beach do not govern 
the instant inquiry. C{. AGO 078-106, in which this office concluded that private service 
providers or subcontractors (such as mental health clinics) are not, by virtue of their 
contractual rela.tionship with the board, "state agencies or subdivisions" within the 
definitional purview of s. 768.28, F. S. 

078-162-December 29, 1978 

FLORIDA SCHOOL FOR THE DEAF AND THE BLIND 

BOARD OF TRUSTEES 'ro DEPOSIT GIFTS OR 
BEQUESTS IN STATE TREASURY 

To: Ernest Ellison, Auditor General, Tallahassee 

Prepared by: Harold F. X. Purnell, Assistant Attorney General 

QUESTIONS: 

1. Is the Board of Trustees of the Florida School for the Deaf and the 
Blind required by law to deposit moneys received by it pursuant to gifts 
or charitable bequests in the State Treasury or may it deposit such funds 
in an outside depository of its choice? 

2. Is the Board of Trustees of the Florida School for the Deaf and the 
Blind empowered by law to manage and invest moneys received by it 
pursuant to gifts or charitable bequests or is such management and 
mvestment function reposed in the State Board of Administration? 

SUMMARY: 

The Board of Trustees of the Florida School for the Deaf and the Blind 
is eIl'!Powered t.o accept gifts and bequests of moneys in furtherance of 
the duties, purposes, and functions of said school authorized by law. 
Immediately u.{'on receipt of such funds, the same become pubUc funds 
which must be Identified-as to source and promptly deposited in the State 
Treasury to he held in a trust account for the specific use for which they 
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were contributed. The investment of such funds is, pursuant to s. 
215.44(1), made the responsibility of the Board of Administration, and the 
Board of Trustees of the Florida School fOT the Deaf and the Blind is 
without authority in law to separately deposit any gift.<;! or bequests of 
moneys outside of the State Treasury or to mdependently invest any such 
gifts or bequests. 

Pursuant to s. 242.331(4), F, S., the Board of Trustees of the Florida School for the Deaf 
and the Blind is invested with the full power and authority to effectuate the proper 
management, maintenance, support, and control of the Florida School for the Deaf and 
the Blind, subject however to the requirement in s, 242.331(3) that the board act at all 
times in conjunction with and under the supervision and general policies adopted by the 
State Board of Education. Your opinion request notes that the Florida School for the 
Deaf and the Blind in the name of the board of trustees has received gifts and bequests 
of moneys to be used in furtherance of the purposes and functions of the Florida School 
for the Deaf and the Blind. Your opinion request specifically is directed to the duties and 
responsibilities under law of the board of trustees upon receipt of such moneys as well 
as in connection with the management and investment of such funds. 

Initially it is to be noted that the Board of Trustees of the Florida School for the Deaf 
and the Blind does have authority to rl:<:eive such gifts and bequests of money. The 
Florida Supreme Court in the case of AdvisOJ'Y Opinion to the Governor, 200 So.2d 534, 
536 (Fla. 1967), held that no constitutional impediinent existed to the receipt and use by 
the state or its officials of contributions from citizens "provided the same are received 
and used for a public pW.'Pose in the manner authorized by the legislature." The court 
further noted that legislative authorization for the acceptance of such contributions 
existed pursuant to s. 215.32(2)(b)1. pursuant to which the Legislature created a fund 
within the State Treasury denominated "trust fund" which "shall consist of moneys 
received by the state which under law or under trust agreement are segregated f01' a 
purpose authorized by law." The court in reaching its decision also referenced the 
requirements of s. 215.31 which requires that all revenues received under authority of 
law by any state official, offi(:e, employee, bureau, division, board, commission, institution, 
or agency shall be promptly deposited in the State Treasury except as otherwise provided 
by law. 

In a clarification to the above-cited opinion, Advisory Opinion to the Governor, 201 
So.2d 226 (Fla. 1967), the court held that gifts and contributions received by a state 
official pursuant to law: 

. , . immediately upon receipt thereof ... become public funds which must be 
identified as to source and promptly deposited in the State Treasury to be held 
in a trust account for the specific use for which they were contributed. 

3. Thereafter, they cannot be disbursed from the Treasury except pursuant to 
specific legislative authority ..•. [supra at 227] 

Pursuant to the above-referenced cases, the Board of Trustees of the Florida School for 
the Deaf and the Blind would be authorized to receive wfts and bequests of moneys for 
the furtherance of the functions and duties and responsibilities of the Florida School for 
the Deaf and the Blind as are authorized by law. Pursuant to Advisory Opinion to the 
Governor, 201 So.2d 226 (Fla. 1967) and ss. 215.31 and 215.32, such moneys immediately 
upon their receipt by the board of trustees become public funds which must be identified 
as to source and be promptly deposited in the State Treasury. Pursuant to s. 
215.32(2)(0)1., such funds are to be held in the State Treasury in a trust fund for the 
specific use for which they were contributed. Pursuant to s. 215.32(2)(b)3., such moneys 
are automatically appropriated by the Legislature for the purpose for which they were 
received and their expenditure pursuant to law in accordance with the trust agreement 
under which they were received is authorized "subject always to other applicable laws 
relating to the deposit or expenditure of moneys in the State Treasury." 

The requirements of s. 215.31 that all revenues received by any state official, board, or 
institution be deposited in the State Treasury except "as otherwise provided by law" 
require express legislative authorization for the deposit of funds in a depository selected 
by any such board or official. An example of such express authorization is found in s. 
402.18(1), F. S., which provides that: 

406 



ANNUAL REPORT OF THE ATTORNEY GENERAL 078-162 

All moneys now held in any auxiliary, canteen, welfare, donated I'>r similar fund 
in any state institution under the jurisdiction of any division under the 
Department of Health and Rehabilitative Services shall be deposited in the 
Welfare Trust Fund ofthat division, which fund is hereby created in the State 
Treasury, or in a place which the department shall designate. 

In the duties and responsibilities of the Board of Trustees of the Florida School for the 
Deaf and the Blind as enumerated by the Legislature in s. 242.331, no such express 
authorization is provided to depart from the mandatory legislative requirements 
embodied in ss. 215.31 and 215.32. Consequently, the :first question posed at the outset of 
this opinion is answered in accordance with the mandatory legislative requirement that 
such gifts and bequests of moneys to the Board of Trustees of the Florida School for the 
Deaf and the Blind be immediately deposited upon receipt in the State Treasury to be 
held in a trust account for the specific use for which they were contributed. 

The legislative authorization for the investment of the public moneys of a state agency 
is found in s. 215.44(1) which provides: 

Except where otherwise specifically provided by the State Constitution and 
subject to any limitations of the trust agreement relating to a trust fund, the 
Board of Administration, hereinafter sometimes referred to as 'board,' 
composed of the Governor as chairman, the State Treasurer, and the State 
Comptroller, shall invest all the trust funds and all agency funds of each state 
agency, as defined in B. 216.011, to the fullest extent that IS consistent with the 
cash requirements and investment objectives of the particular trust fund or 
agency fund. 

Section 216.011(1)(e) defines a state agency as "any official, officer, commission, board, 
autholity, council, committee, or department of the executive branch ..•. " 

The Florida School for the Deaf and the Blind is an educational institution owned by 
the State of Florida and constitutes a part of the executive branch of government. See s. 
2, Art. IX, State Const., s. 242.331, and AGO 075-150. Further, the Board of Trustees of 
the Florida School for the Deaf and the Blind is likewise a part of the executive branch 
of state govel1lment and pursuant to s. 242.331(3) is required to act at all times in 
conjunction Vtith and under the supervision of and general policies adopted by the State 
Board of Education, which is the head of the Department of Education. See s. 20.15(1). 

Consequently, the Board of Trustees of the Florida School for the Deaf and the Blind 
clearly falls within the definition of a state agency pursuant to s. 216.011(1)(e), and 
investment of trust funds and agency funds of the Florida School for the Deaf and the 
Blind is govel1led by s. 215.44(1). Pursuant to s. 215.49(1) it is the duty of each state 
agency charged with the administration of funds referred to in s. 215.44 to make such 
moneys available for investment as fully as is consistent with the cash requirements of 
the particular fund and it must transfer such funds to the board for investment. Since 
statutory authority does not exist for the deposit outside of the State Treasury of gifts 
and bequests of money to the Board of Trustees of the Florida School for the Deaf and 
the Blind, and since administrative bodies are purely creatures of the Legislature and 
are limited to the exercise of those powers provided by the legislative enactments 
creating such bodies, Edgerton v. International Company, 89 So.2d 488 (Fla. 1956), and 
State ~ rel. Greenberg v. Florida State Board of Dentistry. 297 So.2d 628 (1 D.C.A. Fla., 
1974), the Board of Trustees of the Florida School for the Deaf and the Blind is without 
authority in law to independently invest (or separately deposit outside of the State 
Treasury) any moneys received from such gifts or bequests. Consequently, your second 
question posed at the outset of this opinion is answered in favor of tlie investment power 
over trust funds and agency funds of the Florida School for the Deaf and the Blind being 
reposed solely, in accordance with s. 215.44(1), in the Board of Administration. 
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078-163-December 29, 1978 

FEDERAL COURT 

FORECLOSURE CASES-OFFICIALS DESIGNATED 
TO REPRESENT STATE OR COUNTY 

To: John W. Briggs, U.S. Attorney, Middle District of Florida, Jacksonville 

Prepared by: Maxie Broome, Jr., Assistant Attorney General 

QUESTIONS: 

1. What state officials are empowered to appear on behalf of the State 
of Florida and represent a lienhold interest of the State of Florida in a 
federal mortgage foreclosure action in federal court? 

2. Is a public defender empowered under s. 27.56, F. S., to represent 
the State of Florida in federal foreclosure action in federal court wherein 
the ''public defender lien" is subject to being extinguished? 

SUMMARY: 

Unless otherwise provided by statute, the Attorney General and the 
Office of the Attorney General, and the Department of Legal Affairs, of 
which the Attorney General is the department head, are the only state 
officials statutorily authorized to represent the state in suits in federal 
courts involving state agencies or departments holding a state lien on 
property being foreclosed in federal court. 

As of the effective date of s. 27.56, F. S., as amended by s. 1, Cb. 77-264, 
Laws of Florida (October 1, 1977), the board of county commissioners of 
the county in which assistance was rendered, rather than the public 
defender, is empowered to enforce judgments and liens on behalf of said 
county in federal foreclosure actions in federal court wherein the "public 
defender lien" is subject to being extinguished. 

Section 6, Art. IV, State Const., provides in pertinent part: 

All functions of the executive branch of state government shall be allotted 
among not more than twenty-five departments, exclusive of those specifically 
provided for or authorized in this constitution. The administration of each 
department, unless otherwise provided in this constitution, shall be placed by 
law under the direct supervision of the governor, the lleutenant governor, the 
governor and cabinet, a cabinet member, or an officer or board appointed by and 
serving at the pleasure of the governor . ..• (Emphasis supplied.) 

Section 4(c), Art. IV of the State Constitution provides that the attorney general shall 
be the chief state legal officer. 

Section 16.01, F. S., in pertinent part reads: 

The Attorney General shall... perform the duties prescribed by the 
Constitution of this state, and also perform such other duties appropriate to his 
office, as may from time to time be required of him by law or by resolution of 
the Legislature; he shall ... appear in and attend to, in behalf of the state, all 
suits or prosecutions, civil or criminal, or in equity, in which the state may be 
a party; or in anywise interested, in th.; Supreme Court and district courts of 
appeal of this state; he shall appear in and attend to such suits or prosecutions 
in any other of the courts of this state, or in any courts of any other state, or 
of the United States .... (Emphasis supplied.) 

Section 16.015, F. S., in pertinent part, provides: 

The Department of Legal Affairs shall be responsible forproviding all legal 
services required by any department, unless otherwise provided by Zaw. However, 

408 



_____ ...:.;A::.::.N=NU.:..=A=L"-'R=E=P:....:o""'R:.:T'--'o"-'F~'I'H=E...!;A"""'IT~O=RNEY==_..::G:=E~NE=R~AL=_ ___ 078-163 

the Attorney General may authorize other counsel where emergency 
circumstances exist and shall authorize other counsel when professional conflict 
of interest is present. Each board, however designated, of which the Attorney 
General is a member may retain legal services in lieu of those provided by the 
Attorney General and the Department of Legal Affairs. (Emphasis supplied.) 

As can be seen from a reading of the foregoing, it is the constitutional duty of the 
Attorney General to serve, by way of the Department of Legal Affairs, as chief state legal 
officer to the various departments exercising executive functions of state government. 
Unless otherwise provided in the constitution, such departments are placed either under 

,/ the direct supervision of the Governor, the Lieutenant Governor, the Governor and 
Cabinet, a Cabinet member, or an officer or board appointed by and serving at the 
pleasure of the Governor. 

Pursuant to s. 16.015, F. S., the Department of Legal Affairs, which department is 
headed by the Attorney General, shall be responsible for providing all legal services 
required by any department unless otherwise provided by law. In those instances where 
the Attorney General is the legal representative of a particular department, he may 
authorize other counsel where emergency circumstances exist, and he shall authorize 
other counsel when professional conflict of interest is present. 

It seems clear that unless otherwise provided by some statute, the Attorney General and 
the Office of the Attorney General and the Department of Legal Affairs, of which the 
Attorney General is the department head, are the only state officials statutorily 
authorized to represent the state in suits in federal courts involving the Department of 
Commerce or tlie Department of Revenue or any other state agency or department 
holding a state lien on property being foreclosed in federal court. 

The answer to your second question is in the negative. 
Section 27.56, F. S., prior to its amendment by s. 7 of Ch. 67-539, Laws of Florida, was 

derived from s. 3, Ch. 63-410, Laws of Florida, and consisted of but a single paragraph. 
Section 7 of eh. 67·539, retained the prOVisions of s. 27.56, prior to its amendment without 
change, designating said section as subsection (1) of the revised or amended section, and 
adding thereto revised subsections (2) and (3), subsection (2) being divided into three 
paragraphs; s. 27.56. F. S., as amended read as follows: 

(1) There is hereby created a lien, enforceable as hereinafter provided, upon 
all the property, both real and personal, of any person who is receiving or has 
received any assistance from any public defender of the state. Such assistance 
"hall constitute a claim against the applicant and his estate, enforceable 
according to law in an amount to be determined by the court in which such 
assistance was rendered. Immediately after such assistance is rendered and 
upon determination of the value thereof by the court, a statement of claim 
showing the name and residence of the recipient shall be filed for record in the 
office of the clerk of the circuit cow·t in the county where the recipient resides 
and in each county in which such recipient then owns or later acquires any 
property. Said liens shall be enforced on behalf of the state by the se,reral public 
defenders, and shall be utilized to reimburse the state to defray the costs of the 
public defender system. The lien herein created shall be a continuing obligation, 
lrrespective of any statute of limitations. 

(2){a) In lieu of the procedure above described, the court is authorized to 
require that the recipient of the public defender's services execute a lien upon 
his real or personal property, presently-owned or after-acquired, as security for 
the debt created hereby for the value of the services rendered or to be rendered 
by the public defender. Such lien shall be recorded by the public defender in 
the public records of the county at no charge by the clerk of the circuit court 
and shall be enforceable in the same manner as mortgages. 

(b) The board of county commissioners of the county wherein the recipient 
is tried is authorized to enforce, reduce to judgment, satisfy, compromise, settle, 
subordinate, release, or otherwise dispose of any debt or lien hereby imposed. 

(c) No lien thllS created shall be foreclosed upon the homestead of such 
recipient. 

(3) The court having jurisdiction of the defendant-recipient, may, at such 
stage of the proceedings as the court may deem appropriate, determine the 
value of the services of the public defender, at which time the defendant, after 
adequate notice thereof, shall have opportunity to be heard and offer objection 
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and to be represented by counsel, with due opportunity to exercise and be 
accorded the procedures and rights provided in the laws and court rules 
pertaining to civil cases at law. 

Prior to amendment, the original and first subsection of s. 27.56, F. S., created a lien 
upon the property of the person receiving assistance from the public defender or his 
assistant, which lien constituted a claim against the person receiving such assistance and 
his estate. Said liens 'Were then enforced on behalf of the State of Florida by the several 
public defenders and were to be utilized to reimburse the state to defray the costs of the 
public defender systlJm. Those provisions provided a procedure for enforcing the lien 
against persons receiving assistance from public defenders, which prior to the effective 
date of Ch. 67·539, Laws of Florida, was the sole and only procedure for enforcing the 
said lien. Section 27.56(2)(a), F. S., provided that: "In lieu of the procedure above 
described" the procedure set out in paragraph (a) may be used to enforce the said lien. 
This procedure differed from that set out in subsection (1) in that it provided for the filing 
of the statement of the claim as therein provided, while subsection (2) provided a 
procedure by which the person receiving the assistance made and executed a written lien, 
under the supervision of the court. The two lien procedures resulted in liens against the 
property of the defendant which were subject to enforcement in the circuit court. The 
right to the lien and the proceeds therefrom was explicitly in the state. 

As evidenced in AGO 067·85, it was felt that the provision in s. 27.56(2)(b), F. S., that: 
"The board of county commissioners of the county wherein the recipient is tried is 
authorized. to enforce, reduce to judgment, satisfy, compromise, settle, subordinate, 
release or otherwise dispose of any debt or lien hereby imposed" was not sufficient to 
vest title or right to the lien or its proceeds in the county or in the board of county 
commissioners an such. There it was said: 

The relationship of the said board of county commissioners to the state is that 
of ex officio officers; the statute makes the county commissioners ex officio state 
officers for the purpose of s. 27.56, F. S. The Supreme Court of Florida, in 
Carlton v. Mathews, 103 Fla. 301, 137 So. 815, text 842, recognized the power 
of the Florida Legislature to make the state treasurer an ex officio county 
treasurer for a proper purpose, so long as> his duties as county treasurer do not 
conflict with his duties as state treasurer. We see no conflict of interest or duties 
which would prohibit a board of county commissioners from performing the 
functions required of them by s. 27.56(2)(b), F. S. The right of the legislature to 
impose additional duties upon an officer, even to the extent of reqUiring him to 
perform ex officio duties for other officers and offices, has been recognized by 
the Florida courts. The legislature appears to have made the boards of county 
commissioners of the several counties ex officio state officers, charged with the 
enforcement of such liens and the administration thereof, for and in behalf of 
the state, to the extent provided for in s. 27.56(2)(b), F. S. 

By way of s. 1 of Ch. 77.264, Laws of Florida, the language to the effect that said liens 
were to be enforced on behalf of the state by the several public defenders and the 
language to the effect that liens were to be utilized to reimburse the state to defray the 
costs of the public defender system was stricken from s. 27.56, F. S. The effect is that 
effective as of October 1, 1977, judgments pursuant to the original and first subsection of 
s. 27.56, F. S., are to be enforced on behalf of the county by the board of county 
commissioners of the county in which assistance was rendered. Apparently, now the liens 
are to be utilized to reimburse the county to defray the costs of the public defender 
system. Note that liens as described in the "in lieu of the procedure" in the original and 
second subsection of s. 27.56, F. S., were from the beginning enforceable by the county 
commissioners of the county wherein the recipient was tried. So s. 27.56, F. S., has now 
been made consistent, in this respect, throughout. 

Further eviden..:e of the intent of the amendments to s. 27.56, F. S., can be gleaned 
from the fact that by way of s. 1 of Ch. 77·264, Laws of Florida, s. 27.56(2)(c), F. S. (which 
subsection had been added by s. 1 of Ch. 72-41, Laws of Florida), was amended so as to 
authorize the board of county commissioners of the county claiming such lien to contract 
with a collection agency for collection of said liens. Before said amendment, such 
authority was placed in the public defender. 
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Section 27.56, F. S., has since been amel!lded by s. 2 of Ch. 77·37fJ, Laws of Florida, 
which section authorizes the enforcement Clf liens against the parents of minor children 
who receive assistance from the public def/lnder or special assistant public defender. 

The bottom line is that efi'!:lctive as of October 1, 1977, only the board of county 
commissioners of the county in which assistance was rendered is authorized to enforc!:! 
public defender liens on behalf of such county. 

Also note that s. 125.01(1)(b), F. S., provides: 

(1) The legislative and governing 'body of a county shall have the power to 
carryon county government. Tel thEI extent not inconsistent with general or 
special law, this power shall inclUde, but shall not be restricted to: 

* • 
(b) Provide for the prosecution and defense of legal causes in behalf of the 

county or state and retain counael and set their compensation. 

07S·164-December 29, 1978 

DRIVER'S LICENSES 

NONRESIDENT SERVICE:MAN AND FAMILY STATIONED 
IN STATE-WREN ,FLORIDA DRIVER'S LICENSE 

MUST BE OBTAINED 

To: Chester Blakemore, E;'Cecutiue Director, Department of Highway Safety and Motor 
Vehicles, Tallahassee 

Prepared by: Joseph W. Lawrence II, A.~sistant Attorney General 

QUESTIONS: 

1. Are a nonresident servioeman and his wife, children, and other 
members of his family, if any, stationed in Florida in complil'iIlce with 
military orders, exempt from h~lving to obtain a Florida Driver's License 
under the provisions of Cb. 322" F. S., provided said nonresidents have in 
t.· .. elr possession valid driver's licenses issued to them in their home state? 

2. When a nonresident petlson in the military service, stationed in 
Florida, accepts employment in Florida in addition to his normru military 
duties or places his children in the public schools, are the military person 
and his wife and children requtired to obtain Florida driver's licenses? 

3. If the spouse or family of a nonresident person in the militaxy 
service, stationed in Florida, a(~cepts employment in Florida is the spouse 
or f&mily of the military peJ:Bon required to obtain Flol!ida Driver's 
licenses? 

4. If military service persotmel stationed in Florida and their spouses 
and children are subject to Fllorida driver's license statutes what license 
fees, if any, are they required to pay? 

SUMMARY: 

A nonresident serviceman and members of his family, stationed in 
Florida in compliance with military orders, are exempt from having to 
obtain Florida driver's licensos provided said nonresidents have in their 
possession valid driver's licenses issued to them in their home state. This 
exemption is not applicabJle when the serviceman accepts other 
employment or places his cll1ildren in a Florida public school. Those 
nonresident servicemen or members of their families required to obtain 
driver's licenses must pay thEI license fees as set forth in s. 322.21, F. S. 
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AS TO QUESTION 1: 

Your first question is answered in the affinnative. Section 322.03(1). F. S., provides 
that no person, except those expressly exempted by other provisions of Ch. 322, F. S., 
shall drive upon tpl'l state highways without a valid Florida driver's license. 

Section 322.04(:r)~c), F. S., specifically provides an exemption for the following class of 
persons: 

A nonresident who is at least 16 years of age and who has in his immediate 
possession a valid operator's license issued to him in his home state or country. 
may operate a motor vehicle in this stat.e only as an operator. 

Therefore, nonresident servicemen and their family members need not obtain a driver's 
license to operate a motor vehicle in the state, provided they possess valid operator's 
licenses from their home stl'ite. 

AS TO QUESTIONS 2 AND 3: 

As these 9,uestions are interrelated, they will be answered together. 
By accepting nomnilitary employment in Florida or placing his children in pilblic 

schools, the nonresident person 10 military service and his family become subject to the 
driver licensing provisions of Ch. 322, F. S., when they operate a motor vehicle on the 
highways of the state. Section 322.031, F. S., provides; 

In every case in which a nonresident, except a nonresident migrant farm 
worker as defined in s. 316.003(62), accepts employment or engages in any 
trade, profession, or occupation in the state or enters his cliildren to be 
educated in the public schools of the state, such nonresident shall, within 30 
days after the commencement of such employment or education, be required to 
make application for his chiver's license if he operatc:s a motor vehick, on the 
highways of the state. 

Additionally, s. 322.04(2), F. S., expressly states: 

The provisions of this section shall not apply to the nonresident, except 
nonresident migrant farm workers as defined in s. 316.003(62), who shall accept 
employment or enter his children to be educated in the public schools of this 
state, or a child of such nonresident who is at least 16 years of age, but in such 
case or cases such nonresident, except nonresident migrant farm workers as 
heretofore defined, or child of the nonresident shall be required to obtain a 
driver's liceuse in the same manner as is required of residents of the state 
before such nonresidents or children shall be permitted to operate any motor 
vehicle on the highways of the state. 

However, it should be noted that the military person operating a motor vehicle owned 
by or leased to the United States Government and being operated on official business is 
not required to possess a Florida driver's license. See s. 322.04(1)(a), F. S. 

AS TO QUESTION 4: 

Military service personnel stationed in Florida and their spouses and children, if 
statutorily required to obtain driver's licenses, are obligated to pay the same fees as all 
other drivers as set forth in s. 322.21, F. S. 

Your letter specifically makes reference to the Soldiers' and Sailors' Civil Relief Act of 
1940, as amended (50 U.S.C.A. App. s. 574). Said fe(:i1ral statute grants to nonresident 
servicemen immunity from state personal property bllation. Section 574(2)(b) of the 
federal act defines the term "taxation," as applicable to the question presented, as 
including, but not limited to, the following: 

Licenses, fees, or excises imposed in respect to motor vehicles or the use 
thereof: Provided that the license, fee, or excise required by the State, 
Territory, possession, or District of Columbia of which the person is a resident 
or in which he is domiciled has been paid. 
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The immunity llIlplies to those taxes on the use of property which are imposed by all 
states on the use of motor vehicles through a registration fee, similar to an &d valorem 
tax on, propert~, ,It does not apply to .paYJ';.l'lnt o,f licens('s or taxes which are in the ~atw:e 
of eXCIse or prlVllege taxes. See Sulli'lfm v. Uruted States, 395 U.S. 169 (1969); Cahforrua 
v. Buzard, 382 U.S. 386 (1966). 

The immunity, therefore, does not al'ply to the driver's license fees ill s. 322.21, F. S., 
which fees are not based upon ownersf.Jp of property and would not appear to be aimed 
at increasing the general revenues bu~ whlch are essential to the functioning of the 
state's licensing and registration law. 

07B-ISS-December 29, 1978 

MUNICIPALITIES 

STATE IMMUNE FROM PAYMEh'T OF LATE G'I'ILlTY CHARGES 
A~'D TERMINATION OF SERVICE 

To: Dewey R. Burnsed, Attorney, Leesburg 

Prepared by: Edwin J. Stacker. Assistant Attorney General 

QUESTIONS: 

1. Is the State of Florida inunune from paying late chal'ges on 
muniCipal utility bills? 

2. Does the municipality have the right to cut off l.l state agency's 
electricity upon failure to timely pay for said services? 

SUMMARY: 

In the absence of any specific statutory provision or contractual 
agreement authorIzing a municipality to charge the State of Florida a 
late fee for failure to timely :remit payment of utility services provided by 
the municipality, or authorizing tlie municipality to discontinue said 
services for failure to pay, the State of Florida is deemed to be immune 
from such sanctions, said immunity being considered an "attribute of 
sovereignty" implied by law. 

These questions must be answered in the negative. 
Initially, it should be pointed out that the Florida Supreme Court has held that 

municipally owned utilities are not subject to regulatmn by the Public Service 
Commission. Justice Thornal. speaking for the majority of the court, detailed the scheme 
of regulation of utilities, as follows: 

The established state policy in Florida is to supervise privately-owned electric 
utilities through regulation by a state agency. By the same policy municipally
owned electric utilities are expressly exempted frotp. stat~ agency.supervision. 
Fla. Stat. s. 366.11 {1967} F.S.A ..... Under Flonda law, municlpally-owned 
utilities enjoy the privileges of legally protected monopolies within municipat 
limits .•. , (Storey v. Mayo, 217 So.2d 304. 307 (Fla. 19681, cart. denied, 395 
U.S.909.J 

Thus. the re~ations promulgated by the Florida Public Service Commission, Ch. 25, 
Florida Admirustrative Code, may not be looked to in answering yO\11' qUestions. 

The Legislature has, however, specifically authorized municipally owned eleatric 
utilities to establish rates and methods of collection for the services which they provide. 
Section 180.13(2), F. S., reads as fnllows: 

(2) The city council, or other legislative body of the municipality, by 
whatever name known, may establish just and equitable rates or charges to be 
paid to the municipality for the use of the utility by each person. firm or 
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corporation whose premises are served thereby; and provided further, that if 
the charges so fixed are not paid when due, such sums may be recovered by the 
said municipality by suit in a court having jurisdiction of said cause or by 
discontinuance of service of such utility until delinquent charges for services 
thereof are paid, including charge covering any reasonable expense for 
reconnecting such service after such delinquencies are paid, 01' any other lawful 
method of enforcement of the payment of such delinquencies. 

Although the State of Florida is not specifically exempted from the grant of regulatory 
authority to municipalities in s. 180.13(2), F. S., the great weight of authority recognizes 
such an exemption or immunity as an attribute of sovereignty. 

The general principle of law applicable hereto is that a state is not liable to pay interest 
on its debts, unless its consent to do so has b~en manifested by an act of its legislature, 
or by a lawful contract of its executive officers. United States v. North Carolina, 136 U.S. 
211 (1890). 

The Florida Supreme Court has held that the state is immune "from liability for 
interest payments not assented to ... " as "an attribute of sovereignty and is implied 
by law for thla benefit of the State .... n Treadway v. Terrell, 158 So. 512 (Fla. 1935). This 
same principle of law has been found to be applicable to governmental units of the state, 
Board of Public Ixwtruction v. Barefoot, 193 So. 823 (Fla. 1939). 

At common law, delay in payment could not be attributed to the sovereign, and liability 
for interest on that account could not be imposed as against the sovereign. Yancy v. 
North Carolina State Highway and Public Works Commission, 22 S.E.2d 256. The theory 
upon which this rule is based is that delay or default cannot be attributed to the 
government, which is presumed to be always ready to pay what it owes. The apparently 
favored position of the government in this respect has been declared to be demanded by 
public policy. Boxwell v. Department of Highways, 14 So.2d <:27; see also Bankers Bond 
Co. v. Buckingham, 97 S.W.2d 596. 

Applying the rationale of the above-cited case law, it would appear that there is no 
authority for the City of Leesburg to charge the State of Florida a late fee for its failure 
to timely remit payment for utility services provided by the municipally owned utility. 
Furthermore, while there is no case law on point, this same rationale espoused by the 
courts would operate to preclude the discontinuance of utility service to the State of 
Florida for its failure to timely remit paym!:lnt. 

078-166-December 29, 1978 

CANAL AUTHORITY 

DISPOSITION OF UNDISBURSED FUNDS 

To: Ernest Ellison, Auditor General, Tallahassee 

Prepared by: Edwin J. Stacker, Assistant Attorney General 

QUESTIONS: 

1. Where funds granted to the Canal Authority of the State of Florida 
by the Department of Natural Resources, or its predecessor, out of the 
Water Resources Development Account in the General Revenue Fund of 
the state under s. 373.498, F. S., have remsined in the authority's 
depositories after the expiration of the appropriation or fiscal period, are 
they subject to reversion under the provisions of s. 216.301, F. S.? 

2. Where interest has been earned by the authority because of its 
investments of such funds, may the interest be retained and spent by the 
autho;.-ity for the purposes of the original grant, or must it be paid into 
the General Revenue Fund of the state? 
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SUMMARY: 

Undisbursed funds granted to the Canal Authority of the State of 
Florida from the Water Resources Development Account are not subject 
to reversion to the fund pursuant to 8. 216.301, F. S., in that said funds are 
not "appropriations" as contemplated by s. 216.301, F. S., and intere..!t 
earned on the undisbursed funds is also not subject to reversion. 

The first question is answered in the negative. The second question, dependent on an 
affirmative answer of the first, is therefore inapplicable. 

Your questions specifically pertain to funds which have been. received by the Canal 
Authority of the State of Florida in the form of grants out of the Water aesources 
Development Account under s. 373.498, F. S., which reads, in pertinent part, as follows: 

... Also, subject to the provisions of this chapter, there shall be available to 
any navigation district or agency created under chapter 374 or by special act of 
the Legislature, out of said Water Resources Development Account upon 
approval of the [department), a sum or sums of money not exceeding in the 
aggregate the total estimated amount required to cover the costs allocated to 
the district for constructing the works, for highway bridge construction, for the 
acquisition of land for rights-of-way, for water storage areas, and for 
administration and promotion. Said sum or sums shall be available as money is 
required for said purposes and may be a grant to said districts or agencies. 

The Canal Authority of the State of Florida is created by s. 374.011, F. S., as a body 
corporate to operate "under the supervision of the Department of Natural Resources." 
Pursuant to Ch. 374, part I, F. S., the Canal Authority has broad powers through its 
board of directors that include, but are not limited to, the power to make contracts; to 
sue and be suedj to lease, buy, acquire, hold, and dispose of real and personal property; 
to employ and dismiss employees; to incur obligations of indebtednessj to condemn 
property; amend, and repeal bylaws, rules, and regulations governing the manner in 
which its business is conducted. 

The Canal Authority initially operated under the supervision of the Board of 
Conservation, but pursuant to the Governmental Reorganization Act of 1969, Ch. 69-106, 
Laws of Florida, s. 20.25(6), F. S., the Canal Authority was transferred to the Department 
of Natural Resources by a "type one" transfer. A "type one" transfer is defined as follows 
in s. 20.06(1), F. S.: 

(1) TYPE ONE TRANSFER.-A type one transfer is the transferring iutact 
of an existing agency or of an eXIsting agency with certain identifiable 
programs, activities, or functions transferred or abolished so that the agency 
becomes a \lnit of a department. Any agency transferred to a department I:'y a 
type one transfer shall henceforth exercise its powers, duties, and functions as 
prescribed by law, subject to review and approval by, and under the direct 
supervision of, the head of the department. 

Section 20.03(1), F. S., defines "agency," as the context of Ch. 20 requires. to mean any 
"official, officer, commission, authority, council, committee, department, division, bureau, 
board, section, or another unit or entity of govelnment." As has been previously 
expressed by an opinion of this office, AGO 062-160, the Canal Authority was created as 
a corporate authority of the stat.e, as an agency of the state, and thus was transferred 
intact to the Department of Natural Resources, as a unit within the department and a 
part thereof. See also AGO 074-17. 

As was stated in your letter, s. 216.301, F. S., relates to the reversion into the State 
General Revenue Fund of any unexpended balances of appropriations for state agencies. 
Section 216.011(I)(e), F. S., defines "state agency" as any "official, officer, commission, 
board, authority, council, committee, or department of the executive branch, or the 
judicial branch, as herein defined, of state government." The issues raised by implication 
within your letter are whether the Canal Authority is a "state agency" within the 
purview of this statute, or, whether the past "grants" were in fact and in law 
"appropriations" to the Canal Authority, and, thus, subject to the provisions of s. 216.301, 
F. a . 
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It is my opinion that the Canal Authority is a "state agency" within the purview of 
said definition found in s. 216.011(1)(e), F. S. As is stated above, the Canal Authority is 
a unit of, and a part of the Department of Natural Resources and its directors are 
"officers" of the executive branch of state government. 

In the informal letter to you on November 14, 1972, I expressed the view that the 
Suwannee River Authority was not a "state agency" within the purview of Ch. 216, F. S., 
and that those provisions of that chapter relating specifically to "state agencies" as 
therein defined should not apply to that authority. Unlike the Canal Authority, however, 
the Suwannee River Authonty was created by special act, Chs. 57·700 &.nd 61·545, Laws 
of Florida, and collected local funds for its operations and did not submit legislative 
budgets. 

Having determined that the Canal Authority is a "state flgency" as I)ontemplated by s. 
216.301, F. S., it is next necessary to determine whether the "grants" in question were 
"appropriations," and, thus, subject to said provisions. 

In AGO 067·10, it was stated that the Central Florida Flood Control District was a 
"state agency" within the purview of s. 282.081, F. S. 1965, and that unexpended 
balances of state appropriations to the district revertrd to the fund from which 
appropriated. A review of s. 1, Ch. 65-135, Laws of Florida, discloses that the funds 
received by the Central Florida Flood Control District (items 323 and 324) were specific 
"appropriations" from the General Revenue Fund, and not grants made to aid or assist 
the district out of money appropriated to a special account. 

Based upon a review of the general appropriations acts (specifically, Chs. 55·135, 67· 
300, 69·100, and 70·95, Laws of Florida), and an analysis of the provisions of ss. 373.495 
and 373.498, F. S., which created the Water Resources Development Account and 
authorized the dishursement of funds from said account, it is my opinion that the 
"grants" received by the Canal Authority are not "appropriations" as contemplat<ld by s. 
216.301, F. S. In my opinion, the "grants" made by the Department of Natural 
Resources, or its predecessor, the Board of Conservation, were made pursuant to 
legislative authority, to the Canal Authority out of the appropriations to the Water 
Resources Development Account as contributions to the Canal Authority, and, as such, 
were "grants" in aid of the Canal Authority, or to assist it, in the nature of state 
contributions to the operating capital of the corporation for those purposes enumerated 
in s. 37:l.498, F. S. 

Therefore, it is my conclusion that the "grants" are net subject to reversion under the 
provisions of s. 216.301, F. S., in that said "grants" are not "appropriations" as 
contemplated therein. Thus, any interest which has been earned by the Canal Authority 
because of its investments of such funds also would not be subject to a reversion to the 
General Revenue Fund of the state. 

078-167-December 29, 1978 

DISASTER PREPAREDNESS ACT OF 1974 

DELEGATION OF AUTHORITY TO POLITICAL SUBDIVISIONS 

To: James T. Humphrey, Lee County Attorney, Fort Myers 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUESTIONS: 

1. May the Governor delegate to a board of county commissioners 
acting as the local disaster agency the power conferred upon him by s. 
252.36(5)(d), F. S., which is the power to commandeer or utilize any 
private property, if necessary, to cope with a disaster emergency? 

2. Does a hoard of county commissioners acting as the local disaster 
agency, with a director appointed pursuant to s. 252.38, have exclusive 
jurisdiction over the entire county, to include the municipalities, should 
a disaster emergency be declared, pursuant to s. 252.36(2), F. S.? 
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SUMMARY: 

The Governor is authorized by statute to delegate by executive order 
or proclamation to political subdivisions (including counties and 
municipalities) such powers under the State Disaster Preparedness Act of 
1974 "as he may deem prudent." While both counties and municipalities 
may exercise powers granted or dale gated under the act to "political 
subdivisions," only counties are authorized to establish local disaster 
preparedness agencies pursuant to s. 252.38, F. S., with jurisdiction and 
powers under Ch. 252, F. S., throughout and over the entire county, 
including incorporated areas. 

AS TO QUESTION 1: 

Section 252.36, F. S., sets forth powers and duties of the Governor in regard to 
implementation of the State Disaster Preparedness Act of 1974 (Ch. 252, F. S.), 
Subsection (5)(d) ofs. 252.36 provides that the Governor may, "[sJubject to my applicable 
requirements for compensation under s. 252.43, commandeer or utilize any private 
property if he finds this necessary to cope with the disaster emergency." (Emphasis 
supplied.) Although s. 252.36(5)(d) is clearly directed to the Governor, various other 
provisions in Ch. 252 evidence legislative intent that the emergency powers _provided in 
Ch. 252 should be available to local disaster agencies, including s. 252.43(3), F. S., which 
provides: 

Compensation for property shall bG owed only if the property was 
commandeered or otherwise used in coping with a disaster emergency and its 
use or destruction was ordered by the Governor or a member of the disaster 
emergency forces of this state. (Emphasis supplied.) 

In s. 252.32, F. S., the Legislature set forth the policy and purpose of the act, and 
specifically stated its intention "[t]o confer upon the Governor, the Division of Disaster 
Preparedness, and the governing body of each political subdivision of the state the 
emergency 'powers provided herein." (Emphasis sup-plied.) Section 252.32(1)(d), F. S. The 
term "political subdivision" is defined in s. 252.34(~), F. S., as including "any county or 
municipality created pursuant to law." See also s. 1.01(9), F. S. 

In addition, there are two I?rovisions of Ch 252 in which delegation by the Governor 
is specifically authorized or directed. Section 252.36(8), F. S., provides: 

The Governor shall delegate emergency responsibilities to the officers and 
agencies ofthe state and of the political subdivisions thereofprior to a disaster 
or threat of a disaster and shall utilize the services and facilities of existing 
officers and agencies of the state and of the political subdivisions thereof . . . . 
(Emphasis supplied.) 

It should be noted in regard to s. 252.36(8), supra, that the duty to delegate imposed 
on the Governor is qualified by the requirement that such delegation be effected prior to 
any disaster or threat of a disaster. Also, such delegation must be by executive order or 
proclamation, as provided for in s. 252.36(2), F. S., and the particular authority given in 
s. 252.36(5)(d), supra, would have to be expressly set forth in the executive order or 
proclamation. 

The other provisions of Ch. 252 relating specifically to delegation by the Governor is s. 
252.35(1), F. S., providing in pertinent part that "[t]he governor is authorized to delegate 
such powers as he may deem prudent." See also s. 252.35(2)(n), F. S., authorizing the 
Division of Disaster P~9paredness to "delegate authority vested in it under ss. 252.31-
252.52 and to provide : . .' the subdelegation of authority." 

Hence, it seems clear that the Legislature intended that counties and municipalities 
should be able to exercise emergency powers and duties under Ch. 252. And, it is also 
clear that the Legislature has provided express authorization for the deleg'l.tion of duties 
and authority by the Governor, including the authority granted by s. 252.36(5)(d), F. S. 
However, the interpretation of any such power or duty of the Governor, or of any 
statutory provision authorizing delegation by the Governor, is a matter to be initially 
determined by the Governor. The delegation of any specific power or duty of the 
Governor under Ch. 252 will depend on the Governor's decision that <Juch deiegation 
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would be "prudent." Section 252.35(1), F. S. It would be inappropriate for this office to 
comment fu.'iher (particularly to comment hypotheticnlly) on such a power of the 
Govel'llor, absent a request from him that we do so. 

AS TO QUESTION 2: 

While various provisions of Ch. 252 refer simply to "political subdivisions" (defined in 
Ch. 252, F. S., to include municipalities along WIth counties), s. 252.38, F. S., authorizing 
the creation of local disaster preparedness agencies, appears to contemplate the creation 
only of a countywide agency (or multicounty agency) whose director would have charge 
of all oEerations within a particular county or counties (including municipalities). Section 
252.38(2), F. S., provides ill pertinent part: 

. • . each county within this state shall be within the jurisdiction of, and served 
by, the division. Except as otherwise provided in this act each local disaster 
agency shall have jurisdiction over and serve an entire county. The board of 
county commissioners of each county of the state, or the legally constituted 
governing body of any combined county·city government, is hereby autholized 
and directed to establish and maintain such a local disaster preparedness 
agency in accordance with, and in support of, the state civil defense plan and 
program. (Emphasis supplied.) 

The above provision apI>lies by its terms not to "political subdivisions," but only to 
counties (except in cases of consolidated city-county governments). It authorizes boards 
of county commissioners to establish local disaster agencies, and unequivocally gives such 
agencies "jurisdiction over •.. an entire county." Cf. s. 252.38(3), F. S., providing for 
appointment of a director for each local disaster agency, which refers to appointment "by 
the board of county commissioners of the county or the governing body of a city or town, 
as appropriate." (This reference to appointment by a "city or town" governing body "as 
appropriate," when read in pari materia with s. 252.38(2), supra, appears to evidence 
legislative intent that the director be appointed by the governing body of a city or town 
only in cases where there is a "combined county-city government," although the act's 
inconsistencies prevent an unequivocal interpretation of this provision.) Section 252.38(3) 
goes on to provide that "[t]he local director [of the county disaster agency] shall 
coordinate tlie activities, services, and programs for civil defense within his count)' and 
shall maintain liaison with other local organizations for civil defense .... " (Emphasis 
supplied.) Thus, notwithstanding the unclear language, such as that in s. 252.38(3), above, 
it appears that the act contemplates the existence of no more than one local disaster 
preparedness agency (or director thereof) for each county of the state. (Note that counties 
may be joined in a single agency. Section 252.38(7), F. S.) 

This conclusion may be reinforced, and some of the ambiguity and inconsistency of 
language explained, by reference to the provisions of the state disaster law as it appeared 
prior to the revision which produced the State Disaster Preparedness Act of 1974. 
Former s. 252.09, F. S. 1973, authorized boards of county commissioners, s, 252.09(1)(a), 
F. S. 1973, and municipal governing bodies, s. 252.09(1)(b), F. S. 1973, to create and 
establish a "local orgamzation for civil defense." (Under those provisions, counties were 
authorized and directed to establish the organizations, while municipalities were merely 
authorized to do so. See AGO 071-234.) Each such "local organization" was then 
authorized to have its own director, s. 252.09(2), F. S. 1973, and to fully exercise within 
the particular political subdivision (county or municipality) civil defense functions. 
Section 252.09(3), F. S. 1973. And-as opposed to the current s. 252.38(2), F. S., which 
gives the director of the county disaster agency (ap'pointed by the county commissioners 
pursuant to s. 252.38(3), F. S.) the authority to 'have jurisdiction over" civil defense 
activities within the entire county and to "coordinate" such activities within the entire 
county-former s. 252.09(2), supra, provided that the director of a "civil defense 
organization" (municipal or county) had "direct responsibility for the organization, 
administration, and operation of such local organization subject only to the direction and 
control of the governing body of the political sUbdivision[county or municipality] 
concernea." (Emphasis supplied.) 

I would also note that ambiguities arising from the current definition of "political 
subdivision" in Ch. 252 may be the result of the Legislature's having simply carried 
forward definitions from the 1973 version of Ch. 252 without restating them to conform 
to the overall direction of the 1974 act. Not only does the present act define "political 
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subdivision" as i<1cluding municipalities, but there still appears, in s. 252.34(3), F. S., a 
definition of "[1 local organization for civil defense" (the term used in the 1973 version of 
Ch. 252) even though the term adopted and used throughout the 1974 act and the current 
Ch. 252 is "local disaster preparedness agency" or "local disaster agency." Other than in 
the definition inexplicably (and perhaps unintentionally) carried over from the 1973 
version of Ch. 252, the term "local organization for civil defense" is no longer used in C~. 
252. 

Therefore, I am of the oJ?inion that, when the Legislature enacted the State Disaster 
Preparedness Act of 1974, It intended to provide jurisdiction under Ch. 252, F. S., ocJy 
for county disaster agencies, and accordingly intended to remove authority under Ck. 252 
for the creation of municipal disaster or civil defense agencies or organizations (with 
directors subject only to the control of the municipal go'-erning bodies), and to substitute 
for that old system one wherein the county disaF,ter agency has jurisdiction over and 
coordinates the activities in question throu2hout the entire county, including 
incorporated areas. 

However, this is not to say tha~ municipalities, as "political subdivisions" under the 
act, cannot be delegated certain powers under Ch. 252 by the Governor (pursuant to s. 
252.36(8), F. S.), or by the Division of Disaster Preparedness (pursuant to s. 252.35(2)(n), 
F. S.), subject, though, to the county disaster agency's statutory responsibility under s. 
252.38(2) and (3), supra, to "have jurisdiction over," to "serve," and to "coordinate" civil 
defense activities, services, and programs within the entire county. Except for the 
creation of a local disaster preparedness agency and appointment of a director of a local 
disaster preparedness agency under s. 252.38, F. S., counties and municipalities are both 
classified as "political subdivisions" under the definition provided in s. 252.34(2), F. S. 
("any county or municipality created pursuant to law"). "When a statute contains a 
definition of a word or phrase that meaning must be ascribed to the word or phrase 
whenever repeated in the same statute unless a contrary intent clearly appears," Vocelle 
v. Knight Brothers Paper Company, 118 So.2d 664, 667 (1 D.C.A .. Fla., 1960). ACCOid: 
Richard Bertram & Co. v. Green, 132 So.2d 24, 26 (3 D.CA. Fla., 1&61). 

The questions you have presented are answered accordingly. Any further questions 
regarding this act should be directed to the Division of Disaster Preparedness or to the 
office of the Goverllor. 

078-168-December 29, 1978 

REGULATION OF PROFESSIONS 

HEARING AID FI'ITERS-LICENSING
PHYSICIAN'S ASSISTANTS EXEMPT 

To: Emmett Roberts, Secretary, Department of Health and Rehabilitative Services, 
Tallahassee 

Prepared by: Richard A. Hixson, Assistant Attorney General 

QUESTION: 

Is a nonphysician who works for and directly under the supervision 
and control of a licensed physician exempt from the re~uirements of part 
III of Ch. 468, F. S., if that individual, as part of his duties while working 
for the physician, assists the physician who fits and sells hearing aids? 

SUMMARY: 

Assuming a registered nurse or a phYSician's trained assistant or other 
person specified in s. 458.13(4), 1!. S., assists a physician under his 
supervision and control in the physician's fitting and selling of hearing 
aids, then such physician and nurse, or trained assistant or other person 
specified in s. 458.13(4), F. S., are not re~uired to comply with registration 
under part ill of Ch. 468, F. S. Such activities are considered the practice 
of medicine or the rendition of medical services in the course of the 
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physician's practice of medicine exempted from the registration 
l'$quirementS of part III of Ch. 468, F. S. 

Part III of Ch. 468, F. S., provides generally for regulation of the ntting and selling of 
hearitlg aids. The purpose of part III is to 

require registration for protection of the public of any person engaged in the 
fitting or selling of hearing aids, to encourage better educational training 
programs for such persons to provide against unethical and improper conduct 
and for the enforcement of this part, and to provide penalties for its violation. 
[Section 468.121, F. S.J 

Section 468.137(2), F. S., exempts from the provisions of part III "any physician licensed 
to practice in the State of Florida." 

The provisions regulating the Hcensure of physicians to practice in the State of Florida 
are set forth in Ch. 458, F. S., and, specincally, s. 458.13, F. S., sets out the definition of 
the practice of medicine. Section 458.13(4), however, provides for the following 
exemption: 

(4) Nothing in this section shall be construed to prohibit service rendered by 
a physician's trained assistant, a registered nurse, a registered nurse midwife 
(nurse obstetric associate), or a licensed practical nurse, if such service be 
rendered under the responsible supervision and control of a licensed physician. 
(Emphasis SUpplied.) 

It appears from your inquiry that your question is limited to the "staff" or "nursing 
staff" of a licensed physician. As set forth above, s. 458.13(4), F. S., allows a specified 
category of persons under the responsible supervision and control of a licensed physician 
to perform medical services. 

Since s. 468.137(2), F. S., assumes that the fitting and selling of hearing aids fall within 
a licensed physician's practice of medicine which is not subject to regulation under Ch. 
468, F. S., it would follow, unless judicially determined otherwise, under s. 458.13(4), 
F. S., that a licensed physician, fitting and selling hearing aids, may be assisted by his 
"trained assistants" or "re~stered nurses" (or specifically any of those persons listed in 
s. 458.13(4), F. S.) under hIS responsible control and supervision, and such persons may 
perform such services without registration under part III of Ch. 468, F. S. In this respect, 
see AGO 076·149 wherein it was opined that psychiatric aides and assistants may 
administer certain medications so long as such duties were performed under the 
adequate supervision of a licensed physician, dentist, or registered nurse. See also AGO 
075·218. 

Your question is, therefore, answered in the affirmative. 

078·189-December 29, 1978 

ADMINISTRATIVE PROCEDURE ACT 

DEFAULT LICENSES-NOT EXEMPT FROM RULES 
APPLIED TO NORMAL LICENSES 

To: Joseph W. Landers, Jr., Secretary, Department of Environmental Regulation, 
Tallahassee 

Prepared by: Waaer Kelly, Assistant Attorney General 

QUESTION: 

Mayan agency place as conditions in a default license issued pursuant 
to s. 120.60(2), F. S., standard conditions such as the reporting of water 
quality violations, periodic operating reports, and monitoring 
requirements which are routinely placed in agency licenses which do not 
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call for project design changes, or impose other such substantive 
requirements of Ch. 403, F. S., or rules duly adopted thereunder? 

SUMMARY: 

Default licenses issued ~ursuant to s. 120.60(2), F. S., are governed by 
Ch. 403, F. S., and any rules duly adouted thereunder and all mandatory 
requirements of Ch. 403, F. S., and rwes duly adopted thereunder are 
applicable to default licenses in the ~wne manner as to normal licenses. 

Section 120.60(2), F. S., is procedural only. 1 :ndicated in an earlier opinion the effect 
of this provision. As stated in AGO 077-41: 

The effect of s. 101 Ch. 76-131 is to require the licensin~ agency to do certain 
things and to maKe certain decisions by a time certain. The law deems or 
considers the failure to so act the equivalent of an approval of the application 
and requires the issuance of the license forthwith. Section 10, 76-131 does not 
repose or vest any discretion in the licensing agency with respect to the 
issuance of the license in the statutorily specified circumstances. 

It is clear that the legislative intent was that an agency must act within a specified 
time frame or the applicant will in effect become entitled to be issued the license applied 
for by default. However, s. 120.60(2), F. S., does not purport to exempt or relieve a party 
receiving a default license from complying with agency statutory requirements or rules 
adopted pursuant to Ch. 120, F. S. 

Section 120.60(2), F. S., as amended by s. 6 of Ch. 77-453, Laws of Florida, in pertinent 
part provides: 

When an application for a license is made as required by law, the agency shall 
conduct the proceedings required with reasonable dispatch and with due regard 
to the rights and priVileges of all affected parties or aggrieved persons .••. 
Every application for license shall be approved or denied within 90 days after 
receipt of the origmal application or receipt of the timely requested additional 
information or correction or errors or omissions. . . • Any application for a 
license not approved or denied within the 90-day period, within 15 days after 
conclusion of a public hearing held on the application, or within 45 days after 
the recommended order is submitted to the agency and the parties, whichever 
is latest, shall be deemed approved and, subject to the satisfactory completion of 
an examination, if required as a prerequisite to licensure, the license shall be 
issued. ... Each agency, upon issuing or denying a license, shall state with 
particularity the grounds or basis for the issuance ... of same, except where 
issurance is a ministerial act. . . . (Emphasis supplied.) 

In construing s. 120.60(2), F. S., one rule of statutory construction that must be 
considered is whether the interpretation would lead to an unreasonable or ridiculous 
conclusion. See Johnson v. Presbyterian Homes of Synod, 239 So.2d 256 (Fla. 1970). To 
conclude that the Legislature expressed or implied that default licenses issued pursuant 
to s. 120.60(2), F. S., granted the licensee exemption from the governing statutory 
provisions of the agency would be to ignore the plain meaning of the provision, which 
simply dealt with r.rocessing applications within a certain time frame and provided that 
licenses be issued lf the time frame was not met. It would be unreasonable to construe s. 
120.60(2), F. S., to exempt a default licensee from complying with Ch. 403, F. S., 
therefore making its provisions a nullity. Certainly that was not the intention of the 
Legislature when enacting s. 120.60(2), F. S., and in the absence of an express legislative 
direction to exempt default licenses from the requirements of Ch. 403, F. S., I am 
unwilling to conclude that such licenses are not required to comply with the substantive 
requirements of Ch. 403, F. S., and rules duly adopted thereunder. 

Therefore, based upon the foregoing, the answer to your question is that substantive 
requirements of Ch. 403, F. S., and wes adopted pursuant thereto are applicable to 
default licenses in the same manner as licenses issued in the normal process. Thus to the 
extent that standard conditions of a license, such as reporting of water quality violation 
or operating reports, are required by Ch. 403, F. S., or rules duly adopted thereunder, 
such conditions are equally applicable to default licenses. 
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078.170-December 29,1978 

JUVENILES 

STATE REQUIRED TO PAY FOR EMERGENCY 
MEDICAL TREATMENT OF JUVENILE 

IN STATE DETENTION CENTER 

To: Randall P. Kirkland, Clerk, Circuit Court, Orlando 

Prepared by: Carol Z. Bellamy, Assistant Attorney General 

QUESTION: 

Is the county or the state authorized or required to pay the hospital bill 
for emergency medical treatment of a juveriile who was admitted to the 
hospital while 1mder the custody and control of peJ;Sons at a state 
juvenile detention center? 

SUMMARY: 

The state is required to provide emergency medical care for juveniles 
detained in the lawful custody and control of peJ;Sons at a state-operated 
detention facility, and it is necessarily implied that the state has the 
authority to pay for such care through legislative appropriations duly 
authorized and budgeted. 

In your letter you described the following situation which you stated later by telephone 
was t~ical of a pattern in your county. A juvenile picked up by a local law enforcement 
officer for suspected violation of law was taken to the state jIlvenile detention center and 
delivered into the custody and control of persons there. The person in charge of the 
facility at that time determined that the child needed emergency medical treatment and 
the child was admitted to a hospital. After discharging the child, the hospital forwarded 
the bill for his treatment to the juvenile division of the circuit court which submitted the 
bill to the county for payment. As clerk of the circuit court and county court and as 
county aUditor, you have asked whether the county or the state should pay this bill. 

Chapter 39, F. S., concerns "Proceedings Relating to Juveniles," and s. 39.08, F. S., as 
amended, provides as follows: 

(5) A physician shall be immediately notified by the person taking the 
juvenile into custody or the person having custody if there are indications of 
physical injury Or illness, or the child shall be taken to the nearest available 
hospital for emergency care. A child may be provided mental health or 
retardation services, in emergency situations, pursuant to the procedures and 
criteria contained in s. 394.463(1) or chapter 393, whichever is applicable. After 
a hearing, the court may order the custodial parent or parents, guardian, or 
other custodian, if found able to do so, to reimburse the county or state for the 
expense involved in such emergency medical or surgical treatmilnt or care. 
(Emphasis supplied.) 

The four subsections preceding this one pertain to medical, psychiatric, and 
lJsychological examination and treatment of a juvenile following a court order and 
therefore dQ not apply to the situation you described. The plain meaning of subsection 
(5) is that the person taking or having custody of a juvenile is required to obtain. 
emergency medical treatment for him from a physician or at a hospital, and that the 
county or the state will be entitled to seek reimbursement for the expense involved at a 
subsequent court hearing. Such language on its face neither authorizes nor requires the 
state or the county to pay for the emergency treatment but clearly implies that either 
the state or the county will have the authority from another source to pay for the medical 
expenses initially. 

From the situation or pattern you described, the need for medi(;al treatment 
apparently was not recognized by the person who initially took the juvenile into custody, 
and custody was transferred to another person authorized to provide the emergency 

422 



.. 

ANNUAL REPORT OF THE ATTORNEY GENERAL 078·170 

treatment and seek reimbursement therefore pursuant to s. 39.08(5), F. S., as amended. 
Since it appears that the emergency treatment was authorized by a person having 
custody of the juvenile at a state juvenile detention center, the authority for payment of 
the treatment must be found in the state. Of course, it is well established that a state 
agency cannot be held financially responsible unless a statute so authorizes and the 
Legislature has appropriated and budgeted therefor. Florida Development Commission 
v. Dickinson, 229 So.2d 6 (1 D.C.A. Fla., 1969), cert. denied, 237 So.2d 530 (Fla. 1976); 
AGO's 071·28, 075·120, and 077-8. 

Under Ch. 959, F. S., the Department of Health and Rehabilitative Services (the 
department) has authority to provide a wide range of youth services, including the 
operation of state juvenile detention facilities. The department "shall be responsible for 
the planning, development, and coordination of a statewide, comprehensive youth 
services program for the prevention, control, and treatment of juvenile delinquency," s. 
959.011(1), F. S., and the department "shall develop and implement ... programs in 
order to provide for the treatment of I?drsons referred ... to fit)," including detention 
care and intake, among others. SectIOn 959.011(2), F. S. "The department shall be 
responsible for the implementation of law and policy relating to louth services 
and . • . for establishing standards, providing technical assistance, an exercising the 
requisite supervision, as it relates to youth services programs, over all state·supported 
juvenile facilities." Section 959.021(1), F. S. (EmphaSIS supplied.) Rulemakin{f authority 
"for the efficient government and maintenance of all facilitIes and programs" IS provided 
in s. 959.021(3), F. S. (Emphasis supplied.) 

State· operated detention is expressly authorized in s. 959.022(1), F. S., and subsection 
(2) requires the department to implement by December 31,1973, "a comprehensive plan 
for . . . the regional administration of all detention services in the state." In those 
regions where the state has assumed operation of detention services according to the 
implementation plan, s. 959.022(4), F. S., provides that "counties ..• shall lose the 
statutory authority to provide such services, whether such authority is granted by chapter 
39, chapter 416, or other applicable law. On said implementation date the statutory 
authonty to provide operation of detention services in that region shall be transferred to 
and be vestea in the department." (Emphasis supplied.) 

From all of the above, it seems clear that the state and not the county has sole 
authority for the care and treatment of a juvenile detained in the custody of persons at 
a state juvenile detention center. Furthermore, s. 959.24(2)(a), F. S., authorizes and 
directs the department "to adopt rules and regulations prescribing standards and 
requirements with reference to •.• [t)he furnishing of medical attention" (Emphasis 
supplied.) at county and state detention tifcilities. By this authority the department 
adopted Rule 10H·2.41, F.A.C., which prOVides in pertinent part as follows: 

(1) A physician shall be immediately called if there are indications of 
serious injury, illness or other situations requiring medical attention. If a 
physician cannot be immediately contacted, the child shall be taken to the 
nearest available hospital for emergency care. 

* • 
(3) The Superintendent or person in charge shall obtain a satisfactory 

arrangement with the nearest available hospital for the admission and 
treatment of children on an emergency basis. (Emphasis supplied.) 

These rules pl'omulgated pursuant to the lawful statutory authority of the department 
are binding on the state as well as any county in the operation of juvenile detention 
facilities. Where the state has exercised its authority to operate detention facilities, and 
other rules require that emergency medical treatment be provided by such a facility, the 
state is obliged to comply with the rules. The state is required to provide what the rule 
requires. Implicit in the rule is the authority for the persoll in charge to do what the rule 
requires. From this it follows that the expense of providing such medical treatment is a 
necessary operating expense of the faciUty, and at a state-operated facility the state will 
be liable therefor. The state htlS been not only authorized but reqUired by law to provide 
emergency medical treatment to juveniles at detention facilities. Such power duly 
conferred includes the implied authority to employ appropriate means to make the 
express power effective. Cf, Molwin Inv. Co. v. Turner, 167 So. 33 (Fla. 1936). This 
includes reasonable payments for such treatment from budget appropriations for the 
operating expenses of the facility. Cf, Molwin Inv. Co., supra. 
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MONEYS COLLECTED BY THE 
DEPARTMENT OF LEGAL AFFAIRS 

January through 
December 1978 

Escheatcases . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . ... .. . . . ... . . .. . .. $ 287,967.47 
Estate cases . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13,303.91 
Care and Maintenance. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 39,161.78 
Consumer cases .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 141,878.26 

Tax Cases: 
James E. Corry v. DOR .................. " ................... . 
Nat'l Sun Control Co. v. DOR ..... . . . . . . . . . . . . . . . . . . . .. . ...... . 
Orthopaedic Publishing Corp. v. DOR ........................... . 
H. R. Thornton, Jr. and Barbara U. 'fhornton v. DOR .............. . 
Hialeah, Inc. and Southeast National Bank of Miami v. DOR ........ . 
Marshall S. Major. Inc. v. DOR ........................... " .... . 
Florida East Coast Railway Co. v. DOR .......................... . 
Estate of W. T. Grant v. Lewis ................................. . 
ITT Community DevelopMent Corporation v. Seay ................ . 
Uiterwvk Cold Storage Corp. v. DOR ............................ . 
Atlant{c National Bank of Jacksonvillev. DOR .................... . 
Climax Recording Studio, Inc. v. DOR ........................... . 
StephenC. Henderson, Jr., etal. v. Reubin O'D.Askew, etc., etal . .... . 
St. Joe Paper Company v. Hubert R. Adkinson, property appraiser of 

Walton County, etaL v. DOR ....... , ...... " ......... , ....... . 
Service Facilities Corp. v· Wade H. Lanier, Jr., etaL ................ . 
Ley H. Smith as Trustee v. Wade H. Lanier, Jr., Tax Assessor 

of Osceola County, et aL ..................................... . 
Pierre D. Thompson, John D. Bailey, et aL, v. 

Winnifl'ed S. Hill, etc., et aL .................................. . 
Mangum Used Cars & Parts, et al. v. DOR ........................ . 
DOR v. Government Employees Financial Corp. & 

Gov't Employees Insurance Co ................................ . 
Great Lakes Dredge & Dock Company v. DOR .................... . 
American R. V., Inc. v. North Ridge Bank Garnishment ............. . 
International Repertory Co. & Ballet v. DOR ..................... . 
Jack's Flowers v. DOR ...... , ...................... , .. " ...... . 
Marco Cove, Inc. v. DOR ...................................... . 
Marine Fuel Supply & Towing, Inc. v. DOR ....................... . 
Frederic N. Melius v. DOR ..................................... . 
Pamar, Inc. v. DOR .......................................... . 
Williams Energy v. DOR ...................................... . 
Lakes of Pembroke Pines, Inc. v. DOR ........................... . 
Bennett M. Lifter, Inc. v. DOR . . .. . . . . . . .. . ................... . 
Escom Enterprises v. DOR .................................... . 
li'irst National Bank of Birmingham v. DOR ...................... . 
Florida Gift Fruit Delivery v. DOR .............................. . 
Roger Dean Enterprises, Inc. v. DOR ............................ . 
Whyte Investments Corporation v. DOR. . . .. . .................. . 
Bay Crest Plaza, Inc, et aL v. DOR .............................. . 
Myron Friedman v. DOR ...................................... . 
Kimex. Inc. v. DOR .•......................................... 
Lee County Bank Assessmenl; #46·68(1) v. DOR ... , ............... . 
Signal Development Corporation v. DOR ........................ . 
John G. Wood, Ella P. Wow, and John G. Wood & 

Associates, Inc., v. DOR ..................................... . 
Jay H. Estelle White v. DOR ..•..•.............................. 
MoronitaApartments v. DOR ..... , ............................ . 
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DOR v. David B. and Mary K. Randall, Defendant 
and Century National Bank of Coral Ridge, 
Garnishee 17th Judicial Circuit Court, Broward County. . . . . . . . . . . . 1,484.97 

First Federal Savings & Loan Assoc. of Jacksonville v. DOR. . . . . . . . . . 209.15 
Win·San Building v. DOR ...... . . . . . . . . . . . . . . . .. .............. 23,999.70 
Hill Financial Corp. v. DOR . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4,938.32 
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Exxon Corp. v. Gibbs, etaL .............. ' . . . . . . . . .. . . . . . . . . .. . . 46,922.35 
Gerald J. Curley d/b/a' Park Point Apartments v. DOR ... . . . . . . . . . . . 2,756.50 
Buchwald Enterprises, Inc. v. DOR .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15,370.00 
In the Matter of: Michael and Virginia Norsesian . . . . . . . . . . . . . . . . . . . 3,564.25 
In re United Merchants anti Manufacturers, Inc. etal. . . . . . . . . . . . . . . . 21,120.92 
Triton Construction Co. v. DaR. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9,512.12 
James E. Strates Shows. Inc. v. DaR ...... , ........... " . . . . . . . . . 27,000.00 
In the matter of: Orlando Flying Services, Inc. .... . . . . . . . . . . . . • . . . . 53,756.17 
FanpacCorp. v.DOR.... ........................ ............ 6,519.06 
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Rodney J. Cannarozzo d/b/a Rod's Country Kettle and 

American States Insurance Co., Garnishee v. DaR. . . . . . . . . . . . . . . . 1,538.98 
Estero Bay Development Corp. v. DOR . . . . . . . . . . . . . . . . . . . . . . . . . . . 12,242.20 
The Kahler Corp. v. DaR. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10,881.56 
Merlin, Inc. ... . . . . . . . .. . ....... , .. " ... ,.................... 124.92 

Mg~~~~~r.1'n~~~~lJ~~~'.~~~~.~~~~0~ .~.~ ............ ,..... 2,124.36 
Sharon Gardens Assoc. v. DaR. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 505.43 
Whitley, Inc. v. DaR. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6,979.21 
DaR v. Robert Watson dfbfa R & W Landscaping ........... , . . . . . . . 2,218.84 

'l'otal .............................•....•................. --:$C::3-::,27::8~6,-'::-:090.22 
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I, 

CITATOR ., 
CITATOR TO FLORIDA STATUTES, LAWS OF FLORIDA, AND STATE I: CONSTITUTION, CONSTRUED OR CITED IN OPINIONS RENDERED 

FROM JANUARY 1 THROUGH DECEMBER 31, 1978 ': 

CITATOR TO FLORIDA STATUTES 
I' 
I Section Opinion No. Section Opinion No. Section Opinion No. 

1.01 078-1 27.34 078-100 57.081 078-116 
078-19 078-103 73.313 078-127 

il 078-42 078-112 75.05, 
078-45 27.54 078-103 75.09 078-119 :: 
078-56 078-112 77.28 078-51 I 078-93 27.56 078-163 83.49 078-104 
078-95 28.09 078-72 83.760, 
078-104 28.12 078-159 83.770'83.724, 
078-106 28.24 078-116 83.778, 
078-113 078-154 83.780, 
078-119 28.2401 078-134 83.782, 
078-124 078-154 83.784 078-14 
078-145 28.241 078-154 95.361 078-88 
078-148 30.07 078-56 97.021 078-38 
078-155 30.09 078-56 078-62 
078-167 078-73 97.041 078-45 

2.04 078-71 30.15 078-151 078·89 
078-85 30.231 078-47 97.051 078-89 

11.031 078-71 078-Hil 98.01 078-45 
11.062 078-41 30.48, 98.031 078-32 
11.2421 078-154 30.49, 078-61 
11.47 078-97 30.50, 98.041 078-32 
13.261 078-137 30.51, 98.091 078-32 
13.9972 078-130 30.52 078-151 078-61 
15.09 078-149 30.53 078-122 99.023, 
16.01, 078-151 99.061, 

16.015 078-163 32.16, 99.092, 
16.08 078-41 32.23, 99.095, 
17.041 078-95 32.24 078-100 99.0955, 
20.03 078-166 33.02, 99.096, 
20.04 078-26 33.04 078-154 99.097 078-38 

078-27 34.01 078-141 99.131 078-62 
078-59 078-154 99.152, 

20.05 078-59 34.041 078-136 99.153 078-38 
20.06 078-59 078-154 100.031 078-62 

078-166 34.191 078-111 100.051 078-38 
20.15 078-162 078-138 101.011, 
20.17 078-75 078-141 101.151 078-62 
20.19 078-106 35.22 0'18-116 101.161 078-34 
20.21 078-58 36.01, 078·62 
20.25 078·166 36.17, 101.24 078·62 
20.30 078·18 36.17·36.19, 101.25 078-38 

078·59 36.19 078-154 078·62 
20.315 078-13 39.08 078-170 101.261, 
23.078 078-56 40.01 078·45 101.262 078·38 
23.103 078-111 40.07 078-45 101.27 078-62 

078-138 48.021 078·102 104.31 078-133 
23.105 078-55 48.031 078-47 105.011, 
27.255 078·73 48.041 078-47 105.031 078-38 
27.33 078-103 50.011 078·129 106.011 078·38 

078-112 50.031 078-129 078-41 
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CITATOR TO FLORIDA STATUTES 

Section Opinion No. Section Opinion No. Section Opinion No. 
106.25 078·105 121.021, 159.44·159.53, 
110.022 078·75 121.051, 159.45, 
110.042 078·73 121,061, 159.46 078·115 
110.051 078·75 121.071 078·159 163.01 078·27 
111.011 078·90 121.091 078·48 163.3161· 
111.06, 078·70 162.3211 078·9 

111.07, 125.01 078·62 078·27 
111.08 078·145 078·91 163,3167, 

112.011 078·45 078·92 163.3181, 
112.043, 078·95 163.3184, 

112.044, 078·119 163.3187 078·9 
112.051 078·137 078·122 163.603, 

112.061 078-68 078·128 163.611 078·92 
078·71 078·130 163,623 078·92 
078·80 078·131 078·128 
078·84 078·135 165.022 078·92 
078·90 078·163 165.041 078·92 

112.075 078·2 125.08 078·122 078·119 
112.08 078·2 125.15. 078·128 

078·12 125.17 078·95 165.061 078·128 
078·17 125.35 078·39 166.021 078·31 
078·70 125.60·125.64, 078·32 

112.08·112.114, 125.64 078·62 078·41 
112.081 078·2 125.66 078·9 078·43 

112.311 078·11 125.69 078·132 078·61 
112.313 078·11 129.03 078·129 078·78 

078·28 129.06 078·159 078·81 
112.3143 078·11 129.07, 078·110 
112.317 078·16 129.08, 078·111 

078·97 129.09 078-72 078·128 
112.322 078·16 136.07 078·129 078·141 
112.324 078-105 137.02 078·77 166.031 078·31 
112.44 U78·48 142.01 078·4 078·32 

078·97 078·22 078·61 
112.532 078·105 142.03 078·111 166.041 078·9 
114.01 078·72 078·138 078·43 
114.04 078·107 145.011, 078·121 

078·153 145.031 078·71 078·141 
115.07 078·81 145.051 078-159 166.042 0'/8·43 
116.03 078·97 145.121 078·71 166.101, 

078·129 078·151 166.111, 
116.05 078·129 078·159 166.121 078-110 
116.34 078·93 145.131, 166.201 078·52 
119.01. 145.16, 078·124 

119.011 078·23 145.17 078·71 166.211 078·92 
078·53 150.01-150.08 078·106 078·128 

119.07 078·23 153.03. 166.231- 078·44 
078·53 153.12 078·155 078·124 
078·109 154.10, 078·142 

120.52 078·26 154.11 078·36 166.241 078·55 
078·27 155.011, 167.22, 
078·59 155.06, 167.23 078·43 

120.54 078·59 155.07. 171.0413, 
120.565 078·98 155.09, 171.042, 
120.57 078·58 155.11. 171.043, 
120.60 078·169 155.12 078·126 171.044 078·121 
120.68 078·58 155.18 078·25 175.032 078·69 

078·116 155.21, 
155.24 078·126 

450 



I 

ANNUAL REPORT OF THE ATTORNEY GENERAL 

CITATOR TO FLORIDA STATUTES 

Section Opinion No. Section Opinion No. Section Opinion No. 
175.041 078·3 199.052 078·37 230.23 078·101 

078·69 201.01, 230.741·230.776 078·132 

I 078·148 201.08 078·37 230.763 078·12 
175.061, 078·3 201.17 078·58 078·66 

175.071, 205.042, 078·62 078·67 
175.091 078·148 205.063 078·120 078·68 

175.101 078·3 205.171 078·99 078·76 
078·69 206.16 078·99 078·114 

175.121, 215.011 078·82 078·117 
175.131 078·148 215.26 078·14 078·132 

175.131-175.151 078·69 078·149 230.7535 078·56 
175.291 078·3 215.31 078-149 230.754 078-12 

078·148 078-162 078·67 
175.301 078-148 215.32 078·14 078·68 
175.351 078·69 078·69 078·114 
175.361 078·148 078-162 078·117 
177.081, 215.37 078-18 078·132 

177.085 078·118 078·59 230.755 078·67 
078·125 215.44 078·82 230.7565 078·114 

180.13 078·165 078·162 230.759 078-12 
180.14 078·43 215.49 078·162 230.768 078·12 
185.02 078·69 215.685 078·28 078·67 
185.03, 216.011 078-12 078·68 

185.05, 078·3 078·100 078-76 
185.06 078·148 078·162 231.031 078·137 

185.07 078·3 078·166 239.045 078·132 
078·69 216.181 078·103 239.53 078·56 

185.08 078·3 216.192 078-103 078·132 
078-69 216.301 078·166 239.53·239.58, 
078·148 216.311 078-160 239.54, 

185.09 078·69 216.321 078-103 239.56, 
185.10, 218.21, 239.55·239.57078-132 

185.11 078·148 218.215, 239.58 078·56 
186.23 078·69 218.23, 240.001 078·56 
185.29 078-3 218.245, 240.042 078·156 

078·148 . 218.25 078-110 240.045 078·132 
185.30 078·148 218.31, 242.331 078·162 
185.35 078·69 218.32, 243.28 078·126 
185.37 078·148 218.33, 250.02, 
192.001 078·77 218.34 078·119 250.06, 
192.011 078·63 218.35, 078·97 260.07, 
192.091 078·83 218.36 078·159 250.08, 

078-146 218.405 078·152 260.28, 
078·167 219.02 078·151 26D.48 078-81 

193.052, 219.075 078·152 252.09 
193.085, 228.04 078·66 262.31· 
193.114 078·94 228.041 078·132 252.52, 

193.65 078·83 228.06 078·66 252.32, 
196.011 078·94 228.093 078·105 262.34, 
196.012 078·44 228.121 078-66 262.35, 
196.111, 229.041 078·12 262.36, 

196.121, 078·67 252.38, 
196.131, 078·68 262.43 078·167 
196.141, 078-132 255.21 078-158 
196.151 078·94 229.053 078·67 257.05 078·13 

197.012 078·77 078-132 
197.271. 229.512, 

197.291 078·64 229.806 078·101 
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273.01, 316.008 078·132 380.031, 

273.04, 078·138 380.06 078·150 
273.04· 078·141 381.422, 

273.055, 316.0261 078·111 381.432, 
273.05, 078·138 381.432· 
273.055 078·156 316.072 078·132 381.482 078·30 

282.081 078·166 316.074, 382.081, 
283.03 078·21 316.088, 382.10 078·46 
283.04 078·13 316.089, 388.02, 
283.10 078·13 316.123 078·141 388.131, 

078·21 316.650 388.161 078·145 
283.101, 316.655 078-139 394.463 078-170 

283.12, 316.660 078-111 394.477 078-123 
283.15, 078·138 394.66, 
283.18, 078·141 394.67, 
283.22, 318.13 078·139 394.69, 
283.23, 318.14, 394.70, 
283.24. 318.17 078·138 394.71, 
283.27, 318.21 078·111 394.72, 
283.28 078-13 078·138 394.73 078·106 

286.011 078·24 321.04 078-137 394.74 078-! 06 
078-40 322.03, 078·j.61 
078-53 322.031, 394.75, 
078-97 322.04, 394.76 078·106 
078·105 322.21 078·164 402.18 078·162 
078·117 323.01, 402.181 078·35 
078·133 323.02 078·60 406.11, 
078-161 323.03 078-53 406.12, 

286.012 078-11 323.052, 406.13 078-46 
078-38 323.053 078-60 406.14 078-23 
078·117 323.07, 421.02 078-19 

286.24 078·130 323.08, 421.03 078·104 
287.012 078·19 323.51· 078-124 

078·21 323.67 421.04 078-33 
287.032 078-19 323.53, 078·104 
287.042 078·19 323.55- 078-124 

078-39 323.57 078-53 421.05, 
287.055 078-19 332.08 078-39 421.07 078·33 

078-39 336.09, 421.08 078·19 
078-122 336.12 078·118 078-33 

287.102 078·13 337.31 078-88 078-104 
078·21 349.02, 421.09, 

287.26 078·19 349.03 078·1 421.10 078·104 
288.03, 350.011 078·60 421.12 078-33 

288.34 078·101 350.11, 421.14 078-19 
298.20, 350.55 078-53 078-33 

298.36, 366.11 078-165 421.27 078·19 
298.401 078-146 369.06 078-101 422.03 078·124 

310.21 078·59 370.01, 423.01, 
316.001 078·132 370.102 078-131 423.02 078·124 
316.002 078-132 372.021 078·13 440.02, 

078·138 371l.0697 078·83 440.03, 
078-141 373.495, 440.38 078·95 

316.003 078-164 373.498 078-166 440.45 078-75 
316.006 078·132 373.539 078-83 445.06 078-95 
316.007 078-138 374.011 078·166 447.203 078·76 

078-141 374.041 078-14 447.205 078·75 
378.29 078-83 078-105 
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447.309, 475.13 078·59 624.02 078·70 

447.403 078·76 476.13 078·59 624.315 078·13 
447.605 078·105 476.18 078·80 624.602 078·17 
455.007 078·59 078·84 078·70 
455.014, 481.061 078·59 633.30 078·69 

455.015 078·18 484.08 078·59 650.05 078·159 
455.02 078·147 486.131 078·59 657.24 078·91 
455.06 078·127 489.06 078·59 659.21 078·148 

078·145 490.25 078·59 659.24 078·68 
455.08 078·23 491.11 078·59 078·126 

078·109 492.16 078·59 078·148 
455.09 078·59 501.204 078·53 078·152 
458.04 078·80 501.207 078·115 660.10 078·126 

078·84 078·159 665.321 078·82 
458.041 078·80 517.02, 671.201 078·142 
458.11 078·109 517.05, 673.102 078·142 
458.13 078·98 517.12 078·119 674.01 078·142 

078·168 527.01 078·86 678.102, 
458.16 078·23 534.47. 678.105 078·142 

078·109 534,47· 697.02 078·64 
458.215. 534.53. 697.04 078·37 

458.22 078·8 534.47· 705.01. 
459.02. 534.54. 705.06 078·78 

459.06. 534.48. 709.08 078·89 
459.07, 534.49. 731.105. 
459.08. 534.50. 731.107 078·154 
459.13. 534.501. 732.30 078·154 
459.191 078·49 534.51. 732.901 078·134 

459.21 078·84 534.52, 733.109 078·154 
461.07 078·59 534.54 078·57 735.301 078·134 
462.01, 542.05 078·53 741.01 078·7 

462.05 078·49 550.09. 741.04. 
462.08 078·59 550.10, 741.06 078·5 
462.11. 550.13, 078·6 

462.18 078·49 550.14. 768.10 078·145 
463.17 078·59 550.4902 078·79 768.13 078·140 
464.011, 551.10 078·79 078·145 

464.061, 553.01. 768.28 078·33 
464.071. 553.06. 078·42 
464.111, 553.15. 078·95 
464.121 078·18 553.24, 078·104 

464.151 078·59 553.73 078·86 078·106 
464.171. 561.15 078·45 078·113 

464.21 078·18 564.045 078·143 078·127 
464.22 078·98 565.095 078·143 078·140 
465.091 078·59 585.3401 078·10 078·145 
466.17 078·59 604.21 078·57 078·161 
467.04 078·84 607.097, 775.01 078·50 
467.12 078·59 607,101. 775.08 078·45 
468.121, 607.131. 775.082. 

468.137 078·168 607.134 078·117 775.083 078·28 
470.06 078·84 61,2.58 078·149 078·87 
470.10 078·59 620.02. 078·139 
472.09 078·59 620.04. 078·160 
473.111 078·59 620.11. 775.0835 078·111 
473.21 078·84 620.17, 078·138 
474.25 078·59 620.23. 775.084 078·87 
475.08 078-84 620.24. 078·139 

620.32 078·149 078·160 
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775.13 078-45 901.27, 944.27, 
790.001 078-56 901.28, 944.271. 
790.08 078-78 901.32 078·102 944.275, 
794.03 078-23 914.04 078-48 944.29 078·96 
810.011, 078·144 944.291 078·54 

810.02 078·50 924.17 078-116 944.292, 

821.01 078-65 
925.09 078-23 944.293 078-45 
932.29 078-48 945.30 078·54 

827.07 078-15 936.003 078-46 947.02, 
078·23 940.05, 947.03, 
078·144 940.06 078-45 947.13 078·75 

827.09 078·144 943.03, 947.135 078·29 
828.03 0.78,102 943.09- 947.15 078-13 
828.041 078·15 943.24 078-56 947.16, 
828.073, 943.10 078-55 947.17 078-29 

828.17 078·102 078-56 959.011, 
839.05 078·28 078·69 959.021, 

943.11, 959.022 078·170 
839.13, 943.12, 959.11, 

839.24, 943.13, 959.116 078-45 
839.25 078·139 943.14, 959.24 078-170 

849.09, 943.17 078·55 960.07, 
849.093 078-87 943.22 078'''6 960.17 078-22 

078·67 960.20 078-4 
900.01 078-139 943.25 078-55 078·22 
901.15 078-56 078-82 960.21 078-22 

078·141 960.25 078-4 
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Chapter Opinion No. Chapter Opinion No. 

18 078·68 163 078·26 
20 078·59 078·27 

078·166 078·92 
23, part IV 078·55 078·128 
28 078·136 165 078·32 

078·154 078·92 
30 078·46 078·119 

078·122 078·128 
078·151 166 078·31 

33 078·154 078·43 
34 078·136 078·78 
39 078·170 078·81 
48 078·102 078·111 
75 078·119 078·124 
83. part II 078·104 078·125 
83, part III 078·14 078·128 
97·106 078·38 078·141 

078·62 166, part II 078·110 
98 078·32 167 078·43 
99 078·38 171 078·121 
104 078·133 175, 185 078·3 
106 078·41 078·69 
110 0'78·75 078·148 

078·144 186 078·141 
112, part III 078-16 192~196 078·101 

078·90 196 078·44 
112, part VI 078-105 078-94 
119 078·23 197 078·135 

078·53 199 078·37 
120 078·14 200 078·101 

078·26 201 078·37 
078·27 205 078·52 
078·58 078-120 
078·59 215 078·82 
078·116 216 078·112 
078·156 078·166 
078·159 218 078·55 
078·169 078·119 

121 078·159 218, part II 078·110 
123 078~2 218. part III 078·19 
125 078·119 078·55 

078·122 078·119 
129 078·55 228 078·66 

078·159 078·132 
136 078·68 228·246 078·12 
145 078·71 07P·68 

078·159 230, part II 078·56 
153 078·155 078·67 
153, part I 078·155 078·68 
154, part II 078·36 078·114 
155 078·25 078·117 

078·126 239 078·132 
159, part III 078·115 250 078·81 
160 078·26 252 078·167 

078·27 257 078·13 
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Chapter Opinion No. Chapter Opinion No. 
273 078·156 403 078·169 
283 078·13 406 078·23 

078·21 078·46 
286 078·53 416 078-170 
287 078·21 421 078·19 
287. part I 078·19 078·33 

078·39 078·104 
078·106 078·113 
078·122 447. part II 078·76 

298 078·26 078·81 
078·27 458 078·8 
078·113 078·59 
078·146 078·80 

316 Q78·11l 078·168 
078·132 459 078·8 
078·138 078·59 
078·139 460 078·59 
078·141 462 078·49 

317 078·141 464 078·18 
318 078·111 078·98 

078·132 468 078·168 
078·138 468. part II! 078·168 
078·141 491 078·14 

322 078·164 501 078·115 
323 078·53 078·159 

078·60 517 078·119 
332 078·39 517, part I 078·119 
366 078·53 527 078·86 
372 078·132 541, 542 078·53 
373 078·26 550,551 078·79 

078·27 553, ¥arts I, 
078·83 I ,III 078·86 

374 078·166 582 078·26 
374. part I 078·166 078·27 
378 078·83 620, parts I. III 078·149 
380 078·26 741 078·5 

078·27 827 078·15 
078·150 078·23 

381 078·86 828 078·102 
382 078·46 849 078·87 
388 078·145 900·925 078·139 
393 078·170 936 078·46 
394 078·106 943 078·82 
394, part IV 078·106 959 078·170 

078·113 960 078·22 
078·161 

395 078·126 
401, part III 078·46 
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Article Opinion No. Article Opinion No. 
I, s. 2 078-125 V, s. 8 078·2 
I, B. 6 078·76 078·108 

078·81 078·137 
I, B. 9 078·48 078·154 

078·125 V, s. 13A, 1885 078,,2 
I, s. 10 078·43 V, s.16 078·159 
I, s. 16 078·48 V, s. 20 078·Hl 
I, s. 18 078·132 V, s. 20(c)(3) 078·154 
I, s. 21 078·116 V, s. 20 (c)(4) 078·108 
II, s. 1 078·132 V, s. 20(c)(8) 078·111 
II, s. 5 078·130 V, s. 20(d)(l) 078·108 

078·136 V, s. 20(d)(2) 078·108 
II, s. 5(a) 078·36 V, s. 20(d)(4) 078·108 

078·38 078·111 
078·74 V, s. 20(d){5) 078·108 

II, B. 5(b) 078·72 V, 8. 20(e) 078·108 
078·107 V. 9. 20(e)(2) 078·108 
078·153 VI, s. 2 078·89 

II, s. 51c) 078·75 VI,8.4 078·45 
078-77 078·89 
078·80 VI, s. 5 078·62 
078·82 VI. s. 6 078·32 
078·95 VII, s. 1 078·88 
078·151 VII, s. l(n) 078·92 
078·157 078·128 

III. B. 1 078·133 VII, s. l(e) 078·160 
III. s. l1(a)(l) 078·153 VII, B. 7 078·79 
III, s. 11(a)(21) 078·71 VII, s. 9(n) 078·92 
III, B. 12 078·112 078·128 
III, B. 17 078·48 078·157 
III, s. 17(a) 078·48 VII. s. 9(h) 078·92 
III, s. 17(b) 078·48 078·128 
III, B. 17 (c) 078·48 VII, s. 10 078·91 
III, 8. 22, 1885 078·20 078·110 
III, B. 26, 1885 078-133 VII, s. 12 078·110 
III, s. 27, 1885 078·75 VII, s. 12(~1 078·110 

078·77 VIII, s. 1 078·122 
IV, s. l(a) 078·81 078·135 
IV, 8. l(d) 078·81 VIII, s. l(c) 078·62 
IV, s. 1(f) 078·107 VIII, s. l(d) 078·151 

IV; s. 4(e) 
078·153 078·159 
078·163 VIII. s. l(e) 078·95 

IV, s. 6 078·163 VIII, 8. I(f) 078·131 
IV,s. 7 078·48 VIII, s. l(g) 078·111 

078·74 VIII, s. 2 078·81 
078·75 078·111 

IV, s.8 078-45 VIII, s. 2(a) 078·32 
IV, B. 8(a) 078·45 VIII, B. 2(b) 078·32 
IV. 8. 8(c) 078·75 078·41 
IV, B. 9 078·13 078·43 

078·132 078·78 
IV.s.12.1885 078·45 078·81 
V 078·100 078·111 

078·141 078·125 
078·154 078·141 

V, B.1 078·154 VIII, 8. 2(c} 078·111 
V, B.6(b} 078·141 VIII, s. 3 078·111 
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VIII, s. 5 0'78·130 X. s. 6 078·125 
VIII, s. 6 078·60 X, s.10 078·45 

078·151 X. s.12 078·108 
VIII. s. 6(d) 078-131 X. s. 12(f) 078-108 
VIII. s. 6(e) 078·111 X, s. 12(g) 078-131 
VIII. s. 11(l)(a). X. s.13 078-20 

]885 078-32 078·33 
VIII, s. 11(7), 078·42 

1885 078·60 X. s.14 078·34 
IX. s. 2 078·162 XI. s. 5(b) 078·34 
IX. s. 4 078·79 XII. s. 2 078·142 
IX. s. 6. 1885 078·110 XII. 8. 6(a) 078·79 

078·142 XII, s, 7(b) 078·142 
IX. s. 15. 1885 078·79 XIV. s. 4. 1885 078·81 
X. s. 2 078·81 XVI, s. 14. 1885 078·72 
X, s. 3 078·72 078·107 

SESSION LAWS 

Chapter Year Opinion No. Chapter Year Opinion No. 

6456 1913 078·145 57-700 078·166 
6470 1913 078·133 57-1380 078127 
6932 1915 078·129 59-23 078·129 
10Z75 1925 078·88 59·1242 078·23 
12285 1927 078·80 59·]~81 078·23 

078·98 59-1693 078·11 
14324 1931 07821 61-514 078·80 
17275 1935 078·82 61-545 078-166 
18021 1939 078·5 61·669 078·83 
19993 1939 078-131 61-691 078·83 
20936 1941 078·83 61-723 078·80 
21918 1943 07R.·83 61-1387 078·71 
21968 1943 078·124 078·85 
22008 194~ 078·14 61-2638 078·11 
23338 1945 078-127 61-2&40 078-23 
25209 1949 078·83 61·2938 078-153 
25270 1949 078·83 63·249 078-148 
26107 1949 078·11 63-410 078-163 
26551 1951 078·98 63·707 078·83 
27439 1951 078·23 63·1142 078·23 
28215 1953 078·80 63-1398 078·} 2'1 
29387 1953 078·42 63-1569 078·107 

078·113 63·1853 078·39 
29723 1955 078·132 65·135 078·166 
28967 1955 078·80 65·785 078·85 

078·98 65·963 078·79 
29936 1955 078·38 65·1619 078·25 
29996 1955 078·1 65·186.9 078·79 
31063 1955 078·23 65·2169 078·39 
31263 1955 078·19 67·231 078·156 

078·84 67·233 078·13 
31270 1955 078·23 67-800 078·166 
31319 1955 078·153 6'1-539 078·163 
57·368 078·122 67·795 07f)·79 
57·507 078-71 67-1245 078·83 

078·85 67-1452 078·25 
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SESSION LAWS 
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67·1482 078·127 74·386 078·55 
67·1488 078·127 74·537 078·26 
67-1500 078·127 74·560 078·11 
67·1505 078·127 75-15 078·53 
67·1630 078·38 75-49 078·35 
67·1704 078·23 75·124 078-154 
67·1726 078·26 75·177 078·18 
67·1'182 078·78 75-185 078·15 
69·100 078-166 75·387 078-127 
69·106 078-166 75·426 078·107 
69·1140 078·127 75·469 078·113 
69·1141 078-127 078·145 
69·2172 078·39 76·131 078-169 
70·92 078·98 76·161 078·59 
70-95 078·166 76·208 078·137 
70·232 078·23 76·215 078·8 
70·855 078·11 76·285 078-82 
71-14 078·106 078·100 

078·122 76-385 078-127 
71·29 078·71 76·416 078·107 

078·85 76-440 078-26 
71·101 078·1 77-19 078·5 
71·135 078-141 078·6 
71·604 078-3 77·47 078·33 
71·669 078·146 77-49 078·14 
72·41 078·163 77·59 078·132 
72·92 078·47 77·61 078·10 
72·179 078·45 77·64 078·25 
72·281 078·158 77-86 078·33 
72·299 078·83 078·42 

078·92 078·106 
72·311 078·11 078·113 
72·317 078·150 078·127 
72·377 078·13 77·104 078"·28 
72·397 078·154 77·119 078·55 
72·404 078·154 77-120 078-29 
72·425 078-2 078-35 
72·566 078-127 77-121 078·5 
72-567 07!l-127 078·6 
72-598 078-38 77·l(j9 078-5 
72-718 078-31 77-174 078-55 
73-21 078·5 77·175 078·38 
73-129 078-43 078·41 
73·172 078-83 078-62 
73·190 078·83 77-251 078·142 
73-208 078·131 77·255 078·18 
73·233 078·156 77·261 078·163 
73·313 078·42 77·281 078·58 

078·106 77·284 078·134 
73·335 078·100 078·1)?{i 
74·105 078·18 77·294 IYl8-46 
74-131 078·60 '17·316 078-19 
74·190 078·121 77·321 078·54 
74·235 078·42 77·331 078·9 

078·106 77·343 078·76 
078·127 77·347 078-46 

74·372 078·5 77·362 078·57 
74·383 078-15 77-365 078-86 
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77·378 078·163 77-465 078·75 
77·394 078·152 078·82 

77··414 078·37 078·112 
77·475 078-39 77·428 078·54 77·568 078·127 

77·429 078·15 77·651 078·84 
. 078·23 78·49 078·137 

78·135 078·143 
77·434 078·53 78·299 078·142 

078·60 78·308 078·159 
77-436 078·56 78·318 078·96 
77·452 078-4 78-367 078-134 

078·22 78·401 078-112 

77-453 078·169 
78·406 078-126 
78·435 078-119 77·457 078-8 78·622 078·153 
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