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ISSUES UNRESOLVED BY S. 1437 

Within the detailed statutory framework estab­

lished by S. 1437, the array of issues left unresolved 

by the bill is vast. This section identifies these 

open issues and explains how the bill would in effect 

delegate their resolution to the new Sentencing Commis-

sion. A brief discussion of several issues that appar-

ently will not affect the allocation of discretion is 

followed by a more detailed examination of the issues' 

that are likely to have a substantial impact upon the 

distribution of sentencing authority. 

Issues Not Central to the 
Allocation of Discretion 

Some of the most important and controversial deci-

sions to be made by the commission apparently will not 

have a substantial impact upon prosecutor ial discre-

tion, plea bargaining, and the ul timate allocation of 

sentencing authority. 

Format 

The choice of format for the guidelines will have 

important implications for their usefulness and compre-

hensibility, their ability to capture the significance 

of relevant variables suggest~d by the data, and their 

ability to generate a new data base useful for future 

1 
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refinement of the guidelines and for other research. 

Principle alternatives appear to be either a matrix 

presentation, such as that now used by the united 

States Parole o . . 1 ,-ommISSIon, a detailed, descriptive 

presentation for each 2 offense, or an algebraic for-

mula allowing more complex interactions among var ious 

offense and offender variables. Even with respect to 

the matrix presentation, which perhaps enjoys the best 

combination of acceptabil i ty to statisticians and the 

public alike, important choices among alternative 

. 3 structures will remaIn open. 

It is apparent that the guideline format could be 

rendered so complex that prosecutors and defense coun-

sel would find it difficult to determine in advance the 

precise sentencing implications of charge reduction or 

of an agreement not to allege a particular aggravating 

circumstance. It cannot be assumed that such uncer-

1. 28 C.F.R. § 2.20 (1977); see appendix F infra. 

2. See, e.g., Twentieth Century Fund Task Force on 
Criminal Sentencing, Fair and Certain Punishment 37-53, 
55-61 (1976). 

3. See wil kins, Kr ess, Gottfr ed son, Capl in, & Gelman, 
Sentencing Guidelines: Structuring JUdicial Discretion 
44-62 (Law Enforcement Assistance Administration 1976). 
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tainties, if they existed, would necessarily be as 

great for the prosecution as for the defense. Uncer-

tain ties for either of the pa r ties would pI a inly have 

the greatest significance for the nature of the charg-

ing and plea bargaining plocess. It seems plausible to 

assume, however, that guideline computations will in-

evi tably have to be relatively accessible and compre-

hensible, that any unavoidable complexities and uncer-

tainties would not be defended as desirable, and that 

the probation service or some comparable agency would 

routinely provide counsel with reliable information 

concerning the sentencing guideline implications of any 

contemplated disposition. While danger remains that 

guideline complexity could effectively force counsel to 

operate in the dark, for present purposes it seems most 

useful to assume that prosecutors and defense counsel 

will "know the score." 

Severity 

Establishing the severity of sentence for 

defendants sentenced to pr ison may well represent the 

commission's single most important and most difficul t 

task. The decision must be made in light of the 

average sentences now imposed, but the current average 
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is only a guide, and it must in any event be rejected 

if the commission determines that present practice is 

inconsistent wi th the obj ectives of the penal code. 4 

Beyond this, the commission must also assure that the 

available capacities of penal institutions will not be 

exceeded. 5 

Whatever the severity levels adopted, however, it 

'does not appear that they will by themselves have a 

direct impact on the charg ing and barg aining process. 

One can, of course, imagine a situation in which an of-

fense in one seriousness category would carry an 

eighteen-to-twenty-year term, ,tlhile in the next lower 

category the sentence (given the same offender charac-

teristics) would be only four to five years. In such 

circumstances the pressure to plead guilty in exchange 

for charge reduction would be intense. But it seems 

plausible to assume that such discontinui ties are not 

likely to be adopted. 

A dr astic increase in sever i ty level s over those 

of current practice would greatly increase pressure on 

4. S. 1437" 95th Cong., 1st Sess., at § 124 (1978) 
(proposed 28 U.S.C. § 994(1). 

5. Id. (proposed 28 U.S.C. § 994(h)). 

{ 
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defendants to plead g u il ty in exchange for sen tenc ing 

concessions. A sever i ty increase of substantial pro-

portions, however, seems foreclosed by the "available 

capaci ty" constraint, except under one cond i tion. The 

condi tion is that the longer sentences be served by 

many fewer defendants. This result could be achieved 

by authorizing very substantial plea discounts, so that 

the nominal sentence--a very severe one--is in fact im­

posed only in the relatively few contested cases. 6 For 

present purposes it is assumed that the Sentencing 

Commission would not deem it wise to pursue such a 

policy. 

Since S. 1437 allows the upper end of the sen-

tencing range to exceed the lower by 25 percent, the 

breadth of the sentencing range, in absolute terms, 

will be greater to the extent that more severe sen-

tences are adopted. Guidelines could allow a spread of 

four to five years or sixteen to twenty years. It is 

by no means obvious, however, that uncertainty over the 

four-year range from sixteen to twenty would be of 

6. See generally Foote, Deceptive Determinate Sentenc­
ing, in Determinate Sentencing: Reform or Regression? 
133, 138-40 (Law Enforcement .Assistance Administration 
1978) • 
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greater concern to bargaining parties than uncertainty 

over the one-year range from four to five. In fact, 

since the statute allows at least a twelve-month 

spread, the least severe sentences could involve a 

range of, say, six to eighteen months. Uncertainty 

over this range could conceivably be of far g r e alter---' 
V 

concern to prosecution and defense than uncertainty 

over the four-year range from sixteen to twenty. 

Plainly this is a question that warrants further study. 

For present purposes, I assume that the severity level 

alone will not have a significant impact on bargaining 

practices. Th e in flu en ceo f b road e r 0 rna r rowe r sen-

tencing ranges, at any sever i ty level, is cons idered 

specifically below. 7 

Other Issues 

Other commission decisions can for similar reasons 

be assumed less central to bargaining decisions. 

Guidelines must be formulated for determining the 

amount of fine and length of term of probation,8 

whether to grant early release for the limited group 

7. See pp. 16-18 infra. 

8. S. 1437, supra note 4 (proposed 28 U.S.C. ~ 994(a) 
(l)(B)). 
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of pr isoner s who will be el ig ible, and the per iod re-

9 leased prisoners must spend on parole. General policy 

statements must include recommendations concerning 

order s for for fei tur e and resti tu tion. 10 The commis-

sion may also choose to formulate policy statements or 

guidelines concerning the use of other nonincarcerative 

sanctions. All of these matters could have a signifi-

cant impact on bargaining in individual cases. Current 

information suggests, however, that their over all im-

portance is likely to be relatively limited. Other 

\ 
\ 

commission decisions will have a far more direct and 

substantial impact, on charging and bargaining deci-

sions. 

Issues Central to Determining 
the Allocation of ~iscretion 

The "In-Out" Decision 

The commission is directed to promulgate guide-

lines for determining whether to impose imprisonment or 

some nonincarcerative sanction.
ll 

In fact, the Senate 

Jud iciary Comm i t tee repor t on S. 1437 (which I will 

9. Id. (pr opo sed 28 U. S. C. § 994 ( e) ( 1. ) ) • 

10. Id. (proposed 28 U.S.C. ~ 994(a)(2)). 

11. Id. (proposed 28 U.S.C. § 994(a) (1) (A)). 
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refer to as the Senate report) makes plain that this is 

viewed as "one of the most important parts of the 

guideline process,"12 both because of apparently great 

d . .. . h . f b' 13 d th Ispatltles In t e grantlng 0 proatlon an ~ 

current absence of any corrective mechanism comparable 

to the Parole Commission's power to alleviate disparity 

among sentences to terms of imprisonment. 

Guidelines for the in-out decision may, however, 

prove difficult to formulate. The existing Parole Com-

mission guidelines apply only to offenders sentenced to 

prison and, in any event, were designed only to reflect 

prior practice rather than to embGdy normative judg-

ments. The process of measur ing actual practice, let 

alone establishing its consistency with statutory 

goals, becomes vastly more complex when applied to the 

12. Senate Comm. on 
Reform Act of 1977, s. 
1st Sess. 1163 (1977) 
95-605] . 

the Judiciary, Criminal Code 
Rep. No. 95-605, 95th Cong., 

[hereinafter cited as S. Rep. 

13. For example, in 1972, the percentage of defendants 
convicted for auto theft who were granted probation 
varied from 89% in the Eastern District of New York to 
zero in Maine. See O'Donnell, C~urgin, & Curtis, 
Toward a Just and Effective Sentencing system'6 (1977). 
Al though these figures do not control' for possible 
differences with respect to prior record or other rele­
vant variables, it is difficult to believe that the ob­
served discrepancies could be explained solely on that 
basis. 

I 
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larger and far more diverse universe of all convicted 

defendants. A1 though research in several states sug-

gests that guidelines for the in-out decision can be 

d 1 
14.. 

eve oped, 1t 1S not yet known whether ~he process of 

developing in-out guidelines can be equally successful 

when applied to federal offenses. It therefore cannot 

be said with assurance that definitive guidelines for 

the in-out decision can be promulgated for any 

offenses, even the most serious. 1S And under the best 

assumptions, it seems likely that the propriety of 

impr isonment (ei ther"" in terms of current practice or 

theoretical norms) wil} simply be uncertain for a large 

number of offense-offender combinations. 

The commission could respond to these conditions 

in several ways. It might decide that an adequate 

basis for in-out guidelines does not exist for most 

offense-offender categories. Guidelines would dictate 

imprisonment (or nonimprisonment) only for the most 

14. Wilkins et a1., supra note 3, at 81-82 (90% of 
in-out decisions conformed to the model guidelines). 

15. Even for robbery and homicide, probation was 
granted respectively to 13% and 36% of convicted of­
fender s in 1972. 0' Donnell et a1., supr a note 13, at 
6. 
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severe (or least severe) offense-offender combinations, 

and would leave the in-out decision for most situations 

in the hands of the sentencing judge. 

At the ot.her extreme, the commission might per­

ceive itself as having an obligation to resolve the 

in-out question one way or the other for every 

offense-offender category. The statutory language and 

the tone of the Senate report could lend themselves to 

this reading, and the commission could plausibly decide 

tha t the el imination of d ispar i ty in this sens i ti ve 

area was more important than theoretical perfection-­

that it was more important to decide the matter than to 

decide it "correctly." 

Between these two extremes lies a wide variety of 

possible compromises. Nothing in S. 1437 or the Senate 

report establishes the extent of Congress's preference 

for definite resolution of the in-out question in the 

likely event of inconclusive indications from the em­

pirical and normative analyses. 

It need hardly be added that the commission's 

choice for or against definite resolution of the in-out 

question will have an extraordinary impact on ch3rging 

and bargaining. Some observers have reported that no 

'I 

I 

II 
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single factor is as important in plea bargaining as the 

hope of avoiding ?rison. Even if such findings prove 

I . exaggerated, it seems clear that the likelihood of im-

prisonment or probation will always loom large in a de-

fendant's decision about ~lea. Thus, where guidelines 

definitely resolve the incarceration issue,the judge's 

discretion will be sharply limited, but the signifi-

cance of the prosecutor's charging decision will be 

greatly enhanced. If, instead, the guidelines leave 

the in-out decis ion mostl y to the judge's discretion, 

the bargaining environment would remain essentially 

like today's, with the result that plea negotiation 

~. 
I (and unwarranted disparities in the incidence of incar-

cer ation) could be left virtually unaffected by the 

elaborate sentencing reform process. 

Prison Sentences For Nonviolent First Offenders 

S. 1437 directs the commission to "insure that the 

guidelines reflect the general appropriateness of im-

posing a sentence other than impr isonment in cases in 

wh ich the defendant is a fir st offender who has not 

been convicted of a crime of violence or an otherwise 

'\ 
'. 
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serious offense."16 Added on the Senate floor,17 this 

provision could prove to be extraordiNarily important. 

In current practice, prison sentences for first of-

fenders appear to be common over a wide range of non-

violent offenses--from. counterfeiting and forgery 

through interstate transportation of stolen securities, 

embezzlement, bribery, perjury, and income tax evasion. 

Under current Parole Commission guidelines, for of-

fenders with the best possible offender char acter is-

tics, the guidel ines call for impr isonment of six to 

ten months even for the least serious property offenses 

(theft or simple possession). The time to be served 

increases to eight to twelve months for nonviolent 

crimes of "low to moderate" severity and to twelve to 

sixteen months even for crimes of only "moderate" 

severity--e.g., bribery, counterfeiting (under 

$20,000), or income tax evasion (under $50,000).18 

Must the guidelines now foreclose imprisonment in 

16~ § 994(i). 

17. As reported out of committee, the provision was 
limited to offenders under 26 years of age. See S. 
Rep. 95-605, supra note 12, at 1168. 

18. 28 C.F.R. § 2.20 (1977). 
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such cases? Or can offenses of this nature be consid-

ered "serious" within the meaning of section 994(i), so 

that imprisonment would be justified? 

The commission could choose to define the .. ser i-

ousness" of nonviolent offenses under section 994(i) by 

comparing the statutory offense classifications of vio-

lent and nonviolent offenses, by comparing Parole Com-

mission rankings of offense seriousness, or by some in-

dependent test. These approaches would not necessarily 

generate consistent conclusions and each presents its 

own problems. In any event, two points seem clear. 

First, a wide range of important and recurring offenses 

will inevitably be classified as "nonserious"~ with the 

prospect of imprisonment essentially foreclosed for 

first oL':enders in these cases, the incidence of plea 

bargaining may drop sharply.19 Second, another large 

group of offenses will be subject to treatment as 

ei~her "serious" or "nonserious" in the commission's 

discretion. To the extent that the commission chooses 

to treat borderline offenses as "serious," it will then 

have further discretion to determine whether the in-out 

decision will be definitely resolved in the guidelines 

19. See pp. 10-11 ~upra. 
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or left for resol u tion by the tr ial judge on a case-

by-case basis. 

Increased Prison Terms for Certain Offenders 

Section 994(h) requires that the guidelines speci-

fy a substantial term of impr isonment for defendants 

who: 

1. have a history of prior felony convictions 

2. commi tted the offense as part of a pattern 
of criminal conduct from which they derived 
a substantial portion of their income 

3. had a managerial role in racketeering acti­
vity related to the offense, or 

4. committed a violent felony while on release 
awaiting disposition of a prior felony. 

These pr ov isions are der i ved from the "danger ous 

special offender" provisions of 18 U.S.C. § 3575(e), 

but differ significantly from them, in that increased 

sentences above the maximum normally provided for the 

offense are no longer authorized. The substantial term 

required in these cases must be "within the range gen-

20 
erally available for the offense." 

Within the available range, the commission will 

have discretion to determine the increase in sentence 

that will be tr iggered by anyone of the four prov i-

20 . S . Re p . 9 5 - 6 0 5 , s up r a no tel ? , at 116 8 . 

.1 
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sions. In some instances, its discretion will be rela-

tively limited. Auto theft, perjury, and tax evasion 

(under $10,000) are Class D felonies; in the absence of 

consecutive sentences for 21 separ ate counts, the pen-

al ty could not exceed five years for these offenses 

even if racketeering were established. For mor e ser-

ious offenses, however, the commission's discretion 

will be broader, and in any event the four provisions 

could be made the basis for triggering consecutive 

rather than concurrent sentences. Th us, in m 0 s tin-

stances the commission will have discretion to decide 

whether section 994(h) cases will be subject to moder-

ate or very substantial increases in sentences. 

Increased penalties under the first and fourth 

paragraphs of section 994 (h) seem unlikely to affect 

the charging and bargaining process, because the facts 

triggering them--prior offenses--will be brought to the 

sentencing judge's attention through the presentence 

report. Prosecutor and defense counsel thus cannot ar-

range to avoid the increased penalty; at most they 

could limit its extent by submitting a plea to a less 

serious offense, for which both the basic sentence and 

21. See pp. 30-34 infra. 
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the maximum possible increase would normally be lower. 

Increased penalties under the second and third 

paragraphs of section 994 (h) --cr iminal livelihood and 

racketeering--will have a much more dramatic impact, at 

least if the cOIn.lTIission chooses to make the increased 

penalty a substantial one. Some facts suggesting crim-

inal 1 i vel ihood or r ac keteer ing might emerge from the 

presentence report, but it seems unlikely that the nec-

essary findings could be made without a formal presen-

tation by the prosecutor. The decision whether to 

trigger an increased penalty will thus lie entirely in 

the hands of the prosecutor. In the absence of con-

troIs over the exercise of this discretion, the prose-

cutor will hold a very potent weapon for inducing a 

g u il ty plea, and there will be 1 it tIe bas is for as-

sur ing consistency in the imposi tion of an increased 

22 penalty. 

Single-Number Guidelines: Widtb of the Range 
/' 

While S. 1437 specifies the maximum width of the 

22. Existing law goes even further: increased pen­
al ties for "dangerous special offenders" can be tr ig­
gered o~ly when the government expressly invokes them. 
See 18 U.S.C. § 3575(a). 
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guideline range for t f ·, t 23 erms 0 Impr Isonmen , it does 

not require any minimum amount of flexibility, and the 

Senate report explicitly contemplates that the "range 

may be very narrow where the purposes of sentencing can 

be served by a single sentence or a narrow range 

In an analogous context, and with even less 

support in the leg islative history, the Supreme Court 

has upheld the validity of agency action promulgating 

I I • d l' II •• 1 f . 1 b 2 5 gUI e Ines consIstIng on y 0 a SIng e num er. 

If the commission chooses to adopt single-number 

guidelines, judicial discretion will of course be ex-

tremely constricted, and prosecutorial power corres-

pondingly enhanced. A commission decision to eliminate 

judicial discretion in this area would have somewhat 

less impact than a decision el iminating discretion on 

many other issues, since the extent of the author ized 

range cannot exceed rather limited bounds in any event. 

23. § 994(b)(l) provides that the maximum of the range 
shall not exceed the minimum by more than 12 months or 
25%, whichever is greater. 

24. S. Rep. 95-605, supra note 12, at 1166. 

25. E. I. DuPont De Nemours & Co. v. Train, 430 u.S. 
112 (1977). 
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The decision whether to adopt single-number (or very 

narrow) guidelines may nevertheless be of great conse-

quence in one area--sentences to very short terms of 

imprisonment. Section 994(b)(1) would allow a guide-

line range of, say, three to fifteen months. By choos-

ing to preserve judicial discretion over this range, 

the commission could in effect decide to leave the mix 

of prosecutorial and judicial power, together with the 

resulting uncertainty for the defendant, little differ-

ent in practice from what it is today for certain of-

fenses of low or moderate seriousness. 

Early Release 

Although section 2003(a) requires the trial judge 

to consider the need for a sentence to provide the de-

fendant with rehabilitative treatment, section 994(j) 

appears to negate most of the force of that provision 

by requiring that, guidelines 

reflect the inappropriateness of imposing a 
sentence to a term of imprisonment for the pur­
pose of providing the defendant with needed 
... [rehabilitative] treatment, other than in 
an exceptional case in which imprisonment ap­
pear s to be the sole means of achiev ing such 
purpose and in which the court makes specific 
findings as to that fact. 

The possibility of early release from a term of im-

prisonment is in turn expressly confined to the excep-

\, 

\; 

,1 

" \ 
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tional cases recognized by section 994(j).26 

To what extent will these provisions actually 

restrict the trial judge's discretion to authorize 

ear ly release? If commission guidelines do no more 

than repeat the language of the statutory prohibition, 

it seems apparent that the sentencing court could make 

the "specific findings" rE..:juired by section 994(j) with 

little effective constraint. Prosecution appeals would 

be infreque:1t, and in fact would be bar red if the au-

thor i za tion of ear ly release were cons is tent wi th a 

27 plea agreement. The prospect of winning eligibility 

for early release might therefore provide a powerful 

ind ucement for some defendants to plead guil ty. As 

under current practice, the inducement would be essen-

tially under judicial control, wi th prosecutors par-

tially sharing this power through their ability to make 

sentence recommendations and plea agreements, subj ect 

to judicial approval. 

The commission could, however, take concrete steps 

to enforce respect for the presumption against: early 

26. § 994(b) (2). 

27. See § 3725(b). 
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release. It could, for example, identify expl ici tly 

the types of situations not to be regarded as "excep-

tional." Or, for more cer tain resul ts, it could dr aft 

early-release guidelines that would require offenders 

granted eligibility for early release nevertheless to 

serve their full terms, except in narrowly defined sit-

uations. The latter approach could largely eliminate 

prosecutorial, judicial, and Parole Commipsion discre-

tion in this area. 

Range of Offense and Offender Information 

Sections 994(c) and (d) direct the commission to 

establish categories of offenses and categories of 

offenders. The commission is requirea to base the 

categories on consideration of at least seven specified 

offense factors and eleven specifi8d offender factors. 

Some of the listed factors are quite open-ended, sub-

28 
suming a number of distinct elements, and the commis-

sion is in any event warned "not [to] limit its con­

sideration" to the listed factors. 29 Thus, the commis-

28. One 1 isted' factor, for example, is "the ci rcum­
stances under which the offense was commi tted. " 
§ 994 (c)(2). Moreover, "crimina.1 history," 
§ 994(d) (10), is not limited to prior convictions. See 
S. Rep. 95-605, supra note 12, at 1166 n.ll. 

29. §§ 994(c), (d). 

'. I 
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sion may choose to give dozens of separate elements a 

role in determ ining the ser iousness ca tegor y for the 

offense and for the offender. At the other extreme, 

the commission may choose to make only two or three 

fa.ctors relevant; its statutory obligation is dis-

charged as long as it "considers" the additional fac-

tors and determines that they are not rele-'ant or use-

ful. 30 

Most of the listed factors are ones that ordinar­

ily could be ascertained by the probation service in 

its presentence investigation. If the commi::;sion de-

cided to make such factors the sole basis for deter­

mining offense and offender categor ies, the potential 

for prosecutorial influence could be sharply re­

stricted. 

Some of the offense factors, however, involve 

fa.cts that often could be established only with the co­

operation of the prosecution (e.g., "scope of the crim­

inal en terpr ise") and the same is tr ue of at least two 

of the offender factors--"role in the offense" (at 

least when the role is central and thus aggravating) 

and "dependence on criminal activity for a livelihood." 

30. See S. Rep. 95-605, supra note 12, at 1166 n.ll. 
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To the ex ten t tha t the comm i ssion a ttr ibu ted to these 

factors a major role in determining the offense and of-

fender categories, prosecutorial influence over the 

ultimate sentence would be enhanced. Beyond this, the 

commission might decide that all offense and offender 

characteristics deemed aggravating must be alleged and 

proved by the prosecution. Such a rule would magnify 

prosecutorial power immensely, but this approach might 

nonetheless be cons idered, out of concern for proce-

dural safeguards to control the otherwise substantial 

power of the probation service. 

Aggravating and Mitigating Factors Not Used to Estab­
lish Offense-Offender Categories 

S. 1437 appears to contemplate that nearly all 

conceivable offense and offender variables will be 

considered in establishing the offense and offender 

categories. Factors found relevant will be incorpo-

rated in the guidelines; factors determined not rele-

vant will be given no weight in the guidelines and will 

provide no legitimat.e basis for departures from the 

guidelines. As stated in the Senate report, "[ t] he 

Committee expects the Commission to issue guidel ines 

sufficiently detailed and refined to reflect every im-

portanl factor relevant to sentencing for each category 
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of offense and each category of offender, give appro-

priate weight to each factor, and deal with various 

combinations of factors.,,31 

Unfortunately, the complexity of the task and the 

possible inadequacy of the available information32 sug-

gest that the Senate committee's expectations may prove 

unattainable in pract~ce. It seems likely that many 

important factors will be found to arise quite fre­

quently, but not often enough to establish a valid sta-

tistical or normative basis for determining their pre-

cise relevance in every offense ~nd offender situation. 

For factors not incorporated directly into the 

computation of the guideline categories, two important 

decisions are left to the commission's discretion. 

First, the commission must determine whether the factor 

should be given weight when it is present in particular 

cases. EVlen for a factor of some relevance, the com-

mission could rule that presence of the factor in a 

particular case will not justify departure from the 

31. S. Rep. 95-605, supra note 12, at 1167 (emphasis 
a.dded) . 

32. See PP! 8-9 supra.. 



24 

guideline. 33 Second, for factors that will be entitled 

to weight in particular cases, the commission must 

determine whetner to regulate how they will be weighed. 

At least three possibilities are suggested: 

1. Variation within guideline range. The commis-

sion could specify that certain aggravating or miti­

gating factors provide a proper basis for sentencing at 

the high or low end of the authorized guideline range. 

This system would resemble the present California sta-

tute, in which sentence must be at the midpoint of the 

range, with movement to the specified maximum Dr mini-

mum 

are 

author i zed when aggr avating or mi tig ating fac tor s 

f'ound. 34 

2. Specified departure from guideline range. The 

commission could indicate (by general policy statement 

or, arguably, in the guidelines themselves) that ident-

i fied factor swill j usti fy add ing (or subtr acting) up 

33. The rationale for such a decision would be that 
the relevance of the factor--in terms of the culpabil­
{ty, deterrability, or dangerousness of the offender-­
was outweighed by the danger that divergent responses 
to the factor in individual cases would generate unwar­
ranted disparities. 

34. Cal. Penal Code § l170(b) (West). 
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to x months from the maximum (or minimum) established 

b th 'd I' 35 Y e gUl e lne. 

3. Unspecified departure from guideline range. 

If the commission did not explicity adopt either of the 

preceding solutions, the statute would appear to autho­

rize the trial judge to determine the extent of the 

't d f h 'd l' 36 approprla e eparture rom t e gUl e lne, subject 

only to limited appellate review. 

Where the commission decided not to use a particu-

lar factor to establish guideline categories, a further 

decision to exclude ~ consideration of the factor 

plainly would impose tight r estr i ctions on j ud icia 1 
f"" , 

discretion, thus enhancing the importance::) of charge 

bargaining and magnifying prosecutorial power. In con-

trast, where the commission decided to permit consider-

ation of a particular factor on a case-by-case basis, 

the three approaches outl ined would allow a progres-

35. It could be argued that the x-month adj ustment is 
itself a part of the "guideline" range and thus subject 
to the § 994(b)(1) limit on the total spread between 
maximums and minimums. The courts should, however, re­
ject such a reading since its consequence would be to 
foreclose any limit at all on the extent of departures 
from the guidel ine, once a case presented a factor of 
the kind under consideration. 

36. s. 1437, supra note 4, at § 101 (proposed 28 
u.s.c. § 2003(a)T~ 
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sively greater exercise of judicial discretion. In the 

third approach, judicial flexibility under the highly 

structured guideline system might in practice approxi-

mate that which exists in the totally unstructured 

framework of existing law. 

Inter-District Variation 

The Senate repor t on S. 1437 stresses a t sever al 

points the importance of eradicating sentencing dis­

par i ties amo~g the var ious feder al d istr icts .37 Sev-

eral provisions, howev'er, appear to authorize or even 

invite districts to differ i~ their treatment of iden-

tical offenses. Section 994(c) provides that in estab-
" 

• "..t. 

t :' ~ 

1 ishing caJ:i;egor ies of offense ser iousness, the commis-

sion must consider "the current incidence of the of-

fense in the community and in the nation as a whole." 

Does this clause contemplate establishing a separate 

set of ser iousness rank ing s for each of the feder al 

districts? Or must the commission attempt some other 

method of identifying "communities ," perhaps grouping 

them according to region, population, urbanization, and 

so on? The Senate report is silent on this point, but 

37. See, e.g., S. Rep. 95-605, supra note 12, at 1163, 
1169. -
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it seems that within the foreseeable future the commis-

sion would do well enough to generate a single satis-

factory set of guidelines for the nation as a whole. 

Inevitably, then, if "incidence of the offense in the 

communi ty" is to be considered at all, it will be 

through decisions reache6 by ind i v id ual judges on a 

case-by-case basis. The same must be said of the sec-

tion 994(c) requirements that offense categories be 

based on consideration of the "community" view of the 

gravity of the offense, and on "the public concern gen-

38 
erated by the offense." 

'1'0 insure controls over jUdicial discretion, the 

commission could, after consideration, forbid depar-

tures from national guidelines for any but the most un-

usual local circumstances. Under the terms of S. 1437, 

the decision whether to adopt this approach or autho-

rize greater local variations is left to the commis-

sion's discretion. 

38. §§ 994(c)(4), (5). The commission could mitigate 
this problem by authorizing guideline departures only 
when the distr ict in question has promulgated a local 
rule adjusting the guideline on the baE~s of "community 
incidence" or "community view of the gravity." Even 
this step, however, would not eliminate the loophole 
created by the "public concern" provision, which in 
context appears clearly to refer to factors unique to 
an individual case. 
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Relevance of Guilty Pleas 

S. 1437 nowhere expl ici tly addresses the question 

whether a defendant's decision to plead guilty may be 

treated as a mitigating circumstance. The comm iss ion 

plainly could decide to treat entry of a guilty plea as 

irrelevant to the determination of sentence. A cornrnis-

sion decision to authorize leniency for guil ty pleas, 

in contrast, would be somewhat difficult to justify in 

terms of the sentencing criteria established by the 

bill--the "remorse" rationale appears unavailable,39 

39. Section 994(d) lists factors that must be consid­
ered in establishi.ng categor ies of offenders, but 
nei ther the fact of- a guil ty plea nor the presence of 
"remorse" is mentioned. The only 1 isted factor argu­
ably related to the remorse rationale would be the de­
fendant's "mental and emotional condition to the extent 
that such condition mitigates the defendant's culpa-
bility or . J • is otherwise plainly relevant." § 994 
(d)(4). The Supreme Court, in upholding the constitu­
tionality of leniency for guilty pleas in Brady v. 
Uni ted States, accepted as permissible the assumption 
that the defendant pleading guilty "demonstrates by his 
plea that he is ready and willing to admit' his crime 
and to enter the correctional system in a frame of mind 
which affords hope for success in rehabilitation over a 
shorter per iod of time than might otherwise be neces­
sary." 397 u.S. 742, 753 (1970). 

It seems doubtful, however, that the commission 
could defend guil ty plea discounts on this basis. The 
Brady rationale justifies longer sentences following 
tr ial by' the need for a longer per. iod for rehabil i ta­
tion~ but S. 1437 explicitly forbids imposition of a 
pr ison term for the purpose of rehabil ita tion, except 
under unusual circumstances. § 994 (j) • And even if 

1 
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and none of the specific textual provisions would pro-

40 
v ide the' necessar y suppor t. However, because the 

offense and offender factors specified in the bill are 

not intended to be exclusive, 41 the commission could 

treat a guilty plea as an additional relevant circum-

stance. The bill requires that any such additional 

circumstances be justified in terms of the general 

the statute permitted prospects for rehabiltation to be 
considered, the theory that a guilty plea with any fre­
quency indicates "remorse" or amenability to rehabili­
tation has its own problems. Whatever one may think of 
Br ady and the Supr erne Cour t' s deference to the leg is­
lative judgment considered to be at issue in that case, 
i~ is an altogether different matter for an administra­
tive agency with expertise in sentencing to endorse a 
rationale so widely rejected and even ridiculed by in­
formed observers. 

40. It does not seem tenable to argue that guilty plea 
discounts could be justified by the "available capa­
city" requirement of § 994(g), since in context this 
provision seems to refer only to correctional facili­
ties rather than courts. See S. Rep. 95-605, supra 
note 12, at 1167-68. The provisions exempting bar­
gained sentences from the right of appeal, ~§ 3725 
(a),(b), also cannot plausibly be invoked to justify 
plea discounts; the considerations prompting restr ic­
tions on appeal are of course entirely different from 
those determining what the trial court's judgment 
should be on the merits. The § 101(c) objective of 
fair and "expeditious" procedures appears relevant on!y 
to the procedural sections of thp. code and should not 
serve as a valid predicate for manipulating the appro­
pr iate sanction; goal s for the latter are speci f ied 
only in § lOl(b). 

41. See S. Rep. 95-605, supra note 12, at 1169. 
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purposes of punishment enumer a ted in section 101 (b) , 

but the section 101 (b) goal of establ ishing sanctions 

adequate for deterrence could provide a plausible, 

though not uncontroversial, basis for discounting the 

42 
sentence following fast and sure disposition by plea. 

If the commission chooses to treat a guil ty plea 

as a legitimate mitigating factor, it would have to de-

cide upon the precise way in which the sentencing deci­

sion would be affected. As already ind icated, 43 the 

commission could permit progressively greater degrees 

of judicial discretion by authorizing mitigation in the 

form of: 

reduction of sentence to the lower end of the 
authorized range 

reduction of sentence to a specified term below 
the authori~ed minimum, or 

reduction of sentence by an unspecified amount, to 
be determined in the trial judge's discretion. 

Multiple Counts and Charges 

The commission will have considerable discretion 

in determining whether to authorize or even require 

42. ABA Proj ect on Standards for Cr iminal Justice, 
Standards Relating to Pleas of Guilty § 1.8(a)(i) (Mar. 
1968) (approved draft). 

43. See pp. 24-26 supra. , 
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incremental penalties (including consecutive sentences) 

following conviction on multiple counts or charges. 

Section 994(p) requires that general policy statements 

promulgated by the commission include a policy limiting 

consecutive terms tor both a general offense and "a 

specific prohibition encompassed within the general 

prohibition." The effect of this requirement is ex-
'I 

ceedingly limited since it applies only to lesser in-

cluded offenses, 44 since it will only in the ad-appear 

visory policy statements, and since the nonbinding 

"" " "d b 1 h"b" " ,,45 Ilmltatlon nee not e a comp ete pro 1 ltlon. 

Section 994 (k) has the potential for broader ef-

fect. It requires that both sentencing and parole 

guidelines "reflect the appropriateness of imposing an 

incremental penalty for each offense in a case ... of 

mul tiple offenses committed at different times." The 

commission remains free, however, to make the incremen-

tal penalty either very modest or quite severe. The 

commission will also have to decide when offenses 

44. This term is to be understood in a broad rather 
than a technical sense. See. S. Rep. 95-605, supra 
note 12, at 1169. 

45. ld. 
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should be deemed committed at "different times." Sup-

pose, for example, that a taxpayer conceals illicit 

income from a particular source dur ing three consecu­

tive tax years. Are these offenses committed "at dif-

ferent times," or are they part of the same transac-

tion? How should section 994(k) apply in the case of a 

public official convicted of receiving, say, 100 sepa­

• rate bribes all paid (perhaps by unrelated sources) for 

a similar purpose? Wjll the answer in either case de-

pend on whether a single conspiracy over the period is 

alleged or proved? The statutory language, as well as 

the policy of assuring some deterrence for subsequent 

offenses, would suggest that each count in such cases 

requires an additional penalty. The commission could, 

however, reasonably reject this approach on the ground 

that it may artificially split a single course of con-

duct or require inappropr iately severe penal ties in 

certain cases. 

Over the range of issues to be faced under sec-

tions 994(k) and (p)--as well as in areas not directly 

governed by either provision--commission decision~ may 

require substantial incremental penalties in most cir-

cumstances, or foreclose significant incremental penal-



33 

ties in most circumtances. Between these extremes, the 

commission could choose a more even balance between 

situations 

penalties, 

the choice 

judge. 

requir ing and those foreclosing add i tional 

or it could decide not to decide, leaving 

within the discretion of the sentencing 

The impact of cOJ'(lmission decisions in this area 

upon the allocation of sentencing discretion will be 

momentous. To the extent that the commission forbids 

incremental penal ties in recurr ing multi-count si tua­

tions, it could substantially restrict the significance 

of the prosecutor's charging decision and sharply limit 

the available areas for plea negotiation. On the other 

hand, if incremental penal ties were required, the 

prosecutor's control 

be greatly enhanced. 

over the ul timate sentence would 

Finally, to the extent that the 

commission leaves the matter for decision at the time 

of sentencing, existing judicial discretion would be 

largely preserved or even extended--guidelines would 

I imi t the judge to a sentence wi thin, 

month range for each count, but the 

consecutive and concurrent sentences 

say, a twelve­

choice between 

could in effect 

enable the judge to choose between a sentence of per-
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haps one year at the minimum and twenty years at the 

maximum.
46 

Since the bill also would permit the sen-

tencing judge to foreclose early release on parole, the 

judge's unrestricted power to determine the prison term 

served would actually be greater than it is in a 

comparable situation under current law. 

46. Br ibery, for example, is a. Cl ass C felony orc:1i­
narily subject to a maximum of ten years' imprisonment. 
But where consecutive sentences on separate counts are 
imposed, the total penalty is limited only by the maxi­
mum prov ided for the nex t highest offense class ( see 
§ 2304 ( c) ), in this case the twenty-year max imum pre­
scribed for Class B felonies. 
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II. FIVE GUIDELINE MODELS 

The preceding section identified a mul titude of 

important issues to be faced in formulating the guide­

lines. Of these, t~n were singled out as particularly 

significant for determining the mix of prosecutor ial 

and judicial di~cretion. Most of these issues offered 

not just two alternative solutions, but a continuum of 

possibilities. In some cases! there are at least three 

or four essentially different approaches. The number 

of distinct guideline combinations available, in terms 

of just these ten variables, is astronomical. 

Over the range of diverse solutions discussed, 

however, certain tendencies recur. Many of the avail­

able solutions seem likely to leave very wide latitude 

to sentencing judges; others tend to confine judicial 

discretion narrowly while leaving critical decisions to 

the discretion of the prosecutor; a third group seems 

likely to impose significant contraints upon both 

prosecutors and judges. 

Th~s section postulates guideline models in which 

the open issues are resolved either by (;onsistently 

preserving or by consistently restricting judicial dis-

35 



36 

cretion. In the latter category, some of the models 

also restrict prosecutorial discretion, while one model 

does not. In designing each model so that a particular 

allocation of discretion is systematically favored, I 

do not intend to suggest that the commission should or 

would resolve every open issue in terms of a single ob­

jective, to the exclusion of all other relevant consid­

erations. The criteria determining th~ proper solution 

for the various issues, discussed fully in the pre­

ceding sections, differ from issue to issue and in some 

cases are wholly unrelated to one another. On the 

other hand, the allocation of discretion, since it is 

critical to the elimination of disparity, is itself a 

leg i timate cr iter ion of decision, one indeed to which 

the Senate bill requires the commission to pay "part.i­

cular attention.,,47 The commission's conclusions con-

cerning the appropriate allocation of discretion could 

thus tecome the governing factor in its choices--not 

only when other guides to decision are inconcl usive, 

but in virtually all contexts. Thus, the models should 

be regarded not as hypothetical "extremes" chosen 

solely for vivid illustJation but as realistic 

47. § 994(f). 
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I options that a responsible commission might choose to 

adopt. 

The pr incipal features of each model are briefly 

described here, and the next section traces the likely 

patterns of plea barga:'ining and sentencing dispar i ty 

under each model. Complete guideline tables for the 

models, covering most of the important federal of-

fenses, are set forth in detail in the appendices. 

Guidelines Preserving Judici~l Discretion 

Model A: Maximum JUdicial Discretion 

In Model A, guidelines dictate the in-out decision 

only for the relatively small group of cases clearly 

requir ing either impr isonment or release. Many non-

violent offenses are treated as "serious," so that even 

first offenders are subject to the judge's discretion-

ary in-out decision. Relatively few factors determine 

the appropriate offense and offender categories, but an 

extensive list of additional aggravating and mitigating 

circumstances is available, and it incl udes both com-

munity factors and--in mitigation--the entry of a 

guilty plea. Where any such factor is found applica-

ble, departure from the/guidelines is authorized to an 

extent determined by the sentencing judge. Guideline 
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ranges for imprisonment provide maximums at least 

twelve months greater than the minimums, even for the 

shortest authorized terms. The decision whether to im­

pose Gonsecutive sentences on multiple counts is left 

to the judge's discretion. There is a presumption 

against eligibility for early release, but its applica­

tion is entrusted to the sentencing judge. 

Model B: Partial Judicial Discretion 

Model B is identical to Model A, except for three 

important modifications. The in-out decision is with­

drawn from j ud icial discretion in most instances, and 

both community factors and entry of a guilty plea are 

withdrawn from the list of circumstances justifying 

departure from the guidelines. 

The rationale for these modifications can be 

briefly stated. Preservation of judicial discretion in 

each of the three areas, as contemplated by Model A, 

was defensible under the statute but perhaps only 

barely so. De f ini ti ve r esol ution of the in-out 

question was perhaps the single most important goal of 

the sentencing provisions of S. 1437. 48 An allowance 

for community factors, although contemplated in one 

48. See S. Rep~ 95-605, ,supra note 12, at 11,6':1. 
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portion of the bill, poses such an obvious threat to 

the goal of uniformity that commission approval for 

this particular form of discretion seems less likely 

than for some others. Mi tigation for guil ty pleas is 

controversial under any circumstances and, in the ab-

sence of controls over its extent, would almost cer-

tainly defeat hopes for significantly reducing dispar­

ity. (A guilty plea discount that is authorized but 

regulated in its extent is included in Model E.) 

While Model A remains sufficiently plausible to 

requlre consideration, Model B deserves exploration as 

a somewhat more likely solution. Model B is also im-

portant as a vehicle for determining whether such a 

"compromise" approach to preserving judicial discretion 

would in fact moderate any of the extremes that might 

emerge under Model A, or whether the significant areas 

of discretion remaining under Model B would simply 

provide a different process through which virtually the 

same results could be generated. 

Guidelines Restricting Judicial Discretion 

Model C: Minimum JUdicial Discretion; Maximum Prosecu­
torial Discretion 

In Model C, guidelines definitively resolve the 

in-out decision, and in many instances a small/shift in 
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offense or offender seriousness shifts the recommended 

sentence from probation to impr isonment. Many non-

violent offenses are considered serious, and thus may 

tr igger sentences to impr isonment. Substantially in-

creased penal ties are required upon proof of cr iminal 

livelihood or racketeering. Both offense and offender 

seriousness categor ies are determined by an extensive 

list of criteria, many of them requiring allegation and 

proof by the government. Recurring types of additional 

aggravating or mitigating circumstances, including com-

munity factors and entry of a guilty plea, are explic­

itly excluded as a basis for departure from the guide-

lines. Guideline ranges for imprisonment are very 

narrow, in most cases authorizing only a single term of 

months. Incremental penalties are required on multiple 

counts under most circumstances. Early release is gen-

erally foreclosed by parole release guidel ines, even 

for offenders granted eligibility for early release by 

the sentencing court. 

Model D: Minimum JUdicial and Prosecutorial Discretion 

In Model D, most in-out' decisions are again re-

solved definitively in the guidelines, but unlike the 
I 

Model C sol utions, here broad groups of offense cate-
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gories are treated similarly, with either imprisonment 

or probation required in all cases. Thus, the in-out 

choice is no longer determined by the fine grading of 

decisions that are dependent, for example, upon the 

precise value of the property stolen. Most nonviolent 

offenses are treated as nonser ious, so that probation 

is mandated for first offenders. Both offense ~nd of-

fender categories. ar.e determined only by factors 

readily ascertainable by the probation service, and 

increased penal ties are limited to small incremental 

ones in cases of criminal livelihood or racketeerin'::i. 

Recurring types of aggravating and mitigating circum-

stances, including communi ty factors and entry of a 

guilty plea, are explicitly excluded as a basis for 

departure from the guidelines. Guideline ranges for 

imprisonment are very narrow, often authorizing only a 

single number. Incremental penalties after conviction 

on multiple counts are generally barred, and early re-

lease is generally foreclosed by the parole rele~se 

guidelines. 

Model E: Minimum Judicial and Prosecutorial Discre­
tion; Guilty Plea Discounts Authorized 

Model E is identical to Model D, with one excep-

tion. In Model E a guilty plea is treated as a miti-
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gating circumstance with a controlled effect. A varie­

ty of techniques could be used for stating the precise 

extent of the guilty plea discount. The approach se-

lected here is to treat a guilty plea as a factor con­

tributing a defined number of points to the offender's 

II sal ient factor score." (The sal ient factor score is 

the total that is obtained by adding all points awarded 

for favor able offender char acter istics; it is used to 

determine the guideline offender category.) 



III. IMPLICATIONS OF THE GUIDELINE MODELS 

This section explores the impact of S. 1437 on the 

behav ior of prosecutor s, defense counsel r 'and j udg,es. 

We are interested in determining for each of the five 

proposed models how much discretion will exist, where 

that discretion will lie, and how well it is likely to 

be exercised. 

It is apparent that even speculative answers to 

these questions are dependent upon the particular crim­

inal episode under consideration; generalization--even 

in the context of a relatively specific model--seems 

hazardous at best. The range of possibilities may, 

however, be illustrated by a selection of typical fed­

eral offenses. For this purpose, I consider here five 

hypothetical crimes--three white-collar cases involving 

first offenders r and two robbery cases with offenders 

of different backgrounds. 

Bribery A involves a single count charging a pri-

vate citizen with paying $15,000 to a government con­

tract officer. Under S. 1437, the charge constitutes a 

Class C felony but it can be reduced to graft, a Class 

E felony. Under cur rent law the of'cense car r ies a 

43 
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fifteen-year maximum, but it can be reduced to one 

. t . 49 carrYlng a wo-year maXlmum. The defendant has no 

prior record or other unfavorable offender character-

istics. 

Bribery B involves a legislative aide charged in 

ten counts with receiving ten separate payments of 

$2,000 each, from unrelated individuals. As in bribery 

A, each count constitutes a Class C felony under 

S. 1437 and carries a fifteen-year maximum under 

current law. Here the maximum likely charge reduction 

includes not only downgrading the charges to graft, but 

also dismissal of up to nine of the counts. The de-

fendant has no pr ior record or other unfavorable of-

fender characteristics. 

The income tax case involves three counts charging 

that the taxpayer evaded $20,000 of taxes in each of 

three consecutive tax years. Each count constitutes a 

Class D felony. The prosecutor can adjust the charges 

by dismissing two counts, but no downgrading of the 

charged offenses appears available. 50 Undercurrent 

49. 18 U.S.C. §§ 20l(b),(f)§ 

50. See S. Rep. 95-605, supra note 12, at 425, noting 
the intention that the tax evasion felony provision of 
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law, each count would be punishable by up to five years 

in prison,5l and in addition to dismissing two of the 

counts, the charges could be reduced to filing a fraud­

ulent return, an offense punishable by up to one year's 

., t 52 IlTIprlSOnmen . Again, the defendant has no prior 

record or other unfavorable offender characteristics. 

The two robbery cases are straightforward--X and Y 

allegedly entered Q bank, carrying firearms, and made 

off with $15,000 in cash. Each is charged with rob-

pery, a Class C felony; theft under $100,000, a Class D 

felony; possession of a firearm, a Class C felony; use 

of a weapon, a Class D felony carrying a mandatory 

minimum; and conspiracy, here a Class C felony. Under 

current law, the armed robbery charge alone would carry 

. 1 f' t 53 a potentIa twenty- Ive-year sen ence. The prosecu-

s. 1437 (§1401) replace a number of the criminal pro­
visions of title 26, including the two principal lesser 
included offenses, 26 U.S.C. §~ 7206(+), 7207. 

51. 26 U.S.C. § 7201. 

52. 26 U.S.C. § 7207. 

53. 18 U.S.C. § 2113 (d). In addition Y would be sub-
ject to additional penalties as a "dangerous special 
offender, II under 18 U.S.C. § 3575. 
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tor could conceivably dismiss all but the theft charge, 

thus downgrading the case to one Class D felony count 

under S. 1437 or a ten-year maximum under current law. 

X has no pr ior record; Y has bvo conv ictions with one 

incarceration when he was twenty-two yea,rs olil, and a. 

history of drug dependence. 

In analyzing thE!Se cases, our first obj ective is 

to examine the sentences available for the initial 

charges under current law and under each of the five 

models. This analysis will indicate the range of 

choices available to the trial judge upon conviction on 

all counts, and the range of bargaining outcomes avail-

able to opposing counsel in courts will ing to accept 

definitive agreements or recommended dispositions. Our 

second objective is to determine for each case the sen-

tences available when prosecutors use their charge-

reduction power to influence the range of dispositions 

available to the judge. 

Table 1 displays the resul ts of this analysis. 

For current law and for each of the five models, two 

vertical columns are provided; the left-hand column in-

dicates the sentencing range available after rionviction 

on all counts, the right-hand column indl~ates the sen-

'1 
! 

AVAtLABLE $ENTtNCE RAHGES (~n months) 

CURRENT LAW MODEL A MODEL B MODEl, C MODEL D MODEL E 

All Charge 
Counts Reduction 

All Charge All Charge 
Counts Reduction Counts Reduction 

All Charge 
Counts Reductionb 

All Charge All Charge 
Counts ReductionS Counts Reduction 

Bribe!i: A 

Max. possible 0-180 0-24 0-120 0-24 0-120 0-24 16 0 0 0 11 0 
Likely 0-22 0-15 0 0 16 0 0 0 11 0 
Guideline 0-17 0 0 0 16 0 0 0 :L1 0 

Bribe!i: B 

12c Max. possible 0-1800 0-24 0-240 0 .. 24 0-240 0 .. 24 16 0 0 15 0 
0-22 0-15 0-22 0 16 0 12c 0 i5 0 Likely 

Guideline 0-17 0 0 0 16 0 J 0 15 0 

Income Tax 
16d 0-12 0-51 0-17 0-51 0 19 0 12 0 0 Max. possible 0-180 
16d 0-17 0-22 0 19d 0 12 0 0 Likely 0-22 

0 0 12 0 15 0 Guideline 0-22 0-17 0-22 16 

""" Robbe!i: X --.I 

Max. possible 0-300 0-120 24-240 0-60 42-240 0-60 64 11 48 0 56 0 
Likely 24-82 0-22 42-82 0-22 64 11 48 0 56 0 
Guideline 24-54 0-17 42-5~ 0-17 64 11 48 0 56 0 

Robbe!i: Y 

Max. possible 0-600 0-120 24-240 12-60 54-240 12-60 100-110 34 76 28 88-92 23 
Likely 24-16~ 12-60 54-169 12-60 100-110 34 7'6 28 88-92 23 
Guideline 24-66 12-34 54-66 12-34 100-110 34 76 28 88-92 23 

a Includes defendant's coope~ation as a mitigating factor. 

b Includes plea of guilty in the salient ff.lctor computation. 

c Since the guidelines require cumulative penalties without addressing the situation in which the most serious offense 
calls only for probation, the judge can choose to implement the requirement by raising the offense seriousness to the 
next highest category. 

d Treating the case as a $60,000 tax evasion transaction rather than three $20,000 counts with cumu1ative.penaltie~. 
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tencing range available after the maximum likely charge 

reduction. 

The determination of the available sentencing 

range requires making many assumptions, even within the 

context of a relatively specific model. For this rea­

son, the table includes not one but three possibly rel­

evant sentencing ranges--a "guideline" range, a "like­

ly" range, and a "maximum possible" range. The "guide­

line" figure is that resulting from the assumption that 

the judge will stay wi thin the applicable guideline 

range, applying only increments and adjustments re­

quired by the accompanying instructions. The "likely" 

figure is produced by the assumption that the judge 

will adhere to the spir i t of the gu idel ine system but 

utilize discretionary power, where granted by guideline 

instructions, to make reasonable departures from the 

indicated guideline range. The "maximum possible" fig­

ure resul ts from the assumption that the judge may 

util ize discretionary power, where granted by the 

guidelines, to make the greatest authorized departure 

from the guideline range. Even the max imum possible 

figure, however, assumes only the exercise of discre­

tion when specifically authorized by guideline instruc-
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tions; it does not indicate the additional possibili­

ties available if the judge invokes factors allegedly 

not considered in the guidelines, in order to go beyond 

the adjustments authorized by the guidelines them­

selves. 

The following sections summarize the conclusions 

to be drawn from each of the five models. 

Guidelines Preserving JUdicial Discretion 

Model A 

The Model A guidelines are designed to preserve 

j ud icial discretion to the greatest extent allowed by 

S. 1437. Table 1 provides a basis for determining 

whether a Model A sentencing system would, in fact, 

differ at all from the sentencing system of present 

law. 

Even on the assumption that judges may make the 

"maximum possible" departures from the guidelines, the 

sentencing range available would be uniformly narrower 

than it is under existing law. On paper, the impact of 

S. 1437 on reduc ing j ud icial discretion thus appear s 

far from negl ig ible even under Model A... This appear­

ance is misleading, however, in several respects. 

First, it seems doubtful that the extremely long sen-
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tences foreclosed by the model are in fact imposed with 

any frequency in the current system. The model there­

fore probably does not significantly narrow the range 

of sentences likely to be imposed in practice. In ad­

dition, because s. 1437 permits the judge to foreclose 

early release on parole, Model A would actually enhance 

judicial discretion in several instances. For br ibery 

A and robberies X and Y, the judge can require that the 

defendant actually serve a longer sentence than he 

could effectively impose under current law (assuming 

that in the current system the Parole Commission would 

grant release after service of one-third of the maximum 

term) . In the other instances, judicial discretion 

under existing law is somewhat broader than under Model 

A, even after. the current possibilities for early re­

lease are considered. On balance, Model A does not ap­

pear to reduce, in any conc~ete way, the range of pos­

sible sentencing outcomes or the potential for dispar­

ity in sentencing;· 

In two ways, however, Model A may offer some pros­

p e c t for s i g n i f i can t c han g e inc u r r e·n t p '[ act ice • 

First, by reducing the availabil i ty of extremely long 

sentences, Model A removes a threat that, although es-
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sentially "theoretical," may currently play an impor-

tant role in inducing many guil ty pleas. A test of 

practice under Model A might provide a measure of the 

extent to which the model would significantly change 

both defense pe~ceptions of the relevant risks and ac-

tual defense behavior. 

Second, the "maximum possible" discretion allowed 

by Model A could prove less important in practice than 

the "likely" figure. To the extent that judges chose 

to or felt constrained to conform to the spirit of the 

guidelines system, and thus operate within the "likely" 

limits, the range of available sentencing possibilities 

would be significantly reduced. Wi thin the available 

range, moreover, the choice of sentence would be made 

essentially by the court--the judge could accept a de-

finitive plea agreement if he or she chose, but other-

wise, even after charge reduction, the range of avail-

able sentencing options would remain wide. In fact, 

the "likely" range is nearly as wide after charge re-

duction as before, except for the two robbery cases, 

where the importance of charge reduction results 

largely from factors extraneo~s to Model A. 54 

54. The weapons count in the two robbery cases carries 
a mandatory minimum and must run consecutively with any 
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From the defendant's perspective, a reasonably 

solid expectation of "likely" jUdicial behavior would 

substantially reduce potential exposure in the event of 

conviction on all counts and would thus appear to re-

duce pressures to plead guilty. Of course, prosecutors 

could still offer agreements for definitive or recom­

mended sentences, but the alternative of rejecting any 

prosecution proposal would be far less dangerous than 

under current law. The resul t might be a decrease in 

the proportion of guil ty pleas, some increase in the 

concessions offered by the prosecution to maintain the 

flow of pleas, or some combination of the two. 

Although Model A fails to provide guidance for the 

in-out decision, and in other respects preserves a good 

deal of judicial discretion, this model could substan-

tially narrow the potential boundaries of that discre-

tion. Nevertheless, Model A's success in eliminating 

unwarranted dispar i ties would be incomplete at best, 

and in the event of judicial attitudes less receptive 

to the spirit of the guidelines system, Model A might 

in fact yield no improvements at all. 

other sentences imposed. See § 1823 (b) • The el imina­
tion of judicial discretion and concomi tant expansion 
of pros~cutorial power here flow directly from S. 1437, 
regardless of the form of the implementing g~idelines. 
See also § 1811 (comparable provision fc~ serious drug 
offenses) . 

I 
/:., 
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Model B 

Model B closely follows Model A, and much of what 

has been said about the latter is equally applicable 

here. To the extent that judges would be willing to 

sentence in the "maximum possible" range, Model B would 

bring little significant reduction in the discretion 

available under current law. If, however, judges felt 

constrained to stay within "likely" limits, a signifi­

cant reduction in judicial discretion would be 

achieved. 

Model B seeks to improve upon the prospects for 

uniformity in Model A by three devices. Community fac­

tor sand guil ty pleas are removed from the 1 ist of 

approved aggravating and mitigabing circumstances, and 

the in-out decision is resolved over a very wide range 

of cases. 

The difference wi th respect to communi ty factors 

is not well tested by the five sample cases, or perhaps 

by any "typical" offenses. The restr iction on llse of 

communi ty factors might make "max imum pospible" sen­

tences less likely under Model B than under. Model A, 

but this point seems wholly speculative. The differ­

ence between Model A and Model B in this respect would 

have to be ascertained by experience. 
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The difference with respect to guilty pleas seems 

inconsequential since Model B authorizes so many other 

leg i timate grounds for sentence concessions, even in 

the absence of charge reduction by the prosecutor. 55 

As a result, plea bargaining could take the form of de-

finitive agreements, nonbinding recommendations, tacit 

j ud icial concessions, or charge-reduction agreements. 

This represents, of course, no change from the options 

available under current law, but at lea.st the absence 

of a guilty plea concession does not (as in some reform 

proposals} have the paradoxical effect of forcing all 

bargaining to occur through charge-reduction conces­

sions controlled by the prosecutor. In fact, the pros-

ecutor's leverage in practice could actually be reduced 

by the diminished danger of a very high sentence after 

conviction at trial. 56 

55. A more significant difference between the models 
could, however, be observed for offense-offender com­
binations in which Model B requires some imprisonment 
even after maximum charge reduction (e.g., a case where 
the offender's salient factor score is "poor"). Here 
the withdrawal of "guilty plea" from the list of miti­
gating factors could prevent the prosecutor or judge 
from reducing the sentence to probation in exchange for 
a plea. 

56. See p. 52 supra. 
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The greater specificity with respect to the in-out 

decision ,tj3nerates more significant differences. In 

bribery A, the model forecloses imprisonment even after 

conviction on the or ig inal charge (at least under the 

"likely" assumption). Such a result raises an obvious 

question concerning the possible inappropriate leniency 

of the sanction and suggests that the tendency for 

judges to move to "maximum possible" behavior could in­

crease, particularly after conviction in contested 

cases. The guideline mandate for an "out" decision 

might therefore simply increase the incidence of guide­

line departures, force taci t penal ties for refusal to 

plead guil ty, or perhaps both. If these poss ib il i ties 

failed to arise (or could be prevented) the incidence 

of not-guilty pleas in such cases might be expected to 

increase. 

The income tax and bribery B cases illustrate. 

another facet of the problem. In these cases imprison­

ment is possible on the original charges but a charge­

reduction agreement can essentially guarantee proba­

tion. Where prosecutors were willing to make offers of 

this kind" therefore, pressures to plead guil ty would 

be relatively intense, and judicial control 'Over sen .... 
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tences in guil ty plea cases would be vastly reduced 

from that available in comparable situations both under 

Model A and under current law. The result is particu-

lar ly str i king in the income tax case, since S. 1437 

eliminates two of the lesser included offenses avail­

able under current law, 57 and thus, on its face, ap-

pears to restrict the charge-reduction leverage of the 

prosecution. But even the current misdemeanor charge 

of filing a fraudulent return leaves the judge free to 

impose up to a year's imprisonment; under Model B the 

prosecutor can, without reducing the statutory charge, 

decrease the ser iousness of the offense category and 

insure probation. 

Ironically, the result of greater specificity re­

garding the in-out decision could be an increase rather 

than a decreasp. in unwarranted disparities in the 

granting of probation. Experience under Model B would 

be necessary to verify this expectation, but to some 

extent the d ifficul ty seems inherent. Guidelines re-

quiring impr isonment even after charge reduction seem 

unlikely for most nonviolent federal offenses, particu-

larly given the statutory mandate of probation for 

57. See note 50 supra. 
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first offenders convicted of "nonserious" offenses. 

Conversely, guidelines requiring probation even before 

charge reduction can rarely be expected, at least for 

cases in which the initial charges are serious. Inevi­

tably, then, the guideline sentences must in most situ­

ations move from impr isonment to probation as charges 

are reduced: the decision whether to grant probation in 

such situations will lie exclusively with the United 

States attorney, at least in the absence of controls 

over the prosecutor's charge-reduction decision. 

Guidelines Restricting JUdicial Discretion 

Model C 

Model C posits commission decisions that elimi­

nate, wherever possible, the kinds of discretionary 

judicial decisions that pose a threat to uniformity in 

sentencing. As table I indicates, judicial discretion 

is in fact dramatically reduced by comparison both with 

current law and with Models A and B. As a result, dis­

parity~ould be sharply reduced or even eliminated with 

respect to sentences imposed after conviction on all 

counts, whether or not such conv ictions resul ted from 

guilty pleas. On the other hand, precisely because the 

sentence follows almost automatically, given the of-
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fense of conviction, concessions for a guilty plea can 

be achieved only by reduction of the charges. Unjer 

current law (and Models A and B) sentencing power in 

guil ty plea· cases is shared by prosecutor and judge, 

with the judge having some influence over the mix. But 

Model C would make the prosecutor the sole arbiter of 

sentence in guilty plea cases, at least in the absence 

of techniques for judicial control over charge-

reduction decisions. This feature of Model C suggests 

that the effort to tightly constrain judicial discre-

tion could in fact reduce the visibility of the rele-

vant sentencing decision, decrease accountabil i ty and 

controls, and greatly increase sentencing disparities. 

An important qualification, howev~r, is necessary. 

The restriction of judicial discretion and elimination 

of the risk of the unusual severe sentence could 

greatly reduce the fear of standing trial, at least for. 

some defendants. Conversely, the prosecutor's 

increased ability to insure a readily measurable 

sentencing concession could enhance the incentives to 

plead guil ty for other defendants. . It cannot, there-

fore, be assumed that guilty pleas would continue to be 

tendered at the same rate as under present law. If the 

t 

i 
I 
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plea rate increased, prosecutorial influence over sen-

tencing would of course be extended even further. But 

if the plea rate decreased, any harm to the quality and 

uniformity of sentencing in guilty plea cases (already 

heav ily subj ect to prosecutor ial control) could con­

ceivably be offset by the value of more rigorous guilt 

determinations and more uniform sentencing decisions in 

the increased number of contested cases. Under these 

conditions Model C could generate improvements not at­

tainable under current law or under Models A and B. 

Nevertheless, in the absence of evidence concerning the 

ul timate impact of restr icted j ud icial discretion on 

the guilty plea rate, the dangers associated with Model 

C greatly outweigh the potential benefits. 

Model D 

Model D seeks to combine tight restrictions on 

judicial discretion with a guideline structure that 

minimizes prosecutorial power--fewer grading categories 

are authorized, and the distinctions among them are 

less dependent upon factors wi thin prosecutor ial con-

trol. Analysis of the five sample cases suggests that 

this effort c;:ln only be partially successful in pre-

venting prosecutorial dominance of the sentencing de-

cision. 
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In bribery A, impr isonment is not available even 

after conv iction on the initial charge. The lever age 

that was available to the prosecutor in Model C is thus 

eliminated for this offense, while the risk of dispari-

ties in judicial treatment posed by Model B are also 

largely eliminated. Thus, Model D could well promise 

success in achieving uniformity here, though of course 

at the substantial cost of essentially foreclosing any 

prospect of imprisonment for first offenders committing 

this offense. 

In all the other offenses, charge-reduction deci-

sions still have a major impact on the applicable sen-

tence. As in Model C, sentencing in these cases will 

become almost entirely a prosecutorial function, at 

least in uncontested cases. Model D does, however, 

differ from Model C in offering fewer significant 

charge-reduction options. 58 The absence of a smoothly 

integrated set of potential bargaining outcomes in 

58. In the income tax case, for example, the only 
options appear to be a 12-month sentence on all counts, 
or probation if even one count is dropped. Robbery X 
offers four possibilities but there are substantial 
gaps between them: 48 months on all counts, 24 months 
if either the robbery or weapons count is dropped, 12 
months on firearms possession and theft, or proba tion 
on firearms possession or theft alone. 
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Model D might change the guil ty plea rate in some 

rather clear way, or it might simply create an unstable 

si tuation in which the extent of concessions offered 

(and the will ingness of defendants to plead guil ty) 

fl uctuated sharply from offense to offense and from 

time to time. 

For this reason it seems far from clear that Model 

D! with its effort to limit the impact of charge-

reduction decisions, is in fact preferable to Model C, 

in which these decisions have enormous influence. The 

effort to dampen the effect of charge-reduction deci-

sions seems to complicate bargaining without really 

controlling the prosecution or diminishing its power. 

If techniques cannot be developed to control charge-

reduction decisions directly, it might prove preferable 

simply to accept substantial discretion lodged ei ther 

with the court (Models A and B) or with the prosecutor 

(Model C). 

Model E 

Model E is identical to Model D, except that a 

concrete sentencing concession is granted to defendants 

who plead guilty. Because of the particular construc­

tion of Model E, the potential exposure for defendants 
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who do n0t plead guilty is actually higher than for the 

compar able Model D cases, and in one case the guid e-

lines require eleven months' 

that would draw probation in 

inescapable results, but if 

impr isonmen t for a case 

Model D. These are not 

the sentence for guil ty 

plea cases is set at an "adequate" level and if the 

discount itself is not inconsequential, the prescribed 

sentence for the relatively few contested cases must in 

one way or another become a severe one. 

Model E reduces to some extent the importance of 

charge-reduction bargaining by enabling the defendant 

to obtain a predetermined concession after pleading 

guil ty on all counts. The sentence reductions (not 

shown in table 1) would be from 11 months to probation 

in bribery A, from 15 to 12 months in bribery B, from 

16 to 12 months for the income tax case, from 56 to 48 

months in robbery X, and from between 89 and 92 months 

to 68 months in robbery Y. Where these concessions did 

not suffice to induce a guilty plea, however, the 

prosecutor would remain free to offer additional incen­

ti ves by red ucing the charges; the potential range of 

inducements to plead guilty remains essentially the 

same as in Model D. Under these conditions it is dif-
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ficult to see what the plea discount can accomplish, 

apart from offering an additional set of potential sen-

'tencing outcomes and thus smoothing out some of the 

discontinuities in the range of agreements available 

under Model D. Although the formal plea discount is in 

a sense taken out of the hands of the prosecutor, this 

device appears unable to contribute to the restriction 

of prosecutor ial discretion, in the absence of tech-

niques for 1 imi ting the scope of the charge-red uction 

power. 

If Model E were combined with charge-reduction 

guidelines such as those proposed in the body of this 

report,59 the sentence reductions associated with a 

guil ty plea would then b~~ subj ected to effective cop-

trol in the vast maj or i ty of cases. The premises of 

that proposal require that the extent of the sentence 

reduction be relatively mOdest.
60 

This condition is 

satisfied for each of the sample offenses studied here, 

except for br'ibery A, which presents the troublesome 

. . b . 61 issue of reductions from ImprIsonment to pro atlon. 

59. See Volume 1 at 115-19. 

60. Id. at 120-21. 

61. See generallY id. at 90-93. 
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Further refinement of the plea concession mechanism 

will undoubtedly be necessary, however. Under Model E, 

as tentatively constituted, the guilty plea concession 

could prove unacceptably large in some sentencing situ-

ations not explicitly examined in the present study. 

To preclude such results, the application of Model E in 

a large number of concrete cases will have to be con­

sidered, and more refined techniques for computing the 

appropriate sentence reductions will have to be ex-

plored. 

Conclusion 

The preliminary analysiE of the implications of 

the five models does not lend itself to convenient or 

concise summary. In most instances the estimated im-

pact of each model on disparity depends on a variety of 

qualifications and assumptions. Further refinem~nt of 

models of this kind, followed by an empirical test, 

seems an essentia;' prerequisite to any solid 

conclusions. 

within these limitations, however, it seems useful 

to unders\:!o· 2 two difficulties observed repeatedly in 

the models--the tendency of nearly all restrictions on 
\ 

jUdicial discretion to enhance the likely extent of 
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disparities in sentencing, and the relative inability 

of the commission to ameliorate this situation, even ~y 

specifically structuring the guidelines to reduce wher-

ever possible the impact of prosecutorial decisions on 

the sentencing computation. Under these cond i tions, 

only the very loose guid~lines of Model A appear capa­

ble of improving the fairness and uniformity of federal 

sentencing, and the likely improvement would be modest 

indeed. Further restrictions upon jUdicial discretion 

apparently should be contemplated only if they are 
J' • 

accompanled by limitations on the charge-reduction 

power of the prosecutor. 



IV. SUGGESTIONS FOR FURTHER RESEARCH 

Model Development 

Refinement of Model A 

An attempt should be made to introduce some 

fur ther r estr ictions on discretion, with the goal of 

eliminating the likelihood of "maximum possible" beha­

vior. 62 Model A, thus refined, might offer a means to 

eliminate at least some troublesome disparities, with-

out raising the pr actical and pol i tical d ifficul ties 

associated with the more ambitious models. 

Attention to Prosecutorial Discretion in 
Guideline Research 

The Study for Formulation of Sentencing Guidelines 

for Federal Offenses: h 
. 63 

Researc Deslgn, prepared for 

the Justice Department, indicates full awareness of the 

implications of prosecutorial discretion and plea 

bargaining for sentencing reform. 64 Nevertheless, the 

research methodology contemplated could divert atten-

62. See pp. 48-49, 51 supra. 

63. Institute for Law and Social Researc:1, 1978. 

64. See ide at II-27, IV-22. 

66 

I 
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tion from the issues that the present study has ident-

. f' d . . 1 65 1 Ie as crltlca • A continuous focus on the details 

of issues affecting the allocation of discretion seems 

essential to the formulati0n of successful guidelines. 

Experimental Tests 

Both Model A and Model E (wi th and wi thout the 

model charge-reduction guidelines) 66 should be intro-

duced on a trial basis in selected federal districts, 

to gauge their impact on severity and disparity of sen-

tences, the guil ty plea rate, and the proportion of 

b h . 1 . . 1 67 enc trIa s to Jury trIa s. 

Guilty Plea Concessions 

In light of Corbitt v. New Jersey,68 the constitu-

tional i ty of expl ici t guil ty plea discounts requires 

--------------------
65. There is a heavy focus on analysis of public and 
professional perceptions, and it is not clear whether 
perceptions relating to the expected consequences for 
plea bargaining will be directed toward the relevant 
guideline options. 

66. See Volume 1 at 115-19. 

67. On 
such an 
tences: 

the t'easibility and propriety of conducting 
"experiment," see M. Frankel, Criminal Sen­
Law Without Order 121 (1973). 

68. 99 S. Ct. 492 (1978). 
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further study. 69 In add i tion, the possibil i ty of r e-

fining the concessions offered under var ious factual 

and legal circumstances 70 and refining the mechanism 

for computing concessions?l should be explored. 

Jury-Waiver Conce~sions 

The constitutionality of concessions for electing 

a bench trial and possible ways of structuring" them 

should be examined; 72 an empir ical study to determine 

the relative efficiency of bench and jury tr ial s would 

be valuable. 73 

69. See generally Volume 1 at 93-106. 

70. See id. at 123-24. 

7l. See pp. 63-64 sUEra. 

72. See Volume 1 at 128. 

73. See id at 130-32. 

I 
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APPENDIXES 

The preceding discussion makes clear that the 

guideline models specified here are proposed solely to 

permit their implications to be traced in a concrete 

way. None of the models can yet be advocated as a 

vehicle for improving the allocation of sentencing ois-

cretion. None is nmodel" in the sense of being ideal. 

This caveat must be put even more strongly with 

respect to the many substantive sentencing judgments 

reflected in the models--j udgments, for example, with 

respect to specific terms to be served or specific 
. 

factors relevant in aggravation. To be useful for 

present purposes, the models must be concrete and 

detailed, but it was not a goal of this small study to 

evaluate each detailed judgment on its merits. 74 

Rather, it was essential only that the deta ils of each 

model be reasonably realistic, and for this reason I 

have drawn heavily on the parameters already in use by 

74. The Department of Justice has recently funded a 
major research undertaking to address these issues. 
See Institute for Law and Social Research, Study for 
Formulation of Sentencing Guidel ines for Federal Of­
fenses: Research Design (1978). 

69 
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the Uni ted States Parole Commission in its guidel ine 

tables. For convenience, the Parole Commission guide-

lines are reproduced in appendix F. Similarly, I have 

used the I ist of aggr avating and mi tig ating factor s 

promulg a ted by the Cal ifornia j ud ic ial council as the 

base on which some of the guidel ine I ists were buil t. 

The California list is set out for comparison in 

appendix G. This report does not in any sense advocate 

the substance of any of these prov i sions; it cIa ims 

only that such judgments or ones I ike them might well 

be made by the Sentencing Commission. 
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APPENDIX A: MODEL A 

In-Out Guidelines 

Offense Characteristics: Severity of Offense Behavior 
(examples) 

LOW 

Escape (open institution or program (e.g., CTC, work release)-- ) 
absent less than 7 d). 

Property offenses (theft or simple possession of stolen property) 
less than $1,000. 

LOW MODERATE 

Alcohol law violations. 
Counterfeit currency (passing/possession less than $1,000). } 
Immigration law violations. 
Income tax evasion (less than $10,000). 
Property offenses (forgery/fraud/theft from mail/embezzlement/ 

interstate transportation of stolen or forged securities/receiving 
stolen property with intent to resell (less than $1,000). 

MODERA'tE 

Bribery of a public official (offering or accepting). 
Counterfeit currenc1' (passing/posseSSion $1,000 to $19,999). 
Escape (secure progl:am or institution, or absent 7 d or more--no 

fear or threat USE!d). ' 
Firearms Act, posseElsion/purchase/sale (single weapon--not sawed-off 

shotgun or machin!!' gun). 
Income tax evasion ($10,000 to $50,000). 
Mailing threatenIng cOlIIDunicationl s}. 
Misprision of felony. 
Property offenses (theft/forgery/fraud/embezzlement/interstate 

transportation of stolen or forged securities/receiving stolen 
property) $1,000 to $19,999. 

Smuggling/transporting of alien(s). 
Th~ft of motor vehicle (not multiple theft or for resale). 

IIIGH 

Counterfeit currency (passing/possession $20,000 to $100,000). 
Counterfeiting (manufacturing). 
Income tax evasion ($50,000 to $100,000). 
Explosives, possession/transportation. 
Firearms Act, possession/purchase/sale (_awed-off shotgun(s), 

machine gun(s), or multiple weapons). 
Mann Act (no force--commercial purposes). 
Theft of motor vehicle for resale. 
Property offenses (theft/forgery/fraud/embezzlement/interstate 

transportation of stolen or forged securities/receiving stolen 
property) $20,000 to $100,000. 

\'ERY BIGH 

Robbery (weapon or threat); 
Breaking and entering (bank or post office--entry or atteropted 

entry to vault). 
Income tax evasion (over $100,000). 
Use of weapon in crime. 
Bxtortion. 
Mann Act (force.) 
Property offenses (theft/forgery/fraud/embezzlement/interstate 

transportation of stolen or forged securities/receiving stolen 
property) over $100,000 but not exceeding $500,000. 

GREATEST 

Aggravated felony (e.g., robberYI--weapon fired or personal injury. 1 
Explosives (detonation). ) 

Offender Characteristics 
(Salient Factor Score) 

Very Good Good 
(11 to 9) (8 to 6) 

OUT 

No 
Rec 

No 
Rec 

,No 
Rec 

No 
Rec 

No 
Rec 

No 
Rec 

No 
Rec 

No 
Rec 

No 
Rec 

No 
Rec 

IN 

Fair 
(5 to 4) 

No 
Rec 

No 
Re>: 

IN 

IN 

IN 

Poor 
(3 to 0) 

No 
Rec 

No 
Rec 

No 
Rec 

IN 

IN 

IN 
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Time-Tc-Be-Served Guidelines 

Offense Characteristics: Severity of Off:en~e Behavior 
(ellllmples) 

LOW 

Eseape (open institution or program (e.g., CTC, work release)-- } 
absent less than 7 d). 

Property offenses (theft or simple possession of stolen property) 
le~s than $1,000. 

LOW MODERATE 

Alcohol la~ violations. 
Counterfeit currency (passing/possession less than $1,000). } 
Immigration law violations. 
Income tax evasion (less than $10,000). 
Property offenses (forgery/fraud/theft from lIail/embezzlement/ 

interstate transportion of stolen or f'orged securities/receiving 
stolen property with intent to resell) less than $1,000. 

HODERATE 

Bciberyof a public official (offering or accepting). I 
Counterfeit currency (passing/possession $1,000 to $19,999). 
Escape (secure program or institution, f)r absent 7 d or more-no 

fear or threat used). ' 
Firearms Act, possession/purchase/sale (single weapon--not 

lawed-off shotgun or machine gun). 
Income tax evasion ($10,000 to $50,000). 
Hailing threatening communication(s). 
"isprision of felony. 
Property offenses (theft/forgery/fraud/embezzlement/interstate 

transportation of stolen or forged se'curities/receiving 
. stolen property) $1,000 to $19,999. 
Smuggling/transporting of alien(s). 
Theft of motor vebicle (not lIultiple theft or for resale). 

BIGB 

Counterfeit currency (passing/pOssession $20,000 to $100,000). 
Counterfeiting (manufacturing). 
Income taz evasion ($50,000 to $100,000). 
Explosives, possession/transportation. 
Firearlls Act, possession/purchase/sale, (sawed-off sbotgun(s), 

machine gun( s) ,or lIul Uple weapons). 
Hann Act (no force--commercial purposfls). 
Tbeft of motor vehicle for resale. 
Property offenses (theft/forgery/fraud/embezzlement/interstate 

transportation of stolen or forged Isecurities/receiving 
stolen property) $20,000 to $100,000. 

VERY BIGB 

Robbery (wespon or threat). 
Breaking and entering (bank or post of'fice--entry or attempted 

entry to vault). 
Income tax evasion (over $100,000).· 
Use of weapon in crime. 
Extortion. 
Mann Act (force). 
Pr,operty offenses (theft/forgery/fraud/emb~zzlement/interstate 

transportation of stolen or forged securitie~/receiving stolen 
property) over $100,000 but not exceeding $500,000. 

GREATEST 

") 

J 

Offender Characteristics 
(Salient Factor Score) 

Very Good Good Fair Poor 
(11 to 9) (8 to 6) (5 to 4) (3 to 0) 

OUT 

3-15 
1I0ntbs 

5-17 
months 

10-22 
montbs 

18-30 
months 

3-15 
months 

5-17 
1I0nths 

10-22 
months 

16-28 
months 

30-42 
months 

5-17 
months 

10-22 
months 

16-28 
morlths 

22-34 
months 

48-60 
months 

8-20 
months 

16-28 
months 

20-32 
months 

32-44 
months 

60-72 
months 

Aggrnvated felony (e.g., robbery)--weapon fired or personal injUry.) 40-52 
Explosives (detonation). months 

55-67 
months 

68-85 
months 

84-105 
months 

il 
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Computation of Salient Factor Score 

Item A . . . . . . . . 
No prior convictions (adult or juvenile) = 3 
1 prior conviction = 2 
2 or 3 prior convictions = 1 
3 or more prior convictions = 1 

Item B 

Item 

No prior incarcerations (adult or juvenile) = 2---
1 or 2 prior incarcerations = 1 
3 or more prior incarcerations = 0 

C . . . . . . . . . . . . . . . . . . . . . . 
Age at first commitment (adul t or juvenile) 
(26 or older) = 2 
(18 to 25) = 1 
(17 or younger) = 0 

Item D . 

Item 

Commi tment offel)se did not involv'e auto 
theft or check(s) = 1 

Otherwise = 0 

E • • • • ~ .. • • • • • • • • • .. c. • • • 

Never had parole revoked or been committed 
for a new offense while on parole, and 
not a probation violator this time = 1 

Otherwise = 0 

Item F . . . . . . . . . . . . . . . . . . . . . . 
No history of heroin or opiate dependence = 1 
Other = 0 

I tern G . . . . . . • • . 
Verified employment 

attendance) for a 
months during the 
comrrlUni ty = 1 

Otherwise = 0 

. . . . . . . . . . ,.. 

(or full-time school 
total of at least 6 
last 2 years in the 

Total score . . . . . . . . . ,. . . . . . . 
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Aggravating and Mitigating Factors 

Circumstances in Aggravation 

Circumstances in aggravation include: 

(a) Facts relating to the crime, including the 

fact that: 

(1) The crime involved great violence, great 

bodily harm, threat of great bodily harm, or other acts 

disclosing a high degree of cruel ty, viciousness or 

callousness. 

(2) The defendant was armed with or used a weapon 

at the time of the commission of the crime. 

(3) The victim was particularly vulnerable. 

(4) The crime involved multiple victims. 

(5) The defendant induced others to participate in 

the commiss ion of the cr ime or occupied a posi tion of 

leadership or dominance of other participants in its 

commission, 

(6) The defendant threatened witnesses, unlawfully 

prevented or dissuaded witnesses from testifying, sub­

orned perjury, or in any other way illegally interfered 

with the judicial process. 

(7) The defendant was conv icted of other cr imes 
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for which consecutive sentences could have been imposed 

but for which concurrent sentences ~re being imposed. 

(8) The planning, sophistication or professional-

ism with which the crime was carried out, or other 

facts, indicate premeditation. 

(9) The defendant us~d or involved minors in the 

commission of the crime. 

(10) The crime generated unusual concern in the 

community, or the incidence of offenses of similar 

character in the community has been exceptionally high. 

(11) The crime involved a large quantity of contra-

band. 

(12) The defendant took advantage of a position of 

trust or confidence to commit the offense. 

(b) Facts relating to the defendant, including the 

fact that: 

(1) He has engaged in a pattern of violent conduct 

which indicates a serious danger to society. 

(2) The defendant's prior convictions as an acult 

or adjudications of commission of crimes as a juvenile 

are numerous or of increasing seriousness. 

(3) The defendant has served prior prison terms. 

(4) The defendant was on probation or parole when 

he committed the crime. 
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(5) The defendant's prior per.formance on probation 

or parole was unsatisfactory. 

Circumstances in Mitigation 

Circumstances in mitigation include: 

(a) Facts relating to the cr ime, incl ud ing the 

fact that: 

(1) The defendant was a passive participant or 

played a minor role in the crime. 

(2) The victim was an initiator, willing partici­

pant, aggressor or provoker of the incident. 

(3) The crime was committed because of an unusual 

circumstance, such as g r ea t pr ovoca t ion, wh ich is 

unlikely to recur. 

(4) The defendant participated in the crime under 

circumstances of coercion or duress, or his conduct was 

partially excusable for some other reason not amounting 

to a defense. 

(5) A defendant with no apparent predisposition to 

do so was induced by others to participate in the 

crime. 

(6) The defendant exercised caution to avoid harm 

to per sons or damage to proper ty, or the amounts of 

money or property taken were deliberately small, or no 
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harm was done or threatened against the victim. 

(7) The defendant believed he had a claim or right 

to the property taken, or for other reasons mistakenly 

believed his conduct was legal. 

(8) The defendant was motivated by a desire to 

provide necessities for his family or himself. 

(9) The community viewed the offense as a minor 

one under the circumstances; or the incidence of of-

fenses of similar character in the community has been 

exceptionally low. 

(b) Facts relating to the defendant, including the 

fact that: 

(1) The defendant was suffer ing from a mental or 

physical condition that significantly reduced his 

culpability for the crime. 

(2) The defendant voluntarily acknowledged wrong-

doing prior to arrest or at an early stage of the crim-

inal process. 

(3) The defendant made restitution to the victim. 

(4) The defendant's prior performance on probation 

or parole was good. 

(5) The defendant pleaded guilty. 
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Notes 

1. If an offense behavior can be classified under more 

than one category, the most serious applicable 

category is to be used. 

2. Conspiracy shall be rated for guideline purposes 

according to the underlying offense behavior, if 

such behavior was consummated. If the offense is 

unconsummated, the conspiracy will be rated one 

step below the consummated offense. 

3. In cases descr ibed in § 994 (h) a sentence of im-

prisonment shall be imposed, and the term otherwise 

prescr ibed by these guidelines shall be increased 

by not less than 12 nor more than 60 months, pro-

vided, however, that in no event shall the sentence 

imposed exceed that authorized by law. 

4. Where the court find~ present any of the aggravat-

ing and/or mitigating factors specified herein, the 

sentence specified by the guidelines may be in-

creased or decreased to the extent appropriate 

under the circumstances. 

5. In the case of a defend ant conv icted of mul tiple 

offenses commi tted at different times, an incre-

mental penalty shall ordin~rily be imposed; the 

1 
'I 

1. 

! 
j 
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cour t may .incr ease the sever i ty level for the of-

fens~ behavior while imposing concurrent sentences, 

or the cour t may impose consecutive sentences on 

some or all of the offenses. 

6. A sentence of imprisonment shall not be imposed for 

the purpose of providing the defendant with needed 

educational or vocational training, med ical care, 

or other correctional treatment, other than j n an 

exceptional case in which impr isonment appears to 

be the sole means of achieving such purpose and in 

which the court makes specific findings as to that 

fact. 

7. In the case of a defendant convicted of mul tiple 

offenses committed at the same time, the court may 

in its discretion: 

(a) impose concurrent sentences on all offenses; 

(b) increase the severity level for the most severe 

offense committed, while imposing concurrent 

sentences on all offenses; or 

(c) impose consecutive sentences on som~ or all of 

the offenses. 

.~ 

" 
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APPENDIX B: MODEL B 

In-Out Guidelines 

Offense Ch~~A~t~r!st!cg! S=ve~!ty ~f O!f~~~~ Seh~vivL 
(examplell) 

Escape (~~~n institution or program (e.g., CTC, work release)-­
absent l€ss than 7 d). 

Property offenses (theft or aimple possession of stolen property) 
less than $1,000. 

LOH MODERATE 

} 
Alcohol law viol~tions. ) 
Co un terfeit cur rency (passing/possession less than $1,000). 
Immigration law violations. 
Income tax evasion (less than $10,000). 
Property offenses (forgery/fraud/theft from mail/embezzlement/ 

interstate transportation of stolen or forged securities/ receiving 
stolen property with intent to resell) less than $1,000. 

MODERATE 

Bribery of § public official (offering or accepting). 
Counterfeit currency (passing/possession $1,000 to $19,999). 
Escape (secure program dr institution, or absent 7 d or 1Il0r.~--no 

fear or threat used). 
Pirearms Act, possession/pu[~hase/sale (single weapon--not sawed-off 

ahotgun or machine gun). 
Income tax evasion ($10,000 to $50,000). 
Mailing th~€ .. tening communication(s). 
Misprision of felony. 
Property offenses (theft/forgery/fraud/embezzlement/interstate 

transportation of stolen or forged securities/receiving atolen 
property) $1,000 to $19,999. 

Smuggling/transporting of alien(s). 
Theft of motor vehicle (not multiple theft or for resale). 

BIG!} 

Counterfeit currency (passing/possession $20,000 to $100,000). 
Counterfeiting (manufacturing). ' 
Income tax evasion ($50,000 to $100,000). 
·Explosives, possesoion/transportation. 
Firearms Act, posa~~sion/purchase/sale (sawed-off shotgun(s), 

machine gun(s), or multiple weapons). 
Mann Act (no force--ccmmercial purposes). 
Theft of motor vehiCle for resale. . 
P~operty offenses (theft/forgery/fraud/embezzlement/interstate 

t['ansportation of stolen or forged securities/receiving stolen 
property) $20,000 to $100,000. 

VERY BIGB 

Robbery ~veapon or threat). 
Breaking and entering (bank or post office--entry or attempted 

entry to vaul t) • 
Income tax evasion (over $100,000). 
Use of weapon in cri.e. 
Extortion. 
Mann Ac t (force). 
Property offenses (theft/forgery/fraud/embezzlement/interstate 

transportation of stolen or forged securities/receiving stolen 
property) over $100,000 but not exceeding $~OO,OOO. 

GREATEST 

A9gt&vated felony (e.g., robbery)--veapon fired or personal inj ury. \ 
Btplosives (detonation). ) 

Offender Characterist1cs 
is .. Ueni: .... ci:or ScoUj 

Very Good Good Fair Poor 
(11 to 9) (8 to 6) (5 to 4) (3 to 0) 

OUT 

OUT 

OUT 

No 
Rec 

IN 

IN 

OUT 

No 
Rec 

No 
Rec 

IN 

iN 

IN 

No 
Rec 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 
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Time-To-Be-Served Guidelines 

Offense Chara~ter!sti~s: . Severity of. Offense Behavior 
(eza",,,' . .as) 

LOW 

Escape (open institution or program (e.g., CTC, 'tark release)-­
absent less than 7 d). 

Property offenses (theft or simple possession of stolen property) 
less than $1,000. 

LOW MODERATE 

Alcohol law violations. 

J 

Offender Characteristics 
(Salient Factor Score) 

Very Good Good Fair Poor 
(11 to 9) (8 to 6) (5 to 4) (3 to 0) 

OUT OUT 5-17 
months 

8-20 
months 

Counterfeit c~rrency (passing/possession less than $1,000). J 
Immigration law viOlations. QUT 
Income tax evasion (less than $10,000). 
Property offenses (forgery/fraud/.theft from mail/embezzlement/ 

interstate transportation of stolen or forged securities/receiving 
stolen property with intent to resell) less than $1,000. 

5-17 
months 

10-22 
months 

16-28 
months 

MODERATE 

Bribery of a public offical (offering or accepting). 
Counterfeit currency (passing/possession $1,000 to $19,999). 
Escape (secure program or institution, or absent 7 d or more--no 

fear or threat used). 
Firearms Act, possession/purchase/sale (single weapon--not 

sa1!ed-off shotgun or machine gun). 
Income tax evacion ($10,000 to $50,000). 
Mail~ng threatening communication(s). 
Misprision of felony. 
Property offenses (theft/forgery/fraud/embezzlement/interstate 

transportation of stolen or forged securities/receiving stolen 
property) $1,000 to $19,999. 

Smuggling/transporting of alien(s). 
Theft of motor vehicle (not multiple theft or for resale). 

HIGB 

Counterfeit currency (passing/posaession $20,000 to $100,000). 
Counterfeiting (manufacturing). 
Income tax evasion ($50,000 to $100,000). 
Explosives, possession/transportation. 
Firearms Act, poesession/purchsse/sale (sawed-off shotgun(s), 

machine gun(s), or multiple weapons). 
Mann Act (no force--commercial pl'rposes). 
Theft of motor vehicle for resale. 
Property offenses (theft/forgery/fraud/embezzlement/interstate 

transportation of stolen or forged aecurities/receiving stolen 
property) $20,000 to $100,000. 

VERY 81GB 

Robbery (weapon or threat). 
Breaking and entering (bank or post office--entry or attempted 1 

entry to vaul t) • 
Income tax evasion (over $100,000). 
Use of weapon in crime. 
I;xtortion. 
Mann Act (force). 
Property offenses (theft/forgery/fraud/embezzlement/inte~state 

transportation of stolen or forged secur:.ties/receiving stol'en J 
property) over $100,000 but not e~ceeding $500,000. 

GREATEST 

Aggravated felony (e.g., robbery)--weapon fired or personal injUry.} 
Explosives (detonation). 

OllT 

10-22 
months 

18-30 
months 

40-52 
months 

10-22 
mc.nths 

16-28 
months 

30-42 
months 

55-67 
months 

16-28 
months 

22-34 
months 

48-60 
months 

68-85 
months 

20-32 
lIlo"ths 

32-44 
months 

60-72 
months 

84-105 
months 
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computation of Salient Factor Score 

Item A . . . . . .. . . . . . . . . . . . . . . 
No prior convictions (adult or juvenile) = 3 
1 prior conviction = 2 
2 or 3 prior convictions = 1 
4 or more prior convictions = 0 

I·tem B e • 0 • • .. • • 

Item 

No prior incarcerations (adult or juvenile) = 2 
1 or 2 prior incarcerations = 1 
3 or more prior incarcerations = 0 

C . . . . . . . . . . . . . . . . . . . . . . 
Age at first commitment (adul t or juvenile) 
(26 or older) = 2 
(18 to 25) = 1 
(17 or younger) = 0 

I tern D • • . . • •• ..•• '8 0 • • • • 

Item 

Item 

Commitment offens~ did not involve auto 
theft or check{s) = 1 

Otherwise = 0 

E • • • • • • • • u • • • 0 • • • • • • • 

Never had parole revoked or been committed 
for a new offense while on parole, and not 
a probation violator this time = 1 

Otherwise = 0 

F • • • 0 . . . . . . . . . - . 
No history of heroin or opiate dependence 
Other = 0 

= 1 

Item G . • • . • • • • • 
Verified employment 

attendance) for a 
months during the 
community = 1 

Otherwise = 0 

(or full-time school 
total of at least 6 
last 2 years in the 

Total score . . . . . . . . . . . . . . . . 
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Aggravating and Mitigating Factors 

Circumstances in Aggravation 

Circu~stances in aggravation include: 

(a) Facts relating to the crime, including the 

fact that: 

(1) The crime involved great violence, great 

bodily harm, or other acts disclosing a high degree of 

cruelty, viciousness or callousness. 

(2) The defendant was armed with or used a weapon 

at the time of the commission of the crime. 
, 

(3) The victim was particularly vulnerable. 

(4) The crime involved multiple victims. 

(5) The defendant induced others to participate in 

the commission of the crime or occupied a position of 

leadership or. dominance of other participants in its 

commission. 

(6) The defendant threatened witnesses, unlawfully 

prevented or dissuaded witnesses from testifying, sub-

orned perjury, or in any other way illegally interfered 

with the judicial process. 

(7) The defendant was convicted of other crimes 

for which consecutive sentences could have been i~posed 

but for which concurrent sentences are being imposed. 
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(8) The planning, sophistication or professional­

ism with which the crime was carried out, or other 

facts, indicate premeditation. 

(9) The defendant used or involved minors in the 

commission of the crime. 

(10) The crime involved a large quantity of contra­

band. 

(11) The defendant took advantage of a position of 

trust or confidence to commit the offense. 

(b) Facts relating to the defendant, including the 

fact that: 

(1) He has engaged in a pattern of violent conauct 

which indicates a serious danger to society. 

(2) The defendant's prior convictions as an adult 

or adjudications of commission of crimes as a juvenile 

are numerous or of increasing seriousness. 

(3) The defendant has served prior prison terms. 

(4) The defendant was on probation or parole when 

he committed the crime. 

(5) The defendant's prior performance on probation 

or parole was unsatisfactory. 
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Circumsta~ces in Mitigation 

Circumstances in mitigation include: 

(a) Facts relating to the crime, including the 

fact that: 

(1) The defendant was a passive participant or 

played a minor role in the crime. 

(2) The victim was an initiator, willing partici-

pant, aggressor or provoker of the incident. 

(3) The crime was committed because of an unusual 

circumstance, such as great provocation, which is un-

likely to recur. 

(4) The defendant participated in the crime under 

circumstances of coercion or duress, or his conduct was 

partially excusable for some other reason not amounting 

to a defense. 

(5) A defendant with no apparent predisposition to 

do so was induced by others to participate in the 

crime. 

(6) The defendant exercised caution to avoid harm 

to persons or damage to property, or the amounts of 

money or property taken were deliberately small, or no 

harm was done or threatened against the victim. 

(7) The defendant believed he had a claim or right 

i" 
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to the property taken, or for other reasons mistakenly 

bpli~ved his conduct was legal. 

(8) The defendant was motivated by a desire to 

provide necessities for hi~ family or himself. 

(b) Facts relating to the defendant, including the 

fact that: 

(1) The defendant was suffer ing from a mental or 

physical condition that significantly reduced his cul­

pability for the crime. 

(2) The defendant voluntarily acknowledged wrong­

doing prior to arrest or at an early stage of the crim­

inal process. 

(3) The defendant made restitution to the victim. 

(4) The defendant's prior performance on probation 

or parole was good. 
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Notes 

1. If an offense behavior can be classified under more 

than one category, the most serious applicable 

category is to be used. 

2. Conspiracy shall be rated for guideline purposes 

according to the underlying offense behavior <, if 

such behavior was consummated. If the offense is 

unconsummated, the conspiracy will be rated one 

step below the consummated offense. 

3. In cases descr ibed in § 994 (h) a sentence ,bf im­

prisonment shall be imposed, and the term otherwise 

prescr ibed by these guidelines shall be increased 

by not less than 12 nor more than 60 months, pro­

vided, however, that in no event shall the sentence 

imposed exceed that authorized by law. 

4. Where the court finds present any of the aggravat­

ing and/or mitigating factors specified herein, the 

sentence specified by the guidelines may be in­

creased or decreased to the extent appropriate 

under the circumstances. 

5. In the case of a defendant convicted of multiple 

offenses commi tted at different times, an incre­

mental penalty shall qrdinarily be imposed: the 
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cour t may increase the sever i ty level for the of­

fense behavior while imposing concurrent sentences, -

or the court may impose consecutive sentences on 

some or all of the offenses. 

6. A sentence of imprisonment shall not be imposed for 

the purpose of providing the defendant with needed 

educational Qr vocational training, medical care, 

or other cor rectional treatment, othe.: than in an 

exceptional case in which impr isonment appear s to 

be the sole means of achieving such purpose and in 

which the court makes specifi~ findings as to that 

fact. 

7. In the case of a defendant convicted of mul tiple 

offenses committed at the same time, the court may 

in its discretion: 

(a) impose concurrent sentences on all offenses; 

(b) increase the severity level for the most severe 

,offense committed, while imposing concurrent 

sentences on all offenses; or 

(c) impose consecutive sentences on some or all of 

the offenses. 



,. , 

89 

APPENDIX C: MODEL C 

Offense Characteristics: Severity of Offense Behavior 
(ellUlples) 

LOW 

In-Out Guidelines 

Escape (open institution or program (e.g., CTC, work release)-- } 
absent less than 7 d). 

Property offenses (theft or siaple possesRion of stolen property) 
less tb.~ $1,000. 

LOW MODERATE 

Alcohol law violations. 
Bribery (ainor official and payment less than $5,000). 
Counterfeit currency (passing/possession less than $1,000). 
I .. igration law violations. 
Incose tall evasion (less than $10,000). 
Property offenses (for~ery/fraud/theft froa aail/embezzleaent/ 

interstate transportation of stolen or forged securities/receiving 
stolen property witb intent to resell) less tban $1,000. 

MODERATE 

Bribery (minor official and payment less than $10,000). 
Counterfeit currencY (p8l!sing/possession ~1,000 to $19,999). 
Escape (secur~ program or institution, or absent 7 d or aore--no 

fear or threat u~ed). 
Pirearas Act, possess.ion/purchase/sale (single weapon--not sawed-off 

shotgun or aachine gun). 
Income tall evasion ($10,000 to $50,000). 
Maili~ threatening communication(s). 
Misprision of felony. 
Property offenses (theft/forgery/fraud/eabezzlement/interstate 

transportation of stolen or forged securities/receiving stolen 
property) $1,000 to $19,999. 

Smuggling/transporting of alien(s) 
Theft of actor vehiCle (not aultiple theft or for resale). 

HIGH 

~dbery (elected or other high official or payment over $10,000). 
Counterfeit currency (passing/possesaion $20,000 to '$l00,000). 
Countel:fei ting (aanufactur ing) • 
Ezplosives, possession/transportation. 
Pirearllls Act, possession/purchase/sale ( .. wed-off shotgun(s), 

aachine gun(s), or aultiple weapons). 
Incoae tall eVasion ($50,000 to $100,000). 
Mann Act (no force--co .. ercial purposes). 
Theft of aotor vehiCle for resale. 
Property offenses (theft/forgery/fraud/eabezzleaent/interstate 

transportation of stolen or forged securities/receiving stolen 
property) $20,000 to $lCO,OOO. 

VERY HIGH 

Robbery (weapon or ~hreat). 
Breaking and entering (bank or post office--entry or attempted 

entry to vault). 
Income tax evasion (over $100,000). 
Use of weapon in criae. 
Extortion. 
Mann Hct (force). 
Property offenses (theft/forgery/fraud/embezz1ement/interstate 

transportation of .sto1en or forged securi~ies/receiving stolen 
property) over $100,000 but not exceeding $500,000. 

GREATEST 

Aggravated felony (e.g., robbery)--weapon fired or personal injury. } 
D~ugs: -Hard drugs-, possession with intent .0 distribute/sale 

(in excess of $100,000). 
ElIp10sives (detonation). 

Offender Characteristics 
(Salient Factor Score) 

very Good Good Fair Poor 
(11 to 9) (8 to 7) (6 to 5) (4 to 3) 

OUT OUT ClUT IN 

OUT OUT IN IN 

OUT IN IN IN 

IN IN IN IN 

IN IN IN IN 

IN IN IN 

Very. r 
(2 to u·, 

IN 

IN 

IN 

IN 

IN 

IN 
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Time-To-Be-Served Guidelines 

Offense Characteristics! Se~erity of Offense Behavior 
(exaaples I 

ascape (open institution or program (e.g., CTC, work release)-­
absent less than 7 d). 

Property offenses (theft or sillple possession pf stolen property) 
less than $1,000. 

LOW MODERATE 

Alcohol law violations. 
Bribery (minor official and payment less than $5,000). 
Counterfeit c~rrency (passing/possession less than $1,000). 
Immi9rat~on law,violations. 
Income tax evasion (less than $10,000). 
Property offenses (forgery/fraud/theft from mail/embezzlement/ 

interstate transportation of stolen or forged securities/receiving 
stolen p~operty with intent to resell) less th~n $1,000. 

MODERATE 

Bribery (minor official and payment lesa than $10,000). 
Counterfeit currency (passing/possession $1,000 to $19,999). 
Escape (secure program or institution, or abaent 7 d or more--no 

fear or threat used). 
Pire~rlls Act, possession/purchane/sale (single weapon--not 

sawed-off shotgun or machine gun). 
Income tax evasion ($10,000 to $50,000). 
Mailing threatening coamunication(s). 
Misprision of felony. 
Property offenses (theft/forgery/fraud/embetzlement/interstate 

tr'lnsportation of stolen or forged se,curiti~s/receiving stolen 
property) $1,000 to $19,999. 

smuggling/transporting of alien(s). 
Theft of aotor vehicle' (not aultiple theft or for resale). 

HIGH 

Bribery (elected or other high official or pAyment over SlO,OOO). 
Counterfeit currency (passing/possession S20,000 to ~lOO,OOO). 
Counterfeiting (manufacturing). 
Explosive, poasession/transportation. 
Firearms Act, possession/purCjase/8ale (sawed-off shotgun(s), 

lIachine gun(a), or lIultiple weapons),_ 
InCOlle tax, evade," ($50,000 to $100,000). 
Mann Act (no force--cc.ruercial purposes). 
Theft of aotor vehicle for resale. 
Property offenses (theft/forgery/fraud/embe%zle~ent/interstate 

transportation of stolen or forged securities/receiving stolen 
property) $20,000 to $100,000. 

Vt;I1,Y HIGH 

Robbery (vespan or threat). 
Breaking and entering (bank or poat office--entry or attempted 

entry to vault). 
Income tax evasion iover $100,(00). 
Use of weapon in cr me. 
Extortion. 
Mann Act (force). ' 
Property offenses itheft/forgerY/fraud/embezzlement/interstate 

tran8portation of stolen or forged securities/receiving stolen 
property} over $100,000 but not exceeding $500,000. 

GREATEST 

J 

Drugs: -Bard drugs-, possesaion with intent to distrib'ate/sale 
(in excess of S100,000). 

Ag9ravated felony (e.g., robberY)~-we~pon ti.:~ or pera~nal injury. ) 
Aircraft hijac~ing. 

Explosives (detonation). 

Offender Characteristics 
(Salient Pactor Score) 

Very Good GoDd Fair Poor 
(11 to 9) (8 to 7) (6 to 5) (4 to 3) 

OOT 

OUT 

OOT 

12 
months 

24 
monthg 

46 
months 

OOT 

OOT 

11 
months 

16 
lIonths 

12 
months 

57 
months 

OOT 

11 
months 

16 
months 

22 
months 

40 
months 

65 
months 

11 
months 

16 
months 

22 
aonths 

28 
months 

52-56 
months 

74-78 
months 

Very !'Qor 
(2 to 0) 

12-16 
lIonthi3 

20-24 
months 

24-28 
months 

36-40 
months 

62-70 
months 

90-98 
lIontha 
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computation of Salient Factor Score 

Item A . 
No prior convictions (adult or juvenile) = 3 
1 prior conviction = 2 
2 or 3 prior convictions = 1 
4 or more prior convictions = 0 

Item B 
No prior incarcerations (adult or juvenile) = 1 
1 or more prior incarcerations = 0 

Item C 
Never had parole revoked or been committed 

for a new offense while on parole, and 
not a probation violator this time = 1 

Otherwise = 0 

Item D . . . . 
No history of heroin or opiate dependence = 1 
Other = 0 

Item E: Aggravating offense factors 
No aggravating factors = 2 
1 aggravating factor = 1 
2 or more aggravating factors = 0 

Item F: Mitigating offense factors 
2 or more mitigating factors = 2 
1 mitigating factor = 1 
No mitigating factors = 0 

Item G: Mitigating offender factors • 
1 or more mitigating factors = 1 
No mitigating factors = 0 

Total score 
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Aggravating and Mitigating Factors 

Circumstances in Aggravation 

Circumstances in aggravation include the fact 

that: 

(1) The crime involved great violence, great bod-

ily harm, threat of great bodily harm, or other acts 

disclosing a high deg ree of cruel ty, viciousness or 

callousness. 

(2) The defendant was armed with or used a weapon 

at the time of the commission of the crime. 

(3) The victim was particularly vulnerable. 

(4) The crime involved multiple victims. 

(5) The defendant induced others to particpate in 

the comm iss ion of the cr ime or occupied a posi tion of 

leadership or dominance of other participants in its 

commission. 

(6) The defendant threatened witnesses, unlawfully 

prevented or dissuaded witnesses from testifying, sub-

orned perjury, or in any other way illegally interfered 

with the judicial process. 

(7) The planning, sophistication or professional-

ism with which the cr ime was car r ied out, or other 

facts, indicate premeditation. 

I 
-I 

'I 
1 
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( 8) The defendant used or involved minor s in the 

commission of the crime. 

(9) The crime involved a large quantity of contra-

band. 

(10) The defendant took advantRge of a position of 

trust or confidence to commit the offense. 

Circumstances in Mitigation 

Circumstances in mitigation include: 

(a) Facts relating to the crime, including the 

fact that: 

(I) The defendant was a passive participant or 

played a minor role in the crime. 

(2) The victim was an initiator, willing partici-

pant, aggressor or provoker of the incident. 

(3) The crime was committed because of an unusual 

circumstance, such as great provocation, which is un-

likely to recur. 

(4) The defendant participated in the crime under 

circumstances of coercion or duress, or his conduct was 
{>: 

partially excusable for some other reason not amounting 

to a defense. 

(5) The defendant believed he had a claim or right 

to the property taken, or for other reasons mistakenly 

believed his conduct was legal. 
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(6) The defendant was motivated by a desire to 

provide necessities for his family or himself. 

(b) Facts relating to the defendant, including the 

fact that: 

(1) The defendant was suffer ing from a mental or 

physical condition that significantly reduced his cul­

pability for the crime. 

(2) The defendant voluntarily acknowledged wrong­

doing prior to arrest or at an early stage of the crim­

inal process. 

(3) The defendant made restitution to the victim. 

(4) The defendant's prior performance on probation 

or parole was good. 
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Notes 

1. If an offense behavior can be classified under more 

than one category, the most serious applicable 

category is to be used. 

2. Conspiracy shall be rated for guideline purposes 

according to the underlying offense behavior, if 

such behavior was consummated. If the offense is 

unconsummated, the conspiracy will be rated one 

step below the consummated offense. 

3. In cases described in § 994 (h) a sentence of lm-

prisonment shall be imposed, and the term otherwise 

prescr ibed by these guidelines shall be increased 

as follows: 

(a) in cases described in § 994(h)(l), by 12 months 

(b) in cases described in § 994(h) (2), by 36 months 

(c) in cases described in § 994(h) (3), by 60 months 

(d) in cases described in § 994(h)(4), by 6 months 

provided, however, that in no event shall the sen-

tence imposed exceed that authorized by law. 

4. Where the court finds present any of the aggravat-

ing and/or mitigating factors specified herein, the 

salient factor score shall be adjusted accordingly. 

Aggravating and mitigating factors not specified 
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herein may not be 'relied upon as a basis for depar­

ture from the guidelines unless the court finds 

that the factor is one that rarely arises and that 

was not adequately taken into consideration in the 

formulation of these guidelines. 

5. In the case of a defendant convicted of mul tiple 

offenses (othe~ than offenses involving the viola­

tion of both a general prohibition and a specific 

prohibition included in the general prohibition) an 

incremental penalty shall be imposed as follows: 

(a) the base penalty shall be that prescribed for 

the most serious offende committed 

(b) the base penalty shall be increased by 50 % of 

the penalty prescribed for the 2nd most serious 

offense committed 

( c) the penal ty ind ica ted by ,r (b) shall be in­

creased by 25% of the penal ty prescr ibed for 

the 3rd most serious offense committed 

(d) the penalty indicated by ,r (c) shall be in­

creased by 10% of the penal ty prescr ibed for 

every other offense committed, 

provided, however, that in no event shall the sen­

tence imposed exceed that authorized by law. 



97 

6. A sentence of imprisonment shall not be imposed for 

the purpose of providing the defendant with needed 

educational or vocational training, medical care, 

or other correctional treatment, other than in an 

exceptional case in which imprisonment appears to 

be the sole means of achieving su~h purpose and in 

which the court makes specific findings as to that 

fact. 
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APPENDIX 01 MODEL 0 

In-Out Guidelines 

Offense Chuacteristics: Severi.ty of Offense Behavior 
(eumples) 

Escape (open institution or program (e.g., eTC, work release)-­
absent less than 7 d). 

Property offenses (theft or simple possession of stolen property) 
less than $1,000. 

Alcohol law violations. 
Counterfeit currency (passin9/possession less than $10,000). 
Immigration law violations. 
Income tax evasion (less than SlO,OOO). 
Property offenses (forgery/fraud/theft from mail/embezzlem~nt/ 

interstate transportation of stolen or forged securities/receiving 
stolen property with intent to resell) less than SlO,OOO. 

MODERATE 

Bribery of a public official (offering or accepting). 
Counterfeit currency (pasDing/possession SlO,OOO to $50,000). 
Escape (secure program or institution, or £bsent 7 d or .ore--no 

fear or threat used). 
Pirearms Act, possession/purchase/sale (single weapon--not sawed-off 

shotgun or machine gun) 
Income tax evasion ($10,000 to S50,000). 
Mailing threatening communication(s). 
Misprision of felony. 
Property offenses (theft/forgery/fraud/embezzlement/interstate 

transportation of stolen or forged securities/receiving stolen 
property) SlO,OOO to $50,000. 

Smuggling/transporting of alien(s). 
Theft of motor vehicle (not multiple theft or for resale). 

BIGB 

C~unterfeit currency (passing/possession $50,000 to $100,000). 
Counterfeiting (manufacturing). 
Explosives, possession/transportation. 
Pirearms Act, possession/purchase/sale (sawed-Qff shotgun(s), 

machine g~n(s), or multiple weapons). 
Income t.ax evasion ($50,000 to $100,000). 
Mann Act (no force--commercial purposes). 
Theft of motor vehicle for resale. 
Property offenses (theft/forgery/fraud/embezzlement/interstate 

transportation of stolen or forged securities/receiving stolen 
property) $50,000 to $100,000. 

VERY BIGB 

Robbery (weapon or threat). 
Breaking and entering (bank or post office--entry or attempted 

entry to vault). 
Income tax evasion (over $100,000). 
Uoe of weapon 1n crime. 
!xtortion. 
Mann Act (force). 
Property offenses (theft/forgery/fraud/embezzlement/interstate 

transportation of stolen or forged securities/receiving stolen 
property) over $100,000 but not exceeding $500,000. 

GREATEST 

Aggravated felony (e.g., robbery)--weapon fired or personal injury. } 
Explosives (detonation). 

Offender Characteristics 
(Salient Factor Score) 

very Good Good Fair Poor Very Poor 
(11 to 9) (6 to 7) (6 to 5) (4 to 3) (2 to 0) 

OUT OUT IN IN IN 

OUT IN IN IN IN 

IN IN IN IN 

IN IN IN IN IN 

IN IN IN IN IN 
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Time-To-Be-Served Guidelines 

Offense CI7,aracteristics: Severity of Offense Behavior 
(I\xamples) 

Escape (open institution or program (e.g., CTC, work release)-­
absent less than 7 d). 

Property offenses (theft or simple possession of stolen property) 
less than $1,000. 

Alcohol law violations. 
Counterfeit currency (passing/possession less than $10,000). 
Immigration law violations. 
Income tax evasion (less than $10,000). 
Property off~nses (forgery/fraud/theft from mail/embezzlement/ 

interstate transportation of stolen or forged securities/receiving 
stolen prope.ty with intent to resell) less than $10,000. 

MODERATE 

Bribery of a public official (offering or accepting). 
Counterfeit currency (passing/possession $10,000 to $50,000). 
Escape (secure program or institution, or absent 7 d or more--no 

fear or threat used). 
Pi rearms Act, possession/purcnase/sale (single weapon--not sawed-off 

shotgun or machine gun). 
Income tax evasion ($10,000 to $50,000). 
Mailing threatening communication(s). 
Misprision of felony. 
Property offenses (theft/forgery/fraud/embezzlement/interstate 

transportation of stolen or forged securities/receiving stolen 
property) $10,000 to $50,000. 

Smuggling/transporting of alien(s). 
Theft of .otor vehicle (not multiple theft or for resale). 

HIGH 

Counterfeit currency (passing/possession $50,000 to $100,000). 
Counterfeiting (manufacturing). 
Explosives, possession/transportation. 
Pi rearms Act, possession/purchase/sale (sllwed-off. shotgun(s). 

machine gun(s), or multiple weapons). 
Inc~e tax evasion ($50,000 to $100,000). 
Mann Act (no force--commercial purposes). 
Theft of motor vehicle for resale. 
Property offenses (theft/forgery/fraud/embezzlement/interstate 

transportation of stolen or forged securities/receiving stolen 
property) $50,000 to $100,000. 

VERY BIGB 

Robbery (weapon or threst). 
Breaking and entering (bank or post office--entry or attempted 

entry to vault). 
Income tax evasion (over $100,000). 
Use of weapon in crime. 
Extortion. 
Mann Act (force). 
Property offenses (theft/forgery/fraud/embezzlement/interstate 

transportation of stolen or forged securities/receiving stolen 
property) gve~ ~!OO,OOO but no~exceeding $500,000. 

GREATEST 

Aggravated felony (e.g., robbery)--weapon fired or ~rsonal injury. } 
Explosives (detonation). 

Offender Characteristics 
(Salient Factor Score) 

Very Good Good Fair Poor Very Poor 
(12 to 10) (9 to 7) (6 to 5) (4 to 3) (2 to 0) 

OUT 

OUT 

12 
months 

24 
\!Ion the 

46 
months 

OUT 

11 
months 

16 
months 

32 
months 

57 
months 

11 
months 

16 
mont.hs 

22 
months 

40 
month!! 

65 
months 

-16 
months 

22 
months 

28 
lIonths 

52-56 
months 

74-78 
months 

20-24 
months 

24-28 
months 

36-40 
lIonths 

62-70 
months 

90-98 
months 



t 

Item 

Item 

Item 

100 

computation of Salient Factor Score 

A • • • • • • • • • • • • • 
No prior convictions (adult 
1 prior conviction = 2 

or juvenile) = 3 

2 or 3 prior convictions = 1 
4 or more prior convictions = 0 

B • • • • • • • • • • • • 0 • 

No prior incarcerations (adult or 
1 or 2 prior incarcerations = 1 
3 or more prior incarcerations = 0 

C . . . . . . . . . . . . . . . . 
Age at first commitment (adul t or 
(26 or older) = 2 
(18 to 25) = 1 
(17 or younger) = 0 

juvenile) 

. . . . . 
juvenile) 

I tern Dill. • • 0 • • • • • • • • • • • • • • 

Commitment offense did not involve auto 
theft or check(s) = 1 

Otherwise = 0 

= 2-

. 

Item E • • . . . . . . . . . . . . . . . . ,. . 
Never had parole revoked or been committed 

for a new offense while on parole, and 
not a probation violator this time = 1 

Otherwise = 0 

Item F • . • • . . . . . . ,. . . . . . . . . . 
No history of heroin or opiate dependence = 1 
Other = 1 

Item G • • • 
Verified employment (or full-time school 

attendance) for a total of at least 6 
months during the last 2 years in the 
community=< 1 

Otherwise = 0 

Total score • • • • • • • G • • 
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Notes 

1. If an offense behavior can be classified under more 

2. 

3. 

than one category, the most serious applicable 

category is to be used. 

Conspiracy shall be rated for guideline purposes 

according to the underlying offense behavior, if 

such behav ior was consummated. If the offense is 

unconsummated, the conspiracy will be rated one 

ste? below the consummated offense. 

In cases descr ibed in § 994 (h) a sentence of im-

prisonment shall be imposed, and the term otherwise 

prescr ibed by these guidelines shall be increased 

as follows: 

(a) in cases described in § 994(h)(1), by 12 months 

(b) in cases described in § 994(h) (2), by 6 months 

(c) in cases described in § 994(h) (3), by 12 months 

(d) in cases described in § 994(h) (4), by 6 months 

provided, however, that in no event shall the sen-

tence imposed exceed that authorized by law~ 

4. Aggravating and mitigating factors not specified 

herein may not be relied upon as a basis for depar­

ture from the guidelines, unless the court finds 

that the factor is one that rarely arises and that 
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was not adequately taken into consideration in the 

formulation of these guidelines. 

5. In the case of a defendant convicted of mul tiple 

offenses committed at different times, an incre-

mental penalty shall be imposed as follows: 

( a) the base penal ty shall be that prescr ibed for 

the most serious offense committed 
.I 

( b) the base penal ty shall be increased by 25 % of 

the penalty prescribed for the 2nd most serious 

offense committed 

(c) the penal ty indicated by ,r (b) shall be in-

creased by 10% of the penal ty prescr ibed for 

the 3rd most serious offense committed 
1 

rently with the penalty indicated by • (c). 

j 

1 
1 

(d) any penal ties imposed other than for the first 

three most ser ious offenses shall run concur-

For purposes of this note 5, offenses shall not be 

deemed committed at "different times" if they are 

part of the same transaction, even if the transac-

tion extends over several months or years, or if 

they involve offenses of the same general character 

committed in separ~te transactions involving the 

same offender(s) and the same victim(s). 
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APPENDIX Et MODEL E 

Offense Characteriaticat Severity of Offense Dehavior 
(examples) 

WW 

In-Out Guidelines 

Escape (open institution or program {e.g., CTC, vork release)-- ~ 
absent lesa than 7 d). 

Property ~ffenseB (theft or simple possession of stolen pro~~rty) 
less than $10,000. 

Alcohol lav violations. 
Counterfeit currency (passing/possession less than $10,000). " 
Immigration law violations. I 
Income tax evasion (less than $10,000). 
Property offenses (forgery/fraud/theft from mail/embezzlement/ 

int~rstate transportation of stolen or forged securities/receiving 
stolen property with intent to resell) less than $10,000. J 

MODERATE 

Bribery of a public official (offering or accepting). 
Counterfeit currency (passing/possession $10,000 to $50,000). 
Escape (secure program or institution, or absent 7 d or more--no 

fear or threat used). 
Firearms Act, possession/purchase/sale (single veapon--not sawed-off 

shotgun or machine gun). 
Income tax evasion ($10,000 to $50,000). 
Mailing threatening communication(s). 
Misprision of felony. 
Property offenses (theft/forgecy/fraud/embezzlement/interstate 

transportation of stolen or forged securities/receiving stolen 
property) $10,000 to $50,000. 

Smuggling/transporting of alien~s). 
Theft of motor vehicle (not multiple theft or for resale). 

HIGH 

Counterfeit currency (passing/possession $50,000 to $100,000). 
Counterfeiting (manufacturing). 
Explosives, possession/transportation. 
Firearms Act, possession/purchase/saie (sawed-off shotgun(s), 

machine gun(s), or multiple weapons). 
Income tax evasion ($50,000 to $100,000). 
Mann Act (no force--commercial purposes). 
Theft of motor vehicle for res~le. 
Property offenses (theft/forgery/fr'~ud/embezzlement/interstate 

transportation of stolen or forged securities/receiving stolen 
property) $50,000 to $100,000. 

VERY BIGB 

Robbery (weapon or threat). 
Brsaking and entering (bank or poat office--entry or atte.pted 

entry to vault). 
Incoac tax evasion (over $100,000). 
Dse of weapon in cri.e. 
Bxtort~on. 
Kann Act (force). 
Property offensea (theft/forgery/fraud/embezzle.ent/interstate 

tranlportation of atolen or forged lecurities/receiving atolen 
property) over $100,000 but not exceeding $500,000. 

GREATESt 

Aggravated felony (e.g., robbery)--weapon fired or peraonal injury. 1 
Ixplos!vel (detonation). ) 

Offender Characteristics 
(Salient Factor Score) 

very Good Good 
(12 to 10) (9 to 7) 

Fair Poor very poo. 
(6 to 5) (4 to 3) (2 to 0) 

ODT OUT IN IN IN 

O~ IN IN IN IN 

IN IN IN IN IN 

IN IN IN IN 

IN IN IN IN IN 
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Time-To-Be-Served Guidelines 

Offense Characteristics: Severity of Offense Behavior 
(ellamples) 

Escape (open institution or program (e.g., CTC, work release)-­
absent less than 7 d). 

Property offenses (theft or simple possession of stolen property) 
lesD than $1,000. 

Alcohol law violations. 
Counterfeit currency (passing/possession less than $10.,000). 
Immigration law violations. 
Income tax evasion (less than $10,000). 
Property offenses (forgery/fraud/theft from mail/embe~~lement/ 

interstate transportation of stolen or forged securities/receiving 
atolen property with intent to resell) less than SlO,OOO. 

MODERATE 

Bribery of a public official (offering or accepting). 
Counterfeit currency (passing/possession $10,000 to $50,000) • 
. Elcape (.ecure program or institution, or absent 7 d or more--no 

fear or threat used). 
Pireara. Act, possession/purchase/sale (single weapon--not sawed-off 

shotgun or aachine gun). 
Income tax evasion ($10,000 to $50,000). 
Mailing th~eatening communication(s). 
Misprision of felony. 
Property offenses (theft/forgery/fraud/embezzlement/interstate 

transportation of stolen or forged securities/receiving stolen 
property) $10,000 to $50,000. 

Smuggling/transporting of alien ( s). 
Theft of aotor vehicle (not .ultiple theft or for resale). 

HIGH 

Counterfeit currency (passing/possession $50,000 to $100,000). 
Counterfeiting (aanufacturing). 
Explosives, possession/transportation. 
Firearms Act, possession/purchase/sale (sawed-off shotgun(s), 
~achjne gun(s), or multiple weapons). 

Income tax evasion ($50,000 to $100,000). 
Mann Act (no force--com~ercial purposes). 
Theft of aotor vehicle for r~sale. 
Property offenses (theft/forgery/fraud/embezzlement/interstate 

transportation pf stolen or forged securities/receiving stolen 
property) $50,000 to $100,000. 

VERY BIGB 

Robbery (weapon or threat). 
Breaking and entering (bank or post office--entry or attempted 

entry to vault). 
Income tax evasion (over $100,000). 
Use of weapon in crime. 
Extortion. 
Mann Act (force). 
Property offenses (theft/forgery/fraud/embezzl~ment/interstate 

transportation of stolen or forged securities/receiving stolen 
property) over $100,000 but not exceeding $500,000. 

GREATES'1' 

Aggravated felony (e.g., robbery)--weapon fired or personal injury. J 
Explosives (detonation). 

Offender Characteristics 
(Salient Factor Scorel 

Very Good Good Fair Poor Very ~oor 
(12 to 10) (9 to 7) (6 to 5) (4 to 3) (2 to 0) 

OUT 

OUT 

12 
months 

24 
lItonths 

46 
lIIonths 

OUT 

11 
months 

16 
months 

32 
lIIonths 

57 
months 

11 
months 

16 
llionths 

22 
months 

40 
.onths 

65 
months 

16 
months 

22 
months 

28 
months 

52-56 
.onths 

74-78 
months 

20-24 
aor.'ths 

24-28 
aonths 

36-40 
months 

62-70 
lIonths 

90-98 
months 
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computation of Salient Factor Score 

Item A • . . . . . . . . 
No prior convictions (adult or juvenile) = 2 
1 prior conviction = 1 
2 or more prior convictions = 0 

Item B . . . . . . . 
No prior incarcerations (adult or juvenile) = 2---
1 or 2 prior incarcerations = 1 
3 or more prior incarcerations = 0 

Item C . . . . . . . . . . . . . . . . . . . . . 
Age at first commitment ( ad ul t or juvenile) 
(26 or ()lder) = 1 
(25 or younger) = 0 

I tern D • . . . • II' • • • • • " • • • • • • • 

Commitment offense did not involve auto 
theft or check(s) = 1 

Otherwise = 0 

Item E • • 
Never had parole revoked or been committed 

for a new offense while on parole, and not 
a probation violator this time = 1 

Otherwise = 0 

I tern F . . . • . 

. 

No history of heroin or opi~te dependence = 1 
Other = 0 

Item G . . 
Verified employment (or full-time school 

attendance) for a total of at least 6 
months during the last 2 years in the 
communi ty = 1 

Otherwise = 0 

I tern H • • • • • • • • • • • • • • • • • • 
Plea of guilty or nolo contendere = 3 
Otherwise == 0 

Total score 
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Notes 

1. If an offense behavior can be classified under more 

than one category, the most serious applicable 

category is to be used. 

2. Conspiracy shall be rated for guidel ine purposes 

according to the underlying offense behavior, if 

such behav ior was consummated. If the offense is 

unconsummated, the conspiracy will be rated one 

step below the consummated offense. 

3. In cases descr ibed in § 994 (h) a sentence of im­

prisonment shall be imposed, and the term otherwise 

prescr ibed by these guidel ines shall be increased 

as follows: 

(a) in cases described in § 994(h) (1), by 12 months 

(b) in cases described in § 994(h) (2), by 6 months 

(c) in cases described in § 994(h)(3), by 12 months 

(d) in cases described in § 994(h) (4), by 6 months 

provided, however, that in no event shall the sen­

tence imposed exceed that authorized by law. 

4. Aggravating and mitigating factors not specified 

herein may not be relied upon as a basis for depar­

ture from the guidelines, unless the court finds 

that the factor is one that rarely arises and that 
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was not adequately taken into consideration in the 

formulation of these guidelines. 

5. In the case of a defendant convicted of multiple 

offenses committed at different times, an incre­

mental penalty shall be imposed as follows: 

( a) the base penal ty shall be that prescr ibed for 

the most serious offense committed; 

(b) the base penalty shall be increased by 25% of 

the penalty prescribed for the 2nd most serious 

offense committed; 

(c) the penalty indicated by '1 (b) shall be in­

creased bj 10% of the penal ty prescr ibed for 

the 3rd most serious offense committed; 

(d) any penalties imposed other than for the first 

three most ser ious offenses shall run concur­

rently with the penalty indicated by • (c). 

for purposes of this note 5, offenses shall not .be 

deemed committed at "different times" if they are 

part of the same transaction, even if the trans­

action extends over several months or years, or if 

they involve offenses of the same general character 

committed in separate transactions involving the 

same offender(s) and the same victim(s). 
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APPENDIX F: 
PAROLE RELEASE GUIDELINES 

(28 C.F.R. S 2.20) 

ADULT 
[Guidelines of deci~ion making, customary total time to be served before release (including jail time)] 

Offens~ Characteristics. Severity of Offense Behavior 
(examples) 

Escape (open institution or program (e.g., CTC, work release)-­
absent less than 7 d). 

Marihuana or soft drugs, simple possession (small quantity, for 
own use). 

Property offenses (theft or simple possession of stolen property) 
less than $1,000. 

LOW MODERATE 

} 
Alcohol law violations. ) 
Counterfeit cu~rency (passing/possession less than $1,000). 
Immigration law violations. 
Income tax evasion (less than $10,000). 
Property offenses (forgery/fraud/theft from mail/embezzlement/ 

interstate transportation of stolen or forged securities/receiving 
stolen property ~ith intent to resell) less than $1,00~ 

Selective Service Act violations. 

MODERATE 

Bribery of a public official (offering Dr accepting). 
Counterfeit currency (passing/possession $1,000 to $19,999). 
Drugs: 

Marihuana possession with intent to distribute/sale (small scale 
(less than 50 lbo.)). 

·Soft drugs·, possession with intent to distribute/s~e (less 
than $500). 

Escape (secure program or institution, Dr absent 7 d Dr more--no 
fear Dr threat used). 

Firearms Act, possession/purchase/sale (single weapon--not sawed-
off shotgun Dr machine gun). 

Income tax evasion ($10,000 to $50,000). 
Mailing threatening communication(s). 
Misprision of felony. 
Property offenses (theft/forgery/fraud/embezzlement/interstate 

transportation of stolen or forged securities/receiving stolen 
property) $1,000 to $19,999. 

Smuggling/transporting of alien(s). 
Theft of motor vehicle (not _"ltiple theft Dr for resale). 

Offender Characteristics: Parole Prognosis 
(Salient Factor Score) 

Very Good Good Fair Poor 
(11 to 9) (8 to 6) (5 to 4) (3 to 0) 

6-10 
months 

8-12 
months 

12-16 
months 

8-12 
months 

12-16 
months 

16-20 
months 

10-14 
months 

16-20 
months 

20-24 
months 

12-18 
months 

20-28 
months 

24-32 
months 
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PAROLE RELEASE GUIDELINES (Cont'd) 

(Guidelines for decision making, customary total time til be served .before release (including j ail time) I 

Offense Characteristics: Severity of Offense Behavior 
(exampl es) 

HIGH 

Counterfeit currency (passing/possession $20,000 to $100,000). 
Counterfeiting (manufacturing). 
Drugs: 

Marihuana, possession with intent to distribute/sale (medium 
scale) ( e.g Of 50 to 1,999 lbs.). 

·Soft drugs", possession with intent to distribute/sale 
($500 to $5,000). 

Explosives, possession/transportation. 
Firearms Act, possession/purchase/sale (sawed-off shotgun(s), 

machine gun(s), or multiple weapons). 
Mann Act (no force--commercial purposes). 
Theft of motor vehicle for resale. 
Property offenses (theft/forgery/fraud/embezzlement/interstate 

transportabion of stolen or forged securities/receiving stolen 
property) ,20,000 to $100,000. 

VERY HIGH 

Robbery (weapon or threat). 
Breaking and entering (bank or post office--entry or attempted 

entry of vault). 
Drugs: 

Marihuana, possesdon with intent to distribute/sale (large 
scale, e.g., 2,000 lbs. or more). 

"Soft drugs", possession with inten~ to distribute/sale 
(over $5,000). 

"Hsrd drugs", possession with intent to distribute/sale 
(not exceeding $100,000). 

Extortion. 
Mann Act (force). 
Property offenses (theft/forgery/fraud/embezzlement/interstate 

transportation of stolen or forged 'securities/receiving stolen 
property) over $100,000 but not exceed~~g $500,000. 

Se,ual act (force). 

GREATEST 

Aggravated felony (e.g., robbery, sexual act, aggravated Bssault)-­
weapon fired or personal injury. 

Aircraft hijacking. 
Dr~gs: "Hard drugs", possession with intent to distribute/sale 

(in excess of $100,000). 
Espionage. 
Explosives (detonation). 
Kidnapping. 
Willful homicide. 

Offender Characteristics: Parole Prognosl 
(Salient Factor Score) 

Very Good Good 
(11 to 9) (8 to 6) 

16-20 
months 

26-36 
Ilonths 

20-26 
months 

36-48 
months 

Fair Poor 
(5 to 4) (3 to 0) 

26-34 
months 

48-60 
months 

34-44 
months 

60-72 
months 

(Greater than above--however, specific ranges 
are not given due to the limited number of 
cases and the extreme variations in severity 
possible within the category.) 
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!!Q!M 
1. Tht guidelines are predicated upon good institutional conduct and program performance. 
2. If an offense behavior is not listed above, the proper category may be obtained by comparing the severity of 

the offense vith those of similar offense behaviors listed. 
3. If an offense behavior can be classified under more than one cAtegory, the most serious applicable category 

18 to be used. 
4. If an offense behavior involved multiple separate offenses, the severity level may be increased. 
5. If a continuance is to be given, allov 30 days (1 month) for release program provision. 
6. "Uard drugs" include heroin, cocaine, lIIorphine, or opiate derivativeB, and synthetic opiate Bubstitutes; 

"soft drug." include, but are not limited to, barbiturateB, ~~hetaminest LSD, and hashish. 
7. Conspiracy shall be rated for guideline purposes ,lJccording to the underlying offense behavior if such behavior 

vas consulllll4ted. If the offense is unconsummated, the conspiracy will be rated one step below the. conSUlIIIlated offense. 

Salient Factor Score 

Item A • • • • • • • .. • • • • • • • • • • • .. 

Item 

Item 

No prior convictions (adult or juvenile) • 3 
1 prior conviction. 2 
2 or three prior convictions. 1 
4 or aore· prior convictionB • 0 

:o'p;i~r'i~c;r~e;ati~n~ (aduit'o; ju~e~iiei ~ 2 
1 or two prior incarcerations. 1 
~ or More prior incarcerations - 0 

c ••.•••••••• 
Age at 
(26 or 
(lS to 
(17 or 

first commitment 
older) • 2 
25) • 1 
younger) • 0 

.. . .. . . 
(adult or juvenile) 

Item D • • • • • • • • • • • • • • • • • • • • • • • • • 

IteM 

Co~it.ent offense did not involve auto theft or check(s) • 1---­
Otherwise • 0 

:e~e; had pa;oie 'r;v~k;d'o; be;n·c;~itt;d·i~r·a·n;v·off;n;e---­
while on·parole, and not a probation violator this time Q 1 

Otherwise • 0 

Item P ••••••••••••••••••• " 
No history of heroin or opiate dependence • 1 
Other" 0 

Item G ••••••••••• , • • • • • • • • • • 
Verified employment (or full-time school att;nda~c;) 'f~r'a 

total of at least 6 months during the last 2 years in the 
cOlllllunity • 1 

Otherwise. 0 

Total SCOte . . .. . . . . . . . . . . . . . . .. . . . . ... 

i 
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APPENDIX G: 
CALIFORNIA RULES OF COURT 

Rule 421. Circumstances in Aggravation 

Circumstances in aggravation include: 

(a) Facts relating to the crime, including the 

fact that: 

(1) The crime involved great violence, great bod-

ily harm, threat of great bod ily harm, or other acts 

disclosing a high degree of cruelty, viciousness or 

callousness, whether or not charged or chargeable as an 

enhancement under section 12022.7. 

(2) The defendant was armed with or used a weapon 

at the time of the commission of the crime, whether or 

not charged or chargeable as an enhancement under 

section 12022 or 12022.5. 

(3) The victim was particularly vulnerable. 

(4) The crime involved multiple victims. 

(5) The defendant induced others to participate in 

the commission of the cr:;,me or occupied a position of 

leadership or dominance of other participants in its 

commission. 

(6) The defendant threatened witnesses, unlawfully 

prevented or dissuaded witnesses from testifying, sub-
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orned perjury, or in any other way illegally interfered 

with the judicial process. 

(7) The defendant was convicted of other crimes 

for which consecutive sentences could have been imposed 

but for which concurrent sentences are being imposed. 

(8) The planning, sophistication or professional­

ism with which the cr ime was car r ied out, or other 

facts, indicate premeditation. 

(9) The defendant used or involved minors in the 

commission of the crime. 

(10) The crime involved an attempted or actual 

taking or damage of great monetary value, whether or 

not charged or chargeable as an enhancement under sec­

tion 12022.6. 

(11) The crime involved a large quantity of 

contraband. 

(12) The defendant took advantage of a position of 

trust or confidence to commit the offense. 

(b) Facts relating to the defendant, including the 

fact that: 

(1) He has engaged ina pattern of violent conduct 

which indicates a serious danger to society. 

(2) The defendant's prior convictions as an adult 
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or adjudications of commission of crimes as a juvenile 

ar~ numerous or of increasing seriousness. 

(3) The defendant has served pr ior pr ison terms 

whether or not charged or chargeable as an enhancement 

under section 667.5. 

(4) The defendant was on probation or parole when 

he committed the crime. 

(5) The defendant's prior performance on probation 

or parole was unsatisfactory. 

Rule 423. Circumstances in Mitigation 

Circumstances in mitigation include: 

(a) Facts relating to the cr ime, incl ud ing the 

fact that: 

(I) The defendant was a passive participant or 

played a minor role in the crime. 

(2) The victim was an initiator, willing partici-

pant, aggressor or provoker of the incident. 

(3) The crime was committed because of an unusual 

circumstance, such as great provocation, which is un-

likely to recur. 

(4) The defendant participated in the crime under 

circumstances of coercion or duress, or his conduct was 

partially excusable for some other reason not amounting 

to a defense. 
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(5) A defendant with no apparent predisposition to 

do so was induced by others to participate in the 

crime. 

(6) The defendant exercised caution to avoid harm 

to persons or damage to property, or the amounts of 

money or property taken were deliberately small, or no 

harm was done or threatened against the victim. 

(7) The defendant believed he had a claim or right 

to the property taken, of for other reasons mistakenly 

believed his conduct was legalo 

(8) The defendant was motivated by a desire to 

provide necessities for his family or himself. 

(b) Facts relating to the defendant, including the 

fact that: 

(1) He has no pr ior record or an ins ignif icant 

record of criminal conduct considering the recency and 

frequency of prior crimes. 

(2) The defendant was suffer ing from' a mental or 

physical condition that significantly reduced his cul-

pability for the crime. 

(3) The defendant voluntarily acknowledged wrong-

doing prior to arrest or at an early stage of the crim-

inal process. 

., 
< 

f 
" 
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(4) The, defendant is inelig ible for probation and 

but for the ineligibility would have been granted pro-

bation. 

(5) The defendant made restitution to the victim. 

(6) The defendant's prior performance on probation 

or parole was good. 
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