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Royal Commission on Criminal Procedure

Memorandum on Second Part of Evidence of the

Commissioner of Police of the Metropolis

I set out in Chapters XI-XV my vigws on the questions‘
raised by the terms of reference of the Royal Commission in
relation to the criteria for prosecution, the decision to
prosecute and fhe responsibility for the conduct of the ‘
prosecution, the Solicitor's Departmeht of the Metropolitan
Police, the role of the Attorney General énd the Director of-:

Public Prosecutions and the right of private prosecution.

Questions raised by the terms of reference relating to
preparation’for trial and matters arising at the trial bearing
on the investigation stage concérn in the main detailed legal
matters of a type often referred to as "lawyers law", The
evidence rélating to these questions which is contained in
chapteré XVI and XVII is that of the Solicitor of the : |
Metropolitan Peclice. I have read his evidence and agree withh

his recommerdations.,

The recommendations in-this second part of my evidence
are far fewer in mumber than in the first part. As will be

seen I am generally in favour of retalnlng the status qno 80

yfar as the prosecutlon process is concerned. I empha51se

that my,evidence relates to the existing arrangements in my

Force. In my view these avoid the expensive and wasteful‘

‘reference of Simple criminal cases to a prosécution lawyer



while providing that those cases which do merit such attention

recelve it.

It is Utopian fantasy to suggest that a perfect system
of eriminal procedure can be devised which would in every
instance equallyvprétect the innocent and ensure the certain
conviction of thé guilﬁy; It is essential to fix tpe necessary
balance between the need effectively to bring offénders to
justice on the one hand and the rights and liberties of the
‘citizens on the other. There are of courée some faults with
the present s&stem of criminal procedure but it is interesting
to find that when one reviews the authenticated cases of
injustice in the criminal courts the faults are usually found
to result from the mistakes of the incompetenée of those who

administer the system, not the system itself,
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Resume of Part II of the Written Evidence of

The Commissioner of Police of the Metropolis

CHAPTER XI The Criteria for Prosecution
A description of the eriteria used in
" the Metrdpolitan Police Force which are
put forward as bésié guidelines

(paragraph 11.22).

CHAPTER XII The Decision to Prosecute and the
' ‘ Responsibility for the Conduct of the
Prosecution

The'décision and responsibility for
prosecution should not belentirely in
police hands nor totally removed from
bolice but should be based on a system ‘
which‘lies between the two and is
examplified by that in use in the
Metropolitan Police District (paragraph
12,1).  The enormous cost of establishing
and maintaining a system of public
proSecution throughout England and Wales
~would produce é system which would have
little if any advantage and indeed some
disadvantage over the system which is in
operation’in the‘MétroPdlitan Police
District (paragyaph 12.54).
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CHAPTER XIII The Status Structure and Organisation
off the Solicitor's Department of the
Metropolitan Police

A descriptive.chapter.

CHAPTER XIV The Role of the Attorney-General and the
Director of Public Prosecutions

No changes are recommended in the role
of the Attorney-General (paragraph 14.4)
or the Director of Public Prosecutions

(paragraph 14.9).

CHAPTER XV The Right ¢f Private Prosecution

A recommendation that the right of ‘
private prosecution should be retained f
subject to the existing restrictions

(paragraph 15.11). ‘ ' ‘ L

CHAPTER XVI Preparation for Trial l
(Evidence of Solicitor, Metropolitan Police)

In general ho alterations are suggested
in the existing procedure and'practice
with the exception of the following ‘ 3
recommendations: i i
(1) If at trial on indictment a defendant

intends té raise a specific defence not @
previously disclosed, notice of it should
be given to the prosecution in sufficient

time and detail prior to trial so that s
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prosecution have an opportunity of

investigating it (paragraph 16.13).

(2) In cases of trial on indictment

the defence should notify the prose-
cution within twenty-one days of the
end of the committal proceedings of

any aépects of the evidence adduced

by the prosecution which it is not
intended to dispute at the trial,

such notification to have a similar
effect to an admission under section 10

‘Criminal Justice Act 1967 (paragraph 16.17).

(3) When a defendant who has pleaded
guilty at a Magistrates' Court to an
offence subsequéntly makes application
to the Crown Court (dealing with case
either for the purpose of sentence 6r
by way of appeal) to change his plea the
 Crown Court's decision shall be binding
on the Magistrates' Court. The only
grounds on which the Crown Court should
' ~acéede to the application are that it is
safisfied on evidence adduced before it
either (a) that the plea of guiity was
eqﬁivocal or (b);if'the plea of guilty

was unequivocal, additional information .



CHAPTER XVII

not available to the Magistrates' Court

is revealed to the Crown Court which

would have probably caused the Magistrates'
Court to have entered a plea of not guilty

(paragraph 16.58).

(4) No Court should be permitted to
indicate to a defendant eithervdirectly or
througﬂ his legal advisors prior to a
defendant's plea, its view as to a
possible sentence either in general or

specific terms (paragraph 16.66).

The Trial

ZEv1dence of Solicitor, Metropolitan Police)

RECOMMENDATIONS

(1) The test for the admissibility or
exclusion in evidence of an oral or written
statement to police by a suspect or

gccused person should be as now based on
the volﬁntary_principle and not on an
exclusionar& rule or disciplinary

principle (paragraph 17.12).

(2) Facts revealed by a statement

subséquently ruled inadmissible, as now,

if capable of proof by means other than

the -inadmissible statement should be admlssible.
(Paragraph 17. 12)
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(3) The rule as to the inadmissibility

of a confession made as a result of a
threat or inducement should be limited to
threats or inducements of a kind likely,
in the circumstances.existing at the time,

to produce from the accused an unreliable

confession (paragraph 17.18).

(4) The retention of the Administrative
Directions on Interrogation and the
Taking of Statements contained in
Appendix B to the Judges Rules, save for
the modifilcation necessary at paragraphs
2 and 6(a) to meet the recommendations in

Part I of this evidence (paragraph 17.19).

(5) The principle (d) at present referred

"to in Appendix A of the Judges Rules be

amended to recognise the fact thap

despite the possession by an officer of
"enough evidenceﬁ to prefer a charge there
may well be perfec?ly proper reaéons why
it is not appropriate ﬁoxcharge "without
delay" (paragraph,1f.33)- |
(6) The right of an accused person to make
an unsworn statement ;at his trial instead
of giving evidenceﬁéé a witness should be

abolished (paragraph 17.38).
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(7) When a court accepts that the
evidence adduced by the prosecution has
established a prima facie case against
an accused person it should warn him

, that if he fails to give evidence the
court or jury will be entitled to draw
sﬁch inferences from hisAfailure as
appear proper and that such.failure can
be treated as capable of amouhting to

corroboration (paragraph 17.42).
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CHAPTER XI

THE GRITERTA FOR PROSECUTION

11.1. This subject can usefully be considered under four

heads:

1. What are the basic essentials for a prosecution?
2, What discretion exists to prosecute or refrain
from a prosecution?
3. What considerations are relevant to a decision to.
| prosecute or refrain from g prosecution?
L. In what circumstances is it justified to caution

rather than to prosecute? -

1. What are the basic essentials for a prosecution?

11.2. There are, in my view, two basic essentials for a

H

prosecution namely:

(a) evidence available to prove all the essential
elements of an alleged offence and

(b)a theineed for that evidence to be credible.

11.3. The first essential is self-evident. As to the
second essential, it is not sufficieny in my view to consider
the possibility of proseéution where there is available
evidence to prove all the essential elémentsAof an alleged
offence unless it can be said that the available evidence is
credible, These two essentials are reflected in a Précfice

Note issued by the Divisional Court (1962 1 ALL ER LL8)




", .. as a matter of practice justices should be guided by the
following considerations. A submission of no case may
properly be'upheld (a) where there has been no evidence to
prove an essential element in an alleged offence (OR) (b) where
the e%idencekadduced by the prosecution has beeﬁ 80 disgcredited

as a result of cross-examination or is so manifestly unreliable

that no reasonable tribunal could safely convict on it."

11.4. To consider a prosecution merely on the basis of
available evidence to support the essential elements of an
alieged offence without also giving considerétion as far as
possible to the credibility of that evidence would be quite
wrong. I do not accept the alternative argument that it is
usurping the functions of the Court for police or a proseéuting
authority to concern themselves with the gquestion of credibility
of evidence on the basis that that is solely a question for the
Court and that all the police or a prosecuting authority should |
consider is whether or not there is evidence available to prove
all the essential elements of an offence. If this were the
practice, the Courts would be inundated with cases in which
defendants would be acquitted at the close of the prosecution
case following a submission of no case to answer by thé defencé
and such a practice‘would be rightly condemned both out of
consideration for such defendants and as wasteful of public

resources and the time “of already-overburdened Courts.,

11.5. I do not pretend that a consideration before a .
prosecution is undertaken of both these essential elements can

rule out the possibility of prosecutions which terminate a%
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the close of the prosecution evidence by a submiésion,of no’
case td ahswér because (a) the law is not an exact scienée}so
that even the most learned lawyers can and do differ in their
views (as is evidenfv from many judgements'delivefed in»the
House of Lords!) and (b) witnesses in giving evidence dc not
always come up to proof either because of lack of memory. or as

a result of some fear or ulterior motive,

11.6. This'need to consider, before any decision is taken,
whether or not credible evidence exists illustrates again the
necessity of allowing sufficient time for police to carry out

their investigations between time of arrest and chhrging.‘

11.7. At the end of their investigation police may be
gatisfied that there exists crediblé evidence from potential -
prosecution witnesses to support a prosecution. I do nbt
intend to imply by the use of the term credible that the
evidence from potentiasl prosecution witnesses must be entirely
without conflict because in the nature of some evidence,
particularly that provided by eye witnesses, there is often
some conflict (e.g. eye witnesses to an assault) but that if
there is ;onflict thenfit'is not such as to throw doubt on the

credibility of the evidénce as a who;e to prove all the

essential elements of an alleged offence.

11.8. Side by side wifh‘that credible evidence from
potential prosedution witﬁeéses;‘the suspect or his édvisers, 
if they have'seen fit to do so under theﬁﬁﬁesent'law, may
have revealed evidence which is in direct conflict with that |

credihlé evidénce of the potential'prosecution Witnesses.4‘

3.



Oértainly, it is the duty of police, before satisfying them-
selves that the basic essenﬁials for a prosecution are present,.

to investigate as far as poSsible any potential defence evidence

of which they have been given details. Nevertheless, after
‘those investigations, the conflict between potential prosecution
and defence evidence may remain. If the cornflict which does
remain is not sufficient to give rise to a submission of no
case to answer then it seems to me wholly wrong to argue that
the basic essentials for a prosecution are not present. To B
argue otherwise would involve poiice or their légal advisors
abrogating to themselves the function of the Court and indeed

would mean that no case contested either on fact or law would

ever be brought.

2. Given the basic essentials for a prosecution what

discretion exists to refrain from a prosecution? . .

11.9. The need for a discretion is self-evident. Quite
apart from an impossible financial burden which would be
imposed by the need to prosecute every known offence where the
basic essentials for a prosecution existed, the burden on the
Courts, lawyers and police would be overwhelming. .As
Lord Denning said in R v Metropolitan Police Commissioner ex
parte Blackburn 1968 1 ALL ER at page 769: !
"Although the chief officers of police are answerable )
to fhe law, there are many fields in which they have
a discretion with‘ﬁhich the law will not interfere.
For instance, it is for the Commissioner of Police,
or' the chief constable, as the case may be, to decide o

in any particular case whether enquiries should be

LL.



pursued; or whether an arrest should be made;'or
& prosecution brought. It must be for him to
i_ : B decide on the disposition of his force and the
% | | concentratiOn of his resources on any particuiar
crime or erea. No Court can or should give him
direction on such a matter.. He can also make
| policy decisions and give effect to them, as, fof
instance, wag often done when prosecutions were
< not brought for attempted suicide; 7but there are
v some pclicy decisions with which, I think, the
courts in a case can, if necessary, interfere.
iA Suppose a chief constable were to issue a directive
to his men that no person should be prosecuted for
i stealing any goods less than 2100 in value I should
have thought that the court could countermand it.

He would be failing in his duty to enforce the law."

In the same case at page 770 Lord Salmon said,
"The chief function of the police is to.enfofceuﬁhe
LJ law . . « if . . . the chief poliee officer in any -
T~ | district were to issue an instruction that}as a

matter of policy the police wauld take no steps to

{i ‘ prosecute any housebreaker, I have little doubt but
1‘ that any householder in that district vould be able
z_ ‘ ; ‘ to obtaln an order of mandamus for the 1nstructlon to
i- | ~ be w1thdrawn. Of course the pollce have a wide -

dlscretlon whether or not ﬂuey will prosecute in any

i o + particular case."

de
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41.10, I fully accept the principie that the discretion
Whether/or not to prosecute must be restricted to a
cdnsideration‘of the circumstances of a particular case and
that immutable blanket decisions not to prosecute which would
effectively change the law must not be made in relation to a2
particular type or types of criminal offence. At the same
fime it must be bourne in mind that despite the continual and
rapid increase in crime the police force in my area is of a
strength similar to that of almost sixty years ago, 21,009
officers in 1920, 22,239 officers in 1977. It follows that
the strict adherence to this principle, however necessary,

does not relieve the extreme pressure on police responsibility

for law enforcement.

‘3. Given the presence of the basic essentials for a

prosecution what considerations are relevant to a

decision to prosecute or refrain from a prosecution?

11.11. Every case where'the basic -essentials for a
brosecution exist must be considered individually. The
considerations which I suggest below do not necessarily apply
in every case; some considerations may override others;
there may be considerations relevant fo a particular case which
are unique to that case. But I suggest the followiﬁg are the
more general considerations; first as to the offence, second
as to the offender and third as to those affected by the
offence, | |

11.12. (A) The Offence

{4) The seriousness or triviality of an offence is

obviously relevant. ‘Parliament,‘one assumes, diad

6.
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not intend that every form of omission or

commission which it decreed or which the Common

' Law decrees should be a criminal offenée, should

automaticaliy result in a prosecution. Were it
otherwise, Parliament would have provided

sufficient Court accommodation and Court and police

personnel to carry out such a mammoth task. Thus

(1)

for example every person who on leaVing a bus
discards his used ticket on the pavement commits

an offence contrary to the Litter Acts 1958 and

1971, but to mount a prosecution in the circumstahces
outlined would clearly not be justified without some
very épmpélling reason. On the other han&, it would
be difficult to find a compelling reason for not

prosecﬁting an adult for an offence of robbery.

The prevalence of an offence in a particular area.
There may be an ocutbreak of trivial offences of a
particular kind committed over a peribd of time

which considered individually would not merit a

- prosecution but in an attempt to reduce the nuisance

11113.’
(1)

of such offences deterrent prosecutions might be
justified iﬁ"%he'hOPé that the publicity of such
prosecutiops might have the effect of removing or

lessening the problem in the future.

(B) The Offender | | o
The age of the offender. If arperSCn ﬁnder 17

commits an offence in the Metropolitén.Po1ice =

7.



' District then unless it is imperative to charge

(11)

(iii)

him with that offence immediately so as to bring

‘him before a Magistrates' Court the decision to

prosecute or not will be delayed until a thmrough

'ihvestigation of hié background has been carried

out through the Metropolitan Police Juvenile

Bureaux scheme which I described in Chapter VI,

At the other end of the scale, the advanced years

of an offender may be relevant to a decision whether

or not to prosecute but this is a decision which

is more relevant to be considered under the topic

of the health of the offender.

The health of the offender is a consideration
particularly in cases which are not_grave-where
there is informétion to indicate that a prosecution
might have a serious detrimental effect upon the
health of an offender. Even in cases of serious
crime a decision whether or not to prosecute would
obviously be affected if it was known that an
offender was in the last stages of a2 fatal illness.
The punishment likely to be imposed. To-some extent
this is corrolated to the question of the tfiviality
of the offence. Thus in Hart v Bex 1957 Crim. LR
622 the Divisional;Court; in considering an appeal
by the prosecution against,the dismissal df what in
the“circumstances of this‘particular case was a
technical road traffic offence, regretted that a

pfosécutibn had been brought'and advised justices

g
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(iv)

11.14

in similar cases if a prosecntion was instituted»
and the justiCes convicted, to impose by way 5:
penalty an absolute discharge. |

Bearing in mind the circumstancesfsurrounding an
offence, is the use of‘a'caution by police rather:
than a prosecution likely to operate as a
sufficient -deterrent to the offender? I shall
deal with cautioning later in this Chapter.,

(C) Those affected by the offence

The views of those affected by an offence, be they
victims or more generally the public at large, are
of relevance. This does not mean that a victim who
demands a prosecution or a victim who abhors the
idea of a prosecution has any kind of veto but such
views and tne reasons for them Wculd be considered.
In the same waj, the 1ikely general reaction of the
public to a piosecution or lack of it is relevant.
To some extent, the victim in cases of 1oss has an
even greater interest in a prosecution than hitherto
by virtue of the provisions of Section 35 Powers ofg
Criminal Courts Act 1973 which enables a criminal ,
court upon conviction, to order the offender to pay
compensation for personal injury,‘loss or damage

resulting from‘the offence or.anyeother offence

.which is takenkinto consideration by a Court'in

determining sentence; additionally, a Court has
power 't6 make an order of restitution under c

Section 28 Theft Act 1968 : I consider these S

9’



discre?ionapy powers in the hands of the Courts
to be incidents of a prosecution rather than the
éole Justification for a prosecution becauée the
.civil remedies of compensation and restitution

remain available.

A victim aggrieved by the réfusal of police to
prosecute, whether the decision not to prosecute
was made on the gr¢unds of lack of credible
evidencé to support the essential elements of an
offence or because, despite the presence of those
eséential‘elements‘it is not considered that a
prosecution ishjustified, has the remedy of
;institutihg a prosecution himself other than in
those few cases wberé some special consent is ‘ ¢
required such as that of the Attorney General or |
Director of Public Prosecutions. I shall refer =

to this right of private prosecution in Chapter XV.

L. ;h what circumstances is it Jjustified to caution for a

eriminal offence rather than to prosecute? - L

~11.15., "Before a caution as opposed to a prosecution can be
cbnsidered,'there must exist the same basic elements as are |
needed for a prosécution which Ibset out at paragraph 11.2
‘ébbve namely, credible evidence'tb prove all the essential
elements of an offence: To caution otherwise would be to
caution‘for a set of circumstances which it was considered
mightrorimight not be an offencé, which in my view;would-be an

unjustifiable use of the caution. ‘ : T

10.
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11.16. There is no statutory or common law authority
entitling pollce to caution any person for an offence.
Although it is unliikely that any private individual would wish

to caution anyone in respect of a criminal offence, save

.pérhaps an employer cautioning rather than prosecuting an

employee for theft, the abllinv of police to do so is no more

or less than that of a private ;nd1v1dudl. However, a caution
frem police whose very task is tb Preserve law and order is
likely to be nore effective than a caution from a private
individual. For the sake of ciarity i mention that although
Section 2 Street Offences Act 1959 pnovides a procedure whereby
a woman’cautioned'by a constable for loitering or soliciting
for prostitution is in certain circumstances entitled*%o have
details of that,cautioniné‘expunged from police records, |
neyertheless, the administration of such z caution is itself

non-statutory. The operation of that scheme of eautioning as

~used by the Metropolitan Police Force is described in the

Home Office Circular 109/59.

11 17. The Royal Commission will be aware that the extent :
of the use of cautlonang differs in varlous police forces as
does the type of offence for which cautlons are issued as may
be seen from the annual Crimlnal Statistlcs for England and

Wales, published by the Home-Office.

11.18. I have already dealt with the cautioning of

juveniles in Chapter VI, but for the sake of completeness I -

set out below the figures for cautioning in the Metropolitan |

Police Dbistrict fer:1977, These‘figures'do;not include the

11,




informal verbal cautions administered at the scene (see below'

verbal cautioning) but do include the formal verbal cautioning

A

of juveniles by a Chief Inspector or Superintendent at a
police station as described in paragraph 6.13 as well as

written cautions to both adults and juveniles.

Indictable 9,575 persons cautioned for 13,423 offences
Offences

Non-
indictable 3,935 persons cautioned for L4,965 offences
offences

Traffic -offences 14,314 persons cautioned for 19,683 offences

27,824 38,07
So far as the Meﬁropolitan Police Force is concerned, the
practice of cautioning adults is largely confined to
cautioning for comparatively trivial offences. The cautibning

used is either & verbal or written caution.

Verbal Cautioning i

11.19; It is provided in Metropolitan Police General
Orders at Section 34 paragraph 70, that trivial infringements
oflthe law‘particularly those committed by children and those
which involve no actual danger should be dealt with by the
pplicé officer at the scene, by a suitable word of warning.
Examples of such c&éés are minor offences against réad traffic
lighting requirements, particularly if the fault was
rectified immediately (General Orders Section 28, paragraph
3(1), or riding a pedal cycle without due care and attention
contrary td Section 18 Road Traff&c Act 1972, if the offence

was really trivial and did nbt involve danger to other persons

(General Orders Section 31 paragraph L8(3)).

12,
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Written cautions

44.20.  Again, these are largely restricted to trivial
infringements of thé road traffic laﬁ. Guidelines are laid.
down in Metropolitan Police General Orders in respect of éuqh
offences indicating which type of offence usually merits
prosecution and which type a wriften caution. ;These guide-
lines indicate that diécretion must be'used, that each case
must be considered on its facts and that there is no firm
distinction to be drawn. A case normally dealt with by written

cantion would merit criminal proceedings if the offence is in .

.the particular circumstances serious or persistent and

similarly, a case normally dealt with by criminal proceedings
would merit only a written caution if there were mitigating
factors (General Orders Section 3l4, paragraphs 17-26). Where
a written caution is sent, it is authorised by an Inspector or
Chief Inspectof of the Administration Unit concerned, that '

officer being directly responsible to his Chief Superintendent.

'41.21. I 'can see no justification for the wider use of the
cautioning procedure in respect of adults than that I have
outlihed,above which is operative within my Force. Cautioning
is by its nature no more than a warning to a person that his
behaviouf,as repdrted amounted fo a cgiminai offence.( Where
there is clear evidence of other than a very trifling offence;’
then it seems to me that the use of the caution is not ‘
justified and that the only consideration should be whethef to
prbsecute dr not, bearing ip mind the factors‘Iuhave referfad

to at paragraphs 11.12 to 11.14 above, It is argued5by‘som¢'.~

3.



that if as & result of a éonviction the Céurt imposes only a‘.
minor penalty such as a small‘fine or a conditional discharge,'
‘that indicates that the offence would have been better dealt
with by way of a caution. Apart from the very trivial type
of‘offence, to which I have referred, I do not agree with that.

view because I see the benefits of a prosecution to be that:

(a) justice is seen to be done openiy;

(b) the seriousness or triviality of an offence is a subject
more fit for consideration by a Court rather than a f
non-judicial individual whether he be a police officer or

an official prosecutor;

(¢) the conviction will appear on the individual's criminal
record so that on any subsequent conviction he cannot
mislead a Court in pretending he is a person who has not
committed a criminal offence or a criminal offence of that

kind before; | s

(&) even if a Court imposes a conditional discharge, that
. Penalty is by its very nature conditional upon future
good behaviour so that a breach of it enables a Court to
impose an a?propriate penalty.
SUMMARY
11.22, I have dealt in this Chapter with what I see to
bé the criteria for decisions to présecute or refrain ffqm
- prosecution which are the criteria used in the Metropolitan

Police Force., I have no specific recommendations beyond

LW

putting forward these criteria as basic guidelines. It would

be‘impracticably idealistic to suppose that any system could be x

4.
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devised which would result in the "right" decision being made
iﬁ every case because it invoives no exact science but the |
exercise of a discretion. Nor do I believe that it is
poséible to devise a system which could impose a unifornity
in that exercise of such a discretion because eventually, the
discretion would have tolbe exercised on a delegated basis.
Indeed, to attempt to devise a gYstem which imposed a |
uniformity in the‘exeqcisé of such a discretion would be to
ignore regionai differences in the type and prevalence of

particular ¢cffences,

15.
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CHAPTER XII

THE DECISION TO PROSECUTE AND THE RESPONSIBILITY

FOR THE CONDUCT OF THE PROSECUTION

12.1. This topic raises an issue which has been advocate
in some guarters namely éhat there qhould be a change ih
England and Wales to a system of a public prosecutor, possibly
similar to the Scottish system,‘complétely independent of the
police, whose responsibiiity it would be to make a final‘
decision as to whether or hot to institute criminal proceedings
and to be responsible for the whole conduct of all criminal
proceedings. I am fortunate in having had considerable
experience of fhe Scottish.system aﬂdg s ince my appointment as
Commissioner of the Metropolis, have gained some knowlé&gg 6f
. the system in England and Wales. I favour neither a system
where the decision and responsibility for prosecution is
totally removed from police nor of a system where it is
entirely in police‘hands but a system which lies between the
" two and is exemplified~by that in use in the Metropolitan
Police District. It may be of assistance to the Royal-
Gomm1331on if I describe first how the prosecution process
(that is the decision to prosecute ard the responsiblllty for
the conduct of the~prosgcution) is dealt with in the |
Metropolitan Police Disfrict. I shall then discuss the
arguments advanced by those who favour a sjsfem of a publie

prosecutor.
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Legal advice

12.2. The Metropolitan Police Force has two sources to
which it can turn to obtain legal advice namely the Director

of Public Prosecutions and the Metropolitan Police Solicitor.

12.3. 80 far as the Director of Public Prosecutions is

concerned, the Prcsecution of Offencés'Regulations 1946 (at

the pﬁme of the prepanation of this evidence new Regulations
haw;ﬁbeen laid before Parliament) reguire me, as respects
offences alleged'to have been committed within the Metropolitan
Police area, to report to the Director every offence punishable
with death; kenery offence in respect of which the prosecutinn

has by statute to be undertaken by or fequires by statute

- the consent of the Director; every indictable case in which

the prosécution is wholly withdnawn or is not proceeded with
within a reasonable time; every case in which .a request for
information is made by the Director and every case in which it
appears to me that the advice or assistance of the Director is
desirable. Additionally, ﬁhe Regulations require me to report
certain specific offences to thé Director. Once a case has been
reported %o the Directqr in that way although I; and my
officers, are free to and indeed»encpuraged to express our
views, the decisions of the Director as to the.appronniéié'“
action to take are his decisions and not those of'myself or my
officers, If proceedings have not been institutea, the
Dinector's decision as to’their commencement by police, or not,
is;final. In the same way, 1if proceedings have been commenced,
as is more common, the Director's decision as to their

continuance or otherwise by police is final. It does not follow

17.
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‘thatkbecause a case has been reported to the Directbr he wiliua 
necessarily wish to retain it and'conduct’the prosecution. He =
may be content for it to be dealt with by the Metropolitan
Police Solicitor in which case the latter will have the

conduct of the prosecution.

12.4., In addition to those cases referred to the
Metropolitan Police Sqlicitor on the instructionévof the
Director, the following cases are submitted for advice aﬁd
representation to the Metropolitan Policé Solicitor in
accordance with the instructions contained in Section 25
paragraph 172 of ﬁhe General Orders of the Metropolitan Police,

namely:

(a) all cases where legal or evidential difficulties are

likely to arise or the facts are of a complicated'nature,

(b) in any case where the prosecution depends on the
correctness of visual identificationkof the defendant

which is likely to be disputed,

(c) where for any other reason the Chief Superintendent is of
the opinion that legal advice and representation is

necessarys
(d) where the Magistrate informs police that he coﬁsiders»it
necessary. . |
12,5, Similarly, officers are obliged to obtain legal
advice‘and representation from,the MetrOpolitgn Policé
Solicitor where it is known that a case will be7committéd fcr,i”

trial in cases of:

18,




(e) conspiracy to commit any offence or to defraud,
(£) rape, buggery, procuration or abduction,
(g) sexual assaults involving children or young persons,

e (h) unless the facts are straightforward in any other offence

triable only on indictment or any offence involving
i ‘ forgery, criminal'deceptioﬂ or false accoﬁnting, arson

or where a large number of offences are involved.

{ 12.6. In all cases committed fecr trial where police were
.not represented at the committal proceedings, a repoft and

copies of statements etc. are forwarded immediately after

Y

} committal to the Metropolitan PoliceA86licitor@s Department,

so that the Solicitor can then undertake the prosecution and

e ir®

instruct Counsel to prosecute at the trial at the Crown.Court.

PRI A
+ N

The Decision to Prosecute ' » . .

e e

127 The institution of»proceedings’in criminal céses
by police will be by way of a charge preferred by police with
[ or withouﬁ legal advice or by an application to a justice of
{ | the peace by police with or without legal advice for a |

summons or warrant, the latter under. the provisions of Section 1

)' Magistrates' Courts Act 1952.
12.8. To put the altérnative procedures of proceeding by
way of charge or summons into a proper prospective it will be

seen'from my annual report to the Home Secretarykfor the year

1977 atkappendig 9,'that ofia total number’' of 359,092 persons

i

{ proceeded against for ¢riminal offences in the Metropolitan
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Police District,‘195,733,(5h.51%) were proceeded agaiﬁst by wéy
- of summons. It will be appreciated that in an area such as the
Metropolitan Police District with a 1arge propertiOn of viSitefs
(the‘Bri%ish Tourist Board figures for overseas visitors to
London in 1977 was 9,100,000 and the British'visifors to

London in 1976 was 1C,600,000) and other persons with a
temporary or less permanent address than would be the case in
a more static or rural community, the need to charge in many
.instances rather than to proceed by summons ie greaier. The
use of'the summens procedure involves greater delay btefore a
person can be brought before a Court because it entails an
application to the Court for a summehs and it is then necessary
for the summons to be served on the accused. Although this
service can initially be done by post, such service is rot
effective for the purpose of eriminal proceedings other than
for a purely summary offence unless it is proved that the
summons came to the accused's notice. A second attempfvto
serve a summons freguently involves a great deal of police
time in locating the accused (if he can by then be located) so
as to effect personal service of the summons upon him.. Even in
the case of a purely summary offence, it is not realiy' -
satisfactory to proceed in the absence of the accused becausezr
the accused can then (and rightly so) make use of the
provisions of Section 24 Qriminal Justice Actk1967 so that e
freehyhearing has to tékevplace involving furthef delay andl

waste of police time and inConveniencevte private witnesses.,
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12.9, The choice between a summons or a charge is not
affected only by the question of delay which is of neéessity
inherent in thé summons procedure but also the freguent need
(which can be achieved by way of charging but not by summons)

of bringing an‘accused speedily before the Court so that the

Court can decide whether to remand the accused in custody or

. on bail and if the latter can impose those reguirements as to

U e

bail which cannot be imposed by a police officer (Section 3(6)
Bail Act 1976).

i

In the Metropolitan Police District the decision to prosecute

-~

i ' is made in one of three ways:

i 1. The decision to prosecute is made by police without

legal advice where the papers are not subsequently

submitted to the Director of Public Prosecutions or

the Metropolitan Police Solicitor at any time either

- before or after the decision to prosecute is made. S ' %

] 12.10, - These cases are not only restricted to those which
are dealt with on summary trial (because all cases committed
{. for trial are referred either before or immediately after

H

¢ committal to the Metropolitan Police Solicitor) but are

.

- further restricted so as to exclude those cases (a) to (4)

'1isted in Metropolitan Police General Orders Section 25

a0
P! P
% R

paragraph 172 referred to at paragraph 12;&. abové.

L. wAcc0rdingly, it follows that those cases under this heading

’f’ | vare‘those of the most straightforward nature in many of which
At the accused with or without legal represéntation pleads guilty.

Whether or not the accused is représented, the facts have to

»

'be given to;the Court so that the Court is satisfied that the
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plea is properly made. Even in’those aases where the accused
pleads not guilty the fact that the decisibn to prosécﬁte‘was
taken by police and not by a lawyer is unlikely to'prc&uce a
different result. As Wlll be seen from appendix 9 of my annual
report to the Home Secretary in 1977 of the total number of
359,092 persons ﬁroceeded against for criminal offences in the
Metropolitan Police District, 94.55% were dealt with in the
Magistrates' Courts. Of the 326,808 tried in the Magistrafes‘
Courts, 94.81% were convicted. To use a lawyer to decide
whether or not to prosecute for example a person found drunk
~in a public place or who was seen to be committing criminal
damage of a small amount or who was caught red handed stealing
a purse in a street or was seen to drive‘against a red traffic
light if no legal or evidential difficulties are likely to
arise, seems to me an unaustlflable waste of expen51ve legai
manpower., Ir in the Metropolitan Police District every
decision to prosecute had to be taken‘or even agproved by a
lawyer in the Metropolitan Solicitor's'Department (1et alone
every case prosecuted by that Department) a very large‘incréase‘
in the staff of that Department would be necessary as I indicate

later in this Chapter.

12. 11;. It does not follow in this class of case where
pollce take the decision to prosecute and 1t 1s not 1ntended '
by police before or after that declslon is made to refer the
.case to the Metropolitan Police Solicitor's Department for
advice that the case can never be referred for‘legal adv1ce;
Indeed, 1t is speclflcally prov1ded in Metropolltan,Pollce

General Orders Sectlon 25 paragraph 175 that should
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circumstances arise during the hearing of a case in which

| police have not asked for legal representation which render it

desirable that police shou}d be legally represented or if -
there is reason to anticipate some form of attack on police
for their action in any case the Solicitor's Department should.
be contacted requesting it to cbnduct‘the prosecution and, if
hecessary, police should request the Court to grant an

adjournment so that tﬁis'can be done.

12.12. In the Metropolitan Police Force the decision to
charge even in a comparatively trivial and straightforward case
is not taken lightly. Metropolitan Police Gengral Orders |
provide:

(1) That no charge may be preferred unless it has
first been invsstigated by an officer holding the
substantive rank of at léast‘Sergeant and in serious

cases Inspector (Section 23 paragraph 6.)

(ii) Any case of an exceptional character or of an
unusually contentious'nature must be reported without
delay by the Station Officer to hisyimmediate superior

(Section 23’péragraph 13(4)).

(iii) No charge is to be accepted unless the investigating
officer is satisfied that the charge is supported by
credible evidence and he is re@uired to exercise an

independent judgement (Section 23 paragraph 7).
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2. The decision to prosecute is made by police without

legal advice but where the parers are subseocuently

submitted to the Director or the Metropolitan Police

Solicitor so that the decision is revieWed and

police are legally represented at subsequent

proceedingg.

12.13. In.fﬁis class of cagse, the initial decision to
prosecute and the dedision as td the vffence or offences for
which prosecution shall ensue is taken by police, thékpapers
are then submitted either to the Director of Public
Prosecutions because the case is one which falls within the
Prosecution of Offences Regulations 1946 (at the time of the'
rreparation of this evidence new Regulations have been laid
before Parliament) or to the MetropolitanyPolice Solicitof
because the case is one that falls within Section 25, paragraph
172 General Orders of the Metropolitan Police, referred to in
paragraph 12,4 above. It follows therefore that: the initiai
deéiéion to proseéute and the decision as to the offence or
offences for which the prosecution shall,ensuekis‘sﬁbject to
review by the Director or the MetrOpoliﬁan,Police Solicitor.

If legal advice is received that other charges of summoﬁSes
additional to or in substitution for those preferred this will
-of courSe‘be done. If legal advice is received (and this is
extremely rare) that ;he evidence available will support~nck
criminal offence at all, then of cburse this’advice is
accepted andfthe Director or as the case may be~the Metropolifén
POlice Solicitor will -arrange for police to be legally j
represented at Court so that the Court can ﬁe’infdfmedehy'the '
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prosecution intend to offer no evidence. The Magistrates'

Court has power in such a case to award costs to the accused

to compensate him for expenses incurred in his defence

(Sections 1 and 2 COSts in Crlmlnal Cases Act 1973). If the

accused considers that. his arrest was unlawful or the

’prosecution was brought maliciously then it is open tc him
to institute civil proceedings against the officers involved

and(myself as Commissioner.

12.1&.‘ Even this type of case when it is known that in
due course the papers will be submitted to the Director or
the'Metropoliten Police Solicitor for advice, it is
frequently necessary for police to make the initial decision
to prosecute so that the accused can be charged and brought
before a Court as soon as is brectical after arrest, to enable
the Court to decide whether or not the accused be remanded)in
custody or on bail and if onubail on what conditions. .The
COurt can of course impose requirements as to bail which
cannot be imposed by police (Section 3(6) BRail Act 1976)
Where police declde to charge an accused person for this
reason, 1t is not practlcal 1n the time available, bearing in
mind the provisiors of Section 38(&).Mag1strates Courts Act

1952, for the officer in charge of the case to.obtain written

statements from potential witnsgses and prepare the necessary

police'repo"t for submission to his suﬁerior officers fof

omward transmission to the D;rector or the Metropolltan.Pollce

‘Sollcitor.‘
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" 3. The decision to prosecute is made on 1ega1 advice to

police given by the Director or the Metropolitan Police

Solicitor.

.12.15. In Man&ﬂéases such as complex frauds, licenéing,
gaming, lotteries, child neglec¢t, immigration, serious or
difficult traffic cases where it is not thought essential for
a defendant to be brought immediately before a ¢ourt for the
queStion of bail or custody to be considered poliqe submit the
papers to the Directér or Metropolitan Police Solicitor so
that advice can be obtainéd both as, to the decision to
prosecute and if a pposecution is to enste,‘the appropriate
offences to be charged or summbnses to be applied for to ther

Court.

THE RESPONSIBILITY FOR THE CONDUCT OF THE PROSECUTION

1. Cases where the responsibilitj lies with Director of

Public Prosecutions or Solicitor's Department.

12,16. The responsibility for the conduct of police
prosecutions infresPect of thbse.cases covered by the
Prosecution of Offences Regulations 1946 (at the time of,the
preparation of this evidence new Regulations have been laid
before Parliament) lies with the Director of Public Prosecu-
tions except for those Metropolitan Police cases which the
Director instructs shall be dealt with by the Metropolitan

Police Solicitor.

12.17. In addition to dealing with those last mentioned
-cases, the'MetrOPOlitan Police~Sblicitor is responsible'£0r‘

the cénduct of al1‘those cases which are,referred to him by

26.



' police in accordance with Metropolitan Police General Orders

Sectiori 25, paragraph 172, referred to at paragraph 12..4 above,.

12.18. In such cases where the responsibility for the
conduct of the prosecution lies with the Director or the

Metropolitan P@lice Solicitor, so far as police are concerned

~the responsibility is identical. In both cases although

police are free to, and encouraged, to'express their own views,
all decisions taken are those of the Director or the Solicitor.
Alfhough those decisions are often referred to as "advice',
there is no question but that police alwayé comply with those
decisions, whether of the Director or the Solicitor. It

might be thought that the Client - Solicitor relationship which
exists between me and the Solicitor places the "“advice" my
officers receive from the‘Solicitor in a differént category to
that received from the Director-but as I indigatéd elsewhere
in discussing my relationship with the Solicitor this is not
the case, It is important that it is appreciated that in ¥x
criminal prosecutions the Client - Solicitor relationéhip |
exists only between me and the Solicitor and not between my

officers and the Solicitor.,

12.,19. The extent of the responsibility of the Director

 or the Solicitor for the conduct of the prosecution is all

embracing. In those matters in which- the initial decision to
prosecute was ﬁakén by police without -legal advice this
responsibility includes the discontinuance of the proceedings
if the Director or'Solicitor gsaw £it by offefing no evidence
againét the defendant. In those cases where the responsibility

lay with the Solicitor and it was hisfdecision that the




prosecution should be wholly withdrawn in the Magistfates'
Court, the Solicitor consults with the Director to obtain his
prior approval, At a trial on indictment the consent of the
Cpown Court judge is sufficient. Apart from this
reéponsibility for discontinuing a prosecution, the extent Qf
the reSponaibility for the conduct of the prosecution includes
the following decisions:

(a) The preferment of charges additional to or in

replacement of existing charges.

(b) The extent of further investigations by police to seek

additional evidence or clarify existing evidence,

(¢) What witnesses should be called to givekevidence for the
prosecution and whether those witnesses should be warned
to attend court in person to give their evidence orally
or whether, subject tolthe agreement of the court and to

- defence, their evidence could he tendered in writing |
under the provisions of Sections 4, 2 or 9 Criminal

- Justice Act 1967.

(d) In cases triable either way (Sections 19-2L Oriminal Law | ,'
Act 1977) what representation should be made to the |

Magistrates' Court by the proseéution as to mode of trial.

2. Cases where the responsibility for the conduct of the

prosecution lies with police.

12.20., The cases wﬁére the responsibility lies with police
are those not covered by the Prosecution of Offences
Regulations 1946 (at present under review) and not included in

those cases referred to in Section 25 paragraph 172(a) to (d)
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of the General Orders 6f the Metropolitan Police referréd to
at paragraph 12.4 above. ‘It does not follow that the
résponsibility for the conduct of those cases will remain’
throughout with police because (a) some difficulty which at

first was not apparent may occur which will cause the case to

"be referred to the Metropolitan Poiice Solicitor for advice

and representation and (b) the responsibility for all cases
déalt with in the Crown.dourts lies with the Director or
Metropolitan folice Solicitor either before or after committal
depending upon whether or not the caée‘falls Within Section 25

paragraph 172(e) to (h) Metropolitan Police General Orders.

12.21. With gegard both to those straightforward cases
which are not referred to the Metropolitan Police Solicitor
until after committal for trial as well as those cases which
are referred to the Metropolitaﬁ Police Solicitor prior to

committal; it is relevant to remember that no defendant can be

committed for trial unless a critical judgement is made of the

evidence for the prosecution by someone indegvendent of police.

A Magistrates' Court can only commit a defendant for trial ‘if

it is of'the " eees Opinion on consideration of the evidence

"and of any statement of the accused that there is sufficient

evidence to put the accused on trial ...." (Section 7
Magistrates' Courts Act 1952) OR, if the accused is 1egélly

repreéented,'with the Jjoint agreement of thg Court, the

prosecution and the accused's lawyer, the,Couft may commit the
acpused'for trial without considering the evidence provided

the Court is satisfied that the defendant's lawyer does not

wish to submit that there is insufficient’ evidence to put‘thé'

1
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accused on trial (Section 1 Criminal Justice Act 1967 and
Rule 3 Magistrates' Courts Rules 1968).

12.22. As I have indicafed, those casés where’the
responsibility for the conduct of the prosecution lies with
police are the most.étraightforward of cases, The
responsibility for the conduct of the prosecution of such cases
lies in fhe hands of the officer in charge of that particular '
case. There is appointed to every Magistrates' Court within |
thé Metropolitan Police‘District a Court Inspector whose duties
include the supervision of police conduct in Court and
- ensuring that an‘application‘for an adjournment is made if it
is a case where it is apparent that police should be legally
represented. An individual officer is therefore not only in
a~§osition to seek advice and .assistance from his superior
officers from the inception of his enquiries but has available
at Court the Court Inspector whose advice he can obtain

immediately.

‘12.23. Subject to the exceptions mentioned below, there
is no provision in the Metropolitan Police District for the
aﬁpointment of a police officer engaged fulljtime as a court
prosecutar or in a similar appointment because, as I have
indicated'above,‘in those cases where police are not 1egally 
represented in COuff, the responsibility for the prosecution
lies with the officer in charge of that particular‘case. The
exceptions to this rule which are aimed at beducing‘ﬁhe number
of policé officers attending Court unﬁecessafily;are asr M

follows:
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(1) In cases dealt with under the provisions of Section 1
Magistrates' Courts Act 1957 (i.e. in relation to
certain summary offences the power of a court to
aCcept a written‘plea of guilty from a defendant in

his absence based on a written statement of facts)

the officer in'charge of the case will not attend
' Court but the statement of facts will be read by the

‘Court Inspector.

(2) Subject to the general app}oval‘of a specific
Magistrates' Courﬁ, unless particular circumstances
of an individual case dictate otherwise (e.g.
defendant living considerable distance from the Coﬁrt),
the officer in charge of the case does not attend
Court at a defendant's init;al appearance at Court in

cases of:

(i) simple drunkehness,
(ii) drunkenness and disorderliness,
(iii)‘ highway obstruction,
ﬁiv) threatening, abusive or insulting words
| or behaviour if contrary to Section 354 (13)

Metropolitan Police Act 1839.

In such cases, if the defendantlon his initial
appeérance pleads guilty the facts of the prosecution
case are given bykthe~Court Inspector, If the defeﬁdant
pleads not gqilty the Court Inspectér will apply for an
adjournment so that the officer in ¢harge of the case

can attend Court (Metropolitan Police General Orders

5.



| Séction 23, paragraphrl??).

{3) Subject to the general approval of a specific
Magistrates' Court there is appointed a Presenting
Officer who will attend Court in place of the officer
in charge 6f.the case but only for the purpose of
dealing with the following matters:

. (1) to make applications for adjournments where
it is known that no objection will be made
by the defence and police are not applying

for a remand in custody ;

(ii) to give the facts of the case where the

defendant is pleading guilty;

(iii) - to obtain a defendant's committal for trial
where it is'known~that the defencetdo not .
require any oral evidencé and do not intend
to make a submission of no case to answer,
80 that thé written statements of the

prosecution witnesses are handed to the Court.

Is _a public prosecutor system desirable in England and Wales?

12.2&. I have cutlined in the first part of this Chaptér
the system of proéecﬁtion that operates within the Metropolitan )
POlidé District which basically provides for étfaightforward v
cases to be dealt with by police, the remainder being dealt
with by the Director of Public Prosecutions or ts Metropolitan

Police Solicitor. The system has the advantage that the time .

- of expensive legal staff is not wastefully expended on sueh =
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Moreover, the system of prosecution adopted by the Metropolitan

‘paragraph 381 of the Final Report of the 1962 Royal Commission

cases, although if such seemingly straightforward cases give
rise to evidenﬁial or other legal difficulties the conduct

of them will be taken over by the Solicitor'stepartment.'

Police avoids that criticism of police advocacy expressed at

“on the Police, namely that police officers prosecute in other

than minor cases.

12.25, It will be argued against thg Meﬁropolitan Police
system that it is not appropriate that‘the initial decision to
prosecute in most cases is made by police. - When such cases
are subsequently seen by the Director of Public Prosecutions
or the Metropolitan Police'Solicitor, it is very rarely that
advice is received (and of course acted upon) that the
available evidence discloses no grounds for a prosecution. In
the latter case, the Court has power to award costs to the |
accused to compensate him for the expenses incurred in.his‘

defence (Sections 1 and 2 Costs in Criminal Cases Act 1973)

- and if the accused considers that his arrest was unléwful or

the proseéution was brought maliciously then it is open to him

to initlate civil proceedings against the officers involved

and myself as Commissioner and, 'subject to his means, to

obtain legal aid to do so.

12,26, When considering the arguments advanced for the

ingtitution of a public prosecutor it is relevant to remember

~that the institution of criminal proceedings by police is not

.as ayresult of some special power or privilege given to police- o
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but arises from the general rule that in English law eny person
may bring criminal proceedings whetner or not he has any
special interest in a case (Duchesne v Flnch 1912 28 TIR L40).
There are, of course, exceptlons in that some offences require
a specific consent to prosecute e.g. that of the Attorney
Generai or Director of'Public Prosecntions slthough even in
those cases the need to arrest and remand on bail or in
custody withont prior referenceito the’Attorneijeneral or
-Director of Public Prosecutions is recognised by Seection 12
Criminal Jurisdiction Act 1975. ’Otner restrictiors where

. consent is required'are to be found for example'in Section 28
Vehicles (Excise) Act 1971 and Section 42 Offences Against the
Person Act 1861, It is this power which is enjoyed by all
citizens and not a power which is special to police which
those seeking a system of a publlc prosecutor presumably w1sh
to extinguish. Indeed, it is this general right to bring
cfiminal proceedings which is relied upon by a victim of an
~offence who might feel aggrieved by a refdsal,of police to
‘institute suchfproceedings. As I indiceted‘in Chapter IX, &
police officer who has abrested a person'may~find himself
summoned at the instance'of that arrested person in;a'criminal
cours for assault while.the arrested person himself is facing
criminalkproceedings arising from his‘arrestg“Is it, I wonder,
‘envisaged in suchda;case that the public»prosecutorowould'be |
expected to prosecute noth the‘officers(ﬁhomvhegwould need to
consult‘with'regard to the csse against‘the’arrested person)i
and the arrested person (whom he would need to consult with

regard to the case against the officer)?
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12.27. It might be convenient if I comment here on some of
the arguments which it is alleged support the desirabillty of
a public prosecutor scheme. Three of such arguments were

referred to at paragraph 379 of the Final Report of the 1962

‘Gommission on the Police as follows.. "A much more far-

reaching suggestion concerned the responsibility which at
present 11es on ehief officers of police in England and Wales,
but not in Scotland, to decide whether or not to prosecute in
a particular case. We were asked by the Inns of Court
Conservative and Unionist Society, the Megistrates' Association,

the Justices' Clerks' Society and other witnesses to recommend

the introduction in England and Wales of a system of public

prosecutions similar tolthat in Scotland. The advantages

claimed for this were, first,'that it would minister to good

"relations between the bolice and the public if the decision to

prosecute were placed in other hands; secondly, that it would

be in the public interest to relieve the police of -their
present unregulated discretion in this matter; and thirdly,
that a system of independent public prosecution would make for

greater uniformity. in the enforcement of the criminal law.

‘Such a major change in the machinery for the administration of

justice in England and Wales liés doubtfully.Within our terms

- of reference, and we have not therefofe received or sought the

full and detailed evidence on this matter on which any

recommendation would have to be based."
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(1) "rhat it would minister to good relations between the

police and the public if the decision to prosecute"

were placed in other hands,"

412,28, Even under a pubiic prosecutor system it would
still be necessary for police to detect and investigate
offences and in the ma jority of cases to take the suspect into
custody ane charge him before the matter were reported to the
public prosecutor for his decision as to prosecution as is the
- case in Scotland. It seems to me most'unlikely that police
wou;d find themselves»more popular with a suspect who has been
arrested,kqpestioned and charged by them merely because they
were compelled t0 abdicate the final responsibility as to

whether or not to proceed with the prosecution.

(2) n"ghat it_would be in the public interest to relieve the

police of their present unregulated‘discretion in the

matter."”

12,29, To refer to it being in the public interest to ‘
reiieve the policevof their discretion is perhaps~begging‘the
question. The important point seems to be to cons1der how
wide or restricted is that discretion and therefore whether or
" not it is unregulated. It is, in my view, and rlghtly S0, a
discretion Which is in fact well regulated.‘ Police officers
are not unique in disliking criticism partlcularly s0 1f that
criticism is well founded amd llkely to affect their career. ..
Hence any police officer of whatever rank in exerclslng a "h
dlscretlon whether or not to prosecute woald have in mlnd the

‘p0351b1e criticism whlch his decision may give rlse to not~
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only frbm his superior officers but from the Courts. It must
be remembered that quite apart from the very real sanctions
that can be imposed on an officer by'virtge-of the Police
Diseiﬁline Regulations, there is additionally his liability

both in civil and criminal law for unlawful acts on his part,

12,30, Even under the Scottish system police have a right
to arrest and chargeya person without prior reference to the
proéuratcf fis&al. This was explained in the Second Report of
Criminal Procedure in Scotland (Comnd 6218) published in
October 1975 at paragraph 3,07 as follows:

"At present the rule is that (apart from certain

statutory excgptions) an arrest must be accompanied by

a charge, (Chalmers v HM Advocate 1954 JC 66, 78) and

that therefore a person méy be arrested only when there

is sufficient evidence to charge him., ZEvidence sufficient
to charge means evidence sufficient to report to the .
procurator fiscal, The accused will be dharged in Court
on & writ at the instance of the procurator fiscal and
not on the police 'charge', but this latter does‘
represent é vital step in pre-trial procedure. A person
can, of course, be 'chargedf by”the police without being

arrested, but'the converse is not true,"

12.31. I set out below the methods-by which the decision

- of police to prosecute is in féct‘regulated:
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(a)

(0)

()

(a)

The Prosecution of Offences Regulations 1946 (at
present under revieﬁ) reguife the Chief Officer

of Policefto report to the Director e#erytoffence
punishable by .death; every offence in respect of
which tne prosecution has by statute to be undertaken '
by or reqpires by statute the consent of the Director;
every indidtable:case in which the prosecution is
wholiy withdrawn or not proceeded with within a
reasonable time; - every case inAwhieh a request for

information is made by the Dirsctor; every case in

“which it appears to the chief officer of police that

the‘advice or assistance of the Director is desirsble.
Additionally, the Regulations reguire certain

specified offences to be reperted‘to the Director.

Circulars of guldance or direction issued by the

Home Office to Chief Offlcers of Pollce (e.g. Home

- Office letter of 7 December 1970 under ref.

TRA 66 108/3/21 on the question of prosecuting in
cases of ¢eath by dangerous (now reckless) driving

where the deceased is a relative of the accused).

Guidance issued by the Law Officers (e.g. Attorney
General's reEOmmended guidelines on identification

cases (Hansard 287-289 27 May 1976). | :

Metropolitan Police GeneralLOrders'which,provide
(1) That no charge may be preferred unless it has
first been investlgated by an officer holdlng

the substantive rank of at least Sergeant and
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¢11)

(131)

(iv}

P

~in serious éases Inspector (Section-23,

paragraph 6).,

No charge 1s to be accepted unless the

. investigating officer is satisfied the

charge is supported by credible evidence

and must exercise an independent judgement

(éection 23, paragraph 7).

Any'case of an exceptional character or of

én unusually céntentious nature musf be

‘reported without delay by the Stétioﬁ

Officer to his immediate superior (Section

23, paragraph 13(4)).

Additionally, the following types of cases
must be submitted to my Solicitor's

Department for advice and representation:

(a) all cases where iegal or evidéntial
difficulties‘are‘likely to ar%se'of"
thevfacts are of a complicatéd nature

(b) any case where the prosecufion depends

 on the correctness of visual
identification of the defendant which
is likely to be dispufed '

(e) wheré'for any other reason the Chief
Superintendent is of the opinion\that‘_
legai advice and representation is

necessary
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(d) where the Magistrate informs
police that he considers it necesséry.
Similary, legal advice and representation
has to be obtained by officers from ny
Solicitor's Department where it is known
that a case Will be committed for trial

in cases of:

(e) conspiracy to commit any offence or
to defraud

(£) rapé, buggery, procuration or
abduction |

(g) sexual assaults involving children
or young persons

(h) unless the facts are entirely straight-
forward - any other off'ence triable
only on indictment or any offence
involving forgery, criminal deception‘
or false accounting, arson or where a
large number of offences are involved

(Section 25, paragraph 172).

(v) Additionally, the work of all officers is
carefully supervised-by their'superior.
officers to whom they can always turn‘for
,advice. _

~(vi) The discretion to prosecute is fufther'
regulated from outside the force by the ‘
Knowledge not only that Courts canleriticise
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the actions and decisions of police officers
but by the knowledge of officers that they

can £ind themselves proceeded against in the
criminal and eivil Courts by accusedepersons
who consider that they have been unlawfully

treated.

(vii) The Courts themselves heve power to intervene
on the~applicatian of any person who..
considers that police are misusing their
decision to prosecute or to refrain'from
prosecution (R v Metropolitan Police
Commissioner ex parte Blackburn 1968 2 QB
118 and R v Metropolitan Police Commissioner

ex parte Blackburn (No. 3) 1973 1 QB 241)).

(3) "That a system of independent public prosecution would

make for greater uniformity in the enforcement of

criminal law."

12,32, I do not consider that countrywide uniformity in
the enforcement of crlmlnal law is necessarily de81rable but

in any event it is certainly not attainable., It is a fact

A\

-that offence patterns differ from area to area as does Courts'

attitude to certain offences and police manpower to prevent

~and detect offences. It is therefore a natural consequence

that proeecution policies should vary so that, for example, an

area which suffers a high rate of vandalism demands a high

rate of police activity in respect of such offences and a

consequential higher rate of prosecution than an area with a
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lower incidence. Discretion itself of course givés a'liberty'
limited in a greater or less degree of deciding as one thinks
fit and any discretion is always open to charges of partiality,
malice,lack of uniformity and oppression. One thing is
ceftain and that is that the exercise of a discretion cannot
please all the people all the time.' It is difficult to see

how the transfer of the decision to prosecute from police to

‘a national public prosecutor would result in any greater
uniformity than at present. It is obvious that theré would
ﬂave to be a considerable deal of delegation to junior
’prosecutors throughout the country and they would be bound to
be affected and correctly so by local conditions in their areas.
Other arguments have been put forward elsewhere which it is
alleged support the desirability of a public prosecution scheme

and I shall mention them and my view on them now.

12.33. (4) A Report by Justice "The Prosecution Process in
England and Wales" published in 1970 suggested that investiga-
tors cannot achieve the necessary detachment and are ill-
eqﬁipped by outlook and traihing to weigh up the factors in a
decision to prosecute or not., Most police officers investiga-
ting a case who are faced with a decision whether ofrnot to
prosecute will have had wide experience in the courts. They are
in any event continuélly supervised in their work by Senior |
officers who have extquive knowledge of the practical applica-
tion of criminal law, local conditions and other factéfs.which" \
have a beafing on a decision to prosecute. Police offiéers are

trained not to allow;perSOnal feelings of sympathy or dislike
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" decisions open to criticism by the Courts but they are subject

to sway their decision but to base their decision on . the
evidence availablie which can be put before a Court. Under our
present system police officérs are directly responsible for a'

decision to prosecute. As a result not only are their

to the very real sanctions of civil and disciplinary
proceedings. As 1 indicated aﬁ paragraph 9.10 where a
complaint is made againsf a police officer there is now
superimposed on the investigation the. completely independent

review of the Police Complaints Board.

12Q3u. An extensive programme of training in legal and
operational matters is provided for Metropolitan Police
officers by way of initial training and subsequently in
preparation for promotion examinations and also by way of .
updating courses. In addition to courses provided at Bramshill
Police College, the Metropolitan Police training school at
Peel Centre provides cocurses throughout the year for uniform
and C.I.D.‘Metropoiitan FPolice officers as well as officers
from provincial and foreign police forces. An,indiéation ofy

the extent of such courses and the number of officers

attending them is provided in my Annual Report to the Home
- Secretary for 1977.

12.35. Each month the Solicitor's Department of the

'Metropolitan Police produces a digest of the recent and more

important law reports affecting police work which is
distributed to appropriaté headquarters staff. Every'three

months a further digest of such law reports.of particular
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interest to ailjpolice’officers is distributed throughout.the'
Metropolitan Police Force on a divisional,basis.

.ﬂ2,3§f?(5) VA further argument‘put forward in favour of a
public pfosecutor scheme is that if a trained legal mind had.
considered the evidence on which a decision to prosecute had_;:
been made thefe wouid be less acquittals and the instances
where cases were stopped by judges at the end of the prosecu-
tion evidence would be far less. Indeed, a former Miunister of
State at the Home'0£fice,'Mr Alexander Lyon, in advocaﬁing a
change to a nationai system of public prosecution said‘that
when cases which haye heen thrcugh‘the Court were reviewed by
'the Home Office he was repeatedly struck by the feeling that

new evidence which was not cons1dered by the Court could have

.

been available_at an earlier stage if some critical independent
Jjudgement had been appliedtio.the statements. ‘In answer to
this i$~must'be realised that no trained legal mind can in an&f
particular case rule out the possibility of an acquittal,‘pﬁt'
at best can give the opinion whether or not there is a prima

facie case to answer.

12,37, Cases on indictment are sometimes stopped by a
judge at the end of the evidence presented by the prosecution
on the basis of there being insufficient evidence buﬁ;that
‘has seldom anything to do with the 1n1t1al decision to
prosecute but usually because of the. absence or dlsappearance 7

~of a witness or—wltnesses or because a wltness or witnesses
are not prepared (either through genuine loss of memory or

thrsugh fear or other‘reasons),to repeat verbally what is k



contained in their written statements. No critical Jjudgement

by an independent prosecutor can avoid that situation.

Moreover, it must not be forgotten that in gvery case which is

to be committed for trial a critical independent judgement

is made of the evidence for the prosecution because nd
defendant can be committed for trial unless either the
vMagistratesf Court is of the "opinion on conéideration of the
evidence and of a statement of the accused himself that there
is sufficient évidence to put the accused on trialﬁ (Section 7
Magistfates' Courts Act 1952) or if the accused is legally
represented, with the agreement of the Court, the proéecution'

and the accused's lawyer, the Court may commit an accused for

trial without considering the evidence providing (inter alia)
“the Court is satisfied that the defendant's lawyer does not
wish to submit that there is inéufficient evidence to.put the
accused on trial (Section 41 Criminal Justice Act 1967 and

Rule 3 Magistrates' Courts Rules 1968).

12.38. I ccrtéinly fail to understand Mr Lyon's
contention that further evidence may be disclosed at an
earlier s&age if some critical independent judgement had been
applied to the statements of witnesses at a time when the
decision to ﬁrosecute had been made. Under our present
systemkthe prosecutor has to make his decision as to

prosecution on the evidence available to him at the time of

that decision. By the time the trial has ended the defence

hag, of course, been made public., Apart from the requirement
'(which can be and is frequently waived by the Court) on the

defence- to disclose alibi evidence within seven days of the

u5.
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committalfthe defence can and in fact does make use of its
freedom of silence. Moreo#er, if an aécused's IEgal
representatives'who have had an opportunity and should, if
they are conscientious,.make a cfitical judgement of the
prosecutiéh evidence before or at thévcommittal proceedings
prefer to advise their client to shield behind a shelter of
silence it is difficult to see how a prosecuting lawyer would

be in anj stronger position than a police officer.

12.39, It is pertinent to reflect that in very ﬁany cases
where it is alleged that a conviction has resulted in 4
‘miscarriage of justice the evidence had been consideréd'by a
trained legal mind before trial on behalf of both the
prosecution and the defence and that had such legal expertise
available to the prosecutiqn considered‘it justified'it'would-
have been a simple matter albeit that the initial decision to
prosecute had been taken by police teo bffer no evidence either
at committal or at trial. Indeed, it is very rare in any
case of alleged miscarriage of justice where the trial is on l

indictment to f£ind that the evidence had not been considered

both by a prosecution and defence lawyer prior to cqmmittal.

12.40. The argument which suggests that a pubiic
prosecutor system would reduce the number ofkacquittals;is |
“not borne out by a compafison between'tﬁe overall figupeS for
'prosecutiohs in Englan& and Wales and those in Scotland. The
‘ rigures used are taken frpm'the Home Office Griminal‘

Statistics for England énd Wales 1976Land the Sqottish gpme

and Health Department Criminal Statistics‘1976,respectively  .
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with the appropriate page numbers quoted. The total number of
defendants proceeded against in England and Wales (including

those committed for trial) was:

Indictable eoffences 456,693 (p.l106)
Non-indictable offences 1,753,246 (p.116)
2,209,939

The total number .of defendants found guilty at Mag;strates’

Courts was:

Indictable offences 359,2673 .
(p.219)
Non-indictable offences 1,636,446)
and at Crown Court 56,236 (p.297)
2,051,949

giving a conviction rate for all courts in England and Wales
of 92,84%. ,
The Scottish criminal courts dealt with a total of 224,246

persons, agains® whom a charge was proved in 207,403 cases

(p.6) giving a conviction rate for all courts in Scotland of

92.L49%.

Even if one takes figures for the mére serious offences for

both countrieé'dealt with in the higher criminal courts there

is only a marginal difference in the conviction rate. Thus

the total number of~defendants for trial at the Crown Court in

~ England and Wales was 67,975 of whom 56,236 were found guilty

(p.230) giving a conviction rate of 82.72%. The total number

of persons for trial at the higher criminal courts in Scotland

. ‘was‘3,761 against whom a charge was proved in 3,167 cases
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(p.32) giving a conviction rate of 84.21%.

In Scotland, except for those few instances where the right of .
 private prcsecution still exists-(Chapten 31 Criminai
Procedure in Scotland (Second Report) Comnd 6218), no
prosecuﬁion takes place without the prior appnoval'of the
Procurator Piscal. It has been suggested in some quarters
that such a system lessens or even removes the possibillty of
cases of alleged mlscarriage of gustlce. Such cases have
occurred in Scotland in the past and no doubt will occur in

the future; I have seen no evidence to suggest that the

‘,proportionate number of such cases is any less in Scotland than

in England and Wales.,

12.41.  Although I do not suggest that this is necessarily
the case in Scotland, in any system where the decision to
" prosecute is removed fron nolice hands, there is the danger
that police officers may tend to'arrest more readily without
sufficient consideration of the circumstances, knowing that the
dec1sion for a subsequent prosecution is not in their hands.,
In England and Wales thls danger is lessened because of the
greater accountability of police officers. In Scotland if an
arrest by a‘policevofficer is‘chailenged in the civil courts
as wrongful, it must be shown. not merely that it is unlawful
'but that the officer was actuated by a malicious motive‘ In
‘England and Wales, however, the fact that the officer was |
acting in good faith or without malice is no answer to a civil

action for damages for.an unlawful arrest.
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12.42. One of the clear conclusions drawn by the
Metropolitan Police Solicitor and the Assistant Commissioner
(Crime) when studying the District A%torney system during
thelr visit to the‘United States this year- was that police
officers there, knOw;ng that the'decision as to prosecution
was in the hands of.the-District Attorney, were not exercising
that céré and responsibility in making arrests or their-
enqﬁiries leading to arrests that one would expect:had théy
themselves had'thé tagsk of making the decision whether of not |
to prosecute. In addition it was noted that many police
officers considered that cases for which they had produced
sound evidence were either not prdsecuted by the scometimes
inexperiencéd staff;of the District Attorney on the grbunds
that the cases lacked "prosecutorial quality" or if the
District Attorney's staff did prosecute it was often for an
offence of a minor nature compared with the evidence. ,This‘
lack of ccrrelaﬁion between those engaged in obtaining
evidence and those making the deciéion to commence proceedings
undoubtedly had a dangerous demoralising effect oﬁ police
officers who felt that work oh their part was- s0° often without

‘purpose.

What would be the cost of introducing a system of a public

prdSecutof so far as the Metropolitan Pblice‘District is
concerned?

12.43. With inflation continuing it wcdld, I feel, be an
extremely difficult exercise»to attempt such an estimate in

“financiél terms. Hdwevef, sane estimates can be made in
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lsgal manpower terms. Because of the difference between the
English and Scottish‘systems it follows that any‘estimate:must
be ver& rough but sufficient to give some guide. In 1977
the establishment of the Prdcurator Fiscal'sioffice for the
Glasgow and Strathkelvih area'consisted of 41 professional
members and 140 non-professional members. During that year a
total of 61,009 reports were received by the Procurator for
that ares. These figures give an average report load for sach
professionai member of 1488 or an average of u36vfor each non-
professisnal member. In 1977 the number of persons proceeded
against in the Metropolitan Police District Was 359,092 and
tﬁe number of persons cautioned was 27,824 giving a total of
386,916. That total only represents thoss cases where action
was taken against persons whether by way of prosecution or
caution and does not include those cases as does the report
figure for Glasgow and Strathkelvin, where thé Procurator
considered the possibility of proceedings but decided against
proceedings. However, sven using those figures, if thsksame
leéal staff ratios used in Glasgow and Strathkelvin were used ‘
for the 1977 Metropolitan Police District figﬁres a total of
260 professionsl staff and 887'noﬁ;pr6fessional staff would bs
required as against legal staff in post in the Metrbpolitan
“Police Solicitor's Department for 1977 namely, 49 profeSSionalsr
and 137 noneprdfeSSionsls, a total staff increase of 961. | |
12,44, Looking at staff figures from another angls'the
L9 professionals and 137‘non—professionals of ths‘Mstrggslitah‘v
Police Solicitor's Department handled a total of 35,055 cases

in 1977 giving an‘average,load'for eash professiongltmemberf_
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of 716 cases or for each nonrprofessional member of 256 cases,
If every case for 1377 in which proceedings were taken in the
Métfopolitan Police District (359,092) and persons cautioned "
(27,824), a total of 386,916, had been handled by the

o Métropolitan Poiice Solicitor's Department then on the‘same
ratio a total of 540 professional staff and 1514 non-
professional staff would have been reqﬁired for the
Metropolitan Police District alone, a total staff incremse of
1,865. Again, these figures only take account‘of‘those cases
where some action by way of prosecution or cautioning took

place.

12.45, A further estimation can be made on population.
The estimated population of Glasgow and Strathkelvin is
887,455, that of the Metropoclitan Police Districﬁ (ignoring
the nine million tourists who visit London annually) 7,L4L6,000.
If the Procurator requires a professional staff of L1 and non-
professional staff of 140, the Metropolitan Police Diétrict
would require aAprofessional staff of 344 and a non- '

professional staff of 1,174.

12.46. To summarize these three alternative estimates
as against the Metropolitan Police Solicitor's staff in post
in 1977 of 49 professionals and‘l37vnonpprofessionals there

would be required:
Professional Non-professional

Staff Staff
Based on work load of Procurator ' ‘
Fiscal for Glasgow and 260 887
Strathkelvin » .
_ Based on Metropolitan Police ’ ' ;
- case load 1977 : 549 1511
“Based on population 344 1174
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I cannot put forward fhose figures as necessarily représenting
‘an accurate estimation of the‘number of legal gstaff required
but they are a sufficient guidé to indicate that an ehormous
increase in legal staff wou;d'bé ﬁecessary. That increase
would be reflected nbt only in the actual salaries paid to such
additional staff but in the cost of pension provisions, office
equipment including law libraries and increased office

‘accommodation.

.'12.47. In these estimates I have not taken into account
ithose cases referred to the Director of Public Prosecutions ,
"for advice on prosecution but since the total number of such
cases (exéluding complaints against police and miscellaneous
matters) was in 1977 for the whole of Enéland and Wales only
7,877, those figures are cqmparatively insubstantial (those

figures are taken from Hansard 7th February 1978 Written-

Answers ).

12.48, The substantial increase which would would be

required in legal manpower would not simply be a question‘éf :
- greatly increased financial expenditure but of being gblé to
obtéin‘Such staff in sufficient‘numbers and most importantly‘
‘of.sufficient ability and'e%périence ﬁo meet the‘reqpiféhent,
12.49. ‘It-might be arguéd by some that the vast
exﬁenditurg'involved in providing such an‘increase‘in legal
manpower wouldfbe in pért off-set Ey the saving in police
manpower ahd time. In/yyfview; thereywould,bé‘very little, if.
~_any, such saving‘because7the papefwork, i.e. police reports
and witnesses,stafeménts on which,the decisidnwaéte to be |

n;‘52,f_,



made by a publié prosecutor would still have to be compiled by
poliée-and all that would be taken from the police workload
would be the actual decision whether or not to prosecute. It
is true that in some instances police attendance at Court

would be lessened but only to be repiaced by the more expensive

lawyer.

12.50. It might be argued by some that the vast
expénditure involved would be off-set by the more effective
preparation of cases or a reduction in the number of
miscarriages of Justice. The suggestion that cases might be _
more effectively prepared is not borne out by a comparison .
between the conviction rates in England and Wales on the one
hand and Scotland on the'other which I refer to in paragraph
12.ub above,

What apart from cost would be the effect of introducing a

gystem of a public prosecutor in England and Wales?

1é.51. . It is relevant to remember that in the vast
majority of cases the decision to arrest is made by an officer
on the spot who sees an offence being committed and the
gubsequent decision by police in such straightforward cases to
carry that arrest through to prosecution gives no rise to

difficulty.

12.52. Even an examination of those more complex cases
where it is alleged that a miscarriage'of justice has occurred
it will be seen that in most of those cases either the initial
dedision to prosécute was taken not by police but by g lawyer

or where the ;nitial,decision to prosecute was taken by police,
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the decision to continue the prosecution was taken by a lawyer
ésuaWIJ before committal proceedlngs.: Thus for‘example in the‘
now well documented cases of Mr Dougherty and Mr Virag (Devlin
Report on Evidence of Identification in Criminal Cases) in the
fofmer case a police prosecuting solicitor ard in the latter
case<the Director of Public Prosecutions was responeible for
the conduct of the case prior to the committal proceedings.

In a reeent civil case against the Metropolitan Police where
damages of £37,0C0 were awarded to a defendant who was acquitted
at his trial the initial decision to prosecute was taken not

by police but by the Director of Public Prosecutions, In
Scotland of course every decision to prosecute is taken by a
lawyer but alleged miscarriages of justice still occur. iyam
not suggesting that in those or any other case of alleged
miscarriage of Jjustice the‘faﬁlt can be said to be that of a
lawyer Eut that, because other factors are so often at piay,

it can be seen from past experience that the involvement of &
lawyer in the decision to prosecute at an early stage in a

case 1is unlikely to have any appreciable‘effect on a future

possible miscarriage of justice.

12.53. Perhaps one of the most important advantages of a‘
system where the initial decision to prosecute largely lies
with police is that such a eystem-provides an independence
free from political pressure. I do not suggest for one moment
that a desire to exert political pressure whether from left or
right of the polltlcal snectrum ex1sts now but the possiblllty
of such pressure in the future cannot be 1gnored. Such "

political pressure would be more easily wielded if the
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initial decision to prosecute was removed from police. The
discontinuance of criminal proceedings for improper political"
motives where those p%oceedings had been properly and with

justification instituted by police is more difficult to

disguise because reasons for the discontinuance have to be made
public in QOurt. If fhe decision to prosecute was taken from
police the existence af improper political motives could more
easily be stifled because there would be no proceedings to

discontinue,
SUMMARY

12.54. T am of the view that the enormous cost of
éstablishing and maintaining a system of public proseqution
throughout England and Wales would produce a system oft
prosecution which would have little if any advantage and indeed
some disadvantage over the systeﬁ of prosecution which, as I
have described in this Chapter, is in operation within the .

Metropolitan Police District.
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CHAPTER XIII

THE STATUS, STRUCTURE AND ORGANISATION OF THE SOLICITOR'S

DEPARTMENT OF THE METROPOLITAN POLICE

13.1. The status, structure and organisation of the
Prosecuting Solicitor's Departments of police forces, where
such departments exist, vary widely. My cexperience is
confined to the Solicitor's Department of fhe Metropolitan
Police and accordingly I shall restrict my comments to that
\Department. The Solicitor's Department of the Metropolitan
Police is not, as are the Prosecuting Solicitor's Deﬁartmeﬁts
of some provineial forces, solely a prosecution department;
as I shall indicate later the work undertaken by the

Department is of much greater scope;

History
13.2. From the formation of the Metropolitan Police in

1829 until 1935 the legal work of the Metropolitan Peolice was‘
undertaken by private firms of solicitors? with the exception
of those prosecutions which fell to be dealt with by the
Director of Public Prosecutions. (The post of the Director of
Public Prosecutions was established by the Prosecution of
Offences Act.1879, although it was not until 1908 that‘the
Treasury Solicitor, Who-had acted as Director since 1884,
transferred such prosecution work to the‘newly_eStablished
office of the Diﬁectop‘of’Pubiic Prosecutions). From 1870

the private firm of solicitors who handled the Metropolitan
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Police legal work were Messrs. Wontners. On 15 April 1935

the then Commissioner of Police, Lord Trenchard, established
the Solicitor's Department of the'Mefropolitan Police which
took over the'legal work, until then undertaken by Messrs.

Wontners. The Department was headed by Mr. T. MacDonald Baker,

previously a solicitor in the Inland Revenue Department, with
an initial establishment of seven other solicitors and
sixfeen clerks. The purpose of the establishment of the.

Solicitor's Department was stated to be:

(i) To undertake prosecutions on behalf of the -
Commissioner (other than those handled by the

Director of Public Prosecutions).

(ii) To defend police officers involved in civil actions
arising out of the performance or purported
performance of their duties (e.g. actions alleging

wrongful arrest, malicious prosecutions ete. ).

(1ii) To advise the Commissioner and his officers on any

police matters requiring legal advice.

Since the initial formation o¥ iﬁe-Sqlisitor's Department
both the size of the staff of the Department and the quantity
of work has increased enormously. What follows is a |
deécpiption of the Solicitoris-Departﬁent és at the‘preéent

time,

13.3. Establishment‘and Salaries of the Depariment

’(as at 1st April 1978 unless otherwise stated subject to

notes below) : . . N s
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Professional staff (ali qualified solicitors) e

1 Solicitor 814,991 (with effect from 1.1.78
o rising by two further
stages to £18,509)

v

9 Deputy Solicitor ’ £13,429 (with effect froh 1.1.78
: ‘rising by two further
stages to £16,000)
10 AsSistant Solicitors £10,462 - 12,273.
37 Senior Legal Assistants/Legal Assistants £4,296 - £10,152

)

Non-professional staff

1 Senior Principal Legal Executive £9,057 - £10,809
3 Principal Legal Executives £6,791 - £8,729
8 Senior Legal Executives £5,937 - £7,032
17 Higher Legal Executives | gh,842 - £5,718

84 Legal Executive/Law Clerks )

, £2,549 = £4,579
2 Legal Executives/Executivesi) G

L4 Clerical Qfficers £1,698 - £3,280
25 Clerical Assistants £1,543 - '£2,608
'5 Personal Secretaries . . £2,708 - gL,04L5
12 Shorthand/Audio Typists £2,335 - £2,790

2 Paperkeepers ' T 82,482 ";32;889
163

Note 1. To all salaries should be added London Weighting
of £465 p.a. which figure is under review.

2. Authorisation was received on 28 April 1978 for |
the increase in the establishment figure of Senior

‘Lega1~Assistants/Legai Assiatants'from 37,to'h7.
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3, Non-professional staff in post are 26 under

establishment.

13.4. © The gradings ﬁsed for the professional staff tend
to be misleading but are the same gradings used for lawyers in
the Civil Service, so that éll the pfofessional staff whether
termed Deputy, Assistént, Senior Legal Assistant or Legall
Assistant are all fully‘qualifieq solicitors and as such
officers of the Supreme Court of Judicature. Not being -
employees of a Government Department they are not civil

servants but their terms and conditions of service are

~identical with those of civil servants with the exception that,

unlike civil servants, they are not subject to transfer to

other departments.

13:5. The non-professional staff are so named because
they are not qualified as solicitors. It -would, however, be
totally incorrect to deécribe them as not qualified. The .
more senior of’the non-professional staff are without exception
persons o; great experience who ﬁessess an outstanding knowledge
of criminél law. Their expertise is held in high regard by
%oth Senior Counsel and Judges. Their knowledge is in the
main derived from a great many. years gxperience; :
additionally, some hold~1aw deépees; one has been called to
the Bar although being a member of the‘Solicitor's ngartment
does not practice as a barrister, and many are qﬁaiified ;

either from experience or examination as legal executives,
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Status of the,Soligitor

 13.6. The Solicitor and the staff of his Department ave
employed by me, In the same wéy as a client-solicitor
reiationship exists between a client and solicitor in private:
practiée, so also am I, as thekCommissidnér, the client of the
Solicitor{ In a police prosecution I am the sole client of
the Solicitor, not the investigating officer. It is to me
as Commissioner and not the investiga;ing officer that the’
Solicitor has a duty. Accordingly, if acting in a criminal
prosecution the Solicitor came across’matters tending to
 indicate that the investigating officer had himself committed
‘some criminal offence the Solicitor would, without hesitation
and without any breach ofiprofessional duty to the
iﬁvesﬁigating officer, since none exists, 'report that matter
at once to me, I have heard the'argument advanced that this
client-solicitor relationship in a prosecuting authority
could mean that the Sclicitor is not a free agent and would
allow a chief officer of police to dictéte how the Solicitor
acts. I can only speak of my experience as Commissioner and
add to it the experience of my present Sollc1tor of .over
thirty years in the Department and say that I have never
pPlaced any restraint nor has my preseht Solicitor or to his
knowledge his predecessors‘ever‘experiencéd aﬁy restraint"
placed upon the indepeﬁdence of the Soliciﬁpr,and have never
khown~any;advicettendered either to prosecute or to offer no
evidence, or with regard~to particular chérges to be
preferred or witnesses to be called for the proseﬂution, to be

rejected. Although the Sollcitor and his staff give
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investigating officers every opportunity to express theirl
view nevertheless the final decision on the matters I have

mentioned is always that of the Department and not mine or

that bf the individual officer. If a prosecuting solicitor

outside the Metrcpolitan Police District has ever found it ///(
difficult to adopt an independent line it is not a
difficulty which has ever been experienced in the Soliciter's

Department of this Force.

Scope of work of the Solicitor's Department

13.7 This can conveniently be broadly divided into
five tbpics:

(A) Criminal prosecution.

(B) Criminal defence.

(c) Civil proceedings.

(D) Advice.

(E) Miscellaneous matters.

(A) Criminal Prosecution

13.8. The Metropolitan Police Solicitor undertakes all

police prosecutions in the Metropolitan Police Distriect in

Magistrates'! Courts, Crown Courts and Appeal Courts including

the House of Lords with two exceptions:
(1) those prosecutions undertaken by the Director and
(i1) those straightforward cases which policé prosecute

without legal assistance in the Magistrates' Courts.

_(i) Those undertaken by the Director are those referred to
in the Prosecution of Offences Regulations 1946 (at present .

under review). As I have ind{cated elsewhere, it does not'
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follow that because I am required to report an. alleged .
offence by those Regulations to the Director that it !
automatically follows that the Director will assume
- responsibility for th ensuing prosecution because tpe
Director may fequest that that prosecution should be

undertaken by the Metropolitan Police Solicitor.

(i1i) Those straighfforward'cases which police prosecute
without logal'assistance. Those’cases are those exeluded
from the list set out at Section 25 paragraph 172(i)

Metropolitan Police General orders. That 1list comprises:

""(g) in all cases where legal or evidential difficulties
are likely to arise or the facts are of a

complicated nature;

(v) in any case where the. prosecution depends on the
correctness of visual identification of the

defendant which is likely to be disputed;

(c) where for any other reason the Chief Superintendent -

is of the opinion that such aid is necessary; or

. {(4) where the Magistrate informs police‘that he

considers it necessary.

Furthermore, where it is known that a, case will be
comnitted for trial, officers should seek legal aid for
such committal instead of submitting a "soup" report

after committal in the following cases:’

(e) consplracy to commlt any offence or to defraud
' (£) rape, buggery, procuration or abduction,'

(g) - sexual assaults involv1ng chlldren or young persons,,
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(h) unless the facts are entirely straightforward -
(i) any other offence trisble only on indictment;
(11) any offence involving forgery, criminal

deception or false accounting; <

(1ii) drson;
(iv) where a large number of offences are

involved."

'13.9. All remaining police prosecutions are undertaken
by the Metropolitan Police Solicitor.” The papers in reépect
of the prosecution which are undertaken by the Solicitor will -
reach him either before any decision tg proSecute has been
taken or af ter ihat initial decision has been taken. In many
cases such as complex frauds, licensing, gaming, lotteries,
child neglect, immigration, serious or_difficult‘tréffic cases .
where it is not thought that there is an urgent need to charge
a person to enable a Court to decide whether or not the
accused be remanded iﬁ custody or on;bail and if so on wﬁat
conditions police submit the papers to the Solicitor.  The
Solicitor, can then advise on the desirability or otherwise
‘pf instituting criminal proceedings, the sufficiency of the
evidence, the scope of fﬁrther police enquiries; and if
proceedings are appropriate whaf charges or summons should be

~ preferred.

13,10, More usually, cases will be submitted to the.
Solicitor's Depértment after a defendant has alréady been
,summoned or charged with an offence on police initiative
' w1thout prlor subm1551on of the papers to the Solicitor' s
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Department. In such cases the papers are submitted to théf 
Solicitor's‘Départment with a report giving details of the
defendant, the court at which he is to appear, with the date

of the hearing and a resume of the facts which will include

" any anticipated difficulties as to facts or law including

details of previous convictions recorded against the defendant
ahd prosecution witnesses. Attached to the report will be

copies of the statements of the witnesses obtained by police.

‘Depending on the gravity or complexity of the case it will Dbe

allocated by a senior solicitor either to himself or to a

,junior'solicitor working under him. The solicitor to whom

the case is allocated will read the papers and will be

‘concerned to consider a number of points, including the

following: -
(1) to ensure that the existing charge or charges or

summonses are correct both in substance and detail,

(2) to consider whether the evidence which it is intended
to adduce on behalf of the prosecution will support
the charges or summonses already preferred,'or whether

’attempts should be made to obtain further evidence,q;,k

(3) to consider whether or not in the light of the evidence
and in the circumstances of the cése charges-additibnal
to or in'substitution of the‘original chafges should be
preferred. or whether, either’beéause of lack of
sufficient evidence or some special reason, it is a
case in which the prose&ution éhould offer no evidenCe  |

on any charge—or summons against the defendant. This
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is a decision whiéh would be taken by a senior
solicitor, but the Director of Public Prosecutions
would bé consulted if the case is befopre the
Magistrates' Court to ébtain his prior approval to
the intended coﬁrse, so that the Magistrates' Court

can be so informed in view of the duty of the

justices clerk or the Court to send the Director a

report of the case in accordance with Regulation 9
Prosecution of Offences Regulations 1946 (at presént

subject to review);:

to consider what witnesses to call and whether those

" witnesses should be warned to attend court in person

to give their evidence orally or whether, subject to
the approval of the court and the defence, their
evidence could be tendered in writing under the
provisions of Section 1, 2 or 9 of the Criminal
Justice Act 1967. In the latter case whether the

witnesses' statements are in a suitable form fur

service or whether fresh or additional statements

' should be obtained from them,

to consider, if the case is one which is triable
gither way, what representations should be made to thé
Magistrates' Court as to mode of trial, particularly
bearing in mind (a) the gravity or otherwise of the
dffence,,(b) the defendant's previous convictions and

(¢c) the power of punishment of the Magistrates' Court.
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13.41. In considering all these matters the officer in
charge of thé‘case is given every opportunity to express‘his
}viewslbut the ultimate décision is that of the Solicitér acting
on my behalf as Commissioner and not that of the indiyiduai
officer, In cases of difficulty the soliditor preparing the
case is always able to consult the more senior and experienced
solicitor under whom he works and, if necessary, the case will

be referred to the Deputy Solicitor or the Solicitor himself,

Criminal Prosécution in Mégistrates' Court

13.12. When the solicitor to whom the case was allocated
has considered all the matters I have referred to and given
instrudtions to the qfficer accordingiy, that solicitor will
then prepare instructions for the advocate who will conduct
the case at the Magistrateé' Court. Those inétructions will
. cover all the mattefs referred to above and in particular will
‘draw the advocate's attention to any difficulties of fact and
law and refer the advocate to the relevant statutory and'case'
laﬁ.‘ The advocate at Court may be a,solicitor'from the
Solicitor's Department or Counsel instructed og’a‘fee basis.

I deal with the topic of advocates at Magistrates"CourtS’at
paragraph 13.26. It is only rarely that an.advocate from

the Solicitor's Department will attehd Court to prosecute a
case ﬁhich he has pre@ared'himéelf, The‘reason for this is

that the size of the Solicitor's Department and the volume Of
work which it handles would not permit this method of operaﬁiOn.
'HoﬁeVef, it has(the advantage that a case coming into the

Solicitor's Department, even one of a'comparatively,straightf r;
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the case and by the advocate, be he a solicitor from the

forward nature, is considered twice over by two legally

qualified people, that is by the solicitor who has prepared

Department or Counsel.

Criminal Prosecution in Crown Courts

13.13.k These cases reach the Solicitor's Department in
two ways. Either they will be cases in which that Department
represented pélice in the Magistrates' Court or they will Dbe
cases iﬁ which the police- themselves obtained a committal at
the Magistrates' Coust without being represented by that
Department. These latter cases are for an historical reason
termed 'Soup' committals. The intention is that police should
only deal with the most straightforward committals at
Magistrates' Courts as indicated by Section 25 paragraph 172(1)
Metropolitan Police General Orders referred to at paragraph
13.8 above. The total number of cases dealt with by the
Solicitor's Department at the Crown Courts in 1977 was
15,350, an increase of 862 from the previous year, It is
necagsary for this purpose for the Department to maintéin
brahch offices at the Central Criminal Court and other

locations of the Crown Court at Newington Causeway, Knights-

bridge, Middlesex Guildhall, Willesden, Snaresbrook, Woodford,

Kingston, Crojdon and Foresters Hall. -In addition from
Snaresbrook staff are sent to attend the Crown Court at
Chingford and Chelmsford; from Kingston staff are sent to
atfend the Crown Court at Surbiton and Guildhall; and finally,
staff arekconstantly'attending‘the Cpbwn Court at St. Albans;,
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Reading, Newbury and Bow, but with regard'td'these laét

eighﬁ éourts permanent branch offices are not maintained. Somé

of these locations are outside phe Metrqulitan'Police District

but Metropolitan Policé cases are dealt with there to relieve

’the burden of work in the COurts within the Metropolitan Po
District. The offices at theéé’Cfown Courts are staffed by
of the non—profeséional staff of the Solicitor's Department
who are ehployed on duties iﬁ connection with the preparati
and hearing of cases which'have been committed for trial or
sentence at the Crown Courts. Those offices at the Central
‘Criminal Court; the Néwington Causeway Crown Court and the
Knightsbridge Crown Court are each under the control of a

' Principal Legal Executive with a Senior Legal Executive
Officer as his deputy, while the offices at Aiddlesex,
Snaresbfook, Kingston and droydon Crown Courts are each und
the control of a Senior Legal Executive Officer. The head
the non—professionai staff is a Senior Principal Legal

Executive who is responsible to the Solicitor foi the manag

ment and direction of those 96 non-professional officers and :

the remaining non-professional staff to whom I shall refer
later. The Deputy Solicitor has overall responsibiiity to
Solicitor for his staff at thé_crownu&ourts and as such is
available to and does give daily advice to the sen;or non-

' professional officers at those courts,

13.14. When a case has been committed for trisl there
stil; much work to be done, and this includes:

(1) drafting of the indictment;
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(11)

(1ii)
(iv)

(v)

(vi)
(vii)
(viii)

(ix)

_Qriminal Appesals

consideration of further police reports and

additiorial evidence received and service of

notice of additional evidence if appropriate;

giving directions to police as to investigation

of alibis submitted by ths defence;

attending pre-trial reviews where these are

held;

liaising with Listing Officer as to suitable
dates for trial bearing in mind witnesses'

commitments;

notifying police of date of trial so that they

can, in their turn, instruct witnesses:

instructing and booking Counsel to prosecute -

at the trial;

generally conferring with Counsel on any

matters of difficulty throughout;

attending with Counsel at the trial.

13.15. In addition to the prosecution of those cases
referred to above, the Solicitor's Deﬁartment handles all

appeals from those cases to ihe appéal'Courts of the Crown .

Courts, the Divisional Court, the Court of Appeal and the Housé

. of Lords. Such appeals would also include appeals from any

cases in the Magistrates' Court in which the Solicitor was. not
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originally instructed. The 1977 figures for sucl appeals are:

Crown Court 2,874

Court of'Appeal and House of 95
Lords : '
Divisional Court (commenced) 30

(B) Criminal Defence in Magistrates' Courts and Crown Courts

13.16. If a police officer is prosecuted by a private
individual for an alleged criminal offence arising out of the
performance or purported performance of his duty, it is open
to that officer, as in the case of any other defendant, to
represent himself or to be represented by a lawyer of his own
choosing. It is open to the officer po request that he be
- represented by the Metropolitan Police Solicitor and this
request is usually granted. If on the other hand the officer
was being prosecuted not by a private individual but by police
or it the officer was suspended,andeb the police discipline
code then the Metropolitan Police Solicitor would not act for
him., Where the Metropolitan Police Solicitor is acting for the
officer in his defence he is acting for him in the officer's |
individual capacity and not for me as Commissioneriﬁ?&here is
almeost always, in suqh a situation, a criminal prosécution by
police arising from the same circumstances against'a‘private

individual in which the Metropolitan Police Solicitor is

instructed and so far as that prosecution is concerned the
Metropolitan Police Solicitor is acting for me as.

Sommissioner and not the individual officer.
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(c) civil Proceedings

13,47, - As Commissioner I am vicariously liable under
Section 48 Police Act 1964 fég‘alleged torts committed by my

of ficers in the performance or purpcrted performance of their

duty. Plaintiffs alleging such torts by police officers
sometimes commence civil actions against me as Commissioner
alone, sometimes against the individual officers and myself
joihtly and sometimes against the individual officgrs alone.
In such proceedings where I am sued, #he Metropolitan Police
Solicitor acts_fof me and it i1s almost always the invariable.
practice for the Metroéolitan.?olice Solicitor to act for the
officer'as weli, although it is always'open to the officer to

be represented by any solicitor of his own choice. The

Metropolitan Police Solicitor would not, howéver,.aat for the

officer if he had been suspended from duty. If the

Metropolitan Police Solicitor is acting both for me and the\

officer in such civil proceedings, then unlike the casé Wiph

criminal prosecutions in which thé Solicitor is acting for me

alone the Solicitor is acting both for me and the officer as his
separate glients. 'Accordingl§, any information given to thé
Solicitor by the officer wouild be confidential and'could not

bg given to ne without the officer's'consent. It, as'a result

of such information, it became apparent to the Solicitor that

there was a conflict of intefest between me and the officer
whichbcould not be resolved then iike any -sclicitor in private
bractide, the Metyopolitan‘Police Solicitor could not éontinue | *

to act ;or both of use’ In’such‘circumstanceé arrangements

would be iade for. the officer to be represented by another

.



solicitor of his ownkchoice, not a member of theASo1icitor's
Department and the Metropolitan Police Solicitor would

cantinue to act for me.

‘.13.18, ~ The Metropolitan Police Solicitor does not act for
police in respect of civil claims arising from alieged |
negligence With,regard to traffic accidents,'personal injury
or damage Eé:ﬁroperty. But he does act in respect of civil
claims aileging false imprisonmént,‘malicious prosecution,

assault, trespass,Alibel,’detinue and conspiracy.

13,19. The number of new civil actions commenced against
"police of the type in respect of which the Metropolitan Police

Solicitor does act for the last five years were as follows:

1973 27
1974 . 30
1975 34
1976 53
1977 73

‘13,20, The total amounts (excluding legal costs) paid

out in respect of such actions for the last five years were:

1973 3 £200
1974 2 £725
1975 9 £2668
1976 7 &7521
1977 . 4 28082

These figures‘qould; of cdurse, fluctuate widely éven as a
result of one case. Thus in,1978 in one case alone dasmages of

£37,000 were awarded to the plaintiff.
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13,21,

It is worthy of note that the number of civil

claims in respect of which payments were made dre very low

when compared with the enormous number of persons whether -

.arrested or not with whom police officers have dealings. in any

one year. However, this remedy to take civil proceedings

against bolice providés a useful safeguard to any perSQn who

alleges tha% police have acted in breach of their powers.

(D) Advice

13.22.

1

In addition to advice given to police in connection

with criminal prosecutions, the Metropolitan Police Solicitor

tenders advice to me, to the Receiver, to my officers and to my

civil staff on a great vafiety of topics concerning police work.

It is not possible to give an exhaustive list but such topics

include:

' (a) policy matters

(b) proposed new legislation

(¢). complaints against police

(d) disciplinary procéedings and appeals arising therefrom

against police officers

(e) conflictiné claims on property coming into police

possession where ownership is in dispute

(£) police charities.

(E) Miscellaneous matters

13,23,

The Metropolitan Police Solicitor provides advice

and legal representation to police in connection with judicial

or quasi-judicial proceedings not already mentioned (e.g.

~ Red Lion Square Inquiry, Confait Inquiry) applications for
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injunctions for the return of property in police possession,
industrial tribunals, inquests into deaths where it is
anticipated that police aétion may be criticised or misunder-
stqod,’applicétions to the Divisional Cburt for orders of

habeas corpus, mandamus prohibition and certiorari.

Legal work not undertaken by the Solicitor's Department

13.24, Some legél work affecting police is not handled by
the Solicitor's Department but has continued to be dealt with
by Sﬁlicitors in private practice, partly because it requires
no specialised knowledge of police methods and procedure and
partly because it would entail retaining specialists in that
work in the Solicitor's Department who could not so easily
assimilate other legal work in the Department. The work I refer
to here is conveyancing, leasing and planning applications
which arise from the vast amount of freehold and leasehold
pfoperty in police possession such as police’stations,.section
houses, married quarters etc. owned by the Recei#er in his-
corporate capacity and civil claims against police ariéing
from the uSe of police transport and personal injury to police.

employees arising from their‘emplbyment.

Structure and Organization of the Solicitor's Department“

(i) Professional staff

'13.25. The Department is headed by the Solicitor who is
diréctly responsible to me for the professional and non- |
professional staff of his Department.”‘ThevSoiicitor is(!
-particulariy concerned in ﬁendering adfice both on law and -

‘policy to me and ;he«Deputy and1Assistant Gommissioners¢ 
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The Deputy Solicitor is responsible for the running of the k ///
Department in the ebsence of the Solicitor. He is responsible / ,

N N . . \
for all work undertaken by the Department at the Crown Courts

including the Appeal Courts and all 'C' Department cases.

The remaining professional staff are engaged as follows:

'A' Department (i.e. iicensing, gaming, certain offences

" against morals (e.g. living on immoral earnings,
brothels) child care cases and public order).
1 Assistant Solicitor, 2 Senior iégal ASSisténts, 1 Legal
Assistant. |

'B! Department (Road Traffic Offences)

# Assistant Solicitors, 1 Senior Legal Assistant, 1 Legal
Agsistant.

'C' Department (CID cases)

5 Aspistant Solicitors, 4 Senior Legal Assistants, 1 Legal

Assistaxt.

Givil Section

H

2 Assistant Solicitors,; 2 Senior Legal Assistants.

Gourt of Appeal (Criminal Division)

1 Senior Legal Assistant.

The remaining Senior Legal Assistants and LegalkAssistantsiare‘
available for work in any of the five sections referred to
above on a temporary‘bésis as pressure of work or the gbsence
pf personnei in thbsé secticns through sickness or leave

dictates; , ' SO S | ; ~ .
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Advocates in Magistrates' Courts

13,26, There are a total of Sh‘Magistrates"and Juvenile
Courts in the Metropolitan Police District with an average of
3 sepafate~¢ourts in each, giving approximately 162 separate
venues far courts of summary jurisdiction in the Metropolitan
Police District. It follows thét if police were to.be legally
represénted in every case a vast number of advocates would be
required. As some guide t¢ the present systém, in 1977 the
total number of'attendances by advocates on hehalf of police’
at Magistrates' Courts in the Metropolitan Police District was
2L95h5, an increase of 3,242 over the previous-year. Those
figures represent attendances on individual cases although one
advocate may, and usually does have several cases allocated to
him on one déy, It is qui;e impossible to cover that number
of attendances'byladvocates from the Solicitor's Department
and accordingly, Counsel are also instructed on a daily basis.
Those Senior Legal Assistants and Legal Assiéténts not engaged
in'the work of the fivelsections referred‘to above, attend
Magistrates' Courts as advocates. Of the 24,545 atténdances
by advocates on behélf‘of police at Magistrates' Certs in
11977, 14,110 were by Counsel instructed by the Solicitor's
' Department and'lo,ujéywere by Solicitors from within‘thé |
Department. . It was felt that this was an eiéegsive'use of
kCounsel‘foy attendances at Magisprates"Cdurt, ammoré
acceptable basis being for two thirds ofvthose'attEQdanéeslto 
' be covefed by_Sbliéitbrs from the Depaftmént and ohe third,by ,

Counsel. For this reason an increase 6f 10 was obtained;ipiyf
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the establishment‘of Solicitors in the Department of the rank

Legal Assistant/Senior Legal Assistant with effect from

28th April 1978. But as I indicate in the summary to this

Chapter it is not an easy task to find staff of sufficient
quality te¢ £ill évailable vacancies in the Solicitor's

Department.

(ii) Non-professional staff

'13.27. As’I,indicated earlier, 96 of the non—pfofessional
staff are based at the various Crown Court locations in the
Metropolitan Pdlice District and are employed on dutiééﬂin
connection with the p;eparatidn and hegring of cases which have
been commitfed for trial or sentence at the Crown Court.

They are directly responsible to»fhe head ofvthe non-
professional staff, that ié the Senior Principal Legal
Executive who is himself respénsible to the Deputy Solicitor
for the management and direction of the non-professional
staff. The remaining 4O non-prcfessional staff in poét are
employed in sections dealing with appeals, civil litigétion,
'A', 'B' and 'C' departmental cases, the general office and

departmental regisﬁry, library and file store.‘

Summary

13.28.. Such is the present status structure and

‘organisation of the Metropolitan Policé Solicitor's Department.

I referred, in my Annual Report.for 1977 to the Home Secretary,

to the fact that members of that Department were subjected to

’extreme;pressure‘of work. 'In 1977‘the'Metropolitén Police

Solicitor's Department with a'professional staff of 49 handled

, 2
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'a %5ta1vof 35,055tbases. Ih that year the Director's
Department with a professional staff of 63 handled 17,705
cases, Cbmparisons are not always exact but it seems
ingvitable that even without any chahge in the éystem of
prosécution'there will need to be a consﬂierable increase in
the size of the Metfdpolitan Police Solicitor's Department if
preéent'trends continue.v»when vacancieshéccur in posts in

‘the Solicitor's Department through retirement, resignation or

an increase in!establiéhment;‘de8pite the number of applications’

which may be received, there remains a difficulty in filling
_those posts because of the éhortage of people of sufficient

quality who are'prepared to cbme into the public service.
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CHAPTER XIV

THE ROLE OF THE ATTORNEY-GENERAL AND

"THE DIRECTOR OF PUBLIC PROSECUTIONS

The Attorney-General

14.1. The constitutional position of the AttorneyéGeneral
as described in the Home Office evidence to the Royal

Commission is now well esfablished.

14.2.’ By virtue of the Prosecution of Offences Act 1879
the Director is subjectvto the superintendence of the Attorney-
General and as I understand it' frequently consults him on |
matfers of importancé or difficulty. Otherwise with the
"exception of those cases the prdsecution of which statutorily
require the fiat or consent of the Attorney-Zeneral and thoée‘
in which the AttorneyFGeneral enters a nolle prosequi, the
latter is not uéually involved in,decisions made by thg

Director.

14.3. I consider the unique role of the Attorney-General
as an importanf and useful ingredient in the constitution. It
serves to keep the general administration of thg criminal law
in Englandvand'Wales independent offpélitics‘while exerciéing
a propérfSupervisiOn to prevént injustice in éxceptional cases.

Ah.4. I do not make any recommendations for anyrchanges‘

in .his role.
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The Direector of Public Prosecutions

14.5. It is I believe generally accepted that the
revocation of the Prosecution of Offences Regulations 1946
and their replacement by the Prosécution of Offences

Régﬁlations 1978 (which at the time of the preparation of this

evidence have been laid before Parliament) and which specify
amongst other hatters those offences which have to be reported
by chief officers of police to the Director is long overdue '
because it is senéible that the Director shoﬁld be cdﬁcerned_
only with cases of importance and sensitivity which merit his
‘attenﬁion and that'he should not be burdened with cases which

do not warrant his attentionmd

14.6. As I indicated at paragraph 12.3, the fact that a
cése has been reported to the Director does not mean that he
will retain it ahd conduect any resultant prosecution because he
‘may, if it is. a Metropolitan Police c;se, be content for it to
be dealt with by the ﬁetropolitan Police Solicitor or in the

provinces by a prosecuting solicitor. -

14.7. In éo far as the present Regulations allow, there
has been recently a change in emphasis, ceftainly,so far as |
this Force is concerned, in that many types o@ cases which were
formerly prosecuted by the Director are now with his approval
cén@uéted by the Metropolitan Police Solicitor. Thié has
thrown a heav&’additioﬁal burden on my Soliditor's Depaftment
but it 18 obviously sensible since it has enabled the Director
‘and;his_staff.fo concentrate moré fully on cases of importance

and sensitivity. o L T
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1& 8. ' It has been suggested that the Dlrector should be
in overall charge of some form of national prosecuting agency
and so directly respon51b1e through 1ecal offices for every

or the majority of police prosecutions. Whatever might be the

benbfits or disadvantages of such a system it would undoubtedly

be seen as placing the Dlrector in a cldser relatlonship with
police particularly at aglocal level. As a result the valuable
indépendent role which thg Director now fulfils, in connection
with his decisions as to whether or not criminal proceedings
should be instituted againé; police officers foliowiﬁg receipf
of a report from a chief officer of police under Section 49(3)
Police Act 1964, would give the appearance in theory if not in

practice of 5eing considerabiy reduced.

14.9. Beyond the agreed nged for the replacement of The

Prosecution of Offences Regulations 1946 I do not recommend .

any changes in the role of the Director of Public Prosecutions. '

8.



CHAPTER XV

THE RIGHT OF PRIVATE PROSECUTION

15.1. The view is sometimes expressed that the number of
private prosecutions undertaken is very small, If by the

term private prosecutions is meant all non-police prosecutions,

 this is certainly not the case because there are a great many

prosecutions in which police are in no way involved but which

{

| are instigated by'various‘bodies, e.g. local authorities, post

office, nationalised boards, inland revenue, NSPCC and so on.

Even if one uses the term private prosecution to mean

e

;prosecuﬁions instigated by private individuals or private

(albeit publicly quoted) companies, the numbers of‘such

‘ prosécutions are not so small as is sometimes thougth

Prosecﬁtions by private individuals for common assault and

"~ (certainly in the Metropolitan Police District) private

prosecutions for shoplifting are very 1arge as I indicate later

in this Chapter.

15.2. It is éometimes suggested that the right of a

private individual to institute criminal proceedings is too

. wide and should be further restricted or completely'abdliShed.
 Itvis my view that the right of a private individual to
',prgsecufe, subject to the éxisting restrictions on such a

right, should‘be retained for the reasons I expréss below.

“15.3; - It is not always appreciated that there already

'~"éxiSt (in my view rightly so) considerable restrictions on the .

~
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right of‘private_prosecution both direct and indireect. I set

- out below examples of those direct and indirect restrictions.

Direct Restrictions

15.4. (1) A magistrate before whom is laid an
information which alléges the existence of evidence to support
criminal procéedings is not compelled ﬁo grant a summons but
in the exercise o: his judicialAdiscretion'can refuse to do so0.
?his is apparént_from éhe use of the word "may" in Section 1
Magistrates' Courts Act 1952, Ian'v Bros 1901 18 TLR 39-

the then Lord Chief Justice said that it was clear ".... that -

- Justices might in the exercise of their discretion refuse to

issue a summons, even if there was evidence before them, if

they considered to 4o so could be ﬁexatious." InR v

‘Metropolitan Magistrate ex parte Bennion 1971 135 JPN 491 the

Divisional Court.fefused to grant an order of mandamus in a.
case where a Magistrate had refused to grant Sumhonses against
Mr Peter Hain because it could not be shown that in exercising
his discretion‘the Magistrate had taken ezéraneous or irregular

matters into account. This restriction applies of course

whoever the‘potenﬁial proseéutor may be but it is a useful

check on attempts %o mount vexatious or frivilous prosecutions

by private individuals. =

~15.5.V (2) Criminal‘proceedings,fof certain offences can

,on;y be undertaken in some instancés'by order of a judge and

| in other instances by,or by the direction of or with the

consent of the Attorney'Genéral, the Solicitor Genéral, the

" Director of Public Prosecutidhs'or éome‘o$her‘official,person
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or body. This is subject to the provisions of Section 12 .
"Criminal Jurisdlction.Act 1975 which provide that where any
. enactment prohibits the initiation or carrying on of
proceedings for any offence exoept.withythe consent‘of byfor; :
on:behaif of the Atforney'General; Solicitor,General or
Director of Publie Prosecutions, this does not prevent the
arrest w1thout warrant or the issue or ‘execution of a warrant
for the arrest of a person for any offence or the remand in

custody or on bail of‘a person charged with:anyvoffenoe

15.6. The offences where the consent to or the initiation
~of proceedings is required from or by some official person or
body whether it be for example the Attorney Generel or some

lesser official, are more numerous than is sometimes appreciated.

. 15.7 I set out helow somo of the more common 01 such

offences although - the llst 1s far from exhaustive.

(a) Judge |
(i) Criminal libel against any person respons1b1e for ,

the publication of -a newspaper (8ection 8 Law of

Libel Amendment Act 1888).

S (ii) Proceedings in respect of any aCt‘punporﬁed'to

have been done in pursuanoe af the Mental Health ,:ﬁ,'f”;

‘Act 1959 except where the consent of the Direotor
of Publlc Prosecutions 1s requlred (Section 141

Mental Health Act 1959) T e T [Fey :
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(v} Attorney General and in some instances alternatiVely the.

Solicitor General
(1) offences contrary to the Explosive Substances

Act 1883 (Section 7 of that Act).

(ii) Oofferces contrary to the Public Bodles Corrupt
' Practices Act 1889 (Sectlon L of that Act)

(iii) Offences contrary to the Corruption Act 1906
(Section 2 of that Act).

| (iv) Offences contrary to fhe‘foicial Secrets Act 1911
| (Section 8 of that Act). | |
A(v)]Uttering defaced ooinege'(Seotion 4L(3) Coinage
det 1936). '
(#i) Offences concerning the wearing of uniforms in
connection with political objects, the
* prohibition -of ouasi-military organisations and
incitement to racial hatred (Contrary to
Sections 1(2), 2(2) and 5A Public Order Act 1936).
(vii) offences contrary to the Publlc Health Act 1936
' unless proceedings are under*aken‘by the party
’aggrieved or a body whose function 1t is to
enforce the prov151ons of ‘the Act (Section 298
of the Act) |
 ‘,(#111) Offences contrary to the Preventlon of Terrorism
T (Temporary Prov1sions) Act 1976 (Section 1u and
it paragraph 3 Schedule 3 of the Act). |




(ix)

Trespassing on the premises of foreign missions

ete, (Seetion-9(6) Criminal Law Act 1977).

(c) Director of Public Prosecutions

(1)

(1ii)

(iv)

(v)

‘(vi)

Offences contrary to the Incitement to |

Disaffection Act 1934 (Section 3(2) of the Act).

Publication of obscene matter where the article
is a moving f£ilm of widﬁh_gf not less than
sixteen millimetres (Section 2(3A) Obscene
Publications Act 1959). | '
Ill-treaﬁment of mental patienxs‘by Lospital
staff-and sexual intercourse with a female
patient by a man of the hospital staff or who
has custody of the patient (Sections 126(L)
and 128(L) Mental Health Act 1959).

Aiding, abettlng, counselllng or procuring the
suicide of another or an attempt by another to
commit suicide (Section 2(4) Suiciae‘Act\1961);
Offences on bdard‘British-eontrolledkaircraft

while in flight other than in or over’the

United Kingdom (Section 1(2) Tokyo Convention EIRE R

Act 1967). |
Assisting a person who has committed‘an\

arrestable offence with intent. to impede hls'

apprehension or prosecutlon (Sectlon u(u)

“Cr;mlnal Law Act 1967) |
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(vii) Concealing information felating to an arrestable
offence for reward and waéteful employment of
police time (Section 5(3) Criminal Law Act 1967).
(viii) Offences by a man of buggery or gross indecency

with another man or attempting to commit or

aiding, abetting, counselling, procuring or
éémmanding the commission of such an offence
when either of the men were at the time of the
commission of the offence under 21 (Section 8
- Sexual Offences Act 1967).
(ix) Summary' proceedings for offences under the
Fireérms Act 1968 (other than under Section -
22(3) or an offence relating specifically to
air weapons) when proceedings not instituted
within 6 months of the offence’(Section 51
of the &ct). | ; i
(x) Theft or criminal damage by a spoﬁse of the
property of the other spouse or an attempt,
incitement or conspiracy to commit such offence
(Section 30(4) Theft Act 1968).
(xi) Agreeing,to indemnify sureties in criminal
proceedings (Section 9(5) Bail dct 1976).

(xii) oOffences relating to indecent photographs of

© poninl
§
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children (Section 1(3) Protection of Children

Act 1978).
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(xiii)

Conspiracy contraryfto Section 1 Criminal Law
Act 1977 to commit a summary offence (Contrary

to Section L of that Act).

(d) oOther bodies or persons

(1)

(11)

(iii)

(1v)

The Commissioners of Customs and Excise in
respect of offences contrary to the Customs and -
Excise Acts (Section 281(1) Customs and Excise
Act 1952)

Director of Public Prosecﬁtions, Oor person
authorised by the Ti'affic Gommissi oners.or -a
Chief Officer of Police or the Council of a
county or county district in respeet of
offences relaﬁing to public service vehicies'
under Part III Road Traffic Act 1960

(Sectlon 161 of that Act).

The Secretary of State or a poliee constable
with his authority in respect of offences of -

using or keeping vehicles without an excise

licence o6r at a lower rate than‘applicable
. and misuse of trade licences (Section 28(2);‘

‘Vehlcles (Excise) Act 1971,

The party aggrieved or person on his behalf{

"in respect,of the offence of common assault

(Section 42 Offences Against thefpersoﬁ ACt;"QY

1861),
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' 15.8. (3) ZEven if a présecution has been commenced by &
privatefindividuél the Directorkof’Public,Prosecutions is
empowered (as in any prosecution) to take over the prosecution
(Section 2(3) Prosecution of Offences Act 1908). The Director-
would then be entitled, if he saw fit, to discontinue those
proceedings b& offering no evidence against the defendant
(Turner v D.P.P. Times Law Report 7th August 1978). |
Additionally, the Attorney General can terminate proceedings on
indictment by entry of a holle prosequi without an& control by

the Court.

Indirect restrictions

»15.9. (4) The defendant in a private prosecution has
the same remedies open to him in civil proceedings aé any other
defendant who considers he hés been improperly arrested or
maliciously prosecuted, namely, to institute civil proceedings
for»damages‘againsf the p:osecutor, for which civil prbceedingé

(subject to means) legal aid is available to him.

15.10. (5) Financial assistance from legal aid funds

is not availalble to a private prosecutor but like any other

prosecutor, if the defendant is acguitted, the private

prosecutor»is5liable to have an,ordef for the costs of the
defence made against him whether on summary trial or on

indictment; Of course, there exists the same power to make an

order for costs in favour of the private prosecutor as in the

case of a prosecution instituted by police or any othér

authority‘(Sectiqns 2, 3 & k4 Costs in Criminal Cases Act 1973).
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15,44. I RECOMMEND that subject to the existing
restrictions on private prosecufion the right‘shou1d~be‘
retained. Many of the arguments in support of the abolition
of ‘that right are less forceful when the extent of the
existing restrictions are appreciated. I can perhaps support
-that'recommendation by considering what would be the position

if that right were abolished.

15.12. (a) There are cases where police decline to prosecute,

sometimes on the ‘basis that in the particular
circumstances the offence is of a trivial nature
or the party aggrieved is as blameworthy as the
offender, or it is considered that the more
appropriate remedy Iies,ih civil proceedings; or
the possibility ef a convietion is too remote to

Justify the use of public time and money on a

~poiice prosecution. Nevertheless, this,decision :

on the part of police not to prosecute‘can give
rise to a very real sense of grievance by the
partﬁ aggrieved. In such casee, Which.are’ |
usually confined to cases of minor aSsault or
road traffic accidenfs;‘the present‘position is
that i{ is open to the party aggrieved to |
institute criminal proceedlngs subject to the7
,restrlctionsylyhave referred to above.‘ If the .
~defendant in such gﬁceeedings'feels aggrieved

' dthat although police have decllned to prosecute

a private ind1v1dua1 has seen fi& to do so ‘he

- 90,
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15.{3. (b)

15.14. (c)

has in particulaf the remedies provided by those
indirect restrictions I refer to above. To
remove this safety valve o:‘the right of private
prosecution would un@oubtedly'place greater
pressure 6n police to undwrtéke as police
prosecutions those prosecmti@ns which are not

considered qutified in the public interest.

Quite apart from those cases I refer to at (a)
above, circﬁmstanceS«might.arise when it was
alleged that the failure of policé or a failure
of\some other official body to prosecute in a
particular case was due not to a reasonably
formed decision but to some capricious corrupt
or biased failupe or'refusalyta prosecute an
offender. The removgl of the right of private
prosecution would remove what Lord Diplock
described in Gouriet v Union of Post Office
Workers 197? 3 All ER at 974 as "a useful v""ﬁ
cdnstitgtional safeguard" against a refusal to

prosecute for such reasons.

As I mentioned at paragraph 9.7 of the first

part of my written evidencé, it is ‘no longer

uncommon for a defendant prosecuted by police to
apply for and obtain summonses against police.

officérs alleging assault érising‘from the

,circumstances of . the arrest. The removal of

-the'rightvof private prosecution would remove
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“"145.15'. (a)

this right by such a defendant to bring criminal
proceedings against a police officer,
Citcumstances ¢puld arise where the evidence for
a prosecution by police was overwhelming yet an
off icer had honestly but without authority
exercised a power bf arrest which hé did not
poésess so that a technical assault had been
committed by the officer, or alternatively that
the power of arrest exercised was with proﬁer
authority but that there was a direct conflict
of‘e#idence between the arrested person and the
officers concerned as to whether or not excessive
force héd been used, Without.a right of‘private
prosecution it would mean that the same prosecu-
ting authority would have to conduct the
prosecution againsy the defendant arrested by
police and the prosecution against the officers

concerned in the arrest.

It is well known that the offence of theft from
supermarkets and large stores by shopperé (in‘my
view’unfortunately but perhaps understandably
termed shoplifting to distinguish it from theft
by other means) is an offence qf‘very,frequent
occurrence in London particuiarly so'in'the_more

popular shopping areas. The number of offences

of 'shoplifting' that are reported provides

little indication of the prevalence of such
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offences since they normally only come to notice
when an offender is apprehended. Tﬁe nﬁmber of
'shoplifting' offences reported in the
Metropolitan Police District during 1977 was
27,348 an increase for that year of 11 per cent.
The number of arrests for 'éhoplifting' was
24,815 of which total 21,676. arrests resulted
from a éuspeét being given into the Custody of the
Force by a member of the public. Although this
FPorce is invariably inveolved in 'shqplifting'
prosecutions by virtue of the charging of an
aileged offender being carried out by police when
the offender is given into custody, unless the
case is of one of an.unusual nature or involves
additional charges unconnected with 'shoplifting’',
it is the practice in this Force, unlike some
provincial Forces, to encourage supermarkets and
other large stores to undertake their own
prosecutions ard most are prepared to do so.

The reason for this policy is to reduce to some
extent the vast mumber of. 'shoplifting'
prosecutions which the Force would opherwise

have to undertake. It seems to me that this
policy of leaving such prosécutions in the hands
of largé stores so that ﬁhe time and cost burden

of such prosecutions falls on them rather than, .

through the police, on the public purse, is not
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SUMMARY

15.16.

unreasonable, = Some of those cbmpanies have
chésen, presumably from a wish to reduce staff
costs and for the more effective sale of their
goods, to display them openly in such a way that
provides a high degree of temptation and which
facilititates theft. To remové the right of
pbivate prosecution would throw a considerable
additional burden in such cases on the
Metropolitan Police, particularly in view of the
large number of 'such offencses cccurring in

London.

It is for these reasons that I RECOMMEND the

retention of the right of private prosecution subject to the

existing restrictions.

k.
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CHAPTER XVI -

1

(The evidence in this ana the following Chapter, being
concerned with detailed legal matters is that of the
’ ) Metropolitan Police Solicitor)

PREPARATION FOR TRIAL

¢

Disclosure of information prior to trial

16.1. At the time of the prepara&ion of this evidence a
Working Party consisting of representatives from the'Home
Office, the Law Officers' Department; the Director of Public
Prosecutions' Offiée,'the Solicitor's bepartment at New
Scotland Yard and the Association of Chief Police Officers is
preparing & report for submission to the Home Secrefary and
the Axtorney General relating té the disclosure of informat;on
by the prosecution to the defence. At the same time a Home
Office Committee ig considering proposals for the making of
rules as to the furnishing of information by the proéecuti§n~
under the provisions of Section 48 Criminal Law Act 1977. I
express my views on disclosure of information prior to trial
En this Chapter mindful that the Royal Cdmmission will
doubtless have before it in due.coursg the detailed propoéals

of the Working Party and Committee referred to above.

16.2.  In dealing with this topic I shall as far as |
possible‘deal with both summary trial and trial on indictment

together because many of the considerations apply eQually to

“both forms of trial, It might be argued that the same
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" considerations should always spply irrespective of the mode’

of trial but I do not agree, The English system of criminal

4justice recognises that there are some offences sufficiently

grave as to permit only-of trial on indictment before a judge
and jury folldWiﬁg committal proceedings, whereas.otherpless_
grave offences can be tried without any pre}iminary hearing

in a Magistrates' Court.

16.3. ' Summary trial is clearly intended to be what its
name implies, a trial conducted with greater despatch -and less

formality than in thé case of a trial on indictment. It

“therefore seems to me to be perfectly consistent with the

dispensing of justice that in some respects different aﬁd
less formal rules of practice should be applicable to the
disclosure of information prior to trial in summary cases
than in trials qnhindictmeﬂt in exactly the same way and for
the same reasons as different rules and praétice apply in

other respects to the two different modes of trial.,

Dugy of Defence to disclose information prior to summary trial

16.4. There is no duty on the defence to disclose any

information to the prosecution prior to summary trial subject

~only to one exception of a very limited nature.

16.5. This exception was suggested by the Divisicnal
Court in Puglsey v Hunter 1973 2 All ER 10 where the “ord

Chief Justice referring to road traffic offences where the

defence intend to call evidence in support of'special reasons

for imposing by way of :sentence no period’of_disgualification.

cr a‘lesSer'périod‘of disqualification,than would otherwise‘
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be mandatory under Sectlon 93 Road Traffic Act 1972 sald

", ee it may well be de51rable to accept as the practice in these

; cases that where the defence intend to call evnience to prcve-

’facts‘or medical opinion in support of a plea of specisal

reasons; notice of the nature'of the evidence to be called

vought to be given to the prosecution at a sufficient interval

befo e the hearing to -enable the prosecution to be prepared to

‘deal with it. . It is not possible to require under sanctions

that such notice be given, but the desirability of“it belng
given speaks for itself, because if’it is not given and the
prosecutiorlfind‘themselves faced with issues of fact arising :
out of spec1al reasonswmlch.they are not prepared for, the

result inevitably will be an adaournment, poss1bly at the

~expense of the defendant who fails to notify. AccordlnglykI

endorse counsel's suggestion that as a matter of practice in
cases of this kind where evidence is to be called by the
defence on this issue, notice of the nature of the evidence

ocught to be given in good time before the hearing".

16.6. Apart from that one rery limited exception
referred %o in Puésley~v Hunter there is no obligation on the
defence to disclose any information to the prosecution~prior'

to summary trial,

16.7. It the defence raises a wholly unexpected‘iSSuet-
in a summary trial which the prosecution 1s unable to rebut
then and there but suspect that if tlme were allowed to

investigate it, it might bevrevealed to be~spur10us and

without foundation (e.g.‘akpreviously.unmentioned alibif
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defence, ééction.11 Criminaleustice Act 1967 requiriﬁg~noticé-
df alibi to be given applying‘only to trial on indictment) the
'prosecution can apply for an adjournment'und¢r Section 14

‘ﬁagistrates' Courts Act‘1952;' The Court can at its discretion

grant such an adjournment so as to enable the prosecution to

carfy out further enquiries in exactly the same way as it can
if the defence make an applidation if 1t wished to - investigate
ksome'unexpected evidence adduced by the prosecution. As a
'géneral rule Mégistrates' Courts tend to grant such |
applications for adjournments made on such grounds whether by

the prosecution or the defence.

16.8. Bearing in mind the desirability to keep the

- provisions for summary trial simple and uncomplicated I do not
recommend that any Guty of di sclosure should be placed on the
| defence with regard to sumﬁary trial other than the existing ‘ "
exception referred to in Pugsley v Hunter.which I have

referred to, preferring to place reliance on an application: under
section 14 Magistrates"Court Act 1952 for an adjournment to

meet an unexpected line of defence requifing further

’ investigation.

16.9. Section 48 Criminal Law Act 1977'extends.the

; provisions of section 15 Justices of the Peace Act 1949 so as

to give power to make rules as to the furnishing of |
Minformation’by'the*prcsecution to the defence., I shall discuss‘
that‘brovision‘below when dealing with the dutyvof the |
ﬁrasecution to disclose iﬁformation‘to the defence. I shall ';; g

_confine myself here to only one aspect 6f;thét'section. If
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vitlis thought that the PPOViSiOnB of that section are

necessary, as Parliament by enactlng it clearly dld then in

,,logic it might be argued that in order to keep a proper,"

balance between the prosecution and the defence aanrules}'
made under that section requiring information to‘be given.by‘

the prosecution to thevdefence should be matched by rules

under a similar section requiring discloSure of information

by.the defence to the proSecution. However, Iido not
recOmnend}Such a matching pro&ision in relation to summary
trials preferring as I have already indicated for the.sake of
simplicity in summary trials to place‘reliance on an
application under section lu‘Magistrates' Courts Act 1952 for
an adjournment to meet an unexpected line of defence requiring

further investigation.

Duty . of defence toldisclose information in respect of cases

tried on indictment.

16,10, So far as trial~on indictment is concerned the .

only obligation on the defence is that contalned in section 11

Crlmlnal Justice Act 1967 relating to an alibi which
prohibits a defendant without leave of the court adduclng
evidence in support of an allbi unless he has glven notice

of particulars of the alibi. before the ena of the prescrlbed

- period. - It is extremely rare for a court to refuse a

defendant Jeave to adduce evidence in support of an alibi in -

cases where the defendant did not supply partlculars of. his
allbi withln the prescrlbed peried (R v Sulllvan 1971 5h |

1qu. App. R 389) ”



16.#1. If the defence raise a wholly unexpecfed issue
in a trial on indictment which the prosecution is unable
to rebut then and there but suspect that if time were given
tovinvestigaﬁait, it might be revealed to be spurious and -
wifhout foundation, the prosecution is probably in an even
more difficult position than in similar circumstances in a
summary trial, It is true that a Crown Courf has én
inherent discretion to adjourn a trial (R v Castro 1874 9
Q.B.D. 350) similar to the statutory power of a Magisprates‘
Court in Sectioh 14 Magistrates' Courts Act 1952 but the
'inconvenience which arises if it becomes necessary to
consider an adjournment of a trial on indictment is likely and
righfly so to weigh heavily in the baiance against an
application for an adjournment. It is true that a iong
trial has sometimes to be unavoidably adjourned for a day or
half a day to enable the Judge or Counsel 'to attend to somé other
urgent court engagement. But considerasble inconvenience is
caused to members of a jury and resultant delays in other
}~cases if an adjournment for any longer period is granted to
enable the prosecution to investigate an unexpected defence.
The problem therefore seems to be as farlas possible to |
remove the need for such an application at a trial on
indictmeht but at the same time to'avoid:in the pﬁblic
interest the possibility that juStice should not be done
by‘the/paising of'wholiy unexpected issues by the defence
without'ény pfoper time being‘éllowed‘for their investigation.
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‘16 12.\ It is of intereéf*to note‘that‘this-problem is

to a certain extent recognised and dealt with: under the _“

7criminal Justice system in Scotland and indeed it has been

.suggeeted that the'existing prov1eions in Scctland be further :

extended. ThuS'section‘SQ Criminal Procedure (Scotiand) Act
1975 which replaced section 36 of the i887‘Act of the same
‘title provides‘“ItJShall not be competent for the accused to

state any special defence'unless a plea of special'defence

‘ghall be tendered and recorded at the;first diet, orlunléSs

cause be shown to the‘satisfaction.of‘the~court for a gspecial -
defence not having been lodgeddtiil aliater day which mﬁstA

in any case not be less than two clear.days before the‘second
diet". As indicated at paragraph 37.04 of Criminal | |
Procedure in Scotland (Second Report) Comnd 6218 those special
defences dertainly inciude alibie, insanity, responsibility of,
another named person for the offence, self-defence and: that
the crime was‘committed‘while asleep.' It is of interest to
note that the Committee responsible for that Second Report
say at paragraph 37 11 ‘"... it is clear that the only purposeof
of a special defence is to give fair notice to the Crown.
Our view 15 that the element of surprlse in criminal trials
should be reduced as far as possible and. that the main p01nts
at issue should be clarified before any trial begins. This

means that notice should be glven to the Crown of defences

»such as coercion,'neceasity, provocation, dlmlnished
,re3ponsibllity and others, which are not currently recognlsed f’v

‘as 'special defencesf;“ The Commlttee went on to recommeni
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‘that.the‘term 'substantive defence' should replace 'special
defence"and that 'substantive defence' of which notice should -
be given to the Crown at or before the first diet, should be

defined as-any defence relevant either to exulpate the

accused or to reduce the quality of the offence charged".

16.13. The recommerdations of the Committee in that
fespect seem to me to be eminently sensible and ones which in ék

the interests of justice should be incorporated in the English

o

legal system. Accordingly I RECOMMEND that if at trial on
indictment‘ﬁhe defence intend to raise a specific defence not
previously disclosed notice of that defencé should be given
to thé prosecution in sufficient time and detail.prior,to the i
frial so‘that the prosecution have an opportunity of
ihvestigating it. | Such a prbvision'wculd_have little effect
unless tgerekwas some sénction to gupport it and I suggest a
similar sanction to that contained in Section 82 Criminal

Procedure (Scotland) Act 1975 by a further RECOMMENDATION

thét it should not be competent for the defence to adduce
evidence relating to éﬁch a specific defence unless notice
had been given ;s set but above or unless satisfactory cause
be’shoﬁn to the Court for aspecific defence not having been

. lodged.

16.14. At pafagraph j7!13{6f its- Report the Committee
- said it had ¢onsidéred‘Wh%ther similar notice ofvsubstantive
defences. should be given,in summafy cases but thought it
"unnecesséry and ‘inadviseable to'complicate;summary procedure

by the intro&uction of technical requirements". As I have
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already 1ndicated at paragraph 16 8, I agree that summary

| trlal should remain what its name 1mplies and that 1ts

procedure ‘should not be complicated. It was for this reason
that I do not recommend any 31m11ar prov1slons with regard to
notlce of defences on summavy trlal but instead place
reliance on . uhe power of a summarJ court to grant an

adaournment under section 14 Maglstrates’ Courts Act 1952.

16, 15. Quite'apart~from any question of notice'being ‘
given by the defence to the prosecutlon of the defence which

a defendant intends to ralse at hlS trlal I should like to

’mentlon the questlon of disclosure by the defence‘to the -

prosecution in respect of trials on indictment of matters NOT
disputed by the;defence.” Criticism is frequently made by
Jjudges of the Court of Appeal (Criminal Division) and by

others of the length'of time taken by some trials on

.indictment. Any reduction in such time compatible with

justice*is of course of benefit not only in the’saving‘of
cost and of time to all persons concérned in a trial but also
expedites the hearing of other cases awaiting trpial. It
happens not infreduently that the’prosecution go to
con81derable trouble to prove some aspect of a case often

involving the calllng of numerous Witnesses only to find at

the trlal itsel?f that the defence do not dlspute that

particular aspect.

16'16 | Some attempt to ascertain what matters w111 not

,be dlsputed at tr1al has been made by some of the prov1s1ons

\ o

of the experlmental scheme,of Practlce Rules in qperationrat .
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the Central Criminal Court since October 197L. The'current
Practice Rules‘in openation at that Court Since‘November 1977
ape set out at paragraph 361b in the fifth supplement to

thé 39th Edition of Archbold. "

N

16.17. Whether or not that experimental scheme is
‘ retained or extended to other Crown Courts I RECOMMEND that .
statutory provision should be made requiring the: defence in
i»cases of trial on indictment to notify the prosecution within
29 days of the end of committal proceedings of any aspects of
| the_evidence of the prosecdtion adduced.oraily or'by'written
. statements at the committal proceedings which are not _
disputed by the defence, such notification to have similar
effect to an admiss1on made under the prov1sions of section 10
Criminal Justice Act 1967. (That section provides that |
gsubject to the provisions of the section any fact of which
~oral ev1dence may be given in any criminal proceedings may be
f.admitted by or on behalf of the- prosecutor or defendant and
”the admiSSJon by any party of any such fact shall as against
hthat party be conc1u31ve ev1dence 1n those proceedings of the
" fact admitted. The section includes a provis1on that any
'hadmlss1on so made mav w1th leave of the judge be Withdrawn)
I suggest that failure to comply with such a reqnirement by
the defence to give notice where appropriate should glve rise
’to a discretion in the trial audge to make anjorder as to

~pcosts thrown,away’by failure to give such notice.
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Duty of prosecution to disclose information;prior‘to summary -

trial‘and trial on indictment.

16.18. The duties on the prosecution referred to at (a)
(b) and (c) below already apply and apply equally to suwmmary

trial as to trial on indictment.

~ (a) Character of priosecution witness

46.19. If a witness for the prosecution is of known bad
character it is .the duty of the prosecution to inform,the
defence of this fact but the proseéution are not under a
duty of examining every kind of record, e.g. bankruptey
proceedings to see ﬁhether anything.exists which mféht
affect a witness' character (R v Collister and Warhurst
1955 39 Cr. App. R 100 and paragraph Lii3b Archbold 39th
Edition). Case papers submitted to the MetnopolitanyPolice
Solicitor or the Director of Public Prosecutipns include
detailsrbf any known convictions recorded against
prosecution witnesses., It is my practige tq supply defails
of any such convictions tokthekdefence even where there
has been no request for-such informatiqn. ’All'sgch
convictions speﬁt or not are refealed'whetheerr not they
appear to be relevant to the case in question because their
,relevance can oftén only be accurately‘assessed~by those 
engaged in the defence having taken9the defendant's
instructions. I do’nbt~recommend any alteration in this

existingkpractice.

16.20. I set out the wording of two directives I issued .

to my staff, the first in January 197L, the second in
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February 1975:

"NOTIFICATION OF PREVIOUS CONVICTIONS OF PROSECUTION WITNESSES

As a result of a recent letter from an M.P., it has
tee enn ascertained that our practice with regard to the
disclosure of previous convictions of prosecution witnesses
is not uniform throughout the Department. In future therefore

the following procedure will be followed. |

i Previous convictions of prosecution witnesses will be 3
disclosed Advocate to Advocate both at the Magistrates' Courts
and the Crown Courts, even when there is no request for the
inforﬁation, in accordance with the dicta in R v Collister v
Warhurst. In addition if a request for such information is ' '
made by defence Solicitors prior to the hearing, the «
information will be given in é letter sent by Recorded Delivery.
In cases of exceptional urgency the information may be gi&en ' !
over the telephone. It is considered that it is right that
the defence shouid have this information in advance if they
request it so that they may with their Counsel properly
consider‘the strategy of their dsfence. It is emphasised
that information shoﬁld-be given in advance only when
requested.

Difficulty sometimes arises when thé Police are not

sure that one of the witnesses is identical with a ‘person
haﬁing a criminal recoﬁd. In such .cases a reply to a request
for information abcut the character of prosecutlon witnesses

should be carefully worded, for example, "Mr .....c.. has
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" been convicted on two occasions viz... there may be
convictions recorded against other prosecutionwitnesses ard
if this proves to be the case information will be given as

soon as possible,

- Reference to the disclosure by Counsel to defending
Counsel of the previous convictions will continue to Be made
in briefs in view of the pﬁssibility that some defernding
solicitors might fail to'inform'their’Counsel 6f the
information given to them or that the'defendant might change

oo hls solicitor prior to the trial.

10 January 1974L. . R.E.T.B., "

"From time to time requests.are received from defending
solicitors to be given the details of any convictions
recorded against a co~-defendant. The co-defendant's

convictions can only become relevant if he gives evidence in

s e

the witness box hostile to the other defendant and thus opens
1, the door po his being cross—examined as to character by virtue
i of Sectioh 1(£)(iii) of the Criminal Bvidence Act 1898,
ﬁdwever, defeﬁding solicitors may well wish to consider in
advance whe ther they should attack the characterVQf'fhe
co-defendant if it becomesypossible. Accordingly, the deﬁails
L - of the preVious convictions of a co-defendant'should be

supplied.to a defending solicitor when he requests it., It is

L
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not considered, however, that there is a duty upon the
Prosecution to supply these particulars without any such

request.

11 February 1975. R.E.T.B."

(b) Statements of witnesses not being called by the

prosecution.

16.24.. It is the duty of the prosecution if they have
téken a statement from a person whom they do not call but
whom they know can give material evidence to supply
particulars of that witness to the defence thus enabling
the defence if they so wish to call that person as a
defence witness but the prosecution is not under a further
duty of supplying the defence with a copy of the statement
. of a person they have decided not to call (R v Bryant &
Dickson 1946 31 Cr. App. R 146 and paragraph 4L43 Archbold
39th Edition). Lord Denning suggested obiter in Dallison( ‘ ’
v Caffrey 1965 1 Q.B. 348 that the duty of the prosecution
;n such circumstances went further namely to supply to the
defence a copy of the statement of ahy crediblevwitness’who §
is not called by the prosecution who can speak to material
‘facts which tend to show the defendant to be innocent
although Lord Diplock in that same case considered it
sufficient that the particulars of such a witnéss were ‘ :
supplied (thus enabling the defence to take their own

statement from him) rather than the further fequirement
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to supply a copy of the statement.

16.22. It is my practice as the Metropolitan Police
Solicitor to supply the defence with the particulars of a.

witness from whom police have taken a statement but whom

it is not intended to call as a prosecution witness without

any prior request by the defence and further as a general
rule to supply on fequest copies of the statements of such

-witnesses, .

16.23, Indeed if there is a statement which of itself
 would tend to show the defendant to be immocent it is my -
'/'practice to supgiy a éopy of that statement to the

defence withdﬁ% waiting for any such request. It is said

at paragrdaph 443 Archbold that "Certain prosecuting

authonitiés ard prosecutors not infreguently use

R v Bryant & Dickson as a justification for never

supplying the defence with a statement in such circumstances!

As' I have indicated above my general rule is to the
contrary. I set cut the wording of a directive issued

to my staff in January 1974.

VSUPPLY OF COPY STATEMENTS OF WITNESSES NOT BEING CALLED BY

THE PROSECUTION

The general policy in,the Department since R v,Bryént &
‘Dickson 1946 31 CAR 146 has been to inform the defence of the
hames and addresses of ali witnesses'known to the prosecution
who are not being cal}ed,‘but not to supply copies of their
statements unless it was thought that an exception should be

"‘made., For: example where there were a cons iderable number of
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such witnesses most of which could be of no possible uee to
the;defence, it has often been thought unreasonable to refuse
to“eﬁppl& sﬁatements. The question has recently been under
discussion with the Home Office and the practice set out,

vbelow should be followed in future. This practice is based

upon the decisions in R v Bryant & Dickson and Dallison v
Caffery 1965 1 Q.B. 348. It will be recalled that in R v
Bryant & Dickson it was stated that the prosecution should
prov1de the names and addresses of witnesses whom they do not
intend to call but they need not supply the statements In
.Dalilson v Caffery, Lord Dennlng stated: "If he (Prosecuting
Counsel or Solicitor) knows of a credible witness who can

speak to material facts which tend to show the prisoner to be

innocent, he must elther call that witness hlmself or make his
statement available to the defence. It would be highly
‘reprehen51ble to conceal from the court the evidence which
such a witness can give. If the Prosecuting Counsel or
Solicitor knows not of a credible witness but a witness whom
he 'does not accept as credible he should tell the defence
ghout him so that they can call him if they wish'. Lord
‘Diplock in the same case said "If he happens to have
information’from'a credible witness which is inconsistent
with the guilt of the accused or although not inconsistent
with his gullt is helpful to the accused the Prosecutor

‘ should make ‘such w1tness available to the defence (see R v

‘ Bryant,& Dickson)".

110,



The practice to be followed is that initially the
prosecution should inform the defence of the names and
addressés of the witnesses whom they do not intend to cali
but not provide stétements uniess‘they ha#e a statemeht
which of itself would tend to show the prisbner to be

innocent. 1In such a case the statement should be provided.

" If after providing the names and addresses the defence

request copies of the Stétements of such witnesses then these
should be provided unless the prosecution have a compeiling
Lgason for keeping the statement to themselves, for ekémple
if the statement is that of a witness whom the prosecution
suspect the defence may threaten to make him changé his

evidence.

23.1.197“- ’ RnEo ToBo"‘

16.24. -~ There are however occasions when only the ;
particulars of a witness and not his statement would be‘
provided, leaving it to the defence if they so wished to
obtain a statement} It is impossible to set out a
comprehénsive list of the exceptions when it is
considered proper not to adhere to thé general rule to
supply statements of witnesses not being called by the
'prosecution because:much may depend(cn,the'circumstances
~of a particular case. However, I set but bélow some
,kvexamples where.it might, depending,on’the particular
'circumStances of a case be,thought proper torleaVé‘thq

defence to obtain their own Statement‘having-Supplied thé '
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defence with the particulars of the witness,

(1) If it is suspected that the gtatement might be used
for some 1mproper motlve, e.g. to enable the witness

to lie consistently.

(ii) If police have only’been,able to obtain the state=
ment from the witness on an‘undertaking not to
.reVeal its contents; ©~ in this connection it must
be remembered that police (like any private
individual) cannot compel a person to make a state-

ment,

(iii) Where the statement contains details of national
security or methods of private security or methods
of. crime detection.the revelation of which might

facilitate the commission of other offences.

(iv) Where the statement contains details of great
- private delicacy to the maker and might cause grave
domestic trouble if the contents were revealed and
those matters do not appear to be of any

materiality to the defence,

(v) The statement may contain allegatiOns against others,
not charged, of criminal offences other than those
w1th which . the defendant is charged whlch are not

subject of a prosecution.

‘T6 25, In all -cases where a copy of 8 statement is not

: supplied to the defence but particulars of the witness are

- -
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'supplied to the. defence it is of course pOSolble for the

defence havzng been ‘given particulars of that w1tness to ask
the witness to supply a statement to them. The particulars
of the w1tness should not necessarily include his name and
address but sufficient detail to enable the defence to have

its request put to ‘the witness, Thus a Witness fearful of

_recrimination from a defendant might not wish his address to

be revealed but could be asked to make himself available if
he consented for interview with a defence representative at

a police station.

16.26. So far as the duty of the nrosecution is
concerned to’supbly»to the defence panticulars cf}material
witnesses who can speak as to facts whicn’tend.to.show the
defendant to be innocent I do not draw any distinctionibetweenk’
a‘written statement signed by the witness or an oral statementA
which for sometreasone(e;g. perhaps because of the unwillinge

ness of the witness) has not been reduced tO'writing,.

16.27. There are SOme very exceptional cases where |

it is in my view pr0per for the prosecution to retain a“

.discretion not to disclose to the defence either a particular X

statement or the- particulars of the maker of the statement.
Depending on the particular circumstances, examples might'v
arise in s1tuations mentioned at (iii) (1v) and (v) of o
paragraph 16 2u, it 1s not possible to give an exhaustive c e

list of.such‘circumstances but of particular imgortanceshere“

is the need to protect the identity of informers, not only
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for their own safety but to ensure that the supply of

~information agbout criminal activities does. not dry up

(Marks v Beyfus 1890 25 Q.B.D. 495).

16.28. In R v Birtles 1969 53 Cr. App. R U469 the Lord
Chief Justice said "The court recognises that, disagreesble
as it may seem to some peoplte, the police must be able in

certain cases to make use of informers, and further - and

"this is really a corollary - that within certain limits

such informers should be protected.. At the same time, unless

the use made of informers is kept within strict limits, grave

injustice may result., In the first place, it is important

that the court of itrial should not be misled ... There is of

‘course no harm in not revealing thez{ﬁer§7 fact that there

is an informer, but it is quite another thing to conceal facts

which go to the quality of the offence. Secondly, it is
vitally important to ehsure, so far as possible, that the
informer does not create an offence,.that is tq say incite
others to commit an offence which those others would not
otherwise have committed. It is one thing for the police to

make use of information concerning an offence that is already

laid on. In such a ca&se the police are clearly entitled,

indeed it is their duty, to mitigate the consequences of the

prOpbsed offence, for e;ample to protect the proposed victim,
and to that end it-may be perfectly proper for them to
encourage thefinformer to take part in the offence, or indeed

for a police officer himself té do so. But it is quite

another thing, and something of which this court thoroughly
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'disapproves, to use an informer to encourage another to
commit an: offence or indeed an offence of -a more serious f
character which he would not otherwise commlt - stlll more so.

if the pollce themselves take part in carrying it out."

16.29. InR v Mealey and Sheridan 1975 60 Cr. App. R 59

the Lord Chief Justice said "So far as the propriety of using

© /informers/ we think it right to say that in these days of

terrorism the police must be entitled to use the effective

" weapon of inflitration. In other words, it must be accepted

today, indeed if the opposite was ever considered, that this is
a perfectly lewful police weepon in appropriate cases, and |
common sense indicates that if a police officer or anybody else‘
infiltrates a suspect society,'he has to show a certain
amount of enthusiasm for what the society‘is doing if he is to
maintain his cover for more thau fivetminutes. Aecordingly
one must expect, if4thiska>proach is made by the police,

that the intruder who penetrates the'euspect organisation‘
does show a certain amount of interest and‘enthusiasmifor the
proposals of'thelorganisation even though they are unlewful.
But of course, the intruder, the person who finds himselfk‘
placed in the organisation, must endeavour to tread the
somewhat dlfflcult line betweep‘show1ng the necessary
enthusiasm to keep his cover and actually becoming‘an'agent
provocateur, meaning thereby'someone who actually céuses
offences to be committedehich otherwise would not be

committed at all."
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16.30, The Home Office issued a circular 97/1969 to
Chief Constables recognising that informants properly
.employed were essential to criminal investigation and that
‘within 1imits -they ought to be protected., Although some

details of that circular were made public (New Law Journal

1969 p. 513) thekRoyal Commission will doubtless be supplied

with a copy by the Home Office.

16.31. In those very exceptional cases to whlch I have
'referred ‘where it 1s proper that alsclosure to the defence of
a statement or partlculars of a witness should not be made
"1t 1s in my view a decision that can only effectively be made .
by those to whom the material facts ape known, namely the
legal representatives ‘of the prosecution. Although-  the
decision may on occesions be initially made in my Department;
Counsel.instructed by the prosecufien is always given ali the
material facts so that.not only is a check on the propriety of
i the decision made but also Counsel for the prosecution is not
hindered in his duty to ensure that any relevanti evidence is
either led by him or made available to the defence. Those
representatives have'illmanyinstences to be trusted .to carr&

out a variety of auties without any kind of check that they

i
b
'
!

are d01ng go (e.g. reveallng prev1ous convictlons of the
‘prosecutlon witnesses to the defence, supplying details of
previously iﬁconsisten£~statements by prosecutibn witnesses etec)

The decision as to disclosure or non—disclosure,in those

iy

exceptional cases I have mentioned is a gimilar duty thatk

must be left to the probity of the legal‘representatifes of .
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to the defence prior to the committal proceedings.

the prosecution.

16.32. ~ There are of course occasions when it is cleaf
that»although it would not be prcper to disclose the identity
of a witness or the content of his statement there may be
some fact to which that w1tness can Speak which would ass1st
the defence. ~Such factual matter can ‘be adduced without any
unwarranted‘disclosure, by the prosecution making an

admission under Section 10 Criminal Justice‘Act'l967.

(c) Prosecution's possession of statement by witness

inconsistent with his oral evidence.

16.33. Where a witness whom the prosecution calls gives

evidence on a material issue and the prosecution have in their

possession an earlier statement from the witness which is
materially inconsistent with such evidence, it is the duty
of the presecution to inform the defence of the fact. It is
suggested at paragfaph 4h3a Archbcld 39th Edition‘that the
better practice is in such circumstances for the prosecution

to give the defence a;copy of the witness' statement; this

- practice is one I adopt. ‘It is often the case that the need

to give the,defence a copy of such a witness' statement,when

a witness gives 1ncon81stent oral evidence does not arlse

' because a copy of the statement Wlll have been supplled to the

defence earlier; fcr example even if the prosecutlcn,lntend to
call a witness to give oral evidence at committal proceedings,

it is my usual practiCe»to supply a copy of such a statement

5
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(d) Section 48 Criminal Law Act 1977.

16.34. Powervis'contained in Section 48 Criminal Law
i Act i977 to make rules as to the furnishing of information

by the prosecutof in criminal proceedings. At the time of

the preparation of this part of my writfen evidence no rules
ha#e been made. It may be that before the Royal Commission
makes‘itSﬁrecommendations rules'may_have beep.proposed or

’ made'upder that section which rules the Royal Cq@miésion may
wish to comment u@on so I shall state my views generally.

I have also eipressed my views at (b) above with regard to . '
the supply'of the statement'of a witness whom the brosecution

'do not intend to call. Accordingly I shall confine m&self

here to the statements of prosecution witnesses. |

16.35, So far as cases which are dealt with sﬁmmarily
it is my practice on request to give to the defence verbally =
an outline of the‘evidence on which the prosecution rely so ' ’
thgt’the defence are aware of the case which they have to meet.
Additionally if such summary céses are difficult or complicated
~or where the interests of Jjustice require it, it is my | !
praﬁtice to supply copies of the statements of the prosecution
‘Witnesses to the defence‘on request. I set out the terms of
a direttiVe issued torthe'me@bers of nmy Depaptment in 1974

"PROVISION -OF STATEMINTS | , | g
: S§licitors are‘reﬁinded of the policy which haé'been
adopted with régard to the provision df'statements to
defending solicitors in'cases being dealt with summarily.

Thefe'has been great pressure recently for a change'in the
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law to make it obligatory for the prosecutlon to serve
witness statements on the defence in all summary cases as well

as the indictable cases where statements are now served.

This has been under discussion with thé Home Office. The

burden which would fali upen«prosecuting'autﬁovities if this
change were put: 1nto effect would be very great. Accordingly,
the . Sollc1tor hab auggested that there should be some
directive either from the Home Office or from the Lord Chief .

Justice to the effect*that prosecuting authorities should

‘provide statements in summary cases to the defence on request .

if the cases are difficult or complicated or where the
interests of justice require it. This would not apply in

traffic cases.

As stated in earlier directives all solicitors preparing

cases must disclose at the request of defending solicitors

statements which fall.within the above definition. In some
cases it will be sufficient to give the defending sclicitor

" over the telephone the gist of the statement or statements.

Where there is eufficient time copies of the statements should

be provided. It will be for the solicitor preparing the case

in this Depantment to decide‘whether’the case is difficult on
cemplicated or one where it is,essential in the interests of
justice for the defence to know the details of the statements.
It is important that solicitors exercise‘their diScretion with

regard to this carefully and when 1n any doubt give the ‘

d benefit of the doubt +0 the defence.

21.10.1974. ,‘ e R.E.T.B."
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16.36. However, apart from those circumstances and
the géneral duties of the prosecution outlined at paragraph
- 16.33 above it is not my practice to supply statements of
prosecution witnesses in summary cases. I feel that any
requirement to supply’copy gstatements of prosecution witnesses
in every summary case (oﬁher than tnose reférred to above) is
contrary tg the dispatéh and comparative informality of

summary trial which I referred to at paragraph 16.3.

16.37. The fact that trials on indictment tend to
receive more publicity than summary trials ten@s to disguise
the fact that a very high proportion of criminal cases are
dealt with summarily in Magistrates' Courts, in 1977 in the
Metropolitan Police District 9L4.55%. In many summary cases
particﬁlarly where police are the sole witnesses, the evidence
may be contained solely in hote form and no statements will
be in existence, To require that in every summary case copy
statements shou}d be prevared for service would impose a very
heavy burden on the prosecution both in time and cost. In
most straightforward summary cases the likelihood of the
defence being taken by surprise by the prosecution evidence is
remote but should the defence be so embarrassed the.remedy
lies in the existing procedure for an applicstion for an
adjournment under Section 14 Magistrates' Courts Act 1952
rather than a rigid requirement to produce copy stateménts

7in every summary case.
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16.38. | So far as trials on indictment are cohcerned~here
again I‘shall cdnfine my remarks to the statements of witnesses
beiné called by'the prosecution having already deait at
paragraph 16.21 et seq with the case of Witneéses whom the
prosecution do not intend to call but~f£om whom a sfatement

has been taken.

16.39. Prior to committal the defence will have been
served under the provisions of sectiop 2 Criminal Justice
Act 1967 with that evidence contained in prosecution
witnesses statements upon which the prosecution intend to seéﬁ
a committal, The presecution is not under a duty at committal
to édduce evidence from every witness whom it intends to call
at the trial. In R v Epping and Harlow Justices 1973 1 All
ER 1011 the Lord Chief Justice said .... "it is clear that the
function of committal proceedings ié to ensure that'no‘one'
shall stand trial unless a prima facie case‘has been made out,
The prosecutioh have the duty of making out a prima facie case,
and if" they wish for.reasonsksucp as the pfesent [so that'

a young-éipl who was alleged to have been the victim of a

‘sexual assault should not have to go through the ordeal of

giving evidence both at committal and trial/ not to call one
particular witneSs; even though a #erj'important witness, at
the committal proceedings, that in my judgement is a matter

within their discretion".

.16.40.  There may be otherfreasons'ﬁhy‘the prosecution

. do not adduce evidence at commiﬁ%al from witnesses the

prosecution intends to call at the trial (e.g. a witness not
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available to make a statement prior to committal or the
preparation of scientific evidence not completed prior to
committal). Such additional evidence, whether from new
witnesses or additional evidence from existing witnesses,

is notified to» the defence between committal and trial by a

notice accompanying copy statements of the additional evidence.

16.41{ The statement of a prosecution witness served for .

. committal purposes under section 2 Criminal Justice Act 1967,
unless that Qitness gives oral evidence at the commitﬁal, forms
the deposition of that witness. It follows that the contents of-
that statement mist be restricted, in the same way as if the
witness gzve oral evidence, to evidence which is relevant and
admissible. Indeed Section 2 Criminal Justice Act 1967

provides that in committal‘proceedings a written statement‘by
any person shall if the conditions referred to in the section

are satisfied "be admissible as evidence to the like extent

as_oral evidence to the like effect by that person"

In practice if a written statement so tendered contains a

small quantity of inadmissible evidence the Magistrates' Court
can be asked to exercise its power under Rule 58(5)‘
Magistrates' Courts Rules 1968 to mark the offending passage as
1nadmissible, but clearly'Statements must be prepared as far as

practicabie to avoid unnecessary reliance on Rule 58(5).

16.42. A police officer taking a statement from a
witness particularly in an involved and complicated case will
often take what is sometimes called an exploratory statement

~ or statements not;knowing at that time what other matters will "
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be revealed by the enquiry. It follows that the relevance
or admissibility df the’contents of such statements cannot
be ascertained until the enguiry has been completed and the
extent and nature 6f the charges on which a committal will
be sought have been decided. It is for this reason that it
is sometimes necessary to edit statements of prosecutlon
witnesses. The necessity and method of so doing was dealt
with in a Practice Directlon‘by the Lord Chief Justice
reported at 1969 1 WLR 1862.

1643, The only comment I would like to make on the
Practice Direction itself is the requirement that wherewthera
is a legal representative of the prosecutor any such edited
statement should be prepared by him. It seems to me»ﬁhat the
like effect would be achieved if the edited statement was
prepared by police provided that its form was submitted to the -
prosecutor's legal representative., Sir Henry Fisher at
paragraph 29.10 of his Report on the Confait Inquiry séid
"I accept that no harm may'be done if the police prepare the

~edited statement and then present it to the legal representa-

tive for abproval, though this would be a breach of the

Practice Direction".

16.44. It follows therefore that apart from copy statements
of prosecution witnesses served on the defence under the

provisions of Section 2 Criminal Justice Act 1967 there may
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be other-statements from those same witnesses not served under
that‘section.v HoweVer‘in'the,majority of cases there is no
objection to previding copies of the earlier statements to

the defence and this practice I follow. To impose a rigid

duty on the prosecution to supply copies‘of those statements
of thé prosecution witnesses would in my view be wrong. It
is impossible to set out a comprehensive list of circumstances
in which the prosecution might with justification wish to
withhold not the existence of an earlier statement but
information edited out of such a statement but typical
examples are those I refénred to at (iii) (iv) and (v) of
paragraph 16.24. Of.course in these cases the defence has

to be notified that the prosecution is in possession of an

earlier statement by the witness the contents of which they

do not intend to disclosea

16.45. I wish to make it quite clear that the occasions
when the contents of any information edited out of»a statement
are withheld from the defence are extremely rare. A typicai
eiample would be where the witness in his earlier statement
makes a specific criminal allegation against a named person
who is still being sought by police. As in those very
exceptional casges whére bqth.the identity of a witness and
the ccntents of his statement are withheld ffom the defence
(paragraph 16.27) so aiso<in‘these exceptional caseé is
Cquhsel for the prosecuﬁioﬁAin full possessign of all the
~méterial fTacts so7thét nbt only is there a check on the 

‘.propriety,oflthe'decision made but also Counsel for thé
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for the proSecution is not hindered in his duty to ensure.

“that all relevant ev1dence is elther led by hlm or made

'availahle to the defence.

CHANGES OF CHARGE

Summary trial or committal_proceedings

16 u6 It is open .to the prosecutien on a consideration
of the existing ev1dence or on recelpt of further evidence
prior to the hearing of a case on summary trlal or at
committal proceedings t¢ prefer a charge}or‘charges additional
to or in»eubstitution for the initial charge or charges. In-

the Metropolitan Police Distriect this would occur in the

‘light of advice received from the Metropolitan Police Soliditor

or frem the Director of Public Prosecutions. In those
Straightforward cases where police are not legally represented
the accused would almost invariably only be prosecuted on the
charge or which he was arrested. Very rarely weuid,
additional opr alternative charges be preferred'in whieh:eventﬂ
they would be preferred by the offieer in charge of the case’ ~

relying if necessary on advice from his senior officers.

16.&7." Additionally it is open to the prosecution to
apply for the wording of an existing charge to;be amended. If .
the Court grants the application there is no gquestion of a
defendant being preaudlced by such amendment because if the‘kp"
defendant has been misled by the need to amend the charge,-r
the Court is under an dbligatlon to adaourn the case so - that

the defendant is given a proper opportunity of meetlng the

- case agalnst him (Sectlon 100 \2) Maglstrates Gourts Act 1952)}




*kf;provlsions of sections 6 and 1L Magistrates'~00urts*Act 1952..

v‘16.u8, A'Magistrates’ Court considering evidence in

' committal proceedings‘is not restricted to c0mmittingior
refusing to commit a defendant for trial on the charges which
hhave been preferred againet him but may commit him for any

indlctable offence disclosed by the depositions (Section 7

Magistrates' Courts Act 1952).

16.49. If this topic was included among those listed

(_by the Royal Commission in its invitation to submit written
evidence because it was felt that the practice might be
uneatisfactory or in some way operated unfairly to those
accused of criminal offences I do not see it in either of
these'lights. An arrest or a decision to prosecute frequently
'hae to be made with some speed, often at times of stress on

the evidence then available. Purther enquiries with'regard
to'the existing~evidence or the acouisition of further ; ‘
evidence,may reveal that the initial allegation is less or

more serious than at first thought or tnat addifional oif'ences
are disclosed. It is in the light of these further enquiries

or addltlonal evidence that further charges would be |
preferred addltlonal to or in substitution for the initial

: charge or charges.‘ A request by the Droeecution at'a
Vdefendant s initial or subsequent appearance at Court for an
Tadjournment or remand whlle any necessary enaulrles are being
rmade or a 81m11ar reouest by the defence for an adjournment

"or remand in order to prepare its defence are covered by the

16>5O " Accordlngly I do not recommend any alteratlons in

,the prov131ons governlng changes of charge in summary trlal AR

':and.commlttal proceedings.
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Trial on indictmeht

16.51.  Where a Dbill of indictment is preferred following

the defendant's committal for trial at avMagistrates‘ Court,

the comblned effects of sectlon 2(2)(a) Admlnlstratlon of
Justlce (Mlscellaneous Provisions) Act 1933 as amended and -
R v Groom 1976 2 All ER 321 is as follows:- The ‘counts |
against a particular defendantvin an indictment can only be
(1) in respect of charges for offences for which he was

commi tted (not necessarily framed exactly as at committal but
without substantial departure‘from such charges, R v
McDonnell 1966‘1Q;B. 233) or (ii) counts, either inkaddition
to or in eubStitdtion,for charges on which he was committed;
which are founded on facts or evidence disclesed in the
statemente relating to his committal. Alfhough nofice ef
additional evidence can be served after committal such |
additional evidence cannot be used to found an addltlonal
count in the 1ndlctment. It follows therefore that there |
should be no question‘of the defence being taken by surppise;

by counts which appear in an indictment following committail.

‘proceedinge because either there must have been a,committel on

those counts or ﬁhe'eVidenee in support of those COﬁﬁts must
ve contained in the statements Whichgwere}served prfer to
coﬁmittal. In any event 1t is always open to the defence
to obaect to the 1nclusion in the lndlctment of. any such
added or substltu ed count by motion to quash on‘%he gfounds

that the partlcularécount is not founded on’ facts or ev1dence

;dlsclosed in the proeeedlngs,before the~exam1n1ng justlces. %
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16.52. In the same way as it is possible to have a charge
amended at summary trial so also are there provisions for.
emending a defecti#e indictment. These provisions are
coptained in section 5?Indictments“Act'1915 and provide for
such amendments "as the court thinks necessary to heet the
circumsfances of the casé, unless, having regard to the merits
Ofkthe case, the required amendments cannct be made without
injustice, and may make such order as to the payment of any
costs incurred owing to the-necessity for amendment as the
court thinks fit". Additionally the same section gives the
court power to order a separate trial of any count or counts
in an indictment if it is "of the opinion that a pérson
accused may be prejudiced or embarrassed in his defence by
reason of being charged with more than one offence in the
7same indictment, or that for any other reason it is desirable
to direct that the person should be triéd gseparately for any
one or more offences charged in an indictment". The section
empowers the court before or at any stage of a trial to
‘postpone the trial if it is expediept‘as a consequence of such

amendment or the ordering of a separate trial of a count.

16.53. Once again these provisiansseemﬁboth fair and

sensible and do not in my view require alteration.

CHANGES OF PLEA

Change of plea from guilty to not guilty

| 16.54. For a plea of guilty to be binding and effective
it must be unambiguous (R v Field 1943 29 C.A;R. 154). It
qullowé that if a defendant pleads guilty and then puts
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forward a statement which if true would be a defence to the ‘
”charge, the Court should enter a plea of not guilty (R v
' Durham Quarter Sessions ex parte Virgo 1952 1 All ER 466).

Aneapblicationvto change a plea of guilty to one of not guilt&~
is possible at any time before final sentence is passed

(S~ an 1nfant v Recorder of Manchester ‘and Others 1971 A.C, MSIL

That there is a need for cautlon in dealing with such

‘ appiications to change a plea was explained by the Lord Chief

Justice in R v Mutford and Lothingland Justices ex parte

Harber 1971 55 C.A.R. 57 when he said ..."there is clearly

a danger ..... that accused persons content to plead guilty...
will endeavour to change their Plea as.soon as they realise

that they are at risk of greater punishment Z@han they

expectﬁyzh

16.55. These sensible provisions work well and,givedrise
to no preblems when the application'to change the plea.of‘ ‘
guilty is made to the court of‘trial before whom the plea of
guilty was made whether that court of trial is a Magistrates'
Court or a Crown Court, becagse'the Court in dealing with, |

the applicetion.is,personally seized of the circumstances of

the initial plea as well as the grounds of the application to

change 1it.

16.56, Difficulties however often oceur when the plea of -
guilty was made before a Magistrates Court and the
application to change the plea is made before the Crown Court

either on appeal, or if there has been a commlttal for )

. eentence to the Crown Court, under the prov1sions of
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sections 28 or 29 Mégistrates' Courts Act 1952 as amended.

The apBiication to the Crown Court to change a plea of guilty
made in the Magistrates' Court can;only be made on the ground
that the plea before’thé Magistrates was equivocal if the case

igs before the Crown Court on appeal but if the case is before

the Crown Court on sentence the applicatiOn can be made even
if the plea before the Magistrates' Court was unequivocal.

In R v Pareham Justices ex parte Long 1976 Crim. L.R. 269

and in R v Coventry Crown Court and Anothervl978 Crim,. L.R,
356 the Crown Court referred'céses back to the Magistrates'
Court and in both cases the Jjustices refused to deal with the
case éo that the position in both cases was that there was a
defendant subject to a charge but no court prepared to deal
with the case. In both cases‘application had to be made to
the Divisional Court. In the former case thekMagistrates’ | ;
Court was directed tﬁ hear the case andkin the latter case
the Crown Court’s order directing the Magistrates' to re-hear

 the case was gquashed.

16.57. It is certainly unSatisfactory thét a Magistrates'
Court finds that the circumstances df‘prOceedingé which have
taken place before it on a‘éuilty plea have either 5een
misrepreéented to the Crown Court or that the Crown Court has
,kfailed to make sufficient’inquiry into the proceedings before
the Magistrates' Court. In either such case thé Magistrates'
COurt finds izself directed to re-hear a case when it is |
aware that such a course is without justification. In one

'such case which has yet to be heard by the Divisional Court,
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an experienced Stipendiary Magistrate in refusing to re-hear

a case sent back by the Crown Court said "I.can‘see;:.....

' no valid basis for the Crown Court to have exercised its

discretion as'it did. I may be criticized for even presuming
to examine the situation but ... I see no valid basis for the

exercise of this discretion", . ' : BN

16.58. The unsatisfactory nature of the law in this
respect means that where in such a situation both the Crown
Court and the Magistrafes' Court refuse to deal further ﬁith
the case this entails the exvense of an application‘fo and
subseauent hearlng before the Divisional Court resulting in
a direction to either the Crown Court or the Magistrates'
Court to deal with the case. Such procedure causes'yet
further delay before a defendant is subsequently acguitted or
convicted. In some cases there is perhaps a tendancy for the
Crown Court to grant an application too readilyron the
application of Counsel without a careful consideration of
evidence as to what did occur in the Magistrates' Court. In

an attempt to overcome this problem I RECOMMEND that 1t be

statutorily enacted as follows:  When a defendant who has

\\

pleaded guilty at a Magistrates' Court to an orfence ‘%q&

'eubsequently makes application to”thefCrown Couft (dealing

with the case either for the purpose of sentence or by way of

‘appeal) to change his plea, the Crown Court s d801Slon shall

be blndlng on the Maglstrates' Court.- The cnly grounds on’

'whlch the Crown Court should accede to the apollcatlcn are .

that it -is satisfled on ev1dence,adduced.beforerlt (having if‘»fe
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given the applicant and the prosecution an opportunity of
adducing such evidence) either (a) that the plea of guilty

was equivocal or (b) if the plea 6f guilty was unequivocal,
additional information not available to the Magistrates'

Court is reveaied to the Crown Court which would have probably
cauéed the Magistrates' Court to have entered a plea of

not guilty.

A plea of guilty or a change of plea from one of not guilty
16.59. It is doubtless because it is necessary that a
defendant should have a complete freedom of choice-whether‘or
not to plead guilty (R v Inns 1975 Crim. L.R, 182) that
(subject to the exception provided by the provisions of the
Magistrates' Courts Act 1957 Which relate to certain summary
offences dealt.with under a special procedure) the law réquires
a plea to be entered by a defendant personally and not through
his Counsel 6r anyone else on his behalf (R v Ellis (James)
1973 57 Cr. App. R. 571) so that Qhen a defendant pleads guilty -

he is heard to do so.

| 1@.60. ;It seems to me relevant to consider how far it is
and should be permissible'for that freedom of choice to be
'infiuenced by two factors while still remaining a defendantis
free choice. The factors I have in mind are (a) the likely
penalty which the Couré‘will impose and (b) the willingness
of the prosecution not to proceed on other counts or charges,

frequently referred to together as i'vplea—bar'gaining".
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(a) Likely penalty which the Court will impose.

16.61, I am COmpletely opposed to a system of plea-
bargaining such as is now in practiee in America where not
only do Courts indicate what precise penalty they would
impose on a plea of guilty but actively are seen to negotia%e
with a defendant or his legal advisors on the type and extent
of penalty to be impesedu Such a system in my view not only
grevely puts at risk thevfreedom of choice as to a plea put

brings any system of criminal justice into disrepute.

16.62. The question of plea-bargaining was considered by.

the Court of Appeal in R v Turner 1970.2 @.B. 321 in which the

‘Court made four observations which were:-

1. Counsel must be completely free to do what is his duty,
namely, to give the accused the best advice ne can arnd if need
be advice in strong terms. This will often include advice

that a plea of guilty, showing an element of remorse, is a

mitigating factor which may well enable the court to give a

lesser sentence than would otherwise be- the case. Counsel of
course will empha81se that the accused must not plead guilty
unless he has commltted the acts constituting the offence
charged. |
2. The accused, having considered counsel's advice, must.

have a complete freedom of choice whether td plead guilty or
not guilty. |

3. There must be freedom of access between counsel and

judge. Any dlscu531on, however, which takes place must be

between the audge and both ﬂounsel for the defence and counse1',,~-
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for- the prosecution. If a solicitor representing the accused
is in the court he should be allowed to attend the discussion if
he so desires. This freedom of access is important becausé
there may be matters calling for communication or discussion,
which are of such a nature that counsel cannot in the interests
of his client mention them in open court. Purely by way of
example, .counsel for the defence may by way of mitigation wish
to tell the jﬁdge that the accused has not long to live, is
suffering maybe from can&er, of which he is ard should remain
ignorant. Again, counsel on both sides may wish to discuss
with the judge whether it would be proper, in a particular
case, for the prosecution to accept a plea to a lesser offence.
It is of course imperative that so far as possible justice

must be administered in open court. Counsel should, therefore,
only ask to see the judge when it is falj.to be realiy necessary,
and the judge must be careful only to treat such communications - r
as private where, in fairneSs to the accused person, this is |
necessary.

L. The Jjudge should, subject to the one exception referred
to’hereaftef, never indicate the sentence.which:he is minded
to impose. A statement that on a plea of guilty he would
impose one sentence but that on a conviction following a plea

of not guilty he would impose a severer sentence is one which

should never be made. ‘This could be taken to be undue
'pressure on the accused, thus depriving him of that complete
freedom of choice which is essential, Such cases, however, .

‘are in the experience of the court happily rare. What on
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occasions does appear to happen however is that a judge will

tell counsel that, having read the depositions and the

antecedents, he can safely.say that on a plea of guilty he
will for instance, make a probation order, something which
may be helpful to counsel in advising the accused. The judge

in such a case is no doubt careful not to mention what he

" would do if the accused were convicted following a piea of

not guilty. Even so, the accused may well get the
impression'that the Jjudge is intimating that in that event a
severer sentence, maybe a custodial sentence would résult,
so.fhat again he may feel under pressure. This accordingly

must also nof be done.

The only exqeption to this rule is that it should be

' permissible for a judge to say, 'if it be the case, that

whatever happens, whether the accused pleads guilty or not
guilty, the sentence will or will not take a particular form,

e.g. a probation order or a fine, or a custodial sentence.

Finally, where any such discussion on sentence has taken

place between judge and counsel, counsel for the»defencé

should disclose this to the accused'andfinform him of what

took place."

16.63. In R v Cain 1976 Crim. L.R. 464 the Court of Appeal
qualified the judgement of Lord Parker's‘observétions in
R v Turner in two respects:—‘

. "(i)(a) Lord Parker: "wherevanyvsuch.discussion on

~sentence has taken plade between.judgejazﬂ éounael, counsel“
‘ . . ‘.;; ‘ N
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for the defence should disclose this to the accused and
inform him of what took place."

 (b) Qualification: It was not at all uncommon for a
defence counsel who did not know the judge well ard who was
not quite familiar with the tariff of sentencing to wish to
get some guidaﬂce from the Jjudge as to what sentenae he had
in mind, so that he might accordingly advise his client. One
of the advantages that flowed from the close relationship
between judge ard barrister was that the barrister in-that
situation could go to the Judge and ask him for guidance.
If the Jjudge felt disposed to give it to him, counsel would
then have a reliable idea of what sort of sentence his client
faced, and could advise him properly. But the whole point
would be destroyed if he disclosed what the Jjudge told him.
The confidentiality in their relationship would be broken.

(ii) (a) Lord Parker: "A statement that on a plea of

guilty thenjudg§7 would impose one sentence but that on a
conviction following a plea of not guilty he would impose

a severer sentence is one which should never be made.'

(b) Qualification: That /sentence/ required further
investigation because it was trife to say that a plea of
guilty wauld generally attract a somewhat lighter sentence
than a piea of not guilty after a full dress-contest on the
issue. Everybody knew-that it was so, and there was no doubt
about it. Any accused person who did not know about it
should know it. The sooner he knew the better. What was

.~ being condemned by Lord Parker was a more precise offer or
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suggestion on the part of the judge in which the actual
penalties were more closely defined. The judgezﬁh such.
circumstance§7 would, in a sense be inviting the accused to
bargain with him, and that was something which should be

condemned.,"

16.6L. The observations and their qualifications were
the,Subject of the following Practice Direction 1976 Crim. L.R.
561 "The decision in Cain has been subject to further
consideration by the Court of Appeal.. In so far as it is
inconsistent with Turner the latter decision should ﬁrevail",.
It is perhaps with some justification that the Editors of
the fifth supplement to the 39th Editien of Archbold comment
"The exact implications of this Direction are not easy to

determine",

16.65. In my view~it is both dangerous and copen to
objection for a Court to give any indication to a defendant
whether directly or through his legal advisors, before a
defendant enters a plea, of the sentence that might be impesed
whether in general or specific terms. I appreciate that the
penultimate paragreph of the observations in R v Turner which
I quote above provides that it should exceptionally be
permissible for a judge to say that whether or not a plea of
guilty isetendered the sentence will or will not take a

particular form. However, in R v Ryan 1978 Crim. L.Ri}éoé

the judge said (admittedly on the basis of a plea of guilty)

that he would consider a probation order 0r‘bind over on

condition that hospital treatment was undergone: subsequently
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on recuivingnmedi¢al reports on the defendant, immediate
sentencés Qf imprisonment were imposed. The Court of Appeal
said'the case was a stark example of the danger of the judge

indicating a possible sentence,

16,66, It ‘seems to me and I so RECOMMEND that no Court
should be permitted to indicate to a defendant elther directly
or through.his legal advisors'prior to a defendant's plea, its
view as to a possible senfence either in general or specific
terms, with the exception of the information which it was said
in R v Cain should be known to every defendant (which one
presumes would be given to him by his legal advisors) that ak
plea of guilty may attract a lighter sentence or be a
mitigating factor which Wonld be taken into account in

determining sentence,

(b) The willingness of the prosecution not to proceed on other

counts or charges,

16.67. A defendant facing more than one count or charge
sometimes- expresses a Willingness to'pléad'guilty to one or
more of the'offences with which he is charged if the
prosecution do not proceed on other counts or charges.'iThe
situation can arise in one of,thrée,ways. .First, whefe a
.-defendant is prepared to plead guilty to an alternative
'dffence similar to buﬁ less in gravity than one thwnich he
J is not preparéd to pleéa guilty (e.g.“a willingness to plead.
guilty‘to an offence of maliciously inflicting‘bodi;y harm
~contrary’to~séction~20 Offencéstgainsﬁ the Pefson Act. 1861

. but not guilty to an offence of causing grievéus bodily harm
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with intent contrary to section 18 of that same Act).  Second,

where a defendant is prepared to plead guilty to an offence

or offences of egual or more gravity than other offences to
which he is not prepared to plead guilty (e.g. a willingness"
to plead guilty to six offences of theft but not guilty to

two other offences of theft). Third, where a defendaht is

‘faced with two charges or counts which are alternative to

each cther but of similar gravity (e.g. a willingness to plead

guilty to an offence of handling stolen property but not

éﬁilty to an offence of stealing that same property).

16,68. There are some who may argue that this agreement“3
by the prosecution to accept'pleas of éuilty to some offences
and not guilty to others is a féfm of plea-bargaining Which'is
repugnant to a proper éystem of<justice‘and would argue that
if the prosecution~has seen it to indict a defen&ant before
a court on a specific charge the prosecutioh shoﬁlq Justify
its action in proceeding on that charge. 'I,do not agrée.'*It
seems to me perfectly,proper for the prosecution’to retain
its present discretion to agree, or not, aé~the case may bg,

to accept bleas OfJéuilty to some,offences,and~p1eas of not

guilty to others. It is important tokremember that this

dlbcretlon, both in summary trlal ‘and in trlal on wndlctment,,ﬁ'~

is not one which rests entlrely w1th the prosecutlon but is

;subgect to the anproval of'the Court‘where the Justlflcatlon

or otherw1se of the exerc1se of the dlscretlon in a partlcular\
way 1s dealt with in open Court (R v Bedwellty Justlces;*v =

ex parte Munuay 1970 Crlm L R 601 R v Soames 19&8 32
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Cr. App. R. 136),

16;69; In making its decision the prosecution takes and

I feel rightly so three matters into account namely (a) the

strength of the evidence in support of the counts or charges

and how strong or otherwise is the liklihood of a conviction

~on those matters to which a defendant 1s not prepared to pleadv

guilty;(b) the justificatién or otherﬁise in inecurring what
invsome cases would be the very considerable expense of a
contééted‘trial’bearing in.mind the pleas of guilty'offered
and (c) the justification in subjecting witnesses to the

sometimes unpleasant ordeal and often time-consuming task of

giving evidence.

16.70. To summarise my evidence in this Chapter it is

~that in general no alterations are suggested in the existing

procedure and practice with the exception’of the followihg

recommendations: - |

(1) If at trial on indictment a defendant intends to raise

| aOSpecific defence not prévidusly disclosed, notice of it
should: be given to the prosecution in sufficient time and
detail prior to trial so that the prosecution héve an

opportunity of investigating it (paragraph 16.13).

(2) In cases of trial on indictment the defence should notify

the prosecutiOn within twenty-one days of the end of the
éommittal‘proééedipgs of any aspects of the evidence
‘adduced by the prosecution which it is not intended to

~dispute at the trial,Wsﬁch‘notification:to have a similar
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effect to an admission under section 10 Criminal

Justice Act 1967 (paragraph 16.17).

When a defendant who has pleaded guilty at a Magistfates?

Court to an offenCe subsequently makes'épplicationfto the

~ Crown Court (dealing wiﬁh the case either for the purpOSé

(L)

of sentence or by way of appeal) to change his plea the

.Crown Court's decision shall be binding on the Magistrateé'

Court. The only grounds on which the Crown Gourt should
accede to the application are that‘it is satisfied-on;
evidence adduced before it either (a) that the plea of
guilty was equivocal or (p) if the‘plea of guilty was
unequivocal, additional information not available to
Magistrates' Court is revealed to the Crown Court which
would have probably caused the MagiStrates' Court to have

entered a plea of not guilty (paragraph 16.58).

No Court should be permittedfto indicate to a defendant.
either,directly or through his legal advisors prior to a
&efendant's plea, i;s view as to a posSibie sentence

either in‘general or specific terms (paragraph 16.66).
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CHAPTER XVII

(The evidence in this and the preceding Chapter, being
concerned with detailed legal matters is that of the
Metropolitan Police Solicitor)

THE TRIAL

The admissibility at a trial of oral and written statements

made by an accused_person during a police investigation

17.1. In Chapter IV the Commissioner made suggestions for
alterations to the form of the cautions in the Judges Rules to

give effect to his recommendation that a suspect when being

questioned by police should not, as at present, be entitled to

shelter behind a shield of silence in the sense that although
a suspect should still be entitled to remain silent, a court
of trial should be entitled to draw what inferences it sees fit

from such silence. In that same Chapter he also recommended

that provision should be made in the Judges Rules for a printed

notice tmn be given to arrested persons on their arrival at a

police station setting out the rights and facilities available
to them and of the obligations to which they were subject and
further that the rights of a suspect to communicate and

consult privately with a solicitor should remain unchanged.

fI,do not wish to repeat the details of those recommendations
here but the Royal Commission may wish to bear them in mind

'when con31der1ng mv views on the closely allied subject of the

admissibility of ev1dence in relation to oral or written

‘statements made during a police 1nvest1gation.
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" 47.2. The present position as to admissibility of

. evidence was neatly summarized by the then Lord Chief Justice

in R v May 1952 36 Cr. App. R. 91, albeit in relation to an
earlier form of the Rules but the same principle still
applies namely '"The test of the admissibility of a statement
is whether it is a voluntary statement. There are certain
rules known as the Judges Ruleé which are not rules of law
but rules of practice drawn up for the guidance of police

officers; and if a statement has been made in circumstances

not in accordance with the Rules, in law that statement is

not made inadmissible if it is a voluntary statement, although

in its discretion the Court can always refuse t0 admit it if'the

Court thinks there has been a breach of the Rules".
17.3.- I shall consider the question under three heads:-

(a) Whether or not the Judges Rules or any aiendment

to that code should be enacted in statutory form;

(p) what should be the test for the admissibility of a

defendant's statement;

(¢) ~what should be the effect of any breaches of the
Judges Rules and what sanctions should exist to

cover any breaches of those Rules.

(a) Whether or not the Judges Rules or any amendment to that

_code should be enacted in statutory form.

17.4. As the Commissioner pointed out at paragraph 9.3, -
if hisknecommendation as to the effect of alsuspect's Silence‘;

during police'questioning were to‘bekadopted it-would not be
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, sufficient to vary the Judges Rules beceuse that right of
siience ihkﬁhe Judges Rulesk"merely serves'to}remind”the’

. ~'a¢cused'of‘a right he possesses at‘common iaw".' Certainiy;to
. thét extent it would be necessary to remove the effect of that
rightvof silence by statutory‘enactment, because his |
becommended cautions would otherwise,conflict with the common
law, | |

17¢5a Such a statute could incorporate a provision

empoWering the Secretary of State by statutory‘instrument to
formulate a code to replace the existing Judges Rules’and
Administrative Directions. But as I indicate later I do not
suggest that failure to comply with such a code should
automatically render a statement made by an aecused person
inadmissible.' I say this becéuse it would be possible that
the effect of a failure to comply with the code might, depending
on the*circﬁmstances, as now, be no more than a teehnieality_or”'
due to misjudgement~or‘inadvertence by én~officer which would |
in no way affect ehe voluntariness of e statement, Aecording1y7'
I take the view as now that the test for admissibility should

remain voluntariness.

17.6. If is impoftant in this context to remember the
wide range‘of offences andftypevef suspect~wpich“pblice;
investigations cover. An officervmay be inveetigating a

- very tr1v1a1 offence amounting to llttle more than a nnisance,»
whether to the publlc generally or to a partlcular 1ndividual

albelt an act or om1351on whlch Parliament in its wisdom hasi,
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decreed to be a criminal offence; or an officer may be

.concerned with a very serious offence where there is a real

danger of loss of life or serious bodily injury to a large

- number of people. The suspect can vary from a frail o0ld lady

suspected for the first time in her life of a 'shoplifting'

offence to a professibnal criminal or sex maniac.

(b) What should be the test for the admissibility of a

 defendant's statement.

177 The present position is summarized in principle (e).
in the introduction to the Judges Rules namely
"That it is a fundamental condition of the admissibility

in evidence against any person, equally of any oral answer

given by that person to a questiqn put by a police officer and

~of any statement made by that person, that it shall have been

‘voluntary, in the sense that it has not been obtained from

him by fear of prejudice or hope of advantage, exercised or
held out by a person in authority or by oppression”.

The prosecution has the onus of satisfying the Court beyond

reaSonable‘doubt that the statement was made voluntarily

(D.P.P. v Ping Ling 1975 3 All E.R. 175).

17.8. It is quite impossible to lay down any fixed and

"cegtain rules which would cover every situation in advance so

as to indicate what circumstances would make a statement

,vcluntary or involuntary. What might be oppressive in one
~caée~Would'nOt necessarily be so in another. In R v Priestly

1965 51 Cr. App. R. 1 Mr Justice Sachs as he then was said,
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"Whether or not there is oppression in an individual case
depends upon many elements. I am not going iszito them all.,

B They include such things as the length of time intervening
between periods of questioning, whether the accused person had
been given proper refreshment or not ang the chéracteristics

of the pérsbn who makes the statement. What may be oppressive
as regards a child, an invalid or an old man or someone
inéxperienced in the ways of this world may turn out not to

be oppressive Whéh one finds that the accused is a tough

character and an experienced man of the world".

17.9. In R v Roberts 1970 Crim. L.R. 464 the then
Lord Chief Justiqe canmented on the word "oppression'", although
his comments only appear in the full judéement and not from
the law report to which I have referred. In the judgement he
said "Oppression as such has never been defined, and it is
just as well ﬁecause it may take a variety of differént rofms;~
the essence of it being that it is such as to sap or has
sapped the free will which must exist before a confessibn can
be said to be voluntary} or, as it has been put‘in some cases,
such as'to overbear the mind of the person being interregated.
It must be borne in mind that the question in each case is |
whether the confession which has been made had been vdluntary
" in the sense that the mind has not been overborne OP‘thé free -
will sapped, and'thereﬂis no dogbt when;one‘is dealing with a
child that it needé strohger gVidence tO“prqve‘that'in the‘k -‘
caSe‘OT such a child with no pareﬁt preSenﬁ,‘thé prosécutioh:

hqve’prdved‘that the statement is voluntary"gg“
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17.10. There are those who argue that the test of
admissibility should be baseq not only on the pr;nciple of
"voluntariness but also on the discipiinary principle., In
; ‘other words to encourage compliance with the Judges Rules or
any code replacing them, any breach of the Rules or code
would automatically render a statement by an accused
. inadmissible. I am totaliy opposed to tnis exclusicnaby rule

or disciplinary principle as_a test of admissibility which

should be solely confined to.the question of voluntesriness.

- i o

I deal subsequently in this Chavter with the effect of breaches
! and sanctions for breaches of the code. But to incorporate

: a disciplinary principle as a test for .admissibility could

-

result in a perfectly voluntary statement being ruled

inadmissible because of some perhaps unintentional breach or

o ]

oversight of the code by an officer. Thus if the
Commissioner's recommendation as to the new cautions were
adopted and a police officer failed to administer the First
Caution (see 1. below) through inadvertence or otherwise at
the gppropriate time, but the person guestioned made a‘

perfectly’ voluntary statement, the admission of such a state-~

- e

ment would be wholly unobjectionable. On the other hand if an

officer failed to administer the caution and the suspect did
Footnote

A

it

1. First Caution (paragraph 4.13)

PR

("I suspect that you /the nature of the offence(s) to be out-
‘ - lined by the officer in simple language/. You will be asked
C - guestions about it (them). If you are prosecuted later and

1. “have not answered the questions now, the Court will be told
‘ of your failure to answer and your evidence may be less
likely to be believed").
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not mention some‘relevant matter, the Court should notkbe
entitled to draw any inference from thst failure. It is in
the public interest that voluntéry statements should be
admitted and to render the public at a disadvantage because
of a breach (not affecting voluntariness)‘by an officer ié

wielding the stick of discipline in the wrong direction.

17.11. Again there are some who argue that if‘a statement
be ruled as inadmissible because it was not voluntary, the
discovery of facts arising from that statement should likewise
be inadmissible. Thus 1if a suspect or an accused makes a
statement subsequently ruled inadmissible Which'discloses some
positive fact (e.g. that a gun is to be found at a certain
location) it is argued'that evidence as to the finding of the
gun is tainted with illegal;ty and evidence as to that
finding should also be inadmissible. I oppose this argument
which overlooks the reason for an invoiluntary statement oveing
ruled inadmissible; it 1s ruled inadmissible not neceésarily
because the contents are untrue but because the circumstances
- in which it was taken cést doubts upon its reliability.
However the finding of property as a result of a statemenﬁ
held to be 1nadm1ss1b1e is a factual matter whlch exists oulte
independently frcm the rellabllitv or 0therw1se of the :

statement.v

17.12.  Accordingly I RECOMMEND that breaches of the

- Judges Rules or any code>replacing them which are found not -
to have affected the voluntariness of a statEQent by a suspect
or an accused person should not render that statement |

inadm1851ble but that the test for the adm1ss1bility or -
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exclusioh in evidence of an oral or written statement to
police by a suspect or accused person be as now based on the
voluntary principle and not on an exclusionary rule or
disciplinary principle and that a Court should retain its
present discretion to admit or feject such a statement on that
basis. Purthermore I RECOMMEND that as at present facts
revealed by a statemeﬁt which is subsequently ruled
inadmissible shduld be admissible in evidence if capable of

proof by means other than the inadmissibie statement.

Inducements

17.13, Principle (e) to the Judges Rules interprets
voluntéry "in the sense that /the statement/ has not been
obtained from him by fear of prejudice or hope of advantage,
exercised or held out by a pérson in authority or by oppression',
Obviously a statement obtained as a result of violence or
oppression cannot be said to be a voluntary statement. What
however I do find unéatisfactory so far as the present law is
concerned is the fact that any threat or inducement hoﬁever

mild or slight uttered or held out by a person in authority

makes a resulting confession inadmissible. My views in this

respect were shared by the Criminal Law Revision Committee
and as I shall indica%te later in this Chapter I'adopt the
recommendation which the majority of that Committee made
(see paragraph 65 of thatvdommitteefs Eleventh Report
Coﬁnd 4991). | |
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17.44. It is difficult to find anything but confusion
in the authorities as to what is or is not an inducement.

A few examples will suffice to make this point:

' "Don't run your soul into more sin but tell the truth".

(R v Sleeman 1853 6 Cox 245) - no inducement.

"T think it would be better if you made a statement
and told me exactly what happened". (R v Richards 1967

51 Cr. App. R. 266) - an inducement.

"You had better as good boys tell the truth" (R v
Reeve and Hancock 1872 L.R. 1CCR 362) - no inducement.

"T should be obliged to you if you would tell us what
you know about it; if you will not, of course, we can

do nothing". (R v Partridge 1836 7C & P 551) - an

inducement.

17.15. An interviewing police officer may not even
himself have uttered the inducement because it is sufficient
that he was present and did not contradict it. Thus in R Vv
Thompson The Times 18th January 1978 a social workep present
when a juvenile was being interviewed by police twice
interrupted the interview saying first "Do not admit something
you have not done. But it is always the best policy tec be
honest. If you were at the house, tell the officers about it"
and later, "If ybu were concerned, tell him about it and get
the matter clearqg up for your own sake". The'accused;s~

‘ \ Q) . « .
confession was held inadmissible.
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17;16. The present poSition that any inducement renders

,a confession inadmissible would have to be altered if the

Comm1551oner'“ recommendation as to the effect of an arrested
suspect's silence to pollce auestlonlng (paragraph L.27) were
implemented bezause his suggested first caution (paragraph
L.13) and second caution (paragraph 4.15) might well themselves

said to be (perfectly progerly I submit) inducements.

17.17. But apart from a consideration of the
Commissioner's recommendation with regard tc silence 1t seems
t0 me unsatisfactory that any inducement however slight rendere
a confession inadmissible, even if an inducement did not in
fact'in the circumstances of a particular case make a

confession unreliagbie.

17.18.  Accordingly I RECOMMﬁND (as did the Criminal Law
Revision Committee et paragraph 65 of its Eleventh Report) '
that the rule as to the admissibility of a confession made‘as‘
a result of a threat or inducement be limited tc threats or
inducements’ of a kind likely in the circumstances existing
at the time to produce from arn sccused an unreliable
confeseion.

17.19, As.tOfthe contents of any new'form of the Judges

Rules, apart from the basic test of voluntariness with which

I have Jjust dealt and the prbvisions the Commissioner

recommended at paragraphs 4.12 to u 19 (with regard to cautlons

etc\ I RnCOMMEND the retentlon of the existing &uldellnes set

out.in the Administrative Directions on Interrogsztion and the
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taking of statements oontained in Appendix B to the Judges
“Rules paragraphs 1 to 7 w1th the following modlficatlons B
 necessary to meet the COmm1551onerps recommendations namely”-~

Paragraph 2 substituting reference to the Commissioner's

recommended First and Second Cautions (péragraphs h.13 and
"4.15) for reference to Rule II and III.

Paragraph 6(a) Deleting the form of caution there set out

and replacing it by the Commissioner's recommended Second

Gaution.

(e) What should be the effect of. breaches of the Judges Rules

and what sanctions should exist to cover any breaches of

thoso rules?

17.20. I have already recommended above th&at the test
for the admissibility @ not of an oral or writﬁé;;statement
‘to police by a suspect be as now the voluntany nature or'

otherwisekof that statement.

: ﬁ7,21. Any breach of the code is a matter which should
be:taken'into account py & Court in deciding whétnerfor notv
a statement be voluntary. But it séems to'me'to be a
matter of common sense that provided a Court is satlsf*ed
that any breach of the code did not affect the voluntariness
of the statement that breach should not affect:the
admissibility of the stgtemenﬁ.k |

17‘22 . There aré'those~who argue‘that éince thé purposé
of such a code is not only to ensure the voluntarlness of a ’pf

statement but to ensure the well belng of a suspect, the‘,
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Lstmoreklikely to be observed strictly to the letter
.he result of any breach (even due to an oversight) were
, have the automatic effect of'making a statement

inadmissible even if'itAwere an entirely vOIUntary statement.

17.23. | Such an argument seems to me to ignore the
purpose of a trial. A trial is held not for the benefit of
police or to investigaﬁe poliee behaviour but for the
benefit of the pﬁblic to deteﬁmine the guilt or otherwise of
an accused person. In coming to its-conclusion as to gﬁile
or otherwise the Court in deciding whefherkor notka etatement.

made by the accused is voluntary may have to consider for

‘that purpose whether or not there were any breaches of the

‘wes a refusal to allow s suspect access to a solicitor at a

f'.particdlar‘point inktime justified on the basis that

codekbut if those breaches do not affect the voluntariness

‘of the statement, the fact that there were breaches in no

£

way touches upon the fact of the guilt or otherwise of the

‘accused., C -

17.24.k It is pertinent to realise that the phrase
"strict observance of the Judges Rules" avoids recognition
of the fact as the Commissioner indicated at parazrapgh 9.4.
that the Breach or observance of the Judges Rules is not
elways a question which‘is clear cut, even if a given set
ef‘facts are agreed.  The correct dbservance often depends
upon a question of eorrect judgementkin;particﬁlar{

: K‘A,S
circumstances e.g. should a caution have been administered

earlier -or even later than it_Was in'fact administered or
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hlndrance wab reasonably llkely t0o be caused to the n

kprocesses of 1nvest1gatlon or the admlnlstratlon of austice.

Lawyers, after’ careful consmderatlon of a particular set

‘of~eircumstances often hold opposing views as to the

"correct application of the’Rules to those circumstances.

It is therefore not surprising that police officers with
the need to make instant judgements are sometimes Found to‘

have erred.

17.25. What sanctions should exigt to cover any

breaches of the code?  Some who pose this gquestion do so

under'the‘mistaken impression that no sanctions exist

beyond the exc1u81on of a statement at the trial of a
suspect,- others acknowledglng that such sanctlons do exist

suggesﬁ that they are not sufficient.

17;26. It is my view that the existing sanctions for
the punishment of any malpractice by police towards a person
whether,in.cmetody or not are perfectly adequate. I have

in mind sanctions by way of proceedings against a poiibe

© officer Tor criminal and disciplinary offences and civil

actions to which the Commissioner referred in_Chapter IX.
17.27. In cases of real oppression for example assault
by an officer,]it is of ccurse open to any person'to

1nst1tute crlmlnal proceedlngs agalnst a p0110° offlcer.k>‘

‘ Qulte apart from such przvate prosecutlons, if any complaint‘
:is made by a member of the publlc agalnst a member of a
‘police force the chlef offlcer of pollce is under a’

;statutory duty ‘to cause that complalnt to be 1nvest1gated
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is under the further stétutorykduty of submitting the

-Prosecutions'unléss the chief officer of‘police is satisfied

va"éntirely,within police discretion. This is no longer the

(unless'the complaint alieges an'offence with which that

officer has been charged) and the chief officer of'police'

report of that investigation to the Direct@r of Public

that no criminal offence has been cdmmitted (Section‘u9
Police hct 1964). That duty is interpreted in this Force in
such a way that every complaint'case involving a police
Cfficer‘is'submitted to the Directér of Public PpoSecutibns

if there is any evidence however slight to indicate that

a criminal‘offence may have been committed by the offficer.
17.28. As the Commissioneruindicated at paragraph 9.8

another sanction is that provided by disciplinary proceed-

ings against police officers. I am not suggesting that

a comparatively trivial breach of the Judges Rules (e.g. a . *

failure to record the time at which a statement began and
ended - Rule III(c¢)) would be made the subject of
disciplinary proceedings. It 1s far nore probable if such
a breach were established that suitable words of advice

would‘bé given to the officer; it is very likely that the

“Police Complaints Board would not dissent from such action.
However for more reprehensible‘COnduct towards a person in

custody disciplinary proceedings would be taken.

17.29. In this connection it is importaﬁt'tokreélise that

V,prior to the Police Act 1976 whether or not disciplinary

, vp?cceedings‘were brought against a police officer was : o
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casgvpecause’of the introduction by the Police Act 1976

of fﬁe entirel§ indepéndent Police Complaints ﬁoard ndne

of whose members can be any person who is or has been a
constable in any part of the United Kingdom. Nowlwhere a -’
chief officervof police has received a repért of an
inVestigation into a complaint by a member of the public
under\Section 49 Police Act 1964 and has not preferrédv‘
disciplinary charges he must send (subject to certain
exceptions‘e.g.‘where the complaint has beén wifhdrawn) ,

tp the Police Complaints Board a copy of the complaint and
a memorandum signed by him stating his opinion ch the
merits of the complaint. -If the Police Complaints Board
disagree with his decision not to prefer disciplinary
charges the Board can make recommendationé to him as to

the charges which they conéider should bevpreferred. ;Fai1ing
agreement betWeen the chief officer of police and the Board,
the Board can direct him to prefer such charges as ﬁhey’may

specify (Section 3(2) Police Act 1976).

17.30. Finally, as 'the Commissioner indicated‘in‘
paragraph 9.5. there is the sanction ofkcivil proceedings;'
~Such proceedings would be particularly appropriate in
. those cases where there is an allegation’ofboppreSSidn such
-as aSSault.,,The aVailability of free advice énd 1égél aid
in’appropriate cases'méans that-thekopportunity‘of

" instituting such proceedings’is‘available to all.
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- Pprinciple (d) of the Judges Rules.

17;31. T find this principle, which relates to the

r‘appropriate time whep police should charge an accused, to -

be an unsatisfactory requirement,

Principle (d) of the Judges Rules states

uThat when a police officer who is making

enquiries of aﬁy person about an offence has
enough evidence to prefer a charge against that
person'for the offence, he should without delay
cause that person to be charged or informed he'may

be prosecuted for the offence".

Rule III(a) states
"Where a person is charged with or informed that .
he may be prosecuted for an offence he shall be

cautioned in the following terms ....."

In R v Collier and Stenning 1965 49 Cr. App. R. 34l it
was held that "charged" in Rule III(a) meant actually

' charged and did not méan "echarged or ought to have been

charged" énd that’the words "or informed that he may be
prosecuted" are 1ntended to cover the case where a suspect

has not been arrested and where in the course of

Iquestionlng, a time comes when pollce,contemplate that a
Summons may be lssued. Conséquéntly an officer who dOPS
R  not charge as soon as he "has enough evidence agalnst Lg/

'person "is in breach of prlnclple (4) (albelt not in breach

of Rule_III(a) because he has not actually charged.‘ In
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Conway Vv Hotten 1976 63 Cr. App. R. 11 it was said that
when a defendant ‘is told that he will be charged he comes

into the category of a man who had been charged.

17.32, '”The unsatisfactory\nature of principle (d)oisﬁ
that an offlcer may have sufficient evidence to charge but
‘may Wlsh to defer charging an arrested person to seek
adv1oe from.hls superior officers or to seek legal adv1ce
Whether or not it is appropriate in all the circumstances‘
of the case to charge. An officer so delaying a charée is
in breach of principle (d). Equally he is open to ‘ |
‘epiticism if he does not delay and goes ahead and chargea‘
although he Wanted guidance from his superlor officers or
legal advice on the exercise of his discretion to prosecute.

Additionally an officer may have sufficient evidence to
charge a person but wishes to attempt to put that evidende
to the test by seeking to obtain corroborative evidencelin-'
support. A typical example is that shown in the case |
referred to at pp 64-5 of PertkI of the Commissioner's
Evidence under reference CR 201/76/265 where police
receivedvan admiséion to a murder sufficient to support &

charge but the charge wes'delayed in order to test the
‘veraclty of the admission and in partlcular to recover the‘
murder weapon from the river where 1t had been thrown. Had
fpollce charged 1mmed1ately after,the confessmon and‘the |
confession heduproved as false as the earlier untrue‘f: |
explanatlons the suspect had put forward as to his movements‘

pollce wculd doubtless have been crltlclsed for charging
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prematurely although certainly they had sufficient evidence

. to charge; by delaying the charging until they had

obtained corroborative evidence it could be argued that

police were in breach of principle (4).

17.33. For these reasons I suggest that‘the‘principle
in rule (d) be amended to recognise the fact that despite
fthe'pOSSession by an officer of "enough evidence" to prefer
a charge theré nay Well be perfectly proper reasons why it

is not appropriate to charge "without delay".

The accused's right to make an unsworn statement at his triai.

17.34. Although this is a topic allied to the accused's
right of silence at his trial (with which I shall deal

‘subsequently) it can be considered separately. The accused's

right to make an unsworn statement was preserved by section

~1(h) Criminal Evidence Act 1898 and is one of the three

courses open to an accused at the close of the prosecution's
case, the others being to give evidence on oath or to

remain silent.

17.35. = Section 1(h) Criminal Evidence Act 1898 provides
that "Nothing in this Act shall affect ... any right of the

‘person charged "to make a statement without being sworn".

This provision does not of course relate to an accused who
has an objectlon to taking an oath (for which adeqpate
prov1szon 1s made by section 5 Oaths Act 1978) but to the

right of an dccused who does not wish to remain silent but

 fwishes to avoid cross-examination by making a statement from

the dock,
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17.36; | Phe effect of such an unsworn statement was
explained by‘Lofd Justice Shaw in R v Coughlan\(Joseph)
1977 64 Cr. App. R. 11 as follows:

"When the Criminal Evidence Act 1898 made it

possible for a person charged with‘an offence to be a

Witness in his own defence, it’expressly preserved by

Section 1(h) what had until then been the only right of

such a'person, namely, to meke a statemént without being

sworn. _The section makes a clear diétinction between
the position where an accused person elects to assume
the role of a witness in his defence and the situation
where he makes an unswofn statement. In the latter case
he is not a witness and he does not give.evidehce.
- Nonetheless, in preserving his right to make an unsworn

statement, the statute técitly indicated that something

of possible value to the person charged was being
‘retained. What is said in such a statement is not to be
éltogether brusﬁed'aside;v but its potential effect is
bersuasive‘father than evidential. It'cannot;ppove

facts not otherwise proved by the evidence‘befbre the
jury, but it may make the jury see the proved facfs’and
the inferences to be drawn fromAthemkin a different light.
Inasmuch as it may thus influenée the Jury's decision |
they should be invited to consider the content of the
statement in relation to the whole 6f‘the evidence. Tt

is perhapé unneceséary to tell the Jjury whether or not

it is evidence in the strict sense. It is material in
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the case, It is right, however, that the Jury should be
told that a statement not sworn to and not tested by
cross-examination has less cogency and weight than sworn

evidence®,

17.37. I shall comment later on the effect of an
accused exercising his right to remain silent, but given
thzt he has that choice of remaining silent or giving
evidence as a'witness I see no useful purpose whatscever in
an accused having this third option df making an unsworn
statement. A jury untrained in the'sifting.of evidence
must have a difficult enough time weighing up conflicting
evidence when they have to give equal consideration to the
evidence that is placed before them. But in the case of

giving consideration to an unsworn statement their task is

almost superhuman when they attempt to attach to an unsworn

statement its proper value if only because its  proper value
is so difficult for them to ascertain. They will be told
not to ignore it but to consider it "in relation to the

whole of 'the evidence" and that it is of less "weight than

sworn evidence" and that it is "persuasive rather than

evidential"., These unhelpful and uncertain guidelines which
are the onlykguidelines & jury can expect in the present

state of the law are likely in my view.only to add to a

‘Jury's already onerous task and may well lead a jury to

attaching too much or tbo little importance to such an.
uhéwornfstatement. It seems to me thet if an accused wishes

a Jury to consider stuch a statement he;Should'be prepared
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like every'otherAwitness whether for the prosecution or
the dgfence‘to'have its credibility tested by ¢ross-—

examination.

A47.38. Accordingly I RECOMMEND as did the Criminal Law 

Revision Committee in its Elevénth Report that the right-of

an accused at his trisl to make an unsworn statement about

the facts instead of giving evidence as a witness should be
abolished'(paragraph 104 of that Re?ort). I accept the

Criminal Law Revision'cbmmittee's rgcommendation that if |
this right were abolished an unrepresented accused’s right

.to address a Court or jury in the capacity of an advocate.

- as opposed to that of a witness making an unsworn statement

be retained (paragraph 105 of the same Report).

 Accused's right of silence at his trial

17.39. At present, once a Court accepts that a primé
facie case agaiﬁst an accused has been established by the
prosecution, the accused has three choices open to him. One
of those cholces, that it 1s right to make an unsworn
statement, I have already discussed. I shall now deal with
the second of those cheices namely to remain silent .under

the provisions of section 1(a) Criminal Evidence Act 1898,

17.40, In a civilised society no-one can“be compelled
to speak, neither do I suggest that the right which an
accused has to remain éilent should be removed, But I do
suggest that once the Court accepts that the prosecution
have established a prima facie case against an accused then

the effect of the exercise of that phoice of silence
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be altered.

17.41. At present the prosecution is statutorily
debarred from making any comment on an accused's failure‘te

give evidence (section 1(b) Criminal Evidence Act 1898),

The judge although in his discretion may comment on the
accused's failure to give evidence but he can only do so

in the mildest of terms (R v Bathurst 1968 1 All E.R. 1175).

17.42, I RECOMMEND that it should be open to both the

prosécution and the judge to comment fully on the accused's

failure to give evidence so‘that a Court or jury would be '
entitled to dréw such inferences from ‘the accused's failure

to give evidence as éppear proper and that such fai lure

can be treated as capable of amounting to corroboration ofb

evidence given agaiﬁst the accuéed. This recommendzation

is again one that was suggested by the Criminal Law Revisioﬁ" <
Committee in its Eleventh Report (paragraphs 110 and 111).

So that there is no doubt in the mind of an accused or the

Jury I FURTHER RECOMMEND that the effect of a decision not
to give évidence should be explained to an accused once the
‘Court éccepts that the evidence adduced by the prosecution

has established a prima facie case against an accused.

17.43. Doubtless my suggestion will be met by
similar arguments éoncerning antiquity; unfairness to the
suspect and the innocent suspect which the Commissioner dealt
ﬁithmat paragraphs A.6 - L.10 of Part'I of his evidence #

_when considering a suspect's silence during police
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‘questioning. I shall not repeat those arguments here except

to deal with three matters.

17.4&; I emphasise that under my recommendation no

quéstion relating to an accused's failure to give evidence

could arise until such time &s the GCourt had agreed that
the evidence adduced by the prosecution had established a
prima facie case against an accused. Obviously if the
proSecution were not able to establish such a case no

question of an accused giving evidence would arise.

17.45., When the Criminal Law Revision Committee made
its recommendation in this respect its opponents argued that
such a recommendation would shift the burden of proof from
the prosecution to the defence. This would not be the case,
the burden of proof would remain as now throughout the trial
upocn the prosecution. The difference would be that the ’
Court or Jjury would have additional material either by way
of having heard the'accused's evidence or by being able to

consider together with all the evidence both from the

prosecution and defence the effect of the accused's’zilence.

17.46. The Criminal Law Revision Committee in its ‘
Eleventh Report (p. 176 clause 5(1)(c) of its draft Bill)
suggested that the obligation on an accused to give evidence
or the effect of his failure to do so should not apply if
"it appears to the Court that the physical or mental
condition of the acéused makes it undesirable for him to be

called upon to give evidence". With respect to the -
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Crimlnal Law Revision Committee I do not agree that such
. an exception should be made. If such an exception were
made it would give rise to a trial within a trial to decide

~ upon the phy31 2al or mental condition of the accused. It

would geem more approprlate that the Judge should give an

appropriate direction~to the jury in such a gase of the

1n51gn1flcance of the failure of the accused to give evidence.
f , Lest it be thought that I .am being callous in thlS resyect
| ny 1ntention is quite the opposite. T do not for one '
moment suggest that there should be any obligation on accused ~
to give evidence or for an adverse comnent to be drawn from
his failure to do so when an issue is being tried as to an
accused's fitness to plead or take his trialkin accordance ’

with the Criminal Procedure (Insanity) Act 1964, But if

3
-

that issue is raised and the accused is found fit to plead
and take his trial then it seems to me that his trial should
- be subject to the same rules of procedﬁre as any othen trigl.
Those accused at a trial range from the highly intelligent to
those ofvyery low mentalityf1fron those whé express themselves
w1th gase to those who have great difficulty in doing so.
A jury properly QlPGCt“d or a court are perfectly capable’ of
"7taklng the intelligence of an accused or lack of it into
- account in assessing the importance or,otherwise of the
refusal or the ev1dence he gives; 1f it is thougnt that a
gury does not have that abllity then 1t is difflcult to see.

how reliaice ‘can be placed on the other abilities which a L

-~

hjuryais expected,to possess in order to .carry out its.task.
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AT47. To summarize my recommendations in this chaptef

they areQ-

(1)

(2)

(3)

(4)

(5)

The test for the admlss1b111ty or exclusion in evidence
of an oral or written statement to police by a suspect
or accused person should be as now based on the
voluntary principle ahd not on an exclusionaryefule or.

discis Iinary prlnc1ple (paragraph 17.12).

i

vFacts revealed by a statement subsequently ruled

inadmisszble, as now, if capable of proof by means other
than the -inadmissible statement should be adm1551ble
(paragraph 17.12).

The rule as to the inadmissibility of a confession
made as a result of a threat or inducement should be
limited to threats or inducements of a kindelikely,

in the circumstances ekisfing at tﬁe time; to produce
from the accused an unreliable confession (paragreph
17.18).

The retention of the Administrative Directions on
Inﬁerrogatien and the Taking of Statements QOnﬁained
in Appendix B to the Judges Rules, save for the

modification necessary at paragraphs 2 and b(a) to

’meet the recommendatlons in Part I of this evidence
(paragraph 17.19). | |

~The principle’(d) at presenf referred to in ,
Appendix A of the Judges Rules be amended to recognlse
the fact‘that‘despite the poesession_by<an officer qf,

"enough evidence" to prefer a eharge there may“We11:j

N
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(6)

(7)

be perfectly proper reasons why it is not appropriate
to charge "without delayﬁ (paragraph 17.33).
The fight of an accused person to make an unsworn

statement at his trial instead of giving evidence

as a witness should be abolished (baragraphv17.38).

Whén a court accepts that the evidence adduced by

" the prosecution has established a prima facie case

against an accused person it should warn him that
if he fails to give evidence the court or jury will
be entitled to dAraw such inferences from his
failure as appear proper and that such failure can‘
be>treated as capable of amounting to corroboration

(paragraph 17.42).
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