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Royal Commission on Criminal Procedure 

Memorandum on Second Part of Evidence of th~ 
. 

Commissioner of Police of the Metropolis 

I set out in Chapters XI-XV my views on the questions 

raised by the t~rms of· reference of the Royal Commission in 

re~ation to the criteria, for prosecution, the decision to 

prosecute and the respons.ibility for the conduct of the 

prosecution, the Solicitor's Department of the Metrop~litan 

Police, the role of the Attorney ~eneral and the Director of· 

Ptlblic Prosecutions and the right of p~ivate prosecution. 

Questions raised by the terms of reference relating to 

preparation for trial and matters arising at the trial bearing 

on the investigation stage concern in the main detailed legal 

matters of a type often referred to as "lawyers law". The 

evidence relating to these questions which is contained in 

chapters XVI and XVII is that of the Solicitor of the 

Metropolitan Police. I have read his evidence and agree with 

his recommeniations. 

The recommendations in'tn-i.s sec?nd pf'lrt of my evidence 

are far fewer in number than in the firs·t part. As' will be 

seen I am generally in favour of retaining the st.atus quo so 

far as the prosecution process is concerned. I emphasise 

that my evidence relates to the existing arrangements in my 

Force • In my view these avoid the expensive and wasteful 

reference of simple criminal cases to a prosecution lawyer 
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while providing thatJthose cases which do merit such attention 

receive it.· 

It is Utopian fantasy to suggest that a perfect system 

of criminal procedure can be devised which would in every 

instance equally protect the innocent and ensure the certai.n 

conviction of the guilty' .. It is essential to fix the necessary 

balance between the need effectively to br~ng offenders to 

justice on the one hand and the rights and liberties of the 

citizens on the other. There are of course some ~aults with 

the present system of criminal procedure but it i3 interesting 

to find that when one reviews the authenticated cases of 

injustice in the criminal courts the raul ts are usually found, 

to result from the mistakes or the incompetence of those who 

administer the system, no',c the system itself. 
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Re<sume of Part II of the Written Evidence of 

The qommissioner of Police of the Metrqpolis 

CHAPTER XI 

CHAPTER XII 

The Criteria for Prosecution 

A description of the criteria used in 

. the Metropolitan Police Force which are 

put forward as basic ~lidelines 

(paragraph 11.22). 

The Decision to Prosecute and the 
ResponsibIlIty for the Conduct-o¥ the 
Prosecution 

The decision and responsibility for 

prosecution should no<t be entirely in 

police hands nor totally removed fl'om 

police but ~hould be based on a system 

which li~s between the two and is 

examplified by that in use in the 

Metropolitan Police District (paragraph 

12.1). The enormous·cost of establishing 

and maintaining a system of public 

prosecution throughout England and Wales 

would produce a system which. would have 

little if any advantage and indeed some 

disadvantage over the system which is in 

operation in the Metropolitan Police 

District (paragraj>h 12.54). 
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CHAPTER XIII 

CHAPTER XIV 

CHAPTER .'PI 

CHAPTER XVI 

", 

The Status Structure and Organisation 
~? the Solicitor's Department of the 
Metropolitan Police 

A descriptive chapter. 

The Role of the Attorney-Gen~l and the 
Director of Public Prosecutions 

No changes are recommended in the role 

of the Attorney-General (paragraph 14.4) 

or the Director of Public Prosecutions 

(paragraph 14.9). 

The Right Cif' Private Prosecution 

A recommendation that the right of 

private prosecut~on should be retained 

subject to the existing restrictions 

(paragraph 15.11). 

Preparation for Trial 
(Evidence of Solicitor, Metropolitan Police) 

In general no alterations are suggested 

in the existing procedure and practice 

wi th the exce'ption of the following 

recommendations: 

(1) If at trial on indictment a defendant 

intends to raise a specific defence not 

previously disclosed, notice of it should 

be given to the prosecution in sufficient 

time and detail prior to trial so that 
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prosecution have an opportunity of 

investigating it (paragraph 16.13). 

(2) In cases of trial on indictment 

the defence should notify the prose­

cution within twenty~one days of the 

end of the committal proceedings of 

any aspects of the evidence adduced 

by the prosecution ·which it is ~ot 

intended to dispute at the trial, 

such notification to have a similar 

effect to an admission under section 10 

'Criminal Justice Act 1967 (paragraph 16.17). 

(3) When a defendant who nas pleaded 

guilty at a Magistrates' Court to an 

offence subsequently makes application 

to the Crown Court (dealing with case 

either for the purpose of sentence or 

by way of appeal) to change his plea the 

Crown Court's decision shall be binding 

on the Magistrates' Court. The only 

grounds on which the Crown Oourt should 

accede to the application are that it is 

satisfied on evidence adduced before it 

either (a) that the plea of guilty was 

equivocal or (b) if the plea of guilty 

Was unequivocal, additional ilJi'ormation 
~' . 
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not available to the Magistrates' Court 

is revealed to the Crown Court which 

would have probably r.:ausea. the Magistrates' 

Court to have entered a plea of not guilty 

(paragraph 16.58). 

(4) No Court should be permitted to 

indicate to a defendant either directly or 

through his legal advisors prior to a 

defendant's plea, its view as to a 

possible sentence either in general or 

specifi c terms (paragraph 1.6.66). 

The T:rial 
(Evidence of Solicitor, Metropolitan Police) 

RECOMMENDATIONS 

(1) The test for the admiss~bility or 

exclusion in evidence of an oral or written 

statement to police by a suspect or 

accused person should be as now based on 

the voluntary ~rinciple and not on an 

exclusionary rule or disciplinary 

principle (paragraph 17.12). 

(2) Facts revealed by a statement 
,-

subsequently ruled inadmissible, as now, 

if capable of proof by means other than 
.. . . ~ 

the -inadmissible statement, shoul.9. be- admissible. 

(paragraph 17.12). 
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(3) The rule as to the inadmissibility 

of a confession made as a result of a 

threat or inducement should b ~ limited to 

threats or inducements of a kind likely, 

in the circumstances existing at the time, 

to produce from the accused an unreliable 

confession (paragraph 17.18). 

(4) The retention of the Administrative 

Directions on Interrogation and the 

Taking of Statements contained in 

Appendix B to the Judges Rules, save for 

the modification necessary at paragraphs 

2 and 6(a) to meet the recommendations in 

Part I of this evi·d·ence (paragraph 17.19) • . ' .. . " 
(5) The principle (d) at present referred 

to in Appendix A of the Judges Rules' be 

amended to recognise the fact that 

despi te the possessilon by an officer of 

"enough evidence" to prefer a charge there 

may well be perfectly proper reasons why 

it is not appropriate to charge "without 

delay" (paragraph 17.33). 

(6) The right of an accused person to make 

an unsworn statement ;'.3.t hi s trial instead 
:';/ 

of giving eVidence~~s a witnehs should be 

abolished (paragraph 17.38) • 
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(7) When a court accepts that the 

evidence adduced by the prosecution has 

establish.ed a prima facie case against 

an accused person it should warn him 

that if he fails to give evidence the 

court or jury will be entitled to draw 

such inferences from his failure as 

appear proper and that such failure can 

be treated as capable of amoun~ing to 

corroboration (paragraph 17.42). 
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CHAPTER XI 

THE CRITERIA FOR PROSECUTION 

11 .1 • This subject can usefully be considered under four 

heads: 

1. What are the basic essentials for a prosecution? 

2.' What discretion exists to prosecute or refrain 

from a prosecution? 

3. What considerations are relevant to a decision to 

1 • 

prosecute or refrain from a prosecution? 

In what circumstances is it justified to caution 

rather than to prosecute? 

11 .2. 

What are the basic es'sentials for a prosecution? 

There are, in my view, two basic esse:ntials for a 

prosecution namely: 

(a) evidence available to prove all the essential 

elements of an alleged offence and 

(b~ thelneed for tl .. s.t evidence to be credible. 

11 .3. The first essential is self-evident'. As to the 

second essential, it is not sufficient in my view to consider 

the possibility of prosecution where there is available 

evidence to prove all the essential elements of an alleged 

offence unless it can be said that the available evidence is 

crediblea These two essentials are ref~ected in a Practice 

L Note issued by the Divisional Court (196g 1 ALL ER 448) 
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" ••• as a matter of practice justices should be guided "by the 

following considerations. A submission of no case may 

properly be upheld (a) where there has been no evidence to 

prove an essential element in an alleged offence (OR) (b) where 

tpe evidence adduced by th~ prosecution has been so discredited 

as a result of cross-examination or is so ma~ifestly unreliable 

tha.t no reasonable tribunal could safely convict on it." 

11.4. To consider a prosecution merely on the basis of 

available evidence to support the essential elements of an 

alleged offence without also giving consideration a.s far as 

possible to the credibility of that evidence would be quite 

wrong. I do not accept the alternative argument that it is 

usurping the functions of' the Court for police or a prosecuting 

authority to concern themselves with the question of credibility 

of evidence on the basis that that is solely a question for the 

Court and that all the police or a prosecuting authority should 

consider is whether or not there is evidence available to prove 

all the essential elements of an offence. If this were tr~ 

practice, the Courts would be inundated with cases in which 

defendants would be acquitted at the close of the prosecution 

case following a submission o.t. no case to answer by the defence 

and such a practice would be rightly condemned both out of 

consideration for such defendants and as wasteful of public 

resources and the time "ot: already _ overburdened Court~~ 

11 .5. I do not pretend that a consideration before a 

prosecution is undertaken of both these essential elements can 

rule out the possibility of prosecutions which terminate at 

2. 
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the close of the prosecution evidence by a submission of no 

case to answer because (a) the law is not an exact science so 

that even the most learned lawyers can and do differ in their. 

views (as is evident 7 from many judgements delivered in the 

House of Lords!) and (b) witnesses in giving evidence do not 

always come up to proof either because of lack of memory. or as 

a r-esult of' some fear ·or ulterior motive. 

11 .6. This need to consider, before any decision is taken, 

whether or not credible evidence exis~s illustrates again the 

necessity of allowing sufficient time for police to carry out 

their investigat ions between time of arrest and charging. 

At the. end of their investigation p'olice may be 

satisfied that there exists credible evidence from potential 

prosecution witnesses to support a prosecution. I do not 

intend to imply by the use of the term ~redible that the 

evidence from potential prosecution witnesses must be entirely 

without conflict because in the nature or some evidence, 

particularly that provided by eye witnesses~ there is often 

some cOl~lict (e.g. eye witnesses to an assault) but that if 

there is conflict then it is not such as to throw doubt on the 

credibility of the evidence as a whole to prove all the 

essential elements of an alleged offence. 

11 .8. Side by side with 'that credible evidence from 

potential prosecution witnesses, the suspect or his advisers, 

if they have seen fit to do so under the J:.':t.iesent law, may 

have revealed evidence wh~ch is in direct conflict with that 

credible evidence of the potential prosecution witnesses • 

. 3. 
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Certainly, it is the duty of police, before satisfying them­

selves that the basic essentials for a prosecution are present, .. 

to investigate as far as possible any potential defence evidence 

of which they have been given details. Nevertheless, after 

those investigations, the conflict between potential prosecution 

and defence evidence may .remain. If the conflict which does 

remain is not sufficient to give rise to a submission of no 

case to answer then it seems to me wholly wrong to argue that 

the basic essentials for a prosecution are not present. To 

argue otherwise would involve police or their legal advisors 

abrogating to themselves the function of the Court and indeed 

would mean that no case contested either on fact or law would 

ever be brought. 

2. Given the basic essentials for a prosecution what 

discretion exists to refrain from a prosecution? 

11.9. The need for a discretion is self-evident. Quite 

apart from an impossible financial burden which would be 

imposed by the need to prosecute every known offence where the 

basic essentials for a prosecution existed, the burden on the 

Courts, lawyers and police would be ov.erwhelming. As 

Lord Denning said in R v Metropolitan Police Commissioner ex 

parte Blackburn 1968 1 ALL ER at page 769.: 

"Although the chief of'fice~$ of police are answerable 

to the law, there are many fields in which they have 

a discretion with which the law will not interfere. 

For instance, it is fOl:· the Commiss ioner of Police, 

or" the chief constable, as the case may be, to decide 

in any particular case whether enquiries should be 

4. 
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pursued, or whether an arrest should be made, or 

a'prosecution brought. It must be for him to 

decide on the disposition of his force and the 

concentration of his resources on any particular 

crime or area. No Court can or should. give him 

direction on such a matter., He can also make 

policy decisions and give effect to them, as, for 

instance, was often done when prosecutions were 

not brought for attempted ~uicide; but there' are 

some policy decisions with which, I think, the 

courts in a case can, if necessary, interfere. 

Suppose a chief constable were to issue a directive 

to his men that no person should be prosecuted for 

stealing any goods less than £100 in value I should 

have thought tha.t the court could countermand it .. 

He would be failing in his duty to enf'orce the law." 

In the same c.~ase at page 770 Lord Salmon sa:id, 

"The chief function of the police is to enforce the 

law • • • if •• • the chief police officer in any 

distric.t were to issue an instruction that as a 

matter of policy the poli~e wculd take no steps to 

prosecute any housebreaker, I have little doubt but 

that any householder in that district would be able 

to obtain an order of mandamus t:or the instruction to 

be withdrawn. Of course the police have a wide 

discretion whether or not they will pro$ecute in any 

particular case." 

5. 



11.10.· ,I fully accept the principle that the discretion 

whether or not to prosecute must be restricted to a 

consideration' of the circumstances· ef a particular case and 

that immutable blanket decisions not to prosecute which would 

effectively change the law must not be made in relation to a 

particular type or types of criminal offence. At the same 

time it must be bourne in mind that despite the continual and 

rapid, increase in crime the police force in my area is of a 

strength ~imilar to that of almost sixty years ago, 21,009 

officers in 1920, 22,239 officers in 1977. It follows that 

the strict adherence to this principle, however necessary, 

does not relieve the extreme pressure on police responsibility 

for la~ enforcement. 

3. Given the presence of the basic essentials for a 

prosecution what considerations 'are relevant to a 

decision to prosecute or refrain from a prosecution? 

11.11. Every case wh,ere the basic 'essentials for a 

prosecution exist must be considered individually. The 

considerations which I suggest below do not necessarily apply 

in every case; some considerations may override ot~ers; 

there may beconsid..erations relevant to a particular case which 

are uni~ue to that case. But I suggest the following are the 

more general considerations, first as to the offence, second 

as ·to the offender and -third as to those af.fected by the 

off'ence. 

11 .12. (A) The Offence 

(1) The seriousness or triviality of an offence is 

obviously relevant. Parliament, one assumes, did 

6. 
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not intend that every form of omission or, 

commission which it decreed or which the Common 

Law decrees should be a criminal offence, should 

automatically result in a prosecution. Were it 

otherwise, Parliament would have provided 

sufficient Court accommodat~on and Court and police 

personnel to carry out such a mammoth task. Thus 

for example ev~ry person who on leaving a bus 

discards his used ticket on the pavement commits 

an offence contrary to the Litter Acts 1958 and 

1971, but to mount a prosecution in the circumstances 

outlined would clearly not be justified without some 

very compelling reason. On the other hand, it would 

be difficult to find a compelling reason for not 

prosecuting an adult for an offence of robbery. 

(ii) The prevalence of an offence in a particular area. 

There may be an outbreak of trivial offences of.a 

particular kind committed over a period of,time 

which considered individually would not merit a 

prosecution but in an attempt to reduce the nuisance 

of such offences deterrent prosecutions might be 
.. 3-

justified in 'the hope that the publicity of such 

prosecutions might have the effect of removing or 

lessening the problem in the future. 

11.13. (B) The Offender 

(i) The, age of the offender. If a person under 17 

commits an offence in the Metropolitan Police 
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District then unless it is imperative to charge 

him with that offence immediately so as to bring 

him before a Magistrates' Court the decision to 

prosecute or not will be delayed until a thclrough 

investigation of his background has been carried 

out through the Metropolitan Police Juvenile 

Bureaux scheme which I described in Chapter VI. 

At the other end of the spale, the advanced years 

of an offender may be relevant to a decision 'whether 

or not to prosecute but this is a decision which 

is more relevant to be conside~ed under the topic 

of the health of the offender. 

(ii) The health of the offender is a consideration 

particularly in cases which are not grave-where 

there is information to indicate that a prosecution 

might have a serious detrimental effect upon the 

health of an offender. Even in cases of serious 

crime a decision whether or not to prosecute would 

obviously be affected if it was known that an 

offender was in the last stages of a fatal illness. 

(iii) The punishment likely to be imposed. To some extent 

this is corrolated to the question of the triviality 

of the offence. Thus in Hart v Bex 1957 Crim. LR 

622 the Divisional Court, in considering an appeal 

by the prosecution against the dismissal of what in 

the_circumstances of this particular case was a 

technical road traffic offence, regretted that a 

prosecution had been b~ought and advised justices 

8. 
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in simila1.' cases if a prosecution was insti tuted 

and the justicef3 convicted, to impose by way of 

penalty an absolute discharge. 

(iv) Bearing in mind the circumstances surrounding an 

offence, is the use of a' caution by police rather 

than a pro secution likely to operate as a 

11 .14 

sufficient 'deterrent to the offender? I shall 

deal with ca~tioning later in this Chapter. 

(C) Those affected by the of~ence 

The views of those affected by an offence,. be they 

victims or more generally the public at large, are 

of relevance. This does not mean that a victim who 

demands a prosecution or a victim who abhors the 

idea of a prosecution has any kind of veto but such 

views and the reasons for tb.em would be considered. 

In the same way, the likely general reaction of the 

public to a prosecution or lack of it is relevant. 

To some extent, the victim in cases of loss has an 

ev~n greater interest in a prosecution than hitherto 

by virtue of the. provisions of' Section 35 Powers of 

Criminal Courts Act 1973 which enables a criminal 

court upon conviction, to order the .offender to pay 

compensation for personal :injury, loss or damage 

resulting from the offence brany other offence 

.which is taken into consideration by a Court in 

determining sentence; additionally, a Court has 

power to make an order of restitution under 

Section 28 Theft Act 1968. I consider these 

9. 



discre~ionary powers in the hands of the Courts 

to be incidents of a prosecution rather than the 

sole justification for a prosec'ution because the 

civil remedies of compensation and restitution 

remain available. 

A victim aggrieved by the refusal of police to 

prosecute, whether the decision not to prosecute 

was made on the grounds of lack of credible 

evidence to support the essential elements of' an 

offence or because, despite the presence of those 

essential elements it is not considered that a 

prosecution is justified, has the remedy of 

,:instituting a prosecution himself other than in 

those few cases where some special consent is 

required such as that or the Attorney General or 

Director of Public Prosequtions. I shall refer 

to this right of private prosecution in Ghapter XV. 

4. In what circumstances is it justified to.2aution for a 

criminal offence rather than to ;prosec~?· 

11.15. Before a caution as opposed to a prosecution can be 

considered, there must exist the same basic elements ,as are 

needed for a prosecution which I set out at paragraph 11.2 

above namely, credible evidence'to prove all the essential 

elements of an offence.' To caution otherwise would be to 

caution for a set of circUmstances which it was considered 

might or might not be an offence, which in my view would be an 

unjustifiable use of the caution. 

10. 
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11 .. 16. There is no statutory or common law authority 
( 

enti tling poli'ce to caution any person f'or an of'f'ence •. 

Although it is u~ikely' that any private 'individual would wish 

to caution anyone in respect· of' a criminal of'f'ence, save 

,perhaps an employer cautioning rather t~an prosecuting an 

employee f'or theft, the ability of' police to do so is no more 

C' or less than that of' a: private individual. However, a caution 
) . 
\, 

f'r<?in police whose very task is tiO preserve law and order is 

} , likely to be more ef'f'ective than a caution f'rom a privat~ 

, " individual. For the sake of' clarity I mention that ~lthough 
I 
1 • Section 2 Street Of'f'ences Act 1959 provides a procedure whereby 
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a woman cautioned by a constable f'or loitering or soliciting 

f'or prostitution is in certa,in circumstances enti tIed 'to have 

details of' that cautioniilg expunged f'rom police records, 

nevertheless, the administration of' such a caution is itself' 
! 

non-statutory. The operation of' that scheme of' cautioning as 

used by the Metropolitan Police Force is described in the 

Home Of'f'ice Circular 109/59. 

11.17. The Roya~ Commission will be aware that the extent 
, 

of' the use of' cau t~oning d'if'f'ers in various poli ce .f' orces as 

does the type of' of'f'ence for which caut.ions are issued as may 

be seen from the annual Criminal Statistics f'or England and 

Wales, published by the Home ·Of'f'ice. 

11.18. I have already dealt with the cautioning of' 

juveniles in Chapter VI, but f'or the sake of' completeness I 

set out below the f'igures f'or cautioning in the Metropolitan jl 

Police District f'or 1977. These figures do not include the 
• 



informal verbal cautions administered at the scene (see below 

v"erbal cautioning) but do include the formal verbal cauticming 

of juveniles by a Chief Inspector or Superintendent at a 

police station as described in paragraph 6.13 as well as 

written cautions to both adults and juveniles. 

Indictable 9,575 persons cautioned for 13,423 offences 
Offences 

Non-
indictable 3,935 persons cautioned fo,.'&). 4,965 off'ences 
offences' 

Traffic ,offences 14,314 persons cautioned for 19,683 offences 

27,824 38,071 

So far as the Metropolitan Police Force is concerned, th.e 

practice of cautioning adults is largely confined to 

cautioning for comparatively trivial oi'fences. The cautioning 

used is either a verbal or written caution. 

Verbal,Cau tioning 

11.19. It is provided in Metropolitan Police General 

Orders at Section 34 paragraph 70, that trivial infringements 

of the law particularly those committed by children and those 

which involve no actual danger should be dealt'with by the 

police officer at the scene, by a. sui table word of warning. 

Examples of such cases are minor offences against road traffil:: 

lighting re~uirements, particularly if the fault was ' 

rectified immediately (General Orders Section 28, paragraph 

3(1), or riding a pedal cycle without due care and attention 

contrary to Section 18 Road Traffic Act 1972, if the offence 

was really trivial and did not involve danger ~o other persons 

(General Orders Section 31 paragraph 48(3)). 

12. 
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W.ritten cautions 

11.29. Again, these are largely restricted to trivial 

infringements of the road traffic law. Guidelines are laid . 
L . down in Metro:poli tan Police General Orders in respect of such 

1·--
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offences indicating which type of offence usually merits 

prosecution and which type a written caution •. These guide-. 
lines indicate that discretion must be used, that each case 

must be considered on its facts and that there is no firm 

distinction to be drawn. A case norm~lly dealt with by written 

caution would merit criminal proceedings if the offence is in 

,the particular circumstances serious or persistent and 

similarly, a case,normally dealt with by criminal proceedings 

would merit only a written caution if there were mitigating 
I 

,!>\ -
factors (General Orders Section 34, paragraphs 17-26). Where 

.,. 

r 
, .< 

I 
t, 

a written caution is sent, it is authorised by an Inspector or 

Chief Inspector of the Administration Unit concerned, that 

officer being directly responsible to his Chief auperintend~nt. 

11.21. I 'can see no jus.tification for the wider use of the 

cautioning procedure in respect of adults than that I have 

outlined above which is operative within my Force. Cautioning 

is by its nature no more than a warning to a person that his 

r ' behaviour as reported amounted to a cr,iminal of'f'ence. WherE' 
\ ,-

( 

L 
i 
I 
L 

there is clear ev~dence of other than a very trifling offen(~e, 

then it seems to me that the use of the caution is not 

justified. and that the only consideration should be whether to 

prosecute or not, bearing in mind the factors I.have referred 

to at paragraphs 11.12 to 11.14 above. It is argued by some~ 

13. 



that if as' a result of a conviction the Court imposes only a 

minor penalty such as a small fine or a conditional discharge, 

that indicate's that the offence would have been better dealt 

with by way of a caution. Apart from the very trivial type 

of offence, to which I have referred, I do not agree with that· 

view because I see the benefits of a prosecution to be that: 

(a) justice is seen to be done openly; 

(b) the seriousness or triviality of an offence is a subject 

more fit for consi deration by a Court rather than a 

non-judicial individual whether he be a police officer or 

an official prosecutor; 

(c) the conviction will appear on the individual's criminal 

record so that on any subsequent conviction he cannot 

mislead a Court in pretending he is a person who has not 

committed a criminal offence or a criminal offence of that 

kind before; 

(d) even if a Court imposes a conditi~nal discharge, that 

penalty is by its very nature conditional upon future 

good behaviour so that a breach of it enables a Court to 

impose an appropriate penalty. 

SUMMARY 

11 .22. I have dealt in this Chapter with what I see to 

be the criteria for decisions to prosecute or refrain from 

prosecution which are the criteria used in the Metropolitan 

Police Force. I have no specific recommendations beyond 

putting forward these criteria as basic gu~delines. It would 

be impracticably idealistic to suppose that any system could be 

14. 
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devised which would result in the "right" decision being made 

in every case because it involves no exact science but the 

exercise of a discretion. Nor do I believe that it is 

possible· to devise a system which could impose a unit'ormity 

in that exercise of suc;:h a discretion because eventll;ally, the 

discretion would have to be exercised on a delegated basis. 

Indeed, to attempt to devise a system which imposed a 

uniformity in the' exe~ci~e of sluch a discretion would be to 

ignore regional differences in the type and prevalence o~ 

particular offences. 



12.1 • 

CHAPTER XII 

THE DECISION TO PROSECUTE AND THE RESPONSIBILITY 

FOR THE CONDUCT OF THE PROSECUTION 

This topic raises an issue which has been advocate 
" 

in some quarters namely that there ~hould be a c'hange in 

England arid Wales to a system of a public prosecutor, possibly 

similar to the .8'cottish system, completely independent ot: the 

police, whose responsibil5.ty ,it would be to make a final 

decision as to whether or riot to institute criminal proceedings 

and to be responsible for the whole conduct ot: all criminal 

proceedings. I am fortunate in having had considerable 

experience of the Scottish system and f since my appointment as 

Commissioner of the Metropolis, have ge:d ... "led some knowledge of 

the system in England and Wales. I favour neither a system 

where t'he decision ani responsibility f'or prosecution is 

totally removed from police nor of' a, system where it is 

ent'irely, in police hands but a system which lies between the 

two, and is exemplified by that in use in the Metropolitan 

Police District. It may be of assistance to the Royal-

Commission if' I describe f'irst how the prosecution process 

(that is the decision to prosecute and the responsibility for 

the conduct ot: the prosecution) is dealt with in the 
" 

Metropol:ltan Police District. I shall then discuss the 

arguments advanced by those who favour a system of a public 

prosecutor. 

16. 
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Legal advice 

12.2. The Metropolitan Police Force has two sources to 

which it can turn to obtain legal advice' namely ,the Director 

of Public Prosecutions and the Metropolitan Police Solicitor. 

So far as the Director of Public Prosecutions is 

concerned, the Pr~secution of Offences Regulations 1946 (at 

the t:ime of the preparation of this evidence new Regulations 

ha.ve been laid before Parliament) require me, as respects 

offences alleged to have been committ~d within the Metropolitan 

Police area, to report to the Director every offence 'punishable 

wi th death; every offence in respect of which the :9rosecution 

has by statute to be undertaken by or requires by statute 

the consent of the Director; every indictable case in which 

the prosecution is wholly withdrawn or is not proceeded with 

within a reasonable time; every case in which ,a request for 

information is made by the Director and every case in which it 

appears to me that the advice or assistance of the Director is 

desirable. Additionally, the Regulations require me to report 

{ . certain specific offences to the Director. Once a case has been 

1 ' 

j 
t ... 

. , " 
" ' 

reported to the Director in that way although I, and my 

officers, are free to and indeed encouraged to express our 

views, the decisions of the Director as to the appropri~te 

action to take are his decisions and not those of myself or my 

officers. If proceedings have not be'en instituted, the 

Director's decision as to their commencement by police, or not, 

\,. is final. In the same way, it' proceedings have been c ornrllenc ed, 

as ismqre common~ the Director's decision as to their 

continuance or othel"wise by police is final. It does not follow 

17. 
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that because a case has been reported to the Director he will· 

necessarily wish to retaj.n it and conduct the pro secution. He 

may be content for it to be dealt with by the Metropolitan 

Police Solicitor in which case the latter will have the 

conduct of the prosecution. 

12.4. In addition to those cases referred to the 

Metropolitan Police Solicitor on the instructions of the 

Director,' the following cases are submitted for advice and 

representation to the Metropolitan Police Solicitor in 

accordance with the instructions contained in Section,25 

paragraph 172 of the General Orders of the Metropolitan Police, 

namely: 

(a) all cases where legal or evidential difficulties are 

likely to arise or the facts are of a complicated nature, 

(b) in any Case where the prosecution depends on the 

correctness of visual identification of the defendant 

which is' likely to be disputed, 

(c) where for any other reason the Chief Superintendent is of 

the opinion that legal advice and representation is 

necessary, 

(d) where the Magistrate inf'oI1ms police that he considers it 

necessary. 

12.5. Similarly, qfficers are obliged to obtain legal 

advice and representation from the Metropolitan Police 

Solicitor where it is known that a case will be committed for 

trial in cases of: 

18. 



(e) conspiracy to commit any offence or to uefraud, 

(f) rape, buggery, procuration or abduction, 
~.~ -

(g) sexual assaults involving children or young person8~ 

I 

(- (h) unless the facts are straightforward in any other offence 

/ .. 
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triable only on indictment or any offence involving 
. ' 

forgery, criminal decepti~ri or false accounting, arson 

, or where ~ large number of offences are involved. 

12.6. In all cases committed fer trial where police were 

not represented at the committal proceedings, a report and 

copies of statements etc. are forwarded immediately after 

committal to the Metropolitan Police Solicitoris Department, 

so that the Solicitor can then undertake the prosecution and 

instruct Counsel to prosecute at the trial at the Crown. Court. 

The De~ision to Prosecute 

12.7. The institution of proceedings in criminal cases 

by police will be by way of a charge preferred by'police with 

or without legal advice or by an application to a justice of 

the peace by police with or without legal advice for a 

summons or warrant, the latter under the provisions of Section 1 

Magistrates' Courts Act 1952. 

12.8. To put the alternative proc~dures of proceeding by 

way of cha:r:-ge or 'summons into a proper prospective it will be 

seen from my annual report to the Home Secretary for the year 

1977 at appendix 9, that of a total number' of 359,092 persons , 
. , 

proceeded against for criminal offences in the Metropolitan 
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Police District, 195,733 (54.51%) were proceeded against by way 

'of summons. It will be appreciated that in an area such as the 

Metropolitan Police District with a large proportion of visitors 

(the British Tourist Board figures for overseas visitors to 

London in 1977 was 9,100,000 and the British visitors to 

London in 1976 was lc,600,OOO) and other persons with a 

temporary or less permanent address than would be the case in 

a more static or rural community, the need to charge in many 

instances rather than to proceed by summons is greater. The 

use of the summons procedure involves greater del a:::r before a 

person can ~e brought before a Court because it entails an 

applica.tion to the Court for a summons and it is then necessary 

for the summons to be served on the accused. Although this 

service can initially be done by post, such service is riot 

effective for the purpose of criminal proceedings other than 

for a' purely summary offence unless it is proved that the 

summons came to the accused's notice. A second attempt to 

serve a summons frequently involves a great deal of' police 

time in locating the accused (if he can by then be located) so 

as to effect personal service of the summons upon him. Even in 

the case of a purely summary offence, it is not really 

satisfactory to proceed in the absence of the accused because 

the accused can then (and rightly so) make use of the 

provisions of Section 24 Cl~iminal Justice Act 1967 so that a 

fresh hearing has to take place involving further delay and 

waste of police time and inconvenience to private witnesses • 

20. 
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The choice between a summons or a charge is not 

affected only by the question of delay which is of necessity 

inherent in the summons procedure but also the frequent need 

(which can be achieved by way of charging but not by summons) 

of bringing an accused speedily before the Court so that the 

Court can decide whether to remand the accused in custody or 

I • on' bail and if the lat,ter can impose those requirements as to 

r 

(' , 

bail which cannot be imposed by a police officer (Section 3 (6) 

Bail Act 1976). 

In the Metropolitan Police District the decision to prosecute 

1 is made in one of three ways: 

j 
", 

, J 
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1. ~ decision to prosecute is made by police without 

legal advice where the papers are not subseauently 

submitted to the Director of Public Prosecutions or 

the Metropolitan Police Solicitor a t any time either 

before or after the decision to prosecute is made. 

12.10. These cases are not only restricted to those which 

are dealt with on summary trial (because all cases committed 

for trial are r~ferred either before or immediately after 

committal to the Metropolitan Police Solicitor) but are 

further restricted so as to exclude those cases (a) to (d) 

listed in Metropolitan Polioe General Orders Section 25 

paragraph 172 referred to at paragraph 12.4. above. 
( , 

L. ·Accordingly, it follows that those cases under this heading 

, 
L. 

are those of the most straightforward nature in many of which 

the accused with or without legal representation pleads guilty. 

Whether,or not the accused is represented, the facts have to 

be given to the Court so that the Court is satisfied that the 
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plea is properly made. Even in those cases where the accused 

pleads not guilty the fact that the decision to prosecute was 

taken by police arid not by a lawyer is unlikely to' produce a 

different result. As will be seen from appendix 9 of my annual 

report to the Home Secretary in 1977 of the tota I num'ber of 

359,092 persons proceeded against for criminal offences in the 

Metropolitan Police District, 94.55% were dealt with in the 

Magistrates' Courts. Of the 326,808 tried in the Magistrates' 

Courts, 94.81% were convicted. To use a lawyer to decide 

whether or not to prosecute for example a person ~ound drunk 

in a puolic place or who was seen to be coromi tting criminal 

damage of a small amount or who was caught red handed stealing 

a purse in a street or was seen to drive against a red traffic 

light if no legal or evidential difficulties are likely to 

arise, seems to me an unjustifiable waste of expensive legal 

manpower. If in the Metropolitan Police District every 

decision to prosecute had to be taken or even a'pproved by a 

lawyer in the Metropolitan Solicitor's Department (let alone 

every case prosecuted by tha t Department) a very large incx'ease 

in the staff of that Department would,be necessary as I indicate 

later in thi s Chapter. 

12.11. It does not follow in this class o~ case where 

police take the deciSion to prosecute and it is not intended 

by police before or after ,that decision is made to refer the 

case to the Metropolitan Police Solicitor's Department for 

advice that the case can never be referred for legal advice. 

Indeed, it is specifically provided in Me'tropoli tan police 

General Orders Section 25 paragraph 175 that should 

22. 
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circumstances arise during the hearing of a case in which 

police have not asked for legal representation which render it 

desirable that police should be legally represented or if 

there is reason to anticipate some form of attack on police 

for their action in any case the SOlicitor's Department should, 

be contacted re~uesting it to con~uct the prosecution and, if 

necessary, police should request the C'ourt to grant an 

adjournment so that this can be done. 

12.12. In the Metropolitan Police Force the decision to 

charge even in a comparatively trivial and straightforward case 

is not taken lightly. Metropolitan Police General Orders 

provide: 

(i) That no charge may be preferred unless it has 

first been investigated by an officer holding the 

substantive rank of at least Sergeant and in serious 

cases Inspector (Section 23 paragraph 6.) 

(i1) Any case of an exceptional character or of an 

unusually contentious nature must be reported without 

delay by the Station Officer to his immediate superior 
( 

(Section 23' paragraph 13(4)). 

(iii) No charge is to be accep~ed ~nless the investigating 

officer is satisfied that the charge is supported by 

credible evidence and he is required to exercise an 

independent judgement (Section 23 paragraph 7). ' 

23. 
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2. The deciSion to prosecute is made by police without 

legal advice but where t.he papjrs are subseouentll 

submitted to the Director or the Metropolitan Police 

Solicitor so that the decision is reviewed and 

police are legally represented at subsequen~ 

proceeiiings. 

12.13. In this class of case, the initial decision to 

prosecute and the decision as to the offence or offences for 

which prosecution shall ensue is taken by police, the papers 

are then submitted either to the Director of Public 

Prosecutions because the case is one which falls within the 

Prosecution of Offences Regulations 1946 (at the time of the 

preparation of this evidence new Regulations have been laid 

before Parliament) or to the Metropolitan Police Solicitor 

because the case is one that falls within Section 25, paragraph 

172 General Orders of the Metropolitan Police, referred to in 

paragraph 12.4 above. It follows therefore that· the initial 

decision to prosecute and the decision as to the offence or 

offences for which the prosecution shall ensue is' subject to 

review by the Director or the Metropolitan police Solicitor. 

If legal adyice is received that other charges or summonses 

addi tional to or in substi tu tion for those preferred this will 

·of course be done. If legal advice is :r;-eceived (and this is 

extremely rare) that 'the evidence available will support no 

criminal offence at all, then of course this a.dvice is 

accepted and the Director or as the case may De the l"retropoli tan 

~olice Solicitor will -arrange for police to be legally 

represented at Court so that the Court can be informed why the 
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prosecution intend to offer no evidence. The Ma.gistrates' 

Court has power in such a case to award costs to the accused 

to compensate him :t'or expenses incurred in his defence 

(Sections 1 and 2 Costs in Criminal Ca~es Act 1973). If the 

accused considers that. his arrest was unlawful or the 

prosecution was brought maliciously then it is open to him 

to institute civil proceedings against the officers involved 

and myself as Commissioner. 

12.14. Even this type of case wh~n it is known that' in 
, 

due course the papers will be submitted to the Direct'or or 

the' Metropolitan Police Solicitor for advice, it is 
( , 

, frequently necessary for police to make the initial decision 

f 
.1 

to prosecute so that the accused can be charged and brought 

before a Court as soon as is practical after arrest, to enable 

the Court to decide whether or not the accused be remanded in 

custody or on bail and if on bail on what conditions. ,The 

Court can of course impose requirements as to bail which 

cannot be imposed by police (Section 3(6) Bail Act 1976). 
( , 

I Where' police decide, to charge an accused person for this \, . 

" , 1 

L 

{ , 

L 

reason, it is not practical in the time available, bearing in 

mind the provisioIB of Section 38(4) Magistrates' 'Courts Act 

1952, for the officer in charge of the case to,ob~ain written 

statements from potential witr.@~ses and prepare the necessary 

police'report f'or submission to his superior officers for 
. 

olnward transmission to the Director or the Metropoli tan Police 

Solicitor. 
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3. The decision to prosecute is made on legal advice to 

,police given by the Director or the Metropolitan Police 

=8.-.o1;;;.1.;.;" t";:;,.;' i tor. - .-
.12.15. In many cases such as complex frauds, licensing, 

gaming, lotteries, child negleet: immigration, serious or 

di:fticult traffic cases where it is not thought essential for 

a defendant to be brought immediately before acou:rt for the 

question of bailor custody to be considered police submit the 

papers to the Director or Metropolitan Police Solicitor so 
, 

that advice can be obtained both as. to the decision to 

prosecute and if a prosecution is to ensue, the appropriate' 

offences to be charged or summonses to be applied for to the 

Court. 

THE RESPONSIBILITY FOR THE CONDUCT OF THE PROSECUTION 

1. Cases where the responsibility lies with Director of 

Public Prosecutions or Solicitor's Departme~. 

12.16. The responsibility for the conduct of police 

prose.cutions in respect of those cases covered by the 

Prosecution of Offences Regulations 1946 (at the time of the 

preparation of this evidence new Regulations have been laid 

before parliament) lies with the Director ~f Public Prosecu­

tions except for those Metropoli t·8.n Police cases which the 

Dtrector instructs shall be dealt with by the Metropolitan 

Police Solicitor. 

12.17. In addition to dealing with those' last mentioned 

cases, the Metropolitan Police S~olici tOl' is responsible t:or 

the conduct of -all those cases which are· referred to him by 

26. 

'. 



, ... . 

police in accordance. with Metropolitan Police General Orders 

Section 25, paragraph 172, referred to at paragraph 12.4 above. 

12.18. In such cases wher~ the responsibility for the 

conduct of the prosecution lies with the Director or the 

Metropoli tan PQl-ice 8.olici tor, so far as police are concerned 

the responsibility is identical. In both cases although 

''" pol,ice are free to, aI).d encour~.gedJl to express their own views, 

all· decisions taken are those of the Director or the Solicitor. 

r ' Al though those decisi ons are often ·referred to as "advice", 

there is no' question but that polic·s 'always comply with those 
('. 

decisions, whether of the Director or the Solicitor. It 

might be thought that the Client - Solicitor relationship which 

exists between me and the Solicitor places the "advice" my 

i . officers receive from the Sol,icitor in a different category to 

that received from the Director 'but as I indicated elsewhere 
; . 
I L in discussing my relationship with the Solicitor this is not 

r . 
( 

the case'. It is important that it is appreciated that in :\ 

criminal prosecutions the Client - Solicitor relati,onship 

exists only between me and the Solicitor and not between my 

officers and the Solicitor. 

12.19. The extent of the responsibility of the Director 

I' or the Solicitor f,or the conduc:t of 'the prosecution is all 

L 

\ . 

<.:.,. 

. . 
embracing. In those matters in which,the initial decision to 

prosecute was taken by police without ·legal advice this 

responsibility include~ the discontinuance of the 'proceedings 

if the Director or S:olicitor saw fit by offering no evidence 

against the defendant. In those cases where the responsibility 

lay with the Solicitor and it was his dec.ision that the 
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prosecution should be wholly withdrawn in the Magistrates' 

Court, the Solicitor consults with the Director to obtain his 

prior approval~ At a trial on indictment the consent of the 

Crown Court judge is sufficient. Apart from this 

responsibility for discontinuing a prosecution, the extent of 

the responsibility for the conduct of the prosecution includes 

the following decisions: 

(a) .The preferment of charges additional to or in 

replacement of existing charges. 

(b) The extent of further investigations by police to seek 

additional evidence or clarify existing evidence. 

(c) What witnesses should be called to give evidence for the 

prosecution and whether those witnesses should be warned 

to attend court in person ,to give their evidence ol'ally 

or whether, subject to the agreement of the court and. to 

defence, their evidence could be tendered in writ.ing 

under the prOVisions of Sections 1, 2 or 9 Criminal 

Justice Act 1967. 

(d) In cases triable either way (Sections 19-24 Criminal Law 

Act 1977) what representation should be made to .the 

Magistrates' Court by the prosecution as to mode of trial. 

2.' Cases where the respons~bility for the conduct of the 

prosecution lies with police. 
" 12.20. The cases wher~ the responsibility lies with police 

are those not covered by the Prosecution of Offences 

Regulations 1946 (at present under review) and not included in 

~hose cases referred to in Section 25 paragraph l72(a) to (d) 
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of the General Orders of the Metropolitan Police referred to 

at paragraph 12.4 above. -It does not follow that the 

responsibility for the conduct of those cases will remain 

throughout with police because (a) some difficulty which at 

first was not apparent may occur which will cause the case to 

·be referred to the Metropolitan Police. Solicitor for advice 

and representation and (b) the responsibility for all cases 

dealt withi'n the Crown.Courts lie$ with the Director or 

Metropolitan Police Solicitor either be~ore or after committal 

depending upon whether or not the case-~alls within Section 25 

paragraph 172(8) to (h) Metropolitan Police General Orders. 

12.21. With regard both to thosestra~ghtforward cases 

which are not referred to the Metropolitan Police Solicitor 

until after committal for trial as well as those cases which 

are referred to the Metropolitan Police. 80lici tor prior to 

.commi ttal, it is relevant to remember that .!!.2 defendant can be 

committed for trial unless a critical judgement is ma4e of the 

evidence for the prosecut.ion by ..§.9meone indep~ndent or polj~~. 

A Magistrates' Cour~ can only commit a defendant for trial 'if 
, 

it is of the " ••••.• opinion on consideration of the evidence 
-,-----..;;..;..;~ 

"and of any statement of the accused that there is sufficient' 

evidence to put the accused on trial •••• " (Se.ction 7 

Magistrates' Courts Act 1952) QR, if the accused is legally 

represented,·with the joint agreement of th~ Court, the 

prosecution and the accused's lawye~, the.Court may commit the 

accused for trial without considering the evidence provided 

the Court is satisfied that the defendant's lawyer does not 

'afish to submit that there is insufficient: evidenc:e to put the 
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accused on trial (Section 1 Criminal Justice Act 1967 and 

Rule 3 Magistrates' Courts Rules 1968). 

12.22. As I have indica'ted, those cases where the 

re~ponsibility for the (j"onduct CJf the prosecution lies with 

police are the most.straightforward of cases. The 

responsibility for the conduct of the prosecution of such cases 

lies in the hands of the officer in charge of that particular 

case. There is apPointed to every Magistrates' Court within 

the Metropolitan Police District a Court Inspector whose duties 

include the supervision of police conduct in Court and 

ensuring that an 'application for an adjournment is made if it 

is a case where it is apparent that police should be legally 

represented. An individual officer is therefore not only in 

a . position to seek adv:ice and .assistance from his superior 

officers from the inception of his enquiries but has available 

at Court the Court Inspector whose advice he can obtain 

immedia tely. 

12.23. Subject to the exceptions mentioned below, there 

is no prov.ision in the Metropolitan Police District for the 

appointment of a police officer engaged full time as a court 

prosecu"¢~~r or in a s·imilar appointment because, as I have 

indicated above, ,in those cases where police are not legally 

represented in Court, the responsibility for the prosecution 

lies with the officer i'n charge of that particular case. The 

exceptions to this rule which are aimed at reducing the numb.er 

of police officers attending Court unnecessarily are as 

follows: 
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(1) In cases dealt with under the provisions of Section 1-

Magistrates' Courts Act 1957 (i.e. in relation to 

certain summary offences the power of a court to 

accept a written plea of guilty from a defendant in 

his absence based 9n a written statement of facts) 

the officer in charge of the case will not attend 

Court but the statement 'of facts will be read by the 

. Court' Inspector. 

(2) Subject to the general approval o~ a specific 

Magistrates' Court, unless particular circum.stances 

of an individual case dictate otherwise (e.g. 

defendant living considerable distance from the Court), 

the officer in charge of the case does not attend 

Court at a defendant's initial appearance at Court in 

cases of: 

(i) Simple drunkenness,_ 

(ii) drunkenness and disorderliness, 

(iii) highway obstruction, 

(iv) threatening, abusive or insulting words 

or behaviour if contrary to Section 54 (13) 

Metropolitan Police Act 1839. 

In such cases, if the defendant o~ his initial 

appearance pleads guilty the facts of the prosecution 

case are given by the Court Inspectol .... If the defendant .. 
pleads not guilty the Court Inspector will apply for an 

adjournment so that the officer in charge of the case 

can attend Court (Metropolitan Police General Orders 
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Section 23, paragrap~:l77). 

(3) Subject to the general approval of a sp~cific 

Magis~rates' Court there is appointed a Presenting 

Officer who will attend Court in place of the officer 

in charge of the case but only for the purpose of 

dealing with the following matters: 

. (1) to make app~ications for adjournments where 

it is known that no objection will be made 

by the defence and police are not applying 

for a remand ~n custody ; 

(ii) to give the facts of the case where the 

defendant is pl~ading guilty; 

(iii) , to obtain a d.e~endant' s committal for trial 
i 

<-

where it is known that the defence do not 

require any oral evidence and do not intend 

to make a submission of no case to answer, 

so that the written statements of the 

prosecution witnesses are handed to the Court. 

Is a public prosecutor system desirabl e in England and Wales'? 

12.24. I have outlined in the first part of this Chapter 

the system of prosecution that operates within the Metropolitan 

Police District which basically provides for straightforward 

cases to be dealt with"by police, the remainder being dealt . '. 

with by the Direc'toro,f Public Prosecutions or tL~()Metropolitan 

Police Solicitor. The system has the advantage that the. time 

of expensive 'legal staff is not wastefully expended on such' 
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cases, although if such seemingly straightforward cases give 

rise to evidential or other legal difficulties the conduct 

of them will be taken over by the Solicitor's Department.· 

Moreover, the system of prosecution adopted by the Metropoli tan 

Police avoids that cri.ticism of police advocacy expressed at 

paragraph 381 of the Final Report of the 1962 Royal Commission 

on the Police, namely 'that po~ice officers prosecute in other 

th~n minor cases. 

12.25-. It will be argued against .the Metropolitan Po'lice 

(. system that it is not appropriate that the initial decision to 
t • 

'I. 

, ' 

I . 
I 

. -, 

I 
I . 

( 

f 
t,. 

f-" 

\ .. 

r 
I 

t .• 

-+.-.• 

! '--'--

prosecute in most cases is made by police. When such cases 

are subsequently seen by the Director bf Public Prosecutions 

or the Metropolitan Police Solicitor, it is very rarely that 

advice is received (and of course acted upon) that the 

available evidence discloses no grounds for a prosecution. In 

the latter case, the Court has power to award costs to the 

accused to compensate him for the expenses incurred in his 

defence (Sections 1 and 2 Costs in Criminal Cases Act 1973) 

and if the acqused considers that his arrest was unlawful or . 
the prosecution was brought maliciously then it is open to him 

,to ini tia te civil proceedings against the officers involved 

and myself as Conunissioner and, 'subject to his ,means, to 

obtain legal aid to do so. 

12.26. When considering the arguments advanced for the 

institution of a public prosecutor it is relevant to remember 

that the institution of criminal proceedings by police is not 

as a result of some special power or privilege given to police' 

33. 
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but arises from the general rule that in English law any person 

may bring criminal proceedings whether or not he has any 
, 
special interest in a case (Duchesne v Finch 1912 28 TLR 440) • 

There are, of course, exceptions in that some offences require 

a specific consent to prosecute e.g~ that of the Attorney 

General or Director of Public Prosecutions although even in 

those cases the need to arrest arid remand on bailor in 

custody without prior reference to the Attorney General or 

-Director of Public Prosecutions is recognised. by Section 12 

Criminal Jurisdiction Act 1975. other restrictioIE where 

consent is required are to be found for example in Section 28 

Vehicles (Excise) Act 1971 and Section 42 Offences Against the 

Person Act 1861. It is this power which is enjoyed by all 

citizens and not a power which is special to police which 

those seeking a system of a public prosecutor presumably wish 

to extinguish. Indeed, it is this general right to bring 

criminal proceedings which is rel,ied upon by a victim of an 

offence who might feel aggrieved by a refusal of police to 

institute such proceedings. As I indicated in Chapter IX, a 

police officer who has arrested a person may-find himself 

summoned at the instance of that arrested person in'a criminal 

court for 'as saul t while the arrested person himself is facing 

criminal proceedings arising from his arrest. Is it, I wonder, 

envisaged in such a case that the public prosecutor would be 
" 

expected to prosecute both the officer (whom he would need to 

consult with regard to 'the case against the arrested person) 

and the arrested person (whom he would need to consult with 

·regard to the case again~t the officer)? 

, . 
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12.27. It might be convenient if I comment here on some of 

the arguments which it is alleged support the desirability of 

a public prosecutor scheme. Three of such arguments were 

referred to at para~aph 379 of the Final Report. of the 1962 

Commission on the Po1i"ce as follows. "A much more far-

reaching suggestion concerned ~he responsibility which at 

present lies on chief officers of police in England and Wales, 

but not in Scotland, to'decide whether or not to prosecute in 

a particular case. We were asked by ~he Inns of Court 

Conservative and Unionist Society, the Magistrates' Association, 

the Justices' Cl'erks' Society and other wi tnesses to recommend 

the introduction .in England and Wales of a system of public 

prosecutions similar to that in Scotland. The advantage a 

" . claimed for this were, first, that it would minister to good 

. relations between the police and the public if the decision to 

prosecute were placed in other hands; secondly, that it would 

be in the public interest to relieve the police of ·their 

present unregulated discretion in this matter; and thirdly, 

L. that ~ system of independent public prosecu tlon would make for 

t. 
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greater uniformity. in the enforcement of the criminal law. 

"Such a major change in the machinery for the administration of' 

justice in England and Wales lies doubtfully w.ithin our terms 

of reference, and we have not therefore received or sought the 

full and detailed evidence on this matter on which any 

recommendation would have to be based." 
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(1) "~_it would minister to good relations between the 

police and the public if the decision to prosecute 

were placed in other hands.l! 

12.28. Even under a public prosecutor system it would 

still be necessary for police to detect and investigate 

offences and in the majority or cases to take the suspect into 

custody and charge him before the matter were reported to the 

public prosecutor for his decision as to prosecution as is the 

case in Scotland., It seems to me most unlikely that police 

wcu~d find themselves more popular with a suspect who has been 

arrested, Q.uestioned and charged by them n:erely beca.use they 

were compelled to abdicate the final responsibility as to 

whether or not to proceed with the prosecution. 

(2) "That it would be in the public interest to relieve the 

police of their present unregulated discretion in the 

matter." 

12.29. To refer to it being in the public interest to 

relieve the police of their discretion is perhaps begging the 

Q.uestion. The important point seems to be to consider how 

wide or restricted is that discretion and therefore whether or 

not it is unregulated. It is,' in my View, and rightly so, a 

discretion which is in fact well regulated. Police officers 

are not uniQ.ue in disl;king criticism particularly so if that 

criticism is well founded'am likely to a:f'fect their career. 

Hence any police officer of whatever rank ine~ercisillS' a 

dlscretion.whether or not to:prosecute would have in mind the 

possible criticism which his decision may give rise to not 
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only from his superior ofiicers but from the Courts. It must 

be remembered that quite apart from the very real sanctions 

that can be imposed on an officer by virtue· of the Police 

DisQ,ipline Regulations, there is additionally hi.s liability 

both in civil and criminal law for unlawful acts on his part. 

12.30. Even under the Scottish system police have a right 

to arrest and cru~rge a person without prior reference to the 

procurator fiscal. This' was explained in the Second .Report of 

Criminal Procedure in Scotland (Comnd' 6218) published 'in' 

October 1975 at paragraph 3.07 as follows: 

nAt present 'the rule is that (apart from certain 

statutory exceptions) an arrest must be accompanied by 

a charge, (Chalmers v HM Advocate 1954 JC 66',78) and 

that therefore a person may be arrested only when there 

is sufficient evidence to "Charge him. Evidence suf"ficient 

to charge means evidence sufficient to report to the 

procurator fiscal. The accused will be charged in Court 

on a writ at the instance of the procurator fiscal. and 

not on the police 'charge', but this latter does 

represent a vital step in pre-trial procedure. A person 

can, of course, be 'charged' by the police without being 

arrested, but the converse is not true." 

12.31. I set out below the methods by which the decision 

of police to pros,ecute is in fact· regulated: 
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(a) The Prosecution 0'£ O'£'£ences Regulations 1946 (at 

present under review) require the Chief O'£ficer 

of Police 'to report to the Director every o'£fence 

punishable by,death; every of'£ence, in respect of 

which the prosecution has by statute to be undertaken 

by o~requires by statute the consent of the Director; 

every indictable case in which the prosecution is 

wholly withdrawn or not proceeded with within a 

reasonable time; , every case inwhic'h a request for 

information is made by the Direetor; every case in 

which it appears to the chie'£ officer of police that 

the advice or assistance of the Director is d,eslrable. 

Additionally, the Regulations require certain 

specified of'£ences to be ,repcirted to the Director. 
I 

(b) Circulars 0'£ guidance or direction issued by the 

Home O'£fice toChie'£ Officers of Police (e~g. Home 

O'£fice letter of 7 December 1970 under re'£. 

TRA 66 108/3/21 'on the question 0'£ pros'ecuting in 

cases 0'£ cleath by dangerous (now reckless) driving 

where the deceased is a relative of the accuseq). 

(c') Guid,ance issued b;r the Law Officers (e.g. Attorney 

General's recommended guidelines on identification 

cases (Hansard 287-289 27 May 1976). 

(d) Metropolitan Police General ,Orders which provide 

(i) That no charge may be preferred unless it has 

first been investigated by an officer ho~ding 

the substantive rank of at least Sergeant and 
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. in serious cases Inspector (Section'23, 

paragraph 6). 

(ii) No charge is to be accepted unless the 

investigating officer is sat'isfie,a. the 

charge is suppor.ted by credible evidence 

and must exercise 'an independent judgement 
. ' 

(Section 23, paragraph 7). 

(iii) Any case of an. exceptional character or ot 

an unusually contentious nature must be 

reported without delay by the Station 

Officer to his immediate superior (Section 

23, par~graph 13(4)). 

(iv) Additionally, the following types of cases 

must be submitted to my Solicitor's 

Department for advice and representation: 

(a) all cases where legal or evidential 

difficulties are likely to arise 'or 

the facts are of a complicated nature 

(b) any case where the prosecution depends 

on the correctness of visual 

identification of the defendant which 

is likely to be disputed 

. (c) where'for any other reason the Chief 

Superintendent is of the opinion that 

legal advice and representation is 

necessary 
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(.d) where the Magist.rate informs 

police that he considers it necessary. 

Similary, legal advice and representation 

has to be obtained by officers from m~ 

Solicitor's Department where it is known 

that a case will be committed fer trial 

in ca.ses of: 

(e) conspiracy to commit any offence or 

to defraud 

(f) rape, buggery, procuration or 

abduction 

(g) sexual assaults involving children 

or young persons 

(h) unless the 'facts are entirely straight­

forward - any other offence triable 

only on indictment or any offence 

involving forgery, criminal deception 

or false accounting, arson or where a 

large number of offences are involved 

(Section 25, paragraph 172). 

(v) Additionally, the work of all officers is 

carefully supervised 'by their superior 

officers to whom they can always turn for 

advice. 

(vi) The discretion to prosecute is furth~r 

regulated from outside the force by the 

knowledge not only thE!t Court.s can \\~ri ticise 
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.the a.ctions and decisions of police officers 

but by the knowledge of o~ficers that they 

can find themselves proc.eeded against in the 

criminal and civil Courts by accused 'persons 

who consider that they have been unlawfully 

treated. 

The Courts themselves have power to intervene 
. 

on the application of any person who .. 

considers that police are misusing their 

decision to prosecute or to re~rain ~rom 

prosecution (R v Metropolitan Police 

Commissioner ex parte Blackburn 1968 2 QB 

118 and R v Metropolitan Police Commissioner 

ex parte Blackburn (No.3) 1973 1 QB 241)). 

(3) "That a system of independent public prosecution would 

make for greater uniformity in the en~orcement of 

criminal law." 

12.32. I do not consider that countrywide uniformity in 

the e~orcement o~ criminal law is neces~arily desirable but 

in any event it is certainly not attainable. It is a ~act 

that o~fence patterns differ ~rom area to area as does Courts' 

attitude to certain o~~ences and police manpower to prevent 

and detect o~fences. It is therefore a natural conse~uence 

that prosecution policies should vary so that, ~or example, an 

area which suffers a high rate of vandalism demands a hi.gh 

rate of police activity in respect o~ such o~fences and a 

conse~uential higher. rate of prosecution than an area with a 
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lower incidence. Discretion itself of course gives a liberty 

limited in a greater or less degree of deciding as one thinks 

fit and any discretion is always open to charges of partiality, 

malice,lack of uniformity and oppression. 011e thing is 

certain and that is that the exercise of a discretion cannot 

please all the people all the time. It is difficult to see 

how the transfer of the decision to prosecute from police to 

a national public prosecutor would result in any greater 

uniformity'than at present. It is obvious that there would 

have to be a considerable deal of delegation to junior 

prosecutors throughout the country ani they would be bound to 

be affected and correctly so by local conditions in their area. 

Other arguments have been put fo~ward elsewhere which it is 

alleged support the desirability of a public prosecution scheme 

and I shall mention them and my view on them now. 

12.33 .. (4) A Report by Justice "The Prosecution Process in 

England B.nd Wales" published in 1970 suggested that investiga-

tors cannot achieve the ~ecessary detachment and are ill­

equipped by outlook and training to weigh up the factors in a 

decision to prosecute or not. Most police officers investiga­

ting a case who are faced with a decision whether or not to 

prosecute will have had wide experience in the courts. They are 

in any event continually supervised in their work by senior 

officers who have extensive knowledge of the practical applica-
" 

tion of crimina.l law, local conditions al".d other factors which· 

have a bearing on a decision to prosecute. Police officers are 

trained not to allow personal feelings of sympathy or dislike 
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to sway their decision but to base their' deci si on on. the 

evidence available which can be put be~ore a Court. Under our 

present system police o~~icers are directly responsible ~or a 

decision to prosecute. As a result not only are their 

decisions open to criticism by the Courts but they are subject 

to the very real sanctions o~ civil and disciplinary 

proceedings. As I indicated at paragraph 9.10 where a 

I : complaint is made against a police of~icer there is now 

superimposed on the investigation the, completely independent 

review o~ the Police Complaints Board. 

I . ... 

12.34. An extensive programme of training in legal and 

operational matters is provided ~or Metropolitan Police 

o~~icers by way o~ initial training and subsequently in 

preparation ~or promotion examinations and also by way of 

updating courses. In addition to courses provided at Bramsnill 

Police College, the Metropolitan Police training school at 

Peel Centre provides courses throughout the year for uniform 

and C.I.D. Metropoiitan Folice o~~icers as well as of~icers 

~rom provincial and ~oreign police forces. An indication of 

the extent of' such courses and the number o~ o~~icers 

attending thf3m is provided in my Annual Re;;port to the Home 

Secretary ~o:t' 1977 • 

12.35. Each month the Solicitor's Department o~ the 

Metropolitan Police produces a digest o~ the recent and more 

important law reports af'~ecting police work which is 

distributed to appropriate headquarters st~~" Every three 

months a ~ur'ther digest of' such law reports .o~ particular 
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interest to all police officers is distributed throughout the' 

Metropolitan Police Force on a divisional basis • 

. . 12 ~3§";-'-(5) A further argument, put forward in favour of a 

public prosecutor scheme is that if a trained legal mind had 

considered the evidence on which a decision to prosecute had. 

been made there would be less acquittals and the inst~nces 

where cases wer~ stopped by judges at the end of the ~rosecu-

tion evidence would be far less. Indeed, a former Minister of 

State at the Home Office,' Mr Alexander Lyon, in advocating a 

change to a national system of public prosecution said tl\at 

when cases which have been through. the Court were reviewed by 

the Home Office he was repeatedly struck by the feeling that 

new evidence which was no·t cons idered by the Court could have 

been available.at an earlier stage if some critical independent 

judgement had been applied ·to the statements .. In answer to 

this i.t must be realised that no trained legal mind can in anY' 

particular case rule. out the possibility of an acquittal, but 

at best can give the opinion whether or not there is a prima 

facie case to answer. 

Cases on indictment are sometimes stopped by a 

judge at the end of the evidence presented by the prosecution 

on the basiS of ther.e· being insufficient evidence but that 

has seldom anything to do with the ini·tial decision to 

prosecute but usually because of the. absence or disappearance 

of a witness or witnesses or because a witness or witnesses 

are not prepared (either through genuine loss of memory or 

through fear or other. reasons), to repeat verbally what is 
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contained in their written statements. No critical judgement 

by an independent prosecutor can avoid that situation. 

Moreover, it must not be.forgotten that in every case which is 

to be committed for trial a critical indepen~ judgement 

is made of the ev·idenc.e for the prosecution because no 

defendant can be committed·for trial unless either the 

Magistrates' Court is'of the "opinion on consideration of the 

ev~dence and of a statement of the accused himself that there 

is sufficient evidence to put the accused on trial" (Sec.tion 7 

Magistrates' Courts Act 1952) or if the accused isl~gally 

represented, with the agreement of the,Court, the prosecution 

and the accused's lawyer, the Court may ~ommit an accused for 

trial without considering the evidence providing (inter alia) 

. the Court is 'satisfied that the defendant's lawye~ does not 

wish to submit that there is insufficient evidence to put the 

accused on trial (Section 1 Criminal Justice Act 1967 and 

Rule 3 Magistrates' Courts Rules 1968). 

12.38. I certainly fail to understand Mr Lyon's 

contention that further evidence may be disclosed at an 

earlier stage if some critical. ind:ependent judgement had been 

'applied to the statements of witnesses at a time when the 

decision to prosecute had been made. Under our present 

system the prosecutor has to make his decision as to 
• 

prosecution on the evidence available to him a~ the time of 

that decision. By the time the trial has ended the defence 

ha~, of course, been made public. Apart from the requirement 

(which Qan be and is fre~ent1y waived by the Court) on the 

defence-to disclose alibi evidence within seven days of the 
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committal the defence can and in fact does make use of its 

freedom of silence. Moreover, if an accused's legal 

representatives who have had an opportunity and. should, if 

they are conscientiQus, make a critical judge,ment of the 
, 

prosecution evidence before or at the committal proceedings 

prefer to advise their client to shield behind ,a shelter of 

silence it is difficult to see hDwa prosecuting lawyer would 

be in any stronger position than a police officer. 

12.39. It is pertinent to reflect that in very many cases 

where it is alleged that a conviction has resulted in a 

'miscarriage of justice the evidence ~ been considered by a 

trained legal mind before trial on behalf of both the 

prosecution and the defence and that had such legal expertise 

available to the prosecution considered it justified it would 

have been a simple matter albeit that the initial decision to 

prosecute had been taken by police to offer no evidence either 

at committal or at trial. Indeed, it is very rare in any 

case of alleged miscarriage of justice where the trial is on 

indictment to find that the evidence had not been considered 

both by a prosecution and defence 1 awyer prior to commi~. 

12.40. The argument which suggests' that a public 

prosecutor system would reduce the number of acqui t,talsis 

not borne out b¥ a comparison between the overall figures for· 

prosecutions in England and Wales and those fn Scotland. The 

figures used are taken from the HomeOftice Criminal 
" 

Statistics for England and Wales 1976" and the Scottish H,ome 

and Health Department Criminal Statistics 1976 respectively 

" 
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with the appropriate page numbers qu~ted. The total number of 

defendants proceeded against in Engl~nd and Wales (including 

thQse cQmmitted for trial) was: 

Indictable affences 

Non-indictable offences 

456,693 (p.l06) 

1~7.53,246 (p.116) 

2,209,939 

The'total number ,of defendants found guilty at Magistrates' 

Courts was: 

Indictable offences 

Non-indictable offences 

and at Crown Court 

359,267) 
) (p.2l9) 

1,636,446) 

56,236 (p.297) 

2,051,949 

giving a conviction rate for all courts in England and Wales 

of 92.84%. 

The Scottish cr:Lminal courts dealt with a total of 224,246 

persons, agains1; whom a charge was proved in 207,403 cases' 

(P.G) giving a \convic~n rate for all courts in Scotland of 

92.42%. 

Even if one takes figuJ.',es for the more serious offences for 

both countries dealt with in the hi~her criminal courts there 

is only a marginal dl,fference in the conviction rate. Thus 

the total number of defendants for trial at the Crown Court in 

England and Wales was 67,975 of whom 56,236 were found guilty 

(p.230) giving a conviction rate of 82.72%. The total number 

ot: persons:for trial at the higher criminal courts in Scotland 

:"- was 3,761 against . whom a charge was proved in 3,167 cases 
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(p.32) giving s. conviction' rate of 84.21%. 

In Scotland, except for those few instances where the right of, 

private prosecution still exists' (Chapter .31 Criminal 

.Procedure in Scotland (Second Report) Comnd 6218), no , , 

prosecution takes place without the prior appr.oval of the 

procurator Fiscal. It has ,been sugges.ted in some' ,!uar.ters 

that such a system lessens or even removes the possibility of 

ca~es of 'alleged ~iscarriage.pf justice. Such cases have 

occurred in SCQtland i~·the past and no doubt will occur in 

the future; I -l:lave seen no evidence to suggest·, that the 

. proportionate number of such cases is any less in Scotland than 

in England and Wales. 

12.41. Although I do not suggest that this is necessarily 

the case in Scotlands in any system where the decision to 

prosecute is removed from police hands, there is .the danger 

that police officers may tend to arrest more readily without 

sufficient consideration of the circumstances, knowing that the 

decision for a sU'bse,!uen~ prosecution is not in their hands. 

In England and WaleS this danger is lessened because of the 

greater accountability of police officers. In Scotland if an 

arrest by a police officer is challenged in the civil courts 

as wrongful, it must be shown not merely that it is unlawfUl 

but that the officer was acttlated by a malicious motive. In 

Englanc. and Wales, 'h.ow!3ver, the fact that the officer was 

acting in good faith ~r without malice is no answer to a civil 

action for damages for ,an unlawful arrest. 
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12.42. One of.the clear conclusions drawn'~Y the 

Metropolitan polic~ Solicitor and the Assistant Commiss~one~ . 

(Crime) when studying the·District Attorney system during 

their visit to the United States thi&.year,was that police 

officers there, knowing that the decision as to prosecution 
< ~ ~ 

was in the hands of the·District Attorney, were not exercising 

that care and responsibility in making arrests or their' 

enQuiries leading to arrests that one would expect:had they 

themselves had the ta~k of making the decision whether or not 

to prosecute. In addition it was noted that many police 

officers considered that ·cases· for which they had produced 

sound evidence were either not prosecuted by the sometimes 

inexperienced staff ,of the Districtittorney on the grounds 

that the cases lacked "prosecutorial Qualityll or if the 

District Attorney's staff did prosecute it was often for an 

offence of a minor nature compared with the evidence •. This 

lack of correlation between those engaged in obtaining 

evidence and those making the decision to commence- pro.ceedings 

undoubtedly had a dangerous demoralising effect on police 

officers who felt that work on the,ir part was·, so' often without 

• . 'purpose. 

I·' , 

What would be the cost of introducing a system of a public 

prosecutor so far as the Metropolitan Police District is 

concerned? 

12.43. Wi th inflation continuing i.t would, I feel, be an 

extremely difficult exercise to attempt such an estimate in 

. financial terms. However, some estimates can be made in 
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legal manpower terms. Because of'the difference between the 
. 

English and Scottish systems it follows that any estimate must 

be very rough but sufficient to give some guide. In 1977 . 

the establishment of the Procurator Fiscal's offfce for the 

Glasgow and Strathkelvin area consisted of 41 professional 

members and 140 non-professional members. During that year a 

total of 61,009 reports were received by t~e Procurator for 

that area. These figures give an average report load for each 

professional member of 1488 or an average of 436 for each non­

professional member. In 1977 the number of persons proceeded 

against in the Metropolitan Police District was 359,092 and 

the number of persons cautioned was 27,824 giving a total of 

386,916. That total only represents those cases where action 

was taken against persons whether by way of prosecution or 

caution and does not include those cases as does the report 

figure for Glasgow and Strathkelvin, where the Procurator 

considered the possibility of proceedings but decided against 

proceedings. However, even using those figures, if the s~~e 

legal staff ratios used in Glasgow and Strathkelvin were used 

for the 1977 Metropolitan Police District figures a total of 
. . 

260 profeSSional staff and 887"riori=professional staff would be 

required as against legal staf~ in post in the Metropolitan 

Police Solicitor's Department for 1977 namely, 49 profeSSionals 

and 137 non-professionals, a total staff increase of 961. 

12.44. Looking at staff' figures from another angle the 

49 professionals and 137 non-professionals of the Metropolitan 

Police Solicitor's Department handled a total of 35,055 cases 

in 1977 giving an average load for each professio~,l .member 
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of 716 caseS or for each non-professional member of 256 cases. 

If every case for 1977 in which proceedings were taken in the 

Met~opolitan Police District (359,092) and persons cautioned 

(27,824), a total of 386,916,'had been handled by the 

Metropolitan Police Solicitor's Department then on the same 

ratio a total of 540 professional, staff and 1511 non-

professional staff would have been required for the 

Metropolitan Police Dis~rict alone, a total starf increase of 

1,865. Again, these figures only take account of those cases 

where some action by way of prosecuti'on or cautioning took 

place. 

12.45. A further estimation can be made on population. 

The estimated population of Glasgow and Strathkelvin is 

887,455, that of the Metropolitan Police District (ignqring 

the nine million tourists who vlsitLondon annually) 7,446,000. 

If the Procurator requires a professional staff of 41 and non­

professional staff of 140., the Metropoli tan Police District 

would require a professional staff of 344 and a non­

professional staff of 1,174. 

12.46. To summarize these t~ee 'alternative estimates 

as against the Metropolitan Police Solicitor's staff in post 

in 1977 of 49 professionals and'137 non-professionals there 

would be required: 
Profe'ssional Non-professional 

Based on work load of Procurator 
Fiscal for Glasgow'and 
Strathkelvin 
Based on Metro19olitan Police 
caSe load 1977 
Based on population 
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260 

540 

344 

887 

1511 

1174 
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I cannot ~lt forward those f~gures as necessarily representing 

'an accurate estimation-of the-number of legal staff required 

but they are a sufficient guide to indicate that a.n enormous 

increase in legal staff would be necessary. That increase 

would be reflected not only in the actual salaries pai~ to such 

additional staff but in the cost of pension provisions, office 

equipment including law libraries and increased office 

_accommod:ation. 

In these estimates I have not taken into account 

those cases referred to the Director of Public Prosecutions 

, for advice on prosecution but since the total number of such 

cases (excluding complaints against police and miscellaneous 

matters) was in 1977 for the whole of England and Wales only 

7,877, those figures are comparatively insubstantial (those 

figures are taken from Hansard 7th February 1978 Written' 

Answers). 

12.48. The substantial increase which would would b.e 

required in legal manpower would not simply be a question of 

greatly increased financial expenditure 1?ut of being ,a~le to 

obtain such staff in sufficient numbers and most importantly 

ofsuf't'i.cient ability and experience to meet the reqUirement. 

It· might be argued by some that the vast 

expenditure involved in providing such an increase in legal 
" 

manpower would ,be in part off-set by the saving in police 

manpower and. time. In my ''View', there would be very little, if' 

any, such sav:ing because the pa~erwork; i. e. police reports 

and witnesses statements on which the decisions' were to be 
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made by a public prosecutor would still have to be compiled by 

police and all that would be taken from the police workload 

would be the actual decision whether or not to prosecute. It . 

is true that in some instances police attendance at Court 

would be lessened but only to be replaced by the more expensive 

lawyer. 

12.:50. It might be argued by some that the vast 

expenditure involved wou1d be off-set by the more effective 

preparation of cases or a reduction in the number of 

miscarriages of justice. The suggestion that cases might be 

more effectively prepared is not borne out by a compa.rison 

between the conviction rate$ in England and Wales on the one 

hand and Scotland on the other which I refer to in paragraph 

12.40 above. 

I What apart from cost would be the effect of introducing a 
, . 
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system of a public prosecutor in England and Wales? 

12.51 • It is relevant to remember that in the vast 

majority of cases the decision to arrest is made by an officer 

on the spot who sees an offence being committed and'the 

subsequent decision by police in such straightforward cases to 

carry that arrest' thr.ough to prosecution gives no rise to 

difficulty. 

12.52. Even an examination of those more complex cases 

where it is alleged that a miscarriage of justice has occurred 

it will be seen that in most of those cases either the initial 

decision to prosecute was taken not by po1.ice but by a. lawyer 

or where the initial decision to prosecute was taken by police, 
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the decision to continue the prosecution was, taken by a lawyer 
! 
usually before committa.l proceedings. Thus for example in the 

now wellddcumented cases of Mr Dougherty ~nd Mr Virag (Devlin 

Report on Evidence of Identification in Criminal Cases) in the 

former case a police pr~$ecuting solicitor and in the latter 

case the Director of Public P~osecutions was responsible for 

the conduct of the case prior to the committal proceedings. 

In a recent civil case against the Metropolitan Police where 

damages of £37,000 were awarded to a defendant who was acquitted 

at his trial the initial decision to prosecute was taken not 

by police but by the Director of Puplic Prosecutions. In 

Scotland of course every decision to prosecute is taken by a 

lawyer but alleged miscarriages of justice still occur. I am 

n'ot suggesting that in those or any other case of alleged 

miscarriage of justice the ·faul t can be said to be tha.t of a 

le,wyer but that, because other factox's are so often at play, 

it can be seen from past experience that the involvement of a 

lawyer in the decision to prosecute at an early stage in a 

case is unlikely to have any appreciable effect on a future 

possible miscarriage of justice~ 

12.53. Perhaps one of the most important advantages of a 

system where the initial decision to prosecute largely lies 

with police is that such a system provides an independence 

free from political pressure. I do not suggest for one moment 

that a desire to exert political pressure whether from left or 

right of the political spectrum exists now but the.possibility 

of such pressure in the future cannot be ignored. Such 

poli tical pressure would be more easily wielded if the 
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ini tial decision to prosecute was 'removed from police. The 

discontinuance of criminal proceedings for improper political' 

motives where those proceedings had been properly and with 

justification instituted by police is more difficult to 

disguise because reasons for the discontinuance have to be made 

public in Court. If the decision to prosecute was t'aken from 

police the existence, Qf' improper political motives could more 

, . easily' be stifled because there would be no proceedings to 

i ' discontinue. 

, . 
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SUMMARY 

12.54. I am of the view that the enormous cost of' 

establishing and maintaining a system of' public prosecution 

throughout England and Wales would produce a system of 

prosecution which would have little if any advantage and indeed 

some disadvantage over the system of' prosecution which, as I 

have described in this Chapter, is in operation within the 

Metropolitan Police District. 

5.5. 



CHAPTER XIII 

THE S~!!lS, STRUCTU~ AND ORGANISATION OF THE SOLICITOR'S 

DEP~~TMENT OF THE METROPOLITJL~ POLICE 

13.1. The status, structure and organisation of the 

Prosecuting Solicitor's Departments of police forces, where 

such departments exist, vary widely. My experience is 

confined to the Solicitor's Department of the Metropolitan 

Police and accordingly I shall restrict my comments to that 

Depa:rtment. The SOlicitor's Departne nt of the Metr apoli tan 

Police is not, as are the Prosecuting Solicitor's Departments 

of so~e provincial forces, solely a prosecution department; 

as I shall indicate later the work undertaken by the 

Department is of much greater scope. 

Histor;y: 

13.2. From the formation of the Metropolitan Police in 

1829 until 1935 the legal work of the Metropolitan Police was 

undertaken by private firms of solicitors f with the exception 

of those prosecutions which fell to be dealt with by the 

Director of Public Prosecutions. (The post of the Director of 

Public Prosecutions was established by the Prosecution of 

Off,ences Act 1879, although it was not until 1908 that the 
" 

Treasury Solicitor, who ,had acted as Director since 1884, 

transferred such prosecution work to the newly established 

office of the Dii"actor of Public Prosecutions). From 1870 

the private firm of solicitors who handled the Metropolitan 
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Pol~ce legal work were Messrs. Wontners. On 15 April 1935 

the then Commissioner of Police, Lord Trenchard, established 

the Solicitor's Department of the' Metropoli tan Police which 

took over the legal work, until then undertaken by Messrs. 

!' Wontners.The Department was headed by Mr. T. MacDonald Baker, 

previously a soiicitor in the Inland Revenue Department, with 
i -. 
{.~ 

1 .. 

,._,.. 
, 
I 
l • 

\ . 

I • 

I 

l , 

l. 

\ . 

1 
\ 
\.. 

I 
L 

an initial establishment of seven other solicitors and 

sixteen clerks. The purpose of the establishment.of the. 

Solicitor's Department was stated to be: 

(i) To undertake prosecutions on behalf of the· 

Commissioner (other than those handled by the 

Director of Public Prosecutions). 

(ii) To defend police officers involved in civil actions 

arising out of the performance or purported 

performance o~ their duties (e.g. actions alleging 

wrongful arrest, ~alicious prosecutions etc.). 

(iii) To advise the Commissioner and his officers on any 

poli(:!e matters r~quiring legal advice. 

Since the initial formation 0),; i.:t2e,Soli~itor's Department 
.. 
both the size of the staff of the Department and the quan~ity 

{ , 
L.: of work has increased enormously. What follows is a 

L 
r ... 

i 
\ .. 

'.-, . 

description of the Solicitor's'Department as at the present 

time. 

, 13.3. Establishment and Salaries of the Depar~ment 

(as at 1 st April 1978 unless otherwise stated subject to 

. notes below) 
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Professional staff (all qualified solicitors) 

1 . Solicitor £14,991 (wi th efi'ect from 1.'1 .. 78 
rising by two furthe~ 
stages to £18,509) 

1 Deputy Solicitor £13,429 (with effect fro~ 1.1.78 
. rising by two further 
stages to £16~000) 

10 Assistant Solicitors £10,462 - 12,273. 

37 Seni-or Legal Assistants/Legal Assistants £4,296 - £10,152 

49 

Non-professional staff 

1 Senior Principal Legal Executive 

3 Principal Legal Executives 

8 Senior Legal Executives 

17 Higher Legal Executiv~s 

84 Legal Executive/Law Clerks ) 
2 Legal Executives/Executives:) 

4 Clerical Officers 

25 Clerical Assistants 

5 Personal Secretaries 

12 Shorthand/Audio Typists 

2 Paperkeepers 

-
163 

£9,057 - £10,809 

£6,791 - £8,729 

£5,937 - £7,032 

£4,842 :: .. ::-~ £5,718 

£2,549 - £4,579 

£1,698 - £3,280 

£1,543 - £2,608 

£2,708 - £4,04.5 

£2,335 - £2,790 

£2,482 £2,889 

~ 1. To all sa1arie~ should bl3 added London Weighting 
of £465 p.a. which figur~~ is under review. 

2. Authorisation was receivl9d on 28 April 1978 for 

the increase in the est~Jlishmentfigure of Senior 

Legal Assistants~egal Assistants from 37 to 47. 
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3. Non-professio'nal staff in post are 26 under 

establishment. 

The gradings used for the professional staff' tend 

'''. to be misleading but are the same gradings used for lawyers in 

the Civil Service, so that all the professional staff whether 
,-. 
J termed Deputy, Assistant, Senior Legal Assistant or Legal 

, . 

1 • 

Assistant are ,all fully 'qualified solicitors and as such 

officers of the Supreme Court of Judi~ature. Not being 

employees of. a Government Department they are not civil 

servants but thei,r terms and conditions of service a.~e 

identical with those of' civil servants 'with the exception that, 

unlike civil servants, they are not subject to transfer to 

} other departments. \ . 

j The non-professional statf are so named because 
L 

they are not qualified as solicitors. I·t .. -would, however, be 

i~ totally incorrect to describe them as not qualified. The 

r~ 
L:, 

I , 

more senior ot: the non-professional staff are without exception 

persons of' great experience who possess an outstanding knowledge 
! 

of criminal law •. Their expertise is held in high regard by 
-, 

both Senior Counsel and Judges. Their knowledge is in the 

main derived from a great many. years experience; 

additionally, Bome hold law ~egrees, one has been called to , . 
1 th.e Bar although being a member of the Solicitor' s I~Q\partment 

('" does not practice as a barrister, and many are qualified 

I 
L 

. , 

either from experience or examination as legal executives. 
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Status of the Solicitor 

13.6. The Soli,ci tor and the staff of his Department are 

employed by' me, •. ' In the same way as a client-solic! tor 

relationship exists between a client and solicitor in private 

practice, so also am I, as the Commissioner, the client of the 

Solicitor. In a police prosecution I am the sole client of 

the Solicitor, not the investigating officer. It is to me 

as Commissioner and not the investigating officer that the 

Solicitor has a duty. Accordingly, if acting in a criminal 

prosecution the Solicitor came across matters tending to 

indicate t~at the investigating officer had himself committed 

some criminal offence the Solicitor would, without hesitation 

and without any breach of professional duty to the 

investigating officer" sinc,e none exists, 'report that matter 

at once to me. I have heard the argument advanced that this 

client-solicitor relationship in a prosecuting authority 

could mean that the Solicitor 13 not a free agent and would 

allow a chief officer of police to dictate how the Solicitor 

acts. I can only speak of my experience as Commissioner and 

add to it the experience of my present Solicitor of.over 

thirty years in the Department and say that I have never 

placed any restraint nor has my present Solicitor or to his 

knowledge his predecessors ever experienced any restraint 

'placed upon the independence of the Solicitor ,and have never 

known any advice tendered either to prosecute or to offer no 

eVidence, or with regard to particular charges to be 

preferred or witnesses to be called for the prosecution; to be 

rejected. Al though the Solic1 tor and his staff give 
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investigating officers ever'y opportunity to express the ir 

view nevertheless the finE~l decision on the matters I have 

mentioned is always that of the Department and not mine or 

that of the individual officer. If a prosecuting sq1icitor 

outside the Metropolitan POlice District has ever found it I 
difficult to adopt an independent line it is not a 

difficu1 ty which has ever been experienced in too 501ici tor's 

Department of this Force. 

Scope of work of the Solicitor'~ Denartment 

This can conveniently be broadly divided into 

:five topics: 

(A) CI"iminal prosecution. 

(B) Criminal defence. 

(C) Civil proceedings. 

(n) Advice. 

(E) Miscellaneous matters. 

(A) Criminal Erosecution 

13.8. The Metropolitan Police Solicitor undertakes all 

police prosecutions in the Metropo1i tan Police District in 

~Magistrates' COUI"ts, Crown Courts and Appeal COUJ;"ts including· 

the House of Lords with two exc~ptions: 

(i) those prol~ecutions undertaken'QY the Director and 

(ii) those stratightforward cases which police prosecute 

without legal assistance in the Magistrates' Courts. 

(i) '.(Ihose undelt'taken by the Director are those referred to 

in tJ,le Prosecutl.on of Offences Regu1at ions 1946 (at present 

under review). ,As I have indicated elsewhere, it does not 
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follow that because I am required to report an alleged 

offence by those RegulatiQns to the Director that 1 t I 

automatically follows that the Director will assume 

r~~ponsibility for t~~ ensuing prosecution because t~e 

Director may request that that prosecution should be 

undertaken by the Metropolitan Police Solicitor~ 

(ii) Those straightforward cases which police :prosecute 

without legal assistance. Those cases are those excluded 

from the list set out at Section 25 paragraph l72(i) . 

Metropolitan Police General Orders. That list comprises: 

, lI(a) in all cases where legal or evidential di~~iculties 

are likely to arise or the facts are of a 

complicated nature; 

(b) in' any case, where the ·prosecution depends on the 

correctness of visual identification of the 

defendant which is likely to be disputed; 

(c) where for any other reason the Chief Superintendent 

is of the opinion that such aid is necessary; or 

(d) where the Magistrate info~s police that he 

considers it necessa~. 

Furthermore, where it is kn,own that a,case will be 

committed for trial, officers should seek legal aid for 

such committal instead of submi'cting a "soupll' report 

after committal in the following cases: 

(e) 

(f) 

(g) 

conspiracy to commit any offence or to defr.aud; 

rape, buggery, procuration or abduction; 
. , 

sexual assaults involving children or young persons; 
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(h) unless tl1e fac ts are entirely Istraightforward -

(i) any other offence tria'ble only 011 indictment; 

(ii) any offence involving forgery, criminal 

decep~ion or false accljuntinR; 

(iii) d.rson·; 

(iV) where a large number of offences are 

involved. " 

, . 

All' remaining police prosecutions are undertaken 

by the Metropolitan Police Solicitor.' The papers in respect 

of the prosecution which are undertaken by the Solicitor will 

reach him either before any decision to prosecute has been 

taken or after that initial decision has been. taken. In many 

cases such as complex frauds, licensing, gaming, lotteries, 

child neglect, immigration~ serious or difficult traffic cases 

where it 1s not thought that there is an urgent need to charge 

a person to enable a Court to decide whether or not the 

accused be remanded in custody or on bail and if so on what 

conditions police submit the papers to the 8.01iei tor. The 

Solici tor! c!3,n then ad.vise on the desirability or otherwise 

of instituting criminal proceeding"s, the sufficiency of the 

evidence, the scope of further police enquiries, and if 

proceedings are appropriate what charges or summons should be 

preferred. 

13.10. Mor.e usually, cases will be submitted to the 

Solicitor's Dep~rtment after a defendant has already been 

summoned or charged with an offence on police initiative 

without prior submission of the papers to the Solicitor's 
~, 
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Department. In such cases the papers are submitted to the 

Solicitor's Department with a report giving details of the 

defendant, the court at which he is to appear, with the date 

of ,the hearing and a resume of the facts which will include 

. any anticipated difficulties as to facts or law including 

details of previous convictions recorded against the defendant 

and prosecution wit~esses. Attached to the report will be 

copies of the statements of the witnesses obtained by police. 

Depending on the gravity or complexity of the case it .will be 

allocated by a senior solicitor either to himself or to a 

,junior solicitor working under him. The solicitor to whom 
. 

the case is allocated will read the papers and will be 

'concerned to consider a number of pOints, including the 

following:-

(1) to ensure that the existing charge or charges or 
" , 

summonses are correct both in substance and detail, 

(2) to consider whether the evidence which it is intended 

to adduce on behalf C?f the prosecution will support 

the ,charges or summonses already preferred, or whether 

~' . attempts should be made to obtain further evidence, '.: 

(3) to consider whether "or not in the light of the evidence 

and in the circumstances of the case charges additional 

to or in substitution of the original charges should be 

preferred. or whether, either because of lack of 

sufficient evidence or some sp ecial, reason, it is a 

case in which the prosecution should offer no evidence 

on any charge or summons against the defendant. This 
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is a decision which would be taken by a senior 

solicitor, but the Director of Public Prosecutions. 

would be consulted if the case is befo~e the 

Magistrates' Court to obtain his prior approval to 

the intended course, so that the Magistrates' Court 

can be so.infor~ed in.view of the duty of the 

justices clerk or the Court to send the Dir'ector a 

report of the case in accordance with Regulation 9 

Prosecution of Offences Regulations 1946 (at present 
.,' 

subject to review);' 

(4) to consider what witnesses to call and whether those 

witnesses should be warned to attend court in person 

to give their evidence orally or whether, subject to 

the approval of the court' and the defence, their 

evidence cculd be tendered in writing under the 

provisions of Seqtion 1, 2 or 9 of the Criminal 

Justice Act 1967. In the latter case whether the 

witnesses' statements are in a suitable form fur 

service or whether fresh or additional statements 

should be obtained fl'om thein, 

(5) to consider, if the case .is one which is triable 

either way, what representatioris should be made to the 

Magistrates' Court as to mode of trial, particularly 

bearing in mind (a) the gravity or otherwise of the 

offence, (b) the defendant's previous convictions and 

(c) the power of punishment of the Magistrates' Court. 



13.11. In considering all these matters the officer in 

charge of the case is given every opportunity to express his 

1 vi ews but the ultimate decision is that of the Solicitor acting 

on'my behalf as Commissioner and not that ot: the individual 

officer. In cases ot: difficulty the solicitor preparing the 

case is always able to consult the more senior and experienced 

solicitor under whom he works and, if necessary, the case will 

be referred to the Deputy Solicitor or the 'Solicitor himself. 

Criminal Prosecution in Magistrates' Court 

13.12. When the solicitor to whom the case was allocated 

has considered all the matters I have referred to and giVen 

instructions to the officer accordingly, that so~ici~or will 

then prepare instructions for ,the advocate who will conduct 

the case at the Magistrates' Court. Those instructions will 

cover all the matters referred to above and in particular will 

draw the advocate's attention to any difficulties of fact and 

law and refer the advocate to the relevant statutory and case 

law. The advocate at Court may be a solicitor'from the 

Solicitor's Department or Counsel instructed on a fee basiEJ. 

I deal with the topic of' advocates at Magistrates' Courts at 

paragraph 13.26. It is only rarely that an advocate from 

the Sol ici tor's Department will a tt-enQ. Court to pro.secute a 

case which he has pre~~pedhimself. The reason for this is 

that the size of the Solicitor's Department and the volume of 

work which it handles would not permit this method of operation. 

However, it has the advantage that a case coming into the 

Solicitor's Department, even one of a comparatively straight~ 

66. 

,i 



, . 
! 

J . 
r' , , 

, 
I 

\ 

· " 
1 

L 
L 

I 
l. 

· . 

· ... ~ .... 

I. •. 

----------------------

U ferward nature, is censidered twice ever by two. legally 

qualified peeple, that is by the seliciter who. ,has prepared 

the case and by the advecate, be he a seliciter frem the 

Department er Ceunsel. 

Criminal Presecutien in Crewn Ceurts 

13.13. These case's reach the Seliciter's Department in 

two. ways. Either they will be cases in which that Department 

represented pel ice in the Magistrates' Ceurt er they wil~ be 

cases in which the pelice· themselves ebtained a cemmi.ttal at 

the Magistrates' Ceu:r·t wi theut being represented by that 

Department. These latter cases are fer an historical reaso.n 

termed 'Seup' cemmittals. The intentien is that pelice sheuld 

enly deal with the mest straightferward cemmittals at 

Magistrate.s' Ceurts as indicated by Sectien 25 paragraph 172(1) 

Metrepelitan Pelice General Orders referred to. at paragraph 

13.8 abeve. The tetal number ef cases dealt with by the 

Seliciter's Department at the Crewn Ceurts in 1977 was 

15,350, an increase ef 862 frem the previeus year. It is 

nece~sar1 fer this purpese fer the Department to. maintain 

~ranch o.ffices at the Central Criminal Co.urt and ether 

lecatiens ef the Crewn Ceurt at.New~ngten Causeway, Knights­

bridge, Middlesex GUildhall, Willesden, Snaresbro.ek, Weo.dford, 

Kingsten, Cro.yden and Feresters Hall. ·In additien frem 

Snaresbreo.k stat'f are sent to. attend the Crewn Co.urt at 

Chingferd ani Chelmsford; fro.m Kingsten staff are sent to. 

attend the Crewn Co.urt at Surbito.n and GUildhall; and finally, 

staff are constantly attending the Cro.wn Ceurt at Sft. Albans" 



Reading, Newbury and Bow, but with regard to these last 

eight courts permanent branch offices are not maintained. Some 

of these locations are outside the MetrqpolitanPolice District 

but Metropolitan Police cases are dealt with there to relieve 

the burden of work in the Courts within the Metropolitan Police 
.,{ 

District. The offices at these Crown Courts are staffed by 96 

of the non-professional staff of the Solicitor's Department 

who are employed on duties in connection with the preparation 

and hearing of cases which have been committed for tr~al or 

sentence at the Crown Courts. Those offices at the Central 

Criminal Court, the Newington Causeway Crown Court and the 

Knightsbridge Crown Court are each under the control of a 

PrinCipal Legal Executive with a Senior Legal Executive 

Officer as his deputy, while the offices at Middlesex, 

Snaresbrook, Kingston and Croydon Crown Courts are each under 

the control ora Senior Legal Executive Officer. The head of 

the non-profes.sional staff' is a Senior Principal Legal 

Executive who i sresponsible to the Solicitor fo;:;;' the manage-. 

ment and direction ot those 96 non-professional officers and 

the remaining non-professional staff to whom I shall refer 

later. The Deputy Solicitor has overall responsibility to the 

Solicitor for his staff at the Crown Courts and as such is 

available to and does give daily advice to the senior non­

professional officers ~t those courts. 

When a case has been committed for trial there is 

still much work to be done, and this includes: 

(i) drafting of the indictment; 

68. 



, ., 

" . 

r-
• 

· , , · I 
" 

\. , 

I ' 

" . 

1. 

1 
\ 

( 

) 
\ . 

, ' 

i . 
r 
\ . 
, ., 
j 

\ . 

(ii) consideration of further police reports and 

additiot~l evidence received and. service' of 

notice of additional evidence if appropriate; 

(iii) giving directions to police as toinves~igation 

of alibis submitted by the defence; 

(iv) attenuXng pre-trial reviews where these are 

held; 

(v) liaising with Listing Officer as to suitable 

dates for trial bearing in mind witnesses' 

commitments; 

(Vi) notifying police of date of trial so that they 

can, in their turn, instruct witnesses; 

(vii) instructing and'booking Counsel to prosecute 

at the trial; 

(viii) generally conferring with Counsel on any 

matters of difficulty throughout; 

(ix) attending with Counsel at the trial. 

.. criminal Appeals 

In addition to the prosecution of those cases 

referred to a:bove, the Solicitor's Department handles all 

appeals from those cases to the appeal' Courts of the Crown. 

Courts, the Divisional Court, the Court of Appeal and the House 

of Lords. Such appeals would also include appeals from any 

~ cases in the Magistrates' Court in which the Solicitor was. not 
1 
\, . 

\. . 69. 



originally instructed. The 1977 figures for. such appeals are: 

Crown Court 

Court of Appeal and House of 
Lords 

2,874 

95 

Divisional Court (commenced) 30 

(B) Or~minal Defence in Magi,strates' Courts andCr.2!~ Courts 

13.16. If a police officer is prosecuted by a private 

individual for an alleged criminal of':f'ence arising out of the 

performance or purported per~ormance of his duty, it j,.s open 

to that officer, as in the case of any other defendant, to 

represent himself or to be represented by a lawyer of his own 

choosing. It is open to the officer to re~uest that he be 

represented by the Metropolitan Police Solicitor and this 

requeet is usually granted. If on the other hand the officer 

was being prosecuted not by a private individual but by police 

or if the 'officer was suspended ~nder the police discipline 

code then the Metropolitan Police Solicitor would not act fo!' 

him. Where the Metropolitan Police S-olicitor ia acting for the 

off"icer in his defence he is acting :f'or him in the officer's 

individual capacity and not' for me as Commissioner.';'~··· There is 

almost always, in sU9h a situation, a criminal prosecution by 

police arising from the same· circumstances against 'a. private 

individual in which the Metropolitan Police Solicitor' is 

instructed and so far IElS that prosecution is concerned the 

Metropoli tan Police Solic,i tor is act inK for :me as. 

Commissioner and not the individual officer. 
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(c) Civil Proceedinss 

13.17. ' As C~mmissioner I am vicariously liable under 

Seoleion 48 Police Act 1964 fO~ aJ..leged torts committed by my 

officers :tn the performance or purported performance of their 

duty. Plaintiffs alleging such torts by police officers 

sometimes commence civil aotions against me as Commissioner 

t alone, s omet~mes against the individual officers and myself 
, . 

jointly and so~etimes against the individUal offic~rs alone. 

In such proc eedings where. I am sued, the Metropoli tan Police 

Solicitor acts for me and it is almost always the in~ariable· 

pract.ice fo!' the Metropol'itan Police Solicitor to act for the 

officer as well, although it is always'open to the officer to 

be represented by any solicitor of his own choice. The 

( Metropoli tan Police Solicitor would not, howev1sr, act 'for the 

' .. ,,.. " officer if he had been suspended from duty. If the 

Metropoli tan Police Solicitor is act:tng both for me and the 

officer in such civil proceedings, then unlike the case with 

c~iminal prosecutions in which the Solicitor is acting. for me 

I alone the Solicitor is acting bot;h for me and the officer as his 
I, . 

l , 
I 
\ , . 

I-
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separate ~lients •. AccorqinglY, any information given to the 

Solicitor by the officer walld be confidential and could not 

be given to me without the Officer's consent. If, as a result 

of such information, it became apparent' to the Solicitor that 

there was a contli ct of interest between me and the officer 

Wllich could not be resolved then like any ·solicitor in private 

practi~e, 'the Met;oopolitan Police Solicitor could not continue 

to act for both of us.-;' I.n· such. circumstances arrangements 

would be ma.de for. the officer to be represented by another 
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solici tor of his own choice, not Ii member of the Solicitor's 

Department and the Metropolitan Police Solicitor would 

c antinu.e to act fo~\ me • 

,13.1.8. The Metropolitan Police Solicitor does not act for 

police in respect of ci vi1 c 1aims arising from a.11eged 

negligence with .regal'd to traffic accidents, personal injury 

or damage t'o:property. But he does act in respect of civil 

claims alleS'ing false imprisonment, malicious prosecution, 

assault, trespass, libel, detinue a~A conspiracy. 

13.19. The number of new civil actions commenced against 

police of the type in re.spect of which the Metr'opoli tan PoJice 

Solicitor does 'act for the last five years wel~e as :follows:' 

1973 27 

1974 

1975 

30 

34 

1976 53 

1977 73 

The total amounts (exclud ing legal costs) paid 

out in respect of such aGtions'for the last five years were: 

1973 

1974 

1975 

1976 

1977 

3 

2 

9 

7 

4 

£200 

£725 

.£2~68 

£7521 

£8082 

These figures.could, of course, fluctuate widely even as a 

result of one case. Thus in 1978 in one case alone damages of 

,£37,000' were awarded to the plaintiff. 
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It is worthy of note that the number of civil 

claims in respect of which payments were made' 'are very low 

when compared with the enormous num~er of persons whether, 

'arrested or not with whom police officers have dealings in any 

one year. HoW'ever, th;is remed~ to take civil proceedings 

against police provides a u'seful safeguard to any person who 

alleges tha.t police have acted in breach of' their powers. 

Cn) Advice 

13.22. In addition to advice given to police in connection 

with criminal prosecutions, the Metropolitan Police Solicitor' 

tenders advice to me, to the Receiver, 'to my officers and to my 

civil staff' on a great variety of topics concerning police work. 

It is not possible to give an exhaustive l;ist but such topics 

include: 

C a) policy matters 

(b) proposed new legislation 

(c). complaints against police 

(d) disciplinary pr'oceedings and appeals arising therefrom 

against police officers 

(e) conflicting claims on property coming into police 

possession where ownership is in dispute 

(f) police charities. 

(E) Miscellaneous matters 

13.23. The Metropolitan Police Solicitor provides advice 

and legal representation to police in connection with judicial 

"lor quasi-judicial proceedings not already mentioned (e.g. 

Red Lion Squa~e Inquiry, Confait Inquiry) applications for 
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injunctions for the return of property in police possession, 

industrial tribunals, inquests into deaths where it is 

anticipated that police action may, be criticised or misunder­

stood, applications to .the Divisional Court for orders of 

habeas corpus~ mandamus prohibition and certiorari. 

Legal work not undertaken by the Sol'icitor's Department 

Some legal work affecting police is not handled by 

the Solicitor's Department but has continued to be dealt with 

by Solicitors in private pract.ice, partly because it 'requires 

no specialised knowledge of police methods ana procedure and 

partly because it would entail retaining specialists in that 

work in the Solicitor's Department who could not so easily 

assimilate other legal work' in the Department. The work I refer 

to here is conveyancing, leasing and planning applications 

which arise from the vast amount of freehold and leasehold 

property in police possession such as police statio~s, section 

houses,. married quarters etc. owned by the Receiver in his' 

corporate capacity and civil claims against police arising 

from the use of police transport and personal injury to police, 

employees arising from their employment. 

S'tructure a,nd Organization of the Solicitor's Department 

(i) Professional staff 

The Department is headed by the Solicitor who is 

directly responsible to me for the professional and non­

professional s'taft' of his Department." The Solicitor is . 

particularly concerned in tendering advice both on law and 

l?olicy to me and the Deputy and Assistant Commi.ssioners. 
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The Deputy Solicitor is responsible for the running of the 

Department in the absence of the Solicitor. 

for all work undertaken by the Department at 

I 
He is responsible / 

the Crown Courts '" 

including the Appeal Courts and all 'c' Department cases. / 
The remaining professional staff are e~gaged as follows: 

'A' Department (i.e. licensing, gaming, certain offences 

against'morals (e.g. living on immoral earning.s, 

brothels) child care cases and public order). 

1 Assistant Solicitor, 2 Senior Legal Assistants, 1 Legal 

Assistant. 

'B' Department (Road Traffic Offences) 

~'.Assistant Solicitors, 1 Seni.or Legal Assistant, 1 Legal 

As·sistant. 

'e' Department (CID cases) 

5 Assj.stant Solicitors, 4 Senior Legal Assistants, 1 Legal 

Assist&!lt. 

! Civil Section 
'" 

r. 

'. . 

, :'~. 

2 Assj,stant Bolici.tors i 2 Senior Legal Assistants. 

Court of Appeal (Criminal Division) 

1 Senior Legal Assistant. 

The rem.aining Senior Legal Ass istants ,and Legal Assistants are 

available for work in any of the five sections referred to 

above on a te·mporary basis as pressure of work 'or the absence 

of' pepsonnel in those secticns through. sickness or leave 

dictates. 
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Advocates in Magistrates' Courts 

13.26. There are a total of 54 Magistrates' and Juvenile 

Courts in the MetropoJ~'i tan Police District with an average of 

3 separate courts in each, giving approximately 162 separate 

venues far courts of summary jurisdiction in the Metropolitan 

Police District. It follows that if police were to be legally 

represented in every case a vast number of advocates would be 

required. As some guide to the present system, in 1977 the 

total number of attendances by advocates on behalf Of'police: 

at Magistrates' Courts in the Metropolitan Police District was 

24,?45, an increase of 3,242 over the previou~~year. Those 

figures represent attendances on individual cases although one 

advocate may, and usually does ·have severa.l cases allocated to 

him on one day. It is quite impossible to cover that number 

of at."Gendances· by advocates from the Solicitor's Depar1iment 

and accordingly, Counsel are also instructed on a uaily basis. 

Those Senior Legal Assistants and Legal Assistants not engaged 

in the work of the five sections ref:er.red to above; attend 

Magistrates' Courts as advocates. Of the 24,545 attendances 

by advocates on behalf of police at Magistrates' Courts in 

1977, 14,110 were by Counsel instructed by the Solicitor's 

Department and 10,435 were by Solicitors from with-in the 

Department. . It was felt that this was an excessive use of 

Counsel for attendances at Magis:tI'ates' Court, a more 

acceptable. basis being for two thirds of those atte~¢l.ances to 

be covered by. Solicitors from the Department and one third by 

Counsel. 
/} 

For thi s re,ason an increase of 10 was obtained in 
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the. establishment of Solicitors in the Department of the rank 

Legal Assistant/senior Legal Assistant with effect from 

28th April 1978~ But as I indicate in the summary to this 

Chapter it is not an easy task to find staff of sufficient 

quality to fill available vacancies in the Solicitor's 

Department. 

(ii) Non-professional staff 

As' I indicated earlier, 96 of the non-professional 

staff are based at the various Crown Court locations in the 

Metropolitan Police District and are employed on duties in 

connection with the preparation and hearing of cases which have 

been committed for trial or sentence at the Crown Court. 

They are directly responsible to the head of the non­

professional staf':f', that is the 'Senior Principal Legal 

Executive who is himself responsible to the Deputy Solicitor 

for the management and direction of the non-professional 

staff. The remaining 40 non.-professional staff in post are 

employed in sections dealing with appeals, civil 1it'igation, 

'A', 'B' find 'c' departmental cases, the general office and 

departmental registry, library and file store. 

Summary 

13~ 28. Such is the present status structurea~d 

organisation of the Metropolitan Police Solicitor's Department. 

I referred, in my Annual Report. f'or 1977 to the Home Secretary, 

to the fact that members of that Department were' subjected to 

extreme pressure' of work. In 1977' the Metropoli tan Police 

Solici tor's Department with a: pI'ofessional staff of 49 handled, 
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a total of 35,055 cases. In that year the Director's 

Department with a professional staff of 63 handled 17,705 

cases. Comparisons are nQt always exact but it seems 

inevitable that even without any change in the system of 

prosecution there will need to be a considerable increase in 

the size of the Metropolitan Police Sol1e'1 tor's Depar,'tment if 

present trends continue. When vacancies occur in posts in 

the Solic'itor's Departmellt through retirement, resigna,tion or 

an increase in. establishment ,despi te the number of applications,' 

which may, be received, there remains a difficulty in filling 

. those posts because of the shortage of people of sufficient 

quality who are prepared to come into the public service. 
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CRAFTER XIV 
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, " 

, ' 

THE ROLE OF THE ATTORNEy'-GENERAL .AND 

THE DIRECTOR OF PUBLIC PROSECUTIONS 

The AttorneY-General 

14.1. The consti tut,ional p,osi tion of the Attorney-General 

as described i'n the Home Of'fice evidence to, the Royal 

Commission is now well established. 

By virtue of the Prosecution of' Offences Act 1879 

the Director is subject to the superintendence of' the Attorney­

General and as I understand it' f'requentlY cQnsults him on 

matters of' importance or difficulty. Otherwise with the 

exception of those cases the prosecution of which statutorily 

f require the fiat or consent of' the Attorney-3-enoral and those 

" 
i 
1 

in which the Attorney~General enters a nolle prosequi, the 

latter is not usually involved in decisions made by the 

Director. 

14.3. I consider the unique role of the Attorney-General 

as an important and useful ingredient in the constitution. It 

serves to ke~p the general administration of' the criminal law 

in England and Wales independent of" politics while exercising 

l a proper" supervision to prevent injustice in exceptional cases. 
\ .. 

I do not make any reco!IllJlendations for any changes 

in.his role. 

L. 
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The Director of Public Prosecutions -
It is I believe generally accepted that the 

revocation of the Prosecution of Offences Regulations 1946 

ali.dtheir replacement by the Prosecution of Offences 

Re~lations 1978 (whi(~\,h at the time of the preparation of this 

evidence have been laid before Parliament) and which specify 

amongst other matters those offences which have to be reported 

by chief officers of police to the Director is long overdue 

because it is sensible that the Director should be concerned 

only with cases of importance and sensitivity which merit his 

. attention and that he should not be burdened with cases which 

do not warrant his attention •. 

As I indicated at paragraph 12.3, the fact that a 

case has been reported to the Director does not mean that he 

will retain it and conduct any resultant prosecution because he 

·may, if it is a Metropolitan Police case, be content for it to 

be deal t with by the Metropolitan Pc)lice Solicitor or in the 

provinces by a prosecuting so1'ici tor •. 

In so far as the present Regulations allow, there 

has been recently a change in emphasis, certainly so far as 

this Force is concerned, in that many types o~ cases which were 

formerly prosecuted by the Director are now with his approval 

conducted by the Metr~olitanPolice Solicitor. This has 
" 

thrown a heavy, additional burden on my Solicitor's Department 

but it is obviously sensible since it has enabled the Director 

and his staff to concentrate more fully on cas'es of importance, 

.and sensit.ivity. 
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14.8. 
, '\ 

It has b~~en. suggested that the Director should be 
'., 

in overall charge of,\ some form of national prosecuting agency 

and so directly reBpo~nsible through local office,s, for every 

or the majority of pold.ce prosecutions •. Whatever migh~ be the, 

benefits or disadvantages of such a system'it would undoubtedly 

be seen as placing the iHrector in a cldser rela ti onship with 

police particularly at a ''.local level. As a result the valuable 

independent role which th{~ Director now fulfils J in connection 

with his decisions as to whether or n9t criminal proceedings 

should be instituted againsi::t police officers folloVling receipt, 

of' a report f'rom a chief of'f'icer of' police under Section 49 (3) 

Police Act 1964, would give t·he appearance in theory if' not in 

practice of being c onsiderabl~r reduced.' 

14.9. Beyond the agreed need f'or the replacement of The 

Prosecution of Offences Regulations 1946 I do not recommend, 

any changes in the role of the I'irectol' of Public Prosecutions. " 
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CHAPTER XV 

THE RIGHT OF PRIVATE PROSECUTION 

15.1 • The view is sometimes expressed that the number of 

private prosecutions undertaken is very small. If' by the 

term private prosecutions is meant all non-police prosecutions, 

this is certainly not the case because there are a great many 

prosecutions in which'police are in no way involved but which 

are instigated by various bodies, e.g. local authorities, post 

office, nationalised boards, inland revenue, NSPCC and so on. 

Even if one uses the term private prosecution to mean 
~'.-. .- ..... . ' 

:.pros ecut ions instigated by pri va te individuals or private 

(albeit publicly quoted) companies, the numbers of such 

prosecutions are not so small as is sometimes thought. 

Prosecutions by private individuals for common assault and 

(certainly in the Metropolitan Police District) private 

prosecutions for shoplifting are very large as I indicate later 

in this Chapter. 

It is sometimes suggested that the right 'of a 

private individual to institute criminal proceedings is too 

wide and should be further restricted or completely abolished. 

It···· is . my view that the right of a pri v~ te individual to 
" 

prQsecu.te, subject to the existing restrictions on such a 

right, should be retained for the reasons'I express below. 

I.t is not always appreciated that there already 

exist ( in my view rightly so) considerable restrictions on the 

82. 





right of private prosecution both direct and indir.ect. I set 

out below examples of those'direct and indirect restrictions • 

. ~ Q:irect Restricti ons 

" 
, 1 

(1) A magistrate before whom is laid an 

information which alleges the existence of evidence to support 

crim~nal proceedings ~s not compelled to grant a summons but 

in. ,the exercise of his judicial discretion can refuse to do so. 

~his ,is apparent from the use of the wore: "may" in' Sect ion 1 

Magistrates' Courts Act 1952. In R'v Bros 1901 18 TLR 39' 

thE~ then Lord Chief' Justice said that it was clear' II • • •• tha.t' 

jU!:ltices might in the exercise of their discretion r.efuse to 

is.sue a pummons, even if ther~' was evidence before them, if 

they considered to do so could be vexatious. II In R v 

Met:ropoli tan Magi stra te ex parte Bennion 1971 135 JPN 491 the 

Di v:is ional Court refused to grant an order of mandamus in a, 

case where a Magistrate had refused'to grant summonseS against 

Mr Peter Hain because it could not be shown that in exercising 

his discretion the Magistrate had taken extraneous or 'irregular 

matters ~nto account. This restriction applies of course 

whoever' the potent'ial prosecutor may be but i tis a useful 

check on attempts to mount vexatious, or f'rivilous prosecutions 

by, priva te individuals. 

(2) Criminal proceedings f,or certain offences can 

only be undertaken in s orne instance's by oreler of a ju.dge and 

in other instances by or by the direction of or with the 

consent of the Attorney General p the Solicitor Gener.al, the 
, 

Dire('~tor of Public Prosecutions or some o,~her off icial person 



I' 

or body. This is subject to the provisions of Section 12 

Criminal Jurisdiction Act 1975 which provide that where any 

enactment'prohibits the- initiation or carrying on of 

pr<?ceedings for any offence except, wi th the consent of by or . 

, 

for the arrest of a person for any offence or the· remand in 

custody or on bail of a person charged with any offenQe 

" 

15.6. The offences where the conse:o,t toOl' the initiation 

-of proceedings is required from or by some official person or 

body whether it be for e:g:ample the' Attorney General or some 

lesser official, are more numerous than is sometimes appreciated. 

I set out below ,soni'.3 of the more common or such 

offences although the list is far from exhaustive. 

(a) Judge 

- (i) Criminal libel against any person responsible for 

the publication of'a newspaper (Section.8 Law of 

Libel Amendment Act 1888). 

(ii) Proceedings in respect of any act purpoI,'ted to 

have been done in pursuance:- of the Mental Health 
.. 

II. 

Act 1959 except where'the consent of the Director 

of public Prosecutions is required (section 141 

f' 
Ments'l Health Act 1959) ~ 
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Attornel General and in some instances alteI'natively the. 

Solicitor General 

(i) Of'fences contrary to the Explosive Substances 

Act 1883 (Section 7 of' that Act) •. 

(ii) Offences contrary to the Public Bodies Corrupt 

Practices Act ~889 (Sec~ion 4 of that .Act). 

(iii) Offences contrary to the' Corruption Act 1906 

(Section 2 of that Act). 

(iV) Offences contrary to the Official Secrets Act 1911 

(Section 8 of that Act). 

(v) ·Ii~terj.ng def'ace~ coinage (Section 4(3) Coinage 

Act 1936). 

(Vi) Offences conc.erning the wearing of uniforms in 

connection wi.,th political objects, the 

prohibition ·of quasi-military organisations ani 

incitem~nt to racial hatred (Contrary to 

Sections 1(2)', 2(2) and BA Public Order Act 1936). 

(Vii) Offences contrary to the PulJlic Health Act 1936 

unless proceedings are uridertaken by the party 

aggrieved or a body whose function i tis to 

enforce the provisions of ·the Act (Section 298 

of the Act). 

(Viii) Offences contrary to the Prevention of Terrorism 

(Temporary Provisions) Act 1976 (Section 14 and 

paragraph 3 'Schedule 3 of the Act)" 
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(iX) Trespassing on the premises of' f'oreign missions 

etc. (Section" 9(6) Criminal Law Act 1977). 

(c} Director of Public Prosecutions 

(i) Of'f'ences contrary to the Incitement to 

Disaf'fection Act 1934 (Section 3(2) of' the Act). 

(ii) . Publication of obscene matter where the article 

is a moving f'ilm of' wid thOf' not less t.han 

sixteen millimetres (Section 2(3A) Obscene 

Publications Act 1959). 

(iii) Ill-treatment of' mental patients. b~ hospital 

staf'f' and sexual intercourse with a f'ema1e 

patient by a m~ of' the hospital staf'f' or who 

has custody 'of' the patient (S~ctions 126 (4) 

and 128(4) Mental Health Act 1959). 

(i v) Aiding, a"betting, counselling or procuring the 

suicide of' another or an attempt by another to 

commit suicide (Section 2(4) Suicide Act 1961). 

(v) Of'f'ences on board British-controlled aircraf't 

w~ile in f'light other than in or over 'the 

United Kingdom (Section 1 (2) Tokyo Convention 

Act 1967). 

(vi) Assisting a person who has committed an 

arrestable of'f'ence with intent to impeq,e his 

apprehension or prosecution (Section 4(4) 

Oriminal Law Act 1967). 
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(vii) Concealing informati on relating to an arrestable 

offence for reward and wasteful em~loyment of 

(viii) 

(ix) 

police time (Section 5(3) Criminal Law Act 1967). 

Offences by a man of buggery or gross indecency 

with another man or attempting to commit or 

aiding, aoetting, counselling, procuring or 

commanding the commission of such an offence 

when either of the men were at the'time of the 

commission of the offence under 21 (Section 8 

. Sexual Offences Act 1967). 

Summary' proceedings for offences under the 

Firearms Act 1968 (other than under Section 

22(3) or an offence relating specifically to 

air weapons) when proceedings not instituted 

wi thin 6 monthl3 of the offence (Section 51 

of the Act) e 

(x) Theft or crimina~ damage by a spouse of the 

~roper't:v of the other spouse or an attempt, 

incitement or conspiracy to commit such offence 

(Section 30(4) Theft Act 1968). 

(xi) Agreeing to indemnify sureties in crimi~al 

proc eedings (Section 9 (5) Bail Ac t 1'976). 

(xii) Offences relating to indecent photographs of 

children (Section 1 (3) Protection of Children 

Act 1978)., 



(xiii) Conspiracy contrary ,to Section 1 Criminal Law 

Act 1977 to commit /3. summary offence (Contrary 

to Section 4 of th8lt Act). 

(d) Other bodies or persons 

(i) The Commissioners of Customs and Excise in 

respect of offences contrary to the Customs and 

Excise Acts (Section 281(1) Customs and" EXcise 

Act 1952). 

(ii) Director of Public Prosecutions, or person 

authorised by the Traffic Commissi oner:-S .. Ol" -a 

C:hief Officer of Police or the Council of a 

county or county district in respect of 

offences re~ating to public service vehicles 

under Part III Road Traffic Act 1960 

(Section 161 of that Act). 

(iii) The Secretary of State or a police constable 

with his authority in res~ect of offences of 

using or keeping vehicles without an excise 

licence or at a lower rate than applicable 

and misuse of trade licences (Section 28(2) 

Vehicles (Excise) Act 1971. 

(iv) The party aggrieved or person on his behalf 

in respect of the offence of common assault 

. (Section 42 Offences Against the Person Act 

1861). 
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15.8. (3) Even if a prosecution has been commenced by a 

private individual the Director of Public Prosecutions is 

empowered (as in any prosecution) t'o'take 'over the prosecu-tion 

(Section 2(3)' Prosecution of· Offences Act 190H). The Directo:p" 

would then be entitled, if he.'saw fit, to discontinue those 

proceedings by offering no evidence aga,inst the defendant 

(Turner v D.P.P. Tim~s Law Report- 7th August 1978). 

Additionally, the Attorney General can terminate proceedings on 

indictment by entry of a nolle prosequi wi thout any cont:rol by 

the Court. 

Indirect restrictions 

(4) The defendant in a private prosecution has 

the same remedies open to him in civil proceedings as any other 

defendant who considers he! has 'b'een improperly arrested or 

maliciously prosecuted, namely, to institute civil proceedings 

for damages against the prosecutor, for which civil proceedings 

(subject to means) legal aid is available to him .. 

15.10. (5) Financial assistance from legal aid funds 

is not availaole to a private prosecutor but like any other 

prosecutor, if the defe,ndant is acqui tted, the private 

prosecutor is liable to have an ,order for the costs of the 

defence made against him whether on summary trial or on 

indictment. Of course, there exists the same power to make an 

order for costs 'in f'avour of the private prosecutor as in the 

case of' a prosecution instituted by police or any other 

authority (Sections 2, 3 ~~, 4 Costs in Oriminal Oases Act 1973) • 
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15.11. ~ RECOMMEND that subject to the existing 

restrictioIl3 on private prosecution the right should be 

retained. Many of the arguments in support of'the aboli tion 

of ' that right are less forceful when the extent of the 

existing restrictions are appreciated. I can perhaps support 

,that recommendation by considering woo t would be the position 

if that right were abolished. 
" . 

15.12. (a) There are cases where police decline to prosecute, 

sometimes on the basis that in the particular 

circumstances the offence is of a trivial nature 

or the party aggrieved is. as blameworthy as the 

offender, or it is considered that the more 

appropriate remedy lies in civil proceedings, or 

the possibili·ty of a conviction is too remote to 

justify the use of public time and money on a 

police prosecution. Nevertheless, this decision 

on the part 0"£p01ice no t to prosecute can give 

rise to a very real sense of grievance by the 

party aggrieved. In such cases, which are 

usually confined to cases of minor assault or 

road traffic accidents, the present position is 

that it is open to the party aggrieved to 

institute criminal proceedings subject to the 
" restrictions .I have referred to above. If the 

defendant in such:px~ioceedings feels aggrieved 

that although p.olice have declineo, to prosecute 

a private individual has seen fi:c to do so he 

go.· 
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has in particular the remedies provided by those 

indirect restrictions I refer to above. To 

remove this safety valve of the right of private 

pr()secution would un~oubtedly place greater 

pressure on police to undE!lrtake as police 

prosecutions those prosect!ltic~ns which are not 

considered justified in the public interest; 

15.13. (b) Quite apar.1t fr0m those cases I refer to at (a,) 

above, c i't'cum.stances might arise when it was 

alJ,eged that the failure of police! or a failure 

of some other official body·to prosecute in a 

particular case was due not to a reasonably 

formed decision but to some capricious corrupt 

or biased failure or refusal to prosecute an 

offender. The removal of the right of private' 

prosecution would remove what Lord Diplock 

described in Go~iet T Union ef'Post Off~ce 

Workers 1977 3 All ER at 97d as "a useful 

constitutional safeguard" against a refusal to 

prosecute for such reasons. 

15.14. (c) As I mentioned at paragI'aph 9.7 of the first 

part of my written evid~nce, ~t is no longer 

uncommon for a defendant prosecuted by police to 

apply for and obtain summonses against police, 

officers alleging assault ariSing from the 

circumstances of. the arI'est. The removal of 

the right of private prosecution would remove 
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this right by such a defendant to bring criminal 

proceedings agaiIl;st a police officer. 

Circumstances cplld ar ise where the evidence for 

a prosecution by police was overwhelming yet an 

officer had honestly but without authority 

exercised a power of arrest which he did not 

possess so that a technical assault had been 

committed by the officer, or al,ternatively that 

the power of arrest exercised was with proper 

authority but the.t there was a direct conflict 

of' evidence between the arrested person and the 

officers concerned as to whether or not excessive 

force had been used. Without, a right of private 

prosecution it would mean that the same prosecu­

ting authority would have to conduct the 

prosecution against the defendant arrested by 

police and the prosecution against the officers 

concerned in the arrest. 

15.15. (d) It is well known that the offence of theft from 

supermarkets and large stores by shoppers (in my 

view unfortunately but perhaps understandably 

termed shoplifting to distinguish it from theft 

by other means) is an offence of very frequent 

occurrence in London particularly so in the more 

popular shopping areas. The number of offences 

of'shoplit:ting' that are reported provides 

little indication of' the prevalence of such 
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of~ences since they normally only come to notice 

when an offender is apprehended. The number of 

'shoplifting' offences reported in the 

Metropolitan Police District during 1977 was 

27,348 an increase for that year of 11 per cent. 

The number of arrests for !shoplifting' was 

24,815 of which total 21,676, arrests resulted 

from a suspect being given into the custody of the 

Force by a member of the public. Although this 

Force is invariably involved in 'shoplifting' 

prosecutions by virtue of the charging of an 

alleged offender being carried out by police when 

the offender is given into custody, unless the 

case is of one of an,unusual nature or involves 

additional charges unconnected with' shoplifting'., 

it is the practice in this Force, unlike some 

provincial Forces, to encourage supermarket's and 

other large stores to undertake their own 

prosecutions ard most are prepared to do so. 

The reason for this policy is to reduce to some 

extent the vast number of, 'shoplifting' 

prosecutions which the Force would otherwise 

have to undertake. It seems to me that this 

policy of leaving such prosecutions in the hands 

of large stores so that the time and cost burden 

of auch prosecutions falls on them rather than, 

through the police, on the public purse, is not 
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SUMMARY 

15.16. 

unreasonable. Some of those companies have 

chosen, presum~~ly from a wish to reduce staff 

costs and for the more. effective sale of their 

goods, to display them openly in such a way that 

provides a high degree of temptation and which 

facilititates theft. To remove the right of 

private prosecution would thr'ow a considerable 

additional burden in such cases On the 

Metropolitan Police, particularly in view of the 

large number of 'such offences occurring in 

London. 

It is for these reasons that I RIDOMMEND the - .. 

retention of the right of private prosecution subject to the 

existing restrictions. 

94. 



w, 

! 
" 

'. 

\ . 

CHAPTER XVI 

(The' evl.dence in this and the following Chapter, being 
concerned with det'aj,led legal matters is that of the 

, ~ Metropoli:tan Police 6:01ici tor) 

E~ARATION FOR TRIAL 

Disclosure o~ .information prior to tria~ 

16.1 • At the time of the preparation of this evidence a 

Working Party consisting of representatives from the Home 

Office, the Law Officers' Department, the Director of Public 

Prosecutions' Office, the Solicitor's Department at New 

S.cotland Yard and the Association of ChieI' Police Officers is 

preparing a report for submissiqn to the Home Secretary and 

the Attorney General relating to the disclosure or information 

by the prosecution to the defence. At the same time a: Home 

Office Committee is considering proposals for the making of. 

rules as to the furnishing of information by the prosecution· 

under the provi.sions ·01' Section 48 Criminal Law Act 1977. 
! 

I 

express my views on disclosure '01' information prior to trial 

in this Chapter m~ndful that the Royal Commission will 

doubtless have before it in due course the detailed proposals 

of the Working Party and Committee referred to above. 

16.2. In dealing with this topic I'shall as far as 

possible deal with both summary trial and trial on indictment 

together because many of the considerations apply eq,ually to 

'both forms of trial. It might be argued that the same 
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considerations should alwayS apply irr~spective of the mode' 

of trial but I do not agree. The English system of criminal 

justice recogni ses that there are some offences I}ufficien'tly 

grave as to permi t only· of trial on indictment before a judge 

a.nd jury following committal proceedings, whereas other. less 

grave offences can be tried wi thou t any pre).iminary hearing 

in a Magistrates' Court. 

Summary trial is clearly intended to be what its 

name implies, a trial conducted with greater despatch'and less 

formality than in the case of a trial on indictment. It 

. therefore seems to me t~ be perfectly consistent with the 

dispensing of justice that in some respects different and 

less formal rules of practice should be applicable to the 

disclosure of information prior to trial in summary cases 

than in trials on indictment in exactly the same way and for 

the same reasons as different rules and practice apply in 

other respects to the two different modes of trial. 

Duty of Defence to disclose information prior to summary trial 

16~4. There is no duty on the defence to disclose any 

information to the prosecution prior to summary trial subject 

only to one exception of a very limited nature. 

16.5. This exception was suggested by the Divisional 

Court in Puglsey v Hunter 1973 2 All ER 10 wheretheltoord 

Chief Justice referring to road traffic offences where the 

defence intend to call. eyidence in support of spec ial reasons 

for imposing by way of 'sentence no period of disg,ualification 
• it 

ora. lesser period of disqual1f'icationthan would otherwise 
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be mandatory under Sec.tion 93 Road Traffic Act 1972 said 

". •• it may well be desirable to a~cept as the pr.actice in these 

eases that where the defence intend to call evidence to prove. 

fa.cts or medical opinion in support ot' a plea of spec.ial 

reasons, notioe ot' the nature of the evidence to be called 

.ought to be given to the prosecution at a sufficient inte~va1 

r- before the hearing to ·enable the prosecution to be prepared to 
, 
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deal with it. . It is not possible to require under sanctions 
, 

that such notice be given, but the desir.ability of it be.ing 

given speaks for itself, because if it is not given ~nd the 

prosecut~onfindthemselves faced with issues of fact arisi~g 

out ot special reasons whic~ they are n<;>t prepared t'or, the 

result inevitably will be an adjournment, possibly at the 

expense of t~e defendant who fails to notify. Accordingly I 

endorse counsel's suggestion that as a matter of practice in 

cases of this kind where evidence' is t'o be called· by the 

defence on thi~ issue, nO.tice of the nature of the evidence 

ought to be given in good time before the hearing". 

16.6. Apart from that one very limited exception 

referred 'to in pugl?ley v Hunter there is no obl-1gation on the 

-defence to discloSle any information to the prosecution prior 

to summary trial. 

16.7. If the defence raises a wholly unexpected issue 

in a summary trial which .the prosecution i~_.unable to rebut 
, \ 

then and there but suspect that if tim.e wereallQwed to 

in~estigate it, it might be revealed to be spurious and 

without .foundation (e.g. a previously unmentioned alibi 

97. 
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defence, section 11 Criminal Justice Act l.967 requiring notice' 

of alibi to be given applying only to trial on indictment) the 

prosecution can apply for an adjournment under Section 14 

Magistrates' Courts Act.1952. The Court can at its discretion 

grant such an adjournment so as to enable the prosecution to 

carry out further enquiries in exactly the same way as it can 

if the defence make an application if 1 t wishedii'o' '1nve'stigate 

some unexpected evidence adduced by the prosecution. As a 

general rule Magistrates' Courts tend to grant such 

applications for adjournments made on such grounds whether by 

the prosecution or the defence. 

16.8. Bearing in mind the desirability to keep the 

provisions for summary trial simple and uncomplicated I do not 

recommend that any duty of di sclosure should be placed on the 

defenc~ with regard to summary trial other than the existing 

exception referred to in Pugsley v Hunter. which I have 

referred to, preferring to place reliance on an application- under 

section 14 Magistrates t Court Act 1952 for an adjournment to 

meet an unexpected line of defence requiring further 

investigation. 

16.9. . Section 48 Criminal Law Act 1977 extends the 

provisions of section 15 Justices of the Peace Act 1949 so as 

to give power to make rules as to the furnishing of 

information by the'prosecution to the defence. I shall discuss 

that provision below when dealing with the duty of the 

prosecution to disclose information to the defence. I shall 

con:Cine myself here to only one aspect of that section. If 
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it is thought tAat the proviSions of that section are . , 
I .~. 

necessary,. as Parliament by enacting it clearly did, then in 

logic it might' be argued that in order to keep a proper 

balance between the prosecution and the defence any rules 

made under that section requiring in1'ormation to be given by 

the prosecution to the defence should b.e matched by rules 

under a similar section requiring. disclosure of information 

by.the defence to the prosecution. However, I do not 

recommend such a matching pro·vision in relation to summary 

trials preferring as I have already indicated for the. sake of 

simplici ty in summary trials to place reliance on an 

I " application under section 14 Magistra '4SS' Courts Act 1952 for 
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an adjournment to meet an unexpected line of defence requiring 

further investigation. 

Duty·of defence to.disclose information in respect of cases 

tried on indictment. 

16.10. So far as trial on indictment is concerned' the 

only obligation on the defence is that contained in section 11 

Criminal'Justice Act 1967 relating to an alibi which . 
prohibits a defendant without leave' of the court adducing 

evidence in support of an alibi unless he has given notice 

of particulars of the .alibi. before .th~ end of the prescribed 

period •. ,It is extremely rare. for a court to ref'u.se a 

defendant 'leave to adduce evidence in support -of an alibi.in 

cases where the defendaIit did. not supply particu1ar~ of ll:1.s 

alibi within the prescribed per1~4 (R v Sullivan 1971 54 
" . 

.Cr. App.i R 389) •. 
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16.n. If the defence raise a wholly unexpected issue 

in a trial on indictment which the prosecution is unable 

to rebut then and there but Euspect that if time were given 

to investigate it, it might be revealed to be spurious and 

without foundation, the prosecution is probably in an even 

more difficult position than in similar circumstances in a 

summary trial. It is true that a Crown Court has an 

inherent discretion to adjourn a trial (R v Castro 1874 9 

Q.B.D. 350) similar to the statutory power of a Magistrates' 

Court in Section 14 Magistrates' Courts Act 1952 but the 

inconvenience which arises if it becomesnecessa.ry to 

consider a.n adjournment of a trial on indictment is likely and 

right1y so to weigh heavily in the balance against an 

application for an adjournment. It is true that a long 

trial has sometimes to be unavoidably adjourned for a day or 

half a day to enable the Judge or Couns'el 'to attend>to some other 

urgent court engagement. But considerable inconvenience is 

caused to members of a jury and resultant delays in other 

cases if an adjournment for any longer period is granted to 

enable the prosecution to investigate an unexpected defence. 

The: proplem therefore seems to be as far as possible to 

remove the need for such an application at a trial on 

indictment but at the same time to avoid in the public 

interest the poss ibili ty tha t justic~ should not be done 

by the ~aisingof wholly unexpected issues by the defence 

wi thout any proper time being allowed for their investigation. 
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16.12. It is of interest to note that this problem is 

to a .certain extent recognised and dealt with' under the 

criminal justice system in Scotland· and indeed it has been 

suggested t~t the existing provi~ions in Scotland oe further 
, ' 

extended. Thus 'section 82 Criminal Procedure (Scotland) Act 

1975 which replaced s~ction 36 of the i887 Act of the same 

ti t1e provides "It .s'ha.ll not be competent for .the accused to 

state any spec'ial defenceunl.~ss a plea of special 'defence 

. shall be tendered'and recorded'at the· fi~st diet, or,unless 

cause be shown to the satisfaction of the 'court for a specia~" 

defence not having been lodge~ till a la t'er day which must 

in any case not be less than two clear days before the second 

diet". As indicated at paragraph 37.01 of Criminal 

Procedure in Scotland (Second Re,port) Comnd 6218 those special 

defences certainly include alibis, insanity, responsibility ,of 

another named person for the offence, self-defence and,that 

the crime was committed 'while asleep. It is of intere'st to 

note that the Committee responsible for that Second Report 

L say at paragraph 37.11 It. ~. it is clear that the omy pu~pose 
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of a special:,defence is to give fair notice to the Crown. 

Our view is that the element· of surprise in criminal trials 

should be reduced as f~r as possible ~nd that the main points 

at issue should be.c1arified.before any trial begin~. This 

means that notice should be given to, the Crown of defences 

such as coercion, neceaSi ty" provo;cation, diminished 

responsibil:i;ty and. others, 'which. are not'curr'erttlY recognised 

. as t spec ial defences r ." The Commi ttee we-mt on to' recommen:l 
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that the term 'substantive defence' should replace 'special 

defence' and that 'substantive defence' of which notice should 

be given to the Crown at or before the rirst diet, should be 

de~ined as-any defence relevant either to exulpate the 

accused or to reduce the quality of the offence charged". 

16.13. The recommeniations of the Committee in that 

I 
I 

respect seem to me to be eminently sensible and ones which in 

the interests' of justice should be incorporated in the English 

legal system. Acco'rdingly I RECOMMEND that if at tria"l on 

indictment the defence intend to raise a specific defence not 

previously disclosed notice, of that defence should be given 
. . 

to the prosecution in sUfficient time and detail prior to the 

trial so that the prosecution have an op~ortunity of 

investigating it. Such a provision' would _have little effect 

unlE;SS there was some sanction to support it and I sugges·t a 
( 

similar sanction to that contmned in Section 82 Criminal 

P~ocedure (Scotland) Act 1975 by a further~ECOMMENDATION 

that it should not be competent for the defence to adduce 

evidence relating to such a specific defence unless notice 

had been given as set out above or unless satisfactory cause 

be shown to the Court for a specific defence not having been 

lodged. 

16.14. At paragraph 3:7.,13:of its,Report the Committee 

said it had considered"Wh€llth~r similar notice 'Of sub stanti ve 

defences" should be given in summary cases but thought it 

"unnecessary and'inadviseable to complicate summary procedure 

by the introduction of technical requirements". As I have 
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already indicated at par~graph 16.S, 'I agree that summary 

trial should remain what ita name implies and that ;i ts 
, 

procedure should not be complicated. It wasf'or this reason 

that I do not reco~end any similar provisions with regard to 
, 

notice of' def'ences on summary t~ial, but instead place 
I , 

reliance on .the power 'of a summary court to grant an 

adjournment under section 14 Magistrates' Courts Act 1952. 
, , . 

Qu.i te apart 'from any question of' notice being 

given by the defence to the prosecution of' the def'ence which 

.. ' a def'endant intends, to raise at his trial, I should like to 

mention the question of' disclosUre by the defence ·to the 

'" 

.. ' 

disputed by the def'ence. Criticism is frequently made by 

I judges of the Court of' Appeal (Criminal Division) and by 
. .,. 

'. (' others of the l~ngth of time taken by some trials on 
! 
l. ,.. 

[' 
roo, , 

,indictment. Any reduction in such time compatible with 

justice-is of' course of' benefit not only in the saving' of' 

cost arid of time to all 'Persons conce\rned in a trial but also , 

t expedites the hearing of' other cases await ing trial. It 

happens not infrequently that the prosecution go to 
I .. 
{' 
I 

L _ 

I 

'---

'--

considerable trouble to prove some af;lpect of' a case of'ten 

involving the calling of numerous witnee;ses only to f'ind ~ 

the trial itself' that the d ef'ence do not dispute that 

particular aspect. 

16.16'·. Some·attempt to ascertain what matters will not 
I 

be disputed.at trial has been made by'some of' the provisions 

of the experiment~l scheme ot Practice Rules in operation at 



the Central 'Criminal Court since October 1974. Thecurrent .. 
Prac~ice Rules in operation at that Court since November 1977 

are set out at pa,rasraph 36l'b in the fifth supplement to 

the 39th,Edition 01' Archbold. 

16.17. Whether or not that experimental scheme is 

retained or extended to other Crown Courts I RECOMMEND that 

statutory provision should be made requiring the.' defence in 

cas~s of trial on indictment to notify the prosecution w'ithin 

21 days of the end of' committal proceedings of any aspects of 

the evidence of the prosecution adduced .orall~ or by written 

, state.ments at the commi t'tal. proceedings which are not 

disputed by the defence, su.ch notification to have similar 
.,' 

effect to an admission made under.the provisions of section 10 

Crimina.l Justice Act 1967. (~hat section provides' that· 

subject to the provisions of the se'ction any fact of whic,h 

oral evide'nce may be given in any criminal proc eedings may be 

admitted by or on beha~f of the prosecutor or defendant and 
r 

~he admission by any party of any such fact shall as against 

that party be conclusive evidence in those proceedings of the 

fact admitted. .The secti~n includes a provision that any 

admission so made may wi th leave of the. judge be wi t~drawn). 

I suggest that failure to comply with such a requirement by . ' 

the defence to give notice where apprgpriate should give rise 

to a discretion in the ,.trial judge to make an/order' as to 

costs thrown away by failu.re to give such notice. 
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Duty of prosecution to disclose information prior to summar~-" 

trial and trIal on indictment. 

16.18. The duties on the prosecution ref'erred to at (a) 

(b) and (c) below already apply and apply equally to swnmary 

trial as to trial on indictment. 

(a) Character of 'prosecution witness 

.16.19. If a wj. tness for the prosecution fs of known bad 

character it is·the duty of the prosecution to inform. the 

defence of thi s fact but the prosecution are not u.nder a 

duty of examining every' kind of record, e.g. bankruptcy 

proceedings to see whether anything. exists which mi"ght 

affect a witness' character (R v Collister and Warhurst 

1955 39 Cr. App. R 100 and paragraph 44.3b Arc.hbold 39th 

Edition). Case papers submitted to the Met~epolitan Police 

Solicitor or the Director of Public Prosecutions include 

details of any known convictions recorded against 

prosecution witnesses. It is my practice to supply details 

of any such convictions to the defence even where there 

has been no request for such information. All such 

convictions spent or not are revealed whether or not they 

appear to be relevant to the case in question because their 

relevance can often only be accurately assessed by those 

engaged in the defence having taken-the defendant's 

instructions. I do not recommend any alteration in this 

existing practice. 

16.20. I set out the wording of two directives I issued 

to my staff, the first in January 1974, the second in 
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February 1975: 

"NOTIFICATION OF PREVIOUS CONVICTIONS OF PROSECl]rj~ION WITNESSE_S 

As a result of' a recent letter from an M.P., it has 

been ascertained that our practice with regard to the 

disclosure of previous convictions of prosecution witnesses 

is not uniform throughout the Department. In future therefore 

the following procedure will be followed. 

Previous convictions of prosecution witnesses will be 

disclosed Advocate to Advocate both at the Magistrates' Courtg 

and the Crown Courts, even when there is no request for the 

information, in accordance with the dicta in R v Collister Y 

Warhurst. In addition if a request for such information is 

made by defence Solicitors prior to the hearing, the 

information will be given i·n a letter sent by Recorded Deli very_ 

In cases of exceptional urgency the information may be given , 

over the telephone. It is considered that it is right that 

the defence should have this information in advance if they 

request it so that they may with their Counsel properly 

consider the str~tegy of' their defence. It is emphasised 

that information should ·be given in advance only when 

requested. 

Difficulty sometimes arises when the Police are not 

sure that one of the witnesses is identical with a person 

having a criminal record. In. such .cases a reply to a request 

for information about t.he character of prosecution witnesses 

should be carefully worded, for example, tlMr •••••••• has 
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been convic ted on two occasi ons v;iz... there may be 

convictions recorded against other prosecution witnesses ani 

if this proves to be the case information will be given as 

soon as possible". 

Reference to the disclosure by Counsel to defending 

Counsel of the previous convict ions will continue to be made 

in bl"ie fs in view of the poss ibili ty that some defending 

solicitors migp.t fail to inform' -their Counsel of the 

information given to them or that the defendant might change 

, ' his solicitor prior to the trial. 

( . 

: ' 

~ .... 

n 
'. -

10 January 1974. . R. E. T. B. II 

IIFrom time to time requests, are received from defending 

solicitors to be given th€? details of any convictions 

recorded against a co-defendant. The co-defendant's 

convictions can only become relevant if he gives evidence in 

the witness box hostile to the other defendant and thus opens 

the door to his being cross-examined as to character by vi:t'tue 

of Section 1 (f) (iii) of the Criminal Evidence Act 1898. 
.. , 

However, defending solicitors may we~l wish to consider in 

advance whether they should attack the character of the 

co-defendant if it becomes possible. Accordingly, the detail$ 

of the previous convictions of a co-defendant should be 

supplied to a defending solicitor when he reQ.uests it. It is 

107 



not considered, however, that theI~e is a duty upon the 

Prosecution to supply these particulars without an;y such 

request. 

11 February 1975. R.E.T.B." 

(b) Statements of witnesses not being called by the 

12rosecu tion. 

16.21.. It is the duty of the prosecution if' they have 

taken a statement from a person whom they do not call but 

whom they know can give material evidence to supply 

particulars of that witness to the defence thus enabling 

the defence if they so wish to call that person as a 

defence witness but the prosecution is not under a further 

duty of supplying the defence with a copy of the statement 

of a person they have decided, not to call (R v Bryant & 

Dickson 1946 31 Cr. App. R 146 and paragraph 443 Archbold 

39th Edition). Lord Denning suggested obi t'er in Dallison 

v Caffrey 1965 1 Q.B •. 348 that the duty of 'the pr,osecution 

i'n such circumstances went further namely to supply to the 

defence a copy of the statement of' any credible witness who 

is not called by the prosecution who can speak to material 

f~cts which tend tO,show the defendant to be innocent 

although Lord Diplock in'that same case considered it 

sufficient that the particulars of 'such a witness were 

supplied (thus enabling the defence to take their own 

statement from him) rather than the further requirement 
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to supply a copy of the statement. 

16.22. It is' my prac tice as the Metropolitan Polic e 

Solicitor to supply the defence with the particulars of a 

witness from whom police have taken a statement but whom 

it is not intended -to etall as a prosecution witness without 

any prior request by the defence and further as a general 

rule to supply on request copies of the statements of such 

, wi tnesses. , 

16.23. Indeed if there is a state'ment which of itself 

w'~uld tend to show the defendant to be innocent it is my , 
/ / 

practice to supply a copy of that s~atement to the 
, 

- " defence without waiting for any such request. It is said 

at paragrAph 443 Archbold that "Certain prosecuting 

autho~ities and prosecutors not infrequently use 

R v Bryant & Dickson as a justification for never 

supplying the defence with a statement in such circumstance~' 

As'I have indicated above my general rule is to the 

contrary. I set cut the wording of a directive issued 

to my !staff in January 1974. 

,'.'SUPPLY OF COPY STATEMENTS OF WITIDSSES NOT BEING CALLED BY 

THE PROSECUTION 

The general policy in the Department since R v Bryant & 

'Dickson 1946 31 CAR 146 has been to inform the defence of the 

nan;es and addresses of all witnesses known to th~ prosecution 

who are not being called ,but not to supply copies of their 

statements unless it was thought that an exception should be 

~,_ made. For', example where there were a cons iderable number of 
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such witnesses most of which could be of no possible use to 

the ,d.efence,-, it has often been thought unreasonable to refuse 

to' supply .statements. The question has recently been under 

discussion with the Home Office and the practice set out 

below should 'he followed in futur.e. This practice is based 

upon the decisions in R v Bryant & Dickson and Dallison v 

Caffery 1965 -I Q.B. 348. It will be recalled that in R v 

Bryant & Dickson it was stated that the prosecution should 

provide the names and addresses of witnesses whom they do not 
- -

intend to call but they need not supply the statements. In 

Dallison' v Caffery, Lord Denning stated: "If he (Prosecuting 

Counselor Solicitor) knows of a c~edible witness who can 

speak to ma~erial facts which tend to~show the prisoner to be 

,innocent, he ,must ei.ther call that witn(~a~ himself or make his 

statement available to the -defence. It 'uould be highly 

reprehensible to conceal from the court the evidence which 

such a ~itness can give. If the Prosecuting Counselor 

Solicitor knows not of a 'credible witl1.~sS but a witness whom 

he 'does not accept as credible he should tell the defence 

about him so that they can call him if they wish". Lord 

Diplock in the same case said "If he happens to have 

information from a credible witness which is inconsistent 

with the guilt of the accused or although not inconsistent 

with his guilt is helpful to the accused the Prosecutor 
" 

should make such witness available to the defence (see R v 

Bryant & Dickson)". 
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The practice to be f'ollowed is that in! tially the 

prosecution should inform the defence of' the names and 

addresses of' the witnesses whom they do not intend to call 

but not provide statements unless they have a statement 

which of' itself' would tend to show the pris'oner to be 

innocent. In such a case .the statement should be provided. 

If' af'ter providing the names and addresses the def'ence 

,- req,uest copies' of' the statements of' such witnesses then these 
J 

[ 
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1 
~ .. 

should be provided unless the prosecution have a compelling 
.. 

reason f'or keeping the statement to themselves, for example 

if' the statement is that of' a witness whom the prosecution 

suspect the def'ence may threaten to make him change his 

evidence. 

23.1.1974 R.E.T.B." 

16.24 •. There are however occasions when only the 

particulars of' a witness and not his statement would be 

provided, leaving it to the defence if' they so wished to 

obtain' a statement. It is impossib'le to set aut a 

comprehensive list of' 'the exceptions when it is 

considered proper not to adhere to the general rule to 

supply statements of witnesses not 'being called by the 

prosecution because much may depend on the circumstances 

.of' a particular case. However, I set out below some 

examples where it might, depending on the particular 

circumstances of' a case be thought proper to leave th~ 

def'ence to obtain their own statement having supplied the 
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defence wi th the particulars of the witness • . ; 

.(1) If it is suspected that the, statement might be used 

for some improper motiV"e, e.g. to enable t.b.e witness 

to lie consistently. 

(li) If' police have only been. able to obtain the state .... ' 

ment from the witness on an undertak-ing not to 

reveal its contents; , in this connection it must 

b~ remembered that police (like any private 

individual) cannot compel a person to make a state-

mente 

(ij.i) Where the statE;?ment contains details of' national 

sec.~rity or methods of' private security. or methods 

of'. crime detection. the revelation of which might 

f'ac·ili tate the commission of other offences. 

(iv) Where the statement contains details of' great 

private delicacy to the maker and might cause grave 

domestic trouble if. the contents were revealed and 

those matters do not appear to be of any 

materiality to the de~ence. 

(v) The statement may contain allegations against others, 

not charged, of criminal offences other t,han those 
.' 

with which the defendant is charged which are ~6t 

sub~ect of a'pr-osecution. 

·1'6.25~, In ·~l~··'cases where ~ copy of ~ 'statement is not -~ .... 

suppli~d ·t.Q~ the defence but part1cuf.~s of the witness are 
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supplied to the defence it i,s, of course possible for the 

defence having been given particulars of that witness to ask 

the 'wi tness to supply a statement to them~ The particulars, 

of the witnesS should not necessarily include his name and, .. , 

address but sufficient' detail to enable' the defencet 0 have 

its request put ,to 'the wi~ness. Thus a witness fearful of 

. recrimination from a defendant might not wish ,his address to' 

be'revealed but could be asked to make himself available if 

he consented for interview with a defence representa·ti ve a.t 

a police station. 

16.26. So far as the duty of' the prosecution is 

concerned to supply to the defence particulars of' material 

witnesses who can speak as to facts which tend to show the 

defendant to be innocent I do not draw any distinction' between 

a written statement signed by the witness or an oral statement 

which for some reason (e.g. perhaps b~cause of the unwilling­

ness of'the witness) has not been reduced to writing. 

16.27. , There are some very exceptional cases where 

it is in 'my view proper f'or the prosecution to retain a 

,discretion not to d~sclose to the def'ence either a particular 

statement or the particulars of.the maker of' the statement. 

Depending on the particular Circumstances, examples might 
. 

arise in situations mentioned at (iii):(iv) and (v) of 

pa~agraph 16.24, it is not possible to give an exhaustive 

list of' such circumstances but of particular imp,orta'nce here 

is the need to protect the identity of informers, not only 
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for their own safety but to ensure that the supply of 

information about criminal activities does. not dry up 

(Marks v Beyf'us 1890 25 Q.B.D~ 495). 

16.28. In R v Birtles 1969 53 Cr. App. R 469 the Lord 

Chief Justice said "The court recognises that, disagreeable 

as it may seem to some peo~xe, the police ~ust be able in 

certain cases to make use of informers, and further - and 

this is really a corollary - tha.t within certain limits 

such informers should be protected. At the same time, unless 

the use made of informers is kept within strict limits, grave 

injustice may result. In the first place, it is important 

that the court of trial should not be misled ••• There is of 

course no harm in nqt revealing the /Ynerg fact that there 

is an informer, but it is quite another thing to conceal facts 

which go to the quali ty of the offen·ce. Secondly, it is 

vitally important to ensure, so far as posaible, that the 

informer ~oe6 not create an offence, that is to say incite 

others to commit an offence which those others would not 

otherwise have committed. It is one thing for the police to 

make use of information concerning an offence that is already 

l'a'id on. In such a CE;ise the police are clearly entitled, 

indeed it is their duty, to mitigate the conseQ.uences of the 

proposed offence, for example to protect the proposed victim, 
" 

and to that end it. may be perfectly proper for them to 

encourage the informer to take part in the offence, or indeed 

for a police off'icer himself to do so. But it is quite 

another thing~ and something of which this court thoroughly 
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disapproves, to use an informer to encourage another to 

commit anoff'ence or indeed an offence ofa more serious 

character which he would not otherwise commit - still more so, 

if the police themselves take part in carrying it o:ut." 

16 .. 29. In R v Mealey and Sheridan 1975 60 Cr. App. R 59 

the Lord Chief Justice said "So far as ,the propriety of u,sing 

trnformer~ we' think it right to say that in these days of 

terrorism the police must be entitled to use the effective 

weapon of inflitration. In other words, it must be accepted 

today, indeed if the opposite was ever considered, that this is 

a perfectly lawful police weapon in appropriate c8.ses, and 

common sense indicates that if a police officer or anybody else 

infiltrates a suspect society, he has to show a certain 

amount of enthusiasm for what the society is doing if he is to 

maintain his cover for more than five minutes. Accordingly 

one must expect, if this ~proach is made by the,police, 

tha t the intruder who penetrates the suspect organisat,ion 

does show a certain amount of interest and enthusiasm for the 

proposals of the organisation even though they are unlawful. 

But of course, the intruder, the person who finds himself 

~laced in the organisation, must endeavour to tread the 

somewhat difficult line between.showing the necessary 

enthusiasm to keep his cover and actually becoming an agent 

provocateur, meaning thereby someone who actually causes 

of~ences to be committed which otherwise wculd not be 

committed at all." 
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16.30. The Home Office issued a circular 97/1969 to 

Chief Constables recognising that informants properly 

employed were essential to criminal i~vestigation and that 

within limits .. they ought to be protected.~ AI though some 

details of that circular were made public (New Law Journal 

1969 p. 513) the Royal Commission will doubtless be supplied 

with a copy by the Home Office. 

16.31. In those very exceptional cases to which I have . 
referred where it is proper tha.t disclosure.to the defence of 

a statement or particulars of a witness should not be made 

it is in my view a decision that can only effectively be made 

by those to whom the material facts are known, namely the 

legal representatives 'of the prosecution. Al though· the 

decision may on occasions be initially made in my Department; 

Counsel instructed by the prosecution is always given all the 

material facts so that not only is a check on the propriety of 

the decision, made but also Counsel for the prosecution is not 

hindered in his duty to ensure that any relevant evidence is 

ei ther led by him or made available to 'iihe defence. Those 

representatives have in many instances to be trusted .to carry 

out a'variety of duties without any kind of check that they 

are doing so (e.g. revealing previous convictions of the 

prosecution witnesses to the,defence, supplying details of 

previously inconsistent' statements by prosecution wi tnesses etc ~ 

The .decision as to disclosure or non-disclosure in those 

exceptional cases I have mentioned ts a similar duty that 

~ust be left to the probity of the legal repre~entatives of 
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the prosecution. 

16.32. There are of' course occasions when it is clear 

that although it would not be proper to disclose the identity 

of' a witness or the content of' his statement, there may be 

some f'act to which that witness can speak which would assist 

the def'ence. Such f'~ctual matter can be adduced without any 

unwarranted disclosure, by the prosecution making an 

admission under Section 10 Criminal Justice Act'1967. 

(c) Prosecution's possession of' statement by wit~ 

inconsistent with his oral evidence. 

16.33. Where a witness whom the prosecution calls gives. 

evidence on a material issue and the prosecution have in their 

possession an earlier statement f'rom the witness which is 

materially inconsistent with such evidence, it is the duty 

of' the prosecution to inform the def'ence of' the f'act. It is 

suggested at paragraph 443a Archbold 39th Edition that the 

better practice is in such circumstances f'or the prosecution 

to give the def'ence a copy of' the witness' statement; this 

practice is one I adopt. It is of'ten the case that the need 

to give the def'ence a copy of' such a witness' statement when 
. -

a witness gives inconsistent oral evidence does ,not arise 

because a copy of' the statement will have been supplied to the 

defence earlier; f'or example even if' the prosecution intend to 

cal,l a witness ,to give ora~ evidence at committal proceedings 

it is my usual practice to supply a copy of' such a statement 

to the def'ence prior to the committal proceedings. ;. ;; 
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(d) Section~8 Criminal, Law Act 1977. 

16.34. Power is contained in Section 48 Criminal Law 

Act 1977 to make rules as to the furnishing of information' 

by' the prosecutor in criminal proc eedings·. At the time of 

the preparation of thi~ part of my written evidence no rules 

have been made. .It may be that before the Royal Commission 

makes its' ,recommendations rules may have been proposed or 

made under that section which rules the Royal Cqmmiss~on may 

wish to comment upon so I shall state my views generally. 

I have also expressed my views at (b) above with regard to 

the supply of the statement of a witness whom the prosecution 

do not intend to call. Accordingly I shall confine myself 

here to the statements of prosecution witnesses. 

16 ~ 35. So far as cases which are dealt with summarily 

it is my practice on request to give to the defence verbally 

an outline of the evidence on which the prosecution rely so 

that the defence are aware of the case which they have to meet. 

Additionally if such summary cases are difficult or complicated 

or where the interests of justice require it, it is my 

practice to supply copies of the statements of the prosecution 

wi tnesses to the defence on request. I set out the terms of 

a directive issued to the members of my Department in 1974: 

"PROVISION -OF STATEMENTS 
, . 

Solicitors are reminded of the policy which has been 

adopted with :a::8gard to the provi~ion of': 'statements to 

defending solicitors in 'cases being dealt with summarily. 

There has been grea.t pressure recen tly for a change in the 
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law to .make it obligatory for the prosecution to serve 

wi tness statements on the defence in., all' surnID.ary cases as well 

as the indictable cases where statements are now served. 

• This has been under discussion with the Home Office. The 

_.-
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; . " 

I • 

burden \vhich would fall upon prosecuting' autllorities if this 
" 

change were put, Jnto ~ffec,t would be very great. Accordingly, 

the, Solicitor hatS suggested that there should pe some 

directive either f,~.om the Home Office or from the Lord Chief 

Justice to the effect that prosecuting authorities should 

provide statements in summary cases to the defence on reques~ 

if the cases are difficult or 'complicated or where the 

interests of justice require it. This would not apply in 

traffic' cases. 

As stated in earlier directives all solicitors preparing 

t, cases must disclose at' the request of defending solicitors ' 
~ 
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statements which fall within the above definition. In some 

cases it will be sufficient to give the defending solicitor 

over the telephone the gist of the statement or statements. 

Where there is sufficient time copies of the statements should 

,pe provided. It will be ,for the solicitor preparing the case 

in this Department to ,decide whether' the case i~ difficult or 

complicated or one where it is essential in the interests of 

justice for the defence to know the details of the ,statements. 

It i$ important that solicitors ex'?rcise their discret'ion with 

regard to this carefully and when in any doubt give the 

benefit of the doubt to the defence. 

21.10.1974. R.E.T.B." 
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16.36. However, apart from those circumstances and 

the g,eneral duties of the prosecution outlined at paragraph 

16.33 above it is not my practice to supply statements of 

prosecution witnesses in summary cases. I feel that any 

requirement to supply copy statements of prosecu tio,n witnesses 

in every summary case (other than those referred to above) is 

contrary to the dispatch and comparative informality of 

summary trial which I referred to at paragraph 16.3. 

~he fact that trials on indictment tend to 

receive more pUblicity than summary trials tends to disguise 

the fact that a very high proportion of criminal cases are 

dealt with summarily in Magistrates' Courts, in 1977 in the 

Metropoli tan Police District 94.55%. In many summary cas,es 

particularly where p'olice are the sole witnesses, the evidenc,e 

may be contained solely in note form and no statements will 

be in existence. To re~uire that in every summary case copy 

statements should be prepared for service would impose a very 

heavy burden on the prosecution both in time and cost. In 

most straightforward summary cases the likelihood of the 

defence being taken,by surprise by the pro~ecution evidence is 

remote but should the defence be so embarrassed the remedy 

lies in the existing procedure for an application for an 

adjournment under Section 14 Magistrates' Courts Act 1952 

rather than a rigid requirement to produce copy statements 

'. in every summary case. 
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So f'ar as trials on indictmen,t are concerned here 

again I shall coMine my remarks to the statements of' witnesses 

being called by the prosecution having already dealt at 

paragraph 16.21 et seq, with the ca'se qf' witnes ses whom the 

prosecution do not intend to call but from whom a statement 

has been taken. 

,16.39. Prior to committal the def'ence will have been 

served under the provisions of section 2 Criminal Justice 

Act 1961 with that evidence contained in prosecution' 

witnesses statements upon which the prosecution intend to seek 

a committal. The pr~secution is not unde~ a duty at committal 

to adduce evidence from every witness whom it intends to ca.ll 

at the trial. In R v Epping and Harlow Justices 1973 1 All 

ER 1011 the Lord Chief' Justice said •••• "it is clear that the 

function of committal proceedings is to ensure that no, one 

shall stand trial unless a prima facie case has been made out 0 

The prosecution have the duty of making out a prima fa~ie easel 

and if they wish for reasons such as the present LBo that 

a young girl who w~s alleged to have been the victim of' a 
. 

'sexual ass'aul t should not have to go through the ordeal of' 

giving evidence both at committal and t~iai7 not to call one 
. 

particular witness, even though a very important witness" at 

the committal proceedings, that in my Judgement is a matter 

wi thin their discretion". 

.16.40. There maY'be other reasons why the prosecution 
. . 

. do not adduce evidence at commi tff;;al from witnesses the . 

prosecution intends to call at the trial (e.g. a witness not 
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available to make a statement prior to committal or the 

preparation of scientific evidence not completed prior to 

committal). Such additional evidence, whether from new 

witnesses or additional evidence from existing witnesses, 

is notified tD the defence between commi ttal and trial by a 

notice accompanying copy statements of the additional ·evidence. 

16.41 • The statement of a prosecution wi tness se,rved for 

committal purposes under section 2 Criminal Justice Act 1967, 

unless that witness gives oral evidence at the committal, forms 

the deposition of that witness. It follows that the contents of· 

that statement must be restricted, in the same way as if the 

witness gave oral evidence, to evidence which is relevant and 

admissible. Indeed Section 2 Criminal Justice Act 1967 

provides that in committal proceedings a written statement by 

,any person shall if' the conditions ref'erred to in tne section 

are satisfied "be admissible as evidence to the like extent 

as oral evidence to the like effect by tha..t person" • 

In practice if a written sta.ten:tent so tendered contains a 

small quantity of inadmissible evidence the Magistr~test Court 

can be asked to exercise its power under Rule 58(5) 

Magistrates' Courts R~les 1968 to mark the offending passage as 

j,nadmissib1e, but clearly statements must be prepared as far as 

practicable to avoid unnecessary reliance on Rule 58(5). 

16.42. A police officer taking a statement from a 

witness particularly in an involved and complicated case will 

often take what is sometimes called an exploratory statement 

or statements not knowing at that time wbat other matteI"~ will 
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be revealed by the enquiry. It follows that the relevaIlce 

or admissibility of the contents of such statements cannot 

be ascertained until the enquiry has been completed and the 

extent and nature of the charges on which a committal will 

be sought have been decided. It is for this reason that it 

is sometimes necessary to ,edi t statements of prosecution 
A·t .. 

witnesses. The necessity and method of so doing was dealt 

with in a Practice Direction by the Lord Chief Justice 

reported at 1969 1 WLR 1862. 

The only c()mment I would like to make on the 

Practice Direction itself is the requirement that where there 

is a legal representative of the prosecutor any such edited 

statement should be prepared by him. It seems to me that the 

like effect would be achieved if the edited statement was 

prepared by police provided that its form was submitted to the 

prosecutor's legal representative. Sir Henry Fisher at 

paragraph 29.10 of his Report on the Confa1t Inquiry said 

I . II I accept that no harm may be done if the police prepare the 
L. 
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edited statement and then present it to the legal representa-

tive for approval, though this would be a breach of the 

Practice Direction". 

16.44. It follows therefore that apart from copy statements 

of prosecution witnesses served on the defence under the 

provisions of Section 2 Criminal Justice Act 1967 there may 
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be othel' statements from those same witnesses not served under 

that section. Howev'er in the majority of cases there is no 

obj ection to pro~lTiding copies of the earli er statements to 

the defence and this practice I follow. To impose a rigid 

duty on the pro~ecut10n to supply ,COPies of those statements 

of the prosecution witnesses would in my view be wrong. It 

is imposs,ible to set out a comprehensive list of circumstances 

in which the prosecution might with justification wish to 

withhold not the existence of an earlier statement but 

informatton edited out of such a statement out typical 

examples are those I refer:red to at (1ii) (iv) and (v) of 

paragraph 16.24. Of course in these cases the defence has 

to l)e notif'i ed that the prosecution is in possession of an 

earlier statement by the witness the contents of which they 

do Ilot intend to disclose~ 

16.45. I wish to make it qui~e clear that the occa.sions 

when, the contents of any information edited out of a statement 

are withheld from the, defence are extremely rare. A typical 

example would be where the witness in his earlier statement 

makeEI a specific criminal allegation against a named person 

who is still being sought by police. As in those very 

excep'tional cases where both the identity of a witness and 

the contents of his statement are withheld from the defence 

(paragraph 16.27) so also in these exceptional cases is 

CO,unsel for the prosecution in full possession of all the 

material facts so that not only is there a check on the 

'proprH~ty of the decision made but also Counsel for the 
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for the prosecu.tion is not hindered in his duty to ensure 

that all relevant evidence is either led by him or made 

available to the' defence. 

CHANGES OF CHARGE 

Summary trial or committal proceedings 

16.46. It is open.to the prosecution on a consideration 

of the existing evidence or on receipt of further evidence 

prior to the hearj,ng of a case on summary trial or at 

I' I . 

coromi ttal proceedLngs tG prefer a charge or ,charges addi tional 

to or in·a~bstitution for the initial charge or charges. 

the Metropolitan Police District this would occur in the 

In . 

light of advice received from the Metropolitan Police Solicitor 

or from the Director of Public Prosecutions. In those 

straightforward cases where police are not legally represented 

the accl..1.sed would alm~st invariably only be prosecuted on the 

charge for which he was arrested. Very rarely would 

additional or alternative charges be preferred in Which event 

they would be preferred by the off.ieer in charge of the case 

relying i1' necessary on advice from his senior officer's. 

16.47p· Additionally it is open to the prosecution to 

apply for the wording of an existing charge to, be amended. If 

the Court grants the application there is no question of a 

defendant being. prejudiced by such amendment because if the 

def.endant has been misled by the need to amend the charge, 

the Court is under an obligation to adjourn the case so that 

the defendant is given a proper opportunity of meeting the 

cas~ aga~nst him (Section 100(2) Magistrates' Courts Act 1952). 
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A Magistrates' Court considering evidence in 

commi ttal proceedings is not restricted to c om.mi tting or 

refusing to commit a defendant f or trial on the charges which 
. . 

have been preferred against him but may commit him for any 

indictable offence disclosed by the depositions (Section 7 

Magistrates' Cou~ts Act 1952). 

If this topic was included among those listed 

by the Royal Commission in its invitation to submit written 

evidence because it was felt that the practice might ~e 

unsatisfactory or in some way operated unfairly to those 

accused of criminal offences I do not see it in either of 

these lights. An arrest or a decision to prosecute frequently 

has to be made with some speed, often at times of stress on 

the evidence then available. Further enquiries with regard 

to the existing evidence or the aCQ.uisition of further 

evidence may reveal that the initial allegation is less or 

more serious than. at first thought or ,that a.ddi tional o:t'f'ences 

are disclosed. It is in the light of these further enquiries , 

or 'additional eviden.ce that further charges would be 

preferred additional to or in substitution for the initial 

charge or charges. A request by the prosecution at 'a 

defendant ~ s ini t'ial or subsequent appearance at Court for an 

'adjour.nment or remand while any neqessary enquiries are being 

made, or a similar request by the defence for an adjournment 
" 

or remand in order to prepare its def.ence are covered by the 

proviaiOnf\ of' sections 6 and 14 Magistrates 'Courts Act 1952". 

16.50. Accordj_ngly Ido not recommend any alterations in 

the provisions governing changes of charge in summary trial 

and COmmittal proceedings. 
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Trial on indictment 

16.51 • Whe~e a bill of indictment is preferred following , 

the defendant's committal for trial at a Magistrates' Court, 

the cpmbined effects of 'sect~on 2(2) (a) AdfIlinistration of 

Justice (Miscellaneous' Provisions) Act 1933 as amended and 

R v Groom 1976 2 All ER 321 is as :follows:- The counts 

a~ainst a particular defendant in an indictment can only be 

(i) in respect of charges for offences for which he was 

committed (not necessarily framed exactly as at committal but 

wi thout substantial departure :from such charges, R v 

McDonnell 1966 1Q.B. 233) or (ii) counts, either in addition 

to or in substitution for charges on which he was committed, 

which are founded on :facts or evidence disclosed in the 
I 
\ . statements relating to his committal. Although notice of 
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additional evidence can be served after committal such 

additional evidence cannot be used to found an additional 

count in the indictment. It follows therefore that there. 

should be no question of the defence being taken by surpl';'ise 

by counts which appear in an indictment :following committal 

proceedings because either there must have been a committal on 

those counts or the evidence in supp<?rt o:f those counts must 
. . "" ,"j 

be contained in the statements which were served prior to 

commi ttal. In any event it is always open to the defence 

to object to the inclusion in the indictment of any such 

added or substi tut.ed count by motion to quasb. o~:'~he gt'ounds 
~~. 

". ;} 

that the particular/cou.nt is nO.t founded on facts OI;' evidence 

. disclosed in the proceedings before the examining justices. 
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16.52. In the same way as it is possib1e'to have a charge 

amend,ed at summary trial so also are there provisions f'or 

amending a defective indictment. These provisions are 

contained in se.ction 5' Indictments ,. Act 1915 and provide for 

such amendments "as the cou:rt thinks necessary to meet the 

circumstances of the case, unless, having regard to the merits 

of the case, the required amendments Can..Tlot be made wi thout 

injustice', and may make such order as to the payment of any 

costs incurred owing to the necessity for'amendment a~ the 

court thinks fit". Additionally the same section gives the 

court power to order a separate trial of' any 'count or counts 

in an indictment if it is "of the opinion that a person 

accused may be prejudiced or embarrassed in his defence by 

reason of being charged with more than one offence in the 

same indictment, or that for any other reason it is desirable 

to direct that the person should be tried separately for any 

one or more offences charged in an indictment". The section 

empowers the court before or at any stage of a trial to 

postpone the trial if it is expedient as a consequence of such 

amendment or the ordering of a separate trial of a count. 

Once again these provisions seem, both fair and 

sensible and do. not in my view require alteration. 

CHANGES OF PLEA 

Chanz.e of plea from gui1tY!2 not guilty 

16.54. For a plea of guilty to be binding aI".,d effective 

it must be unambiguous (R v Field 1943 29 C.A.R. 151). It 

follows that if a defendant pleads guilty and then puts 
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forward a statement which if true would be a defence to the 
',' , 

. charge, the Court should enter a plea of not guilty (R"v 

Durham Quarter Sessions ex parte Virgo 1952 1 All ER 466). 

Art.application to change a plea of guilty to one of not guilty 

is possible at any tim~ before final sentence is passed 

(8, an infant v Recorder of Manchester and Others 1971 A.C. 481). 

That there is a need for caution in dealing with such 

applications to change a plea was explained by the Lord Chief 

" r- Justice in R v Mutford and Lothingland Justices ex parte 
\ 
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Harber 1971 55 C.A.R. 57 when .he said ••• "there is cl,early 

a danger ••••• that accused persons content to plead gu11 ty.;. .' 

will endeavour to change their plea as. soon as they realise 

that they are at risk of greater punishment ~han they 

expectey' • 

16.55. These sensible provisions work well and give rise 

to no problems when the application to change the plea of 

guilty is made to the court of trial before whom the plea of 

gul.l ty 'was made whether that court of trl,a1 is a Magistrates' 

Court or a Crown Court, because the Court in dealing with 
I , 

the applic,ation is, personally seized of the circumstances of 

the initial plea as well as the grounds of the application to 

change it. 

16.56. Difficul ties however often occur when the plea of 

guilty was made before a Magistrates' Court and the 

application to change the plea is made before the Crown Court 

either on appeal, or if there has been a committal for 

L.,. . sentence to the Crown Court, under the provisions of 

. ' 

, 

'. 
L .. 

129. 



secti?ns 28 or 29 Magistrates' Courts foct 1952 as amended. 
'" 

The ap"plication to the Crown Court to change a plea of guilty 

made in the Magistrates' Court can only be made on the ground 

that the plea before the Magistrates was equivocal if the case 

is before the Crown Court on appeal but if the case is before 

the Crown Court on sentence the application can be made even 

if the pl~a before the Magistrates' Court was unequivocal. 

In R v Fareham Justices ex parte Lo:ng 1976 Cri.m. L.R. 269 

and in R v Coventry Crown Court, and Another 1978 Crim •. L.R. 

356 the Crown Court referred cases back to the Magistrates' 

Court and in both cases the justices l"efused to deal with the 

case so that the position in both 'cases was that there was a 

defendant subject to a charge but no court prepared to deal 

wi th the case. In both cases appJ.ication had to be made to 

the Divisional Court. In the former case the Magistrates' 

Court was directed to hear the ca.se and in the la'tter case 

the Crown Court 1 s order directing the Magistrates' to re-hear 

the case was quashed. 

I~' is certainly uns8Ltisfactory that a Magistrates' 

Court finds that the cir'cumstaIlces of proceedings which have 

-taken place before it on a guilty plea have either been 

misrepresented to the Crown Court or that the Crown Court has 

failed to make sufficient inquiry into the proceedings be~ore 

the Magistrates' Courtr In either such case the Magistrates' 

Court finds itself directed to re-hear a case when it is 
'( 

aware that such a course is without justification. In one 

such case which has yet to be heard by the Divisional Court, 
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an experienced Stipendiary Magistrate in refusing to re-hear 
, 

a case sent back by the Crown Court said "I. can see •••••• 

no valid basis for the Crown Court to have exercised its 

discretion as it did. I may be critiqized for even presuming 

to examine the situation but • • • I see no valid basis ror the 

exercise of this discretion". 

16.58. The unsatisfactory nature of the law in this 

respect means that where in such a situation both the Crown 

Court and the Magistrates' Court refuse to deal further with 

the case this entails the expense of an application to and 

subseQ.uent hearing before the Divisional Court resulting in 

a direction to either the Crown Court or the Magistrates' 

Court to deal with the case. Such procedure causes yet 

fUrther delay before a defendant, is subsequently aCQ.uitted or 

convicted. In some cases there is perhaps a tendancy for the 

Crown Court to grant an application too readily on the 

I application of Counsel without a careful consideration' of 
( . 

1 . 

( , 

) 
I 

evidence as to what did occur in the Magistrates' COUIlt. In 

an attempt to overcome this problem I RECOMMEND that it be 

statutorily. enacted as rOllows: When a defendant w~b has 
\,\ 
'\\ 

pleaded guilty at a Magistrates' Cow;>t to an of'f'ence '\:,:. 
'"-, :;~" 

subsequently makes application to th~ Crown Court (dealing 

with the case either for the purpose of sentence or by way of 
J' 

i 

l appeal) to change his plea, the Crown Court's decision shall L 

be binding on the Magistrates' Court., The only grounds on 

which the Cro\"n Court should accede to the appiicatic.n are 

tha.t it ·is satisfied .on evidence adduced before it (having 
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given the applicant and the prosecution an opportunity of 

adducing such evidence) either (a) that the plea of guilty 

was equivocal or (b) if the plea of guilty was unequivocal, 

additional information not available to the Magistrates' 

Court is revealed to the Crown Court which wculd have probably 

caused the Magistrates' Court to have entered a plea of 

not gu,il ty G 

A plea of guilty or a change of plea from one of not guilty 

to guilty 

It is doubtless because it is necessary that a 

defendant should have a complete freedom of choice whether or 

not to plead guilty (R v Inns 1975 Crim. L.R. 182) that 

(subject to the exception provided by the provisions of the 

Magistrates' Courts Act 1957 which relate to certain summary 

offences dealt with under a special procedure) the law requires 

a plea to be entered by a defendant personally and not through 

his Counselor anyone else on his behalf (R v Ellis (James) 

1~73 57 Cr. App. R. 571) so that when a defendant pleads guilty 

he is heard to do so. 

16.60. It seems to me relevant to consider how 'far it is 

and should be permissible for that freedom of choice to be 

,influenced by two factors while still remairiilg a defendant's 

free choice. The factors I have in mind are (a) the likely 

penalty which the Court will impose and (b) the willingness 

of the prosecution not to proceed on other counts or charges, 

frequently referred to together as i'plea-bargaining". 
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(a) Likely penalty which the Court will impose. 

16.61 a I am completely opposed to a system of plea-

bargaining sUch as is now in practice in.America where not 

only do Courts indicate what precise penalty they would 

impose on a plea of guilty but actively are seen to negotiate 

with a defendant or his legal advisors on the type and extent 

of penalty to be imposed,. Such a system in ~y view not only 

gravely puts at risk the freedom of choice as to a plea but 

brings any system of criminal justice' into disrepute. 

16.62. The ~uestion of plea-bargaining was considered by 

the Court of Appeal 'in R v Turner 1970.2 Q.B. 321 in which the 

Court made four observations which were:-

1. Counsel tilUSt be completely free to do what is his duty, 

namely, to give the accused the best advice ne ean and if need 

be advice in strong terms. This will often include advice 

that a plea of guilty, showing an element of remorse, is a 

,mitigating factor which may well enable the court to give a 

i lesser sentent:e than would otherwise be· the case. Counsel of 
; 
I . 

I 
\. -

, 
\ . 

, 
\ .' 

\ .& 

; 

course will emphasise that the accused must not plead guilty 

unless he has committed the acts constituting the offence 

charged. 

2. The accused, having considered 'counsel's advice, must 

have a complete freedom of choice whether to plead guilty or 

not guilty. 

3. There must be freedom of access between counsel and 

judge. Any discussion, however, which takes place must be 

between the judge and both counsel for the defence and counsel 
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for- the prosecuti.on. If a solicitor representing the accused 

is in the court he should be allowed to attend the discussion if 

he so desires. This freedom of access is important because 

there may be matters calling for communication or discussion, 

which are of such a nature that counsel cannot in the interests 

of his client mention them in open court. Purely by way of 

example, .counsel for the defence may by way of' mitigation wish 

to tell the judge that the accused has not long to live, is 

suffering maybe from cancer, of which he is and should remain 

ignorant. Again, ccunsel on b?th sides may wish to discuss 

with the judge whether it would be proper, in a particular 

case, far the prosecution to accept a plea to a lesser offence. 

It is of course imperative that so far as possible justice 

must be administered in open court. Counsel should, therefore, 

only ask to see the judge when it is felt to be really necessar~ 

and the judge must be careful only to treat such communications 

as private where, in fairness to the accused person, this is 

necessary. 

4. The judge shoulc1, subject to the one exception referred 

to hereafter, never indicate the sentence. :w.hich ~he·, is minded 

to impose. A statement that on a plea of guilty he would 

impose one sentence but that on a conviction following a plea 

of not guilty he would imp'oae a severer sentence is one which 

should never be made. "This could be taken to be undue 

pressure on the accused, thus depriving him of that complete 

freedom of choice which is 'essential. Such cases, however, 

are in the experience of the court happily rare. What on 
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occa.sions does appear to happen' however is that a judge will 

tell counsel that, having read the depositions and the 

an tecedents, he can safely, say tha t on a plea of' guilty he 

will f'or instancej' make a probation order, something which 

may be helpf'ul to coun'sel in advising the accUsed. The judge 

in such a case is no doubt careful not to mention what he 

would do if the accused were convicted following a plea of' 

not guilty. Even so, the accused may well get the 

impression that the judge is intimating that in that event a 

severer sentence, maybe a custodial sentence would result, 

so t~at again he may f'eel under pressure. This accordingly 

must also not be done. 

The only exception to this rule is that it should be 

permissible for a judge to say, 'if it be .the case, that 

Whatever happens, whether the accused pleads guilty or not 

guilty, the sentence will or will not take a particular form, 
I (. e.g. a probation order or a f'ine, or a custodial sentence. ' 

t, Finally, where any such discussion on sentence has taken 

, . 

, 
\.. . 
.. 
l 
\ .... 

place bet\veen judge and counsel, counsel f'or the defence 

should disclose this to the accused and inform him of what 

took place." 

16.63. In R v Cain 1976 Crim.L.R. 464 the Court of Appeal 

qualified the judgement of' Lord Parker's observations in 

R v' Turner in two respects:-

. lI(i)(a) Lord Parker: IIwhere any such di~cussion on 

sentenc~ has taken place between judge ani coun~el, counsel 
\,~; 
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for the defence should disclose this to the accused and 

inform him of what took place." 

(b) Qualification: It was not at all uncommon for a 

defence counsel who did not know the judge well and who was 

not quite familiar with the tariff of sentencing to wish to 

get some guidance from the judge as to what sentence he had 

in mind, so that he might accordingly advise his client. One 

of the advantages that flowed from the close relationship 

between judge and barrister was that the barrister in·that 

8i tuation could go to the judge and ask him t'~r guidance. 

If the judge felt disposed to give it to him, counsel would 

then have a reliable idea of what sort of sentence his client 

faced, and could advise him properly. But the whole point 

would be destroyed if he disclosed what the judge told him. 

The confidentiality in their relationship would be broken. 

(ii) (a) Lord Parker: "A statement that on a plea of 

guilty Lthe .jUdgg would impose one sentence but that on a 

conviction following a plea of not guilty he would impose 

a severer sentence is one which should never be made." 

(b) Qualification; That LSentenc~ required further 

investigation because it Vias trite to say that a plea of 

guilty would generally attract a somewhat lighter sentence 

than a plea of not guilty after a full dress-contest on the 

issue. Everybody knew,-that it was so, and there was no doubt 

about it. Any accused person who did not know about it 

should know it. The sooner he knew the better. What '{{as 

being condemned by Lord Parker was a more precise offer or 
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suggestion on the part of the judge in which the actual 

penalties were more closely defined. The judgelLn such 

circumstancey would, in a sense be inviting the accused to 

bargain with him, and that was something which should be 

,.. condemned. 11 
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16.64. The observations and their qualifications were 

the. subject of' the following Practice Direction 1976 Crim. L. R. 

561 "The de~rision in Cain has been subject to further 

consideration by the Court of Appeal., In so far as it is 

inconsistent with Turner the latter decision should prevail". 

It is perha.ps with some justification that the Editors of 

the fifth supplement to the 39th Edition of Archbold comment 

"The exact implications of this Direction are not easy to 

determine" • 

16.65. In my view it is both dangerous and open to 

objection for a Court to give any indication to a defendant 

whether directly or through his legal advisors, before a. 

defendant enters a plea, of the sentence that might be imposed 

whether in general or specific terms. I appreciate that the 

penul t ima te paragraph of the ob servat ions in R v !.rurner which 

I 'quote above provides that it should exception~lly be 

permissible f'or a judge to say that whether or not a plea of 

guilty is tendered the sentence will or will not take a 

particular form. However, in R v Ryan 1978 Crim. L. R.", 306 

the judge said (admittedly on the basis of a plea of guilty) 

that he would consider a probation order or bind over on 
I 

condition that hospital treatment was undergone; subsequently 
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on !tecuiving'"m~dical reports on the defendant, immediate 

sentenoes of imprisonment were imposed. The Court of Appeal 

said the case was a stark example of the danger of the judge 

indicating a possible sentence. 

16.66. It 'seems to me and I so RECOMl'IEND that no Court 

should be peI'mi tted to indicate to a defendant either directly 

or through his legal advisors prior to a defendant's plea, its 

view as to a :possible sentence either in general or specific 

terms, with the exception of the information which it was said 

in R v Cain shc:mld be known to every def'endant (which one 

presumes would 'be given to him by his' legal advisors) that a 

plea of guilty may attract a lighter sentence or be a 

mi tiga.ting facto.r which would be taken into account in 

determining sentence. 

(b) The willin~ss of th~~cution not to proceed on other 

counts or char'ges. 

16.67. A defendant facing more than one count or charge 

sometimes· expresses a will ingnes s to plead guilty to one or 

more of the offences with which he is charged if the 

prosecution do not proceed on. other counts or charges. .The 
. 

situation can ari'se in one of three ways. First, where a 

defendant is prepared to plead guilty to an alternative 

offence Similar to bu.t less in gravity than one to which he 
" 

is not prepared to plead guilty (e.g. a willingness to plead 

guilty to an offence of maliciously inflicting bodily harm 

con'crary to section 20 Offences Against the Person Act. 1861 

but not guilty to. an offence of causing grie'!'lous bodily harm 
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with intent contrary to section 18 of tha.t same Act). Second, 

where a defendant is prepared to plead guilty to an offence 

or offences ot' equal c.r more gravity than other offences to 

which he is not prepared to plead guilty (e.g. a willingness-":'-) 

to plead guilty to six offences of theft but not guil ty to 

two other offences of theft). Third, where a defendant is 

faced 'Nith two cha.rges or counts which are al terna ti ve to 

each other but of similar gravity (e.g. a willingness to plead 

guilty to an offence of handling stolen property but not 

guilty to an offence of stealing that same property). 

1 6.68. There are some who may argue that tbis agreement 

by the prosecution to accept pleas of guilty to some offences 

and not guilty to others is a form of plea-bargaining which is 

repugnant to a proper system of justice and would argue that 

if the prosecution has seen fit to indict a defendant before 

a court on a. specific charge the prosecution shOUld justify 

its' action in proceeding on that charge. I do not a.gree. 'It 

seems to me perfectly proper for the prosecution to retain 

its present discretion to agree, or not, as the case may be, 

to accept plea~ of guilty to some offences and pleas of not 

guilty to others. It is important to remember that this 

J discretion, both in summary trial and ,in trial on indictment, 
L 

; 
l .... 

I ' 
1. .~ 

r '. 

is not one which rests, entirely with the prosecution but is 

subje.ct to the approval of the Court where the justification 

or othei-'Nise of the exercise of' the discretion in a pa'rticular 

way is dealt with in open Court (R v Bedwell tyJustices 

1... ex parte Munday 1970', Crim. L.R. 601: R vSoames 1948 32 
'-.-
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Cr. App. R. 1 36) • 

16.69. In making its decision the pz:osecution takes and 

I feel rightly so three matters into account namely (a) the 

strength of the evidence in support of the counts or charges 

and how strong or otherwise is the liklihood of a conviction 

on those matters to which a defendant is not pr'epared to plead 

guilty; (b) the justification or otherwise in incurring what 

in some cases would be the very considerable expense of a 

contested trial bearing in mind the pleas of guilty offered 

and (c) the justification in subject ing witnesses to the 

sometimes unpleasant ordeal and often time-consuming task of 

giving evide~ce. 

16.70. To summarise my evidence in this Chapter it is 

that in general no alterations are suggested in the existing 

procedure ani practice with the exception of the following 

recommendations:-

(1) If at trial on indictment a defendant intends to raise 

a specific defence not previously disclosed, notice of it 

should· be given to the prosecution in sufficient time and 

detail prior to tr.ial so tha,t the prosecution have an 

op~ortunity of investigating it (paragTaph 16.13). 

(2) In cases of trial on indictment the defence should notify 

the prosecution within twenty-one days of the end of the 

committal proceedings df any aspects of the evidence 

adduced by the prosecution which it is !!.21 intended to 

dispute at the trial,such notif'icationto have a similar 
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effect to an admission under section 10 Criminal 

Justice Act 1967 (paragraph 16.17). 

(3) When a defendant who has pleaded guilty at a Magistrates.' 

Court to an offence subsequently makes application to the 

drown Court (dealing with the case either for the purpose 

of sentence or by '!Way of' appeal) to change his plea the 

Crown Court's decision shall be binding on the Magistrates' 

Court. The only grounds on which the Crown Court should 

accede to the application are that it is satisi'iedon 

evidence adduced bef'ore it either (a) that ~he plea of 
-guilty was equivocal or (b) if the plea of' guilty was 

unequivocal, additional information not available to 

Magistrates' Court is revealed to the Crown Court which 

would have probably caused the Magistrates' Court to have 

entered a plea of not guilty (paragraph 16.58). 

(4) No Court should be permitted to indicate to a defendant. 

either directly or through his legal ~dvisors prior to a 
, 

defendant's plea, its view as to a possible sentence 

either in general or specific terms (paragraph 16.66). 
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CHAPTER XVII 

(The evidence in this and. the preceding Chapter, being 
~once:rned with detailed legal matters is that of the 

Metropolitan Police Solicitor) 

THE TRIAL 

The admissibility at a trial of oral and written statements 

~e by an accused person duriES~~ice investigation 

17.1 • In Chapter IV the Commissioner made suggestions for 

alterations to the form of the cautions in the Judges Rules to 

give effect to his recommendation that a suspect when being 

questioned by police should not, as at' present, be entitled to 

s11el ter behind a shield of silence in the sense that' al though 

a suspect should still be entitled to remain ~ilent, a court ' 

'" of trial should be entitled to draw what ini'erences it sees f'i t 

from such silence. In that same Chapter he also recommended 

that pro,ri sion should be made in the Judges Rules for a. printed 

nQtice to be given to arrested persons on their arrival at a 

police station setting out the rights and facilities available 

to them and of the obligations to which they were subject and 

further that the rights of a suspect t~ communicate and 

consult privately with a solicitor should remain unchanged. 

I do not wish to repeat the details of those recommendations 

here but the Royal Commission may wish to bear them in mind 

when considering my views on. the closely allied subject pf the 

admiss~bility of evidence in relation to oral or written 

'statements made during a police investigation. 
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17.2. 'The present position as to admissibility of 

evidence was neatly summarized by the then Lord Chief Justice 

in R v May 1952 36 Cr. App. R. 91, albeit in relation to an 

'earlier form of the Rules but the same principle still 

applies namely liThe test of the admissibility of a statement 

is whether it is a voluntary sta.tement. There are certain 

t. rules kn01/ffi as the Judges Rules which are not rules of law 

... ~', but rules of practice drawn up for the guidance of police 
! 
" . 

" r '. 

;' 

<. • 

1 
I., 

(" 
\ 

L. 

\.: .. 

,t.: 

officers; and if a statement has been ~ade in circumstances 

not in accordance with the Rules, in law that statement is 

not made inadmissible if it is a voluntary statement', although , 

in its discretion the Court can always refuse to admit it if the 

Court thinks there has been a breach of the Rules tr
• 

I shall consider the 'Question under three heads:-

(a) whether or not the Judges Rules or any aifiendment 

to that code should be enacted in statutor'Y: form; 

(b) what should be the test for the admissibility of a 

defendant's statement; 

(c) 'what should be the effect of any breaches of the 

Judges Rules and what sanctions should exist to 

cover any breaches of those Rules. 

(a) Whether or not the Judges Rules or any amendme,nt to that 

code should be enacted in'statutory_form. 

17.4. As the Commissioner pointed out at paragraph 9.3, -

if his ~ecommendation as to the effect of a suspect's Bilence 

during police Questioning were to be ad'opted it-would not be 
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sufficient to vary the Judges Rules becaUse that right of 

silenc'e in the Judges Rules "merely serves to remind the 

accused of a right he possesses at common law". Certainly to 

that extent it w,ould be necessary to remove the effect of' ,that 

right of silence by statutory enactment, because his 

recommended cautions would otherwise conflict with the common 

law. 

17.5a Such a statute could incorporate a provision 

empowering the Secretary of State by statutory instrument to 

formulate a code to replace the existing Judges Rules and 

Administrative Directions. But as I indicate later I do not 

suggest that failure to comply with such a code should 

automatically render a statement made by an accused person 

i~~dmissible. I say this because it would be possible that 

the effect of a failure to comply with the code might, depending 

on the circumstances, as now, be no more than a technicality or 

due to misjudgement or inadvertence by an officer which would 

in no way affect the voluntariness of a statement. Accordin~ly 

I take the view as now that the test for admissibility should 

remain voluntariness. 

17.6. It is important in this context to remember the 

wide range of offences and type of. suspect 'which" pol~ce 

investigations cover. An officer may be investigating a 

very trivial offence amounting to little more than a nuisanc.e, 

whether to the public generally or to a particular individual, 

albei t an act or omissioll w;hich Parliament in its wisdom has 

f) 
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decreed to be a criminal offence; or an officer may be 

,concerned with a very serious offence where there is a real 

danger of 108s of' life or serious bodily injury to a large 

number of people. The suspect can vary from a frail old lady 

suspected for the f~rst time in her life of a 'shoplifting' 

offence to a professio~al criminal or sex maniac. 

(b) What should be the test for the admissibility of a 

defendant's statement. 

The present position is surr~arized in principle (e) 

in the introduction to the Judges Rules namely 

"That it is a fundamental condition of the admissibility 

in evidence against any person, equally of any oral answer 

given by that person to a question put by a police officer and 

of any statement made by that person, that it shall have been 

voluntary, in the sense that it has not been obtained from 

him by fear of prejudice or hope of advantage! exercised or­

held out by a person in authority or by oppression". 

The prosecution has the onus of satisfying the Court beyond 

reasonable 'doubt that the statement was made voluntarily 

(D.P.P. v Ping Ling 1975 3 All E.R. 175). 

17.8·. It is quite impossible to lay down any fixed and 

ce~tain rules which would cover every situation in advance so 

as to indicate what circumstances would make a statement 

voluntary or involuntary. What mi.ght be oppressive in one 

case would not necessarily be so in another. In R v Priestly 

1965 51 Cr. App. R. 1 Mr Justice Sachs as he then was said: 
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"Whether or not there is oppression in an individual c.ase 

depends upon many elements. I am not going idto them all. 

They include such things as the length of time intervening 

between periods of questi'oning, whether the accused person had 

been given proper refreshment or not and the characteristics 

of the person who makes the statement. Wha.t may be oppressive 

as regards a child, an invalid or an old man or someone. 

inexperienced in the ways of this world may turn out not to 

b~ oppressive when one finds that the accused is a tough 

character and an experienced man of the world". 

17.9. In R v Roberts 1970 Crim. L.R. 464 the then 

Lord Chief Justice commented on the word "oppression", although 

his comments only appear in the full judgement and not from 

the law report to which I have referred. In the judgement he 

said "Oppression as such has never been defined, and it is 

just as well because it may take a variety of' dif'ferent i'orms, 

the essence of it being tha.t it is such as to sap or has 

sapped the free will which must exist before a confession can 

be said to be voluntary; or, as it has been put in some cases, 

such as to overbear the mind of the person being interrogated. 

It must be borne in mind· that the question in each case is 

whether the confession which has been made had been voluntary 

in the sense that th,~ mind has not been overborne or the. free 

will sapped, and there is no doubt when one is dealing with a 
<',f . 

child that it needs stronger evidence to prove that in the 

case of such a child with no parent present~ the prosecution 

have proved that the statement is voluntaryll •. . . 
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17.10. There are those who argue that the test or 

admissibility should be based not only on the principle or 

. voluntariness bu-e also on the disciplinary principle. In 

other words to encourage compliance with the Judges Rules or 

any code replacing them, any breach or the Rules or code 

would automatically render a statement by an accused 

inadmissible. I am totally opposed to tnis exclusionary rule 

or disciplinary principle as a test or admissibility which 

should be solely confined to.the question or voluntariness. 

I dea.l subsequently in this Chapter with the effect of breaches 

and sanctions for breaches or the code. But to incorporate 

a disciplinary principle as a test for .admissibili ty could 

result in a perfectly voluntary statement being ruled 

; inadmissible because or some perhaps unintentional breach or 
{ 

oversight of the code by an orf'i·cer. Thus ir the 
r: 
I. Commissioner's recommendation as to the new cautions were 

,.. adopted and a police 'orficer railed to administer the First 
1 
I, 

( Caution (see 1. below) through inadvertence or otherwise at 

L. 

r' , , 

L 

t .. 

the appropriate time, but the person questioned made a 

perf'ectly'volunt.ary statement, the admission or such a state­

ment Vlould be wholly unobjectionable. On the other hand if' an 

orficer failed to administer the caution and the suspect did 

Footnote 
--------------------------~--------------------

1. First Caution (paragraph 4.13) 

("I suspect that you Lthe nature of the offence(s) to be out­
lined by the of'ficer in simple languagil. You will be asked 
questions about it (them). Ir you are prosecuted later and 
have not answered the questions now, the Court will be told 
of your failure to answer and your evidence may be less 
likely, to be believed"). 
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not mention some relevant matter, the Court should not be 

entitl,ed to draw any inference from ths:t failure. It is in 

the public interest that voluntary statements should pe 

admi tted and to render the public at a disadvantage because 

of a breach (not affecting voluntariness) by an officer is 

wielding the stick of discipline in the wrong direction. 

17.11. Again there are some who argue that if a statement 

be ruled as inadmissible because it was not voluntary, the 

discovery of facts arising from that statement should likewise 

be inadmissible. Thus if a suspect or an accused makes a 

statement subsequently ruled inadmissible which discloses some 

positive fact (e.g. that a gun is to be found at a certain 

location) it is argued that evidence as to the finding of the 

gun is tainted with illegality and evidence ~s to that 

finding should also be inadmissible. I oppose this argum'ent 

which overlooks the reason for an involuntary statement 'oeing 

ruled inadmissible; it is ruled inadmissible not necessarily 
. 

because the contents ~ untrue but because the circumstances 

in which it was taken ca,st d oubt.s upon its reliability. 

However the fInding of property as a result; of a statement 

held to be inadmissible is a factual matter which. exists quite 

independently from the reliability or o!therwise of the 

statement. 

17.12. Accordingly I RECOMMEND that breaches of the 

Judg,es Rules or any code replac ing them whic{l are found not 

to have affected the voluntariness of a statement by a suspect 

or an accused person should not render that' statement 

inadmissible but that the test f'or the admissibility or 
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exclusion in evidence of an oral or written statement to 

police by a suspect or accused person be as now based on the 

voJ,untary principle and. not on an exclusionary rule or 

disciplinary principle and that a Court should retain its 

present discretion to 'admit or reject such a statement on that 

basis. Furthermore I RECOMMEND that as at present facts 

revealed by a statement which is subsequently ruled 

inadmissible should be admissible in evidence if capable of 

proof by means other than the inadmis~ible statement. 

Inducements 

17.13. Principle (e) to the Judges Rules interprets 

voluntary" in the sense that Lthe statemen2 has not been 

obtained from him by fear of prejudice or hope of advantage, 

exercised or held out by a person in authority or by oppression". 

Obviously a statement obtained as a result of violence or 

oppression cannot be said to be a voluntary statement. What 

however I do find unsatisfactory so far as the present law·is 

concerned is the fact that any threat or inducement however 

mild or slight uttered or held out by a person in authority 

makes a resulting confession inadmissible. My views in this 

respect 'were shared bY.the Criminal Law Revision Committee 

and as I shall indica'~e later in this. Chapter I adopt the 

recommendation which the majority of that Committ'ee made 

(see paragraph 65 of that Committee's Eleventh Report 

Comnd 4991). 
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17.14. It is difficult to find anything but confusion 

in the authorities as to what is or i~ not an inducement. 

A few exrunples will sU:f.'fice to make this point: 

"Don't run your soul into more sin but tell the truth'" 

(R v Sleeman 1853 6 Cox 245) - no inducement. 

"I think it would be better if you made a statement 

and told me exactly what happened". (R v Richards 1967 

51 Cr. App. R. 266) - an inducement. 

"You had better as good boys tell the truth" (R v 

Reeve and Hancock 1872 L.R. lCCR 362) - no inducement. 

"I should be obliged to you if you would tell us what 

you know about it; if you will not, of course, we can 

do nothing". (R v Partridge 1836 7 C & p 551) - an 

inducement. 

17.15. An interviewing police offj,cer may not even 

himself have uttered the inducement because it is sufficient . 
that he was present and did not contradict 'it. Thus in R v 

Thom:f.ison The Times 18th January 1978 a social worker present 

when a juvenile was being interviewed by police twice 

interrupted the interview saying f'irst "Do not admit something 

you have not done. But it is always the best policy to be 

honest. If you were a·t the house, tell the officers about i tIP 

and later, "If you were concerned, tell him about it and get 

the matter cleareq. up for your own sake". 
, \ 
It 
" ! 

confession was held inadmissible • 
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17.16. The present position that any inducement renders 

, a confession inadmiss ible' would have to be altered if the 

Commissioner's recommendation as to the effect of an arrested 

suspect's silence to police questioning (paragraph 4.27) were 

implemented be':;'ause hi s suggested firs t ca.ution (paragraph 

4.13) and second cauti,on (paragraph 4.15) might well themselves 

(, said to be,(perfectly properly I submit) inducements • 

. .,,, (.,' 
I , 

r 
I 

But apart from a consideration ot' th'e 

Commissioner's recommendation with regard to silence it seems 

to me unsatisfactory that ~ inducement however slight renders 

a coni'ession inadmissible, even if an inducement did not in 

fact "in the circumstances ofa particular case make a 

confession unreliable. 

17.18. Accordingly I RECOMMEND (as did the Criminal La.w 

Revision Committee at paragraph 65 of its Eleventh Report) 

that the rule as to the admissibility of a confession made as 

a result of a threat or inducement be limited to threats or 

inducements' of a kind likely in the circumstances existing 

at the time to produce from ar,: 3l,ccused an unreliable 

L confession. 

t .' 
Asto'the contents of any new form of the Judges 

Rules, apart from the basic test of voluntariness with which 

I have just deal t and the provisions th~ Commissioner 

recommended at paragraphs 4.12 to 4.19 (with. regard to caution's 
, 

etc) I RECOMME1TD the retention of the exis tir.g guidel ines set 

O'llt! in the Administrati ve Directions on Interrok,:a tion a.nd the 
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taking of statements contained in Appendix B to the Judges 

. Rules ·paragraphs 1 to 7 with the following modifi cations 

necessary to meet the Commissioner's re'commendations namely-

Paragra12h 2 substituting r.eference to the Commissioner's 

recommended First and Second Cautions (paragraphs 4.13 and 

4.15) for reference to Rule II and III. 

Paragraph 6(a) Deleting the form of caution there set out 

and replacing it by the Commissioner's recommended Second 

Caution. 

(c) What should be the effect of',breaches of the Judges Iiules 

!!!!fLwhat sanctions~hould exist to cover any breaches of 

those r~'? 

I have already recommended above that the test 

for the admissibility CIt' not of an oral or wri tt~J; statement 

to police by a suspect be as now the voluntary nature or 

otherwise of that statement. 

17.21 • Any breach of the code is a matter whic.h should 

be taken into account by a Court in deciding whether or not 

a statement b~ voluntary. But it seems to me to be a 

matter of common sense that provided 'a Court is satisfied 

that any breach of the code did not af'fectthe voluntariness 

of' the statement that breach should not affect the 

admissibility of the statement. 

17.22. Th€!.re are those who argue the. t s"ince the purpose 

of such a code is not only to ensure the voluntar.iness of a 

statement but to ensure the well being of a suspect, the 
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LS more likely to be observed strictly to the letter 

Jhe result of anj[ breach (even due to an oversight) were 

J have the automatic ef:£'ect of making a sta.tement 

lnadmissible even if it were an entirely voluntary statement. 

Such an argument seems to me to ignore the 

purpose of a trial. A trial is held 'not for the benefit of 

police or to investigat.e police behaviour but for the 

benefit of the public to determine the guilt or otherwise of 

an accused person. In coming to its· conclusion a.s to guilt 
. . 

r" or otherwise the Court in deciding whether or not a statement. 

made by the accused is voluntary may have to consider for 

I that purpose whether or not there were any breaches of the 
\ . 

code but if those breaches do not affect the voluntariness 

of the statement, the fact that there were breaches in no 

upon the fact of the guilt or otherwise of the f way touches 
I 

( 
accused. 

(" 
t 
\ 17.24. I It is pertinent to realise that the phrase 

"strict observance of the Judges Rules" avoids recognition 

of the fact as the Commissioner indicated at p&raf;r'aflh 9.4. 

that the breach or observance of the Judges Rules is not 

always a que'stion which is c1 ear cut, even if a given set 
1 
L of facts are agreed. The. correct obs,ervance often depends 

upon a question of correct judgement in particular 
I 

\.. circumstances e.g. should a caution have been a.dministered 

! .' earlier or even later than it was in :fact, administered or 
L~ ~ 

was a. refusal to allow a suspect access to a solicitor at a 

I 
o_~ 

. particular point in time justified on the basis that 

, 
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hindrance waS reasonably likely to be caused to the 

processes of investigation or tne administration of justice. 

Lawyers, after'careful consideration of a particular set 

of ' circumstances often hold opposing views as to th.e 

correct application of the Rules to those circumstances. 

It is therefore not surprising tba t police off'icers with 

the need- to make instant judgements are sometimes found to 

have erred. 

17.25. Wha'c sanctions should exi€lt to cover any 

breaches or the code? SOIne who pose this Q.ues tion do so 
1 

under the mistaken impression that no sanctions exist 

beyond the exclusion of a statement at the trial of a 

suspect~ others acknowledging ,that such sanctions do exist 

suggest that they are not sufficient. 

17.26. It is my view that the existing sanctions for 

the punishment of any malpractice by police towards a person 

whether in custody or not are perfectly ade~uate. I have 

in mind sanctions by way of proceedings against a police 

officer for criminal and disciplinary Off'en~es and civil 

actions to which the Commissioner referred in Chapte'r IX. 

17.27. In cases. of' real oppression f'or example assault 

by an officer, it is of course open to any person to 

insti tute criminal proc.eedings against a police officer. 

Quite apart from such private prosecutions, if' any complaint 

is. madebya member of the public against a member of a 

police force the chief officer of police is under a 

statutory duty ,to caUf;l.e that complaint' to be investigated 
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(unless the complaint alleges an offence with which that 

officer has been charged) and the chief officer of police 

is under the further statutory duty of submitting the 

report of that investigation to the Director of Public 

. Prosecutions unless the chief officer of police is satisfied 

that no criminal offence has been commi tted (Sec.tion 49 

Police Act 1964). That duty is interpreted in this Force in 

such a way that every complaint case involving a police 

officer is suomi tted to the Director of Public Prosecuti'ons 
" 

1,-

i 

i , 

if there is· any evidence however slight to indicate that 

a criminal offence may have been commi tted by tne ot.'f'icer. 

17.28. As the Commissioner indicated at paragraph 9.8 

another sanction is that provided by disciplinary proceed- ' 

ings against police of~icers. .I am not sugges ting tha t 

a comparatively tl~ivial breach of the Judges Rules (e.g. a 

failure to record the time at which a statement began and 

ended - Rule III (c)) would be made 'the subject of 

disciplinary proceedings. It is far more probable if such 

\. a breach were established that suitable words of' advice 

r would 'be given to the officer; it is very likely that the 
I 

; . ~>Police Complaints Board would not di$sent from such action. 

{: However 1'or more reprehensible conduct towards a person in 
{ 

\. . 

1 •• 

, . 
~ ... ~ 

custody disciplinary proceedings would be taken. 

In this connection it is irnportant to realise that 

prior to the Police Act 1976 whether or not disciplinary 

Proceedings were brought against a police officer was 

'eIltirely within police discretion. This. is no longer the 

.-
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case because of the introduction by the Police Act 1976 

of the entirely independent Police Complaints Board none 

of whose members can be any person who is or has been a 

constable in any part of the United Kingdom. Novv where a 

chief officer of police has received a report of' an 

investigation into a complaint by a member of the public 

under Section 49 Police Act 1964 and has not preferred 

~sciplinary charges he must send (subject to certain 

exceptions e.g. where the complaint has been withdrawn) 

to the Police Complaints Board a copy of the complaint and 

a memorandum signed by him stating his opinion on the 

merits of the complaint. If the Police Complaints Board 

disagree with his decision not to prefer disciplinary 

charges the Board can make recommendations to him as to 

the charges '{{hich they consider should be preferred. Fail ing 

agreement between the chief officer of police and the Board, 

the Board can £irect him to prefer such charges as they may 

specify (Section 3(2) Police Act 1976). 

Finally, as -the Commissioner indicated in 

paragraph 9.5~ there is the sanction of civil proceeding's. 

Such'proceedings WOUld be particularly appropriate in 

those cases where there is an allegation of oppression such 

as assault. The availability ,of f.ree advice and legal aid 
" 

in appropriate cases means that the opportunity of 

instituting such proceedings is available to all. 
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Principle (d) of the Judges Rules 

17.31 • I find this principle, which relates to the 

appropriate time when police should charge an accused, to 

be an unsatisfactory re~uirement. 

Principle (d) of the Judges Rules states 

"That when a police officer who is mak,ing 

en~uiries of any person about an offence has 

enough evidence to prefer a charge against that 

person for the offence, he should without delay 

cause that person to be charged or informed he may 

be prosecllted for the offence". 

Rule III(a) states 

"Where a pers on is charged with or informed tha t 

he may be prosecuted for 'an offence he shall be 

cautioned in the following terms ••••• " 

In R v Collier and Stenning 1965 49 Cr. App. R. 344. it 

was held that "charged" in Rule II~(a) meant actually: 

, charged and did not mean "charged or ought to have been 

charged" b.nd tha. t ~he w,ords "or informed tha. t he may be 

p'rosecuted" are intended to cover the case where a suspect 

has not been arrested and where in the course of, 

q:uestioning, a time comes when police 'contempla te that a 

f swnmons may be issued. Consequently an officer who does 
L 

not. charge as soon as he "has enough evidence against [s)' 

person "is in breach of principle (d) (~lbeit not in breach 

of Rule III(a) because he has not actually charged. In 
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Conway v Hotten 1976 63 Cr. App. R. 11 it was s.aid that 

when a, defendant is told that he will be charged he comes 

into the category ofa man who had been charged • 

17.32. The unsatisfactory nature of principle (d) is 

that all officer may have sufficient evidence to charge but 

'may wish to defer charging an arrested person to seek 

advice from his superior officers or to seek legal advice 

whether or not it is appropriate in all the circumstances 

of the case to charge. An officer so delaying a charge is 

in breach of principle (d). Equally he is open to 

criticism if he does ~ qelay and goes ahead and charges 

although he wanted guidance from his superior officers or 

legal advice on the exercise of his discretion to prosecute. 

Additionally an officer may' have sufficient evidence to 

charge a person but ,wishes to attempt to put that evidence 

to the ,test, by seeking to ootain corroborative ,evidence in 

support. A typical example is that shown in the case 

referred to at pp 64-5 of' Part I of the Commissioner" s 

Evidence under reference CR 201/76/265 where P9lice 

received an admission i~o a murder suff'icient to support 5:. 

charge but the charge was delayed in order to test the 

veracity of' the admission .and. in particular to recover" the 

murder weapon f'rom the~iver where it had been thrown. Had 

police charged immediately after the coni'ession and the 

confession had proved as false as' th·e earlier untrue . 

explanations,the suspect had put forward as to his movements 
,. 

police would doubtless have been c:ri ticisedforcharging 
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prema turely a1 though <?ertainly they had suf'f' ic ien t evid.ence' 

tochargej by delaying the charging until they had 
. 

r~ obtained corroborative evidence it could be argued that 

r' 

, 
\. , 

~r . 

'i • 

, . 

police were in breach of' principle Cd). 

For these' reasons I sugges~ that the .principle 

in rule Cd) be amended to recognise the f'act that despite 

th~'possession by an of'ficer of' "enough evidence" to pref'er 

a charge there may well be perf'ectly proper reasons why ~t 

is not appropriate to charge I!without delay". 

The accused's right to make an unsworn statement at his trial. 

17.34. Although this is a topic allied to the accused's 

right of' silence at his trial (with which I shall deal 

subsequently) it can be considered separately. The accused's 

right to make an unsworn statement was preserved by section 

l(h) Criminal Evidence Act 1898 an~ is one of' the three 

courses open to an accused at the close of' the prosecution'.s 
I 

case, the others being to give evidence on oath or to 
f 
L remain silent. 

17.35 •. Section l(h) Criminal Evidence Act 1898 provides 
1. 

that "Nothing in this Act shall af'f'ect ••• any right of' the 
( . 
t person charged 'to make a statement without being sworn". 

This provision does not of' course relate to an accused who 

l. has an objection to taking an oath (for which adequate 

I provision i,6 made by section 5 Oaths Act 1978) but to the 

right of' an accused who does not wish to remain silent but 

. wishes to avoid cross-examination by making a statement f'rom 

the dock. 
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The effect of such an unsworn statement was 
, . 

explained by Lord Justice Shaw in R v Coughlan (Joseph) 

i977 64 Cr. App. R~ 11 as follows: 

"When the Criminal Evidence Act 1898 made it 

possible for a person charged with an of'fence to be a 

witness in his own defence, it expressly preserved by 

Section 1(h) what had until then been th~ only right of 

such a person, namely, to make a statement without being 

sworn. The section makes a clear distinction between 

the position where an accused person elects to assume 

the role of a witness in his defence and the situation 

where he makes an unsworn statement. In the latter case 

he. is not a witness and he does not give. evidence. 

Nonetheless, in preserving his right to make an unsworn 

statement, the statute tacitly indicated that something 

of possible value to.the person charged was being 

'retained. What is said in such a statement is not to be 

altogether brushed aside; but its potential effect is 

persuasive rather than evidential. It cannot prove 

facts not otherwise proved by the evidence b~tiore the 

jury, but it may make the jury see the proved facts and 

the inferences to be drawn from them in a different light. 

Inasmuch as it may thus influence the jury's decision 

they should be invi t~d . to consider the content of the 

statement.; in relation to the whole of the evidence. It 

is perhaps unnecessary to tell the jury whether or not 

it is evidence in the strict sense. It is material in 
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the case. It is right, however, that the jury should be 

told that a statement not sworn to and not tested by 

cross-examination has less cogency and weight than sworn 

evidencetl
• 

17.37. I shall comment later on the effect of an 

accused exercising his right to remain silent, but given 

that he has that choice of remaining silent or giving 

evidence as a witness I see no useful purpose whatsoeve~ in 

an accused having this third option of making an unsworn 

statement. A jury untrained in the sifting of evidence 

must have a difficult enough time weighing up conflicting 

evidence when they have to give equal consideration to the 

evidence that is placed before them. But in the case of 

giving consideration to an unsworn statement their task is 

almost superhuman when they attempt to attach to an unsworn· 

statement its proper value if' only because its'proper value 

l. is so difficult for them to ascertain. They will be told 

not to ignore it but to consider it" in relat io.n to the 

whole of -the evidence" and that it is of less "weight than 

.?>worn evidence" and that it is "persuasive rather than 

evidential". These unhelpful and uncertain guidelines which 

are the only guidelines a jury can expect in the present 

state of the law are likely in my view· only to add to a 

jury's already onerous task and may well lead a jury to 

attaching too much or too little importance to suc~h an 

unsworn statement. It seems to me that if an accused wishes 

a jury to consider such a statement he should be prepared 
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like every other witness whether for the prosecution or 

the defence to 'have its credibility tested by cross-

examination. 

.17.38 • Accordingly I RECOMMEND as did the Criminal Law 

Revision Committee in its Eleventh Report that the right of 

an accused at his trial to make an. unsworn statement about 

the facts instead of giving evidence as a witness shoul~ be 

abolished (paragraph 104 of that Report). I accept the 

Criminal Law Revision Comm.i ttee' s recommendation that ,if 

this right were abolished an unrepresented accused's right 

. to address a Court or jury in the capacity of an advocate' 

as opposed to that of a witness making an unsworn statement 

be retained (paragraph 105 of the same Report). 

Accused's right of' silence at his trial 

At present, once a Courtac.cepts that a prima 
, 

!J facie case a~ainst an accused has b'een establisheo. by the 

." 

prosecution, the accused has three choices open to him. One 

of those choices, that ft is right to mak'e an unsworn 

statement, I have already discussed. I shall now deal with 

the second of those choices nameljr to remain silent .und~r 

the provisions of' section 1(a) Criminal Evidence Act 1898. 

17.40. In a civilised society no-one can be compelled 

to speak, neither do I suggest that the right which an 
" 

accused has to remain silent should be removed~ But I do 

suggest that once the Court accepts that the prosecution 

have established a prima f'acie case against an accused then 

the effect of the exe.rcise of' that choice of silence 
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be altered. 

17.41. At present the prosecution is stat'U;toI'ily 

debarred from making any comment 'on an accused's failure to 

give evidence (section 1(0) Oriminal Evidence Act "1898). 

The judge although in his discretion m,ay comment, on the 

accused's failure to give evidence but he can only do so 

in 'the mildest of terms, (R v Bathurst 1968 1 All E.R. ,1175). 

17.42. I RECOMME@ that it should be oPen to both the 

prosecution and the judge to comment f'ully on the accused's 

failure t'o give evidence se-that a Oourt or jury y.rould be 

entitled to draw such inferences from 'the accused's failure 

to give evidence as appear proper and that such f'ai lure 

can be treated as capable ot: amounting to corroboration of 

eVidence given against the accused. This recommendation 

is again one that was suggested by the Criminal Law Revision' 

Oommittee in its Eleventh Report (paragraphs 110 and 1.11)0 

So that there is no doubt in the mind of' an accused or. the 

jury I FURTHER RECOMMEND tha.t the effect of' a decision not 
I 

to give evidence Should be explained to an accused once the 

'Court accepts that the evidence adduced by the prosecution 

ha~ established a prima facie case against an accused. 

Doubtless my suggestion will be met by 

similar ~rguments concerning antiquity, unfairness to the 

suspect and the innocent suspect which the Oommissioner dealt 

wi'ch at paragraphs 4.6 - 4.10 of' Part'I of his evidence 

when considering a suspect's silence during pol,ice 
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questioning. I shall not repeat those arguments here except 

to deal wi t.h three matters. 

17.44. I emphasise that under my ;recon:tllendation no 

• question relating to an accllsed' s failure to gi ve evidence' 

., 

could arise until such time fiS the Court had agreed that 

the evidence adduced by the prosecution had established a 

prima fac.ie case against an accused. Obviously i1' the 

prosecution were not able to establish such a case no 

question 01' an accused giving evidence would arise. 

When the Criminal Law Eevision Committee made 

its recommendation in this respect its opponents argued that 

such a recommendation would shi1't the burden of proof from 

the p~vsecution to the defence. This would not be the case, 

the burden 01' proof would remain as now throughout the trial 

upon the prosecution. The di1'ference would be that the 

Court or jury would have additional material either by way 

01' having heard the accused's evidence or by being able to 

consider together wi ~..h all- the evidence both from the 

prosecution and de1'ence the effect of the accused.' s(I:;sl1.ence. 

17.46. The Criminw. Law Revision Committee in its 

Eleventh Report (p. 176 clause 5(1 )(c). of' its draft Bill) 

suggested that the obligation on an accused to give evidence 

or the effect of his f'~ilure to do so should not apply if 

"it appears to the Court that the physical or mental 

condition of the accused makes it undesirable for him to be 

called upon to give evidence tt • Wi th respect to the· 
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Criminal Law Revision Committee I do not agree that such 

an exception should be made. If such an eXgeption were 

mad;e it would give rise to a trial within a trial to. decide 

upon the physical or mental condition of the accused. It 

would seem more appropriate that the judge should give an 

appropri/?-te direction, to the jury in such a case of' the 

insignificance of the failure of the accused to give evidence. 

Lest it be thought that I.am being callous in this respect 

my intention is <;Lui t'e the opposi tee 'I do not for one 

, moment suggest that there should be any obligation on accused' 

to give evidence or for an adverse co~ent to be drawn from 

his failure to do so when an issue is being tried as.to an 

accused's fitness to plead or take his trial in accordance' 

with the Criminal Procedure (Insanity) Act 1964. But if 

tha t issue is ra ised and the accu.sed is f'ound fit to plead 

and take his trial then it seems to me that his trial should 

be subject to the same rules of procedure as any other trial. 

Those accused at a trial range from the highly intelligent to 

those of yery low mentali tYr from those who express themselves 

with ease to those'who have great difficulty in doing so. 

A jury properly- directed' or. a court are perfectly capable' of 
.\ 

'tak'ing the intelligence of an accused, or lack of it into 

account in assessing the importance or, otilervvise of the 

refu.5aJ.. or the evidence hegi ves; if' it is thougn t that a 

jury does not have that ability then it is diff'icul t to see 

hdW reliance can be placed on the otner abilities which a 

. ,jurY, j:s expected to possess in order to ·ca·rry out i ts,,;task • 
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17 •. 47. To summarize my rec'ommendations in this chapter 

they are:-

The test for the admissibility or exclusion in evidence 

of an oral o~ written statement to police by a suspect 

or accused person should be as now based on the 

voluntary principle and not on an exclusionary rule or 

dlsc;i,il,J,inary principle (paragraph 17.12). 
( , 

(2) Facts'revealed. by a statement. subsequently ruled 

inadmissible, as now, if capable of proof by means other 

than the 'inadmissible statement should be admissible 

(paragraph 17.12). 

(3) The rule as to the· inadmissibility of a confession 

made as a result of a threat or inducement should be 

limited to threats or inducements of a kind likely, 

in the circumstances existing at the time. to produce 

from the accused an unreliable confession (]~aragraph 

17.18). 

(4) The. reten"tion of the Administrative Directions on 

Interrogation and the Taking of Statements contained 

in Appendix B to t;pe Judges Rules, save for the 

·modification necessary ~t p~ragraphs 2 and 6(a) to 

meet the recommendations in Part I of this evidence 

(paragraph 17.19). 

(5) The principle (d) at present referred to in 

Appendix A of the Judges Rules be amended to recognise 

the fact that despite the possession by an officer of 

"enough f)vidence" to prefer a charge there may well 
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be perfectly proper reasons why it is not appropriate 

to charge "without delay" (paragraph 17.33). 

(6) The rj,ght of an accused person to make 'an unsworn 

statement at his trial instead of giving evidence 

as a witness should be abolished (paragraph 17.38). 

(7) When a court accepts that the evidence adduced by 

the prosecution has established a prima facie case 

against an accused person it should warn him that 

if he fails to give evidence the. court or jury vlill 

be entitled to draw such inferences from his 

failure as appear proper and that such failure can 

be treated as capable of amounting to corroboration 

(paragraph 17.42). 
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