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PREFACE 

The terms of reference of the Board of Review make it clear 
that the Government is seeking specific answers to specific 
problems which have arisen in the administration of juvenile 
justice in the Province of Alberta. For this reason, the Board 
made a deliberate choice to recommend changes that lie within 
the jurisdiction of the Government to make. These recommenda
tions are contained in the official report of the Board of Review. 
Although important, these recommendations, confined within 
such a framework, are narrow in scope, and hardly touch the 
far-reaching problem of juvenile delinquency as the public sees 
that problem. 

TheJ uvenile Delinquents Act governs the control of juvenile 
deliquency for the whole of Canada, and enunciates a philosophy 
that permeates all of the systems of juvenile justice used in the 
western world. It is a philosophy whose validity I cannot accept, 
and believe should be replaced. For this reason, I have chosen to 
make use of our last ter.m of reference to write a second report. 
This term of reference invite,s members of the Board to write 
about all matters deemed relevant to the problems being 
considered. The official' report of the Board of Review and my 
report overlap to a limited extent in their material content. 

The present report reflects four years of study of the 
literature of juvenile delinquency. The appended bibliography 
will give an idea of the extent of such writings. What the 
bibliography does not do is to make apparent the contradictions 
and confusion, the myths and the false reasoning, which have 
led, for example, to the strong movement for the abolition of the 
juvenile courts of the United States. 

In order to understand fully the contradictions and confu
sion that now exist, it is, in my opinion, worth the while to trace 
back through history the different ways different societies have 
chosen to treat their offending children. This report is, therefore, 
long, and it is to some extent philosophical in content. The final 
recommendations are, however, positive and practical. I believe 
them to be worth consideration on a provincial and national 
scale. 

Throughout the manuscript, footnotes appear on approp
riate pages, and are numbered sequentially only for that page. 
Such footnotes are not numbered sequentially for the report as a 
whole. Verbatim quotations have been written in italics, some of 
them have been taken from secondary, rather than primary, 
sources. Since some of the quotations appear in several 



secondary sources1 no one such source has been identified as 
responsible for the accuracy of the quotation. 

I cannot let an opportunity pass without thanking my 
secretary, Irene Maj, for 21 years of outstanding service and 
infinite patience. To her must go the credit for the technical 
quality of the present report. Professor A.A. Ryan of the 
University of Alberta severely edited the raw manuscript with 
which he had to work. Although I accept all responsibility for the 
thoughts contained in this report, Professor Ryan helped me 
express those thoughts in clear and succinct words. Finally, I 
must thank Professor Peter Freeman, Law Librarian of the 
University of Alberta, for bringing to my attention the 
thousands of pages of material, contained in books and articles, 
which he believed important for me to read. 

Max Wyman 
September 1, 1977 
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REPORT ON JUVENILE DELINQUENCY 

INTRODUCTION 

About 2000 years ago, Socrates wrote: 
Our youths now love luxury, they have bad manners, they 
have disrespect for authority, disrespect for older people. 
Children generally are tyrants. They no longer rise when 
adults enter the room .... They gobble food and tyrannize 
their teachers. 

Since the time of Socrates, criticism of youthful behavior has 
grown sharper and harsher, and one must conclude that few 
societies have been satisfied with the behavior of their children, 
and fewer have been able to cope witb it. Yet every generation of 
adults has had its theories as to the causes of juvenile 
misbehavior, and how to correct it. The causes advanced. hav~ 
ranged from pauperism to pampering, and the cures from tender 
loving care to hard work, hard fare, and a hard bed. 

At the beginning of the 19th century for example, the 
concern of people in Great Britain was reflected in the Report of 
the Committee for Investigating the Causes of the Alarming 
Increase of Juvenile Delinquency in the Metropolis, dated 
London, 18th May, 1816. It concludes: 

That the following appear to be the principal causes of these 
dreadful pmctices: 

The improper conduct of parents. 
The want of education. 
The want of suitable employment. 
The violation of the Sabbath, and habits of gambling in 
the public streets. 

That, in addition to these primary causes, there are au
xiliaries which powerfully contribute to increase and per
petuate the evil:- These may be ·traced to, and included under, 
the three following heads: 

The severity of the criminal code. 
The defective state of the police. 
The existing system of prison discipline. 

In one form or other, these and similar statements have been 
repeated thousands of times, and some have become ingrained 
beliefs about why young people act as they do. But even today, 
there is little evidence to support their validity. The truth is that 
we do not know why people lie, cheat and steal. 

In the past two centuries, hundreds of committees and 
commissions throughout the world have investigated the causes 
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of juvenile delinquency. Some of their reports have profoundly 
affected the legislation of their time: others have been quietly 
forgotten. This report will in due course refer to several of these 
reports, in particular to The Challenge olOrime in a Free Society, 
Report of the President's Commission on Law Enforcement and 
Administration of ,Justice, 1967. 

In view of the work of the hundreds of committees and 
commissions mentioned above, why has the Government of 
Alberta seen fit to establish yet another Board to investigate a 
problem which by now would seem to have been studied beyond 
the point of diminishing returns? Continued study is necessary 
because no one has come up with a valid answer to a vexing 
problem that has now existed for thousands of years. 

The so-calledj~wenile population of Canada numbers about 
4,600,000 young people between the ages of 7 and 17, about 45,000 
of whom face charges in juvenile courts in any year. Some 75% of 
these charges are disposed of by dismissal, reprimand, proba
tion, or fine; the remainder result in the placement of somewhere 
between 1500 and 3500 juveniles! in detention facilities funded 
by the provinces. 

A rough probability calculation would indicate that about 
92% of our juvenile population make it through the ages from 7 to 
17 without any contact with the juvenile courts, and that less 
than 0.2% are placed in institutions. And since the charges 
against juveniles range from trivial violations of municipal 
by-laws to major violations of the Criminal Code, indications are 
that only a very sman percentage of offenders find themselves in 
serious enough conflict with the law to be considered a threat to 
our way of life. Comparable American statistics reveal a not 
dissimilar pattern in the United States, even with ten times our 
population and problems exacerbated by conditions that do not 
exist in Canada. A recent report indicates that the United States 
had in detention only 48,050 juvenile delinquents 2• 

Why then do so many people see the juvenile delinquency 
problem in another and more disturbing light? The answer can 
be illustrated by information about shoplifting supplied by one 
department store in the City of Edmonton. This store annually 
loses merchandise with a value equivalent to about one percent 
of its sales. The shoplifting is about equally attributed to 
employees of the store and the general public. However, 
juveniles are involved in an estimated 70% ofthe external thefts, 
amounting to $350,000 per year (equivalent to about 0.35% of 

1 This is one among many statistics that is difficult to establish with any accuracy. 
2Allan J. Couch, Diverting the Status Offender from the Juvenile Court, Juvenile 
Justice, Vol. 25, November, 1974. 'rhese data apply as of June 30,1971. 
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total sales). Since the average value of items stolen is about $8.00, 
juveniles must take about 40,000 items per year from this one 
store. If to losses attributable to shoplifting, we add those 
resulting from breaking and entering, we can arrive at the 
following estimates: 

(1) Alberta juveniles steal over 500,000 items per year, with 
a total 'V'alue probably in excess af $4,000,000; 
and 

(2) hundreds of tho v, sands of juveniles commit theft at least 
once in any year. 

Since the juvenile population of Alberta now numbers about 
4,00,000, the problem that the public sees may well involve the 
sporadic criminal behavior of a majority of the juveniles of the 
province. If we consider also the losses through juvenile 
vandalism, public concern becomes even more understandable. 
The same pattern of behavior is exhibited by juveniles all over 
the world, and indeed seems rooted in the widespread disrespect 
most people seem to have for the rights and property of others. 

As has been suggested above, delinquent juveniles fall into 
two distinct groups, those who are formally charged and appear 
in court, and those whom the courts never see. Extensive data on 
these two groups of delinquents are not available for Canada, but 
we were fortunate enough to obtain California statistics for 1973. 
Because California coincidently has about the same total 
population (about 21,000,000) as Canada, as well as about the 
same population of juveniles (about 4,500,000), their statistics 
can reasonably be expected to have some validity for our study. 

California police have the legal discretionary power to treat 
juvenile offenders in either of two ways. They may inform the 
parents and release the offenders with a warning, or they may 
send them through the juvenile justice system. Of the approxi
mately 500,000 juvenile offenders apprehended in 1973, about 
70% were released with a warning. The remaining 30% were 
disposed of by the juvenile justice system as shown in chart (B) 
below. 

Although in 1973 the California police or related agencies 
l'eferred 164,436 cases to the Probation Depal·tment for screen
ing, formal charges by means of a petition were filed in only 
50,679 cases, that is in the cases of about 10% of the juveniles 
caught committing an offence, or of about 1% of the total 
juvenile population. These data, however, are not complete. 

According to surveys conducted among victims of crime, not 
only are more than 50% of serious crimes not reported, but in 
almost 80% of those instances where they are reported the police 
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Chart (B) 
JUVENILE COURT PROCESS (based on 1973 data) 

Sources from which delinquent juveniles were originally referred to California 
probation departments. 

LAW PROBATION OTHERS & 
ENFORCE- COURTS SCHOOLS PARENTS DEPART- UNKNOWNS 

MENT MENT 

144,255 5,655 5,598 4,230 1,834 2,864 

87.7% 3.4% 3.4% 2.6% 1.1% 1.8% 

l I I I I 
PROBATION DEPT. 
DETERMINATION 

164,436 

100.0% 

I I 
DISMISSED OR 

INFORMAL TRANSFERRED 
TO OTHER PETITION FILED (NON-COURT) 
AGENCY PROBATION 

89,889 50,679 23,868 

54.7% 30.8% 14.5% 

JUVENILE 
COURT 

APPEARANCE 
~ 51,458 

31.3% 

J I J J 
REMANDED FORMAL NON-WARD INITJAL 

DISMISSED TO ADULT PROBATION PRORATION COMMITMENT 
COURT TOTHECYA 

15,667 67a 29,275 5,545 302 

9.5% 0.4% 17.8% 3.4% 0.2% 

*The difference of 789 cases between the petition filed and juvenile court 
appearance figures is due to the varying time differential betweenfiling and 
disposition. 
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fail to identify the offender. Indeed, so large is the volume of 
undetected or unsolved crime that it is difficult to draw valid 
conclusions about juvenile delinquency without taking into 
account the effect of this so-called statistical dark number. 

Since the police have the closest contact, they must play an 
important if limited role in juvenile crime prevention. If, as the 
California figureslindicate, the juvenile courts deal with only 1 % 
of the juvenile population, then those courts can have little effect 
on the major problem the public sees. Moreover, public rehabili
tation institutions affect only a tiny fraction of the juvenile 
population. Nothing those institutions can do, for good or for bad, 
can have any effect on the delinquent tendencies of the juvenile 
population in general. 

Although the courts and their attendant institutions may 
play essential roles in our sygtem of justice, they can at best 
react to criminal behavior. Society must look to other institu
tions for the prevention and control of juvenile delinquency. 

Criticism of the system of juvenile justice in the western 
world is harsh, and, in our opinion, unjustified. For example, the 
eminent Roscoe Pound once remarked that ... the powers of the 
Star Chamb<:J1' we?'e a t?-ifie in compa?-ison with those of our 
juvenile court . ... This statement is false. In fact, the juvenile 
courts of the western world lack even the power that is routinely 
given the adult courts and find their efforts hamstrung as a 
result. 

Even the Supreme Court of the United States has been 
critical in this way of thtl juvenile courts. 

Juvenile court history has again demonstrated that unbridlel1 
discretion, howeve?' benevolently motivated, is frequently a 
poor substitute for principle and procedure . ... The absence 
of substantive standards has not necessarily meant that 
children ?'eceive careful, compassionate, individualized 
t'reatment. The absence of procedural1'Ules based on constitu
tional principle has not always produced fair, efficient and 
effecti've procedu?·es. Departures from established due pro
cess have frequently ?'esulted not in enlightened proced'u,re but 
in arbit?'ariness. 

With equal validity, the court might have said: 
The presence of substantive standards has not necessarily 
meant that children received careful, compassionate, indi
vidualized treatment. The presence of procedural rules based 
on constitutional p'i-inciple has not always p?'oduced fai?', 
efficient and effective p'rOcedures. Over the years, the courts, 
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using established due process, sent hundreds of children, 
~£nder the age often, to the gallows. 

The debate about the use of the legal procedures of adult due 
process in a juvenile setting is not new. At the beginning of the 
19th century, 8irJohn Eardley Eardley-Wilmot asked whether it 
was better to have numbers of our fellow creatures ruined by a 
st'rict adherence to ancient rules of trial: or numbers s.aved by a 
salutory departure from them? This too is dangerous rhetoric 
because it denigrates the important role the rule of law has to 
play in the protection of the lives of free men and women. 

It is most unfortunate that both sides in the debate about 
due process tend to substitute specious reasoning for compelling 
evidence, and rhetoric for knowledge. To say that children 
should have fair hearings and due process flows from a 
fundamental principle of justice. It does not follow, however, 
that the legal procedures of ajuvenile court must be identical to 
those of adult courts. Although this report wiH return to this 
important issue, we might pause for the moment to recall the 
warning of Mr. Justice Bla-;::kmun: -

If the formalities of the m-iminal adjudicative p?'ocess are to 
be s'I-£perimposedupon the juvenile court system, there is little 
need for its separate existence. Perhaps that ultimate 
disillusionment will come one day, but for the moment we a1'e 
disinclined to give impetus to it. 
As he suggests, a serious attack is now being made against 

the juvenile courts of the western world. Indeed, the very 
existence of those courts is now being threatened. 

History may have a great deal t.o teach us about how we 
should treat our children, but its lessons are not those that the 
Supreme Court of the United States is attempting to teach. 

When society looks upon the pervasive so-called delinquent 
tendencies of youth, it is unfortunate that it should look to the 
wrong institution to cope with a massive social problem whose 
solution lies beyond its capabilities. The burden of making 
ethical, decent and legal behavior commonplace should not rest 
on cour'ts not designed for that purpose. It is a role of the courts 
to convict and punish persons guilty of criminal behavior. More 
important is the role these courts must play to oppose the 
intrusion of the state into the lives of innocent people. A system 
of justice, be it adult or juvenile, should not be charged with any 
other function. 

Right up till the end of the 19th century, the western world 
continued to treat its offending children as midget adults. At the 
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beginning of the 20th century, however, society turned to a new 
philosophy of juvenile justice and a new mode of administering 
that philosophy. It turned to these innovations with great 
expectations and high hopes that a long standing and vexing 
problem would now be solved. After spending billions of dollars, 
it is now becoming clear that those great expectations will not be 
fulfilled and that those high hopes have turned to ash. The 
goodwill and willing financial support that were given to this 
new system of juvenile justice turned to hostility, a hostility that 
has been accompanied by a demand for change and reform. But 
that has been the history of all of our institutions, the school, the 
church and, indeed, the government itself. At various times, 
society has looked toward each of these institutions with great 
expectations, expectations that were far higher than any society 
had the right to demand. When those institutions did not produce 
the expected miracles, a period of disillusionment set in. That 
period usually became trying times for the institutions involved. 
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THE HISTORY OF THE RISE OF THE 20'TH CENTURY 
PHILOSOPHY OF JUVENILE JUSTICE 

Although much has been written about the carefree days 
that are supposed to be such a vital part of the childhood ye}.">:rs, it 
is probably closer to the truth to say that children have seldom 
occupied an enviable position in any society. For thousands of 
years, the law punished children as if they were midget adults, 
and yet that same law curtailed their freedom by making them 
chattels of their parents, or chattels of the state. 

In early Roman Law, a father had an absolute right to put a 
child to death. Indeed, Tacitus considered it a weakness of 
Mosaic Law that J.ewish parents did not enjoy such a right. Be 
that as it may, on the treatment of children, Mosaic Law was not 
all that different from early Roman Law. In Exodus, 21:15 and 
21:17, we read: 

21 :15 And he that smiteth his father, or his mothe?', shall be 
surely put to death. 

21 :17 And he that curseth his father, or his mother, shall 
surely be put to death. 

The basis of Tacitus' critical comment can be found in 
Deuteronomy: 

21:18 If a man have a stubbo?'n and rebellious son, which 
will not obey the voice of his fathe?', or the voice of his 
mothe1', and that, when they have chastened him, will 
not hearken unto them: 

21 :19 Then shall his father and his mother lay hold on him, 
and bring him out unto the elders of his city, and unto 
the gate of his place; 

21 :20 And they shall say unto the elders of his city, This our 
son is stubborn and rebellious, he will not obey our 
voice, he is a glutton, and a d?iI.,nkard. 

21 :21 And all the men of his city shall stone him with stones, 
that he die; so shalt thou put evil away from among 
you; and all Israel shall hear, and fear. 

Although, as Tacitus claimed, Jewish children were entitled 
to some sort of trial before the elders of the city, the consequ
ences of Mosaic Law were much the same as the corresponding 
consequences of early Roman Law. It took thousands of years 
from the time of Moses before secular law governing parent-child 
relationships showed any significant difference in substance 
from the old biblical law. By the middle of the 17th century, 
however, secular law began to recognize that' there were bad 
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parents as well as bad children. For example, in the General 
Laws and Liberties of New Plimouth Colony, published in 1671, 
we find: 

If any Childe or Children above sixteen years old, and of 
competent Understanding, shall Curse or Smite their 
Natural Father or Mother; he or they shall be put to Death, 
unless it can be sufficiently testified that the Parents have 
been very Unchristiarzly negligent in the Education of such 
Children, or so provoked them by extreme and cruel Correc
tion, that they have been forced thereunto, to preserve 
themselves from Death or Maiming. 

The Hebrew word that has been translated into curse had 
the original meaning to hold lightly. The 17th century, therefore, 
protected children under the age of 16 from a sentence of death 
for what would now be deemed to be trivial forms of misbehavior. 
Also, children of the age of 16 or over were given some measure of 
defence. 

Throughout history, the laws of society have paid lip service 
to the fundamental right of parents to raise their children as 
they see fit. But every society, including our own, has had its 
share of serfs, slaves, and Helots, those second class citizens not 
guaranteed the full protection of the law. States, on the slightest 
of pretexts, have separated children from their parents, and 
dealt with them as non-citizens. After writing at considerable 
length on the wisdom of the poor-laws of 17th and 18th century 
England, particularly those that allowed the state to separate 
the families of the so-called wretched poor, Blackstone concluded 
that there was a law for the rich that did not extend to the poor: 

The rich indeed are left at their own option, whether they will 
breed up their children to be ornaments or disgraces to their 
family. 

It is unfortunate that the philosophy and practice of the 
modern system of juvenile justice is so rooted in the poor-laws of 
England, and in the way they were enforced. England's pauper 
class was despised as vicious and depraved. To the middle and 
upper classes it was axiomatic that the pauper class was the 
source of all criminals. It was also axiomatic that, if left 
unattended by the state, pauper children would wallow in the 
moral filth of their pauper parents, and that they were 
inevitably candidates for prison or the grave. By this kind of 
logic, it was an act of humanity to separate pauper children from 
pauper parents, to send young children abroad, to indenture 
them for years to a stranger, with complete insensitivity to the 
possibility that such people might have any kind of life as a 
family. 
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It is sobering to recall the sordid history of the workhouse, 
the almshouse, the poor house, the orphanage and the house of 
refuge because they were the rehabilitation centers oftheir day. 
Societies traditionally treated the recipients of their welfare 
little differently from the way they treated their criminals. 
Indeed, in the minds of some, the two groups were one and the 
same. It is no wonder, then, that there are people who maintain, 
as we were recently told, that any child, no matter how good or 
how bad, is better off asa child of the streets than as an inmate of 
any rehabilitation center of this continent. 

At least in Alberta, this contention is false, but it is so 
widespread that it is time to look carefully and objectively at the 
modern rehabilitation center free from the aura of the sordid 
past. 

But another current of thought had begun to surface. 
Nineteenth century reformers in England and the United States 
began to lose their interest in the prevention and rehabilitation 
of criminal behavior, and began to focus attention on the 
legislation and legal procedures defining and punishing children 
as criminals. That change in interest retlected changed theories 
of the causes of juvenile delinquency. 

Early in the 19th century, Sir John Eardley Eardley-Wilmot 
suggested juveniles below a certain age should not be'subject to 
the law of felony with respect to theft. He suggested instead that 
theft be treated as a summary offence, and that a summary form 
of procedure be used to handle juveniles charged with theft. His 
list of primary causes for the alarming increase in juvenile 
delinquency is interesting: 

1. delay in trials; 
2. delay in punishment; 

3. the contamination of the gaols; 
4. the disgrace of a public trial; and 

5. the stigma of a ve1-dict. 

His argument is equally so: 

Gentlemen, it is with the utmost diffidence that I offer to the 
consideration of the legislat~tre this proposed alteration of 
our penal code, as respects Juvenile Delinquents. If I am not 
mistaken, the advantages to the public will be immense; and 
by the adoption of this new enactment, those deserted objects 
who have so ea?-ly fallen the victims of Ignorance and 
Depravity, will be guided through this world andpreparedfor 
a better . ... 
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In searching for a remedy by which this increasing evil may 
be effectually checked, the only true foundation of success 
must rest upon the just and accurate view of the cause which 
produces it. It is not to save the youthful delinquent from 
punishment, but in order to prevent that very punishment 
from being the instrument of increasing the evil, that I would 
apply the remedy,. and if, long before he has become a public 
specta,cle at the bar of a criminal court, I could save him from 
IW great and fatal a degradation; if before his heart is 
hardened in villainy or rendered desperate by a verdict of 
guilty, I could inflict a punishment which should produce 
better effects; then, I confidently assert, that a step would be 
gained in the prevention of crime, which would soon be felt in 
evenJ part of this extensive empire. 

The arguments of those who opposed Wilmot's suggestions 
have an equally modern flavor and have endured over the years; 
in the words, for example, of the Reverend T. Coker Adams 
(1828): 

We have now a1'rived at that part of your Pamphlet which 
projects a measure for diminishing the cause of Crime. In 
itself the most important part, in its propositions the most 
objectionable. 
Let us first turn our observations to those inestimable 
privileges, of which your alteration of the law so sweepingly 
deprives us. 
It abrogates that merciful provision of the Law, which enacts 
that the Person charged with felony shall be taken before a 
Magistrate, in order that it may be clearly ascertained by him, 
whether thm'e be a reasonable suspicion of guilt, before he be 
committedfor trial. 

It removes that important Ordeal of the Grand Inquest, whose 
duty it is, to inquire whether the1'e be at least sufficient 
p'rGsecuting Evidence for putting him on his Defence. 

It takes away that glory of our Constitution, his Trial by Jury, 
which we are told, by the highest authority lis an admirable 
criterion of Truth, and a most important guardian both of 
public and private Liberty,' 

It robs him of that safe means of Defence, which, a technical, a 
watchful and a skilful advocate is the most competent to 
suggest. 

And lastly it deprives him of That intricate knowledge oflaw, 
of evidence, and of the mode of giving evidence . ... 

Following his detailed defence of legal due process, the 
Reverend Adams advances two perceptive conclusions: first that 
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the rate of increase of crime is determined by the rate of increase 
in population, and second that the rate of increase of crime far 
exceeds the corresponding rate of increase in population. If heed 
had been paid to him, current rates of crime might have been 
anticipated. 

The debate continued until the end of the last quarter of the 
19th century. At that time, English reformers such as the 
Reverend Benjamin Waugh were asking for special tribunals for 
juveniles: 

Can there be any doubt that justice towards our juvenile 
offenders is seriously perverted through the want of a suitable 
tribuna,l of judgment? 
Some seven thousand children are brought before the magis
tmtes of London in a single year. The stake is sufficiently 
serious to demand careful attention. 

Our convict prisons, it is belived by persons who at once have 
authority to speak and lack the liberty to do so, are supplied 
with a large proportion of their inmates from the juvenile 
victims offatally unsuitable proceedings of law . ... 
Did you ever consider that big and little offenders are passed 
through the same courses of law,' that a child of nine hea'rs the 
bolt lock him in the same station cell, is bewildered by the same 
'so help you God,' is handled 'by the same gigantic officials, 
and stands, or surely is held up, in the same dock, and looks 
upon the same solemn deputy of the Crown as a murderer! ... 
A New and Distinct Tribunal! This is the best device! A 
t'ribunal of citizens - men and women - superintendents of 
Sunday schools, teachers of day schools, if you will, -why not? 
Citizens whose functions should be magisterial, whose legal 
qualifications should be thei?' ability to read the living 
literature of English children, whose Act of Parliament 
should be their moral instincts, with the discretionary powers 
of a domestic Habeas corpus ad satisfaciendum, - above all, 
who had committed and had not forgotten the appetitive and 
pugnaciousfollies of youth, and could 'Laugh them o'er again.' 

Cannot some way be devised which should make clear the 
merits of every act of child-crime, be sensitive to fair play, be 
alive to the common weal, regard a child as the father of a man, 
. see him in wider, deeper, higher, more lasting relationship 
than his relationship to some pitiless, petti-fogging pastry
cook, recklessly indifferent to everything in heaven, earth, 
and under the earth, but the loss of a two-penny pie! 

Is it not time to let the ridiculously big name 'Juvenile Crime' 
d?'op from our language, and the consequent hideous imper
sonation, a Juvenile C?-iminal, vanishfrom our fancy, -time 

12 



to relieve the stealing of apples of the tremendous word which 
law thrusts upon it, - to drop the humbug of the legislative 
distinctions 'Felonious Intent,' 'Misdemeanour,' 'Depreda
tion,' 'Assault with intent to do grievous bodily harm,' and aU 
the rest of it? - to talk and act towards a young ragamuffin 
sensibly, at least as sensibly as we talk and act towards the 
more fortunate child of our homes? Might we not by a 
1"easonable economy in hateful and degrading names 
economise in robbery of juvenile chances, in soured spirits, in 
perverted powers, in ghastly destinies? Is it not possible that 
by nicer names on the tongue might be achieved ends more 
just to the child, more loyal to the State? 
Does it not occur to you that a hard-and-fast law against 
children's deeds, which we have thought proper to call crimes, 
is horribly ridiculous? 

Is there anything new under the sun? The concepts of 
diversion and the evils oflabelling, about which there is so much 
current debate, are hardly discoveries of the late 20th century. 

The debate raged for the whole of the 19th century. But 
although the pitch increased, basic differences remained the 
same. To the liberalists, the offence was the crux; the status of 
the offender was irrelevant. Theft was theft, and the punish
ment should be the same, no matter who was involved. To 
reformers, with equal insistency, society had an obligation to 
teach the child the meaning of right before it had the right to 
punish the child for committing a wrong. It is important t.o digest 
the pattern of this debate because the same patt(~rn has 
persisted, and is being repeated today. 

As always, when emotions are involved, advocates of drastic 
reform used anecdotal material, a handful of instances involving 
obvious injustices, to attack a legal system designed to adjudi
cate thousands of cases. Extravagant claims were made that the 
legal system was a disgrace, that it was intolerable, that it had to 
go. The defenders of the system spoke out on equally subjective 
grounds and magnified the dangers they felt to be involved in the 
proposed reforms. It is a sad c(,l,nmentary to have to make, but 
after two centuries of debate, we are no closer than we were 200 
years ago to knowing the degree of truth contained in those 
conflicting extravagant claims, nor are we any closer to 
apPl'aisingthe validity of that excessive rhetoric. It is important 
to keep this in mind when we come to evaluate the same rhetoric 
in today's setting, 

In any event, the reformers won. By the end of the 19th 
century new legislation regulating the behavior of juveniles was 
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passed, and new courts to administer the new laws were 
established. Although the state of Illinois was among the first to 
pass such legislation, this was only tae culmination of a century 
of struggle by reformers in both England and the United States. 
It is they, the reformers, not the State of Illinois, who will have to 
take the credit or the blume for the direction the administration 
of juvenile justice took in the 20th century. 

The new legislation and the new courts were ushered into 
the 20th century with a fanfare that was worthy of the ancient 
triumphal march into a conquered city. The core of the new 
philosophy of juvenile justice was clearly enunciated in the 
Illinois Act: 

This act shall be liberally construed to the end that its purpose 
may be carried out, to wit, the care, custody and discipline of a 
child shall approximate as nearly as may be that which should 
be given by 'its parents . ... 

The present Juvenile Delinquents Act of Canada goes much 
further: 

This act shall be liberally construed in order that its purpose 
may be carried out, namely, that the care and custody and 
discipline of a j'U,venile delinquent shall approximate as 
nearly as may be that which should be given by his parents, 
and that as far as practicable every juvenile delinquent shall 
be treated, not as a criminal, but as a misdirected and 
misguided child, and one needing aid, encouragement, help 
and assistance. 

Some modern legislation even uses the phrase wise and 
kindly parent, however this may be construed. 

But the symptoms of the great changes that swept the world 
in the centuries marked by the American and French revolu
tions, the rise of romanticism and humanitarianism, evangelical 
reHgion and universal education, also include the explosion of 
physical science and then of psychological or psychiatric science. 
The first part of the 20th century belonged to Freud. In social 
interaction, it was the age of psychiatry, and the enthusiasm, as 
would be expected, spilled over into the rule of law. Law, in the 
words of Judge B. Lindsay (1906): 

... was to bring into the life of the child all of those aids and 
agencies that modern science and education have provided 
through the experts in human conduct and behavior; in a 
word, to specialize in the causes of so-called bad things as 
doctors would in the cause of disease . ... 
He, (the child), is taught, literally, to ove'tcome evil with good. 
He is taught his duty to society, the meaning of law - why 
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ordinances are passed, and by a system of education he is 
taught to know how to help himself, and to make himself 
honest and industrious ... It will thus be seen that our 
institution (juvenile court) is a school-court. 

Juvenile delinquency was now a disease, and society would 
look to the social and medical sciences to establish the causes of, 
and effect the remedies for, this new disease. Extravagant hopes 
for what the new legislation, the new courts, and the new 
sciences could do remained high into the latter half of the 
present century. The same Roscoe Pound who likened the 
powers of the juvenile court to those possessed by the Star 
Chamber also claimed the creation of the juvenile court to be one 
of the most significant advances in the administration of justice 
since the Magna Carta. 

Reformers who gain power would not be human if they did 
not yield to the temptation to use the law to impose the light of 
their morality on those who cannot or will not see. The Freudians 
argued then, as some argue now, that they could not work their 
miracles unless they had physical control over the children who 
needed saving. They argued then, as some argue now, that it 
really did not matter how they gained that control because they 
promised miracles, not punishment. The courts listened, and 
many of the safegua:rds used to protect the innocent from being 
punished were not used in the juvenile court. They were not 
deemed necessary because it was assumed that the worst that 
could happen to any child was to be treated in such a way that he 
or she would become a better child. 

As an ill ustration of the philosophy that the end justified the 
means, we shall quote at some length from a 1905 judgment of 
Mr. Justice Brown in a case heard before the Supreme Court of 
Pennsylvania, a case in which it was claimed that the juvenile 
was not taken into court under the due process of the law: 

... it is important that the powers of the court, in respect to the 
care, treatment and control of dependent, neglected, delin
quent and incorrigible children, should be clearly distin
guished from those exercised by it in the administration of 
criminal law - it (the Act) is not for the punishment of 
offenders but for the salvation of children, and points out the 
way by which the state undertakes to save, nol;. particular 
children ora special class! but all children underaieertain age, 
whose salvation may become the d'uty of the state, in the 
absence of prope'i' pa'i'ental care or disregard of it by wayward 
children. Its protecting arm is for all who have not gained that 
age (16) and who may need it for protection . ... 
To save a childf'i'Om becoming a criminal, or from continuing 
in a career of crime, to end in maturer years in public 
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punishment and disgrace, the Legislature surely may provide 
for the salvation of such a child, if its parents or guardians be 
unable or unu.:i,liing to do so, by bringing it into one of the 
courts of the state without any process at aU,fo?" the p'/.trpose of 
subjecting it to the state's guardianship and protection" The 
natural parent needs no p1"OCeSS to temporarily depri've his 
child of its liberty by 'confining' it in his own home to save it 
and to shield it from the consequences of persistence in a 
career of waywardness" Not" is the state, when compelled as 
parens patriae, to take the place of the father for the same 
pU?jJOse, ?"equired to adopt any p?'ocess as a means of placing 
its hands upon the child to lead it 'into one of its courts . ... 

The design is not punishment, or the restraint imprisonment} 
any more than is the wholesome restraint which a parent 
exercises over his child . . " . Every statute which is designed to 
give protection, care and training to child?"en, as a needed 
substitute for pa1"ental autho?-ity and perfO?wance of paren

,tal duty, is but a recognition of the duty of the state as the 
legitimate guardiCkn and protector of child1"en where othe1" 
guardianship fails: No constitutional right is violated" ... 
(The underlining above is ours.) 

In spite of all of the qualifications, it is clear that Mr. Justice 
Brown is now speaking about your child and mine, that he is 
echoing Sir John Eardley Eardley-Wilmot a.nd Reverend Ben
jamin Waugh. Children should not be called into court as easily 
as parents order them to come home. Children should not be 
confined by the state, even for their own good, as easily as 
parents would send them to bed. Parents and children are 
entitled to protection from such an intrusion by the state. 

An 18th century court once held it to be an act of depravity to 
teach a child to be a gymnast, an act that legally allowed the 
state to separate the child from his or her parents. Although 
being a gymnast in those days was roughly equivalent to being a 
call girl today, the same type of protective thinking still 
permeates modern legislation used to govern the care and 
behavior of children. A child can be separated from its parents 
because: 

(1) the child has been found associating with an unfit 
person; 

(2) the conduct of the parents endangers the morals of the 
child; or 

(3) the child has been convicted of delinquency because of 
immoral behavior; 

or other vaguely defined forms of behavior which are judged 
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without proof to be such that they will make a child grow up into 
an adult criminal. 

The belief that it is possible to identify the forces that 
influence a child to become an adult Cl' iminal is illustrated in the 
case of a young girl who was convictud of delinquency because 
she sang in a restaurant where beer and wine were sold. Her 
conviction was upheld by unanimous decision in the Washington 
Supreme Court: 

The Act, in its application to the delinquent, is not punitive in 
its natwre or purpose, The policy under this law is protection, 
not punishment. Its purpose is not to restrict criminals, to the 
end that society may be protected and the criminal perchance 
reformed; it is to prevent the making of criminals. Its 
oper'ation is intended to check the criminal tendency in its 
inception, and protect the unformed character in the facile 
period from imp1'Oper environment and influence. In short, 
its motive is to give to the weak and immature a fair fighting 
chance for the development of the elements of honesty, 
sobriety and virtue essential to good citizenship. 
(The underlining is ours.) 

It is one thing to speak about preventing the making of 
criminals and giving the weak and immature a fair chance to 
grow into good citizens, but it is another to identify the 
environment that will make a particular child develop into an 
adult criminal. It is our conviction that, as they did hundreds of 
years ago, people still falsely believe that they can identify 
accurately the forces that will make children early candidatesfor 
a prison 0'1' the grave. 

Judges had now to predict the future behavior of each child 
brought before them. The wisdom of Solomon would not have 
been enough to predict day after day how these hundreds of 
children would act in the years to come. 

It is fair to say that the superior courts watched over the 
actions of the juvenile court. In Mill vs Brown, a boy of 13 was 
charged with, and found guilty of, stealing a box of cigars. He was 
committed to the Utah industrial school for a period of eight 
years, until he reached the age of 21. Eight years of confinement 
for an action for which an adult first offender would have 
received no more than a fine of $50. The Utah Supreme Court 
struck down such a cruel and unjust punishment, and that boy 
went home to his parents. But even in that verdict the court was 
moved to say: 

Such laws (against juvenile offenders) are most salutory and 
are in no sense criminal and not intended as a punishment, 
but are calculated to save the child from becoming a criminal. 
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The whole and only object of such laws is to provide the child 
with an environment such as will save him to the state and 
society as a useful and lawabiding citizen, and to give him the 
educational requirements necessary to attain that end . ..• As 
we have already pointed out, the proceedings of the juvenile 
court do notfall, nor are they intended to come, within what is 
termed criminal procedure, nor are the acts therein men
tioned, as applied to children, crimes. 

During the first half of the 20th century, then, the liberalist 
philosophy of one law for all gave way to a special law for 
juveniles, which may be recapitulated as follows: 

1. Since children are not fully responsible for their actions, 
they should not normally be convicted of criminal 
behavior. 

2. The social and medical sciences provide an accurate 
identification of the forces that impel a child to follow a 
path leading to an adult life of crime. 

3. The social, medical' and educational sciences provide 
methods for returning a wayward child to the path that 
leads to the development of well-adjusv~d and produc
ti ve adults. 

4. Legislation regulating the behavior of children should 
be designed to be protective in nature, and used to save 
children from entering ~n adult life of crime. Such 
legislation should not be punitive. 

5. A child should not normally be made to endure the 
stigma of a public trial. 

6. A child should not normally be made to endure the 
stigma of public conviction for any sort of misbehavior. 

7. The offending behavior which brings a child to the 
attention of a court is only incidental to the hearing that 
court must hold. The court must investigate all the 
factors that led to the difficulties of the child, and then 
must choose the course of action that is dictated by the 
best interest of the child. 

In short, the new philosophy rejected the liberalist view of 
the law, and substituted for it a positivist philosophy. In Juvenile 
Courts in the United States, Herbert Lou presents the aggres
sively false extremist point of view: 

It is perhaps the first legal tribunal where law and science, 
especially the science of medicine and those sciences which 
deal with human behavi01', such as biology, sociology, and 
psychology, work side by side. It recognizes the fact that the 
law unaided is incompetent to decide what is adequate 
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treatment of delinquency and crime. It undertakes to define 
and readjust social situations without the sentiment of 
prejudice. Its approach to the problem which the child 
presents is scientific, obiective, t.tnd dispassionate. The 
methods which it uses are those of social case work, in which 
eve?1J child is si;udied and treated as an individual. 
These principles upon which the juvenile court acts are 
radically differentfrom those of the criminal courts. In place 
of iudicial tribunals ?'estrained b anti uated rocedure 
saturated in an atmos here 0 hostil'/,t t '/,n cases or 
determining mdlt and infZicting punishment according to 
inflexible ?oules of law, we have now juvenile courts, in which 
the ?'elat'ions of the child to his parents or other adults and to 
the state or society are defined, and are adjusted summarily 
according to the sdentific findings about the child and his 
environments. In place of magistrates, limited by the out
g'rown custom and compelled to walk in the paths fixed by the 
law of the realm, we have now socially-minded judges, who 
hear and adjust cases according not to rigid rules of law but to 
what the interests of society and the interests of the child or 
good conscience demand. In place ofjuries, pmsecutors, and 
lawye'rs, trained in the old conception of law and staging 
dmmatically, but often amusingly, legal battles, as the 
necessary parctphernalia of a criminal court, we have now 
probation officers, physicians, psychologists, and psychiat
rists, who search for the social, physiological, psychologica.l, 
and mental backgrounds of the child in order to arrive at 
reasonable and just solutions of individual cases. In other 
words, in this new coU'rt we tear down primitive prejudice, 
hat?'ed, and hostility toward the lawbreaker in that most 
hide-bound of a,ll human institutions, the court of law, anawe 
attempt, asfar as possible to administerjustice in the name of 
truth, love, and unde1·standing. 
(The underlining is ours.) 

As late as 1969, the New York Court of Appeal attempted to 
define the special stat-lIS of the juvenile court without a similar 
shotgun attack on the courts in general: 

A main objective of the special system of law for t1'eating 
young juvenile offenders is to hold them as child?'en apart 
f?'om the usual methods and ineradicable consequences of the 
criminal law .... The proceedings were not des·igned to be 
punitive but were fo'r the protection and training of a child 
found in difficulty; and would be administered by humane 
and parentall-y minded Judges whose end was not to punish, 
but to save the child. 
The successful juvenile court is conce?'1ted prima1ily with the 
totality offact01's which cause a child to meet difficulty in his 
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life, and only incidentally with the event which brings the 
child to the court, which may itse~fplay only a small role in 
that problem. 
The judge, acting as a mature and well-balanced parent, tries 
to find the answe?' to the child's trouble; and only if all else 
fails and there is no other recourse, does he commit the child to 
any institution, and even then he tries to find the one best 
suited to the child's needs and having the fewest punitive 
policies. 

Nothing could befartherremoved in temper and purpose than 
this fmm the criminal court f01' adults. And although it has 
failed, as all human institutions have a tendency to do, always 
to reach its highest purpose; and has sometimes in method 
and result seemed to act like a c-:-iminal court, it is not 
reasonably argu(J .. ble that in the halj-cent'ury or so of its 
existence in the United States the juvenile court has 
profoundly changed for the better the way children in 
difficulty are treated by the public legal system. 

In such a court, the accoutrements of the process evolvedfrom 
the 18th Century experience with the rigors of common-law 
p';'osecutions' - public trial, shields against self
incrimination, adversary inquiry into the single event which 
brought the child to court - seem irrelevant. 
(The underlining is ours.) 

The contradiction between the implications of the last 
paragraph and the main argument of the statement deserves 
careful consideration. 

It is, of course, impossible to quarrel with the humane 
objectives of the new philosophy. It is not difficult, however, to 
quarrel with the provably false a.ssumptions of that philosophy. 
Its great expectations invoJ:ved unattainable mirades which 
would come back to haunt the new philosophy during the latter 
half of the 20th century. It is, unfortunately, a hopeless 
philosophy that should now be rejected and replaced. 

If we have been strangely quiet about Canadian cases and 
Canadian comments, it is because Canada has always been a 
follower, never a leader, of the United States in the field of 
juvenile justice. Our silence should not, however, be interpreted 
a~ meaning that there have not been important Canadian cases1 

involving juveniles and the law. 

11 am grateful to the Student Legal Services of the University of Alberta for 
providing the Board with a copy of Juvenile Law Handbook With Case Digests, 
prepared by Regan James. The handbook contains an excellent analysis of 
problems involving juvenile law, and a comprehensive list of cases involving 
juveniles and the law. 
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THE JUVENILE DELINQUENTS ACT OF CANADA 

In 1908, the Parliament of Cunada, following the lead of the 
Illinois State Legislature, passed a Juvenile Delinquents Act 
which has remained virtually unchanged for almost 70 years. 
According to W.L. Scott, draftsman of the Act, 

The juvenile court was the first attempt in the history of 
jurisprudence to eliminate from the law the element of 
hostility toward the lawbreaker and to substitute, therefor, a 
social objective. 

Section 3(2) of the Act defines this attitude more precisely: 

Where a child is adjudged to have committed a delinquency he 
shall be dealt with, not as an offender, but as one in a 
condition of delinquency and therefore requiring help and 
guidance amd proper supervision. 

Section 38 of the Act is even more explicit as to purpose: 

This Act shall be liberally construed in order that its purpose 
may be carried out, namely, that the care and custody and 
discipline of a juvenile delinquent shall approximate as 
nearly as may be that which should be given by his pa'i'ents, 
and that as far as practicable every juvenile delinquent shall 
be treated, not as criminal, but as a misdirected and 
misguided child, and one needing aid, encouragement, help 
and assistwnce. 

In practice, however, the Act is not nearly as protective of 
the welfare of children as these stntements of purpose would lead 
one to expect. To illustrate, let us cry to determine to whom the 
Act applies. Sections 2(1) and 2(2)(a) respectively say: 

2.(1} In this Act 
'child' means any boy or girl apparently or actually 
under the age of sixteen years, or such other age as may 
be directed in any province pursuant to subsection (2); 

2.(2} The Governor in Council may from time to time by 
proclamation 

(a) direct that in any p1'ovince the expression 'child' in 
this Act means any boy or girl apparently or 
actually under the age of eighteen years, and any 
such proclamation may apply either to boys only or 
to girls only or to both boys and girls. 

Alberta is the only province that has d2fined a child to be a 
boy '.mder the age of sixteen and a girl under the age of eighteen. 
So much has already been written protesting the discriminatory 
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aspect of this definition, there is no need to enter this particular 
gebate. Indeed, a case attacking the legal validity of the 
definition is proceeding through the courts. 

As it stands, the Juvenile Delinquents Act seems to apply to 
all boys from birth up to the age of 16, and to all girls up to the age 
of 18. One might, at first glance, envisage the possibility of a five 
year old child being charged with an offence under this Act. But 
Section 2(1), in its definition of juvenile delinquent, introduces a 
whole jungle of confusing provisions from other Acts: 

'juvenile delinquent means any child who violates any 
provision of the Criminal Code or of any federal or provincial 
statute, or of any by-law or ordinancl3 of any municipality, or 
who is guilty of sexual immorality or any similar form of vice, 
o·r who is liable by reason of any other act to be committed to 
an industrial school or juvenile reformatory under any 
federal or provincial statute. . . . 

For example, Sections 12 and 13 of the Criminal Code provide 
that: 

Section 12. 

Section 13. 

No person shall be convicted of an offence in 
respect of an act 01' omission on his part 
while under the age of seven years. 
No person shall be convicted of an offence in 
respect of an act or omission on his part 
while he was seven years of age or more, but 
under the age of fourteen years, unless he 
was competent to know the nature and 
consequences of his conduct and to ap
preciate that it was wrong. 

However, since no person under the age of 14 can be tried as an 
adult, Sections 12 and 13 cannot apply to anyone being tried in an 
adult court. 

If the concept of violating a provision of the Criminal Code 
differs from the concept of being convicted for that violation in 
the legal as well as the everyday sense of these words, Sections 12 
and 13 of the Criminal Code cannot be used in any way to modify 
the Juvenile Delinquents Act. In fact, it seems possible that 
these two sections cannot be made to apply to anyone being tried 
in any court in Canada, and that they should be struck from the 
Criminal Code. If they do apply to the Juvenile Delinquents Act, 
they clearly bring the doctrine of mens rea into the concept of 
delinquency, a doctrine that seems to be ignored in the juvenile 
courts of Canada. 

The problems connected with the legal age of a juvenile 
delinquent do not end here. According to Sections 74 and 75 of the 
Child Welfare Act of Alberta: 
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Section 74. 

Section 75. 

Any child apparently or actually under the 
age of 12 years who contravenes any provi
sion of the Criminal Code or any fede'ral or 
provincial statute, or any by-law of any 
municipality shall be referred to the Director 
who may extend such services as he consid
ers advisable and who may for the benefit 
and protection of the ohild cause the child to 
be apprehended under Part 2. 
No child apparently or actually under the 
age of 12 years shall be cha?'ged with being a 
juvenile delinquent without the consent of a 
judge. 

Finally, Section 9(1) of the Juvenile Delinquents Act skips 
from under 12 to over 14 to define the position of an older juvenile 
in relation to the courts: 

Section 9(1) Where the act complained of is, under the 
provisions of the Criminal Code or other
wise, an indictable offence, and the accused 
child is app(J.rently or actually over the age of 
fourteen years, the court maYI in its discre
tion, order the child to be proceeded against 
by indictment in the ordin,ary courts in 
accordance with the provisions of the Crimi
nal Code in that behalf; but such course shall 
in no case be followed unless the court is of 
the opinion that the good of the child and the 
interest of the community demand it. 

We do not intend to express an opinion as to whether these 
sections form a cohesive and legally consistent whole, but if they 
do not, they. should be rewritten. If they do, certain consequences 
flow from their application. It would apr,ear that the benevolent 
control of juvenile delinquency envisaged by the framers of the 
Juvenile Delinquents Act apply with certainty only to 
youngsters who are 12 or 13 years old. Above the age of 13, 
children can be subjected to the rigors of an adult court. Below 
the age of 12, a judge has the power to declare the child to be 
beyond the jurisdiction of the juvenile system of justice. 

It i~ hypocrisy for a society to claim to have adopted a 
solicitous and forgiving philosophy to guide it in its treatment of 
its delinquent children, and then to· subject 14 year old 
youngsters to the trauma of a public trial, a public conviction, an 
adult punishment, and imprisonment in an adult jail. Every 
one of these actions is contrary to the accepted philosophy of 
juvenile justice. We may question the integrity of a system that 
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for the good of the child makes a public spectacle of 14 year old 
Steven Truscott and has an adult court say to him: 

You will be taken from this place to be held in custody until 
December 8th, 1959, at which time you will be hung by the neck 
until you are dead. 

We are of course aware that the judges of the juvenile court 
rarely use the powers given to them to waive their jurisdiction to 
an adult court, but this restraint is to the credit of the judges, not 
to the credit of our juvenile legislation. It is denigrating to the 
juvenile courts to have superior courts say, as some have, that 
the juvenile courts have neither the capability nor the compe
tence to try children for serious or repetitive forms of criminal 
behavior. Such an attitude would restrict the role of the juvenile 
courts to the adjudication of cases on the level of the theft of a 
two-penny pie. An elaborate and costly system of juvenile justice 
cannot be justified if it is to deal only with trivial cases. 

Another problem arises where very young offenders are 
concerned. In spite of Section 12 of the Criminal Code, which 
prohibits the conviction of a child under seven of an offence, the 
legislation does not seem to provide for the concept of an infant, a 
person so young that the law deems it impossible for such a child 
to commit any offence. 

We also question the wisdom of giving the Director of Child 
Welfare and juvenile court judges unfettered discretion about 
the wayan offending child under the age of 12 will be treated by 
the system of juvenile justice. Discretion of this kind is normally 
not dispersed but is reserved for the Attorney-General. With no 
legislative guidelines directing how this power over juveniles is 
to be exercised, it is doubtful whether children under the age of 
12 are being treated in a uniform way throughout the system. No 
public check can be made because of the confidential nature of 
juvenile hearings. 

Moreover, the definition of juvenile delinquency is SQ broad 
that it has often been described as covering everything from 
spitting on a sidewalk to murder. Every type of misbehavior 
committed by a juvenile is lumped under a blanket offence, and 
the offender is charged with being a juvenile delinquent. If we 
want children to learn the importance of the rule ofla.w, and the 
way the law applies to them, we should logically be telling them 
that they are subject to any of 50,000 or more offences listed in 
the statutes and by-laws which the courts are empowered to 
enforce. There are, for example, almost 100 sections of the 
Criminal Code that deal with various aspects of theft, many of 
which become ludicrous when applied to children. Serious 
,consideration should be given to the framing of one law to cover 
all aspects of juvenile theft. 
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Finally, Section 20(1) of the Juvenile Delinquents Act seems 
to give a juvenile court judge sweeping powers of disposition: 

Section 20(1) In the case of a child adjudged to be ajuvenile 
delinquent the court may, in its disc'retion, 
take either one or more of the several courses 
of action hereinafte?' in this section set out, 
as it may in its judgment deem proper in the 
circumstances of the case: 
(a) suspend final disposition; 

(b) adjourn the hearing o?' disposition of the 
case from time to time for any definite or 
indefinite period; 

(c) impose a fine not exceeding twenty-five 
dollars, which may be paid in periodical 
amounts or otherwise; 

(d) commit the child to the ca?'e or custody of 
a probation office?' or of any other 
suita,ble person; 

(e) allow the child to remain in its home, 
subject to the visitation of a p?'obation 
officer, such child to report to the court 
or to the probation officer as often as 
may be required; 

(f) cause the child to be placed in a suitable 
family home as a foster home, subject to 
the friendly supervision of a probation 
office?' and the fu?-ther order of the court; 

(g) impose upon the delinquent suchfU'rther 
or other conditions as may be deemed 
advisable; 

(h) commit the child to the charge of any 
children's aid society, duly organized 
under an Act of the legislature of the 
province and approved by the lieutenant 
governo?' in council, 01', in any munici
pality in which there is no children's aid 
society, to the charge of the superinten
dent, ifthe?'e is one; o?' 

(i) commit the child to an industrial school 
duly app1'oved by the lieutenant gover
no?' in council. 

However, these powers of disposition are seriously curtailed 
by Section 78(1) of the Child Welfare Act: 
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Section 78(1) Whe1'e an orde1' in made under section 20, 
sub·section (1), paragraph (h) 01' (i) of the 
Juvenile Delinquents Act (Canada) commit
ting a child to a superintendent 01' to an 
industrial school, the child shall be deemed to 
be committed to the custody of the Directo'r 
as a tempora?']J ward of the Crown pursuant 
to section 24, subsection (1) as follows: 
(a) where the 01'de1' is for a fixed period of 

time which does not exceed one year, the 
child shall be committed to the Di'rector 
f01' the pm'iod of time specified in the 
0?'de1', 01' 

(b) where the order is for an indefinite 
period of time, or for a period of time in 
excess of 12 months, the child shall be 
deemed to be committed to the Director 
f01'12 months. 

No matter how serious or repetitive the misbehavior, an 
Alberta juvenile court judge l cannot order a juvenile to be held 
in a closed secure facility for an extended length of time. Some 
juveniles commit new crimes before the ink on the order 
disposing of a previous conviction has properly dried. 

In the course of this century, dissatisfaction with the 
regulation of juvenile behavior has led to the setting up of 
commissions, committees and boards to review the system of 
juvenile justice, and all have proposed legislative changes. On 
one occasion, Parliament got as far as the first reading of a 
Young Offenders Act, but vigorous opposition led to its with
drawal. A proposed new act, called Young Pe1'sons in Conflict 
with the Law, has circulated across Canada and has suffered a 
similar fate. Although another proposal, The Young Offenders 
Act (1977 version) has replaced the Y (mng Persons in Conflict 
with the Law, it is too soon to measure the reaction to this latest 
proposal. 

As far as we are aware, the last body appointed in Alberta 
with the sole purpose of investigating juvenile delinquency was 
a ~ommission set up by Order-in·Council, dated September 
27, 1966. Since the legislative regulation of juvenile delinquency 
rests,in the first instance, within the jurisdiction of the Federal 
Government, we conclude that any meaningful changes in the 
Juvenile Delinquents Act are years away. 

t I am aware that the Provincial Government has amended the Child Welfare Act 
in order to give juvenile court judges the power to confine juveniles in closed 
secure facilitks. Since there is a legal dispute about the ability of a provincial 
government to confer this power, I ha ve not changed the comment given above. 
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THE ADMINISTRATION OF JUVENILE JUSTICE 
IN ALBERTA 

Most juvenile delinquents in Alberta, as in California and 
elsewhere, come into contact with the system of juvenile justice 
through the police who exercise their discretionary powers as 
follows to release about 75% of them: 

1. they warn the juvenile of the serious consequences of 
such behavior; 

2. they return the child to his or her horne and inform the 
parents of the behavior involved; and 

3. they file a reportl that ultimately reaches an approp-
riate social worker. 

Where it is deemed advisable, the social worker writes to the 
parents indicating the nature of the social services available for 
help, and offering to help if the parents so desire. 

The Board was informed by the Edmonton police that they 
may depart from the procedure outlined above if they find that 
the home of the juvenile is unfit, and that the child is suffering 
from neglect. They explained that sometimes the easiest way of 
removing a juvenile from an unsatisfactory home environment 
is to lay a charge of delinquency. 

The 25% who are not released are charged by the police and 
appear before the juvenile courts. These charges laid directly by 
the police account for about 95% of all heard in the juvenile 
courts. In Calgary, there is, however, one additional step before a 
court hearing takes place. A screen committee, consisting of 
representatives of the police, the Attorney-General and social 
services, goes over all files, and decides which juveniles will go to 
trial and which will not. In spite of this screening process, the 
Calgary juvenile courts hear as many cases as are heard in 
Edmonton. 

After being charged, the juvenile will normally be released 
to the custody of his or her parents, although a juvenile who 
cannot be identified, is a known runaway, or is charged with a 
serious offence may be held in a detention centre. An appropriate 
social worker will be notified of the charges laid, and will offer his 
or her services to the parents and the juvenile involved. The 
social worker then sets about gathering bac~ground information 
about the life of the juvenile. 

The law requires that juveniles charged with delinquency be 
granted a hearing within four days of apprehension, and duty 
counsel is available for them in both Edmonton and Calgary. 

lAfter a review of the report, the police may sometimes decide to lay a charge. 
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This policy is, however, too recent for its results to be assessed. 
Over 95% of the juveniles admit guilt, and no formal trial is held. 
The remainder are tried, and of these about 80% are convicted. 
Where there is no conviction, the charges are withdrawn, 
dismissed, or adjourned. 

An idea of the numbers of juveniles involved can be gained 
from an application of these· percentages to the population 
statistics for Alberta in 197'3. There were in Alberta in 1973 about 
400,000 persons of juvenile age. Of these, about 20,000 to 30,000 
had some direct contact with the police, and 3,592 were convicted 
of delinquency. All told, in that year the courts registered 3,742 
convictions. It is our estimate l that somewhere between 150 and 
250 actual trials were held in the juvenile courts during 1973. 

The following table sets out the nature of the offences that 
led to conviction for delinquency and the frequency of each 
offence. 

TABLE 1 
NATURE OF DELINQUENCIES 

OF JUVENILE DELINQUENTS, ALBERTA, 1973 
Source: Statistics Canada 

No. Nature of Delinquency Total 
GRAND TOTAL ............................................................. 3,742 

CRIMINAL CODE 

1. Assault causing bodily harm ....................................... . 
2. Assault on peace officer and obstructing ................. .. 
3. Buggery or bestiality, gross indecency .................... . 
4. Causing bodily harm and danger, 

wounding with intent ............................................... .. 
5. Common assault ................................................ " ......... .. 
6. Criminal negligence, no bodily harm nor death ...... .. 
7. Criminal negligence causing death ........................... .. 
8. Criminal negligence in operation of motor vehicle .. . 
9. Indecent assault on female .......................................... . 

10. Indecent assault on male ............................................ .. 
11. Murder ............................................................................ . 
12. Murder, attempt to commit ......................................... . 
13. Rape ................................................................................ . 
14. Other delinquencies against the person ................... .. 
15. Armed robbery .............................................................. .. 
16. Breaking and entering ................................................ .. 

34 
17 
1 

7 
66 

3 
1 

27 
10 

3 
2 
1 
1 
9 
1 

1,058 

IThese data are highly suspect. They do not agree with data we have obtained 
from other sources. They are used to illustrate whether a phenomenon is 
measured in tens, hundreds, thousands, and should not be interpreted in any 
other way. 
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17. Extortion ................. ............ ...................... ........ .............. 7 
18. Robbery............................................................................ 17 
19. False pretences ............................................................... 10 
20. Fraud and corruption ............................................ ........ 16 
21. Having in possession .............................. .'1..................... 191 
22. Take motor vehicle without consent ........................... 44 
23. Theft. .... .......... .................................................................. 907 
24. Theft from mail ............................................................... 13 
25. Theft of automobile ........................................................ 176 
26. Theft of bicycle ............................................................... 52 
27. Arson and other fires ..................................................... 13 
28. Trespassing at night ....................................................... 1 
29. Other interference with property................................ 108 
30. Forgery and uttering ................................ "................... 21 
31. Offences relating to currency....................................... 1 
32. Attempt to commit and accessories ............................ 13 
33. Bawdy house, inmates ................................................... 1 
34. Diso:rderly conduct ......................................................... 20 
35. DrivIng while impaired ................................................. 5 
36. Driving while intoxicated ............................................. 3 
37. Escape from lawful custody.......................................... 2 
38. Failing to stop at scene of accident ............................. 2 
39. Offensive weapons ......................................................... 13 
40. Public mischief ......................................................... "..... 4 
41. Various other offences ................................................... 1 

Total ..... '" ........ ................... ..... ......... ......... ....................... 2,882 

FEDERAL STATUTES 
42. Food and Drug Act ......................................................... 18 

Juvenile Delinquents Act: 
43. Contributing to delinquency........................................ 1 
44. Immorality ...................................................................... 23 
45. Incorrigibility................................................................. 4 
46. Unsatisfactory probation .............................................. 20 
47. Narcotic Control Act ...................................................... 117 
48. Railway Act ..................................................................... 1 

Total ................................................................................. 184 

PROVINCIAL STATUTES 
49. Game and Fisheries Act ................................................ 1 
50. Highway Traffic Act ...................................................... 227 

Liquor Control Act: 
51. Intoxication ..................................................................... 21 
52. Other ................................................................................ 353 
53. Petty Trespass Act ......................................................... 2 

29 



54. Truancy............................................................................ 18 
55. Other provincial statutes .............................................. 38 

Total ................................................................................. 660 

MUNICIPAL BY-LAWS 
56. Traffic: Motor vehicle .................................................... 3 
5"'1. Other municipal by-laws ...... ,......................................... 13 

Total ................................................................................. 16 

It is interesting to note that breaking and entering and theft of 
all kinds make up about 80% of the offences against the Criminal 
Code, that offences against municipal by-laws are few in number 
and probably trivial, and that about half the offences against 
federal and provincial statutes involve alcohol or drug abuse. 

The number and variety of offences listed here show the 
need for courts to cope with juvenile crime, but not the need for 
special courts to try juvenile offenders. The need for such special 
courts does, however, become evident when the disposition 
process is examined. 

A social worker will normally accompany a juvenile to a 
court hearing, but will take no part in that hearing. If the 
juvenile is convicted, the social worker will present to the judge a 
pre-sentence report containing a great deal of background 
information about the family, school, and community life of the 
juvenile. In most instances, the social worker will make a 
recommendation on the disposition designed to meet the needs of 
the juvenile. The judge may also require the juvenile to undergo 
psychiatric analysis before disposition is made. Armed with this 
kind of information, Alberta juvenile court judges made the 
following dispositions for the 3,742 juveniles who were convicted 
for delinquency in 1973. 

ALBERTA -1973 

Source - Statistics Canada 
Disposition Total Percentage 
Reprimand ...................................................... .. 577 15.4 
Indefinite detention ....................................... . 1 .0 
Probation, court ............................................... 1,859 49.7 

Probation, parents ........................................... 3 0.1 
Fine or restitution ........................................... 443 11.8 

Training school ............................................... .. 
Mental hospital................................................ 1 .0 
Suspended disposition ..................................... 91 2.4 
Suspended driver's license ............................. 3 0.1 
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Gaol ................................................................... . 
Penitentiary ..................................................... . 
Reformatory .................................................... . 

No disposition .................................................. . 
Absolute1uischarge ......................................... . 
Conditional discharge .................................... . 
Adult court ...................................................... .. 
Probation terminated ..................................... . 

1 

749 
3 

6 
5 

0.0 

20.0 
.1 

.2 

.1 

Total· ....... ,l!:......................................................... 3,742 100.0 
~. 

These statistics would be more valuable if the juveniles 
placed on probation by the court were not counted with those 
who are made temporary wards of the Director of Child Welfare. 
The following table of the corresponding statistics for Canada 
seems to give a better indication of the dispositions used by the 
juvenile courts. 

ADJUDICATION AND DISPOSITION 
Source - Statistics Canada 

CANADA -1973 

Dispositian Total Percentage 
No action .......................................................... . 224 1.4 
Repatriated ..................................................... .. 37 0.2 
Adult Court ..................................................... .. 93 0.6 
Dismissed ......................................................... . 584 3.5 
Adjourned sine die .......................................... . 3,637 21.9 
Reprimand ....................................................... . 178 1.1 
Indefinite detention ...................................... .. 73 0.4 
Probation, court ............................................. .. 3,888 23.4 
Probation, parents .......................................... . 876 5.3 
Fine or restitution .......... .! ............................... . 3,886 23.4 
Training school ............................................... .. 389 2.3 
Mental hospital .............................................. .. 13 .1 
Final disposition suspended .......................... . 2,615 15.7 
Absolute discharge ........................................ .. 23 .2 
Conditional discharge .................................... . 62 .5 
Probation terminated ..................................... . 1 .0 

Total .................................................................. . 16,579 100.00 
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The juvenile courts in Alberta, and elsewhere, show con~ 
summate patience waiting for a child to grow up. They will place 
an offending child on probation once, twice, three times or even 
more often, and will only, as a last resort, separate a family and 
an offending juvenile. The probation officers and social workers 
try and try again to improve the environment of the family, and 
to keep the family unit together. 

It is abundantly clear that juvenile courts use the disposi~ 
tions, adjournment sine die, reprimand, probation, fine or 
restitution, or disposition suspended, almost to the exclusion of 
all other forms of disposition. If the Canadian data are inclusive, 
only 402, a tiny fraction of the delinquents brought to the 
attention of the system of justice, are ordered confined in one 
type of institution or another. Admittedly, unless the classifica
tion of Probation, court includes juveniles placed into open type 
facilities, these data must be considered incomplete. 

They do, however, provide ample justification for society to 
set up courts for juveniles separate and apart from the adult 
courts. In Canada, breaking and entering is a serious offence 
that renders an adult liable for life imprisonment. For the same 
offence, a juvenile can only be committed to an institution for a 
period of one year. It is too much to ask the same judge to 
sentance adult offenders to years in prison, and, in almost the 
same breath, to give juveniles a stern lecture and send them 
home. Unless society wants to incarcerate thousands of 
juveniles, the risk involved in having juvenile offences adjudi~ 
cated in adult courts is too great to take. 

Our simplistic overview of the juvenile justice system of 
Alberta does not claim that injustice never takes place in that 
system, nor does it adequately describe the heartbreak that the 
system is called upon to witness almost every day of evel'y week. 
The overwhelming goodwill the people of the western world have 
for their children makes it certain that, no matter what the 
philosophy or legislation actually says, the de facto administra~ 
tion of any juvenile system of justice will produce per capita data 
little different from what has been produced thus far. 

The proposed new Act called Young People in Conflict with 
the Law, which has now been withdrawn, pinned its faith on what 
it calls diversion, a scheme for diverting part of the stream of 
juvenile delinquents from the courts to the jurisdiction of a 
board consisting of a mixture of professionals and non~ 
pl'ofessionals. This concept is, of course, not new. In the 19th 
century, Benjamin Waugh called for diversion from the courts 
for the same reasons as are being given today. Moreover, 
diversion is not an experimental technique. Its results have been 
assessed over a long period of time. 
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Although the philosophy behind diversion permeated the 
western world, Europe, particularly the Scandanavian COUll

tries, adopted a system of juvenile justice that was different 
from the system adopted in the United States and Canad.a~.At 
the beginning of the 20th century, the United States and Canada 
established new courts to administer juvenilejustice apart from 
the adult courts. These new courts were called upon to 
adjudicate upon a single all-embracing form of misbehavior 
calledjuvenile delinquency. Many European countries followed a 
different course. In Sweden, for example, no such crime was 
introduced, and, indeed, in that country, juveniles can only be 
brought before an adjudicative tribunal by means of negh:lct 
proceedings. Further, the competent authority is the Child 
Welfare Board, a group that is composed of a mixture of 
professionals and non-professionals. Sweden has in fact long had 
the essence of the diversionary system being proposed in Young 
People in Conflict with the Law1• 

However, if we look at the de facto results of the Swedish 
system, the tlw,atment of Swedish children and their parents 
does not differ s~gnificantly from the corresponding treatment in 
the United States and Canada. The Child Welfare Baard warns 
both children and their parents, and in these ~nses no other 
action is taken. It also issues a large num ber of P1"U batioln ordersl., 
and only a small number of children are ever separated from 
their parents. 

Although I reject the claim that a diversionary system of 
juvenile justice would produce revolutionary changes for the 
better, I also reject the claim that the result of the introduction 
of such a system would be disastrous. In fact, I believe that little 
different would happen to the juveniles subject~d to one system 
or the other. There are, however, important reasons why Canada 
should retain a court-oriented form of administering juvenile 
justice. 

'rhose who administer juvenile justice in Canada must 
contend with a philosophy that is not possible to practise and 
with laws that may be inconsistent or obsolete. Changes are 
needed, and will be recommended. Yet it is still our considered 
judgment that the present system accomplishes most of the 
things a good system of juvenile justice can be expected to 
accomplish. The!:!e results are now obtained because of the 
obvious dedication and competence of the many people who work 
in the various agencies involved in the system of juvenile justice. 

lThe diversionary system remains a part of the new proposal, The Young 
Offenders Act (1977 version). 
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THE ATTACK ON THE JUVENILE COURTS 
OF THE UNITED STATES 

For the past five years, major debates have been taking 
place in the United States about the place of juvenile courts in a 
system of justice, and indeed about whether or not such courts 
need to exist or should exist. Some recurring themes in these 
debates include: 

1. the place of adult due process in juvenile courts; 
2. the justification for legislating certain forms of behavior 

to be illegal for juveniles but legal for adults, the 
so-called status offences; 

3. the effectiveness of rehabilitation programs for 
juveniles; and 

4. the philosophy of a juvenile justice system. 

For the first 60 years of this century few, if any, cases 
involving juveniles were appealed to the Supreme Courts of the 
United States and Canada. Although the lower courts of these 
two countries had tried millions of cases, and had heard appeals 
from some of them, the punishments involved were too mild to 
make it worthwhile to appeal to the ultimate court of either 
country. By 1970, however, there had appeared in the Supreme 
Court of the United States several cases appealing extremely 
harsh punishments imposed and upheld by the lower courts. The 
judgments ofthe Supreme Court, and the comments accompany
ing those judgments, have focused attention on some of the 
issues mentioned above. Since these judgments have important 
implications for Canada, we shall discuss in detail the issues 
involved in three cases which have received considerable 
publicity and comment. 

The first case was tried in the District of Columbia, where a 
juvenile is defined as a person under the age of 18, but the 
Juvenile Court Act contains the following waiver of jurisdiction 
clause: 

If a child of sixteen years of age or older is charged with an 
offence which would amount to afelony in the case of an adult, 
or any child charged with an offence which if committed by an 
adult is punishable by death or life imprisonment, the judge 
may, after full investigation, waive jurisdiction and order 
such child held for trial under the regular procedure of the 
court which would have jurisdiction of such offence if 
committed by an adult: 01' such other court may exercise the 
powe1'S conferred upon the juvenile cou11; in this subchapter in 
conducting and disposing of such cases. 
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A 16 year old boy by the name of Kent was brought before a 
juvenile court on two charges of rape and six of housebreaking 
and robbery. After receiving a report that the boy was suffering 
from severe psychiatric disorders, his lawyer made an applica
tion asking that the juvenile court retain jurisdiction and that 
the boy receive treatment in a hospital. 

The juvenile court judge ordered a waiver of the jurisdiction 
of the juvenile court, requiring Kent to stand trial in an adult 
court. Other than saying the order was made after a full 
investigation, the judge gave no reasons for his decision. No 
actual waiver hearing was held, and the judge did not consult 
with the boy, the parents of the boy, or the legal representative of 
the boy. An appeal against the order failed in a District Court, 
because that Court would not question the integrity of the judge 
as to whether the required full in vestigation had or had not been 
made. 

Kent was then tried in an adult court. There is no question 
that in that court he received full due process which included a 
jury trial and legal representation. The jury acquitted him on 
the two charges of rape, by reason of insanity. The same jury, 
however, convicted him on the remaining six charges, and he was 
sentenced to serve five to 15 years in jail on each count, the 
sentences to be served consecutively. It was ordered that he be 
confined in a mental institution until he was certified sane, and 
that he then be imprisoned for a period of time somewhere 
between 30 and 90 years. 

Although a verdict mixing fil)dings of insanity and guilt may 
seem strange, that is not the issue to which we direct attention. 
In our opinion, the central issue should have been the harshness 
of the punishment that was imposed. 

The decision of the District Court was upheld by the United 
States Court of Appeals for the District of Columbia, and an 
ultimate appeal was made to the Supreme Court of the United 
States. Since this was the first challenge in this century against 
a decision of a juvenile court to reach the Supreme Court of the 
United States, it would have been of great vaiue if that Court had 
chosen to address itself to the many issues brought to light by the 
Kent case. But it did not .so choose. It chose instead to limit itself 
to an examination of the validity of the procedures used to issue 
the waiver order, refusing even to consider the substantive 
validity of that order, and making no comment on what would be 
the proper use of the waiver procedure in a modern system of 
juvenile justice. Indeed, in spite of the eloquent words of the 
majority judgment written by Justice Fortas, the actual finding 
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\ 
) was simply that the order waiving the jurisdiction ofthejuvenile 

court should be struck down on the following technical grounds: 

(a) the waiver hearing requested by Kent was not held; 
(b) access to certain records was denied to Kent's counsel; 
(c) the order contained nQ reasons for waiving jurisdiction. 

Kent rightly won, but for society, it was a pyrrhic victory at 
best. Although the Court clearly stated that due process in a 
juvenile court need not correspond identically with due process 
in an adult court, it passed over the larger issue of precisely what 
procedures a juvenile court should follow with the following 
essentially meaningless statement: 

It assumes procedural regularity sufficient in the particular 
circumstances to satisfy the basic requirements of due 
process and fairness as well as compliance with the statutory 
requi1'ement o/a 'full investigation'. 

How does this Supreme Court statement square with the 
following statement of the New York Court of Appeals? 

In such a court, the acc{)utrements of due process evolvedfrom 
the 18th century experience with the rigors of common-law 
prosecutions - public trial, shields against self
incrimination, adversary inquiry into the single event which 
brought the child to court - seem irrelevant. 

The words due process andfair hearing have only that meaning 
which is ascribed to them by the law. If that meaning, as it 
applies to the juvenile court, is not the same as that defined for 
an adult court, the time is overdue for the law to spell out the 
rules of procedure ajuvenil€court must follow. 

It is probably true that the Kent case would never have 
reached the Supreme Court if it had not been for the extremely 
harsh sentence that was imposed. Since the legality of the 
sentence could not be attacked, the only defence open was an 
attack against the procedures that were used. From a Canadian 
point of view, the Kent case suggests that Canadian answers are 
needed to the following questions: 

1. Wha.t meaning should be attached to the concept of due 
process in a juvenile court? 

2. In view of the harshness of the sentences that can be 
imposed by an adult court, should a juvenile, under any 
circumstances, be tried in an adult court? 

3. If the answer to question 2 is yes, under what specific 
circumstances should il juvenile court judge waive the 
jurisdiction of the juvenile court? 
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Current Canadian legislation does not provide sufficient 
answers to any of these questions. 

In the second case, a juvenile by the name of Gerald Gault 
was ordered confined in a state institution for a period of six 
years for making an obscene telephone call. The facts, as 
recorded in Supreme Court Decisions and Juvenile Justice by 
Noah Weinstein, are as follows: 

... a petition was filed on the date of the hearing, but was not 
served on or shown to the boy or his parents. The petition 
stated only that the boy was a delinquent minor and made no 
reference to the factual basis for the judicial action; the 
complainant was not present at the hearing and no one was 
sworn; the juvenile officer stated that the boy admitted 
making the lewd ?'omarks after questioning out of the presence 
of the juvenile's parents without counsel and without being 
advised of his right to silence: neither boy nor his parents were 
advised of the boy's right to silence, or of the boy's right to be 
represented by counsel and of the right to appointed counsel if 
they could not afford a lawyer. 

The Supreme Court of the United States held that Gerald 
Gault had been denied due process of the law because that 
process includes: 

(1) Written notice of the specific or factual allegations, given 
to the child and his parents or guardian sufficiently in 
advance of the hearing to permit preparation. 

(2) Notification to the child and his parents of the child's 
right to be represented by counsel retained by them, or if 
they are unable to afford counsel, that counsel will be 
appointed to represent the child. 

(8) Application of the constitutional privilege against self
incrimination; and, 

(4) Absent a valid confession, a determination of delin
quency and an order of commitment based only on sworn 
testimony subjected to the opportunity for crOS8-
examination in accordance with constitutional ?'equire
ments. 

The third case, that of Samuel Winship, follows the same 
pattern. An extremely harsh punishment is followed by an 
attack on the procedures used to impose that punishment. 
Twelve year old Samuel Winship was accused of stealing $112 
from a woman's purse. In finding the boy delinquent, the 
juvenile court judge stated that guilt had beel'l established by 
the principle of preponderance of evidence, and thatpro()fhcyond 
reasonable doubt was not required. He then sentenced the boy to 
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confinement in a state institution for six years. On appeal, the 
Supreme Court of the United States ruled that: 

... juveniles, like adults, were constitutionally entitled to 
p'rDof beyond a reasonable doubt during the adjudicatory 
stage when the juvenile was charged with an act which would 
constitute a crime if committed by an adult. 

With these precedents, the practices of denying jury t.rial to 
juveniles and of holding in-camera trials for juveniles are 
coming under constitutional attack. Slowly but surely, these 
cases are wringing from the Supreme Court the conclusion that 
due process in a juvenile court is identical with due process in an 
adult court. Slowly but surely, the Supreme Court is forcing the 
juvenile courts of the United States into the pattern of the 
criminal courts, and the separate existence ofthejuvenile courts 
is now under severe attack. It is apparent that Canadian 
answers are needed to the following questions: 

1. Although charges in the juvenile courts are based on 
specific offences, the actual charge remains a blanket 
one, namely juvenile delinquency. Should the blanket 
charge be replaced by specific charges? 

2. Is there a purpose to be attained by keeping young 
offenders confined in public institutions for long periods 
of time, and is that purpose being attained? 

3. Is there necessarily any relationship between the 
treatments of juvenile and adult offenders when the 
offenr?e is the same? 

We seem to be so afraid to speak about the criminal behavior of 
juveniles that the words an act which would constitute a. crime if 
committed by an adult appear over and over again in the 
literature of the law. It is time to spell out the offences with 
which juveniles may be charged, and to rely no longer on vague 
and implicit references to adult law. 

The Supreme Court of the United States has chosen to 
ignore such major issues as those raised above, and has 
concerned itself with the appearance of justice being done rather 
than with a determination of whether justice is actually being 
done. Of this, the Kent case provides a perfect example. 

These actions of the Supreme Court have evoked thoughtful 
reactions that should be taken into account in the development 
of a new philosophy of juvenile justice. Representative of those 
critical of the actions of the Supreme Court is Mr. Justice Harlan: 

... The Court has, even under its own premises asked the 
wrong questions: the problem here is to determine whatforms 
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of procedural protection are necessary to guarantee the 
fundamentalfairness of juvenile proceedings, and not which 
of the procedures now employed in criminal trials should be 
transplanted intact to proceedings in these specialized courts. 
These are restrictions intended to conform to the demands of 
an intensely adversary system of c't-iminaljustice; the broad 
purposes which they represent might be served in juvenile 
courts with equal effectiveness by procedural devices more 
consistent with the premises ofproceedings in those courts. As 
the Court apparently acknowledges, the hazards of self
accusation, for example, might be avoided in juvenile 
proceedings without the imposition of all of the requirements 
and limitations which surround the privilege against self
incrimination. The guarantee of adequate notice, counsel, 
and a record would create conditions in which suitable 
alternative procedures could be devised; but, unfortunately, 
the Cou't-t's haste to impose restrictions taken intact from 
criminal procedu't'e may well se't-iously hamper the develop
ment of such alternatives. Surely this illustrates that pru
dence and the principles of the Fourteenth Amendment alike 
requi?'e that the Court should now impose no more p'toocedural 
restrictions than are impe10 ative to assure fundamental 
fairness, and that the States should instead be permitted 
additional opportunities to develop without unnecessary 
hindrance their systems of juvenile courts. 

These are thoughtful words indeed, and indicate the 
direction Canada and its provinces should go. The Juvenile 
Delinquents Act should include rules of procedure that consti
tute a minimal guarantee offundamental fairness in alljuvenile 
courts in Canada. Although the rules of procedure of adult courts 
are not irrelevant here, it does not follow that they should be 
applied directly in whole or in part in a juvenile setting. Federal 
legislation should provide minimal guarantees, but the pro
vinces should be free to develop juvenile courts to meet their 
specific needs. The imposition of a valid Quebec procedure on 
Alberta courts could, for example, result in a miscarriage of 
justice rather than act as a guard against it. 

In a dissenting opinion in the third case presented above, 
that of Samuel Winship, sentenced to six years for theft from a 
purse, Chief Justice Burger wrote: 

The COU1-t'S opinion today rests entirely on the assumption 
that all juvenile proceedings moe 'criminal prosecutions,' 
hence subject to constitutional limitations. This derivesfrom 
earlier holdings, which like today's holding, were steps 
e'tooding the differences between juvenile courts and tradi
tional criminal courts . ... What the juvenile court systems 
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need is not more but less of the trappings of legal procedure 
and judicial formalism; the juvenile system requires brea
thing room andfiexibility in o'rder to survive, ifit can su?'Vive 
the repeated assaults from this Court. Much of the judicial 
attitude manifested by the Court's opinion today and earlier 
holdings in this field is really a protest against inadequate 
juvenile court staffs andfacilities; we 'bu?'n dO'I!Jn the stable to 
get rid of the mice.' 

My hope is that today's decision will not spell the end of a 
generously conceived p'rogram of compassionate treatment 
intended to mitigate the rigors and trauma of exposing 
youthful offenders to a traditional criminal court; each step 
we take turns the clock back to the p?'e-juvenile court era. I 
cannot regard it as a manifestation of progress to transform 
ju,venile courts into criminal courts, which is what we are well 
on the way to accomplishing. 

These ominous words of the Chief Justice are worth heeding. 
The juvenile courts of the United States are now in danger of 
being abolished because of attacks begun by the Supreme Court 
and carried on by other individuals and agencies. As the Chief 
Justice indicates, much of this judicial attitude has really been a 
pmtest against inadequate juvenile court staffs and facilities. 
The protest is, of course, directed to the so-called attendant 
institutions. But, however inadequate these attendant institu
tions may be, they are not the courts. The courts should be 
judged on their own strengths and weaknesses. It should bE:! said 
at this point that in Alberta the attendant institutions are, by 
any reasonable measure, a success. 
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THE SO-CALLED CAUSES OF, AND CURES FOR, 
DELINQUENCY 

So much has been written in attempts to explain why people 
act as they do, and to propose mechanisms by which society can 
persuade its citizens to conform to general standards of 
behavior, that it would seem that the solution should have been 
found long ago. But, as one moves from one to another of the 
theories related to human behavior and its control, the best that 
can be said of them is that many probably contain some truth, 
but that none gives a cohesive theory of how to predict or control 
human behavior. 

Yet in spite of all of the variations from theory to theory, two 
broad themes persist. The first asserts that people are the 
product of the environment in which they live, and that their 
behavior can be predicted from a knowledge of their interaction 
with the environment. The second asserts that people are born 
with the characteristics which determine their behavior, and 
that their behavior can be predicted once those biological factors 
ar~ understood. 

By far the oldest of the environmental theories assumes that 
poverty is the root of all evil, and that evil disappears if poverty 
ceases to exist. This assumption is a fundamental tenet of 
Marxism, an assumption that capitalism has built-in evils which 
will disappear with a proper distribution of wealth. Representa
tives of communistic countries proudly proclaim that their 
countries have no crime. Privately, however, these same 
representatives will admit that their countries suffer from the 
same problems, both in degree and kind, that exist in all other 
cQuntries. 

Earlier societies carried the poverty-crime theory to an 
extreme, equating the pauper class and the criminal class. 
Modern expressions of this theory are less extreme but equally 
suspect. For example, the Atlanta Commission on Crime and 
Juvenile Delinquency (1966) concludes that: 

It is inescapable that juvenile delinquency is directly related 
to conditions bred by poverty. If the Fulton County census 
tracts were divided into five groups on the basis of the 
economic and educational status ofthei1- residents, we would 
find that 57% of Fulton County's juvenile delinquents during 
1964 we-r·e residents of the lowest group which consists of the 
principal poverty areas of the City of Atlanta. Only 24 % of the 
'residents of the county lived within these tracts. 

They support their conclusion by reference to an assertion 
by Wheeler and Cottrell: 
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There are, in fact, real differences leading to rno?'e frequent 
assaults, thefts, and breaking and ente?i?tg offences in lower 
socioeconomic areas of our urban centers. 

Such statements ignore the inherent weaknesses in statisti
cal analyses of this kind. Workers in the field know that crime 
statistics are unreliable, and that conclusions based on them 
should be considered suspect. Nevertheless, some social workers 
claim that the unrealiability Qfthe statistics alone is not enough 
to invalidate the differences they reveal. 

The particular index (or percentage) used to measure 
criminal behavior is often chosen for its dramatic value, but 
rarely will it yield an accurate picture of the problem to be solved. 
Although we have not attempted to obtain population statistics 
for Fulton County. our knowledge of other regions makes us 
reasonably certahl that the same phenomena could have been 
described by numbers of the following magnitude. It might have 
been claimed that 2% of the juveniles living in lower 
socioeconomic areas of Atlanta became delinquent in 1964 while 
the juvenile population living in other areas produced a 1 % rate. 
If, in fact, the only issue is the reduction of juvenile delinquency, 
the latter indices make it evident that a society should not spend 
millions of dollars to reduce the 2% rate to 1% without 
reasonable assurance that the expenditure can accomplish the 
desired result, and whether, in fact, the expenditure is worth
while. Simplistic analyses of this type leave unexplained the 
high rates of juvenile delinquency found among higher 
socioeconomic groups. 

A report by the President's Commission on Law Enforce
ment and Administration of Justice, 1967, called The Challenge of 
Crime in a Free Society is among the most comprehensive 
documents that assume a causal relationship between environ_ 
ment and crime. On the basis of the most elementary analyses, 
the President's Commission makes sweeping recommendations 
like the following: 

Reduce wnemployment and devise methods of providing 
minimum family income. 

Reexamine and revise welfare regulations so that they 
contribute to keeping the family together. 
Improve housing and 'recreation facilities. 
Insure availability offamily planning assistance. 

Provide help in p?'oblems of domestic management and child 
care. 
Make counselling and therapy easily obtainable. 
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Develop activities that involve the whole family together. 
Involve young people in communitiy activities. 
Train and employ youth as subprofessional aides. 
Establish Youth Services Bureaus to provide and coordinate 
programs fo'r young people. 
Increase involvement of religious institutions, private social 
agencies, fraternal groups, and other community organiza
tions in youth programs. 
Provide community residential centers. 
Combat racial and economic school segregation. 

These are by no means all of the recommendations of that 
Commission. They do illustrate, however, the sweeping nature of 
these recommendations which, if implemented in the United 
States, would cost that country hundreds of billions of dollars, 
and which, if jmplemented in Alberta, would cost this province 
hundreds of millions of dollars. Although they may well be social 
policies governments should adopt, the Commission offers no 
proof, and indeed cannot offer any proof, that the adoption of 
these policies would in any significant way affect the rates of 
juvenile delinquency. Although life might become better, these 
rates might even increase. 

Many of these recommendations, such as the reduction of 
poverty, are good in themselves, but they should not be coupled 
with claims that they will change or control the behavior of 
young people. The reduction of poverty is, for example, a policy 
that Canadians should willingly adopt, without demanding that 
the success of that policy be measured by the future behavior or 
misbehavior of our children. It was a myth to believe that the 
miracles promised by the reform movement of the 19th century 
would actually be realized in the present century. It would, in 
our opinion, be the substitution of one myth for another to 
believe that the programs recommended by the President's 
Commission would necessarily lead to reduction in the rates of 
criminal behavior. 

It is, for example, a dubious claim that welfare regulations 
can somehow be used to keep the family together. The break-up 
of the family unit is not a phenomenon peculiar to welfare 
recipients. Indeed, there is some reason to believe that more 
families would break up if they could afford to do so. Even if 
welfare regulations could keep more families together, this 
would not be proof that keeping welfare parents together would 
somehow reduce juvenile delinquency. 
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All of these sweeping recommendations are based on a false 
stereotype of the supposed characteristics of the typical juvenile 
delinquent. So many of us have such false stereotypes in our 
minds that it is worthwhile to reproduce in full the picture of the 
typical juvenile delinquent as envisaged by the President's 
Commission: 

A sketch drawn from the limited information available shows 
that disproportionately the delinquent is a child of the slums, 
from a neighborhood that is low on the socioeconomic scale of 
the community and ha'rsh in many ways for those who live 
there. He is15 or 16 years old (younger than his counterpart of 
a few years ago), one of numerous children - perhaps 
representing several different fathers - who live with their 
mother in a home that the sociologists call female-centered. It 
may be broken; it may never have had a resident father; it 
may have a nominal male head who is often drunk or inj ail or 
in and out of the house (welfare regulations prohibiting 
payment where there is a 'man in the house' may militate 
aganist his continuous presence ). He may never have known a 
grownup man well enough to identify with or imagine 
emulating him. From the adults and older children' in charge 
of him he has had leniency, sternness, affection, perhaps 
indifference, in erratic and unpredictable 8uccess'Wn. All his 
life he has had considerable independence, and by now his 
mother has little control over his comings and goings, little 
way of knowing what he is up to until a policeman brings him 
home or a summons from court comes in the mail. 

He may"well have dropped out of school. He is probably 
unemployed, and has little to offer an employer. The offenses 
he and his friends commit are much more frequently thefts 
than crimes of personal violence, and they rarely commit 
them alone. Indeed, they ra1'ely do anything alone, pref81TIng 
to congregate and operate in a group, staking out their own 
'turf - a special street corn,er or candy store or poolroom - and 
adopting their ownflamboyant title and distinctive hair style 
or way of dressing or talking or walking, to signal their 
membership in the group and show that they are 'tough' and 
not to be meddled with. Their clear belligerence toward 
authority does indeed earn them the fearful deference of both 
adult and child, as well as the watchful suspicion of the 
neighborhood policeman. Although the common conception of 
the' gang member is of a teenager, in fact the lower class 
juvenile begins his gang career much earlier, and usually in 
sea?'ch not of coconspirators in crime but of companionship. 
But it is all too easy for them to drift into minor and then 
major violations of the law. 
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This is pure and dangerous fantasy. It wraps up into one 
package almost every misconception anyone has ever had about 
the type of person a juvenile delinquent really is. In order to 
bring out the nature of this fantasy, we list here most of the 
characteristics that are commonly supposed to mark a juvenile 
delinquent. A juvenile delinquent is commonly supposed to: 

1. live in the slums; 
2. be 15 or 16 years old; 
3. be a member of a large family; 
4. belong to a family with no father, or whose father is a 

drunkard or a criminal; 
5. receive almost no parental control; 
6. be a school drop-out; 
7. be unemployed; 
8. engage in theft rather than violence; 
9. belong to a gang; 

10. have a distinctive hair styling and a distinctive way of 
life; 

11. show hostility toward authority of any kind. 

The Commission does not seem to realize that less than 1110 
of 1% of the juvenile population would exhibit all of these 
characteristics. Our statistics indicate, for example, that 65% of 
juvenile delinquents are still in school, and that only about 0.8% 
are unemployed. Similarly, over 80% of juvenile delinquents are 
raised by, and live with, both parents. 

It is close to the truth to say that the totality of characteris
tics listed in the Commission's stereotype belong to no one, and 
remedies based on these characteristics will, therefore, apply to 
no one. Society will be coerced into spending millions of dollars on 
programs that will once again show no return. Even considered 
individually, these particular characteristics have a severely 
restricted application to the population of juvenile delinquents. 

To illustrate this fantasy further, let us consider the 
behavior of young people who currently attend universities. In 
that population there is a marked over-representation of people 
who come from middle and upper income homes. They.certainly 
have not dropped out of school, and they are several years older 
than the ages mentioned for the typical juvenile delinquent. 
Indeed, almost every characteristic the Commission includes in 
its stereotype is absent in the university population. Most of the 
desirable characteristics the Commission would like to produce 
are already present in that population. With such desirable 
characteristics, how does that population behave? 
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Although cheating has always existed in universities, 
modern cheating has now taken a virulent form. Only about one 
out of 10 applicants gain entrance into professional faculties like 
law and medicine. Competition for places in those faculties 
involves not only the working for high marks, but sabotage. 
Some students now deliberately destroy the laboratory experi
ments of classmates, or steal important reference material from 
the library, or give false information to classmates, in an attempt 
to lower the grades of those with whom they are competing. 
When one student robs another of a career in medicine or law, not 
the stealing of a two-penny pie but grand larceny is involved. The 
reward for such larceny may be a life-time career in a top-paid 
profession. This new form of cheating is taking place not among 
the weaker students but among the best students, among the 
upper 10% of achievers in the university, whose histories do not 
exhibit the characteristics so widely accepted as the cause of 
deviant behavior. Education does not necessarily make for 
better people. What it attempts to do is ensure that society has a 
supply of educated people. Just as society is at a loss to know how 
to cope generally with juvenile delinquency, universities are 
unable to cope with this growing form of delinquency among 
superior students. 

During the past 25 years, West Point has had 11 major 
cheating scandals that involved, each time, a substantial 
number-of its student population. In spite of the rigid discipline 
of West Point and the claimed deterrent value of harsh 
punishment, in this case mandatory expulsion, examinations 
have not only been stolen but sometimes sold. 

It is not our purpose to judge harshly the behavior of young 
people who are no better and no worse than their parents were at 
their age. Our purpose is to expose the mythology that still clings 
to our beliefs about human behavior. 

The overrepresentation of the poverty-stricken class among 
juvenile delinquents has led over and over again to the 
unfounde{} conclusion that a reduction in the rate of delinquency 
would follow from a reduction in the rate of poverty. But the 
depression-ridden 1930's were not accompanied by an increase in 
delinquency, and the rising rate of affluence of the western world 
since that time has been accompanied by a rising rate of 
delinquency. 

From 1945 to 1975, the birth rate in the United States 
decreased by 50%, family real income increased about 100%, 
educational attainment increased significantly, but with all 
that, serious crime per 100,000 persons still increased by over 
200%. These statistics contradict the claim that poverty, large 
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families, and low educational levels are necessarily linked with 
crime. Simplistic causes and simple cures for juvenile delin
quency are myths. 

The classic of all biological theories claiming to explain 
cl.'iminal behavior is the born criminal theory of Cesare 
Lombrosa. Lombroso thought that criminals could be identified 
by physical characteristics, particularly those of the skull: 

This was not merely an idea, but a revelatio'n. At the sight of 
that skull, I seemed to see all of a sudden, lighted up as a vast 
plain under a flaming sky, the problem of the nature of the 
criminal-an atavistic being who repmduces in his person the 
ferocious instincts of primitive humanity and the inferior 
animals. Thus were explained anatomically the enormous 
jaws, high cheek-bones, prominent superciliary arches, solit
ary lines in the palms, extreme size of the orbits, handle
shaped or sessile ears found in criminals, savages, and apes, 
insensibility to pain, extremely acute sight, tattooing, exces
sive idleness, love of orgies, and the irresistible craving for 
evil for its own sake, the desire not only to extinguish life in 
the victim, but to mutilate the corpse, tear its flesh, and drink 
its blood. 

Although history has dealt Lombroso's born criminal theory 
the fate it deserved, its lesson seems not to have been learned. 
We still insist on inventing stereotypes of the delinquent which 
have no more claim to validity than Lombroso's stereotype has. 
With its limited knowledge of the causes of delinquency, society 
might well avoid dependence on stereotypes. 

Although Lombroso's primitive theory was soon discredited, 
his central theme of the born criminal persists in modern 
biological.theories of human behavior. Physical characteristics 
have been used to classify people as being endomorphs, 
mesomorphs, or ectomorphs. Mesomorphs ar.e claimed to have a 
strong impulse to do whatever they want to do, and to have little 
ability to recognize the consequences their actions may have for 
others, to be in effect the Lombrosian born criminals, even 
though different physical characteristics are involved. More 
recently, we have witnessed the birth of the short-lived 
chromosome theory of criminal behavior. 

In its extreme form, the biological theory of human behavior 
postulates that inborn characteristics determine lifelong be
havior. The logical extension of this determin~st theory is the 
selective breeding of human beings. Whether ur not this theory 
has validity, it must be dismissed as obviously impossible to 
implement in the world as we know it. 
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In contrast with the environmental emphasis of the Presi
dent's Committee in the United States, and the deterministic 
philosophy of the Lombrosian school, Scotland recently adopted 
a new system of juvenile justice based on individual differences. 
The Kilbrandon Committee rejected the environmental theory 
that juvenile delinquency is the product of social and economic 
C)onditions, and adopted a modification of the biological theory 
that insists that deviant behavior results from a malad"'ustment 
in, and malfunction of, the personality of the individuaI'involved. 
It claims that a child's problem is individualized, and can only be 
solved by the use of persuasion. It assumes that any system of 
rehabilitation would fail if the treatment could not be altered 
from time to time to meet the needs of the child. The Committee 
argued that a court would not be flexible enough for this type of 
rehabilitation: 

A doctor treating even a comparatively well-understood 
disease could not operate in this way. The doctor prescribes a 
course of treatment and observes the patient's response to it 
over a period. On the basis of his observations, he continues 
the treatment or prescribes a different course, more drastic or 

, less, as the situation appears to him to require. But he does not 
continull a course of treatment where, as a result of his 
obserlJations, he is satisfied that it is doing no good or that it 
has served its purpose and its continuation is either 
unnecessary or positively harmful. 

Accepting the stereotype of the juvenile delinquent as a 
maladjusted and malfunctioning person, Scotland has removed 
the function of disposition from its juvenile courts, and made a 
major commitment to individualized social casework. 

The Kilbrandon Committee in Scotland and the American 
President's Commission on Law Enforcement based their 
recommendations on two completely different and antithetical 
assumptions. The two resulting systems of justice bear no 
resemblance to one another. 

If the President's Commission is right when it says that 
delinquency is a pattern of behavior produced by societal 
influences well beyond the reach. of the actions of any judge, 
probatiQn, officer, correc.tional cO'l.l.nselor, or psychiatrist, it 
follows that the problem is of such magnitude that no system of 
juvenile justice could cope with it. It is accordingly unfortunate 
that the Commis'Sion can offer no compelling evidence that its 
proposed solutions will contribute to the prevention of juvenile 
delinquency. 

On the other hand, the Kilbrandon Committee is inconsis
tent when it insists that maladjustment and malfunctioning are 
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the causes of delinquency, and then gives a lay committee of 
volunteers binding power to curtail the freedom of a juvenile, 
and to prescribe the form of therapeutic treatment the child 
must undergo. If delinquency is to be ~nvisaged as a maladjust
ment in, and malfunction of, the personality, then surely diagno
sis and treatment should be entrusted to professionals, not lay 
volunteers. 

It is unfortunate that both the President's Commission and 
the Kilbrandon Committee based their recommendations on 
particular stereotypes of a juvenile delinquent and particular 
forms of a behavioral theory. There is no known behavioral 
theory precise enough to distinguish, on an a priori basis, those 
children who will become delinquent from those who will not. 
Environmental theories lack this precision because by no means 
do all children living in an unfavorable environment become 
delinquent, nor does a favorable environment produce only 
non-delinquents. Biological theories have an analogous weak
ness. None of these tl~eories is deterministic in nature, and all of 
them deal only with probabilities. Although it may be possible to 
predict with accuracy that .. 50% of the children living in a certain 
slum district will become delinquent, it is not possible to predict 
with any accuracy which children living in that slum will become 
delinquents and which will not. Further, these theories cannot 
prove that t1;le elimination of slum conditions will have any effect 
on the rate of juvenile delinquency. 

The same difficulties attend all theories of rehabilitation, 
depending as they do on modifying the behavior of youngsters 
who have come from certain environments or who possess 
certain biological characteristics. It is impossible, in our opinion, 
to justify the unholy marriage between the administration of 
justice and the pseudo-scientific behavioral theories that exist 
today. 

It is important, therefore, that the public be aware of the 
things behavioral theories can and cannot do. In this century, 
much excellent research has been done in this field. Some of it is 
constructive, some of it is frightening, and some of it is 
inconclusive. 

It is frightening to learn that the same rehabilitative 
programs will help some children and harm others, with no way 
of distinguishing, before the fact, which children will be helped 
and which will be harmed. This knowledge should at least alert 
us to the necessity of tempering our desire to do things for 
children by a measurement of what is actually being done to 
those children. 
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It is disappointing to learn that some community-based 
programs, designed to prevent delinquency, yield inconclusive 
results. Although such programs may normally cause no harm, 
they seldom seem to improve the situation. At least the 
inconclusive nature of the results of these experiments should 
serve to make a society wary about spending millions of dollars 
on a prevention program without substantial evidence that it 
will actually achieve its goal. 

The physical sciences have had great success in determining 
cause-effti,ct relations that allow physical theory to be used to 
predict the behavior of almost all the macroscopic phenomena of 
the universe. It is not the fault of the social and medical sciences 
that such cause-effect relations have yet to be discovered in 
these fields. Indeed, it is even possible that such relations do not 
exist and that single causes may yield many different effects. 
Under these circumstances, the best a theory could ever do 
would be to give the probability to be attached to a particular 
effect when the single cause is known. There exists a great need 
for fundamental research to be done in the social and medical 
sciences, and society must wait for the future to bring major 
discoveries in these fields. In spite of this seemingly pessimistic 
appraisal, there is a little bit of evidence that might allow us to 
design a system of juvenile justice in which we might have some 
confidence. 

There is some evidence which makes it reasonable to believe 
that the incidence of criminal behavior varies with age according 
to the graph below: 
~'I(:; 

Incidence 
of Crime 

____ +-_-'-___ -L._...I.-_"--_______ Age in Years 
7 15 16 17 25 

According to this pattern, the incidence of crime increases 
steadily with age until a peak is reached, after which both 
interest and participation in crime steadily decline. It would 
therefore appear thl;l.t a wise society will view its juvenile justice 
system as a holdhlg operation which will allow maturation to 
solve a problem for which no other solution is known. 
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The pattern of behavior mentioned above seems to hold in 
every country in the western world. Strangely enough, the age of 
maximum criminal behavior seems to be intimately connected 
with the age at which a child can legally leave the school system. 
The peak year seems to occur in Great Britain between the ages 
of 13 and 15, in Canada between the ages of 15 and 17, and in the 
United States between the ages of16 and 18. These data point out 
the need to seriously rethink the age at which children may 
legally leave the school system. 

In spite of these data which seem to indicate a strategy of 
waiting for children to grow up, no society that cherishes 
democratic principles should ever condone the violation of its 
laws, no matter whether the offender is young or old. It is a real 
challenge to juvenile legislation to preserve the belief in the rule 
ofIaw, and at the same time to incorporate legally the strategy of 
waiting for children to grow up before the state intervenes 
seriously in their lives. Present legislation does not meet this 
challenge. 

No society should view without concern the massive loss of 
property caused by theft and vandalism. But policies based on 
rhetoric or mythology will not solve a vexing problem that has 
been with us for thousands of years. There is still much to be 
learned about human behavior, and much research will be 
necessary to produce the knowledge that we do not yet have. And 
even should we attain that knowledge, there is no certainty that 
a.n acceptable solution to the problem of juvenile delinquency 
will necessarily follow. 
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THE ATTENDAN'l' INSTITUTIONS 

In addition to the juvenile courts, the attendant institutions 
of a juvenile justice system are now under severe attack. It is 
important to assess the validity of this attack. 

Periodically, anecdotal incidents involving inmates, or 
former inmates, of penal institutions give rise to a public outcry 
for change in these institutions, change that has two quite 
different aspects. 

Many of us fail to see the need to cage people like animals, 
and almost all of us will object to the use of brutal forms of 
punishment that one would not normally inflict on any animal, 
let alone upon a human being. When stories of brutality circulate 
among the members of the public, the reaction is instinctual and 
swift. The worst is assumed, and the public demands that penal 
institutions become decent places in which to live, and that 
inmates be treated with the dignity that one human being should 
accord another. 

The institutions that attend the juvenile courts are not 
immune to this type of reaction. As mentioned earlier, a 
sociologist, speaking of anecdotal incidents involving suicide and 
insanity, publicily stated that juvenile delinquents would be 
better off as children of the streets than they would be in any 
institution on this continent that is being used to confine 
children. Although this statement is certainly faJse for many 
institutions, some governments have listened to sweeping 
statements of this kind, and have closed institutions used to 
house juvenile delinquents. 

When a former inmate of a penal institution returns to 
society and commits a particularly brutal crime, public reaction 
is equally swift, but takes a different form. In this instance, the 
demand for change involves a change in the inmates who are 
being released from those institutions. Almost always, there will 
be a sweeping claim that the programs of rehabilitation are 
failures, and that they are returning to society people whose 
anti-social attitude has not been changed. It was in this vein that 
Justice A. Fortas wrote, in connection with the Kent case: 

There is evidence. in fact there may be groun,ds for concern 
that the child receives the worst of both worlds .. that he gets 
neither the protection accorded to adults nor the solicitous 
care and regenerative treatment postulated for children. 

Although these are clever words, it would have been better if 
they had never been written. Similar specious but unjust attacks 
have been made over and over again on the system of juvenile 
justice and the work of the attendant institutions. 
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It is sheer nonsense to claim that juveniles suffer when a 
comparison is made between their treatment by the juvenile 
justice system and the corresponding treatment their older 
brothers and sisters receive from the adult system. The handful 
of cases that have re'ached the Supreme Court of the United 
States are hardly typical of the millions of juvenile delinquents 
who have received compalSsionate treatment from the juvenile 
courts, and who have been protected from the harsh punish
ments adults receive for similar forms of behavior. 

Almost all research projects use the rate of recidivism to 
measure the success or failure of programs of rehabilitation. If 
ultimate success means the inmate must live the remainder of 
his or her life completely free of criminal behavior, a standard of 
behavior is expected of delinquents that few people, if any, 
achieve. We are reminded of the words! of Montaigne, who wrote 
in 1588: 

No man is so exquisitely honest or upright in living but brings 
all his actions and thoughts within compasse a,nd danger of 
the lwwes, and that ten times in his life might not be lawfully 
hanged. 

In the 400 years since those words were written, the laws 
governing capital punishment have drastically changed. Realiz
ing that the nature of criminal behavior was unlikely to change, 
society deemed it prudent to change the laws governing that 
behavior. 

The rate of recidivism cannot of itself serve as a measure of 
the success or failure of a penal program. The questions now 
arise, if a rehabilitation program raises the educational levels of 
achievement of inmates, should that necessarily be considered a 
measure of success of the program? Or again, if a rehabilitation 
program teaches a violent offender to live in harmony with a 
prison environment, should that be a measure of success of the 
program? We believe that a rehabilitation program will nelVer be 
deemed to be a success until attainable goals are carefully 
defined for the program. It will take several indices to measure 
the achievement of such goals. 

In an excellent review of research on rehabilitation prog
rams 2, Robert Martinson reports on the results of a wide range of 
programs involving: 

1. educational and vocational training; 
2. individual counseling; 
3. group counseling; 

1 This is, of course, an early translation of the words Montaigne wrote. 
2 Robert Martinson - What works? -questions and answers about p1-ison reform 

- The Public Interest, Number 35, Spring 1974, pp. 22-54. 
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4. milieu therapy; 

5. medical treatment. particularly plastic surgery; 

6. decarceration; 
7. psycho-therapy in a community setting; 

8. probation or parole instead of prison; 
9. intensive supervision. 

We can do no better than to use Martinson's own words to 
describe the results of his review. 

Having entered this very se'f-ious caveat, I am bound to say 
that these data, involving over two hundred studies and 
hundreds of thousands of individuals as they do, a're the best 
available and give us very little reason to hope that we have in 
fact fou,nd a sure way of reducing 'recidivism through 
rehabiUtation. This is not to say that we found no instances of 
success or partial success; it is only to say that these instances 
have been isolated, producing no clear patte. n to indicate the 
efficacy of any particular method oftreatn~' nt. And neither is 
this to say that factors 'outside' the realm of rehabilitation 
may not be working to reduce recidivism -factors such as the 
tendency fO?" recidivism to be lowe?" in offenders over the age of 
30; it is only to say that such factors seem to have little 
connection with any of the treatment methods now at our 
disposal. 
From this p?"obability, one may draw any of several conclu
sions. It mall be simply that our programs aren't yet good 
enough - that the education we provide to inmates is still poor 
education, that the therapy we administer is not administered 
skillfully enough, that ourintensivc supervision and counsel
ing do not yet provide enough personal support for the 
offiende1"s who are subjected to them. If one wishes to believe 
this, then what Otf,r correctional system needs is simply a more 
full-hearted commitment to the strategy of treatment. 
It may be, on the other hand, that there is a more radicaljlaw 
in our present strategies - that education at its best, or that 
psycotherapy at its best, cannot overcome, or even appreci
ably reduce, the powerful tendency for offenders to continue 
in criminal behavior. OUr p1~ese'i1lt t';-:eat'rn,e'nt programs are 
based on a theory of crime as a 'disease' -. that is to say, as 
something foreign and abnormal in the inai1Jirjiual which can 
presumably be cured. This theo17/ may well be f<'l1-UJed, in that it 
overlooks - indeed, denies - both the normality of crime in 
society and the personal normality of a large proportion of 
offenders, criminals who are merely responding to the facts 
and conditions of our society. 
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This opposing theory of 'crime as a social phenomenon' 
directs our attention away from a, 'rehabilitative' strategy, 
away from the notion that we may best insure public safety 
through a series of 'treatments' to be imposed forcibly on 
convicted offenders. These treatments have on occasion 
become, and have the potential for becoming, so draconian as 
to offend the moral order of a democratic society; and the 
theory of crime as a social phenomenon suggests that such 
treatments may be not only offensive but ineffective as well. 
This theory points, instead, to decarceration for low-risk 
offenders -and, presumably, to keeping high-risk offenders in 
prisons which are nothing more (and aim to be nothing more) 
than custodial institutions . .. 
Besides, one cannot ignore the fact that the punishment of 
offenders is the major means we have for 'deterring' incipient 
offenders. We know almost nothing about the 'deterrent effect,' 
largely because 'treatment' theories have so dominated our 
research, and 'deterrence' theories have been relegated to the 
status of a historical curiosity. Since we have almost no idea 
of the deterrentfunctions that our present system performs or 
thatfuture strategies might be made to perform, it is possible 
that there is indeed something that works -that to some extent 
is working right now infront of our noses, and that might be 
made to work better -something tha,t deters rather than cures, 
something that does not so much reform convicted offenders 
as prevent criminal behavior in the first place. But whether 
that is the case and, ~f it is, what strategies will be found to 
make our deterrence system work better than it does now, are 
questions we will not be able to answer with data until a new 
family of studies has been brought into existence. 

Although we accept Martinson's pessimistic appraisal of 
the failure of all programs of rehabilitation, we must point out 
that this pe'ssimism stems almost entirely from a single index, 
the rate of recidivism, that is commonly used to measure the 
success of a program. There is, however, a real danger that this 
pessimism will lead society to conclude that it can do much less 
for children in conflict with the law than it is doing now with no ill 
effects, and that the present level of funding can accordingly be 
safely reduced. It might be argued, for example, that all 
attendant institutions should have one and only one program, 
and that no specialized programs should be funded. Although 
there is a collective sense in which such conclusions might be 
true, there is an individual sense in which these conclusions 
might lead to tragedy. 

A brief from the Child Welfare Branch, Department of 
Health and Social Development, Province of Alberta, says: 
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In implementing its programs fo'r children and families, the 
Child Welfa're Branch operates on the conviction that children 
are best cared for by their natural parents, and that most 
pa-rents wish to raise their children well and have the right to 
do so in their own '/,I)ay. 

We agree with this conclusion and often wonder at the patience 
shown by our courts and by our social workers in their attempts 
to preserve the family life of the juveniles with whom they come 
into contact. Indeed, many of us might be inclined to say that 
these attempts go far beyond the point of no return. But there 
comes a time when even that patience is exhausted, and some 
juveniles must be committed to publicly supported institutions. 
In Alberta, some 300 of the juvenile delinquents who became 
temporary wards of the Director of Child Welfare over a period of 
16 months were assigned to the following institutions. 

PERIOD: DECEMBER 1, 1972 - APRIL 30, 19741 

1. Youth Development Centre ................................... 133 
2. Westfield....... .................... ......... ....................... ........ 50 
3. Spruce Cliff Centre ................................................. 58 
4. William Roper lIull ................................................. 27 
5. Mapleridge ............................................................... 10 
6. Oakhill Boys Ranch ................................................ 17 

7. Don Bosco 
Dominic Savio .......................................................... 5 

Total 300 

Although some of these institutions have some closed facilities in 
which juveniles can be kept under lock and key, many are run as 
open institutions from which juveniles can run away if they will. 
At anyone time, the number of juveniles who are temporary 
wards under the Juvenile Delinquents Act lies somewhere 
between about 400 and 600. Some are cared for in other settings 
like the family, foster or group home. 

What type of child is committed to one of the six institutions 
mentioned above? Almost all of them are maladjusted and 
malfunctioning children who do not seem able to function 
properly in their family home. Although all have problems! very 
little else of a universal nature can be said about them. In native 
intelligence, some are below normal, even subnormal. Some, 
however, are above average. In learning achievement, some are 
complete illiterates. Others, however, are on a par in learning 
achievement with non-delinquents in their peer age group. Some 

IThe Board has been told that these are not reliable statistics. They are again 
used to show orders of magnitude. 
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have severe emotional problems. Others seem to be normal 
children in this respect. Indeed, although delinquents in this 
group number only in the hundreds, they seem to exhibit many 
of the intellectual, educational, and psychological characteris
tics found in the general population of this age group, though in 
different proportions. 

If ever a juvenile delinquent is to find individualizedjustice, 
then, he or she will find it among the attendant institutions, and 
not in the juvenile courts. We say this without implying any 
criticism of those courts. 

What kind of success should a society expect of institutions 
that are called upon to cope with an extremely broad spectrum of 
deviant behavior by juveniles? There will be no success if society 
demands m~racles. With our present limited knowledge of 
psychiatry, some of these juveniles will spend most oftheir lives 
wandering in and out of the mental institutions of our province. 
With our limited knowledge of anti-social behavior and its 
control, some of these juveniles will serve life sentences on the 
inlstallment plan among the various penal institutions of our 
country. About 60% of them will, however, return to society and 
will, sooner or later, disappear from the criminal justice system. 

The educational achievement of these institutions is re
markable to say the least. On the average, they are able to 
advance the reading levels, and learning achievements, of their 
students by two months for every month ofinstruction. Since the 
average length of stay of a juvenile in such an institution is less 
than one year, these institutions do well to raise the average 
grade 4 reading and achievement levels of thC/se who enter the 
institution to an average grade 6 level by the time they leave. 
Such a juvenile is hardly qualified to face the complex society in 
which he or she must live, and it is little wonder that such 
children appear again and again in the juvenile justice system. 
It is a truly remarkable achievement that some children have 
attained grade 12 matriculation during their stay at one or more 
of the institutions mentioned above. 

Juveniles who have shown violent and anti-social behavior 
in their family or community settings are taught to curb their 
violence, and most ofthem learn to live in harmony at least in an 
institutional setting. Those who work in these institutions refuse 
to admit that there are hardcore delinquents. They see with their 
own eyes how some of the most hardened of these juveniles can 
be taught to obey the rules of the institution, and how to live in 
an institutional community. Unfortunately, after release, few of 
these juveniles can transfer this knowledge to the open setting of 
their homes or of their communities, and they too reappear as 
juvenile offenders. 
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It is most unfortunate that the goals of penal institutions are 
.. usually stated in terms of impeccable moti ves like the moral 
rehabilitation and restora,tion to good citizenship of the people 
confined to those institutions. The reforme:l:s have justified the 
huge costs of these institutions on the. basis of the large 
monetary gains that would be obtained b~" returning to society 
good citizens who would be ready to make substantial contribu
tions to their communities. When mHlions of dollars are 
expended on these institutions, and it later appea.rs that these 
expenditures have brought nothing in return, then society will 
tend to view with hostility everything; that goes on in those 
institutions. 

If people would but go into the attlmdant institutions, they 
would find children who have problemfJ, but they would also find 
that these children are neither saints nor devils. Although it is 
possible to provide for their physical needs, like a decent place to 
live, and decent food, the help that ca'n be given them to learn to 
cope with their problems is limited. All require further educa
tion, and some who are illiterate require individual tutoring. 
Some have severla emotional problelms, and the only help that 
can be offered is intensive psy(:hiatric care. There is no 
assurance that any part of the group, let alone the majority, 
could be turned into useful citizens, even if they were to spend 
their lives under institutional cOl.1trol. As long as the staff of 
these institutions have only a few months to work 'with such 
children, the help that they can give will be minimal indeed. 
About all that it is reasonable to expect of these institutions is 
that they teach these children how to survive in the complex 
society in which they must live, in the hope that they will not 
become an excessive burden on that society. That lesson, and 
that lesson alone, we,judge to be the true measure of the success 
or failure of an attendant institution. 

As far as we can see, the costs of these institutions run 
somewhere from $50 to $100 per day per inmate. These are, of 
course, astronomical costs when compared to the corresponding 
costs of educating a child in an ordinary school, or for that matter 
the cost of educating a student in a university. These are costs 
t.hat are bound to be questioned when the return to society is so 
small. The costs are not excessive, however, when one compares 
the one-to-one ratio between children and teachers l'equired to 
overcome complete illiteracy to the one-to-one ratio required to 
help autistic children. Nor are the costs excessive if one 
compares the cost of psychiatric help required by some of these 
children with the corresponding cost of medical care giverrto the 
sick. 

The millions of dollars being spent in the province to provide 
the so-called treatment institutions for juvenile delinquents are 
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completely justified when One considers the only other alterna
tive. It would be inhumane for any society, let alone an affluent 
society like ours, to say to small groups oftroubled 12, 13, 14 year 
olds, yo'u,r physical needs will be met but you are not worth helping 
in any other way. 

1.£ this report sounds pessimistic, it is because tha.t tone was 
deliberately chosen. It was deliberately chosen to counteract the 
excessive optimism of the child-sa.vers who have promised to use 
the knowledge of the social and medical sciences to divert 
children from an adult life of crime into the mainstream of 
productive citizens. These promises have not been kept, and 
indeed could not be kept. 

Science has made great strides in providing the means for 
physically handicapped people to adjust to a society that has to 
some extent ignored their special needs. If science has not made 
comparable progress in helping people who exhibit deviant 
behavior of various kinds, it probably means that the truly big 
ideas of the social sciences still remain for the future to discover. 
Until that day comes, society should offer juvenile delinquents 
h~lp on a trial and error basis, because, at this time, there is 
'nothing better to offer. No promise should be given to the 
juvenile or to society that favorable results will or will not be 
accomplished. Above all else, we must be honest with ourselves 
and realize that the expenditures involved are justified by 
humane considerations, and not because of any financial or 
ethical returns that those expenditures might gain for society. 

No one should have serious doubts about the dedication of 
the people who work in the agencies that administer juvenile 
justice. They try this program and discard that one, always 
seeking the miracle that will help the particular child placed in 
their care. If they fail to find the miracle, it is not for want of 
trying. Neither should failure be attributed to insufficient 
funding by the Alberta Government. Failure occurs because 
miracles are elusive to find, and difficult to produce. 

It is not true that all socially maladjusted juveniles should 
be considered to be candidates for confinement, nor is it true that 
well adjusted juveniles win never commit a serious offence. 
Nevertheless, the stringent selection of juveniles for confine
ment seems to ensure that the population of the attendant 
institutions will have a large proportion of maladjusted 
juveniles with which to cope. If this be true, then we believe that 
no attendant inst.itution should house more than 20-25 juveniles 
at anyone time. In large numbers, there would be the danger 
that a sub-culture would emerge, and maladjustment might 
become normal in that sub-culture. 
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It has often been claimed that an attendant institution 
should simulate as closely as possible the setting ora good home. 
Although there is considerable truth in this claim, one must not 
overlook the fact that some other environment, say a hospital 
setting, may well be what some of these youngsters actually 
require. Although I have little knowledge of the diverse kinds of 
facilities that should be provided in attendant institutions, I 
believe that every juvenile justice system should have attendant 
institutions of the following types: 

1. Detention Centres 
When the police decide to charge juveniles, there is need for 

secure facilities to hold some of these juveniles f(,lr a few days at a 
time. Time may be needed to identify the juvenile, to contact his 
or her parents, and to establish whether the parents are willing 
to undertake custody of their child. Sometimes children are 
runaways. lfthe home of a runaway is outside of Alberta, time is 
needed to return that juvenile to the jurisdiction of his or her 
home province. If the runaway lives in Alb4:)rta, it may be 
necessary to hold the youngster in secure facilities to ensure 
that he or she appears in court to answer the l:!harge that has 
been laid. These are just some of the reasons why some children 
must be held securely under lock and key for a few days at a time. 
A facility designed to serve thesE;l purposes is called a detention 
centre. 

Since no charges have been proven against the juveniles 
held in detention centres, they should appear in court for trial 
within a few days after apprehension. Since children are 
involved, detention centres should provide cla1;sroom facilities, 
recreational facilities, and easy access to medieal aid if needed. 
As near as we can tell, forty-bed detention centres in each of 
Calgary and Edmonton should serve the needs o,fthose cities for 
some years to come. Smaller detention centres strategically 
placed throughout the province should be able to cope with the 
need for such centres outside of Calgary and Edmonton. 

One word of caution needs to be added at this time. There is 
little use in building adequate detention centres to meet a 
specific need if they become inadequate because they are used 
for other purposes. The Calgary Detention Centre is a case in 
point. A detailed study by Ms. Joan Brockman of a sample of 120 
of the 1,329 admissions between May 1, 1975 and April 30, 1976, 
shows a serious misuse of this facility. 

The greatest misuse of the Calgary Detention Centre seems 
to be the holding of youngsters who are waiting to be placed in 
another type of facility. Some youngsters have already appeared 
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in rourt., and ba,-e been referred by-the court to the Di~tor of 
Child Welfare. In the samp~e»2.3%ofthe...~jm.-enil.es waited irom 
8 to 132 days (an a¥erage of 5L2 days) just to be placed .. If tbe 
waiting time to appear in court is included~ the a\erage stsy in 
the Centre increa...~s to 65.S days. If one loo1..-s beyond the 
statistics of just one year. the ayerage length of:stayincrea..~s to 
148.4 days. Indeed, there is one youngster who has spent 321 da~~ 
in the Calgary Detention Centre. a facility that is supposed to get 
children in and out in a period of about 4 days. 

There were, of course, many reasons given to explain these 
statistics, most of which are probably true. It is claimed that 
there is sometimes no alternative because there is a severe 
shortage of foster homes, group homes, and other institutions in 
which these juveniles are supposed ultimately to be placed. It 
has also been claimed that there is an unnecessary delay in 
administering the orders required to place juveniles in other 
institutions. 

Be that as it may, there is no justification for a process that 
makes juveniles wait over 7 weeks on the average before the~r 
can start on programs designed to help them overcome their 
individual problems. Whatever the causes of this statistical 
picture may be, they should be rectified as soon as possible. 

This province needs detention centres for the purposes 
outlined above. When the average length of stayin such afacility 
exceeds 3-4 days, then the causes should be determined, and 
remedies applied. 

2. Hospital Facilities 
The police have told us that they do sometimes have to hold 

juveniles with severe emotional problems, some of whom have 
given evidence of suicidal tendencies. As one might expect, they 
also find juveniles suffering from severe abuse of alcohol or 
r::arcotics. There seems to be a need for some type of hospital 
facilities for treating juveniles who require immediate medical 
help. It is unlikely that the usual detention centre could provide 
the immediate medical help that is sometimes required. Certain
ly, Albertans Bhould avoid incidents like the suicide of a juvenile 
in Ontario who was being held in what was claimed to be the 
wrong type of' holding facility. 

In discussing this problem with the police, we were told that 
the ordinary hospital is not too sympathetic to the medical needs 
of juvenile delinquents. It was claimed that some hospital-bllsed 
psychiatrists declare a juvenile to be free of psychiatric 
problems, after an examination taking no more than five 
minutes. It was also claimed that some hospital-based psychiat-
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rists have recognized a juvenile delinquent as a repeater, and 
refused admission on the grounds that the juvenile was a chronic 
sociopath for whom psychiatry could do nothing. We have not 
investigated the truth of these claims, nor do we propose to do so. 

There exists the possibility that hostility may develop 
between two services administered by two different jurisdic
tions, particularly when either or both lack financial support 
and/or adequate physical resources. It might be wise to have 
some hospital-type facilities administered by the Director of 
Child Welfare. We have been unable to establish the provincial 
needs for such facilities, or the costs involved. For this reason, 
further study of this problem should be undertaken by the 
Director of Child Welfare. 

3. Secure Facilities 
There are about 100 to 150 juveniles in the province who 

should be placed in secure facilities from which they cannot 
easily escape. Some show a behavior that is dangerous to 
themselves and/or people with whom they come into contact. 
Some show a repetitive misbehavior that apparently cannot be 
arrested in any other way. When we speak of secure facilities, 
however, we do not envisage a jail. A high fence and adequate 
surveillance should suffice to hold most juveniles. Even these 
so-called chronic offenders are still children and should be 
offered all the help this province can give. Secure facilities 
should include: 

1. adequate place for 20-25 juveniles to live; 
2. adequate facilities to provide good and nourishing 

meals; 
3. adequate dental and medical care; 
4. diversified educational programs designed to attract 

attention and interest; 
5. adequate recreational facilities. 

4. Foster Homes, Group Homes and Other Open-Type 
Facilities 
In the light of conventional wisdom, we agree that most of 

the remaining juveniles whom the courts decide must live away 
from their natural homes should live in an open-type of facility, 
the foster home, the group home, and the like. We are aware of 
the so-caned runaway problems, and the claim that many 
juveniles are out on the street committing offences before the ink 
on their commitment orders is dry. If there is any hope that these 
juveniles will ever cease to be a burden to a society, they must 
learn to live al1d function in an open setting. Running away 
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should not in itself be considered offensive behavior. When life 
becomes intolerable, running away in the physical sense is a 
natural defensive weapon. More serious is what might be called 
running away from reality. Juveniles forced to live in a closed 
environment may seek escape in this way, sometimes to the point 
of legal insanity. There is, however, a limit to the amount of 
repetitive misbehavior a society can tolerate. Juveniles who 
persistently run away and continue to commit crimes may leave 
society no altern~tive but to commit them to closed institutions. 

5. Assessment and Research Centres 
Although discussion of the need for assessment and re

search centres could logically have come right after the 
discussion of detention and hospital facilities, the recommenda
tion for a new kind of major research-oriented assessment centre 
was left till the end of our discussion so that we might give it 
special emphasis. 

It is most unlikely that the information available at the time 
of disposition will give substantial clues to the type of program to 
which the juvenile might best respond. It is more likely that 
much more information should be obtained through a systematic 
resort to inteUigence testing, achievement testing, psychiatric 
testing, and the like. Even though it might take months, such 
testing would be justified ifit led to a program which would catch 
the attention and interest of the juvenile. 

It is at the same time recognized that the immediate 
application of the test results might be difficult. If all that the 
system can offer a juvenile is a decent place to live, the regular 
academic or vocational type of program, social counseling, and 
adequate recreation facilities, no matter what the tests reveal in 
the way of need, testing information will be of limited use while 
the juvenile is in custody. 

Even where a variety of programs exists, it seems unlikely 
that promising individualized programs can be effective in 
periods of months rather than years. 

In spite of these limitations, we recommend the creation of 
one well-equipped and well-staffed assessment and research 
centre for this province. The purpose of the centre would be to 
innovate and test treatment programs designed to help particu
lar types of juveniles on both short-term and long-term basis. 
The conclusions resulting from tests done on individual 
juveniles should be made available to the juvenile and to the 
parents, at least insofar as the results indicate the kind of help 
they should seek and where such help is available. They might 
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not in fact be able to use the information until after th~ juvenile 
had left the attendant institution. 

As mentioned earlier, we have become convinced that 
attendant institutions should be relatively small in size, housing 
not more than 20-25 inmates. Such institutions could not support 
individual assessment centres but would rely on the major 
assessment centre for guidar.ce and assistance. 

The field of juvenile delinquency, like others, suffers from its 
fads and fancies. At the moment, community-based facilities and 
community involvement seem to be the rage. This province 
should not invest millions of dollars on fads or fancies, and would 
be well advised to demand that the assessment and research 
centre establish the validity of any new program that is 
proposed. That centre should also, of course, test the validity of 
programs in current use. 

The creation of a first-rate, research-oriented assessment 
centre should be given a high priority among the endless list of 
new programs seeking government funding. It is hard to 
disagree with Martinson when he writes of a need for a new 
family of studies to be carried out. This province can afford to 
support research in this field, and a research-oriented assess
ment centre should be assigned the task of promoting and 
supervising the necessary studies. 

By and large, this province has been generous in the funding 
of the physical facilities used to confine juvenile delinquents. 
Most of those we have seen provide decent living conditions, in 
some instances, far better conditions than the family homes of 
the juvenile concerned. Most seem to be well-designed for their 
purpose, without being extravagant in what they provide. On the 
other hand, there is absolutely no reason to believe that present 
standards are too high. 

There is, however, a lack of certain types of facilities, 
particularly secure and research facilities, at least some of which 
we have reason to believe will be made available in the near 
future. 
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A PHILOSOPHY FOR A SYSTEM OF JUVENILE JUSTICE 

It is almost trite to say that we cannot be complacent about 
freedom. But trite or not, we cannot take this freedom for 
granted when we have seen in our lifetimes that fundamental 
freedoms can vanish at the stroke of a pen, and that people can be 
imprisoned or die, not because of what they do, but because of 
what they believe. 

There is a place for administrative law, but it must not be 
permitted to encroach upon the proper domain of the autonom~ 
ous court. In the words of Karl Llewellyn: 

Angel or devil, a man has a claim to a fair trial of his guilt. 
Angel or devil, he has a claim to a fair trial, not of his general 
social desir<.hbility, but of his guilt of the specific offense 
charged against him. Such is the letter of our law. Such also is 
our law's spirit. For letter and for spirit there is a req,son. Law 
is administered by men. We do not trust men to be wholly wise, 
or wholly fair. Above all, we do not trust men to be wise or fair 
to those 'With whose opinions, with whose interests, with whose 
dear-held beliefs their own interests, their own dear-held 
opinions, clash. 'General social desirability' of others, through 
most of history, has meant to men in power such attitudes and 
actions and opinions as do not threaten their own con
tinuance in power .... There must be some objective 
certainty, that men canfix upon and see and prove, before we 
trust officialdom to act. It is too easy to find 'general' 
indications against one's enemies - be they Bolsheviks, or 
DemoC?'ats, or rivals for the Tenth Ward leadership . ... The 
iob of court and iury is to see whether the suspect has 
committed the particular offense. 

Unfortunately, the current philosophy of juvenile justice 
does not, we feel r extend this claim to afairtrial to our delinquent 
children, or, indeed to their parents. 

Some of the assumptions upon which this current philosophy 
of juvenile justice is based are both implicit and explicit in a 1959 
statement of Senator Thomas C. Hennings, Jr., Chairman, 
United States Senate Subcommittee to Investigate Juvenile 
Delinquency: 

My first observation is a 'rather obvious one. It isf,hat the 
iuvenile court cannot be isolated from the rest of the 
community's treatment facilities. It is a part, perhaps the 
most important part, of the formal treatment picture. Its 
function is to diagnose,' to prescribe treatment, both within 
and without the court; and then to see to it that the treatment 
is carried out. 

65 



From the above-mentioned statistics and recidivism rates, it 
is obvious that little effective cas{J evaluation is made and that 
few proper corrective steps are taken at this one important 
point in a delinquent's career-hisfi'rst contact with ajuvenile 
court. 
Yet it is at this point the average delinqttent is most amenable 
to changing his behavio?' pattern and not at the later stages 
when we have what amounts to intractable young criminals. 
TIde is the crucial point. This is the point that must be more 
adequately developed because, as ~ve have seen in sharp focus 
in New York, and tangentially in other cities, it is he?'e that the 
juvenile courts are weakest. And it is here that we must have 
people who are l~dequately trained to separate the potentially 
habitual delinquents f?'om the educable ones. 

To recapitulate, the current philosophy of juvenile justice, 
as represented in this statement, rests on the following sweeping 
assumptions: 

(1) juvenile delinquency is a disease that can be diagnosed 
and treated; 

(2) juvenile court judges have the knowledge to make a 
valid diagnosis for every juvenile delinquent appearing 
in their courts, and have the knowledge to prescribe, and 
supervise, a proper form of treatment for each and every 
juvenile delinquent; 

(3) there exists a body of behavioral theory that will enable 
juvenile courts to separate the so-called hardcore 
delinquents from those whose anti-social behavior can 
be corrected by treatment and education; 

(4) effective treatment can be administered to young 
offenders after their first appearance in ajuvenile court. 

Unfortunately, all of the evidence that has been presented 
and examined so far in this Report supports the conclusion that 
each and everyone of these assumptions is false. 

The weight of the assembled evidence leads us to the 
unequivocal conclusion that a juvenile court cannot function as 
a kind of social agency. It should be a court of law. We do not, 
however, accept the feasibility of the Russian philosophy 
reflected in the words of a Moscow judge: 

. .. Every single violation must be uncovered, with no 
exceptions. Everyone must know f07' certain that it is futile to 
break the law , ... Law enforcement must expand before it 
withers away. 

However many violations mayor may not be brought before the 
courts in Russia, we know that less than 15% face charges in 
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Canada, and that a percentage of these are acquitted. It is 
obviously not futile for criminals to break the law in Canada; the 
odds are with them. Turning Canada into a police state is, of 
course, out of the question as a possible remedy for this state of 
affairs. Crimin~l behavior involves a deep, infinitely complex, 
and unsolved societal problem to which the police, the court, and 
the penal institutions can react but which they cannot solve. 

Society must 90 more than protect the freedom of children, 
and protect itself from unacceptable behavior on the part of its 
children. It must also work towards giving all children the 
opportunity to grow into happy and well-adjusted adults. It must 
attempt to ensure that all children have an adequate home, 
adequate food and clothing, and adequate medical and dental 
care. It must also attempt to assist parents to teach children to 
respect our fundamental value system: 

(a) the difference between acceptable and unacceptable 
forms of behavior, legal or otherwise; 

(b) respect for the law, the value of conformity if you will; 
(c) respect for the freedom and property of other people; 
(d) the importance of dissent to a free society, the means of 

dissent in such a society, and the limits to dissent 
imposed by that society; . 

(e) the importance of the role work plays in enabling a 
society to remain free. 

We must guarantee that the state will not, without just cause, 
curtail the freedom of parents to raise their children. The state 
should require that parents provide for their children, educate 
them, and inculcate in them our values, but it should also 
intervene between children and their parents in certain limited 
circumstances. 

In the first place, when good parents cannot provide for their 
children, the state should provide the needed resources without 
intruding on the right of the parents to raise their children in 
their own way. In these cases, social agencies should make the 
purely administrative decisions required. 

In the second place, when bad parents neglect or abuse a 
child, the state must intervene. There was a time when there 
were no bad parents, but one need only read The Throwaway 
Children by Lisa Aversa Richette to react with tears and nausea 
to the cruelty that some parents impose upon their children. In 
such circumstances, a humane state must intervene and remove 
children from the custody of their parents. We must remember, 
however, that parents have a historical freedom to raise their 
children, and that this is a fundamental freedom which must be 
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protected and preserved. A court order should normally be 
required to separate a child from its parents!. 

The Child Welfare Act, which governs neglect procedures in 
Alberta, has been useful, but needs redrafting to reflect the 
changing values of our society. 

Abuse proceedings do not come under a single act and are 
generally governed by legislation like the Criminal Code and the 
Juvenile Delinquents Act. In the case of neglect or abuse, the 
police or a government social agency should lay a charge against 
the parents requiring them to respond in a court of law. The 
child, as the victim, should not be required to participate except 
possibly as a witness. Although existing legislation does not 
provide that cases involving the welfare of children must be 
adjudicated by a juvenile court, we recommend that the 
possibility of such legislation be considered, particularly since 
some social workers have told us of an unfortunate subterfuge 
they have used to circumvent the present law. 

These social workers say that their investigations tell them 
clearly when child and parents should be separated. They say 
further that since child neglect is difficult to prove in a court of 
law, they prefer to lay a more easily proved charge of 
delinquency against the child. During the disposition, the social 
worker will recommend that the child be separated from its 
parents, and the judge will allow the parents to speak to this 
issue. This practice is indefensible. 

To begin with, we have not found evidence of the validity of 
present behavioral theory to convince us that the judgment of a 
social worker is enough to justify the separation of parent and 
child, particularly when the social worker admits that neglect 
cannot be proven in a court of law. We recall the words of Karl 
Llewellyn: 

We do not trust men to be wise or fair to those with whose 
opinions, with whose dear-held beliefs their own interests, 
their own dear-held opinions, clash . ... 
There must be some objective certainty, that men canfix upon 
and see and prove, before we trust officialdom to act. 

No parent should be forced to give up the care of a child 
because of a clash of opinion with a social worker about how to 
raise a child. If there is provable neglect, the proper respondent 

1The word normally is used to recognize that there are instances in which a child 
might die ifit is left with some parents for another hour or another day. In these 
and other circumstances, the state must act immediately and cannot wait for a 
proper court order. Separations of this type should be measured in days, to give a 
court the time to act. 
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is the parent, not the child, and the parent is entitled to demand 
that something substantive be proven in a court of law. The 
freedom of parents to raise their children is too important to be 
curtailed by any agency other than a court of law. 

Moreover, if the issue is neglect, not a minor delinquent act 
by the child, it is a miscarriage of justice to submit the child to a 
stigma from which more privileged children are immune. 

Such a procedure can also be inhumane. If there are other 
children in the home, they should not have to become overt 
delinquents before the state intervenes. Any indication of 
juvenile delinquency in a family should automatically trigger an 
investigation into the possibility of child neglect. If neglect is 
confirmed, help should be given to all children in the family, not 
just to the one in difficulty with the law. 

Social workers have told us that they can predict almost to 
the day when each child of a dellinquent family will be sent to 
them. This waiting game is not good enough. The state should 
make help available at the first sign that juvenile delinquency is 
associated with neglect. 

We recommend, however, the continuance of the right of 
parents to contract the surrender of the custody of a child to the 
Director of Child Welfare, since we see no good end to be served 
by forcing parents to raise children they do not want. 

Finally, it must be envisaged that the state might intervene 
in the lives of juveniles who offend the laws of that state. 
Juvenile delinquency is a fact, and the following statistical table 
of juvenile convictions for violations of the Criminal Code of 
Canada in Alberta during 1973 is convincing evidence that this 
province must have laws regulating juvenile behavior. The 
question which we asked ourselves was what should be the 
philosophy behind such laws and what should these laws try to 
accomplish? 

TABLE 1 
NATURE OF DELINQUENCIES 

OF JUVENILE DELINQUENTS, ALBERTA, 1973 
Source: Statistics Canada 

CRIMINAL CODE 

No. Nature of Delinquency. 

1. Assault causing bodily harm ........................................ 34 
2. Assault on peace officer and obstructing ................... 17 
3. Buggery or bestiality, gross indecency....................... 1 
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4. Causing bodily harm and danger, 
wounding with intent ............................................... . 

5. Common assault ........................................................... .. 
6. Criminal negligence, no bodily harm nor death ....... . 
7. Criminal negligence causing death ............................ . 
8. Criminal negligence in operation of motor vehicle .. . 
9. Indecent assault on female .......................................... . 

10. Indecent assault on male ............................................. . 
11. Murder ........................................................................... .. 
12. Murder, attempt to commit ........................................ .. 
13. Rape ................................................................................ . 
14. Other delinquencies against the person .................... . 
15. Armed robbery .............................................................. .. 
16. Breaking and entering ................................................. . 
17. Extortion ........................................................................ . 
18. Robbery .......................................................................... .. 
19. False pretences ............................................................. .. 
20. Fraud and corruption .................................................. .. 
21. Having in possession .................................................... . 
22. Take motor vehicle without consent ......................... .. 
23. Theft ................................................................................ . 
24. Theft from mail .. , .......................................................... .. 
25. Theft of automobile ...................................................... .. 
26. Theft of bicycle ............................................................. .. 
27. Arson and other fires .................................................... . 
28. Trespassing at night .................................................... .. 
29. Other interference with property .............................. .. 
30. Forgery and uttering .................................................... . 
31. Offences relating to currency ..................................... .. 
32. Attempt to commit and accessories ........................... . 
33. Bawdy house, inmates ................................................. .. 
34. Disorderly conduct ....................................................... .. 
35. Driving while impaired ............................................... .. 
36. Driving while intoxicated ........................................... .. 
37. Escape from lawful custody ........................................ .. 
38. Failing to stop at scene of accident ............................ . 
39. Offensive weapons ........................................................ . 
40. Public mischief .............................................................. .. 
41. Various other offences .................................................. . 

Total ................................................................................ . 

7 
66 
3 
1 

27 
10 

3 
2 
1 
1 
9 
1 

1,058 
7 

17 
10 
16 

191 
44 

907 
13 

176 
52 
13 

1 
108 

21 
1 

13 
1 

20 
5 
3 
2 
2 

13 
4 
1 

2,882 

Historically, the western world has wavered between two 
conflicting philosophies of law which are, to the layman, 
unhelpfully labelled liberalist and positivist. To the liberalist, 
law is a rigid set oflaws, rigidly and undeviatingly applied. To the 
positivist, law is flexible, and places faith in lengthy periods of 
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corrective detention. We shall discuss these theories as theories 
one and two. 

To be successful, the first theory of rigid law and enforce
ment implies an unequivocally defined set of offences, and a 
consistent set of sanctions. The abolishing of capital punishment 
in Canada in favor of a mandatory life sentence produced a law of 
this kind, which had its first test in Alberta, and involved a 16 
year old boy who was convicted of killing his step-father. Because 
of the age of the boy, and certain other circumstances, there were 
those who felt that a cruel and unjust punishment was imposed, 
that there must be something wrong when the law requires 
those who adjudicate to treat a boy of 16 and a hired killer in 
exactly the same way. 

The second theory holds that the capacity of an offender to 
harm others, and possibly himself or herself, can be accurately 
measured. It asserts that an offender should accordingly be 
confined until rehabilitation has reduced his or her capacity to 
harm to a tolerable level. In a society operating undeJc this 
philosophy, the 16 year old boy mentioned above might have 
been given a suspended sentence. The same philosophy attempts 
to justify long periods of confinement for even relatively minor 
offences. Clearly this is our present philosophy of juvenile 
justice, and we shall not attempt to present all the evidence that 
discredits it. Instead, we shall examine the pros and cons of the 
theory of clear-cut laws with understanding enforcement of 
those laws. 

Would it be possible to define in an unequivocal way a set of 
offences applicable specifically to the behavior of children? A 
closer examination of the Table of Criminal Code offences for 
which juveniles were convicted in Alberta in 1973 (see pages 
69-70) sugge!'ts that such a code would be possible. 

Indeed, the long list of Criminal Code offences in the Table 
might, for all practical purposes, be reduced to something like 
the following five broad categories: 

1. theft and attempted theft; 
2. assault; 
3. murder and attempted murder; 

4. manslaughter; 
5. vandalism. 

As noted earlier, theft and attempted theft by breaking and 
entering account for over 80% of all Criminal Code violations. 
The hundreds of sections of the Criminal Code that are necessary 



to distinguish different shades and aspects oftheft among adults 
have little relevance to the behavior of children. Few are ever 
used in charging children. 

Even if one includes the so-called status offences like 
truancy, or running away, we venture the opinion that no more 
than 20 offences need be defined to regulate completely the 
behavior of children. We therefore support the basic assumption 
of the liberalist, that a firm code can be drawn up to define 
unequivocally what constitutes offences against the law by 
juveniles. We are convinced, however, that the broad spectrum 
of punishment meted out by an adult court is unnecessary and 
undesirable in a juvenile court. Indeed, although the present 
spectrum of dispositions of our juvenile courts appears to be 
satisfactory, we suggest that a short list of dispositions such as 
the following would be sufficient: 

1. absolute discharge; 
2. reprimand; 
3. a fine not to exceed $100; 
4. restitution not to exceed $500; 

5. probation; 

6. confinement for a period not to exceed two years. 

We agree with the philosophy that says that the purpose of a 
sanction is the punishment of an offender, including both the 
sanctions applied to an adult or ajuvenile. Children must become 
aware that juvenile courts exist, that these courts sting, that 
they can hurt. The picture of a stern judge meting out justice in 
accord with a rigid code of law would, we believe, do more to 
convince delinquent children that juvenile courts are good 
places to avoid, than the present picture of a parental judge 
placing a protective arm around the offending boy or girl and 
giving sage advice. 

The limited number of offences that need to be spelled out to 
regulate the behavior of children, and the limited number of 
sanctions that need be imposed on offending children, make us 
believe that a liberalist philosophy is appropriate for application 
in the juvenile realm. We would therefore recommend that two 
new acts be written: 

1. a Federal Juvenile Offences Act to replace the Juvenile 
Delinquent's Act; 

2. a Provincial Juvenile Offences Act to I[!ollect all juvenile 
offences subject to provincial or municipal jurisdiction; 

and that these acts be written in the liberalist tradition. 
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The simplified lists of offences and sanctions given above 
were introduced for the purpose of illustration and as a basis for 
argument, not to provide a blueprint for the two acts recom
mended. These acts should be framed only after full consultation 
with the police, juvenile court judges, and representatives of all 
of the government social welfare agencies concerned with the 
welfare of children. 

We imply that the blanket term juvenile delinquent would 
disappear from the language of the law. There are those who 
claim that labelling people with harsh terms denoting anti-social 
behavior causes harm to those so labelled. These people argue for 
the elimination of the term juvenile delinquent. I do not believe 
that the anti-social behavior of young people has semantical 
causes or semantical cures. Besides, it is certain that youngsters 
convicted of theft will continue to be called thieves, a more 
opprobrious term. Whatever term is used in the law to describe 
anti-social behavior will in time become a pejorative term in that 
context. It is a waste of time to attempt to avoid using direct 
terms to describe forms of behavior forbidden by law. 

We recognize that it is easier to discuss the writing of 
legislation in a liberalist tradition than it is to specify the detail 
that such acts should contain. As a step in this direction, we shall 
now address attention to questions like, who is a juvenile under 
the law, what is due process in a juvenile court, and how should 
these acts be administe1'ed? 
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THE INFANT, THE JUVENILE AND THE ADULT 

If we wish to extend a legal benevolence to our children not 
extended to our adults, we must first define the terms child and 
adult. Many of us would like that definition to be based on the 
capacity of an individual to accept responsibility. The reformers 
of the 19th century insisted that a society had an obligation to 
teach its childrl;ln the meaning of right before it was justified in 
punishing a child for committing a wrong. Since chHdren mature 
at different rates, it has been argued that the period of 
benevolence should extend to an age that ensures that the vast 
majority of children have the maturity to understand the serious 
consequences of illegal forms of behavior. 

If the line dividing childhood and adulthood comes to early in 
life, the benevolent treatment accorded children will give way to 
the h~;rsh treatment imposed on adults for no other reason than 
that th~ehJl<1 has bee9me one day older. On the other hand, if the 
division comes too late in life, there will be large numbers of 
people who have been given most of the freedoms enjoyed by 
adults, but are not required to accept the attendant respon
sibilities. It would pose a dilemma, for example, to find that a 
young couple charged with the neglect or abuse of their child 
were themselves legally still children. 

We must conclude that any definition of child will be 
attended with difficulties. Although reasons can be given for this 
or that choice of definition, there is no proof that one definition is 
better than another; any choice will be arbitrary. But a choice 
must be made. 

After adopting a legal definition of child, society must decide 
whether to give legal recognition also to the concept of infant, a 
child deemed to be too young to commit a crime. Although we 
believe that Canada has embraced this latter concept, not all 
countries have done so. Indeed, there is a record of the criminal 
conviction of an 18 month old baby so that it might accompany its 
mother to prison. There must be a better way to accomplish such 
a purpose. In summary, we recommend that the concepts of 
infant,juvenile, and adult become a part of federal and provincial 
law, and that these concepts be <;lefined in an unequivocal way. 

Although these concepts are already a part of Canadian law, 
the way in which they are treated is confusing and may well 
involve contradictions. Different statutes seem to give different 
meanings to these concepts. We accordingly feel it necessary to 
examine in some detail the ways in which they appear in the 
Criminal Code of Canada. 
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Sections 12 and 13 of the Code, which were quoted earlier, 
limit the liability of children under seven years of age, and over 
six but under 14, to conviction for an offence: 

Section 12: No person shall be convicted of an offence 
with respect of an act or ommission on his 
part while he was under the age of 7 years. 

Section 13: No person shall be convicted of an offence 
with respect of a,n act or ommission on his 
part while he was 7 years of age or mO?'e, but 
under the age of 14 years, unless he was 
competent to know the nature and consequ
ence of his conduct and to appreciate that he 
was wrong. 

It is ofinterest and importance to know that sections such as 
these can be traced back virtually unchanged ov~r 600 years to 
the time of King Edward III. Two centuries ago, Sir William 
Blackstone described the criminal law governing infants and 
juveniles as follows: 

But by the law, as it now stands, and has stood at let~,st ever 
since the time of Edward the Third, the capacity of doing ill, or 
cont'mcting guilt, is not so much measured by years and days, 
as by the strength of the delinquent's ~(,nderstanding and 
judgment. For one lad of eleven yea'~'s old may have as much 
cunning as anotheroffourteen; and in these cases our maxim 
is, that Imalitia supplet aetatem.' Under seven years of age, 
indeed, an ,infant cannot be guilty of felony, for them a 
felonious discretion is almost an impossibility in nature; but 
at eight years old he may be guilty of felony. Also, under 
fourteen, though an infant shall be prima facie adjudged to be 
doli incapax; yet if it appear to the court and jury that he was 
doli capax, and could discern between good and evil, he may be 
convicted and suffe?' death. Thus a girl of thirteen has been 
bU1"ntfor killing he?'mistress: and one boy often, and another 
of nine years old, who had killed their companions, have been 
sentenced to death, and he of ten yeo.rs actually ha~ged . , . , 
And the?'e was an instance in the last century whbfl3 a boy of 
eight years old was tried at Abinfldonfor firing two barns; and 
it appea-ring that he had malice, revenge and cunning, he was 
found gu·ilty, condemned, and hanged accordingly. 

Unless Blackstone made an unintended slip, there is a curious 
hiatus in the description given above. He would seem to be 
saying that there is no law pertaining to a child over the age of 
six but u"\der the age of eight. For the purpose of illustration, it 
will be assumed that an error was made, and that the words but 
at eight yea?'s old should read but at seven ye(1,rfJ old. 
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The !t\W as it was R.pplied to,: ! '··.~F.f'Jn for hundreds of years 
vividly illustrates the difference '\:~~y can make. From a stage of 
absolute immunity, a child passed in one day to a stage in which 
the stake and the gallows became stark realities. In the 20th 
century harsh sanctions like the whip, the dungeon, the stake, 
and the gaJlows were replaced by mild forms of punishment like 
the reprimand, fine, and limited terms of confinement. The 
ultimate sanction of confinement is now not only used sparingly, 
but normally with a benevolent purpose in mind. The transition 
'from the stage of abso::.tt<.! immunity from the law is now to a 
stage of benevolent tr('~~>""lt by the law. 

Although society l·i~Uf.;t specify the age at which a child 
ceases to be an infant and becomes a juvenile, statistics suggest 
that a precise cut-off ·date need not be the subject of major 
discussion and debate, that it could, in fact, 1<.! any age under 
perhaps 10. In Alberta, in 1973, no children were convicted of 
delinquency at the age of seven, three were so convicted at the 
age of eight, and nine at the age of nine. Out of the juvenile 
population of 400,000 or so, only 12 of those under the age of 10 
were convicted of delinquency. It would seem that no significant 
h~rm would come to society if a child remained a legal infant 
until the age of tel •. We recommend, for this reason, that all 
federal and provincial legislation governing the offending 
. behavior of children should contain identically-worded sections 
to the following effect: 

No person under the age of ten can be deemed to ha'l}e 
committed any offence under this Act. 

This would mean that a child under the age of 10 ('QuId not be 
brought before a court except by sot:"J,e form of neglect proceed
ings admhlistered by an act like the Child Welfare Act. 

Blackstone's description of the law as applied to children 
suggests that juvenile law had incorporated ,0 form of the 
doctrine of mens rea, the doctrine of the guilty mind, long before 
this doctrine became pa:rt of the criminal law. Be that as it may, 
the judges of that day had no difficulty in asserting that young 
offendil1g children, under the age of 10, had malice, revenge an,d 
c'Ltnning, and this assertion made it possible to hang eight and 10 
year old boys. In spite of Blackstone's claim that the cunning of 
one 11 year old boy can be compared with the naivety of a 
another aged 14, the maturation process is more than difficult to 
measure for even the same child over short periods of time, and 
the validity of such measurements from child to child is 
unprovable. It is most difficult, for example, to explain to a child 
why the Robin Hood form of theft should be forbidden by law. 
The law developed slowly and reflects an amalgam of 
philosophies which children cannot be expected to understand. 
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We believe that juvenile law would serve its purpose better if it 
stated simply: 

This is the law and if you disobey it you may be punished in 
the following way. 

We believe further that the courts should be charged with 
administering the law, not with explaining or defending it. 

We realize that this is an authoritarian vif :,:of the law that, 
within limits, imposes the doctrine of strict ha '~:lity on young 
persons. We also realize that an ~,ge must be specified when adult 
law becomes operative. Although historically this age has 
fluctuated, it has now narrowed' to three choices, 16, 17 or 18. For 
the reasons given, we favor·; as the age of legal adulthood, but 
we have no theoreticaP obj, '.Ions to a choice of 17 or 18. 

At the age of 16 in our society, a person may drive and own a 
car, leave school, enter the labor force and leave home, and some 
marry. In our view, the life style of 16 and 17 year olds is closer to 
the life style of adults than to the life style of children of 15 or 
younger. Since the incidence of criminal behavior seems to peak 
somewhere between the ages of 15 and 17, this age group would 
constitute a majority in attendant institutions if the age of 
adulthood were set at 18. 

I t would be unwise, in our opinion, to house 16 and 17 year old 
delinquents in attendant institutions with younger children. If 
the period of benevolence is extended to 18 in Alberta, new 
facilities should be provided for some of the delinquent 16 and 17 
year oIds. Since it will take years to provide these facilities, we 
feel that the age of adulthood should not be set at 18 until they 
are made available. We are at the same time aware of the counter 
argument that they will not be built until the age of adulthood is 
in fact set at 18. 

For some years, the State of California has had the 
reputation of having one ofthe better systems ofjuvenilejustice. 
In that State, a juvenile becomes an adult at the age of 18. On 
June 26, 11)76, the Sacramento Union carried an article under the 
headline: 

Juvenile justice delcared afailure. 

The article was based on statements made by Stephen A. Byrne, 
a Grand Jury Foreman for the Sacramento County, and by 
Edmund C. Kehberger, Chairman of the Law Enforcement 
Committee of that Grand Jury: 

lThe word theoreiir.al is used because there do exist some practical objections to 
this particular choice. 
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The two men said the grand jury 'has become convinced of the 
failure of existing methods 6j attempting to cope with juvenile 
crime.' 
The law enforcement committee in a special report onjuvenile 
crime said 'it was determined that without exception there 
was a feeling of complete frustration shared by every county 
agency involved in attempting to deal with juvenile lawbreak
ers.' 
The committee in meeting with top local county juvenile 
officials said it was 'the consensus of all present, with the 
exception of the public defender, that the present method of 
handling juvenile crime is a total, unmitigated failure.' 
In commenting on the report, Byrne said one of the majo?' 
problems today is that many youngsters are under the 
impression that nothing will happen to them if they do wrong 
because they are under 18. 
He said the Boys Ranch was intended to be a shelter to help 
ru,naway and troubled boys but now houses young tough 
criminals who were sent to the California Youth Authority. 
Many jurisdictions that have opted for 18 are now being 

challenged because it is claimed that there are too many 16 and 
17 year olds who are repetitively engaging in criminal behavior 
and who are literally thumbing their noses at those who must 
administer the juvenile justice system. It is also claimed that 
these older juveniles are making a shambles out of the attendant 
institutions. These &re of course cogent arguments that should 
not be ignored, and the mistakes made by the State of California 
should not be repeated in Alberta. 

Nevertheless, society should consider seriously the differ
ence a day can make argument that has already been advanced. 
It has been mentioned that juveniles indulge in breaking and 
entering in almost a one-to-one correspondence with their older 
brothers and sisters. Once over the line dividing child from adult, 
offenders may be liable to life imprisonment, although the day 
before, confinement for a period of one year would have been 

'considered a harsh punishment indeed. This is not just an 
academic argument because the harshness of the adult system 
seems to take immediate hold on youthful offenders. Such 
statistics1 as are av:..:ilable would indicate that in Alberta 99.9% 
of the age group 16-24 who were charged were convicted, and 
that 49.4% were sent to ajail ort:> a penitentiary. Compassionate 
people will certainly want to delay such harsh treatment of the 
young as long as possible. 

1 Later in the report, these statistics will be given in greater detail. Stale statistics 
are used because current statistics do not seem to be available. These f3tatistics 
may not apply today. 
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After considering everything that we have read or been told, 
we have reached the somewhat uncomfortable decision that, 
under present conditions in Alberta and in Canada, a person who 
is 16 years old or older should fall within the jurisdiction of the 
adult system of justice. We therefore recommend that 

the period of benevolent treatment of children by the law begin 
at the age of 10 and end at the age of 16, 

and that this policy be adopted throughout Canada. Since, 
however, it is of over-riding importance that the period of 
benevolence be the same in all provinces, Alberta should, if 
necessary to give uniformity across Canada, seriously consider 
adopting 18 as the age at which a person enters the adult system 
of justice. 
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THE WAIVER PROCEDURE 

As has been mentioned, section 9(1) of the Juvenile Delhl
quents Act provides that the juvenile court may order juveniles 
over 14 to be proceeded against in an adult court: 

9(1) Where the act complained of is, under the provisions of 
the Criminal Code or otherwise, an indictable offence, 
and the accused child is apparently or actually over the 
age of fourteen years, the court may. in its disc1"etion, 
order the child to be proceeded against by indictment in 
the ordinary courts in accordance with the provisions 
of the Criminal Code in that behalf; but such course 
shall in no case be followed unless the court is of the 
op·inion that the good of the child and the interest of the 
community demand it. 

The wording of the section makes it clear, however, that such 
an order may only be given when there is substantial evidence 
that it will be not only in the interest of the community but also of 
the child. It is not intended that the jurisdiction of the juvenile 
court should ever be lightly abandoned. In Alberta, the waiver 
procedure is used not more than five or six times per year, and in 
the whole of Canada, about 100 times per year. In both instances, 
the procedure is used in only about 1/10 of one percent of the 
cases appearing before the juvenile courts. Juvenile court judges 
obviously do not use this procedure lightly. Normally it is used 
only if a serious crime is involved, or if the juvenile has a history 
of repetitive criminal behavior. It is easy to understand why 
juvenile court judges are at their wits' end when called upon to 
cope with 14 or 15 year olds who have, for example, accumulated 
over 50 conviction~ related to breaking and enteril'!,g. There is no 
disputing that it is in the interest of the community to stop such 
behavil)r, and it is usually not difficult to prove that the only 
facility available to stop the behavior is an adult jail. However, 
the judge must also prove that the',good of the child demands 
such a disposition. How is the good of the child to be measured? In 
our opinion, section 3(2) answers this question in an unequivocal 
way: 

3(2) Where a child is adjudged to have committed a 
delinquency he shall be dealt with, not as an offender, 
but as one in a condition of delinquency and therefore 
requ·iring help and g·uidance and proper supervision. 

There is no need to consider a situation in which the facts of a 
case demand a finding of innocence. In such a case, the juvenile 
courts are as competent as the adult courts to reach a just 
verdict. Let us therefore assume that the juvenile is guilty, and 
will be adjUdged so by whatever court that tries the case. 
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Even hel'e it is clearly the intent of the Act that the juvenile 
be proceeded against in a regular court only if it can be proven 
that the adult system of justice has facilities that will offer the 
child more help, better guidance, and better supervision than the 
institutions that attend the juvenile system of justice can offer. 
When the only facility the adult system can offer a 14 or 15 year 
old is jail and imprisonment with hardened criminals, it must 
surely be true that the second condition of the Act can never be 
met. 

Since there have been at least 20 appeals against the use of 
waiver procedures, the superior courts of Canada have had a 
chance to comment on this particular procedure. In general, 
their comments are platitudinous and rhetorical when they 
attempt to prove that the good of the child demands that the 
waiver procedure be used. A sampling of these comments 
follows: 

1. 

2. 

3. 

the dangers of the 'in camera' trial in ajuvenile court far 
outweigh the advantages such a trial can claim; 
the protection of the defendant demands the open court 
and the due process only an adult court can give; 
the informal procedures of the juvenile court are not 
suitable for trying serious offences against the C?-iminal 
Code. 

Such statements seriously denigrate the juvenile courts. 
They deny the validity of every principle upon which the 
existence of a juvenile justice system must rest. If it is true that 
the juvenile courts are competent to try only trivial cases, they 
should be abolished. We are grateful to provincial judge Walder 
G.W. White for the thoughtful and honest analysis of the waiver 
procedure which he gave in connection with a waiver hearing: 

If he i'S con'ilicted of the offence he might be Bubject to the ~ 
penalties which are very severe, but he might well be dealt with 
within the juvenile system by being placed on probation and 
returned to the care of the Director. The effect of conviction 
would be to increase penalties available without removing any 
of the existing penalties or treatment which are presently 
existing. He would also be subject to some publicity and would 
have an adult record . ... 
I am not one of those who subscribe to the theory that itis in 
the interests of both the community and the child that the trial 
be held elsewhere than in the juvenile court because the fine 
points of defences available to persons accused in the juvenile 
court are not as readily available in the juvenile court as they 
might be in another court. The juvenile court has it full 
reporting system and I am convinced that a trial can be held 
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with full protection for the juveniles interests in the juvenile 
court. I therefore decline to accept an invitation to wai?)e on 
that ground as suggested in the case 're Cline . ... 
(The underlining is ours.) 

The validity of the waiver procedure must also be questioned 
in cases where the child intends to plead guilty. In such cases, the 
waiver procedure must be justified on the unproven grounds 
that the open adult court is in some way better than the closed 
juvenile court, even when a juvenile is being tried. Yet when a 
juvenile pleads guilty, the effect of that open adult court, as 
Judge White indicates, is to expose the juvenile to severe adult 
penalties, to open publicity, and to all the ramifications of an 
adult criminal record. Although these are serious consequences, 
the juvenile will get absolutely nothing in return in cases where 
the disposition of the adult court might still lead to the 
confinement of the juvenile in one of the attendant juvenile 
institutions. The end result here surely makes a mockery of the 
words, the good of the child demands that the waiver procedure be 
usee!. 

During a two year period, the boy involved in the waiver 
hearing mentioned above had appeared in juvenile court to 
answer about 25 charges of theft, breaking and entering, illegal 
possession, and robbery with violence. From the age of 13, there 
had been an escalation in the seriousness of his criminal 
behavior and ultimately he faced a charge of criminal negligence 
in the use of a firearm causing a death. Even though it would 
seem that he is one of the rotten apples of the juvenile popUlation, 
Judge White went to heroic lengths in attempting to find a 
suitable place for him in one of the institutions attending the 
juvenile court. Finding that no such place existed, Judge White 
:reluctantly ordered that he be proceeded against in the regular 
courts. In his written judgment, Judge White was moved to 
write: 

The tragedy of this situation is that he should still be dealt 
with in some sort of juvenile system. 

We agree with Judge White and make the following 
recommendations: 

1. The juvenile courts and their attendant institutions 
should be separate and apart from the corresponding 
adult courts and penal institutions. 

2. All juvenile offenders without exception should be tried 
in a juvenile court, and, where necessary, should be 
confined in a juvenile attendant institution. 
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These recommendations can have no meaningful implemen
tation unless adequate facilities are built to confine juvenile 
offenders who commit serious crimes, or who commit crimes on a 
repetitive basis. In order to avoid any ambiguity, it is being 
recommended that the waiver procedure be abandoned. 

If, however, the waiver procedure is retained, it has a serious 
flaw which should be rectified. As things now stand, it is possible 
for a judge who holds appointments in both the juvenile court 
and the provincial court to: 

1. initiate the application for waiver of jurisdiction; 
2. rule on the application for waiver of jurisdiction; and 
3. conduct the preliminary hearing in the provincial court 

if the waiver application succeeds. 
Indeed, the claim has been made that this particular sequence of 
events took place in the Steven Truscott case. In connection with 
another case, Mr. Justice Bastin of the Manitoba Queen's Bench 
Division wrote: 

The transcript of the proceedings before the learned juvenile 
court judge shows that no real inquiry was made as to the 
offence complained of or as to the character and background 
of the juvenile. Counsel fM' the Crown pointed ou,t to me that 
the Crown purposely withheld information as to the offence 
since the same Judge would normally be the person to tr:JL.!d:J& 
juvenile, as juvenile court judge, o'r to conduct the prelimi
nary hearing if a charge were to be laid under the Criminal 
Code. My comment is that an application under Section 9 of 
the Juvenile Delinquents Act is a very serious proceeding and 
the inconvenience of having another magistrate conduct the 
subsequent hearings should not interfere with a complete and 
searching inquiry. 
(The underlining is ours.) 

If ajudge is supposed to' enter a trial with no prior knowledge 
of the facts at issue, this sequence of events should never be 
allowed to happen. We agree with Judge Bastin that an 
application under Section 9 of the Juvenile Delinquents Act is a 
very serious proceeding. : .. The seriousness of the proceeding 
makes it wrong for the crown to withhold information. In 
addition, a judge hearing a waiver application becomes tainted 
and should not conduct the subsequent trial, no matter whether 
that trial is held in a juvenile 01' provincial court. Legislation 
should ensure that such a sequence of events cannot talm place. 
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THE USE OF DISCRETION 

We do not agree with the extreme view of the purpose oflaw 
presented by the Moscow judge quoted earlier: 

. .. Every single violation must be uncovered with no 
exceptions.l!Jveryone must know for certain that it is futile to 
break the law .... Law enforcement must expand before it 
withers away. 

If the province of Alberta were to parade hundreds of thousands 
of youngsters through a juvenile system of justice each year, a 
day in court would become a commonplace event in the lives of 
children. Indeed, for some juveniles, a day in court might well 
provide a welcome relief from the day-by-day tedium of atten
dance at school. If Alberta is to avoid the staggering costs and 
less than desirable results of a police state, various agencies 
must be empowered to exercise discretion as to whether or not 
juvenile offenders will be required to undergo all of the 
procedures of the system of juvenile justice. In our system, the 
police, the crown prosecutors, and the judges are given dis
cretionary powers which they exercise in quite different ways. 



THE DISCRETIONARY POWERS OF THE POLICE 

For the first half of this century, it would appear that 
Canadian society did not consider juvenile delinquency to be a 
serious problem, and was content to allow the police and parents 
to work together in an attempt to control the illegal behavior of 
children. This attitude toward delinquent behavior has now 
changed, and the out-cry against some forms of destructive 
behavior has become shrill indeed. 

Certainly the time has come when the discretionary powers 
of the police should be re-examined. According to section 
450(1)(, ) of the Criminal Code: 

A police officer may arrest without warrant a person whom he 
finds committing a criminal offence . ... 

Since the operative word is may, not shall or must, this section 
has been interpreted as giving the police discretionary powers to 
decide whether or not to lay a charge against an offending 
person. As far as we are aware, the police do not have this power 
with respect to offending juveniles. The act that will ultimately 
replace the Juvenile Delinquents Act should rectify this omis
sion, but guidelines should also be included to state how this 
discretion is to be used. 

Sometimes the police abandon their original intent to warn 
the child and inform the parents when the home environment is 
found to be bad. Some homes, for example, are found to be filthy 
from neglect; in others, one severely alcoholic parent is found to 
be the only parent in the home to supervise the behavior of the 
child. In order to effect the removal of a child from a bad home of 
this kind, the police may resort to charging the child with 
delinquency. Although the police act out of compassion in such 
cases, this practice should be stopped. 

It is tragedy enough that a child comes from a bad home 
without the added burden of being made the respondent in a 
situation where the proper charge is one of neglect against the 
parents. Moreover, to mark a neglected child with the stigma of.a 
conviction for delinquency when children who come from better 
homes receive no such treatment for acting in the same way is a 
manifest injustice. In our opinion, the proper course of action is 
for the police to warn the child, inform the parents, and refer the 
matter to the appropriate social agency for investigation and 
action. 

This seems to be the policy of the Metropoiitan Toronto 
Police. An officer who apprehends a juvenile offender has four 
courses of action open to him or to her: 
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1. He may caution the child and release him to his parents 
with no further action. 

2. He may caution and release to parents but suggest and 
often arrange referral to a resource in the community fo'l' 
additional help and S?,~pport, such as counselling or 
treatment. 

3 . He may charge the child and release him to his parents for 
futu1'e court appearance. 

4. In the most serious cases, he may charge and detain the 
child in the obse'rvation home at 311 Jarvis Street. 

During 1975, the Toronto police used these discretionary powers 
in the following ways: 

Number of Cases % of Total 
1. Caution and release 22,669 77.4 

(no further action) 
2. Caution and release 775 2.6 

(referral to an agency) 
3. Charge and release 4,452 15.Z 

4. Charge and detain 1,393 4.8 
Total 29,289 100.0 

These statistics follow the same pattern as that established in 
other jurisdictions all over the western world. In anyone year, 
less than 2% of the total juvenile population are required to 
make an appearance in a juvenile court. Although we have no 
criticism to make of the way the Toronto police exercise their 
discretionary power, it would, in our opinion, be a safeguard to 
uniformity to have juvenile legislation include some such 
general guidelines about the way the police should use their 
discretionary powers. For example: 

1. all children suspected of causing a death, placing a life in 
jeopardy, or using excessive violence should be charged; 

2. normally, chi~dren who give evidence of repetitive 
criminal behavior should be charged; 

3. normally, children who give evidence of escalation in the 
seriousness of their offences should be charged; 

4. all other offending children should be warned of the 
seriousness of their behavior and released to their 
parents; 

5. the police should report to the appropriate social agency 
any evidence of neglect which they may uncover. 
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The actual guidelines should be drafted only after consultation 
with representatives from all the agencies concerned with the 
administration of the system of juvenile justice. 
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THE DISCRETIONARY POWERS 
OF THE CROWN PROSEcurrOR 

Although we have not been able to find a legal authority for 
the use of discretionary powers by the crown prosecutor, these 
powers are well established and well accepted among all the 
judicial systems of the western world. Indeed, it is considered the 
duty of the crown prosecutor to examine all charges that are laid 
and to decide whether the state will proceed with, or withdraw, 
these charges. This form of discretion is needed, and should not 
be curtailed. 

In Edmonton, there is some evidence that crown pl'osecutors 
are not performing the duty mentioned above in a satisfactory 
way. Since about 95% of all juveniles plead guilty, there is little 
reason for a crown prosecutor to be in juvenile court every 
minute of every day. We have, however, witnessed the following 
situation: 

1. the juvenile pleads not guilty; 
2. the case must be adjourned for a week or more because 

the crown prosecutor is not present to proceed with the 
trial; 

3. when the prosecutor does appear, he or she withdraws 
the charges. 

Since children are involved, the province should make every 
attempt to interfere with their daily routines as little as possible. 
If the ultimate decision 1S to withdraw a charge, the child should 
not be required to make one appearance in court, let alone two. 
This report has called attention to the procedure used in Calgary 
where a committee considers all new charges daily. Although 
there has been some criticism of this committee, it seems to be 
true that each day the charges to be withdrawn are separated 
from those that the province will prosecute. This certainly 
forestalls the unnecessary appearance in court of juveniles 
whose charges are withdrawn. Some such procedure should be 
adopted in Edmonton, even if the members of the committee are 
all members of the legal staff of the Attorney General's 
Department. 
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THE DISCRETIONARY POWERS OF THE JUDGE 

In Alberta, the discretionary powers of a juvenile court 
judge do not include the power to confine an offendingjuvenile to 
an open or closed attendant institution. Although the power is 
included in the Juvenile Delinquents Act, it is negated by 
sections 77 and 78 of the Child Welfare Act. These two sections 
should be repealed. 
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DUE PROCESS AND FAIR HEARINGS 

Because of the awesome power of the state as compar,ad with 
the insignificant power of the individual, the state must be 
bound to follow specified procedures and clear majpr obstacles 
before a court authorizes it to intervene in the life of a citizen. 
The totality of these procedures and obstacles is called due 
process. A hearing that follows the specified procedures and 
requires clearance of the obstacles of due process is called a fair 
hearing. 

It ~hould be. both the spirit and letter of the law that 
everyone, without exception, whom the state charges with an 
offence will be accorded a fair hearing. Having said this, it is 
important to add that the term a fair hearing should not have a 
unique and absolute meaning that must apply in every instance. 
What constitutes afair hearing for a murder trial might be quite 
inappropriate whe11 the charge is jaywalking. 

As explained above at some length,the Supreme Court of the 
United States is slowly but surely imposing on the juvenile 
courts the same interpretations of the terms due process and a 
fair hearing as those terms have in a criminal court. Mr. Justice 
Harlan and Chief Justice Berger of that Court both disagree with 
the majority opinion of that Court. Canada should pay special 
attention to their plea that juvenile legislation be permitted to 
define these terms in its own way. 

We disagree with the sweeping statement of the 'New York 
Court of Appeals that the accoutrements of due process seem 
irrelevant to a court before which a child is brought: 

In s'U,ch a court the accoutrements of due process evoZvedfrom 
the 18th century experience with the rigors of common-law 
prosecutions - public trial, shields against self
incrimination, adversary inquiry into the single event which 
brought the child to a court - seem irrelevant. 

The evolution of the legal safeguards protecting the freedom 
of the individual required hundreds of years of experience and 
~hought. Some of these safeguards may have relevance in a 
juvenile court, and some may not. The separation of those that do 
from those'that do not will require careful thought. 

If a society adopts as fundamental the policy that every 
juvenile will begin his or her adult years with a clean slate, this 
policy will have deep implications for the definition of due 
process as it applies to juvenile courts. To begin with, it would 
obviously be pointless to debate the merits of closed and open 
juvenile courts, since the policy could not be implemented unless 
all trials were held in camera. 

It would also follow that adult courts should not have access 
to juvenile records. Indeed, no adult court judge should have a 
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dual appointment as a juvenile court judge, in order to make 
certain that no judge tries a person as an adult, after having 
tried that person as a juvenile. The two courts should be distinct 
entities and should have no connecting links. 

Adult due process ensures that every respondent who wants 
but cannot afford a defence counsel will be provided with one. 
Should this policy be a part of due process in a juvenile court? 
Since parents are also involved, who instructs the defence 
counsel, the child or the parents? Should a defence counsel plead 
a juvenile guilty just because the parents of the child want that 
to be the plea? Since both parents and children are involved, it is 
not easy to decide whom the defence counsel should have for a 
client, even though it is always the child who is the respondent to 
the charge. 

Although few people will quarrel with the place that sworn 
testimony, testimony that is subject to cross-examination, 
should have in a fair hearing, other questions of procedure call 
for discussion and debate: 

1. should the trial of a juvenile follow the adversary or 
inquisitorial form? 

2. should the standard of proof required to convict a 
juvenile be governed by the p1"eponderance of evidence or 
by proof beyond reasonable doubt? 

3. should the doctrine of mens rea play any role in the trial 
of a juvenile? 

4. to what extent should the pre-sentence report, usually 
containing a social science analysis of the background of 
the offender and a recommended disposition, be subject 
to sworn testimony and cross-examination? 

5. should a right to appeal imply the creation of a special 
juvenile court of appeal? 

Although some of these questions have been answered for 
the due process procedures used in an adult court, the same 
answers are not necessarily appropriate to procedural due 
process in a juvenile court. Nor should the answers come from 
superior court decisions on a case-by-case basis. As wise as the 
judges of the Supreme Courts may be deemed to be, few, if any, 
have had experience in a juvenile court. It is extremely doubtful 
whether the Supreme Court of the United States can measure, in 
any meaningful way, the effects, good, bad or indifferent, their 
decisions are having on the juvenile courts of the United States. 
It is most important that those who draft the procedural rules for 
the juvenile ~ourts consult with those who administer them. 

Is the debate over due process, now raging in the United 
States and spilling over into Canada, an important debate, oris it 
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just a tempest in a teapot? If the outcome of the debate is 
measured by its de facto impact on juvenile offenders or on 
society itself, then the debate is truly a tempest in a teapot. We 
shall return to this point later in the report. 

The members of a society should assert as a fundamental 
principle that the protection of their collective freedom will best 
be assured by the protection of the freedom of each individual 
citizen. Further, a society should assert as a fundamental 
principle that no one will be confined as a punishment except by a 
court of law, a court that will give everyone afair hearing. This 
should be true for our angels and our devils, as well as for our 
young and our old. In this sense, the debate is of major 
importance. For far too long, Canada has ignored the need to 
protect the freedom of its 8 or 9 million children, and the time has 
long since passed when Canadian law should have supplied that 
protection. The fact that injustice to children has been kept to a 
minimum is to the credit of those who administer juvenile j ustice 
systems, not to the credit of the legislation that governs the 
system. 

If Canada is to pay more than lip service to fundamental 
principles concerned with freedom, the juvenile courts must be 
accorded respect and status as high as that accorded any other of 
our courts. It is den'igratingto ourselves to regard those courts in 
any lower way, and to use them only as a last resort. They must 
occupy a place that is front and centre in the administration of 
juvenile justice. 

All this we should do for ourselves, not for the children who 
appear in those courts. They are too young to understand the 
consummate care with which their lives are being treated, and 
can be expected to be interested only in the outcome of their trial. 

In an article Juvenile Court Reform: Procedural Process and 
Substantive Stasis, Jeffrey E. Glen argues long and eloquently 
for making adult due process an integral part of the procedures 
of the juvenile court. In our opinion, he weakens his argument by 
co~ing to a false conclusion. 

The rush of procedural reform in the juvenile court is an 
encouraging development, for the adversary system of fact 
determination has proven relatively successful in separating 
truth from falsehood in the judicial setting. But procedural 
reforms alone will not relegate the American juvenile court to 
its proper limited place in the total system of social control 
and environmental assistance to persons in need of services. 
Only when the ,juvenile court recognizes that its role is that of 
the tribunal oflast resort, the final barrier1ofsociety to totally 
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unacceptable 'r!riminal behavior by youths. will the court be 
able to playa profitable ?'ehabilitative role in the American 
justice system . .. 
(The underlining is ours.) 

If the juvenile courts are to act only as tribunals of last 
resort, to try only freakish behavior of children who commit the 
crimes of antiquity, then they should be abolished. 

In Juvenile vs Justice, Senator Birch Bayh, Chairma.n of the 
Subcommittee to Investigate Juvenile Delinquency of the 
United States Senate Committee on the Judiciary, sees the 
problem differently: 

Approximately 1,000,000 juveniles will.enter the juvenile 
justice system this year. Fifty percent will be informally 
handled by the juvenile courts' intake staff. This amounts to 
no more than a warning. Forty pe?'cent will be formally 
adjudicated and placed on p?·obation o'r other supervisory 
release. However, because probation officers often have case 
loads of 100 or more, no meaningful solution to individual 
problems can be developed. Finally, ten percent or approxi
mately 100,000 young people, will be incarcerated this year in 
a juvenile institution. During previous years many of those 
young people in the latter class were members of either of the 
two larger classes formerly described. They needed help from 
the beginning, but received nothing but threats until now. 

The cost of this system is enormous -nearly one billion dollars 
a year - and it is inm'easing at a rate of $50 million a year. By 
far the most expensive and wasteful part of this system are the 
institutions in which juveniles are incarcerated on a long 
term basis. The average cost per youth is $5700 -far higher 
than the average cost of half-way houses or group homes 
($1500 per youth) or probation services ($500 per youth). Yet 

~ it is in these larger institutions that most young people are 
placed, and where the most damage is done. This is made clear 
by the startling fact that recidivism among juveniles is far 
more severe than among adult offenders. While recidivism 
among adults has been variously estimated from 40 percent to 
70 percent, recidivism among juveniles has been estimated at 
74 percent to 85 percent. 

Although these data do not agree exactly with data we 
obtained from another source, the general pattern is the same. 
Out of'the 50,000,000 juveniles in the United States, each year 
about 1,000,000 or 2% come into contact with the juvenile justice 
system, and of these about 1/5 of 1 % are incarcerated. For 90,000 
or more of the 100,000 incarcerated, incarceration is the direct 
result of guilty pleas by the young people themselves, a set of 
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circumstances in which the due process of an adult court is 
irrelevant. In the case of the 10,000 or less who do stand trial, it is 
almost certain that the outcome might differ if two different 
procedures of due process are used. But in how many cases would 
the outcome be different: 1000, 2000, ... 10,000? It does not really 
matter because the system would have handled over 1,000,000 
juveniles and all outcomes would agree with a maximum possible 
error of 1%. In view of the known and acknowledged human 
errors in adjudication, we must conclude that the differences 
resulting from all forms of due process are too small to be 
statistically significant. On a purely statistical basis, then, the 
debate about due process is indeed a tempest in a teapot. 

It is data such as these that convince us that Glen is wrong in 
assigning to the juvenile courts such an extremely limited role: 

Only when the juvenile court recognizes that its role is that of 
the tribunal of last resort, thefinal barrier of society to totally 
unacceptable criminal behavior by youths, will the court be 
able to playa profitable rehabilitative role in the American 
justice system. 

If we read Glen correctly, he would divert almo>.st all forms of 
delinquency away from the juvenile courts, except the forms 
involving murder and oth.er crimes of antiquity. Under such 
circumstances, it is true that adult due process might well have 
an important role to play. However, this so-called totally 
unacceptable criminal behavior by youth is so freakish and 
unusual in our juvenile population that the establishment of 
special courts to adjudicate such behavior is hardly justified. In 
order to be consistent, Glen should have recommended, as some 
people now do, that the juvenile courts be abolished. We believe 
that the juvenile courts have an important role to play and that a 
form of juvenile due process should be an integral part of the 
procedure~ of those courts. 

In concluding this section of the report, we cannot refrain 
from pointing out how false the apparently obvious frequently is. 
Senator Bayh's claim that the segregation of incarcerated 
juveniles is obviously enormously wasteful will not stand up 
under closer examination. 

This is made clear by the startling fact that recidivism among 
juveniles is far more severe than among adult offenders. 
While recidivism among adults has been variously estimated 
from 40 percent to 70 percent, recidivism among juveniles has 
been estimated at 74 percent to 85 percent. 

Senator Bayh seems to forget that the cost per inmate in a 
jail runs at least three times as high as the corresponding cost 
per inmate in a juvenile attendant institution, and that it is 

94 



meaningless to compare the rate of recidivism among adults who 
are incarcerated for long terms with the rates among juveniles 
who are not. Indeed, the only consistent conclusion would be that 
much more money should be spent on the juvenile attendant 
institutions, a conclusion we would not support. 

The difference in the rate of recidivism that Senator Bayh 
finds so startling is not startling at all. It is in fact predictable, 
and follows the pattern that the incidence of criminal behavior 
seems to follow with changing age, as illustrated by the following 
graph: 

Incidence 
of Crime 

----+--....Jl-----L-.l--L.----'---Age in Years 
7 15 16 17 25 

Clearly in the juvenile age group interest and participation in 
criminal behavior is on the increase while among adults it is on 
the decrease. Since these statistics are independent of rehabili
tation programs available in the attendant institutions, they 
would be startling only if the rates quoted by Senator Bayh had 
been reversed. Moreover, to say that the adult rate of recidivism 
has been variously estimated from 40 percent to 70 percent 
should make one suspect that no meaningful measure of this rate 
was established by Senator Bayh's committee. 

In many ways, we have gone far astray from a due process 
discussion. We have chosen to do so because almost all of the 
thousands of pages now being written on the subject exhibit a 
hostility toward the juvenile justice system, a hostility that that 
system has not earned. Grandiose reforms costing billions of 
dollat·s are being proposed, but as far as we can tell these reforms 
simply replace one mythology by another. Neither Canada nor 
Alberta should allow this to happen, 
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THE DEFENCE COUNSEL AND THE SOCIAL WORKER 

As long as sodety insists that juvenile delinquency is a 
disease for which cures are known, the role of the defence lawyer 
in a juvenile trial will remain ambiguous at best, and impossible 
at worst. On the other hand, the role of the social worker will 
remain central. 

The treatment philosophy of juvenile delinquency, the 
philosophy of those who advocate treating juvenile delinquency 
as a disease, dies hard, and even advocates of reform seem 
unwilling to kill it. Variations of the Kilbrandon plan, which 
remove all jurisdiction over disposition from the court and place 
it in the hands of a committee oflay people and professionals, are 
still being mooted. The less radical of these plans might, for 
example, take the following form: 

1. if a juvenile pleads not guilty, the trial will follow strict 
legal procedures until the court establishes a verdict of 
guilt or innocence; 

2. if the juvenile pleads guilty or is found guilty, an 
informal committee including the judge, the social 
workers, the defence counsel, the juvenile, the parents 
of the juvenile, and anyone else with a vested interest in 
the life of the child, will arrive at a disposition based on 
the presumed best interest of the child. 

Under procedures such as these, defence counsel will be 
sh~ckled as lawyers, and expected to have an unrealistic 
knowledge in fields in which they are not trained. A Special Issue 
of the Juvenile Court Journal describes the role of the attorney 
as follows: 

At the dispositional phase of the hearing the attorney has the 
following responsibilities: 

1) to ascertain that any recommendations made by the 
probation officer or other expert is founded on substan
tial investigation and objective study from reliable 
sources. Obviously, he must be familiar with the reports 
and, hopefully, have some degree of expertise, or at least a 
working knowledge in the behavioral sciences; 

2) to present the family's plan for treatment or rehabilita
tion to the court, and in turn, interpret the court's plan to 
the family. Generally, courts have a tremendous shortage 
of dispositional alternatives, and any new ones proffered 
by the family or their att01'ney would be extremely 
valuable; 
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8) once the decision of the court has been made, if no appeal 
is contemplated, assist the juvenile and his family to 
accept the t1'eatment plan. This role of liaison between the 
court and the family is crucial to the success of any 
rehabilitative planning. 

Those who urge this type of role for the defence attorney 
tend also to advocate that law schools include in their programs 
courses on the treatment and rehabilitation of juvenile offen
ders. But what body of knowledge would supply the content of 
these cour8es? Speculative theory lacking experimental validity 
cannot be expected to provide the working knowledge that is 
postulated for this particular role of the defense counsel. The 
statement, This role of liaison is crucial to the success of any 
rehabilitative planning, is dangerous rhetoric because it im
plicitly assumes that successful rehabilitation programs do 
exist, an assumption that is almost certain to be baseless. 
Rehabilitation programs may have a measure ofs;uccess, but it is 
not the success envisaged by those who embrace the treatment 
philosophy of juvenile delinquency. 

Indeed, one can only pity the defence counsel who is faced 
with a battery of facts like the following: 

1. the juvenile admits guilt to the defence counsel; 
2. the defence counsel is aware of a perfect technical 

defence; 
3. the juvenile has severe problems and is obviously in 

need of help; 
4. the parents of the juvenile are openly hostile to the 

juvenile, and refuse to take thatjUlvenile back into their 
horne, regardless of the verdict; 

5. the defence counsel has little knowledge about the type 
of help required, nor is he or she aware of whether such 
help is available in any of the attendant institutions of 
the provinces. 

Such a counsel would have an impossible decision to make as to 
whether to advise the client to plead guilty. And if the client 
should be founu guilty, it would be impossible for the defence 
counsel to take part in the dispositional discussion in the way 
envisaged. 

For years to come, the number of juvenile trials in this 
province requiring the services of a Clarence Darrow will 
perhaps be measured in hundreds per year, but certainly not in 
the thousands. It is a f~'antasy to believe that there will exist a 
sufficiency oflawyers in Alberta who will have become expert in 
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dealing in the way envisaged with the problems involved in 
juvenile delinquency. These cases do not usually involve 
complex legal questions, and any good lawyer could provide an 
adequate legal defence if required to do so. 

In the Kilbra.ndon format, it is reasonably certain tha.t social 
workers will advance the argument that it is impossible to help a 
child in need of help if the treatment facilities are not given the 
physical possession of the child in vol ved. They will argue for the 
confinement of malfunctioning or maladjusted children even 
though their delinquent acts may indeed be trivial. We reject 
this argument because it trades the freedom of the child for a 
promise of help that will rarely be kept. 

It is our recommendation that the treatment philosophy of 
juvenile justice be abandoned, and be replaced by laws written in 
the liberalist tradition. Legislation would say to children: 

This is the law and you may be punished in the following ways 
if you disobey it. 

It will be a real accomplishment if society can get children to 
obey the la~'iI, even though they will rarely understand the 
rationale for the law. In such a format, nothing more and nothing 
less should be required of the defence counsel than to act as a 
lawyer. The defence counsel, when all facts are known;> is 
required to give the juvenile the best legal advice that the facis 
determine, and that advice might well lead to a guilty plea. In 
this scheme of things, the defence counsel is one of those major 
obstacles the state must hurdle before a court will allow the state 
to punish the accused. Counsel must ensure that the state 
proves, by whatever standards of proof due process requires, 
that the allegation is true, and that the punishment is justified. 
Defence counsel in this way functions as an integral part of due 
process. A system of justice will be in serious trouble if defence 
counsel do not so function. They cannot serve the interests of 
justice properly if they have imposed on them duties and 
obligations that require professional qualifications they do not 
have. 

There seems to be agreement that the social worker has no 
role to play during the adjudication of guilt or innocence. During 
discussions with the juvenile court judges of the province, it 
became clear that they valued the pre-sentence reports prepared 
by social workers, and felt that social workers should continue to 
play an important role during the dispositional part of the trial. 

In spite of this faith in the pre-sentence social report, we 
remain somewhat skeptical about the actual value of these 
reports. In reading about 50 of them, we found it difficult to be 
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certain that the different reports were not actually describing 
the same juvenile. Diagnoses like this juvenile must improve his 
or her self-image permeated these reports, without any evidence 
being offered that an improvement in self-image would be 
accompanied by an improvement in behavior. Some years ago it 
was believed that grotesque defects in physical appearance 
contributed in a major way to the severe behavioral problems 
suffered by some children. A program of cosmetic surgery was 
created, and then later dropped because improved appearance 
did not result in improved behavior. It is unfortunate that a good 
program was dropped for the wrong reason. The state should not 
hesitate to help children remedy defects in physical appearance 
even though it cannot thereby guarantee improved behavior. 

Moreover, although we would place no limitation on the 
information a judge may request, we are concerned about the 
weeks of delay in disposition which are necessary to the 
gathering of information of dubious value. We do not dispute the 
help social workers can give children, but feel that that help 
might be given through our system in a more appropriate way. 

We feel that every conviction in a juvenile court should be 
relayed to the appropriate social agency of government, and the 
conviction should provide legal access for the agency to complete 
an invEstigation into the environment in which the juvenile is 
forced to live. Such a process would allow the agency to take 
sufficient time for a thorough investigation of this environment, 
and to prepare charges of neglect, if, indeed, serious neglect is a 
part of that environment. The process would also allow the state 
to help other children in the family suffering from neglect, long 
before they came to the attention of society through delinquent 
behavior. 

Having presented these opinions, we also say that we feel 
that the somewhat contrary views of the juvenile court judges 
must be given a great deal of consideration. They see the system 
working on a day-by-day basis, an experience we cannot share. 

We oppose any and all versions of the Kilbrandon plan, a plan 
that permits adjudication to take place on a formal legal basis, 
but implies that disposition should be effected by means of a 
collegial type of discussion that does not involve the court. As far 
as the future of the juvenile is concerned, the dispositional 
decision is far more important than the adjudication of guilt. A 
grave injustice can be done by hearsay evidence that remains 
unchallenged. For this reason, we support the concept that 
adjudication and disposition should both follow the prescribed 
procedures of a fair hearing. 
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PROBATION OFFICERS 

Since the most frequent sanction imposed on a juvenile 
offender is probation which leaves the child at liberty providing 
certain conditions are, met for a specified period of time, we do not 
question the need for officers of the court who enforce the orders 
of the court. Althoug,h we shall call the people who do this work 
probation office:i's, there is no uniformity in the way the term is 
used by the various agencies connected with the administration 
of juvenile justice. Indeed, in some jurisdictions job descriptions 
do not use the term probation officer at all. There is also no 
uniformity in the work that probation officers are supposed todo. 

Some probation officers told us in no uncertain terms that 
they were social workers into whose hands the system had placed 
the care and welfare ofthe child. They devoted time and effort to 
solving family problems affecting the child, and did not seem to 
hesitate to impose conditions on the child beyond those con
tained in the probation orders of the court. Other .probation 
officers told us their case load was so large that they did not have 
the time to supervise the orders of the court, let alone supply 
social service to the family and child involved. These probation 
officers were frank enough to tell us that the only help which 
they could give was provided on a crisis basis. When all hell broke 
loose, they would investigate and would attempt to bring the 
family and the child back to some semblance of normalcy by 
whatever palliatives that were available. We heard pleas for the 
reduction of the case loads of probation officers. A case load of 
20-25 cases per probation officer was mentioned several times as 
reasonable. 

We support without reservation, the continuation of a 
probation service for juveniles in this province. Unless probation 
orders are supervised and enforced, the probation sanction 
becomes a sham. We feel that it would be far better to free a child 
without conditions than to impose conditions which are neither 
supervised nor enforced. Moreover, we have no objection to the 
combination of probation and social work mentioned above. 
Even the social service supplied only during crises seems to us 
worth continuing. 

We are convinced that probation officers should have good 
working conditions, and that where case loads are too high, they 
should be reduced. But at the same time, we are skeptical about 
claims that the so-called ideal case load would necessarily mean 
an increase in the help that can be given to offending juveniles 
and their families, allowing as it would only about one day a 
month for the probation officer to work with an individual 
juvenile and his or her family. We do not believe that this is time 
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enough for a probation officer to do much to reduce the hostility 
and tension that can exist between juveniles and their famili('s. 

In summary, although we feel that probation work is 
important and should be continued, we can see little advantage 
in expanding the service to any significant degree. 
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A RECAPITULATION AND PROPOSAL 
FOR A NEW SYSTEM OF JUVENILE JUSTICE 

Up to this point in our report, we have tried to examine 
critically the mass of conflicting and often unsupported opinions 
on the causes of juvenile delinquency, and on the best ways for 
society to cope with it. In the course of doing so, we have 
advanced numerous individual recommendations. It now re
mains to consolidate these recommendations, to restate the 
philosophy on which they rest, and to compare our proposed 
system of juvenile justice with the system now in effect. 
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LEGISLATION 

Although some of our recommendations can stand on their 
own, many of them depend for their validity on society being 
willing to abandon the current disease-treatment theory of 
juvenile delinquency in favor of theories based on the so-called 
liberalist tradition of the law. Under these circumstances, we 
would have to repeal the Juvenile Delinquents Act and create 
two new acts in its place: what we have chosen to call a Federal 
Juvenile Offences Act and a Provincial Juvenile Offences Act. We 
do not, however, advance our recommendations at this time as 
more than a framework in which discussion and debate can take 
place. Such discussion and debate would necessarily deeply in
volve all those now involved in the administration of our present 
system of juvenile justice. 

The two new acts would, for example, have to: 
(1) define the term}uvenile in an unequivocal way, and, 

we would hope, on a Canada-wide basis; 
(2) establish the juvenile courts as the only competent 

authority to try a juvenile; 

(3) list a specific and complete set of offences; 
(4) list a set of sanctions that might be imposed on 

juveniles who violate the provisions of these acts, 
sanctions for which the sole purpose is punishment; 

(5) make the juvenile courts the only competent author-
ity to impose these sanctions; 

(6) endow the police with discretionary power as to 
whether tot!harge a juvenile caught committing an 
offence, and establish guidelines indicating the basic 
principles involved in the use of this discretion; 

(7) establish in a minimal form the procedures that must 
be used by those who administer the system of 
juvenile justice, procedures that will give meaning to 
the terms due process and a fair hearing; 

(8) provide for the establishment of mechanisms that will 
ensure that every juvenile, without exception, will 
enter his or her adult years with a clean slate; 

(9) provide for a method of appeal that can take place 
within the juvenile courts; 

(10) ensure that the juvenile courts are separate and apart 
from all other courts. 
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POLICE 

As in every system of juvenile justice, the police will 
normally have the initial and major contact with juvenile 
offendel·s. We would give them discretionary powers to be used in 
the following way: 

. 1. in the case of 70%*80% of the juveniles caught commit
ting an offence, the police will be expected to warn the 
juvenile, inform the parents, and record the event in 
police files; 

2. in the case of the remaining 20%-30%, the police will be 
expected to lay charges against the juvenile, particu
larly where: 
(a) a loss oflife is involved, a life is placed in jeopardy, or 

excessive violence is used; or 
(b) the juvenile has a record of repetitive contacts with 

the police. 

In all cases, the police should report to the appropriate social 
agency any evidence of child neglect that they may uncover. 
That agency should investigate, and, where the evidence is 
sufficient, should lay charges of neglect against the parents. 
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THE ATTORNEY GENERAL 

The Attorney General or his or her designee should, each 
day, review the charges laid by the police, and separate the 
charges to be withdrawn from those that will proceed for 
adjudication to the juvenile courts. If a charge is to he 
withdrawn, a notice of this decision should be sent to the parents 
and to the juvenile involved as soon as possible. Where the 
juvenile is to go to trial, the support staff of the courts must 
provide the juvenile and the parents in writing with; 

1. a statement of the specific offence, or offences, the 
juvenile is alleged to have committed; 

2. information as to the legal rights of the juvenile and the 
parents; 

3. a statement of the date and time of the trial; and 
4. all other material needed to conform with due process 

regulations. 
It would also be desirable to have a social worker explain in 
person to the parents and the juvenile the nature of the 
proceedings the juvenile must face, and answer any questions 
the parents or juvenile might have. 
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THE JUVENILE COURTS 

Although we are proposing a drastic change in the 
philosophy of juvenile justice, we do not envisage any significant 
change iri the number or composition of juveniles required to 
stand trial in the juvenile courts. We would not expect more than 
2% of the juvenile population to stand trial in anyone year, and 
that most trials would involve charges related to some aspect of 
theft or of the destruction of property. 

Children do not normally use excessive violence or cause 
deaths. Such behavior is rare, and might indeed be called, 
freakish. The procedures of due process must apply to children 
charged with such behavior, but few guidelines can be given to 
the courts on how to cope with freakish behavior of this type. 
Since these children unfortunately do exist, it follows that the 
juvenile courts must be given the attendant facilities to cope 
with the problems these children create. The same conclusion is 
also true for the small number of severely emotionally disturbed, 
sometimes insane, children who find their way into the juvenile 
courts. Since the number of these children in Alberta is 
measured in tens, rather than hundreds, the creation of 
completely independent facilities is difficult to justify, but, 
nevertheless, some special facility must be provided for them. 

For the vast majority of juveniles who must face tliejuvenile 
courts, we do not envisage any significant change in the 
sanctions the courts now impose. About 80% of these children 
should, and indeed do, receive a sanction that indicates the 
displeasure of the court, but involves no more supervision than 
the minimal supervision that can be given by a probation officer. 
This is as it should be. The typical juvenile delinquent is a 
sporadic shoplifter who steals something worth less than $10, 
and not a participant in organized crime. In such cases more 
harm than good results from delaying trials for weeks so that 
social background materials can be made available at the time of 
disposition. Adjudication and disposition of such cases should be 
concluded in a matter of days. 

Finally there are the juveniles, some hundreds in number, 
whose repetitive misbehavior should be stopped by confinement 
of one sort or another. Since this is a serious sanction to impose, 
involving a curtailment of freedom and sep:iLration of juvenile 
and family, we would allow no authority other than a court to 
impose this sanction, or to specify the length of time such a 
sanction must be endured. In serious cases of this nature, we 
would not place any limitation on the time the judge might 
requir.e to obtaiii'the information he or she deems necessary for a 
proper decision. Nevertheless, careful thought should be given 
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to the type of background information that is requested before a 
disposition decision is made. 

Ifhome background information is made available, there is a 
danger that the children of the rich will be treated differently 
from the children of the poor; even though their misbehavior is 
the same. If the parents of the juvenile say they will not allow 
their son or daughter to return to their home, that information 
should, in our opinion, have no bearing on the decision to confine, 
or not to confine, ajuvenile. There are many aspects in the state 
care of children which have no part to play in the punishment of 
an offending child. 

A juvenile court judge who decides to confine a child for a 
definite period of time should specify in writing whether the 
confinement will be served in an open or closed type of facility. 
The judge should expect the state to provide the confined child 
with a decent place to live, and adequate educational oppor
tunities, but he or she should have no jurisdiction over any 
special programs designed to help the child . 

. The welfare authorities might decide to create special 
programs in an attempt to provide more help for the juvenile 
than can be expected from a conventional educational or 
vocational program. Since these special programs will of 
necessity be experimental in nature, with limited expectation for 
success, jurisdiction over them should rest with the Director of 
Child Welfare, who should also have the power to move ajuvenile 
from one attendant institution to another, as long as both are of 
the type decreed by the juvenile court. 

107 



THE ATTENDANT INSTITUTIONS 

From th~ thousands of juveniles in Alberta who make an 
initial contact with the police, the decision-making procedure$ 
keep sifting and selecting juveniles, always attempting to 
separate the better from the worse. The attendant institutions 
receive the residue of those sifting and selection procedures, and 
it is predictable that, on the average, the members of this residue 
will be educational under-achievers, emotionally disturbed, and 
generally maladjusted and malfunctioning. Nevertheless, by no 
means do all of the children confined in attendant institutions 
conform to the average profile. 

In Alberta, the number of juveniles in this residue is 
measured in the hundreds, and constitutes something like 1/10-
1/5% of the total juvenile population. This residue will normally 
consist of children who have had multiple contacts with the 
system of justice, and who have finally exhausted the patience of 
extremely patient people. They will have been sent by the courts 
to these institutions because confinement seems to be the only 
way to curb their misbehavior. 

Under a libeml system of justice the sole purpose of 
confin~ment is to punish, and the 1l1_ajorpurpose of an attendant 
institution is accordingly custo&ia1. Nevertheless, these 
juveniles" are still children, all of whom will normally be under 
the age of 16 and still subject to the laws regulating compulsory 
education. Educational facilities must therefore be provided for 
them in these institutions. 

Of these children, some are completely illiterate, some are 
functionally illiterate, and their general level of educational 
attainment is about two years behind the average for their age 
group. These are youngsters who read and comprehend at about 
the grade three or four level. They must be taught simple things 
like how to sit and how to listen before they can be taught 
anything of substance. 

The challenge of a classroom in an attendant institution is 
quite different from the challenge of a classroom in the usual 
school. The achievement that can be expected in a classroom in 
an attendant institution is quite different from the achievement 
that can be expected in the usuai classroom. Although both may 
be called classrooms, the name is about the only thing they have 
in common. 

The educational system of an attendant institution should 
attempt to teach youngsters how to survive in the world to which 
they must return. Certainly, they must be taught to read and 
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write, but that is hardly enough to prepare a youngster of 16 or 17 
to go it alone in the world in which we live. Some have yet to learn 
how to use a ruler, let alone how to use a lathe. Unfortunatcly~ 
the time a child spends in an attendant institution is too short to 
make it possible to teach enough to children who need to be 
taught so much. It takes a tutorial form of teaching to interest 
juveniles in learning anything at all in a period of time that is 
measured in months, and not in years. Yet, although this is an 
extremely costly educational method, it is a cost this province 
should willingly bear. 

Forms of emotional maladjustment are more individual in 
nature, and take much study and careful assessment before they 
can be identified. Individual programs might alleviate some of 
the severe emotional stress from which some'ofthese youngsters 
suffer, but it is too much to expect that permanent reliefwill ever 
result from any program administered in an attendant institu
tion. 

Indeed, although this province should spend and does spend 
millions of dollars on its attendant institutions, no measurable 
gain can be expected from even expenditures of this magnitude. 
It is even uncertain whether a youngster confined in one of these 
institutions will gain or lose from the experience. Yet, as long as 
society deems it necessary to confine juveniles, it must make 
heroic attempts to help them, even though the direction to go in 
order to provide that help is not known. 
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A COMPARISON BETWEEN THE PRESENT 
AND PROPOSED SYSTEMS OF JUVENILE JUSTICE 

We have discussed in some detail, and with considerable 
repetition, the major aspects of the liberal system of justice 
which we support in order to bring out the similarities and the 
differences between that system and the one now in effect. 

If the results of the two systems could be analyzed 
statistically, they would be found to be indistinguishable. Any 
apparent differences would not be statistically significant. That 
this is so should come as no surprise because there is nothing 
seriously wrong with the way in which juvenile justice is being 
administered in this province at the present time. Juveniles are 
treated with humane and compassionate care by the various 
agencies in the system. About all that should be said to these 
agencies is to keep trying to help children who are desperately in 
need of help. 

Why then bother to change radically a system that seems to 
be workin,g so well? The answer is that whether or not the 
differences between the proposed and present systems show up 
in such statistics, they are still radical enough to provide strong 
arguments for change. 

The disease-treatment philosophy of juvenile delinquency 
dictates that the system will treat offending juveniles as if they 
were sick, and emphasizes over and over again that the 
legislation involved should have no punitive aspects. However, 
since punishment is part of the present system, the law instructs 
the system to function in one way, and the system reacts by 
functioning in quite a different way. That is not the way to gain 
respect for the law. The present philosophy makes it impossible 
to administer juvenile law with honesty and integrity. How can a 
judge impose a fine en a chHd in a system that insists that no 
punishment is involved? In order to make legislation conform 
with present practice, new legislation should be written. 

In the proposed system, neglect and delinquency are kept 
separate and apart. The philosophy of demanding that the 
system act in the best interest of the child makes it all too easy to 
charge a child with delinquency when it is the parents who 
should be responding to a charge of neglect. It would be truly 
wonderful if society could always act in the best interests of the 
child, but unfortunately no one knows, and no one can know, 
what those best interests are for the child who stands before the 
bench. Such unattainable goals should never find their way into 
juvenile legislation. 

110 



In the proposed system, there will be no Kent-like or 
Truscott-like cases, a handful of cases whose number would be 
too small to be picked up in a statistical analysis. As adults, we 
have made a covenant among ourselves to protect the collective 
freedom of society by protecting the freedom of the individual in 
each and every instance where the state threatens to curtail 
that freedom. That covenant should include the protection of the 
freedom of children. We have signed this convenant so that we 
can sleep peacefully at night and not be anxiously awaiting the 
midnight knock that in some countries is the forerunner of 
confinement in prisons or asylums without any process at all, let 
alone due process of the law. 

If ever honesty and integrity should go hand in hand, they 
should do so in the law, but the hopeless philosophy of the 
present legislation makes that impossible. Even though only 
about 100 children per year stand trial in adult courts, their 
existence ensures a contradiction between present philosophy 
and present practice which only new legislation can correct. All 
this is said in the realization that though the present system of 
juvenile justice should be changed, the changes will not provide 
the people of Alberta with any measurable evidence of better 
things being accomplished. 

There are those who will undoubtedly claim that the 
proposed changes will make the juvenile courts into criminal 
courts. If that is taken to mean that some of the safeguards used 
in the criminal court will be used to safeguard children, then the 
claim is true. However, on close examination, it will be found that 
though the terms due process and fair hearing will be used in 
both courts, they will be used with different meanings. The 
benevolence of the juvenile court will be maintained, a benevo
lence that plays little part in the adult criminal court. The 
juvenile court will have a distinct identity and purpose, an 
identity and purpose that differs from the identity and purpose 
of a criminal court. 

III 



JUVENILE DELINQUENCY IN THE LARGE 

It has been emphasized that society should not look to a 
juvenile systelp, of justice to prevent or to control the massive 
misbehavior of its children. The juvenile courts are geared to 
process about 2% of the total juvenile population, and the 
ultimate sanction of confinement is imposed on about 1/5 of 1 % of 
that population. In Alberta, only a few hundred juveniles, out of 
a total population of about 400,000, are confined each year. 
Under such circumstances, it is pure fanta-sy to expect that a 
juvenile system, be it good, bad or indifferent, can have any 
measurable effect on the behavior of the 98% of the juvenile 
population that it never sees. 

The massive misbehavior of children is very real and, each 
year in Canada, children destroy hundreds of millions of dollars 
of property through theft and vandalism. No society is likely to 
stand idly by, and say that it cannot do anything to cope with a 
problem of that magnitude. Something will be done, even though 
it may turn out to have been a useless thing to do. Some people 
demand a more rigid enforcement of the law, without consider. 
ing either the costs involved or the meagerness of the benefits to 
be obtained. If society wants more enforcement, the juvenile 
justice system will have to have more police, more judges, more 
social workers, more lawyers, more people to work in the 
attendant institutions, and, of course, more physical facilities to 
house all the people involved. If the system is instructed to cope 
with 10% of the juvenile population, Alberta should expect to 
spend about 300 million dollars per year, and many more millions 
of dollars will have to be spent to build new facilities. Yet the 
benefits to be expected from such a large expenditure will be 
meager indeed. The end result will be that thousands of children 
will be placed on probation, and somewhere between 2000 to 3000 
will be confined in provincial institutions. All this money and 
effort will have little measurable effect on the behavior of 400,000 
juveniles, and this is not the solution that Alberta should 
espouse. 

In assessing rehabilitation programs, Martinson mentions 
t"vo alternatives a society might consider. Some people, he says, 
believe that Juvenile delinquency is a form of maladjustment 
that can be treated and cured. They will say that present 
educational systems, social science programs, and medical 
science programs are inadequate and should be upgraded. They 
will urge governments to spend millions of dollars on this 
upgrading on the assumption that a significant improvement in 
juvenile behavior will be achieved. It is possible that these people 
are right, and if so society would be wise to spend those millions 
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of dollars to attain such a worthwhile objective. It is also possible 
that they might be wrong. 

Education at its best, social and medical science programs at 
their best, may have no signific"ant effect on the behavior or 
misbehavior of children. Other pE'!ople, Martinson says, hold the 
view that children behave or ·l'nidbehave according to the 
situation in which they find themselves on a particular day, and 
at a particular time of day. Children who enter a store for a 
legitimate reason may leave the store as shoplifters because 
they found the open display of merchandise an irresistible 
invitation to steal. People who hold this view urge society to start 
attacking the circumstances under which children misbehave, 
and to stop attacking the children themselves. Society might, for 
example, require that all merchandise offered for sale be kept 
under lock and key. Such a draconian solution would seriously 
affect our economy. Even though it might reduce the amount of 
shoplifting, would it solve all of the problems connected with 
delinquency? We think not. There is a third alternative that 
Martinson does not mention. 

It is possible that a society that suppresses one form of 
misbehavior will find that this misbehavior simply surfaces in a 
different form. The pickpocket of the time of Dickens has 
disappeared, only to be replaced by the modern shoplifter. If 
shoplifting is suppressed, God alone knows the next form of theft 
that might prove attractive to the members of the juvenile 
population. In A Challenge of Crime in a Free Society, the 
President's Commission wrote: 

But it is by no means true that a simple infusion of resources 
into juvenile courts and attendant institutions would fulfill 
the expectations that accompanied the court's birth and 
development. There are problems that go much deepe'r. The 
failure of the J'uvenile court to fulfill its rehabilitative and 
p1'eventive promise stems in important measure from a 
g1'ossly ove1'Optimist'tc view of what is known about the 
phenomenon of juvenile criminality and of whatever a fully 
equipped juvenile court could do about it. Expe1'ts in thefif!ld 
agree that it is exb'emely difficult to develop successful 
methods for prevent·ing se1'ious delinquent acts throu;gh 
1'ehabilitative programs for the child. What research is 
making increasingly clear is that deloinquency is not so much 
an act of individual deviancy as a pattern of behavior 
produ.ced by a multitude of pervasive societal influ.ences well 
beyond the reach o/the actions of any judge, probation officer, 
correctional counselor. or psychiatrist. 

(The underlining is ours.) 
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Although we agree that the prevention and/or control of 
deviant behavior lie well beyond the reach of any judge, probation 
officer, correctional counselor, or psychiatrist, we take exception 
with the Commission's conclusion that: 

What research is making increasingly clear is that delin
quency is not so much an act of individual deviancy as a 
pattern of behavior produced by a multitude of pervasive 
societal influences. 

As Martinson claims, much of the deviant behavior that we see 
can be explained as situational deviancy. Even the best 
intentioned and best bebaved youngster might, in certain 
circumstances, steal something from somebody, or from some 
store. These are individual acts of deviancy which may be 
entirely due to particular circumstances, and not necessarily to 
any societal influence. 

Based on what is surely a false assumption, the Commission 
examines in great detail a multitude of pe'rvasive societal 
influences and proceeds to prescribe an even greater multitude 
of remedies. With respect to educational systems, the Commis
sion 'writes: 

When the school system is not adequately equipped to meet the 
early learning problems a child brings to school with him, a 
cycle of deterioration and failure may be set in motion. As the 
youngster is 'promoted' from grade to grade to keep him with 
his age mates but before he has really mastered his tasks, 
failure becomes cumulative. While he may have been only half 
a year behind the average infourth g1'ade,for example, recent 
evidence shows that the achievement gap may widen to 
three-quarters of a year by sixth grade and to one-and-one 
quarter years by eighth grade . ... 
There is mounting evidence that delinquency and failure in 
schools are correlated. For example, in comparison of a group 
of 'A' and 'B' students with a group of 'C' and 'D' ones (both 
working and middle class), the 'C' and 'D' ones were seven 
times rnore likely to be delinquent; boys from blue-collar 
baokgrounds who failed in school have been found to be 
delinquent almost seven times more often than those who did 
not fail. 

The mounting evidence referred to above is not mounting at 
all, and correlation and causation are two entirely different 
concepts. Although a positive mathematical correlation is easily 
established between any two increasing variables, say the 
increasing number of automobile accidents and the increasing 
levels of educational attainment of society, it is a non sequitur to 
conclude that the increase in one variable is the direct cause for 
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the increase in the other. Although we do not have access to the 
evidence mentioned above, similar evidence has come to our 
attention. 

M.E. Wolfgang, R.M. Figlio, and T. Sellin did an excellent 
cohort study, Delinquency in a Birth Cohort, based on data they 
obtained for all boys born in Philadelphia in 1945. These authors 
did a competent and honest evaluation of the statistical 
inferences that can be drawn on the number of contacts these 
boys had with the police from 1953 to 1963, beginning with their 
eighth birthday and ending with their 18th. They present the 
following interesting data: 

MEAN INTELLIGENCE QUOTIENT SCORES 

1) Delinquents .............................................................. 101 

2) Non-delinquents ...................................................... 108 

AVERAGE HIGHEST SCHOOL GRADE COMPLETED 
1) Delinquents .................................. .,.......................... 10 
2) Non-delinquents ....................... .,.............................. 11 

INDIVIDUAL ACHIEVEMENT LEVEL 
Probability of 

Delinquent Non-Delinquent being; Delinquent 

Very low 366 322 0.53 
Low 362 366 0.50 

Average 381 666 0.36 
High 149 672 0.18 
Very high 75 490 0.13 

These data have such an obvious consistency, one is tempted 
to conclude that the probability of a very low achiever becoming 
a delinquent is about four times the corresponding probability 
that a very high achiever will become a delinquent. One is also 
tempted to conclude that, if we could find a way of making very 
low and low achievers into average achievers, we should be able 
to reduce delinquency rates by 1/3, a notable achievement 
indeed. If these conclusions were correct, society might well look 
to its school programs to help reduce the incidence of juvenile 
delinquency. Unfortunately, these data, like all data of this type, 
suffer from a serious flaw. The authors point out that these 
figures are based on the number of police contacts these boys 
show, but they make no effort· to measure the hidden delin
quency that is always present, nor do they point out that the 
effect this hidden delinquency will have on their conclusions is 
not known. 
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For years, universities and high schools all over the world 
have conducted self-reporting questionnaires asking students 
whether or not they have committed offences while they were 
juveniles. The results uniformly show that over 80% of these 
students admit to the commission of one or more offences during 
those years. About 60% said that they had shoplifted at least 
once in their lives, and about 60%admitted that they had caused 
wilful damage to property, damage like the breaking of windows 
or the vandalizing of buildings. As a matter of interest, the data 
of an entering law class in Sweden once showed that 97% of that 
class admitted that they had committed offences during their 
juvenile years. 

Although all of these students rank among the high and very 
high achievers in their senior school program, their admitted 
delinquencies do not show up in police records. These are 
therefore among the hidden delinquencies mentioned above. As 
long as these hidden delinquencies remain concealed, one cannot 
safely conclude that the probability of a low achiever cqmmitting 
a delinquent act is about four times that of a high achiever. A 
safer conclusion might well be that the low achiever has a 
probability of being caught that is four times the corresponding 
probability of the high achiever. There are in fact many other 
interpretations that can be given for these data. 

Because of their belief in the validity of their assumptions, 
the President's Commission on Law Enforcement and Administ
ration of Justice makes the following recommendations: 

In o?'der that slum children may receive the best rather than 
the worst education in thl':' Nation, efforts, both private and 
public, should be intensified to: 
Secure financial support for necessary personnel, buildings 
and equipment. 
Improve the quality and quantity of teachers andfacilities in 
the sh/'??~ school. 

Combat racial and economic school segregation. 
Help slum children make up for inadequate pre-school 
preparation. 

Deal better with behavio1' problems. 

Relate instnwtional material to conditions of life in the 
slu,ms. 
Raise the aspirations and expectations of students capable of 
highe?' education. . 

Review and revise p?'esent programsfoT stud(!nts not going to 
college. . 

Furthe?' develop job placement services in school8. 
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Although there is little need to quarrel with social goals 
designed to provide a better education for part, or all, of the 
student population, it is a dubious claim that the realization of 
such goals will result in any significant reduction of juvenile 
delinquency. Indeed, it is far from clear that the implementation 
of these recommendations would bring about the postulated 
educational improvement. 

We have little sympathy for the excessive criticism that is 
now being levelled at our educational institutions. The age old 
cry of a return to basics is now being heard again, but no one 
seems to know what those basics are except that somehow they 
were always a part of the curriculum of a generation ago. One 
has only to compare the state of knowledge at the turn of the 
century with the state of knowledge today to know that our 
educational institutions do not have to beat their breasts and 
shout mea culpa. They, like the juvenile courts, are not to blame 
for the deep societal problems which now exist. 

At the turn of the century, the Kitty Hawk had yet to fly. 
Today, the Apollo and the Mariner cruise with pin-point 
accuracy through the far reaches of the universe. Small pox and 
polio were scourges that killed or maimed hundreds ofthousands 
of people. Today, these diseases, and many more, have been 
eradicated. The knowledge that made possible these and other 
miracles came directly or indirectly from our educational 
institutions, and the way to the future lies in stepping forward, 
not in stepping back. 

The most innovative curriculum, taught in the best of 
physical facilities by the most competent teachers, will fail to 
accomplish anything among students who cannot or will not 
learn. All that a society can do is offer children an opportunity to 
learn. Noone should question the need for constant experimen
tation with innovative curricula designed to catch the interest 
and attention of an ever-growing mass of students. Students 
should be made aware that every step on the way to higher 
education opens doors to the universe that must remain forever 
closed to those students who do not take that step. At the turn of 
the century, 95% of the goods produced resulted from the use of 
human effort, with 5% of that effort being supplied by machines. 
Some 75 years later, the data are reversed. There is very little 
room in the employment market for the person who is unedu
cB,ted or untrained. Students who refuse the opportunity to learn 
will pay for that decision for the rest of their lives. But what has 
all this to do with juvenile delinquency? Probably very little. 

This country and this province have both embraced a vision 
in which every child will be educated to the limit of his or her 
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capacity; Although this vision is still nothing more than a vision, 
it will never be realized if society demands, as a condition for 
success, that educational institutions improve the s'poradic 
misbehavior of their students. Education makes for educated 
people, but is does not necessarily mah~ them better people. In a 
Hitlerian society, educational institutions can, through fear, be 
used to make robots of children, but that is too high a price to pay 
to curb the sporadic and unorganized misbehavior of children. 

We are certain that no society will view the millions of dollars 
of destruction to property through theft and vandalism and 
stand idly by while that destruction is taking place. Although we 
have no concrete suggestions to make about how that massive 
destruction can be prevented or controlled, we would like to offer 
two bits of advice: 

1. Society should not spend millions of dollars on any 
program that is not based on solid evidence that it will achieve its 
goals. History tells us of the billions of dollars that }:lave been 
spent on programs without yielding any modification in th~ ways 
that human beings behave. It would be far better to spend 
hundreds of thousands of dollars on the research that would 
produce the same negative conclusion. Someday, somehow, 
research may establish a positive result, and that will be the time 
those millions of dollars might be wisely spent. The assessment 
centre envisaged previously in this report should have an 
important role to play in research into human behavior. 

2. It is a tragedy to abandon a good program for the wrong 
reason. The war on poverty should be fought and won, but the 
success of that war should not be judged by the behavior of 
people after the war has been won. If that behavior improves, it 
should be considered to be an unexpected plus. But ifit does not, 
that should not stop us from insuring that no child goes hungry 
in the affluent society in which we live. Educational institutions, 
the juvenile courts, and a host of other so.cial service agencies 
demand our respect and support for what they can, and do, do. It 
is a tragedy to withhold that respect and that support because 
they cannot cope with a vexing problem whose solution has 
eluded us for thousands of years. 
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STATISTICAL INFORMATION 

In the concluding chapter of his book The Young Offender, 
D.J. West writes: 

When I was writing th'is book, a list of questions was sent to me 
from a student struggling to write an essay on juvenile 
delinquency and wanting some short authoritative answers. 
'Why is there an increase in delinquency?' 'Does it run in 
families?' 'Why is it so much more marked in boys?' ... 
When I look back on these elementary questions, it occurs to 
me how disappointed this student and other readers may be to 
find so many of these basic issues discussed, and so few 
clearcut answers provided. In truth, the subject of delin
quency bristles with unanswerable questions. The more one 
sees of it, the less one sees through it. Delinquency, like ill 
health, consists of a vast conglomeration of different 
phenomena, and no simple. explanation or cure will be found 
to fit more than a small segment of the whole. The problems are 
so many-sided, so changeable, and so complex in all their 
social and psychological ramifications that we have hardly 
got to the stage of stating the issues coherently, let alone 
resolving them . .. 
In short, in explaining persistent delinquency, as with all 
unusual behavior patte'f"ns, one has to take into account a 
great variety of factm's: social, individual, biological and 
environmental. The simple answer is a myth . ... 
Reliable information about the phenomena of delinquency 
may be hard to come by; but (acts abo'ut remedies and their 
effectiveness are still more scarce. As Grygier put it: 
'The field of penology has beenfull of good intentions andfalse 
hopes. We have built penitentiaries and expected people to 
?<epent; 'we have assumed that juvenile delinquents need 
training and will receive it, naturally,jrom 'training schools' 
.... Only recently have we begun to have second thoughts on 
these matters and to take first steps in checking our 
preconceived notions in controlled experiments . .. .' 

(The underlining is ours.) 

Although it is difficult to argue against the need for 
controlled experiments, it would be false to believe that the 
western world has neglected criminological research. Research 
workers have carried out thousands of projects, some of which 
are monumental works, with suggested results that are some
times frightening, sometimes disappointing, sometimes incon
clusive, sometimes contradictory, and sometimesjust plain false. 
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Although none of the research may have answered com
pletely the riddle of human behavior, we cannot agree with 
blanket statements such as the following by West: 

One is f01'ced to conclude from these studies that the 
commonly accepted t1'eatments of individuals a1'e not very 
useful in p1'eventing delinquency. The conclusion is highly 
unpalatable to social case-worke1's and child guidance 
therapists, whose minist1'ations a're made to seemfutile. 

Such a negative conclusion rests on the false assumption 
that a rate of recidivism is the only index one can, or should, use 
to measure the success or failure of a rehabilitative program. 
Since we are unwilling to assume that a life of virtue, completely 
free of deviant behavior, is a realistic index of a rehabilitative, or 
any other, program, we believe that other indices should be used 
to measure the success or failure of the multituqe of projects that 
have already beem studied. We do agree, however, that 
criminological research must continue and be supported, and 
that this research req~lires an adequate, accurate, and readily 
accessible data base. Such a base does not exist in Alberta, nor 
indeed in Canada. 

Statistics Canada publishes statistics about juvenile delin
quency apart from the corresponding statistics on adult crime. It 
also publishes other volumes of statistics which are related to 
both adult and juvenile crime. Among these different volumes, it 
is possible to find different bases being used for the reported 
data. 

Up until 1968, juvenile statistics were only reported for 
groups 7 to 15 years of age. After that date, the different 
provincial official age limits for juveniles were used to record 
data. Thus 

In Prince Edward Island, Nova Scotia, New Brunswick, 
Ontario, Saskatchewan, Yukon and Northwest Te1'ritories 
the official age limit for a juvenile is under 16 years; in 
Newfoundland, under 17 years; in Quebec, Manitoba and 
British Columbia, unde1' 18 years; and in Alberta, under 16 
yea1's fo'r boys and 18 years f01' girls. 

Because the age of the so-called juvenile population varies 
from province to province, the totalling of provincial statistics 
becomes an imprecise base for Canadian data. Again, in all 
provinces, with the exception of Manitoba, Alberta and possibly 
Ontario, statistical reporting involves all cases dealt with by a 
judge on either aformal or informal basis. In Manitoba, Alberta 
and possibly Ontario, the statistical reporting records only those 
cases dealt with by a judge on a formal. basis. Further, there 
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seems to be sufficient difference in the reporting procedures 
used by Manitoba, Al berta, and Ontario to justify reporting their 
data separately. Since the so-called Canadian data exclude the 
data of these three provinces, they are misnamed. There is no 
data base from which one might seek factors pertaining to 
delinquency which might apply to the nation as a whole. 

Although the statistics on crime and traffic enforcement are 
based on police information, the so-called C1·imes known to the 
police, juvenile statistics are recorded in a different way. They 
bear no relation to the statistics mentioned above. It is 
completely confusing to find that the data are collected by means 
of different definitions, and that there seems to be no meaningful 
way that conclusions based on one set of data can be related to 
the corresponding conclusions based on another. 

Here are some statistics taken from Alberta data for the 
years 1971, 1972 and 1973: 

AGE OF JUVENILE DELINQUENTS, ALBERTA 

No. in No. in No. in 
Years of age 1971 1972 1973 

7 
8 3 3 3 

9 3 7 9 

10 12 26 23 

11 31 47 76 
12 111 226 255 

13 230 384 512 

14 340 694 818 

15 441 1,043 1,416 
16(1) 98 237 290 

17 80 206 340 
Not Stated 4 3 

(1) The juvenile age limit in Alberta is under 16 years for boys and under 18 yea?'s 
for girls; hence there should never be any boys included in the 16 and 17 year age 
breakdown. 

Note the plaintive footnote at the bottom of the table calling 
attention to an error of almost 15% in the: data. It is difficult to 
understand how an obvious error such as this was not corrected 
before the publication of any of these tables, let alone how the 
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same error was allowed to appear three years in a row. Given a 
known error of this magnitude, the analyses of these data should 
be considered to be suspect. 

An examination of the data for disposition of charges 
exposes an error of a different type: 

ADJUDICATION AND DISPOSITION BY TYPE OF COURT, 
CANADA 

19711 1972 1.973 

Total 31,424 17,692 16,579 
! : ! ! 

No action-Aucune action 716 208 224 
Dismissal-Renvoyes 1,171 539 584 
Adjourned-Ajournes sine die 7,015 4,449 3,637 
Suspended disposition-

Decision suspendue 5,625 2,842 2,615 

From the fact that these data include dismissals and 
adjournments, it becomes clear that a very substantial percen
tage of the data given do not in fact represent a conviction for 
delinquency, nor do they represent data recorded under crimes 
known to police. At best, these data can only represent juveniles 
charged with delinquency. Yet, in other tables, these same total 
numbers are claimed to be an unduplicated count of juvenile 
delinquents. 

An examination of the data for Alberta and Canada over the 
period 1971 to 1973 shows clearly that there is no basis of 
comparison between them: 

NUMBER OF JUVENILE DELINQUENTS 
Alberta 

1971..................................................... 1,353 
1972..................................................... 2,876 

1973..................................................... 3,742 

Canada 
18,657 
17,692 

16,579 

At a time when the so-called Canadian data indicate a 
decreasing trend in juvenile delinquency, the Alberta data 
indicate an increase of 113% from 1971 to 1972, followed by a 30% 
increase from 1972 to 1973. This is of course patent nonsense, and 
such statistics are not only worthless, but misleading. These are 
some, but by no means all, of the difficulties we have encountered 
with published statistical information about juvenile delinquen
cy. It is indeed difficult to give any credence to a claim that 

lIn 1971, the so-called Canadian data included Ontario. After that date, the 
Canadian data did not include the data for that province. For a true comparison, 
the 31,424 should be replaced by 18,657. 
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juvenile delinquency is increasing or decreasing when such 
claims are based on data as unreliable as these appear to be. 

In its report Juvenile Delinquency in Canada (1965), a 
Department of Justice Committee published statistical informa
tion that seems more meaningful than anything available today. 

For example, these statistics contain the following informa
tion about juveniles, 7-15 years of age, brought to court: 

1961 

Brought to Court 
Canada Alberta 
14,804 1,168 

Found 
. Delinquent 

Canada I Alberta 
13,357 . 1,101 

Thus for Canada about 90% of the juveniles brought to court 
were found delinquent, and for Alberta the corresponding 
percentage is 94. The same report contains the following 
information about youthful offenders in the 16-24 age group: 

Charged Convicted 

1961 
Canada I Alberta 
19,672 1,887 

Canada Aloerta 
19,659 1,886 

For 1961, these data show that 99.9% of the people charged in 
Canada were convicted, while in Alberta the corresponding 
percentage is also 99.9%. Further, for these youthful offenders, 
the Canadian data show that 38.2% were sent to jail or 
penitentiary. 

We found data such as these of particular interest because of 
the current debate about the propel' place of due process in the 
juvenile courts. Since the trials of the so-called youthful 
offenders (16-24 year of age) would have taken place with the full 
due process of the adult court, it seems hard to believe that the 
introduction of adult due process in the juvenile court would 
result in a significant decrease in the number of juveniles 
convicted for delinquency. The harshness of the adult courts of 
Alberta in sending 49.4% of convicted offenders to jail or 
penitentiary should be kept in mind in a discussion of the use of 
the waiver procedure to send juvenile offenders to adult court. 
These statistics are, of course, 16 years old and may have little 
relevance today. 

In answer to our inquiry, the Federal Department of Justice 
stated that the kind of statistics mentioned above had not beenl 

gathered for many years, and that the Department could give no 
help in obtaining comparable data for the 1970's. This is strange 
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because the very first of 100 recommendations of the Depart
ment of Justice Committee reads: 

1. The Dominion Bureau of Statistics should be encouraged 
to continue its efforts to integrate and improve the 
aCCU?'acy of its various statistical series on crime and 
delinquency. 

There is of course no reason why governments should gather 
and print vast amounts of data jf the data are never used. 
Statistics relating to crime are, however, needed and should be 
used. 

Since such an extensive mythology has grown up around the 
fields of criminology and the administration of justice, there is a 
real need for data that can be used to distinguish fact from fancy. 
Justice FCil'tas states that the provision of defence counsel is the 
very essence of justice, but the statement is not necessarily true 
just because Justice Fortas says it is. When the Fortas rhetoric is 
replaced by the pertinent question, What observable difference 
exists between the ?'ates of conviction of the represented and 
unrepresented accused?, the answer is that no data exist on 
which to base such a comparison. Millions of dollars are bemg 
spent on legal aid, without any precise knowledge of the effect 
that legal aid has on the administration of justice. Surely the 
time has come when the actual effect of legal aid should be 
measured in a meaningful way. 

Wherever one looks in the fields of criminology and the 
administration of justice, one finds a dismal ignorance that can 
only be dispelled by the research efforts of many people. 
Adequate and accurate research in Canada cannot be started 
without extensive statistical information being made available 
to the people who work in these two fields. With the modern 
electronic computer, it is possible to have a major storaf,'e and 
retrieval system that can be computer analysed in a myriad of 
ways. Indeed, it is possible to have cohort information about 
every child who is born in Alberta and who continues to live in 
Alberta throughout his or her juvenile years. Such information 
would provide an almost incomparable research tool. After 
adequate research, a government might embark on developing 
policies costing millions of dollars with the confidence of 
knowledge, rather than the unjustified optimism of ignorance. 

The State of California seems to have a good system of record 
keeping, and has a research division charged with analysing 
those records. The California State Legislature requires an 
assessment by its research division before funding is voted to 
support any proposed program. As far as we can tell, the state of 
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THE YOUNG OFFENDERS ACTl 

As mentioned previously in this report, the reactions to the 
recommendations contained in Young Persons in Conflict with 
the Law were so negative that this document has been 
withdrawn and replaced by another called The Young Offenders 
Act. As far as I can see, these new recommendations viola.te 
every principle which should be observed by a sane system of 
juvenile justice. 

In its introduction, The Young Offenders Act says: 
In practice, a'nd particularly in view of changing attitudes 
toward crime and how to deal with it, the 1908 Act has not 
fulfilled its promise. In the view of many, young persons have 
not 1'eceived proper care and treatment, and are not afforded 
all the basic rights omd protections afforded to adultsfacing a 
criminal charge. It is also held that existing proceduresfail to 
protect society and fail to bring about the salutary acceptance 
of responsibility for delinquent acts that should be part of the 
education experience of the young offender. 
Rather, the 1908 Act with its concentration upon the offence of 
juvenile delinquency tends to label and stigmatize a child, 
thereby reinforcing a delinquent self-image and perpetuating 
delinquent behavior. 

Although not one word of criticism has been voiced against 
the juvenile courts, the role of these courts has been reduced to 
the point where they might well be abolished. At one point we 
read: 

One objective of the proposed legislation is that the applica
tion of the formal youth court process should be limited to 
those instances when a young person cannot be adequately 
dealt with by other social or legal means. '1'0 achieve this 
objective, the proposed legislation contains provisions that 
would encourage screening and dive't'sion. 

If one ignores the use of the undefined term adequately, it is 
possible to point out that Sweden subjects no offending juvenile 
to a formal court process, and the competent authority to deal 
with such juveniles is The Child Welfare Board. Any country can 
follow the Swedish example, and can abolish its juvenile courts. 
Before such a drastic action is contemplated for Canada, sound 
reasons should be given for such a change and ample evidence 
should be provided that significant gains can be obtained from 
ili~~~ge. . 

IThe Young Offenders Act proposed in 1977 has the same title as a proposal made 
in 1965, but differs significantly from that proposal. 
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At another point, the following statement can be found 
about Transfer to Adult Court: 

Inevitably there will be exceptional cases of such gravity that 
the provisions of the proposed Young Offenders Act cannot 
effectively deal with the young offender. In such cases, the 
proposed Act provides explicit guidelines and procedures for 
the transfer of the case to the adult court. However, in cases 
involving a young person aged 12 or 18, an application by the 
prosecutor to transfer a young person to the adult court must 
have the approval of the Attorney General. 

I seriously challenge the implication that a proper Young 
Offenders Act hlust inevitably fail to provide the provisions that 
would allow a juvenile court judge to deal effectively with a trial 
involving a juvenile charged with a serious indictable offence. 
Surely we are not challenging the competency of juvenile court 
judges to hold such a trial? 

The new proposal on Transfer to Adult Court abandons the 
concept that there will be a period of time, after infancy, during 
which the law will take a benevolent attitude toward the illegal 
behavior of children, a period during which children will be 
protected from the trauma of a public trial, the harshness of 
adult sanctions and the serious implications of having a criminal 
record. According to Statistics Canada1, there were, in 1973, over 
20,000 cases involving juveniles in which the charge was murder, 
attempted murder, manslaughter, rape, other sexual offences, 
wounding, indecent assault, robbery or breaking and entering. 
In spite of its supposed guidelines, it is difficult to see just how 
The Young Offenders Act proposes to handle these cases. The fate 
of the 12 and 13 year olds involved in such cases will depend on 
the way ten different attorneys-general choose to exercise their 
discretion, and the way a multitude of judges will rule on motions 
to transfer jurisdiction to an adult court. The possibility of12 and 
13 year olds standing trial in adult courts should be considered to 
be an unwelcome step back into the 19th century. 

It is impossible for me to understand how The Young 
Offenders Act can say: 

... , the 1908 Act with its concentration upon the offence of 
juvenile delinquency tends to label and stigmatize a child, 
thereby reinforcing a delinquent self-image and perpetuating 
delinquent behavior, 

and then propose that children be charged with murder, rape, 
theft and the like. Surely it is not being claimed that the labels 
society attach.~s to people who commit these crimes will not 
stigmat.ize and will not perpetuate criminal forms of behavior. 

lStatistics Canada,Crime and Enforcement Statistics, 1972-78, Catalogue 85-205. 
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If the objective mentioned for diversion is coupled with the 
new policy on the Transfer to Adult Court, then the role the 
juvenile courts will have to play in a juvenile justice system will 
be seriously reduced. Although The Young Offenders Act does not 
recommend that these courts be abolished, they give no good 
reason why, in the new scheme of things, such courts should be 
continued. 

The Young Offenders Act proposes to endow all young people 
with the rights and freedoms contained in the Canadian Bill of 
Rights, and then promptly proposes to negate some of the 
fundamental rights contained in that Bill. According to section 
2(±): 

· .. no law of Canada shall be construed or applied so (!'s to 
deprive a person charged with a criminal offence of the right to 
be presumed innocent until proved guilty according to law in 
a fair and public hearing . .. , 

yet, under The Young Offenders Act no young person would have 
an unfettered right to a public trial. 

More important is the right granted in section l(b) of the 
Canadian Bill of Rights: 

· .. the right of the individual to equality before the law and the 
protection of the law. 

Since the provinces could not agree on a uniform age at 
which a person should become an adult, provision is made for the 
provinces to choose 16, 17 or 18 for this a.ge. Because of this 
disagreement, it becomes certain that some provinces will 
I:!hoose 16, others will choose 17 and still others will choose 18, 
with the following implications: in a province that chooses 16, a 
person aged 16 charged with murder will stand trial in an adult 
court, and, if convicted, will be sentenced to a manda.tory 
sentence of life imprisonment in an adult j ailj in a province that 
chooses 18, The Young Offenders Act would allow the same 
person to be tried in a Youth Court and sentenced to not more 
than three years in one of the institutions attending the juvenile 
justice system. 

But the inequality of treatment does not erA there. In one 
province the 16 year old would have a permanent criminal 
record, but in the other The Young Offenders Act provides: 

· .. that afinding a guilt shall be deemed not to have occurred 
when a disposition has ceased to have effect .... 

In order to comply with the principle of equality before the 
law, legislation governing the behavior of young people should at 
least ensure: 
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(a) that the meaning of a young person is defined in an 
unequivocal way throughout Canada; 

(b) that no discretion is involved in the transfer ofjurisdic-
tion to an adult court. 

Although much more could be written about The Young 
Offenders Act, I shall end by pointing out the polemical nature of 
some of its statements: 

The new Act would have the following objectives: 
- to recognize and give formal effect to the changes and 

innovations in the treatment of young offenders that have 
come into being to make good the deficiencies of the 1908 
Act; ... 

- to ensure that a young offende-ys experience with criminal 
justice will tend to turn the young person away from 
further involvement in criminal activity. 

In my study of juvenile delinquency, I have come across no 
changes or innovations that will make good the deficiencies of 
the 1908 Act as listed in the proposed Young Offenders Act. If 
such changes or innovations do exist, then the public should be 
told what they are and what they will cost. Similarly, my studies 
have uncovered no evidence that any system of juvenile justice 
cali affect rates of recidivism. There is nothing new in this 
proposal that seems directly linked to obtaining this objective. 

Neither the Young Persons in Conflict with the Law nor The 
Young Offenders Act makes an attempt to measure in quantita
tive terms the effect of the recommendations they make. Both 
are silent, for example, on the role the police are to play in the 
new procedures. No matter what the legislation says, the police 
will, and should, continue to warn 70% of offending juveniles and 
send them home. No matter what competent authority is chosen 
to deal with offending juveniles, that authority will not separate 
more than 1% of the juvenile population from its parents. For 
this reason, neither the old legislation nor the one being 
proposed can have any effect on the deviant behavior of young 
people that the public sees. There are good reasons to change the 
1908 Act, but they are not the reasons given in defence of The 
Young Offenders Act. It is my recommendation that the Province 
of Alberta oppose many of the changes being recommended in 
The Young Offenders Act. 
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CONCLUSION 

There is a major need to replace the Juvenile Delinquents 
Act, but, as far as we know, no alternative has been advanced 
that accepts the limitations of our present knowledge of human 
behavror and proposes laws that are consistent with those 
limitations; This is one of the reasons why I chose to write an 
extensive report on juvenile delinquency. 

As important as it is to obtain new legislation to regulate 
juvenile behavior, it is probably true that the public is neither 
aware of, nor concerned about, this particular need. Though the 
public has raised an outcry about the massive loss and 
destruction of property through theft and vandalism, the outcry 
is not for a change in the law but for stricter enforcement of it. 

:j. 
From the earliest times, theft has been counted a sin as well 

as a crime, but neither the threat of eternal damnation in the hell 
of an afterworld nor the threat of a living hell in the prisons of 
this world has had any significant effect on this particular 
phenomenon. In spite of society's professed loathing for j;1!e thief, 
no judicial, church or school system has ever been abl~Fto cope 
with the thieving behavior ofthe general population. Surely the 
time has come when social agencies should be allowed to perform 
their fundamental functions, and society should look in some 
other direction for ways and means to cope with the vexing and 
enduring problem of crime. 

Society must realize that there are no easy victories to be 
won in the war against crime. If there were, our parents and 
grandparents were clever enough to have won those victories 
long ago. It must be realized that there is a possibility that there 
are no victories to be won, easy or not, because the suppression of 
criminal behavior in one form may simply drive it to reappear in 
another. It is, however, too early in modern m.an's history to 
surrender to such a pessimistic view of criminal behavior. There 
is so much yet to be learned about human behavior that societ&' 
should still support the research needed to establish whether a 
solution does exist, even though it must concede that no solution 
has as yet been found. 

The field of juvenile crime has attached to it a mythology 
that should have been discarded long ago, but that mythology 
has endured and is still alive today. Like D.J. West, this report 
must conclude by saying that it has asked many questions, but 
answered few. The Solicitor General's Committee has made 
proposals involving the spending of millions upon millions of 
dollars, proposals which are not accompanied by a single shred of 
evidence that their implementation will yield either a significant 

130 



improvement in the protection of the freedom of our children or 
in the protection of society from the offending behavior of those 
children. If this report convinces the people of Alberta of the 
need to replace rhetoric with proof before embarking on 
expensive proposals like that of the Solicitor General's Commit
tee, this report will have been worth the while. 

Although this report has focussed onjuvenile delinquency, it 
would be false to suppose that we consider the criminal behavior 
of children to be in any sense worse than the corresponding 
behavior of their parents. Someone once wrote something that 
contained the following thought: 

The only difference between men and boys is in the different 
prices they pay for their different toys. 
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