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' WHITE-COLLAR CRIME

. WEDNESDAY, JUNE 21, 1878 '

. U.S. HousE or REPRESENTATIVES,
’ CoMMITTER ON THE JUDICIARY,
SuscomuMrrTEE ON CRIME,
' , ‘ Washington, D.C.
The subcommittes met gt 9:15 a.m. in room 2226 of the Raybuurn
House Office Building; Hon. John Conyers, Jr. (chairman of the
subcommittee), presiding. . -
Present : Representatives Conyers, Gudger, and Ertel. .
Staff present s Hayden Gregory, counsel; Steven G. Raikin, assistant
counsel ; and Roscoe Stovall, associate counsel. .
Mzr. Conyers. Good morning. The subcommittee will come to order.

OPENING STATEMENT} BY HON. JOHN CONYERS, JR.

"Today, we begin a lengthy and comprehensive series of general over-
sight hearings on the subject of “White-Collar Crime : the Problem and
the Federal Response.” For the past 10 months, the subcommittee staff
has been hard at work preparing a long-range scenario for white-
collar crime hearings which will last for at least the next 18 months.

"As Chairman of the Subcommittee on Crime, I have decided that we:
should take on this awesome task because it has become glaringly

- clear to me that white-collar is the most serious, all-pervasive, insidious:

crime problem in America today. In terms of the cynicism and disre-
spect for the law which the present general tolerance of white-collar
crime engenders, white-collar crime destroys the moral fabric of our
cultural values. Such losses cannot really be measured in terms of dol-
lars and cents. o o : ;

But what few statistics are available are staggering. The TU.S.
Chamber of Commerce and the Joint Economic Committee of Congress
have conservatively estimated that the price to the American public
of white-collar erime-—not including antitrust violations such as price-
fixing and not including fraud against Government programs—is
roughly $44 billion per year. This compares with a figure of $4 billion
per year for all street crimes against property.

Forty-four billion dollars per year. That is more money than the

U.S. Government’s fiscal year 1977 total actual outlays for the Depart-
ments of Energy, HUD, State, Transportation, Commerce, Interior,
Justice, NASA, and Civil Defense, and for the Executive Offices of the
President—combined. N » -

And when we consider the late Senator Phil Hart's estimate that
when corporate antitrust violations such as price-fixing (which is o

felony) are added in that the total approaches or even exceeds $200
: ' ™
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billion per year, then the magnitude of this societal disease almosb.

exceeds our compreliension. T

And yet, in this day and age of “zero-based budgeting,” when ex-
penditures are supposed to bear some rational relationship to the rela-
tive severity of social needs and problems, we were terribly disap-
gointed to find that the Carter administration recently asked in its

scal year 1979 budget request that the U.S. Department of Justice
spend a meager and unambitious £.5 percent or less of its budget
on activities related to this most staggering of our Nation’s crime
problems. o ‘ e

In the first phase of our hearings, we will set about to answer the
question, “What is white-collar crime?” In doing so, we will attempt
to establish for the public record the definition, nature, cause, extent
and social and economic costs of white-collar crime. As an inevitable
part-of this initial phase of our hearings, we will try to ascertain the
relationship between white-collar crime-and streeb crime, organized
crime, inflation, fluctuations in the Consumer Price Index and unem-
ployment. We will then move into an assessment of the major types
of white-collar crime in order to educate ourselves and the public on
the modus operandi of major white-collar erimes and the manner in
which the public and Federal, State, and local governments, as well
as business, are victimized by white-collar crime.

Inevitably, we will address such issues as the following: A

To what extent does white-collar crime impact on the price of goods
and services, resulting in a regressive tax which hits the poor and mid-
dle-incomed and unemployed hardest of all?

To what extent does the law enforcement establishment’s traditional
equating of the “crime” problem with “street crime” reflect a race and
class bias while diverting attention away from eriminality which goes
much more directly to the oot of economic injustice in our society?

To what extent does the prevailing double standard of “bail for the
rich and jail for the poor” erode public confiderce in the Government in
general and in the criminal justice system in particular?:

What are the major white-collar crimes which the Congress, the
Justice Department, the FBI and the regulatory agencies should be
paying special attention to?

What motivates white-collar eriminals and what would a composite
sketch of an “average” white-collar ciiminal look like % '

What do current “victimization snrveys” and public opinion polls
reveal about relative public indignation over white-collar crime vis-a-
vis “street” crime ? '

- In the second phase of our hearings, we will set about fo assess—

via a methodieal systems analysis—charges heard from many quarters
that the Federal response to the problem of white-collar crime is in-
adequate; or, in the words of the American Bar Association’s Com-
mittee on Feonomic Offenses, that it is underfunded, undirected, un-
coordinated and is in need of the development of a national strategy
and national priorities. o SR

It should also be noted that in my capacity as Chairman of the Sub-
committee on Crime, I have recently authorized the General Account-
ing Office (GAQO) to do two major studies related to our interest in
white-collar crime. The first GAO investigation will be a systems
analysis of the manner in which the Federal Government conducts
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political corruption investigations and prosecutions, The second will
be an analysis of current Justice Department outlays for white-collar
crime-related activity. ‘ - .

The long series of hearings which the Subcommittee on Crime begins
today are unique, Various congressional committees have, in the past,
held “afterthe-fact” hearings in reaction to exposure of various white~
collar crimes angd political corruption scandals: the I.T. & T., Lock-
heed and Gulf Oil hearings and the Watergate hearings are cases in
point, But no congressional committee has ever attempted to do a pro-
active, long-range systems analysis of white-collar crime. The McLel-
lan organized crime hearings of the fifties and sixties, the Temporary
National Economic Committee investigation hearings on concentration
of economic power held between 1939 and 1941, and Senator Phil
Hart’s antitrust hearings in the 1960’s and 1970’s were analogous at-
tempts to do such far-sighted oversight hearings, but neither focused
on white-collar crime per se, partly because so little was known about
the subject at the time, ' ‘ R

‘We begin without any particularly defined notions of what legisla-
tive reforms are necessary. It is my hope that at the completion of these
hearings, concrete ideas for legislative reforms will have emerged.
and that we will have succeeded in taking an unprecedented, soul-
searching look at cur society, our values, and our notions of “equality
of justice” for all our citizens. o '

‘We have asked the three distingnished gentlemen seated before us
to join us for our very first hearing: Mr. Herbert Edelhertz, Prof.
Donald R. Cressey, and Prof. Gilbert Geis, all of whom have studied
this and related subjects on criminology and law enforcement, and
more than amply do this subcommittee honor in.opening these dis-
cussions. : » :

Before we begin, there is a request to cover these hearings, in whole
or in part, by television broadcast, radio broadeast, still photography,
or by similar methods, and, in accordance with committee rule 5(a),
permission will be granted, unless there is objection.

"~ Let us begin with Mr. Edelhertz, director of the Battelle Law &
Justice Study Center in Seattle, Wash., noted as the past chief of the
Fraud Section of the Criminal Division of the Department of Justice,
who was at that time supervising the national prosecution of Federal
white-collar crimes. Mr. Edelhertz was instrumental in the develop-
ment of the National District Attoriiey Association’s Fconomie Crime
Project. He has written extensively on this subject, including a very
recent and intriguing study entitled “The White-Collar Challenge to
Nuclear Safegunards.” R e
"We welcome all of you gentlemen, and we note that Mr. Edelhertz
has a prepared statement, which will be incorporated in its entirety,
as all prepared statements, and that will allow you to make your
presentation in any way that you choose. Welcome to the subcommittee, -
- [The prepared statement of Mr. Edelhertz follows:] -

/PBEPAEED STATEMEY OF HERBERT FDELEERTZ, DIRECTOR/BATTEILE TAW &
v JUsticE STUDY CENTER, SEATTLE, WASH. -

‘Mr. ¢hairman, members of the subcommittee, my name iy Herbert Edelhertz,
and T am the director of the Battelle Law & Justice Study Center in Seattle,
‘Wash. T appear here today at the invitation of the Subcommittee as one ‘who has
been invoived in containment of white-collar erime and in research on this sub-
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jeet for approximately 20 years, During this period I have had an opportunity
to view tlie problem of white-collar crime from many perspectives—as defense
‘counsel, as a legislative special counsel, as supervisor of nationwide programs
of white-collar erime prosecution in the U.S. Department of Justice, ag director
of Federal intergovernmental task forces to-review the integrity of Government
agency programs, and finally in managing research and policy planning efforts
<dealing with the investigation and prosecution of white-collar crime.

From my discussions with your counsel it is clear that this Subcommittee is
embarking on the developmernt of a long-range examination of white-collar crime
issues which will address the character of white-collar crime, the actors (offend-
ers and enforcement agencies) in this arena, the harm inflicted on our society
by such erime, and the character and efficacy of publi¢ and private remedies de-
signed to cope with this illegal activity. It is clear that the ultimate ob;ectives
of these hearings, which must be to protect our society from white-coilar crime
and provide meaningful recourse for victims, can only be achieved through
adoption of this broad perspective. Such a larger view is particularly important
to your task because white-collar crime is difficult to define and, in operation,
is often indistinguishable from legitimate activity. The harm inflicted by it can
sometimes be exposed only by a painstaking and time-consuming removal of
layers of cover,

This Subcommittee faees the same challenge encountered by enforcement agen-
cies. To understand and to deal with these crimes and related abuses will involve
an exercise which can only be compared to an archeological excavation—the
tombs are carefully hidden and constructed with fake passages and antecham-
Dbers to divert the search. The search itself is so laborious and complex an effort
that it can easily destroy the trail it seeks to follow. I respectfully suggest, there-
fore, that as you cast & broad net of inquiry through the coming months you
examine the mtnesses and the information coming hefore you with respect
to & common series of issues or questions. Preliminarily, you might consider
such questions as:

To what extent does the white-collar criminal behavior deseribed to your
Subcommittee affect confidence in the integrity of our society, botk {n the private
and public sectors?

‘What ave the impacts of behavior being described, measured not only in
dollar terms, but in terms of human suffering such as the subversion or destrue-
tion of social benefit programs and frustration of individual aspirations?

Mo what extent do our laws, and the agencies established to enforce our laws,
offer incentives to behave lawfully and disincentives to uniawful behavior?

iWith respect to each offense area described to your Subcommittee, are the
resources dedicated to prevention and enforcement reasonably proportionate to
the barm inflicted or losses suffered?

Are there white-collar crimes and related abuses which “fall between the
cracks” becausé of jurisdietional lines -(local, state, federal), or because of
lack of ecoordination along functional lines (police, investigative, regulatory,
prosecutive, judicial, ete.) ?

Is. responsibility for containment of white-collar crime now appropriately
divided between the federal, siate, local and private sectors?

Ig the business world currently meeting its legal and ethical responsibility
to deal with internal corruption? If not, why not? If not, how can it be en-
couraged to doso?

Is the public well served by the current legal system in which identical
white-collar criminal behavior may optionally be dealt with through civii,
regulatory, and eriminal processes?

Are government programs which involve procurement of goods and servxces,
or the delivery of benefits, oarefully scrutinized at the design stage to maximize
;compliance and also to mammwe the likelihood that frauds Will be surfaced
and dealt with? .

I8 adequate information about whiie-collar crime currently being collected
in the publie and private sectors to support assessments of the problems posed
and the adequacy of preventive, detection and enforcement efforts?

The formulation of such a series of questions will; I believe, help to develop
a foreus which will contribute to the legislative obJectlves of this Subcommit-
‘vee, to the education of the public whose understanding and support is essential
to any white-collar crime containment program—and in addition will assist
law egfoicement agencies by providmg them with added pelspectwes on their
own efforts. .




White-collar ctime hag been with- us for a long time, It can certainly com-
pete for the title of the “oldest profession.” Ancient tablets unearthed in the
Middle Bast make reference to fraud; there are biblical references to frauds
involving weights and measures; commodity futures frauds weie noted in 16th
Century Hurope; and ranipulation 'of shares of stock goes back at least to the
17th Century. Our own history is replete with instances of fraud and commer-
cial bribery—resulting in much current legisiation as well a8 the establishing
of regulatory agencies at local and state, as well ag at the federal level,
Nevertheless, it has only been in the last two or three years that the white-
collar c¢rime issue has been raised to a high place in our lst of national
priorities. This new priority undoubtedly responds to a public mood evidenced
by such surveys as the February 1978 Harris Poll, in which 89 percent of the pub-
lic responded that what they wanted the Congress to do more than anything
else wag to do something about corruption in government.

One might conclude that this new priority status reflects some greater in-
cidence of white-collar crime. More likely the explanation i8 that a series of
highly publicized events—Watergate, corporate bribery of foreign government
officials, the demonstrated fraud potential of computers—have created a new
public awareness of what has always been with us. )

I respeéctiully snggest that this new public awareness may mnot have long
range staying power, but that it nevertheless does now provide a great:fopn_or-
tunity to make a meaningful and lasting contribution to containment of white-
collar crime, Such containment can only be realized through legislative and
structural changes in the ways in which our institutions, public and private,
deal with white-collar criminal behavior, and from the development of on-going
processes for gathering relevant information which will support budget jus-
tifications for resources to support containment activities. ) :

What ig called for, quite obviously, is the development of a national strategy
for coping with white-collar crime and related abuses, a strategy which will
incorporate the activities of private and public agenciés active in thig fleld:
There are steps currently underway to explore how such a national strategy can
be developed and implemented, and I hope and expect that these hearings will
malie & contribution to this effort, ’

Having madé these preliminary remarks, I would like to make séme gen(\‘ral
ohgervations about whité-collar erime. It may be lielpful to do this in the form
of answers to this series of questions: What is. white-collar crinie? Who com-~
mits white-collar crime? What harm ig done by white-collar crime? What is
being done about white-collar crime? What is an appropriate and effective role
for the federal government in combatting white-collar ¢rime?

_ ‘WHAT I8 WHITE-COLLAR CRIME?

White-collar crime is a widespread pattern of anti-social behavior swwhich is
finaneially or materially motivated and affects personal, business, and govern-
mental transactions at local, national, and international levels. It is observable
in soeialist countries, no less than in those which operate nnder the free en-
terprise gystem. It may be g uniquely difficult form of deviant behavior to deal
with because our social and legal structure provides a framework in which
white-collar offenders can rationalize and justify their acts. ) .

The search for a definition of white-collar crime has beén a fertile area for
academic, aimost theological disputation. Y have suggested a definition which
T beliere ig bhest oriented to the planning and design of measures to deter,
investigate, and prosecute white-collar offensesy = T

An illegal act or series of illegal acts committed by non-physical mesans
and by concealment or guile, to obtain money or property, to avoid the pay-
ment or loss of money or property, or to obtain business or personal
advantage. , - )

These erimes fall into four general categories? :

1. Ad Hoc Violations, committed for one’s personal benefit ‘on an eplsodie
basis. Examples would be tax fraud or welfare frauds. The usual victim is
local, state, or federal government, i ; :

2. Abuses of Trust, committéed by a fiduciary, or trusted agent or employee.
Examples would be embezzlement, or the receipt of a bribe or favor to confer
a benefit. Individuals, businesses, or governments are all vietims of such crimes,

8. Collateral Businegs Crimes, committed by businesses to further their primary
(legitimate) purposes. Examples would be anti-trust violations, bribery of cus-
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tomers’ agents, use of false weights and measures, sales misrepresentations,
ete. Victimg would be the public and governments, . v ) X

4, Con Games, committed for the sole purpose of cheating customers. Hxamples
would be charity frauds, land sale frands, and sale_of Worthless securities or
business opportunities, Victims are the general public, particularly those l_east
in a position to afford losses, for example, the elderly. ‘

WHO COMMITS WIIITE-‘COLLAR ORIMES?

»

These crimes are committed at every level of society and in every area ui -
tivity, Since the purpose of white-collar crime is to obtain money or some Ler-
sonal advantage to which one would not otherwise be entitled; we are adglres:sing
basic human motives, the more insidious because they can be rationalized as:

Not being erimes, because the acts involved do not resemble strget crimes, e.g.,
bank officer lending his bank's assets on favorable terms to a business which he
gecretly owns or in which he has an interest, or-padding of Medicare/Medicaid
bills by physicians, . s

Justified, since government doesun't “understand? the marketplace and the needs
of business, e.z., prohibiting monopolies or restraints of trade, . .

Need, e.g., unlawfully deferring tax payments as a source of operating capital
for a business, or making fraudulent claims for welfare payments to supplement
aninadequate income. . o

Tveryone is doing it, e.g., shading on taxes, commercial bribery (zorruption in
publie or private procurement of goods or services). B
" Thugs we will find white-collar crinie violations committed by the wealthy and
by the poor, by large and small business, in the private sector and by government
employees.

Before we too harshly indict our society, however, we should keép in mind that
over the years we have bilurred distinctions between illicit and legal behavior in
the area of white-collar crime, This blurring bas developed gradually over time.
Tilicit behavior c¢an be perceived to be less so when society looks on it tolerantly

y:
(a) Lack of adequate enforcement of existing laws ;
- (b) malking the same act the subject of optional criminal or civil action;
(0) Treating white-collar offenders more leniently even after criminal prosecu-
tion and conviction ; and )
i((l) inadequate concern to provide remedies for the vietims of white-collar
crimes, .
WHAT HARM I8 BEING DONE BY WHIF-COLLAR CRIME?

White-collar erimes have impacts which fall into two categories:
Losses which can be characterized in dollar terms; and
Secondary impacts, e.g., on people, quality of life, business operations, and
on the effectiveness, efficiency, and fairness of govercment proegrams, and on
public trust in our government and private institutions.

Many estimates of dollar losses are made; none of which are more than rough
guesses, These estimates range from $3 to $60 billion per year in the United
States alone, depending upon what crimes are included in the estimates and how
analysts project actual losses from the comparatively small number of instances
which are detected. If one includes, for example, guegses about the costs to con-
sumers and busicess competitors from price-fixing and other anti-trust violations,
and losses to government revenues from possible tax frauds (many of which are in
gray areas of law enforcement), it is easy to make projections (guesses) at or
even ahove the upper limits of current estimates. I one confines estimates to
criminal cases successfully prosecuted, measurements of monetary losses are
likely to be only a small proportion of the higher figures. Whatever the basis
used, it can be confidently stated that monetary losses from business frauds,
frauds on government programs, consumer frauds, and procurement frauds dwarf
into insignificance direct monetary losses stemming from common crimes. How-
ever, one should be cautioned against such comparisons hetween common crimes
and white-collar crimes; in both cases secondary or human impacts may be far
more important. For example, the impact of a mugging is far greater than the
few dollars taken from the victim, when one considers the vietim’s persenal
t}-a'uma. his loss of confidence in the community, and the destruction of inner
cities through fear of crime. In exactly the same way the more significant losses
from white-collar erime are probably to be found in its secondary impaects which
cannot be'calculated in dollar terms.

p——



* Tor example, hov does one measure the Joss to an elderly relived widow, on 2
fixed ineomc?, who Is defrauded of lier “nest egg’—which means the diflerence
between a modest, independent life style, and dependence on welfare or being a
burden on herchildren? o

The secondary impacts of white-collar erime are far more sigmyﬁcant than mgre
dollar losses—no matter how great—becavse they go to the very hedart of the
jgsue of the integrity of our soclety, and to that confidence in our privite and
public institutions which is essential to their usefulness and effectiveness in
serving the public. - ; s .

Patgams I?Jf misinformation, deception, and exploitation found in white-collar
offenises cax cause severe public anxieties and resentments. The aged are a popu-
lation specially and cruelly affected. Minorities, 100, are di.sproportlonately vul-
nerable to such offenses. Ini its investigation of the Watts riot, the MeCone Com-
mission “heard recurring testimony of alleged consumer exploitation in south
central Lios Angeles . . . Not just these particnlar segments otﬁocxet_y feel them-
selves abused ; middle-class persons increasingly seem to feel victimized by con-
sunier froud and other forms of economic exploitation. . .

There are other indirect consequences which flow from white-collar offenses.
Txamples include negative effects on economic development, ard loss-of public
trust in established processes and institutions. Banking abuses may dry up the
flow of credit to small businessmen. and minority groups. Credit abuses divert
funds from legitimate outlets. Failure to regulate financial markets effectively
has an impact on economie growth and on the stability of private, local, and state
governinent pension striictures. . L .

Many social and -economie programs are d1spmport19nately vulnerable to
white-collar crime because they lack the powerful constituencies and internal
protections of more established public enterprises. Thus welfare programs and
“noverty programs” are often judged by the public and in legislatures more on
the basis of relatively small (though not to be foleratedy instancc;s of fraud‘thfm
on the basis of benefits delivered. Housing for the poor, ‘Mequid, Medicare,
agrieultural subsidies, financial support to small and minority businesses, urban
renewal—this is but a short list of programs whick have been made more costly,
have been less effective, and have been deprived of public support because of
white-collar erimes. .

Other indirect impacts of business erimes require your ¢onsideration, Violat{om
of anti-trust laws raise prices and distort the shape and direction of our national'
policies in support of the kind of free-enterprise system we choose to operate’
under—denying entry to the market for some and rigorously confining the com-
petitive roles of others, Tax violationg shift tax burdens. Commercial bribery
(e.g., payoffs to buyers) not only injures the competifor who seeks to operate
ethically, but also promotes similar unethical behavior and creates national and
international problems, as in the Lockheed case. Enforcement practices. which
result in relatively stern prosectitive and sentencing action against the crimes of
the poor as compared to enforcement patterns against white-collar erime, create
a heightened sense of unfair discrimination in law enforeement which may in
fact promote lawlessness and violence. Last but not least, the drive for advantage
through the commission of white-collar erime corrupts our public institutions;
not -only through direct subversion of publiec processes but also. through more
subtle activity such as concealed donations of unlawful political contributions.
The corruption of government and its functons is a2 major white-collar crime
impact. ) : .

The integrity issue is and will remain the most important one posed by white-
collar crime. Unless such crime ig'more effectively curbed it will eontinue to erode
the moral tone of our society. If it ig believed that large numbers of taxpayers
are able to successfully cheat on their income tax, those who would not otherwise
do o may themselves cheat. If cheating is perceived to be “the real world of
business,” it is-easier to rationalize inflation of an insurance claim or give a favor
to a procurement official. If our people believe that there is broad-seale cor-
ruption and cost inflation in government procurement, it becomes easier to
rationalize false claims submitted to government programs, such as those involv-
ing welfare or agricultaral price supports. If the rewards of cheating in business,
or violating anti-trust or tax laws, are greater than the perceived combination
of detection/posecution/punishment, then no amount of rhetoric will very long
abate continuation of practices which in the past consistently retarded and under-
cut our national policies addressing economie, social, and international issues.
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.’ ‘One impact area which cuts across the dollar/secondary impact issue is that.of
government procurement, on local, state, and fedeial levels, Abuses in t}us
aren present not only an integrity issue, but a dollar issue of substantialrim-
portance, Bid-rigging, false claims, discriminatory awards of cgutracts wkich
are not, justified by some specified government benefit, conficts oZinterest which
may ciiuse totally unnecessary procurements—all these are of major importance

 in g period of relatively infiriites needs but cledrly finite public resources: '

WHAT I8 BEING DONE ABOUT WXEITE COLLAR CRIME? .

' There 18 much tallk about white-collar crime, but less-action in proportion to
the scope of the problem. : :

Our soclety is currently preoccupied with street crime and organized crime.
Tear of erimes such as robbery, burglary, and rape is easily understood. Organized
erime, dramatice sinister, more so because it is largely invisible, seems especially
threatening and ominous to the publie, ‘These crimes have aroused strong legis-
lative Tesponse, epitomized by the Omnibus Crime and Safe Streets Act of 1968
and the Organized Crime Control Act of 1970. . .

., While some I.B.A.A, funds have been directed against white-collar crime since
1973 (after the Watergate scandal surfaced and raised our sensitivity to the
{ssue), it hms been a relatively small but growing part of that agency’s overall
danti-crime effort. : :

Local investigation and prosecution have been impeded. by two basic problems:
(1) lack of resources; and (2) the externalities problem, e.g, many -crimes
victimize people in & number of jurisdictions, and no ope jurisdiction can assume
thé burden on behalf of all those affected.

On the federal level there is a great deal of activity directed against white-
collar crime, but this effort is impeded by structural and resource problems.

TWhite-collar crime enforcement onthe federal level is structured as follows:

Detection of whife-collar erime is, \with some exceptions, in the hands of ad-
ministrative departments and agencies,/Thus prima facie evidence of any crime
must be reported by federal agencies to the U.S. Department of Justice, or to the
Justice Department’s Federal Burean. of Investigation for investigation. In some
instances, howevez, e.g., the S§B.C. or the Postal Service; agencies have. their
own investigative branches which refer cases directly to the prosecutive arms
gﬁ the g.S. Department of Justice in ‘Washington, D.C. or to U.S. Attorneys in

he field.

Most detection is reactive, in response to complaints: Some is proactive, as in
the case of those S.B.C. activities whieh involve monitoring market activity
or corporate fillings for signs of violations, Other government personnel conduct
audits, e.g, of defense contractors, taxpayers, ete, but except in a few rare
instances (usually to be found in LR.S. or the S.J.0.) agency enforcement offi-
cials are prone to ‘avoid considering cases for criminal prosecution. Agents or
auditors alert to eriminal issues lose their zeal in a climate of discouragement and
delay, or in the course of administrative and civil settlement negotiation.

Investigation is conducted administratively within federal agencies and de-
partmeits, and by the Federal Bureau of Investigation, While levels of capability
vary, they are often quite high'but nevertheless have potential for improvement,
It should be kept in mind that the arena for investigation is limited by lack
~of funds, parameters of investigative authorizations, red tape, and concerns

about whether and how invesgators’ work products will be received by prosecu-

tors who have discretion to prosecute or to decline prosecution.

Prosecution (eriminal) is invariably conducted by U.S. Attorneys and U.S.
Department of Justice attorneys from the Criminal, Tax, Anti-Trusi and Civil
Rights Divisions, Where a case is not strong enough, or where discretion has
been exercised agninst eriminal prosecution for a valid or less justified reason,
the same kind of case may be prosecuteg civilly or administratively by other U.S,
departments agencies, - : ‘

. Deteetion, investigation, and prosecution operate under very real constraints
which: derive from problems of legal jurisdietion, lack of resources, and en-
forcement policies.; For example, consumer protection is relatively uncoerdinated
on the federal level, with responsibilities placed in a long list of agencies and
departments. Many of these agencies and departments have simultaneous re-
spousibility for policing and also assuring the economic health and public con-
fidence in the enterprises being monitored-—with all the conflicts posed by such
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<dual responsibility. Anti-trust enforcement is divided between the U.8, Depart-
ment of Justice and the F.T,0, with each alternately assuming the lead, Sheer
chance may detérmine whether a merchandising fraud operator will: be dealt
with by the ¥.7.C., where a cease and desist order ig likely after many years,
or will ba e¢rimindlly thdicted and exposed to a possible prison sentence as a result
of action by the U.S. Department of Justice, It should be noted that the FVT.C.
has shown great ingenuity in using tools at its disposal, and this comment should
not be taken as a criticism of the F.T,0. Rather, it i{s the nature of tlie un-
coordinated response to the white-collar crime problem which must give us
coricern, ~ ) R

Policies are of key importance, Not enough is done by the federal government
in contract renegotiation procedures to recapture excessive profits, or to utilize
renegotiation audit procedures to unearth indications of -procurem¢nt. fraund.
Audit ond compliarice activities within government programs unfortunatelye
¢ften zequire that numeérous review oand edministrative hurdles be overcome
before & case is referred for criminal prosecution or eivil recovery..

How we make resources available will otten deteimine whether ve mean what

we say about fighting white-colldr crime, Audit operations of ILR.S; and the
Tnforcement Division of the 3.E.0, as well ag the Anti-Trust Division of Justice
ave customarily strapped for funds, assitndtion which must convey unintended and
undesirable messages not only to taxpayers, the securities industry, and potentinl
anti-trust violators—but also to the attorneys and accountants who represent
and gdvige them. L5 o 3 o ke

It i not unusual to hear the judieiary eriticized for applying different punish-
ment yardsticks to white-collar offenders, as comprired to those who commit com-
mon crimes, Thig criticism is valid, but tlie responsibility must ‘be shared. The
courts do no more than reflect the existing overall climate of tolersnce toward
svhite-collay erime, ag evidenced by legislative, executive, and private policies in
this area. o )

The issue of private enforcement is rarely addressed in considering svhite-
collar erime. Large corporations and smaller businesses spend hundreds of mil-

. lions of dollars each year on internal audits which could do more (as our courts

have recognized) fo deter aid unearth white-collar crimes. The U.S, Chamber of
Commerge, the insiirance industry, and other spetors of the business community
have mounted investigative and educational programs directed against white-
collar crime, The enforcement value of all this is. limited by the reluctance of busi-
ness to refer cases for eximinal Frosecution, except in instances where no inglder
is eulpably or negligently involved. Corporate officers and their auditors are con-
cerned about their images ag competent managers (in the eyes of public and stoclk-
holders) if they Are seen to have allowed their companies/zo be defrauded s they
wvorry about liability in lawsuits brought by stockholdersgh the grounds of their
negligence, In more than or=-nstance the fault can be placed at high levels, ywhere
corporate officinls are involud in conflicts of interest, taking of commercinl bribes,
and dealing in corporate stock on the basis of inside information, With respect to
these crimes enforcement is limited to detection by happenstance or the vigilance
of a-particular agency. . B i e
Interngl corporate corruption is a desert area of enforcement—and if there are
doubts ahout this statement,.consider how much less we would know today about
“laundering of funds” and:major secret offshore bank accounts if it were not for -
the vigilance of a guar@«t the Watergate Building, It should be kept in mind that
a program in which gévernment and private indostry find common ground in
;oopemting against white-collar crime can only benefit both large and small
usginess. i - - .

WHAT 18 AN EFFECTIVE AND APPROPRIATE ROLE FOR :fHE FEDERAi- GOVERNAMENT
. 1N CoMBATING WHITE-COLLAR CRIME? . B

Most white-collar crimes are carefully planned and executed. They are not
committed on the: spur of the moment, or in the heat of passion. Therefore they"
aref far move appropriate subject for detervende than are common crimeés, ’

An effective federal policy against white-collar crime should ‘involye these
components : R L : . LT .

Setting and enforcing standards of integrity in the operation and conduict of
federal husiness, infeérnally, and externally in dealing with: the private. sector
{ie./ in procurement of goods and services).. . . - . o o
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Analysis and reorganizaﬁon of: federal eﬂ:'orts to detect 1nvest1gate, and pros- .

ecute white-collar erime—and provismn of resources needed.

figiglative changes to malke thﬁe-collar crime’ unprofitable for “husinesses

which are eollaterally but not pumarny involved in stich activities. -
Provigion of suppiementary selvrces and faelht‘es' to local and state law

. enforcement agencles.

These elements are stated generally, and will have to be xmplemented ‘bg spe-
cifie policies, As a “cafeterid line” of possible 1tems m 1mp1ementat1on of these
clements, the following should be considered :

J. Rationalization of the hodyepodge: -of complwnce actw«.tzes within the

| Federal Government,
“Tvery federal department and agency polices itself and its programs, usually

© through its general counsel, complmnce division, or an mspector general. Each

stich activity should be rev1ewed to determine whether it is operating (a) to

" fichieve uniform federal integrity goals, and not mexely internal agenicy objectives,

and -(b) whether’ "investigations are efficiently initiated and their findings. trans-

_mitfed rapidly through unimpeded channels to prosecutlve agencies,

2. TRaiionalization of ﬂmctions within the I'edﬁral ‘Government.
Consumer 'protectmn is the responsibility of innumergble departments and

‘ agencles banking agencies; H.U.D., H..W., the Postal Service, Commerce, F.T.C,,

C.A.B., Consumer Product Safety Commission, Agticulture, ete, Consumer pro-
tectmn funections and other department and agency functions should be carefully

reviewed to determine whether there are conflicts between duties to those.being

regulated on the one hand, and ¢consumers on the other. The nature and.character
of the interaction of these departments and agencies with one another, and with

_the I.B.T. and the U.S. Department of Justice should sxmllarly be erammed Com-
parable analyses can be made in other white-collar crime areag, such as tax and
:mtl-trust enl!mcement, and with- respect to fede1a1 procurement of goods and

services:

80 Aaministrative and legislative chcmges

Statements of publi¢ policy, followed by incernal directives; can have maJor
impaet. Much of the federal bureaucracy dealing with enforcement matters has
always beeh responsive to any signalg that the Executive Branch really means
busmess, dnd will act vigorously whex called upon to do so. : :

Releasing such energies. within the federal government will have salutmy

~ external effects. Tor example, a policy of stringent eriminal (and civil) enforce-

ment directed against those corporate expense accourts whleh are merely dis-
guised compensation, and against internal corporate corruption, will help to

" change the “everybody’s doing it” climate, and encourage 1ntegr1ty rather than

¢ynicism within both the privote and puklic sectors. :
Statutory tools must alsoe be re-examined. A start has'been made on mcreasm~

- penaltieg for anti-trust violations, for eéxample, but there is much distance 10

travel along this same route. Victims of white-collar crime should be given greater
aceess to evidence colleeted by federal investigators. The. frequent use of nolo
contendere pleas by large corporations should no longer ‘be:-permitted to operate
a8 a barrier to'such assistance by sealing information in government files. Statu-
tory remedies should be reviewed to ensure that eriminal enforcement is not side-
tracked by the availability of alternate civil or administrative remedies which
give enforcement officers an “easy way out”—-and thus tell offenders that penal-
ties are just a cost of doing business.

Material resources, as recognized in federal budgets, must he mcreased It'has

' }frequently been demonstrated that every dollar spent-in enforcement pays for

itself many times over. The commitment of more resources to-these tasks will
convey the message that white-collar crimes W111 no longer: be tolerated in either
the private or the public sector.

-4, State:and Tocal: law enfm cement agencws dealmg wzth wmte-collar crime

should . be ‘supported through the provision of servicds amt empertwe
*-The federal government copes with a broad compass of’ whlte-collar cmme
problems, both gepgraphically and in terms of kinds of ¢rimes. Local jurisdictions
will rarely be able to Support needed banks of expertise, e.g., accountants, tech-

hical e\perts, health.cdre program analysts, and investigative specmhsts required | °
for the broud range of violationy which nevertheless afféct them loeally. They

o
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will rarely ‘have the mvestlgahve or pnosecutive maﬁpower to devate to complex

‘cases without injuring their capabxhty to cope W,lth common crimes W’hich are

of first pnonty ‘to their citizens::

It should- therefore he: Iedel:nl policy in all areas to develop cmtena for provi-

sion:of more support. Services to local law enfircement agencles denling ‘with
white-collar crime, Proyigion of ‘gervices is less likely to be wasteful of dollars
than-are general financial subsidies. There are ample precedents for this in the
VB.L’s erime labomtories, in Postal Inspeciion Service assistanceto local fraud
prosecmtors, and ‘in’ the broad range, of. mvestigatxve, analytic, and .advisory
servieés provided by the S.E.C, to locil agencies enforeing state securities laws:

Heretofore such- policies have been a ‘matter of federal ugency policy option;”

implemented by paring already limited resources for this purpose. Such peolicies
should be clearly stated and’made applicable t6 all federal agencies. They should

e

be iustitutionalized ag line items in departmeut and agency budgets. The benefifs-

; -will be many. At relatlvely low cost, broad and overlapping state and federal

policy objectives will be gdvanced, coordination of effort.will minimize the impact
of eseidpes from one: juiisdiction. to another to vmmmxze the public; and: 1t will
meaningfully convey the message that the integnty ‘of .our: dealings Svith ‘one
anothier is:a common federal-state-local problem.. .
. I have sought in this testimony te malke the point that the test of our nation’s
commitment to 4 climate of integrity is what we will do about the harm that is
/done to our people and our community by lies, fraud, deception and concealment
‘of the truth in the private and public sectors. There are major and important

. subissues, such as discrimination in law enforcement, and dollar costs levied:on
" -the public and private sector by white-collar erimes—but these are reflections or

consequences, not causes. Analysis' and rationalization of our<legal and -enforce-
ment structure, disincentives to successful efecution dand concealment of white-
collayr erime, and remedies for v1ct1ms of such cmme, should b the major areas
of concern for this Subcomm1ttee o :

TESTIMONY OF HERBERT EDELHERTZ DIRECTOR LAW & JU ST.LCE

STUDY CENTER OF THE BATTELLE HUMAN AFFAIRS RESEARCH -

+CENTERS, SEATTLE WASH O

Mr. DDDLHERTZ. Thank you, Mr. Chalrman o a
During the past 20 years, I have had an oppcrtumty to v1ew the
problem of white-collar crime from many perspectives: as defense
counsel, as a legislative special counsel,:as a sipervisor of programs of

prosecutlon in: the U.S, Department- of Justice, and . as director of .
Federal - intergovernmental task forces: to review the integrity of.

Government agency programs, and, finally, in managing research and

policy planning efforts dealing Wlth the mvestwatlon and prosecutlon :

of white-collar crime. ;%

From my discussions’ with. your counsel it is clear: that thls sub-
committee is embarkmg on the development of a long-range examina-
tion of white-collar ¢rime issues whish, will address’ the character of

white-collar crime, the actors—that i is, the. offenders’and enforcement»
~ agencies in this arena—and the harm inflicted on our society by such

crimes ; also, the character and efﬁcacy of public.and private reme.hes

des1gned to cope with this kind. of activity. It’s clear that the ultimate

objectives of this hearing, ‘which must be to protect.our- society from

_white-collar crime and, no-less mportant to' provide meaningful -
recourse to victims, can only be aclneved thrmwh the adoptlon of such i

abroad })erspectwe. :
-"This
white-collar crime is difficult to define and, in opemtlon is often indis-

tmomshable from leoutlmate wctnuty The ha,lm mﬂlcted by it can

4

o

arger view is partlcularlv nnportzmt to vour task because"

@
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sometimes be exposed. only ‘by a painstaking and time-consuming
‘removal of layers of covers. AT '

This subcommittee faces the same challénge encountered by enforce-

. Ient agencies themselves, To understand and to deal with these crimes -
- and related abuses—and I stress related abuses, because of the shadings

between eriminal and noncriminal activities in this area—to qeal»with
these will involve an exercise which can only be compared to an

archeological ‘excavation: the tombs are carefully hidden and con-

structed with fake passages and antechambers to divert the search.
"The search itself isso laborious and complex an effort that it can easily

- déstroy the trail it seeks to follow.

I respectfully suggest, therefore, that as-you cast a broad net of
inquiry through the coming- months, you examine all the witnesses

~and the information coming before you with respect to a common

series of issues or questions. , ~ N

Somie of the kinds of questions whith should be addressed to your
witnesses-are outlined in your opening statement, Mr. Chairman ; other
questions which mightbe considered—and I just give these as sugges-
tions—-are the following: R g

the private and the public sectors? I stress the private sector because
that is very often overlooked when we talk about white-collar crimes.

‘What are the impacts of the behavior being described, measured nof,

only in dollar terms, but in teyms of human suffering snch as the sub-

“vorsion of destruction of social benefit programs and frustration of

individual human aspirationg? This issue of loss of confidence in pro-
grams, is extraordinarily important with respect to such matters as
the impact on health programs, and medical frauds with respect to vie-

(L

- tims such as the elderly who, when once defrauded, cannot recoup by

- going back into the markstplace. -

- ag nationwide impacts. And yet the Federal Govérnment msy operate’ ’
- with a response which can only be analogous to a zone defense in sports;
- without coverage in hetween its chosen areas 6f response. -~ * .

because of lack ‘of coordinati

Another question might be: To what extent do our laws, and the
agenicies established to enforee our laws, offer incentives to behave law-
fully and disincentives to unlawful behavior? In other words, are
sanctions often just a cost of doing business? T

~are the resources dedicated to prevention and enforcement reasonably
‘proportionate to the harmipflicted or losses suffered? =~~~ ==

" Ave thers white-collar crimes and related abuses which £all betwéen
the cracks because of jurisdictional lines—State, Federal, local—or
on along functional lines—police, inves-

* tigative, regulatory, prosecutive, judicial #-

I think it’s important to note here' that, while lécal enforcement
may be closest to thé problems, or the local level the agencies are
hindered—very seriously hindered—bylack of resources to'deal with
hem. We know that the Fedéeral Government to & very large extent
focuses on’these problems’because they seem to very often emerge

[

- With respect to functional problems—betwesn kinds ‘of afg*éncies,

- you will find that different agencies have different objectives and are

et

ot

" To what extent does white-collar crime lbgha‘vi‘()r 5descr';bed‘to ‘yog{f '
Subcommittee affect confidence in the integrity of onr society, both in

With respect to each offense area described to your" subcommittes, -

w



evaluated differéntly. For example, fegulatory agencies may: be in-
~ volved in monitoring and protection, and yet may be very much con-

cerned and protection, and yet may be very much concerned about the
- health of industries rather.than prosecuting or enforcement. The po-

lice, for example, when they get into the white-collar crime area—
; or mvestigative agencies—may be evaluated on the basis of the arrests
o theyjmake',*xatherfthana the ultimdte outcome of the work they do. -
. You will find that there is often a very serious conflict between help-
Ing victims, and initiating prosecutions for the purpose of achieving
- deterrence. Every prosecutor in this field knows that he may yvery well
- be able to achieve restitution for the victims of a particular offense;
but that the cost of helping particulan victims may be forgoing a crim-
. Inal prosecution which may protect future vietims. This is a most
. seripus dilemma fora prosecutor.. : =~ . - SH ‘
- Another question would be: Is responsibility for containment of
white-collar erime now appropriately divided between the Federal,
State,local, and privatesectors? ©~ - . : ,

. Is the business world currently meeting itslegal and ethical respon-
sibility to deal with internal corruption—an extraordinarily serious
problem? If it is not meeting those responsibjlities, why isn’t it? If it
18 ;mt meeting those responsibilities, how can it be encouraged to do
50% DT : : , , e

Ts the public well gerved by the current legal system, in which iden-
tical white-collar criminal behavior may optionally be dealt with
‘through civil; regulatory; and criminal processes? We have created o
whole network of alternative operations. For example, the Federal
Trade Commission deals on a noncriminal level witlrthe same kinds of
frand in the marketplace which is the subject of Fedleral and State
L prosecutions. Sometimes it may seem almost inappropriate to take
e the long, hard.criminal route if there is a regulatory route available.
SR ~Are Government programs which involve procurement of goods and

services, or the dslivery of benefits, cavefully scrutinized at the: design -
stage, when they're being put together, to maximize compliance and
als% tzo maximize the likelihiood that frauds will be surfaced and dealt
When a social benefit program is put together, there is s very laud-
L able stress put on the ‘delivery of benefits. The managers, the people |

2 who put these programs together, want to deliver those benefits. Com-.
_plance is very often wrongfully regarded as policing rather than as

part-of planning to achieve objectivés. Even though the best policing

may be good management: planning, the net result may be inadequate.
contrél, cheating beneficiaries and the taxpayer: = =+ : '
With decent planning there may be no need of a lirge-scale Gestapo -
to.watcleeverything that’s goingon. = .~ +. o C
Another kind of question: Is adequate information about white.
collar crime currently being collected in the public and private sectors

to support assessments of the problems posed and the adequacy of ,

preventive, defection, 4rid enforcementefforts?. - ... o

. There does not: exist a decent body of information on the yv:'txnl)':),c:t","~ of
~ - awhite-collax crime or any -decent statistics, notwithstanding the kinds
" ‘of:charts,and the kinds of tables that have been presented to this sub-

committee, There is no good data base to support; policy planning and ‘

e
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enforcetuent for crime. prevention and protection of the public, for

setting of priorities, or for budget justifications for governmental agen- .

¢cies active in thisenforcément aren.

* Mr. Chairman, if you can use a series of q.uestibns of the kind you

have already prepared, and the kinds that I have tried to formulate
for this committee, I believe it will help you to develop a focus which
will contribute to the‘le%islative"objectives ‘of this subcommittes, to
the education of the public—whose understanding and support-is es-
sential to any white-collar crime containment program—and will also

‘agsist law enforcement agencies by providing them with added per-

T

spectives on their own efforts. -

 White-collar crime has been with us ‘for?a,i Very, very long time, Tt

can certainly compete for the title of the “oldest profession.” Ancient.

tablets unearthed in the Middle East make reference to fraud; there
are biblical references to frauds involving weights and measures; com-
modity futures frands were noted in 16th century Europe, and manip-

“ulations of shares of stock goes back to at least the 17th century. -

Our own history is replete with instances of fraud and commercial

- bribery, resulting in much current legislation as ‘well as the establish-

ing of regulatory agencies at local and State, as well as at the Federal

 level. -

Nevertheless, it has only been in the last 2 or 3 years that the
white-collar crime issue has been raised to a high place in our list of
national priorities. This new priority undoubtedly responds to a public
mood evidenced by such surveys as the February 1978 Harris poll in
which 89 percent .of the public responded that what they want the

- Congress to do more than anything else was to .do something about

corruption in-government—and in large measure, that’s commercial
bribery. ‘ - ' ‘ ‘ v ‘
One might conclude that this new priority status reflects some

_greater incidence of white-collar crime suddenly descending upon us.

More likely, the explanation is ‘that a series of highly publicized
events—Watergate, corporate bribery of foreign government officials,
the demonstrated fraud potential of computers—have created a new
public awareness of what has always been with us. :

I respectinily suggest that this new public awareness may not have

long-range staying power but that it nevertheless does now provide

a great opportunity to make 4 meaningful and lasting cortribution
to contain E(m't of white-collar crime. AR :
Such cuatainment can only be realized through legislative and

structural changes in the ways in which our institutions, public and

private, deal with white-collar criminal behavior, and from the de-

velopnient of ongoing processes for gathering relevant information

- which will support budget justification for resources to support con-

tainment activities. :

I stress the need of information, Mr Chairmim, to siipporfbudget ’

justifications. The Pentagon, for eaxmple, has a very well-organized

- system for showing its needs, but in an area such as white-collar crime

enforcement, there is-1io comparable serious systematic way to pull

tagether the kinds of inforimation that are needed to structure the

- same kinds of budget justifications, to show alternatives,.to show

cost-benefit analyses. ¢ -

L
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These are areas which are very: much overloolked. s ,
I recognize that white-collar crime is a Very complex ﬁeld Whele :
there is much confusion, but I suggest there is'as:much confusion in
other areas of our nat1ona1 hfe, as Well Where atbempts of this kind
are being made,

‘What is called for, qmte obwously, is the development of a 1%51011&1
strategy for coping with—or perhaps I might say, for containing—

- white-collar crime and related abuses; a strategy swhich will incorpo-

rate the activities of private and pubhc agencies ackivein'this field. .
. There are steps currently under way to explore how such a national
strategy can be developed and implemented, and I hope and expect
that these hearings will make a contrlbutmn to this effort.’

Hayving made these preliminary remarks I would like to make some
general observatlons about white-collar_crime, It may be helpful to
do this in the form of answers to a series of questions.

‘What is white-collar crime? Who commits white-collar crime ? What
harm is done by white-collar crime? What is being done about white-

collar crime? What is an appropriate and effective role for the I‘ede‘ral o

Government in tombating or containing white-collar crime?
First, as to what it is: White-collar. crime is a widespread pattern

A‘ of ant1socla1 behavior which is financially or materially motivated

and affects personal, business, and governmental transactions at local,

national, and 1nternat10na1 levels. %t is observable in Socialist coun-
tries no less than in- those that operate under the free enterprlse
system..

It may be a uniquely difficult form of deviant behavior to deal with
because our social and legal structure provides a framework in Whlch
white-collar offenders can rationalize and justify their acts.

- The search for a definition of white-collar crime has been a fertile
area for academie, almost theologlcal dlsputatmn I respectfully sug-
gest that to much effort in the definitional area may be a blind alley

for this subcommittes to pursue. This is not to say that definitions =

should be ignored ; they are 1mporta,nﬁ but too much e:ffort in this area L

can be a barrier to productlve inquiry. :
T have suggested a definition Whlch T believe is best orlented to the

planning and design of measures to deter, mvestwate, and plosecute o

this kind of crime. - ;

I would call it: An ﬂle«ml act or series of illegal acts comnmitted
by nonphysical means and by concealment, or O'uﬂe, to obtain ‘money
or property, to avoid the: payment or loss of moneysor property, or
to obtain business or personal advantage. ,

These crimes fall into four general cateaones that T su«rgest can ‘
be tied to motiyations:

" The first is what I would call ad hoc violations—things that mdl—
viduals do on an episodic or occasmnal ba51s to: ach1eve some partmu—
lar_personal objective. .

. Example might be a tax fraud or welfare: fraud The usual vmtlm ,
JS local, State, or ‘Federal Government.

The second is a category that T call abuses of trust which are com-
mitted by fiduciaries or- people who have a trust of some kind: the
receipt of a bribe or favor to confer a benefit-would-be- example of
violations of this type. Individuals, busmesees ‘or c'o"ernments are
all v10t1ms of such crimes. 7 i




16

The third would be collateral business crimes. committed by busi-

- nesses to fulfill their primary and otherwise legitimate purposes, Ex-
. amples would be antitrust violations, the 'use of false weights, and

~ sales misrepresentation, The vietims here would be the public and the

o

~ Goverriment—the public in the sense of individuals. . .

There is g, fourth group which I believe is quite different from any
of the others, which include a whole group of con games which are
committed: for the sole purpose of cheating vietims. Examples would

- be charity frauds, land sale frauds, and the sale of worthless securi-

Who commits these crimes? - . SRR

They are committed at every level of society and in every area of
activity, . . NG e s

Since the purpose of white-collar-crime is to obtain money or some
personal advantage to iwhich one would not otherwise be entitled, we
are really addressing some very basic human motives. These crimes

ties—and a ‘whole range of business opportunity frauds. .

are really more insidious because the people who commit these crimes

have ways of rationalizing them, | : L
One of the most-difficult challenges in prosecuting white-collar-
crime criminals is often the fact that they do not consider themselves
criminals. In some sense, society may have told them they are not.
They are doing things that are, in their own gyes, part of the regular
course of business. S . o
- These rationalizations, by white-collar criminals, would fall into
four general categories: : , :
One would be that what is done is not & crime because the acts
involved don’t resemble street crimes, the kinds of crimes you read
about in newspapers, ' S

»

A second rationalization is that the wrongful behavier is justified

" because the Government doesn’t really understand the marketplace

and wouldn’t really be passing these laws and making' these things
crimes if the Government really understood what was going on, or
if the public really understood what was going on. Co

-~ Mr. Conyers. Counsel, we hear that rationalization in our over-
sight hearings in theé Government ‘Operations -Committee on CETA
programs. This week we were 1 Chicago, and the business representa-
tives were complaining to us that if we really knew how business
operates, we would put together manpower programs that would be

more consonant with business”aims and would give them less red-

‘tape, would stay out of their affairs and give them more discretion.
That’s & more recent example forcefully brought to my attention.

- My, Evevaerrz. Mr, Chairman, sometimes those who advance thoge
arguments may have a point, but I find those arguments are much
myre persuasive wlhen they are iriputs to the formulation of Govern-

ment programs tather than when they are being used as an alibi or

excuse by those who violate the laws and are charged with violations.

A third rationalization is that. there is.a-heed—for example, that
‘the victim needs the money. Examples wonld be unlawfully deferring

tax paymerts to get a source of -operating: capital for a business, or
making a frudulent claim for welfare payments ‘to supplemeént an
inadequate ingome. - TR R T e G T S e

. ..And last but not least is one’of the most troublesonie of the ration-

¢ alizations, which is that “everyone is doing it”—“everyone else is do-

.
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ing it, » Examples would be commercial bribery ahd‘clyeziting on taxes.
This last rationalization goes to the very issue of the integrity of our

society. If these kinds of -offenses ars allowed to go forward wm-

punished, unsupervised, unwatched, there is a positive encouragement
for violations. P o S ' R
We also find that white-collar-crime violations are committed by

the Wé’iblth{ and by the poor, by large and small business, in the private
sector and by Government employees.

Before e too harshly indict our society, we should keep in mind
that over the years we have blurred distinctions between illicit- and

illegal behavior in this area. This blurring has developed gradually
over time. Illicit behavior can-often be perceived to be less so when
society looks at it quite tolerantly by allowing a lack of adequate en-
forcement of existing laws; making the same act the subject of op-

- tional criminal or civil action; by treating white-collar offenders more

leniently ‘even after criminal prosecution and convietion; and by

. Inadequate concern to provide remedies for the victims of white-collar

crimes. S s 2
Whatharm isbeing done by white-collar crime? - :
. 'The impact falls into two categories, in dollar terms and secondary
impacts, that is, those which are not measured in dollar terms but
which affect the way people live, their quality of life, the operation

&

of businesses, the effectiveness, efficiency, and fairness of Government

programs, and on public trust in our Governmert and  private
institutions. iy B -

‘Dollar losses are in many vespects-probably far greater than thoss

which generally are shown when the numbers are put together. As I
looked at the chart that has been prepared by this committee with
respect to computer-related crimes, I see 4. figure in excess of $128 mil-
lion a year. I don’t know exactly how those figures are put together,
but one of the very interesting things is that there have been almost
o computer crimes of any significance that have come to light except
swhen a scheme has become topheavy, which may ‘only mean that the

eople who run them don’t have adequate skills to run them as efficient-

v, perhaps, as someone else would; or they have been discovered when
someone became sick or someone got frightened and blew ths whistle.
If; in fact, most of the convictions in this area are those which have
been discovered only fortuitously, how much else is out there, perhaps
being committed by people who are far more skilled than those whe}
are being caught? ~ - - : ‘

There are many estimates of white-collar-crime dollar losses heing

made, and I doubt that any of them are.more than rough guesses.
They range from a low of $3 million to $60 billion a year in United

States alone, depending upon what crimesare inolpde& in the estimates ¢
and how analysts project actual losses from the ‘domparatively small

number of instances which are detected..

If one includes, for example, gnesses about the costs to “consumers
and business competitors from price-fixing and other antitrust vio-
lations and losses to Government from possible tax fraud, many of

which are in gray:areas of law enforcemeny) it is easy to make projec-
tions—and T mean guesses by that word—at or even above the upper
limitsof current estimates. RN \
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.. If one confines estimates to criminal cases ,sucéessfully ‘prosecuted,

the measurements of monetary loss are likely to be énly a small pro-

portion of the higher figures. Whatever the basis used, it can be con- -
fidently stated that monetary losses from these frauds dwarf into in- -

significance direct monetary losses stemming from common.crimes::
Ir. Chairman, it may.be a mistake to 1pake these comparisons,
because the impact of a mugging is far greater than the few dollars

- taken from the victim, when one considers the victim’s. personal

trauma, for example. I think that the problem with respect to-white-

collar crime and its impact can stand on its own two feet. But if one ‘

. mm&to look at impact, orie might consider, the fact that if you are
shot inxthe shoulder or-if you are struck in the course of a mugging,

o

_ you can. réegver; but the history of white-collar crime is repiete, for

example, witixelderly people whose life’s savings go down the drain,

who cannot go back into the marketplace and reestablish themselves

economically and then have to go on charity, become a burden on their
hildren, or see the entire balance of their lives destroyed. - - -

" Now, which is the greater impact? I think these are the kinds.of

things we can look at. - : X
These secondary impacts, I believe, are far more significant: than

mere dollar losses, no matter how great, because they go to the very

_ heart of the issue of the integrity or our society, and to that confidence
“in our private and public institutions which is essential to theif use-

fulness and effectiveness in serving the public. - .
Patterns of misinformation, deception, and exploitation found in
white-collar offenses can cause severe public. anxieties and resent-
ments. The aged, as I have indicated, are-a population especially and
cruelly affected. : P v S
‘Minorities, too, are disproportionately vulnerable in this area.
In its investigation of the Watts riot, the McCone Commission heard
recurring testimony of alleged consumer exploitation in-gouth central
Los Angeles. Not just these particular segments of society feel them-

selves abused ; middle-class persons increasingly seem to feel victimized

by consumer fraud and other forms of economic exploitation.

- There are other indirect consequences from which flow white-collar
crime. There are substantial negative effects on economic development,
and loss of public trust in established processes and institutions.
Banking abuses may dry up the flow of credit to small businessmen and
minority groups. Credit abuses divert funds from Jlegitimate outlets.

- TFailure to regulate financial markets effectively has an impact on

economic growth and on the stability of private, local; and State
government pension structures. ‘ , ‘

Many social and economic programs are disproportionately vulner-
able to white-collar crime because the Jack the powerful constituencies

. and infernal protections of more established public enterprises. Very

often, Mr. Chairman, a social benefit program is not téxribly popular.
There are few lobbyists coming to legislatures to press for them, and

when there is a program fraud you will see a classic example, of “Any -
_stick will do to beat a dog.” : '

A §50,600 fraud in a billion-dollar program may very well serve
-either to gut such a program or to harrass it to the point where it has

- toadopt ways of operating which may very well be quite disfunctional
- and interfere very, very seriously with the delivery of benefits.

o




Otherindirect impacts of business crime require your consideration.
- Violations of antitrust laws, as you have noted, raise prices; they .
s alsodistort the shape and direction of our national policies in support
of the kind of.free enterprise system we choose to operate under—
~denying entry to the market for some and rigorously confining the -
“competition role of others. - , S o
‘Tax.violations shift tax burdens, Commercial bribery not only in-
o ~juxes the competitor who seeks to operate ethically, but also promotes
Ly \gsh%zjla,r -unethical behavior and creates national and international -
: ‘nriblems, as in the Lockheedicase. = . SR
. _Enforcement practices which result in relatively stern prospective
. aiid sentencing action against the crimes p*the poor, as compared
§ to enforcement patterns againgt white-collar crime, create a heightened
: sense of unfair discrimination in law enforcement which may, in fact,
: promote lawlessnéss and violence. P R
I ~~  Last but'not least, the drive for advantage to the commission of
white:collar crime corrupts our public institutions, not only through -
; direct subversion of public processes but also through more subtle
Lo - activity, such as concealed donations of unlawful political contribu-
{ ‘ tions. The corruption of government and its.functions is a major
. white-collar crimeissue. = ... o co
One impact which cuts across the dollar—secondary impact issue is
that of government procurement on lpcal, State; and Federal levels.
You not only have an integrity issue here, but a dollar issue of very,
very substantial importance. : : -
.. What is being done about: white-collar e¢rime ¢ It’s a very, very com-
~ plex point. There is much talk about white-collar crime, but less real -
action in proportion to the magnitude of the problem. Local investiga-
tion and proesecution have been impeded by two basic problems: Lack
of resources; and the externalities problem—that is, many crimes
victimize people across a number of jurisdictions, but no one jurisdic-
; tion can assume the burden on behalf of all of those affected. i
‘ _.On the Federal level, there is a great deal of activity directed
‘ against white-collar erime; but quite clearly, this effort, too, is impeded
by structiral and resouree problems. - - , ,
Policies are of key importance. Not enough is done by the Federal
Government in contract renegotiation procedures to recapture exces-
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Pk sive profits or to' utilize renegotiation audit procedures to unearth
P indications of procurement fraud. Audit. and complisnce activities:
within Government programs, unfortunately, often require that nu-
' merous review and administrative hurdles be overcome befors a case is

referred for criminal prosecution or civil recovery. - o
How we make resources available will often determine whether we
mean what we say about fighting white-collar erime. -~ -~~~ "
It is not unusual to hear the judiciary criticized for applying
different punishment yardsticks to white-collar offenders, as compared
. to'those who commit common crimes, I believe this criticism is valid.
But the responsibility must be more broadly shared. The courts dono -
more than reflect the existing overall climate of tolerance toward
white-collar crime, as evidenced by legislative, executive, and private
policies in this area. : R IR P il
The issue of private enforcement is rarelv addressed in considering .
white-collar cr%me. Large corporations and smaller businesses spend’,
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hundreds of millions of dollars each year on internal audits which
could do more—as our courts have recognized—-to deter and unearth
white-collar crimes. The U.S. Chamber of Commerce, the insurance
industry, and other sectors of the business community have mounted
investigative and educational programs directly against white-collar
crime. The enforcement value of all this is limited by the very real
reluetance of business to refer cases for criminal prosecution, except in
cases where no insider is culpably or negligently involved. .
Corporate officers and their auditors are concerned about their
images as competent managers in the eyes of the public and stock-
holders. If they are seen to have allowed their companies to be

defrauded, they worry about liability in lawsuifs brought by stock- -

holders on the grounds of their negligence. In mird than one instance
the fault can be placed at high levels, where corporate officials are

- involved in conflicts of interests, taking of commercial bribes, and

dealing in corporate stock on the basis of insider information.
- With respect to these crimes, enforcement is limited -to detection by
happenstance or the vigilance of a particular Government agency. I
suggest that internal corporate corruption is a desert area of enforce-
ment—and if there are any doubts about that statement, consider
how much less we would know today about the laundering of funds
and major secret offshore bank accounts if it were not: for the vigilance
of a guard at the Watergate building. : ,

A Tederal policy against white-collar crime should involve these
components, in my view: , _

Setting and enforcing standards of integrity in the operation and
conduct of Federal business, externally—that is, with others—and
Ainternally. ’ o -

It should invalve analysis and reorganization of Federal efforts to
detect, investigate, and prosecute white-collar crime—and provision of
resources as needed. Tt should involve legislative changes to malke
white-collar crime unprofitable for businesses which are only collater-

. ally but not primarily involved in such activities,

*

* " Supplementary services and support facilities, analogous to that
which the BT crime laboratories offer should be provided to local
and State governmental agencies, ~

T have stated these elements generally, and they have to be imple-

“mented by specific policies. As a “cafeteria line” of possible items in

implementation of these elements, one might consider the following:
Rationalizing the hodgepodge of compliance activities-within the
Federal Government,; rationalizing the various functions—prosecu-
tive, investigative, regulatory—within the Federal Government, and
the interactions between these functions; State and local enforcement
agencies dealing with white-collar crime should be supported through
the provision of services and expertise. o e A
- T'have sought, in this testimony, Mr. Chairman, over and over again
to make the point that the test of our Nation’s commitment fo a
climate of integrity is what we will do about the harm that is done

. - toour people and our community by lies, fraud, deception, and the con-

cealment of truth in the private and also in the public sectors. There
are major and important subissues, but I think these are the most im-

- portant issues, together with that of affording remedies to the victims

of white-collar erime.

)
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+ -+ Thank you,Mr. Chairman. : P L

Mr. Coxyers. Thank you, Mr. Edclherts, for a very seminal open-
ing statement. We are grateful for the attention that you have given

the committee and for your careful preparation. ‘ . .
‘We have questions, but we are,%oing to agk all three of our wit-
L nesses to make presentations, and then we will have discussions with
. _ the subcommittee. , » SRR

I would like, next, to call Prof. Gilbert Geis, professor in the pro-

gram of pocial ecology at the University of California at Irvine, co-

editor of “White-Collar Crime” and a leading authority on white-

. collar crime, one who has spent a great number of years in this area

and published extensively on this subject. His expertise is well known.
We also appreciate your prepared statement, wluch(fwﬂl be in-
corporated in full at this point in the record, and we’ll {;lloy you to -
proceed in your own way. , ; S

v

N

~ [The prepared statemert of Mr. Geis follows:]

- X STATEMENT OF GILBERT GEIS/ PROFESSOR, PROGRAM IN S001AL HCOLOGY,
UNIVERGITY OF CALIFORNIA, IRVINE -

Speaking at the 100th anniversary meeting of the Los. Angeles Bar Association
last month, President Carter used the imprimatur of his office to signify white-
collar crime ag a paramount social and economie problem. There was uncon-
scious, or perhaps deliberate, irony in the fact that the President's stress on
white-collar crime appeared in a speech that primarily was a critique of the legal
profession, “We are overlawyered and underrepresented,” the President main-
tained. “No resource of talent and training in our society, not even medical
care, is more wastefully or unfairly distributed than l1egal skills.” Later, the
President made his points about white-collar crime:

Powerful white-collar criminals cheat consumers of millions of dollars.
Public officials who abuse their high rank damage the integrity of our
nation in profound and long-lasting ways. But too often these big-shot
crooks escape the consequences of their acts, Justice must be blind to rank,
power and position.

Had the President chosen to move deeper ‘info delicate territory, at the risk
of further aggravating attorneys, he might have pointed out that one of the
surest guarantees of unmolested white-collar lawbreaking is the ability to

L command high-priced legal talent, Such talent can lobby partisan measures into
® law for corporate clients, can delay trial outcomes, obfuscate issues, and over-

" whelm government attorneys by pouring hugh sums into trials, Members of

firms with corporate clients would counterattack, of course, by pointing out
that in a democracy everybody, including corporations and professional per-
i sons, is entitled to adequate legal services. That the richest get the best is
axiomatic. What else i$ new? Who had ever claimed that justice isn’t in part
* a commodity, able to be purchased, like everything else, in the marketplace?
; A tone of urgency was clear in Mr. Carter's Los Angeles speech. “The Justice
. Department,” he announced, “is undertaking a major new effort on white-collar
Voo crime.” Officials in the Department of Justice charged with prosecuting white-
; : collar crime, however, at a meeting I was attending in ‘Washington shortly
after the President's speech, responded with wonderment to his message, They
had received nio: mangdate; much less any resources, to detl more effectively with
white-collar crime. At the same meeting, officials from the Law Enforcement
Assistance Administration announced that funds for research and action projects g
in the area of white-collar crime would be reduced in the coming fiscal year as '
part of an overall agency budget cut. ~ :
‘White-collar erime once again was making for fine political populist political
rhetorie, but the words were not being translated: into public policy, This is tra-
ditionally the manner that Americars deal syith white-collar crime. It allows
those of us who are doing well to castigate lawbreakers who are like us, without
- threatening thiem so seriously that it would male us nervous too. = - s .
LSO Note; in this regard,:the Department of Commerce’s recent statement that
: 5. . $16.8 billion more was paid out by banks in interest and $2.9 billion more in divi~
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dends than was reported by taxpayers to the Internal Revenue Service, The.]oss
o the Government may be close to or exceed the take from those street crimes
that arouse so much anger and concern. But:the Treasury Department is com-
placent. It will not Deef<up enforcement efforts because that could, a Treasury
press release observes, “generate taxpayer resentment so ‘gre‘at‘as to jeopardize
the very foundation of the entire system of voluntary comphance," The double-
gpeak involved in noting the huge amount of tax fraud, while describing the tax
system as one of “voludtary compliance” is ludicrous, though its humor might
e lost on burglarg and shoplifters, among others, The moral of the Treasury
statemen"‘\is that if enough powerful persons are crooks their potential unhq_p-
piness nt\ti:g‘polls if they are prosecuted will guarantee them immunity from
enforcement efforts. ) ' . Lo

The differénce in officinl responses to criminal acts of the “haves” in contrast
to those of the “have-nots” produces further problems. I believe that the failure
of the criminal justice system to mount an effective campaign agains street
offenders is largely a function of the fact that prosecutors, judges, and the rest
-of ug know too well that a vast amount of criminal activity by middle and upper-
clnss persons is largely ignorved. We cannot find the anger to allow us to say of
lower-class, largely minority group offenderss “These are the real evil people;

" they deserve to be punished in order to protect the rest of us, the good people.”
Most of ug are too smart not to know better than that.

We also have trouble really thinking of the successful as he malevolent, Federal
prosecutors gathering evidence against Spiro Agnew, when he was Vice President,
demonstrated the change in-psychological set needed to cauterize deep-raoted
feelings about who the “proper” criminals are. Newspaper reporters describing
the Agnew investigation display their biases in the quotation. below when they
indicate that somehow it is worse to send a “respectable” crook than a lowex-
<lass erook to jail:

Men under investigation [in the Agnew case] were called “bad men”. . . .
In g way, the prosecutors employed terms like these to condition themselves
for the job at hand-—mean, nasty work that often entailed sending a man to
jail, It was one thing to dispose of a mugger in that fashion, but quite another
thing when it came to men much like themselves—college-educated, middle
clagg, artienlate. These were not street people, but men with roots in the com-
munity. The humilitation of jail was total and absolute. It destroyed families,
careers, and then men themselves. .
The major difference between white-collar eriminals and the traditional street

offenders probably is that the burglar and the robber have more limited means at .
their disposal for law violation. Members of both groups are dishonest, bub’

the white-collar crook can be more subtie (and more efficient) in his eriminal
self-aggrandizement. As Neil Shover has noted :

The members of the underclass command so few regources that, when
engaging in criminality, they must rely upon stealth, guile or frontal assaulty
on property to attain their objectives. Not so for elites, whose resources
include the bureacratized labor power of others; elitey can, therefore, use
bureacracies ag instruments for the perpetuation of their eriminal ends. Con-
trol over organizations, as resources, thus becomes a Lind of functional
equivalent of the imderclass bandit's pistol. - :

The use of indirection and manipulation common in white-collar crime can be
Tar more dangerous to the country’s integrity than direct forms of criminal activ-
ity, Muggings and other street crimes tend to unite a people in moral condemna-
tion of an outsider. Hmile Duiklieim, a French sociologist, emphasized that such
‘acts may malke people behave better by dramatizing what we abhor and by show-
ing what happens to people who behave in such ways. White-collar erime; on the

;

~contrary, breeds social malaise. It createy distrust, eynicism, and greed-—if otherg -

are doing it, Y11 get my share too. Street eriminals cite self-righteovsly the derelic-
tions of those in more fortunate pogitions than themselves. Such considerations led
Jonathan Swift to set forth in the land visited by Gulliver a penal policy that
punish white-collar offenses more harshly than common thefts:

The Lillipntians look upon fraud as a greater erime than theft, ind there-
fore seldom fail to punish it with death; for they allege that care and vigi-
lance, with a very common utiderstanding, may preserve a-man’s goods from
theft, but honesty lias no defense against guperior cunning,. : ‘

It is-sometimes maintained that white-coliar crime ought not to be regarded
seriously because, at ifs worst, it involves only money, while street offenses can

(1)
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threaten life and Linib. Such a distinction is spurious. Smoggings and muggings
are not thdt distinctive in their léthal consequences. It is quite possible that more
people have died from corporate-conducted or corporate-condoned violence—
involved in things such ag the knowing manufacture of defective cars and private
planes—than have been victims of more traditional kinds of*murder,

The roster of unnecessary deaths of workers in the asbestos industry. documents
fatal consequendes of white-collar erime. Epidemijological studies indicpte that
asbestos. workers. died from lung caiicer at unconscionably higher ra es than
workers in other industries, A union offieial, fighting for enfomement of tougher
industry standards, put the matter bluntly: u winted them to know that murder
was being committed in the workplace.” Paul Brodeur, investigating conditions
in factomes, often found them a mockery of the assumption that the government -
would force companies to abide by standards set to insure healthful working
conditions. Brodeur has summarized pomtedly the bms shown by responses to the
heavy death toll among asbestos workers

Isubmit thatif a million péople in the so-called nuddle or professwnnl class
were dying each decade of preventable occupational disease, and if nearly
four million ware being disabled; there would-long ago have been such a liue
and cry for remedial action that if Congress had not: heeded it vast numbers
of ity memhers would have been tiirned out of office.”

For much coxpomte crime, however, & usual punishment is a consent order in
whicH the accused jn essence says: “I didn’t do it, but I won’t do it again,” The
Securities and Ex ¢hange Commission: gettles about 90 percent of the 160 or so
cases it brings each year with consent decrees. Burgla1s might wish they had it so
good. ’

There also ig a’process at work reminiscent-of the compensation nrogmms 013
medieval times. Victims often’ much prefer to pursue civil suits, where they can
recover monetary damages, rather than to press criminal charges, wlere their
gain will be no more than moral satisfaction. Prosecutors are not insensitive fo
sucg] feelings, Thus, offending eorporations can at times llterully buy off their
vietims.

Tailure to attend to” white-collar crime adequately most certainly is partly
rooted in the congruity between offenders and those charged with the crimes
prosecution, But the basic explanation seems more complicated. Suzanne Weaver
in a recent study of discretion in prosécuting federal antitrust violators found
government attorneys intent upor nailing corporate violators, It was not political
interference, she came to believe, that kept actual prosecutiong low, but rather
the inability to construet airtight cases that could go forward successfully.

It proved exceedingly difficult to place responsibility for white-collar crimes.
Corporate officials have learned well to rely on verbal communications. of
nefarious plots rather than to keep written records. We are reluctant to hold a
person criminally responsible for an act unless we can show the proper mens reg,
or guilty inteut. ‘We will not accept a parallel to Thomas Aquinas’ reasoning that
heresy was a gin punishable by criminal action heeause such a degréee of ignorance
could only be the product of culpable negligence. I would enthusiastically support
the provision of the proposed federal criminal code that organizational officialg

“he regarded as having behaved “recklessly” if they did not put a stop to eriminal

aetivities in groups for which‘they were administratively responsible, when they
ought to ligve known about such cr1me‘; if they had acted with reasonable and
proper care.

Today; a legal structure largely erected to protect political dissidents and street
offenders probably redounds more £o the advantage of white-collar criminals than
members of either g;f the two other groups.

Publi¢ concern with white-collar erimé rarely proceeds beyond a few transient
outbursts of indignation, The harm fromi white-collar offenses tends to be highly
diffuse, with losses scattered among meny persons, each of whom bears only &

... very small portion of the: fotal. An orange juice manufacturer can water his
‘product and cheat each of us out of only a few cents a year and reap millions of

dollais in criminal profit, We also have Checomie callous  about marketplaice
deception. We expect to be cheated, and feel 1mpotent about protéeting oursgelves, .
We know that some auto mechanies, telévision tepairmeh, and other tradespeopla
are routinely ripping us off. We are not surprised to learn from a recent news-
paper headline that fraud in federal programs: is estimated to be about $12
billion annually. We hayve become numbed and overwhelmed, and weé don’t lmow
What to do about it—so we sometimes try not to seem to care. ° ? )
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' We areldo plizzled to understand the roots of white-collar erime in a manner
- thatwill allow us to control it. We know that'it doed not stem. from broken homes,
o; Oedipal conflicts, or similar platitndinous explanations offered for iraditional
offenses, : R R
We know, for instance, that the recent rise in the-income: of doctors has
outpaced the rate for.all professions; that the average net earnings of a doctor
{8 now about $65,000. Yet medical law-breaking seems almost endemie.-An eaxly
study by Howard Whitman described widegpread medical fee-splitting, and
newspapers ‘document relentlessly, almost menotonously, eriminal practices by
doctors. These involve nof only financial fraud; but also.crimes against the person;
such as unwarranted sut'gery; which réasonably might be defined as-assault.
-In addition, trepidation in government circles about medieal fiscal venery likely
hog inkibited earlier establishment of a national health service, to the physicdl

B detriment of large segments of the population, The United States today lags -

. behind more than a dozen countries in ferms of life expectancy and infant

.. mortality, two sensitive indices of national health, :

“The litany of medical crime—and doctors may well be among the more honest
professionals in our midst—can be briefly sampled to make the case more
specific. The American College of Surgeons has alleged that haif of the operations
performed in American hogpitald are done by unqualified doctors. A Government

“lawsuit miintained - thalt the 4,600 doctors who own and work in medical
laboratories oyercharged the public for tests and conspired - illegally to keep
everyone hut themselves out of the medical laboratory business. In 1970, the IRS
reported that about Lalf of the 8,000 doctors who received $25,000 or more in
Medicare or Medicaid payments failed to report & substantial amount of their
income. A 1976 study by Cornell University investigators found.that from 11 to
13 percent of’ all surgery in the U.8, is ‘“unnecessary,” & function cf diagnostic
Incompetence or greed stemming from a lust for high surgical fees, The Cornell
researchers believed that about two million or more operations each year were

© unwarranted. co = S . ‘

A later survey reported that most unnecessary surgery was performed on

Medicaid patients. The self-righteousness of violators is reflected in a statement
by iwo New York doctors, who told investigators that government programs
“encouragec” them to cheat, since they were not monitored properly. What are
the roots of such behavior ard such attitudes? Perhaps we dare not look too
clogely, lest we uncover conelusions too painful and unnerving.
. Difficult issues arige in regard to the most effective manner of dealing with
convicted white:collar criminals. They probably will not recidivate, in part be-
cause they will not be able to secure jobs requiring bonding and othér tokens of
status. It might be argued that white-collar eriminals should not be imprisoned,
that the shame they reap is punishment enough, Such an attitude underlies the
recent bevy of “creative’’ sentences imposed by judges on white-collar offenders.
Recently, for instance, the Qlin Corporation pleaded nolo contendere (how many
burglars are allowed to plead nolo contenderef) to a charge of llegally selling
arms to South Afriea, Tor punishment, the corporation was ordered to donate
$510,000 to charity. Olin seemed enthusiastic about the outcome: it could deduct
thie contributions from its taxes (which it could not have dore were it fined), and

it would gather a bit of good will as it spread aboutitslargesse. . .

‘An argmment against imprisoning ywhite-collar crooks is that often they are
professional persons, and they may be barrud from practicing their vocation,
although professional groups, sich as bar, meilisal, and sccourtants’ associations,
ofteit.seem much more concerned with protecting prerogatives than with ¢*sciplin-
ing offenders. : . W SR : ‘ ‘

T believe that we need fo make an example of \wwhite-collar criminals in order to:
deter others. and to restore faith in the justice and fairness of the eriminal justice
gystem. “Orime in the suites” needs to be treated with the same severity or more
severely than “crime in the streets” - ‘ o :

I think there is a need for the government to launch a campaign designed fo
spotlight the horrors of white-collar crime and the inequities rampant ir the

~Imanner in which we deal with such crime, Such a campaign demands thunder and

. yightning, The law }s a powerful instrument to condition morality, at least within

. limits, but Solzhenitsyn is correct too when he notes that we in the United States
- fend to use the fact that we have steyed just within legal boundaries—or that we

can make such a case—or that at least they car't prove a contrary case—as .a -

Justification for unnceeptable behavior. We have got to tighten laws so that ulti-
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that we will not put up with it, Rationaliz

25
mately they create a reflexive honesty and compassion, rather than having them

represent no more than a catalogue of the most nefarious behavior that might, it
uncoverad,:get their perpetrator into legal trouble, . _ :

-~ "Offenders must come. to krow:that callous commercial éxiﬂcitatmn’ of thelr, -

fellow human belngs beyond-the pale, I appreciate that such a demand smacks . -
of preaching, and that preaching i declagse these days: we are all cool and tolers

ant-and.cynical. We expect the worst and then canrot bé disappointed. We recog:
nize within ourselves those Tmpulges which prompted the acts of tlie depredators.
We see the reformer merely using issues for self-advancement: I think the tinieis

- overdiie for some old fashioned anger and moralizing in reghrd:to white-collar

crime and criminals, They have got to learn that what they have done or are
doing is wrong, that it threateng this country’s survival in g, very real way, and -
it b zatiops—"everybody does it” is one of
the more common—must be penetrated. -~ ¢ ¢ < - s L
X think Hearings such as those this committea is holding are:essential, begause‘
arousal of public concern is g fundamental néed if we are going to mdke inroads
against white-collar ¢rime. From thig, concern must come recommendations and
support for remediation. We must create within the government an agency to
spotlight and coordinate a campaign against white-collar crime. Centralized
statistical reports ought to be issued to..demonstrate the éxtent and nature of
such offenses. The media ought.to be encouraged to carry storles of white-collar
crime where they carry. all crime news, and not in the business pages adjacent. to
the stock reports. Extensive structural changes ouglit to be made to render corpo-
rations more resporsiblé: @ federal incorporation law: ought' to replace-the
indulgent-Delaware code; public répresentatives ought to find thelr way onto
Boards. of ‘Directors; and stockholders ought to be made more vigilant, or to
suffer the consequences of heavy -criminal penalties against the organization
they.presumptively partially own. . C o FR
- T'believe that white-collar criminals are more culpablé than their street counter-
parts, Having more advantages'than other people, they bear more respongibility
to: establish a’ good example, Thig idea of noblesse oblige dictates that white-
collar criminals do more prison time more often than street offenders for equivas
lent depredations. White-collar'offendérs are notably deterrable : guilt and shameé
(atbeing caught) are qualities that are part of their upbrivging, - ' S
© 'Whatever the:proper approach to :white-collar crime, nobody. examining the
facts can fail to be convinced that the phenomenon. requires. more attention than

it currently.receives: from. the publie, the media, criminologists, legislators, and
- govercment officials. White-collar crime in every sense is ':rea’l"crime. It has been

-overlooked and nnderplayed for far too long,

TESTIMONY OF GILBERT GEIS, PROFESSOR; PROGRAM IN SOCIAL
_ ECOLOGY, UNIVERSITY OF CALTFORNIA, TRVINE, CALIF.

* Mr. Geis. Thank you.very much, Mr. Chairman. - e e
- T am going to abstract.some of the material from the prepared state-
ment, to try to highlight some things that Ithink may be of importance
to the subcommittee, - v v oo ero e s T
I would like to start -by noting that: President Carter used the
imprimatur of his office to signify white-collar crime’as a paramount
social and economic problem when He spoke at the 100th anniversay
meeting of the Los Angeles Bar:Association last month. There was an
unconscious—or perhaps deliberate—irvony in the fact that the Presi-
dent’s stress on white-collar crime appeared in a speech that primarily
was. & critique ‘of the legal profession: “We. dfe overlawyered and
tinderrepresented,” the President-thaintained. No resource of: talerit
and. training in our society, not even medical care, is more wastefully
orprfaivly distributed than legal skills, ™ = vf 0 o o v o
.* Later, the President was to make-his point. about. white-collar crime, -
Powerful white-collar criminals cheat consumers of millions of dollars. Public
officials who abuse their high rank damage the integrity of the nation in profound
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?ﬁdlougﬂlasting'w&yé. Buttoo often these-big-shot crooks escape the consequerices o

-0f thejr acts, Justice must be blind to rank;gower, and position. - .. :

. Had the President-chosen fo move'ddeper inito flelicate territory, ab -

the risk of further aggravating attorneys, hre might have pointed out
that one-of the surest guarantees of unmolested white-collar lawbreak-
ing is the ability fo commaiid high-priced legal talent. Such-talent can
‘Jobby partisan measires into law for corporate clients, can delay trial

outeomes; obfuscate issues, and overwhelm government, attorneys by .

pouting huge sums into trials. =
..~ Members of firms Wlth‘c’qrp
course, by pointing out that:

In a democracy, everybody, including
corporations and professional persons, is.entitled: to-adequate legal
services, That the richest get the best is axiomatic. What else is new?
Who had ever clainied that justice'isn’t, in part, &' commodity able

to be purchased, like everytling else, in the marketplace?” -

' “And I presume the key line is that if white-collar crime is going to -

be fought effectively, the resources that ‘are committed to that particu-
lar combat have got to be equivalent to the resources svailable to the
white-collayreriminals. - =7 . .0 L e
There was a-tone of urgency that came through in Mr. Carter’s Los
Angeles speech:“The Justice Depairtment,” he announced, “is under-
. taking a major new effort on white-collar érime.” Officials in the De-
- partment of  Justice charged . with prosecuting white-collar crime,
however, at a meeting we were attending in Washington shortly after
the President’s speechy responded with wonderment to his message.
They had received no. mandate, much less any resources, to deal more
cffectively with white-collar crime. ’ : :

- At the same meeting, officials from the Lasw Enforcement Assistance

Administration announced that funds for research and action projects
in the area of white-collar c¥ime would be reduced in the coming fiscal
year as part of an overall budget.cut, The. yesult is that you will.have
to conclude that white-collar crinie, once again, was making for politi-

cal populist. rhetoric but tlie fvords were not being translated into

publicpolicys v anes areesw e e

This'is traditionally the manner that Americans deal with white-
collar erime. It allows those of us'whe are doing well to castigate law-
breckers who are like us without threatening them' so serionsly that
itwould make usnervous;too.’ 1 - B

Note in this regard the Department of Commerce’s recent statement
that '$16.3 billion more was paid out by-banks in interest and $2.9 bil-
Hon more in-dividends than was feported by taxpayers to the Internal

Reventie-Service: The loss to:the Govemimentmay be closeto or exceed -

the take from those streét-erimes that-arouse so much anger and con-

cern. But the Tieasury Departiient is complacent. It-will'not beef up

enforcement efforts because that could, according to & Treasury press
releage—and ‘again T'm quoting™+generate ‘taxpayer ‘resentment. so
- great 4s.to jeopardiZe the very foindation’of the entire system of
- voluntary compliance® . . oot o et T
¢ The doublespealt involved in ficting the huge amoimt of tax fraud

‘while describing’ the tax syStem as one of “voluntary compliance” is

ludierous, though its humor'might be lost on burglars and shoplifters,

mumong.others. , .. .LLL L e

rate clieﬁts :_W.O_{Ild couhtéz}attaf;k, of
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* the fact that prosecutors, judges, and the.vest o

‘been victims of more traditional kinds of murder.
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" The mbral of. the Treasury 'statement s that if enoug]ypq;\tetﬁll

persons are crooks, their potential unhappiness at the polls if'they are

~ prosecuted will guarantee them immunity from enforcement sftorts. -

- The difference, in official respunses to.criminal acts of the “haves” in

contrast to the those of the “have-nots” produces further problems. I

believe that the failure of the criminal justice system to mount an effec-.
tive campaign against strect offenters is, in some part, a function
118 kmoiy. too well that

a 'vast amount of criminal activity by middle class and upper class
persons.is largely ignored. e R AR e

- 'We cannot find the hnger to-allow us.to $ay'¢c‘)f lower class, liufgely
minority-group offenders. “These are the real evil people; they deserve

to be punished in’ order.to protact the rest of us, the good people.”

Most of ns:are too smart not to know better thanthat. .~ =
The major difference: betweéén, white-collar criminals and the tradi~

tional street offenders probably is that the burglar and tlie robber have

more limited means at their disposal for law violations. Members of

both "groups are dishonest, but the swhite-collar crook ean be more

subtle and more éefficient. in his criminal self-aggrandizement,
As one commenator has noted—and I'm quoting : e
The members of the tinderclass command $o- few resourees that; when engag-
ing in criminality, they must rely Wipon- steaith, guile, or frontal assault in order
to attain: their objectives. No so-for elites, whose resources include the bureau-

-gratized labor power of others ; elites can, therefore, use bureaueracies as instru-

menis for-the perpetration of their criminal ends. Control over organizations
thus becomes. a Lmd of functional ‘quivul'eht of the undgrclas‘s handit’S’ pistol.
The use. of indirection and manipulation in white-collar crime can
be far niore dangerous to the country’s integrity thhn direct forms of’
eriminal activity. Muggings and other street crimes tend to unite a
people in moral condemnation of an outsider, ‘ ’ ‘

A French sociclogist sometime ago emphasized that*such acts may
make- people behave better by dramatizing what sve abhor and by
showing what happens to people who behave in such ways. White-
collar crime, on the contrary, breeds social malaise. It creates distrust,
cynicism, and greed: “If others are doing it, I’ll get my shaye,” .

Street. eriminals cite self-righteously the derelictions of those in
more fortunate positions than themselves. =~ L

- It is sometimes maintained that white-collar crime ought not to be
regarded seriously because, at its worst, it involves only money, while
street offenses can threaten life and limb. Such a distinction, I think,

e part, a function ‘'of

is spurious. Muggings are not that distinctive in their lethal conse-

. quences. Itis quite possible that more people have died from corporate-

conducted and coxporate-condoned violence involved in things such as

the knowing manufacture of defective cars ‘and planes than have

The roster of ‘unnecessary deaths of ‘Workers,,iﬁ the asbestos in-

~ dustry documents the fatal consequendes of white-collar crime, Epj- -

demiological studies indicate that asbestos workers di¢/from lung can-
cer at unconscionably higher rates than workers in other industries, A. -
union official, fighting for enforcement of tougher industry standards,

- put the matter bluntly. He said, “I wanted thiém to know that murder ;

‘was being-committed in the workplace.”



Paul Brodeur, who investigated conditions iriffacﬁofies, often found

them a mockery of the assumption that the Government would force
companies to abide by standards set to insure héalthful working con-

ditions, Brodeur summarized the bias shown by responses to the heavy
death toll among asbestos workers by the following quote: -

" T gnbmit that If a million peoplesin the so-called middle or professional class
were’ dying each decade of preventable occupatiohal ‘disease, and if neaily ¢
million were being disabled, there would long ago haye been sueh a hueand cry
for reniedial action that if Congress:-had not heeded it; vast numbers of its memi-
bers would have been turned out of office. . REEeS B .

For much corporate crime, however, a usual punishment is & con-
sent order in which the accused, in essence, says, “I didn’t do it; but I
- won't do it again.” The Securities and Exchange Commission settles
about 90 percent of the 160 or so cases it brings each year with consent
decrees, Burglars might wish they had it so goodi - -~ -

There also is & process at work reminiscent of the compensation po-
gram of medieval times. Victims ¢ften much prefer to pursue civil
suits where they can recover monetary damages, rather than to press
criminal charges, where their gain will be no move than moral satis-
faction. T LR

Prosecurtors-are not insensitive to such feelings. Thus, offending
corporations can, at times, literally buy off their victims. :

Tt also proves exceedingly difficult to place responsibility for white-
collar crimes, Corporate officials have learned well to rely on verbal

communications. of nefarious plots, rather than to keep written rec-
. ords. We are reluctant to hold a person criminally responsible for an
act unless we can show the proper mens rea, or guilty intént.
In this regard, I would enthusiastically support the provision of the
propoged Federal Criminal Code that organizational officials be re-
garded as having behaved “recklessly” if they did not put a stop to
criminal activities in groups for which they were administratively re-
sponsible, when they ought to have knewn gbout such crimes if they
had acted with reasonable and proper care,. =~ . - o
I am perfectly aware of the pitfalls of that, but T am more sensitive
to the need for legislation that moves in that direction. =~
Today, a legal structurs largely erected to protect political dissi-
dents and street offenders probably redoundsinore to the advantage of
white-collar criminals than members of eitherof the two ‘other groups.
Public concern with white-collar crime rarely proceeds beyond a
few transient outburts of indignation. The harm from white-collar
offenses tends to be highly diffuse, with losses scattered among many
persons, each of whom bears only a very small portion of the totsl.
An orange juice manufacturer can water his product down and ‘cheat

- euch of us out of only a few nickels a year and reap millions of dollars
Cineriminal profit. . - T r s
“We also have hecome callous about marketplace deception. We ex-

- pect to be clieated, and feel impoteirt about pProtecting otirselves. We .

know ‘that ‘some auto mechanics, television repairmen, and: other

tradespeople are routinely rippingusoff. = - - 7 v T

-~ We are nof surprised to letrn, from a recent mewspaper headline

that fraud in Federal programs is estimated’tg be about $19 billion

annually. We have become numbed and overwhelmed, and we don't
" ¢
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know what to do'sbout it—so we sometimes try not to seem to.care.
We are also puzzled to understand the roots of white-collar erime in

2 manner that will allow us to control it. We know that it does not stern -

from broken homes, or Oedipal conflicts, or similar platitudinous ex-

)

planations offered for traditional offenses, - : .

S - 'We know, for instance, that the recent rise in the income of doctors

has outpaced the rate for all professions; that the average net earnings

- of a doctor is now about $65,000. Yet medical lawbreaki g seems al-

most endemie. An early study by Howard Whitman described wide-

_~ spread medical fee splitting, and newspapers document relentlessly—
4 almost monotonously—eriminal practices by some doctors. 1

Of course, you have to be careful to siress the “some.” These in-

volve not only financial fraud, but also crimes against the person such

: as unwarranted surgery, which reasonably might be defined as assault,
- % Inaddition, I suspect that trepidation in Government circles about

= medical fiscal venality likely has inhibited earlier establishment of a

e national health service, to the detriment of large segments of the

population, - » fo : .
The United States today lags behind more than a dozen countries in
- terms of life expectancy and infant mortality, two sensitive indexes
of national health. S ‘ v L
The litany of medical crime—and I suspect doctors may well be
among the more honest professionals in our midst—can be taken on at
fome length, and T have done so in the statement, but shan’t go further
rere. o : ST EE
Diffienlt issues arise in regard to.the most effective manner of deal-
ing with convicted white-colls8 eriminals. They probably will not re~.
cidivate, in part because they will not be able to secure jobs requiring
bonding and other tokens of status, . - - . - Vo
Tt might be argued that white-collar criminals should not be impris-
U oned, that the shame they reap is punishment enough. Such an attitude
T underlies the Tecent bevy of so-called creative sentences imposed by
' judgeson white-collaroffenders, T
Recently, for instance, the Qlin Corp. pleaded nolo contendere—
and one might ask, how many burglars are allowed to plead nolo con-
tendere?—to a charge of illegally selling arms to South Africa.
‘For punishment, the corporation was ordered to donate $510,000 to
® - charity. Olin seemed enthusiastic about the outcome: It could deduct
. the contributions from its taxes—which it could not haye done were it
, fined-—and it would gather a bit of good will as it spread about its .
largesse. se T ‘ , )

Ibbelieve that we need to make an example of white-collar eriminals
in order to deter others and to restore faith in the justice and fairness
of the criminal justice system. =~ R S

I think that*‘crime in the suites” needs to be treated with the same
severity, or more severely, than “crime in the streets,” . & - S
T think there is a need for the Government to launch » campaign

designed to spotlight the horrors of white-collar ¢rime and the inequi-
. ties rampant in the manner in which we deal with such crime. Such a
~campaign demands thunder and lightning. The law is a powerful in-
“strument to condition morality, at least withintmits, - .. . .
- We have got to tighten laws so that ultimately they create a reflexive
honesty and compassion, rather than having them represent no more

33-58T—79—8
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than a catalog of the most nefarious behavior that might, if uncovered,
get their perpetrator into legal trouble. R : \
Offenders, I think, must come to know that eallous commercial ex--
ploitation of their fellow human beings is beyond the pale. I appre-
clate that such a demand smacks of preaching and that preaching is -
dé classé these days—we are all coof and tolerant, and cynical. We
recognize. within ourseélves those impulses which prompted the acts

" of the depredators. ' :

We see the reformer, at times, merely using issues for self-advance-
ment. T think the time is overdue for some old-fashioned anger and
moralizing in regard to white-collar crime and criminals. They have
got.to learn that what they have done or are doing is wrong, that it
threatens this country’s survival in very real ways, and that we will-
not put up with it. R S : o :

T think hearings such as this committee is holding are essential, be-
cause arousal of public concern is a fundamental need if we are going
to make inroads against white-collar crime. S s

From this concern must come recommendations and support for
remediation. We must create within the Government, I believe, an
agency to spotlight and coordinate a campaign against white-collar

crime. Centralized statistical reports ought to be issued to demonstrate

the extent and the nature of such offenses. ‘

~ The media ought to be encouraged to carry stories of white-collar
crime where they carry all crime nevws, and not in the business pages
adjacent to the stock reports. ’

- Extensive structural changes ought to'be made to render corpora-
tions more responsible: A Federal immcorporation law ought to replace
the indulgent Delaware Code; public representatives ought to find
their way onto boards of directors; and stockholders ought to beé made
more vigilant, or to suffer the consequences of heavy criminal penal-
ties against the organization they presumptively partially own.

T believe that white-collar criminals are more culpable than their
street counterparts. Having more advantages than other people, they
bear more responsibility to set a good example. This idea of noblesse

~ oblige dictates that white-collar criminals get heavier penalties than

street offenders f6r equivalent depredations. White-collar offenders are
notably deterrable: guilt and shame—at being caught, at least—are
qualities that are part of their upbringing. Unfortunately, honesty is
not. ' ' o :
‘Whatever the proper approach to white-collar crime, nobody ‘who is
examining the facts—as this subcommittee is beginning to do—will
fail to be convinced that the phenomenon requires more attention than

" it currently receives from the public, the media, criminologists, legis-

Jators, and government officials. ; o N
‘White-collar crime in every sense is very real c¢rime, and I think it
has been overlooked and underplayed for far toolong. - v
‘Mr, Conyers. Thank you, Prof. Gilbert Geis, for a very informative -
addition to our opening day’s hearings. Qur. next witness, Prof,

Donald Cressey, was a research assistant to the late Professor Suther-
land, who coined the plirase “white-collar crime” and did the seminal

research in this area. Dr. Cressey was the late President Johnson’s
organized crime adviser, the author of a massive textbook on crimi-
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niology which is now in its 10th edition (coauthored by Projgg‘ssor
Sutherland) and has been an expert in the ares of “white-collar 01\_11119”
for anumber of years. He is now a professor of sociology at the Un) Vor-

sity of California at Santa Barbara.. -~ = 2 t
~We are very glad that you could join us from the Unn‘ersﬂ{br of
California, and we welcome any remarks or comments that you ,i{mn‘y
have. oo co ' S :

TESTIMONY OF DR. DONALD R. CRESSEY, PROFESSOR OF SOCI‘OI.O‘\\I\}Y,
' UNIVERSITY OF CALIFORNIA, SANTA BARBARA WL

Professor Cressey. Thank you, Mr. Chairman. — + - Co E .

The invitation came late. I came to Washington on. short notice and
did not have time to prepare a yell-reasoned statement. ’\

I would like to make four preliminary remarks, all of which are:.
rather obvious to anyone who has thought seriously about our Natio \’sJ
white-collar crims problem. - ‘ S
- First, there is not a shadow of doubt that so-called white-collgr”
crime is by far the most important crime. problem in the United
States. White-collar crime results in inflation, unemployment, inter-
national political scandals, bankrupteies, and even ill health. So far -
as costs to the Nation are concerned, income-tax evasion alone dwarfs
all other crimes put together. All our social problems, including probl,}
lems of the young, the old, the poor, and the black, are somehow
related to white-collar crime. B : o \‘

- Second, it should be emphasized, over and over again, that white-|
collar crime is not a legal category. What is white-collar crime depends |
upon, your politics. During the 25 years I have been involved with\a.
white-collar crime, I have observed the politics of defining the subject \
matter. An early study followed Edwin H. Sutherland’s pioneering |
work by noting the political implications of calling white-collar crimi- \X
nals “criminals.” The study was done in Norway. Soon after World
War II, Wilhelm Aubert, a professor at Oslo -University, published
“White-Collar Crime and Social Structure.” This was a summary
statement about his lengthy study of Norway’s: price control and

‘rationing laws and the enforcement therecf. His paper showed for |

th\first time that the subject-matter of white-collar crime investiga-
tions—like this one—is the politics of defining just what white-collar
crime is. Those Norwegians who favored price ¢ontrol and rationing
laws called the violations “crimes,” which indeed they were. Business- -
men, who didn’t like the laws, objected. Enacting the laws satisfied

_-some-political groups. Not enforcing the laws satisfied other political

.groups. Peace reigned. L

It seems to me that we now are witnessing the “politics of defi-
nition” in the United States. What you call it makes a. difference. If.
the .Nation defines white-collar grime ‘as consumer ‘fraud and crimes
against business, we will be in trouble. We will rodt out and punish

“credit-card schemes, shiort bunko games—where the person sells you a

furnace or some Toofing you don’t need for your house—shoplifting;,

. embezzlement, and so on. This, it seems to me, will direct our atteritionr °
. to the wrong crimes. Tt means that we will ignore the crimes of busi- -

nessmen themselves—antitrust. violations, misrepresentation in adver-
tising, commercial bribery, political bribery, political corruption.
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Three or four years ago the U.S. Chamber of Commerce put
out a little pamphlet aliout white-collar erime. The pamphlet made
- it appear that white-collar crime is primarily that which is perpe-

trated against the members of the U.S. Chamber of Commerce; not
- the crimes committed by members. The pamphlet distracted attention
from the fact that some members of the chamber are engaged in white-
“collar crime. As we are sitting here, right now, corporations are
violating antitrust laws. I hope this subcommittee will recognize these
violations for what they are—white-collar.crimes.

My own efforts to define white-collar crime have not been any more
fruitful than anyone else’s. But I want to call attention to the fact
that white-collax crime is committed by business as well as against
‘business. I therefore define it as crime which is policed by officers
wearing white collars. If you look at all the agencies enforcing the
-<criminal law, you can get a good idea of what white-collar crime is. -
You can see blue-collur police officers dealing.with street crime, and
-you can see white-collar policemen dealing with crime of businessmen.
I think it’s significant politically that we have appointed.special gen-
tlemen officers to police, Getect, prosecute, and regulate white-collar
crime. We don’t ordinarily think of some members of the Securities
and Exchange Commission, the Interstate Commerce Commission,
the Food and“Drug Administration, the Environmental Pollution
Agerncy, and . so on, as police officers. But they are cops, even though
they are more gentlemanly than street cops. -

']?he political question, it seems te me, is this: Why do we have
special kinds of police officers to deal with businessmen who violate
the law?

My third point concerns resources, which also is a political issue.
‘When Franklin D. Roosevelt became President, he almost immedi-
ately increased the number of lawyers in the Antitrust Division of
the Department of Justice by 30-fold. When John Kennedy became
President, he increased the number of lawyers in the Organized Crime
and Racketeering Section of the Department of Justice by a factor
of seven or eight. Priorities make a difference. There will never be
enongh money to fight all crime with equal vigor. It’s a question of
priorities. Are we against white-collar crime or not?

‘Fourth, politics are involved in the procedures used in dealing with
white-collar ériminals—the cease and desist order, the injunction, the
consent. decree. Using such devices is part of the politics of white-
collar crime. The procedures obscure the fact that some practices
which are extraordinarily harmful to the Nation are indeed erimes.

Do we really believe that an antitrust case, a price-fixing case, is'a -
crime? If we did, it seems to me, we would enforce the law and talk
about price fixing in the same way we talk about burglary, robbery,
and other street crimes. But we don’t do that. And the Teason we
don’t is rather simple: In our society we always invent alternative
~ procedures, softer precedures, for favored groups. ’ T

The best example is juvenile delinquency. Children were—mayhe
still are—a favored group, Seventy-five years ago we decided to stop
stigmatizing members of this favored group as “crooks.” We started
calling them “juvenile delinquents.” And we softened the criminal-
law procedures in children’s cases. We give kids a trial that is called

iy
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2 “hearing”; there’s a finding of guilt that’s called an “adjudication,”
The name of arrest was changed to “citation.”” And we stopped send-
ing kids to ‘prisons. We send them to “boys schools.” In short, we
changed and softened the procedures because children are a favored
oup. ‘ o ; . . L o S .
grAIFd in the last 75 years we have, similarly, been softening the
criminal procedures for handling another favored group, business-
men, corporation executives. I happen to believe, as a matter of fact, -
that’ children and businessmen should be favored groups. But this
* does not mean that we should overlook the fact that crime 1s crime,
even if committed by members of a- favored group. The Supreme
Court said as much—in the Kent decision and the Gaulé decision—
about children. I hope this subcommittee, Mr. Chairman, will simi-
larly decide that a crime is a crime, even if it is committed by a high-
status businessman or a corporation. Doing so will get you embroiled
in the politics of controlling the definition of white-collar crime. I
hope you will get embroiled. American businegsmen' lose billions to
crime every year. They also bill American citizens out -of billions

each year., : : ; :
Mry Coxyers, Thank you all. The two lights above the clock indicate
that our presence is required on the floor for a recorded vote. In
pursuance of that, we will take a 15-minute recess and. returh -for
questions from the subcommittee: -

[Recess.] , R o :

Mr. Coxyrrs. We have, gentlemen, pages of questions to put to you,
but we don’t have the time, so we’ll submit them. . B

Here ig the all-engrossing hypothetical:: Suppose you were—and in
2 sense, you are—indirectly advising the President of the United
‘States, who, after hearing' the observations about his remarks last
month, was aware of the.fact that these hearings are being under-
taken with.a long-range exploratory purpose in mind. Suppose the
Chief IExecutive and the Attorney General of the United States
were to ask you to discuss an approach-to:the all-pervasive white-
collar crime prchlem that the Nation might take? What kind of
directions, what kind of strategy would each of you propose? =
- Professor Cressey. I don’t mind going first because I had essentially
the same experience in the organized crime field 10 or 12 years ago. -
'We advised President Johnson, and in doing so we got the Nation
to realize that it had an organized -crime problem. Now, we’ve got to
get the Nation to realize that it has a white-collar crime problem. -
~ My first piece of advice to the President is negative-—do not spend
time and money trying to arouse the public. The McClellan Com-
mittee tried to' arouse the public. Three or four Presidents in
a row gave impassioned speeches about organized crime, trying to
get people to stop buying the things organized criminals have for sale.
Bobby Kennedy devoted his life to the idea that if the public just
knew how dangerous organized criine is to democracy, they would stop
playing the numbers, stop betting with bookmakers, stop taking usuri-
ous loans, stop working with corrupt labor unions, = T
- Tt didn’t work, “The public” never got indignant about organized

~ crime. So the first thing T’d tell the President is that “public educa~ -

tion” doesn’t work, In the organized crime area, we gave the country
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4 problem by arousing opinionmakers, particularly .Congress, key'

‘businessmen, the legal profession. What we tried to educate these

people about—and I think we succeeded—was the definition of orga-

nized crime. The problem ‘was comparable, it seems to me, to the prob-
lem we have now with regard to white-collar crime. L
My second message to the President and other opinion leaders would
‘be that an organization can commit a crime. Controlling crime isn’t
just a matter of arresting and prosecuting and jailing individuals.
There are systemic problems. Attorney General Mitchell gave speeches
in which he said we ought to be using, in the organized crime area, a

lIaw comparable to antitrust law. The Sherman Antitrust Law and its -

‘aftermath, I think, is the only set of criminal law recognizing that
an organization, a corporation, can commit a crime. Now we must

~ gel opinion leaders to understand that some white-collar crime is

organized crime, in the sense that it is committed by organizations,
not individuals. You can’ control organized crime simply by putting

* individual erooks in jail. That was the principal message of my book,

“Theft of the Nation,” published 10 years ago. ,

So my second message to the President would be that white-collar
crime, too, is committed, by organizations as well as by individuals.
Mzr. Mitchell seemed to understand this. So did Judge Tyler, Dep-
uty Attorney General under President Ford. Attorney General Bell
doesn’t seem to have grasped this point. He is opposed to crimes
against business, not corporation crime. :

My third piece of advice would have to do with something T said
earlier, namely that a lot of regulatory agencies are now dealing with
criminals and enforcing criminal laws. We have introduced some op-
rtions that are not available to ghetto dwellers who violate other crimi-

mal laws. When Congress passed the Sherman Antitrust law, it in-
-vented the treble-damage suit as a remedy for crime. It also invented
“the procedure whereby an injunction—a cease and desist order—can
be used’to enjoin a criminal who is violating a law. Before that, in-
junctions were used when there was doubt about whether an act was

- crime or not. Now, we say to white-collar eriminals, “Kindly stop vio-

lating the law.” :

~ I guess my Tourth point of advice would be this: I would tell the
President to beware of people who advise him to take the easy way
out. The temptation in thé white-collar crime areéa is to define as
#white-collar crime” that which is easy to arrest, easy to prosecute,

easy to deal with. For instance, the Fraud Section of the Department -

of Justice that Herb Edelhertz once headed seems‘to have a tendency
to define as “white-collar erime” that which it prosecutes. “Give us
more money and we’ll take care of the Federal effort against white-
collar crime.”” That won’t work. The Fraud Section deals with only
minor- kinds of white-collar crime. If you give that Section more
money, Mr. Chairman, its prosecution rate will go up and it’s cenvic-

- tion rate will go up, but-the Antitrust Division upstairs, and the en-

k - forcement divisions of the IRS, the SEC, and a zillion other agencies

will continue to be impotent. So my practical message to the President,

and'to you, Mr. Chairman, is this: We don’t need new laws. We need to

ccf};)_rdmatef the existing: agencies which employ white-collar police

officers, ; ‘ » e ST
P . ,
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. - Mr; Covyers. Thank you, Professor Cressey. R

Mr. Edelhertz? - ~ ‘ e j
. Mr. Epevperrz. Thank you. Professor Cressey: commented about
the fact that an agency does that which is its business. I'm afraid that
in our system that’s all it can do. It cannot do those things which it is
notauthorizedtodo, o '

But there is a related point which should be considered. If you.could
give more resources, more money to a particular office, for example,
the Fraud Section of the Justice Department’s Criminal Division

_which I directed at one time, the outcome might not be more prosecu-~

“tions and more conyictions. The outcome might be a better selection of

_prosecutions, and better selection of areas in which to move one’s en-
forcement efforts, : o ,. :

When you evaluate enforcement: efforts—more convictions, for ex-
ample, or more prosecutions—may only mean taking on the easier
cases. Fewer convictions may mean that you’re taking on the tougher
cases, and the more significant cases that have greater deterrence
implications. , ‘ ‘

To try to specifically respond to your question, I would recommend

‘starting with some key questions and.-action in response to the an-
swers, if I were talking to the President, because white-collar crime
is a challenge that confronts-a broad range of social and political in-
stitntions of which the criminal justice system is only one, and it is a
J(c:hallenge with which the criminal justice system alone cannot expect
o cope. , o e T

' Thlzsrefo,re, if I were the President T would ask, “What are the most
significant noncriminal justice institutions, or institutions which have
noneriminal justice responsibilities, and what are the things that go
on in.these institutions which affect whether they will move criminally
orwhether they will not move criminally ¢” : ) »

Mr. Conxyers. For example? S , :
 Mr. Ebrraerrz. Well, for example, in the securities fraud area, with

- respect.to issuance of a security—sale of securities without a registra- .
tion is-unlawful; and the SEC may refer such behavior for criminal -
prosecution ; it may nct. Criminal veferral to the 1.S. Department of
Justice is a matter of option for the SEC. But it is exactly the same
unlawful activity—perhaps in one case it’s worse, in another case there
-is less-culpability—but it’s the same proscribed activity, whether it’s

‘the gubject of a civil or administrative action, and whether or not it
is.the subject of a criminal action. .

- ~Another question which should be asked as a basis for action on the
answers,is: What are the implications of social and economic policies,
that is, Government benefit programs, the tax formulas, protection of
privacy; which affect participation of noneriminal justice institutions
in white collar crime control efforts? SO ,

. Another question to be acted on: How and in what ways can or should
noncriminal justice institutions be redirected in their responsibilities
toward effective participation in a national white-collar crime contain-
ment effort? R : ; \

-+ I kmow T’m seeming to move toward Professor Cressey’s statement
- that what is svhite-collar erime is & matter of political definition. There
-ig'much to be said for that view. Yet, one is more likely to politically
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define what is going to be done about white-collar crime, rather than
politically define what is a white-collar crime, )
" I believe there are many white-collar crimes to which our system
doesnot respond with criminal enforcement efforts. L

Mr. Convenrs. Don’t we have an attitudinal problem within Govern-

ment at the highe'sb level that has to be almost preliminarily addressed -

#refore we can deal with that?
* First, the political nature of the subject matter? - \

Mr. Eorreerrz, Well, I wonder exactly where that is, whether it’s
at the highest levels, whether it’s at the middle levels, whether it’s in
the;3 1e;xecutive, branch or the legislative branch or out in the general
public. o v

Mr. Convyers. Well, simplistically, the President of the United
States can set the tone like nobody else in the world. .

T mean, if the President said, “Gentlemen, come immediately to
the White House this afternoon after you leave this subcommittee
hearing. We believe that almost everything that we predicate this ad-
ministration upon in terms of its approval by the American people
is based upon the notion of “equal justice under law?, and we have
to equalize the justice process; we have to reorganize the Department
of Justice; we have to look at the “regulatory” verse “criminal justice
system” approach to criminality, We want a new beginning in the
way the Federal Government defines the “crime problem”and al-
locates its ¢rime-fighting resources. \

That would require the executive branch having the political
honesty to say that our Federal law enforcement expenditures bear
no rational relationship to the relative severity of the “white-collar
crime” problem on the one hand and the “street crime” problem on the
other. That would require the President having the political honesty
to say that there’s no way we’re going to do anything moreé than
very nominally improve the Federal response to white-collar crime in
terms of the Giovernment resources addressing it unless there is a
corresponding acceptance of the notion that our whole way of thinl-
illltg‘ a,lc)lout what constitutes “criminal” behavior must be drastically
altered. ' e

T get the feeling that this thing is like an octopus. It’s out there.
The Department of Justice is spread over hell’s half acre. The FBI
is out there, and everybody is overburdened. We're all reactive, But
we have utterly failed to develop a proactive strategy for dealing
with white-collar crime. We’ve done almost no long-range thinking
and planning on this subject. ITn the past, we have defined our
#major” crime problem only in terms of the FBI “index crimes” and
‘tegarded “criminality” as primarily antisocial behevior committed
in thestreets by those persons at the Tower rungs of our socio-economic
sy Stéirré: “Crime in the suites” has received remarkably little attention
or study. :

Then President Carter campaigned partly on the theme that for

far too long, “big shot crooks,” as he called them, had received pref-
" erential treatment in our criminal justice system, and that he was
going to change all of that. Well, where is the nationsal strategy to
deal with white-collar crime? Where is the plan? To what extent
does the rhetoric about “equal justice under law” match the reality?

S
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> Mr.,”EprLaerrz. Mr. Chairman, I think that the real problem is
that nobody knows quite what to doabout this, .
- Let’s assume one%las the best will in the world and a great desire to
‘dosomething about it. One could suddenly move outand put a veritable
Gestapo out there on top of our whole society and say, nobody can do
“© thig or that or the other thing. It becomes an impossibility. ‘
_I think what does hive to be done is to figure out how one ra-

tionalizes this hodge-podge of activities that you referred to. There is
aneed for putting steam behind the search for answers and for
reorganization. :

There is also the question, which is extraordinarily important, of
how does one properly integrate Federal, local, and State operations
in an area like this, because as long as individuals have to come to
the Federal Government rather than to someplace in their own com-
munities for redress with respect to many of these kinds of crimes, .
you’re not going to be able, basically, to take care of people’s needs.
There ars some steps that are being taken toward development of a na-
tional strategy, as I mentioned earlier. , § ¥

For example, the National District Attorneys Association has
actually been in contact with and involved in rather extensive dis-
cussions with the U.S. Department of Justice about this, How this is-
going to come out, I don’t know. But this is the kind of effort behind
which there has to be substantial steam. , ~

I notice, for example, in at least the statements of the Antitrust
Division of the Department of Justice that they are exploring ways
to get local prosecutors, local law enforcement agencies, into the anti-
trust area and, in fact, are decentralizing and trying to go out to the”
U.S. attorneys’ offices and get them to act rather than' to have every-
thing centralized within the Department, R ol

From the point of view of achieving substantial improvement in the
enforcement of the antitrust legislation, we have to get away from
some of the kinds.of illegalisms that Professor Geis Jast referred to,
which very greatly hamper forward movement, ;

I know when I worked in the area of white-collar crime prosecution
I noticed ‘this .very interesting phenomenon that Professor Geis
referred to, that every time you got what you might call a civil liberties
decision in the criminal justice area, the most use of it was made by
wealthy defendants and large corporate defendants, rather than by the.

street criminals.

So I think-——- , :

Mr. Conyers. Talking about the 14th amendment.

Mr. EpELHERTZ, €S i .

Thess are the kinds of problems that seriously need.addressing, We
have to ask what are the“strategic alternatives. Perhaps we ought to ..
look a great deal more at. the kinds of remedies that are available to
vietims in order to make white-collar crime far more costly. A system,
for example, of victim restitution, in a sense, that is not hampered by
the fact there are nole contendere pleas as opposed to. eriminal
convictions. ‘ , L : -

Mzr. Coxvyers. Do any of you take the position that there is a na-
tional strategy ¢ B ] ‘ Y

Mr, Epereerrz. Nos I don’t think anybody feels there is a national
strategy right now. What I think has been recognized is that there is

o
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" g need for some kind. of national strategy. For example, the National

District Attorneys Association in its economic crime project which
originally had as its*objective increasing the amount of white-collar

- crime prosecution and investigation on local levels, and improving the
efficiency and effectiveness of local.prosecutions in this area. Now they

have gone n long way toward that, are at a point where they can ask

‘the next series of questions: What exactly should we be doing? How

ghould we be doing it? And then they look at this hodgepodge of
activities we have been talking about. co

On the Federal Jevel I believe the Department of Justice is probably
looking at it in exactly the same way. They have been concentrating on

efliciency, effectiveness, and greater skills; but they have to set their ,

priorities, too. : ’ S
~Xt’s part of this question that I raised. And prosecutor could prob-
ably investigate and get convictions in probably 20 cases for every

case’hé actually decides to prosecute. The difference between really an

“effective law enforcement, really good law enforcement, whether you
_ are tallking about street crime or whether you are talking about white-

collar crime, is how do you select the cases that you're going to try,
to investigate and go forward on, and how are you going to integrate

what you are doing with what other agencies are doing.

. For example, you're starting to see some glimmerings of orientation
to a broader view of coping with white-coliar crime. I notice in the

newspapers that in New York you have cases—you have overall cases,
parts of which are being handled by the district attorney in New York
County, Mr. Morganthau, and parts of which are being handled by
the U.S. attorney, Mr. Fiske. You have two different facets of the

~ same case; I think that kind of thing has to bé encouraged.

Mr. Conyirs, Professor Cressey, did you have anything?
- Professor Cresspy. Well, I think I must warn you, Mr. Chairman,
that you have been listening to a prosecutor. Now that we’re going pell-
mell int¢ white-collar crime, we ought not to make tlie same kind of

. mistake we have been making as we have tried to deal with street crime.

~ Qur policy regarding street crime is prosecutorial policy. This policy

a Dobérman Pinscher, we will successfully defend ourselves from those
criminials out there. The other stress is on deterrence, punishment:
If we punish crooks severely, they will stop committing erimes. And,
moreover, if we punish more eriminals, the citizenry will be so ter-
rorized that they will commit no crimes. That seems to be the American
way, but; it is a mistake. Tt is a prosecutorial policy that does nothing

" tounderstand what produces crime in the first place.

Now, it seems to me we should not repeat that policy‘k,‘,as w’é?"d‘eal‘ :

with' white-collar crime. It is is a loser’s.policy. We defend and try
to deter only because we do not know how to cut crime off at the roots.
‘We have to dk what we have to do. But we also must give inore atten-
tion to why the criminals are out there to be defended against, to be
deterred, or to be used as examples for others. Concern for our white-
collar crime problem must be concern for something more-than mere

defense, and something more than mere punishment. There must-be - ~

concern, Tor-what makes businessmen and: corpoiations violate the law.

N

il -

“stresseg two things. One is defense. The prosecutorial position is that
if we put better locks on our doors, instull street lights, everybody buys
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Ts the Adsm Smith economic philosophy working? Is it dead? Is

-+ it reasonable in this age to believe that.if each person tries to acquire <

as much individual wealth #s possible, that everyone will profit? Is it

‘reasonable to helieve that there is a divine hand which transforms

individual selfishness into-a collzctive benefit? These beliefs seem to
be the-foundation stones of American business. The idea is to make
profits, and the more profits I make, the more the whole society pre-

~ suthably benefits. Is it reasonsble to try to modify this economic

ideology by passing laws against those who practice it and then calling .

the law violators white-collar ¢riminals? This is what we do ywhen we ..

outlaw monopoly, price fixing, stock rigging, bribery of governiment.
officials; false advertising, income tax eyasion, and so on. L
Mr. Conyrrs. Suppose the highest officer in the government said:
Professor, I agree with you. Nofhing could be more: syinpathefic to my view,
What do I do? I have irherited the situation, and in the real world; the adminis-
tration isn’t overly popular, If T were to come out with some substantive uationat
strategy to combat white-collay crime, the lgss-of husiness confidence might go
from astronomical to whatever is the next highest level of recording. I can't do
‘that. Suppose I start prosecuting the “big people?” It would be looked at as an
un-Ameriean act. I mean, why -are we coming down on the people who have
“succeeded” in our society? - o » s o
Isthat what you are suggesting as a strategy? - . S
Professor Crussey. Noj I would suggest the opposite. I don’t think
defense and deterrence are enough. I can’t name any specific corpora-
tions, but I think that of the 10,000 public corporations in the United
States T easily could find a few that malke profits, that pay their stocle= .
holders nice dividends, but which ave free, or velatively free, of fraud,.-
corruption, and sther white-collar crimes. I don’ wantto mention any’

+
ot

+ corporation names here—I have a few in mind, but'I am not sure of’
‘myself. My strategy. is to find such corporations and advertise them:

as heroes rather than simply designating someg other cerporations asi
devils. Some businessmen, and some corporations, demonstrate that
oSne' need not be a crook in order to make a decent living in the United
tates. ) S LR L ceid
Mz, Convers, Mr. Geis, did you want to add anything to the dis-

cussion?:

M, Gars, Tt seems to me that some of ths issties that we have moved: |

- onto are perhaps secondary issues, however important, T'am totally in

agreement with you, Mr."Chairman, that there will not be any maoye-
ment of any significant nature in the white-collar crime area until the
national administration, for whatever reasons, recommend tKemselves .
to it, defines it as a very high national priority—m N
Mr. Coxyers. Excuse me, sir. I want to ask Mr. Gudger to assumé
the chair. - S R - : e
Please continue. . o SRR R
Mr. Grzs. If I could just continue very briefly, the quotation that-T -
gava-from Mr. Cartér’s speech in Los Angales really duplicates a sims
ilar statement he made when the administration began, I think, in his-

~ speech to Congress, and it seems to me reasonably obvious that the:

Prev" "ant does define, for whatever reasons, white-collar crime as a
matier of consumate importance to him, and I suspect that one of the-

tactics that would probably be reasonably useful is to call him on
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those particular statements, that is; what in fact does the administra-

tion plan to do to buttress the Pres‘icien‘t’s position? :

I think, after that, if the commitment is made, then some of the 1s-
sues that Professor Cressey has raised, which I think are excruciat-
ingly important issues, then have to be addressed.

A f

- I thinlk the absence—the most important absence at the moment is
4 coordination and centralization of concern with white-collar crime.
" Now, I grant that has implications, once it’s done. But if you accept
the premjse that the problem is important and that it demands atten-
tion, then it scems.*o me the corollary of that particular premise, or
the other part of it;18 that the efforts to deal with it are going to have to
be located in some place and with some person who assumes the re-
sponsibility for liaison on the particular issue.

Thyt would be my overwhelming priority issue.
- My, Gupozr [presiding]. Thank you, gentlemen.
. Mycapologies that I was unable to be here because of some IHouse

~ floor action and other commitments. I was not able to be here through-

out, Mr. Edelhertz’ comments. However, there are several points that
Y'think we nﬁ%ht want him to go into beyond those which he has ad-
dressed, and the comments which you gentlemen contributed at the

‘conclusion of his remarks.

What is your concept of the term “national strategy” for white
collar crime? .
The word “strategy” has such broad significance. Could you com-

- ment on this as you see a likely development of program and politics?

Mpr. Epzurerrz. Well, in some of the parenthetical remarks I made
in departing from my original statement, I gave some examples of
that which I'will justadvert to very, very briefly.

It seems to me that you have a broad response to white-collar crime,
however you define it, fractionalized or split up along or aligned along
several dimensions.

" One is the jurisdictional dimension, that is, Federal, State, local,
private, and what all of these sectors are doing.

. The second is what I would call a functional dimension : that is, in-

‘vestigative, preventive (for example, in the area of public education)

prosecutive, and adjudicative.

Within all of these groups you have different objectives. You have
different funding relationships. It may be in an area that is extraordi-
narily serious by everyone’s measurement. There may be very few re-
sources to deal with a white-collar crime area which is extraordinarily
important, or many resources in an unimportant area. The level of
system response may be a function of accident, historical but no longer
relevant factors, or political skills of program manager or proponents.

The Federal Government can only deal with a certain proportion of

these cases. They cannot get down into every area of the country and

they cannot be quite that close to the people. I would use the analogy of
zone defense in sports, for example, where the Federal Government,
selects certain sectors, but all the other sectors in between that have to

be taken care of in some other way. - ‘

With respect to any individual px‘oblem—conSumer protection, for
example—there may be 1,000 or 2,000 or 5,000 Federal, State, and local

agencies, ranging from the Federal Trade Commission and the Inter-

&
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state Commerce Commission, for example, on the Federal level, down
to local municipal bureaus of weights and measures, and they’re all iu
the same area. ' \ e ity
The resoyrces are split up in ways that m%fr may not be rational.
T sense there is very veal consciousness at this point in enforcement
agencies, to determine what everyone is doing, where there are over-
laps, where there are duplicative services. -

‘What are the kinds of oifenses that are f_alling‘ between the cracks?

‘With respect to offenses “falling between the cracks,” one should not
look only at the existing body of legislation or the so-ca,l'led%polltJ._cal
definitions that Professor Cressey has talked about. We ought to think
about what areas of enforcement we should be in, and then try to
develop a responsebased on our conclusions. - S
Now, as I indicated, I believe tihat there is more and more interest
and concern about this, For example, I mentioned the National District
Attorneys Association. They are holding a.conference in Seattle next -
month in which they are bring together some people from the Fed-
eral, State, and local levels to try to look at this issue, not to develop
a national strategy, but just to try to get a.handle on it, tg try tosee
f.' . -

-what the priorities are in charting a national strategy.

Mz, Erter. Will the Chairman yield on that? - Lo
Mr. Gupeer, Yes, % )/

Mz. Errer. I'm interested in your commez;t,, and T'm also interested =

in the comments by Dr. Gressey that white-collar grime is defined in
political terms. T happen to agree with. that. But when you talk about
national strategy, it seems to me we have to have a definition of where .
we're going, and that’s primary, before we get anywhere else; And ob-

viously, in this country, with the political-—changes in political philos- ., -

ophy, many of what we call white-collar crimes, even though you find
the statutes on the books, because of obsolescence, by selective prosecu-

tion, by many other methods, we have eliminated those as actually -

prosecutable crimes, and I wonder if we ought not to start somewhere
with a basic definition, like & criminal code revision, or somewhere
else, to try and define what we think are, in today’s context, political,
business, and social crimes that fall.within the white-collar area. -
And I wonder if maybe you would comment on that. How would you
start doing that? How would you set up a definition of a pattern so

we can go back and analyze the statutes that are on the books, and theé\. ~

standards, because I think it was Dr. Cressey that mentioned a lot of
these things have no standards. You said we should be doing this, but
how do we define those standards and how do we define those standards
which will last for a substantial period of time with. a complete evolu-
tifin %f our society and our Government and our business relation-
ships? : ‘ ‘ '

- Mr. Epersmerrz. I think ultiina,tely you ate going “'tojlbe, deﬁning‘ '

those standards based upon some determination of the impact of dif-
ferent kinds of white-collar crime, which méans that we are going to

- haveto get a great deal mors information than we have at thistime, If -

we wait for that and—with all due respect to the Congress and every- -

_one'else—on an issue such as the revision of the Federal Criminal Code =
-which: could take quite a:bit of time—it would-only take care of the -
-Jréderal sector. A big part of the job is found in Staté and local areas -
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swhere there would be a multiplicity of definitionis, cotisistent and in--
consistent among themselves and between themselves and the Fedm'fxl

(Government. , o :
But I do respectfully suggest that there are many things we can all

- agree on that something hasto be done about. Péople are being cheated

inthe marketplace, I think—— ’ :

Mz, Errer. Pardon me, if T may interrupt you. You used the word
“cheated,” That’s 8 conclusion, Now, how do we determine whether
they’re cheated ? On what standard do we determine that? That’s the

- problem. Cheated is, you know, there’s something moral about it—

reprehensible. But many times there are disagreements. People don’t
feel a moral compulsion about it. We feel a moral compulsion about
crime in the streets. Somebody gets hit over the head and we can under-
stand that. That’s pretty explicit. '

~ But when you say “cheated,” in a business sense, what is a.reason-
able profit? Maybe we would say in this country, or in some other .

country, getting an exorbitant profit off the market is cheating. Is that
‘how you’re defining it ? TTow do we define that ? -

* Mr. Epermerrz. I think there are some basic things that we can
wgree on. Let’s take & furnace fraud, for example. If a furnace sales--
man puffs his product and says, this is an extraordinarily good product

“and it will do A and B and C, there may be miich voom for argument,

But if he comes in claiming to be a city inspector and takes apart the

furnace of some elderly person, and then leaves it disassembled on the
- floor; and then hags a partner'posing as a government inspector coming

in to say that the furnace is out'of compliance with city codes, then he
as a backup salesman coming in to sell the furnace at a price which I

~may think is inflated—you may not—I think we can all agree that

that is the kind of thing we have to do something about.
If you have stock sold in'the market by false representations about
‘assets owned by the corporation, or about profits, I think those arethe

‘things we can do something about.

My, Errir. Thoge are ’E'he clear issues. Those are the easy ones.
+Mr, Eperaerrz. Right. And I'm saying there are an awful lot of
“easy issues,” about which not enough is being done, and with respect
40 which we are falling all over each other in our preventive and
tenforcement efforts. I think it would be a. very bad mistake, while we
are figuring out the enforcement aspects of a national strategy, to
ignore the broader issues that you have raised and that Professor
Cressey and Professor Geis have raised. It would be a very bad mis-
take to ignore them. I believe the best way to get a handle on that is
to get a handle on the harm that is done. That’s something that I

~-think we have only a very light handlé on. We sometimes see the

issue of hiarm very dramatically with respect to a drug that hits the

- market with falsified test results to back up‘its certification for sale.

“We see harm in a number of areas. It is sometimes very, very dramatic,

~butwe must recognize that it is the very nature of white-collar crime -
“that it is concealed, and that there is much we don’t know