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.o~ political corruption-investigsiions and prosecutions. The second will

: be an analysis of current Justice Department outlays for white-collar
U erime-related activity., ~ ° o oo e

s ' 'Thelong series.of hearing¥ which the Subcommittes on Ciime begins

today are unique. Various congressional committees have, in the past,

held “after-the-fact” hearings in redction to exposure of varions white-

collar crimes and political corription scandals: the . T. & T\, Lock-

heed and Gulf Oil hearings and the Watergate hearings are cases in

point. But no congressional committee has ever attempted'to do a pro-

active, long-range systems analysis of white-collar crime, The McLel-

e Jan ‘organized crime hearings of the fifties and sixties, tlie Temporary -

' National Economic Committee investigation hearings on concentration

« of economic power. held between 939 and 1941, and Senator Phil

i Hart’s antitrust hearings in the 1960’ and 1970’s were analogous at-

-~ temptsto do such far-sighted oversight hearings, but neither focused
on white-collar crime per se, partly because so Iittle was knowri aboub
the subject at the time. f L L

‘We begin without any particularly defined notions of what legisla~
tive reformsare necessary. It is my hope that at the completion of these
hearings, concrete ideas for legislative reforms will have emerged.
and that we will have succeeded in taking an.unprecedented, soul-
searching look at our society, cur values, and our notions of “equality
of justice™ for all-our citizens. - = - o
‘We have asked the three distinguished gentlemen seated before us
to join us for our very first hearing: Mr. Herbert Edelhertz, Prof.
Donald R. Cressey, and Prof. Gilbert -Geis, all of whom have studied
this and related subjects on criminolegy and law enforcement, and (
more than amply do this subcommittee honor in opening these dis-  #_ -
cussions.’ , O o o
Before we begin, there is a request to cover these hearings, in whole
or in part, by television broadcast, radio broadeast, still photography,
or by similar methods, and, in accordance with committee rule § (J,
permission will be granted, unless there is objection.. . - -~ =
© Let us begin with Mr. Edelhertz, director of the Battelle Law & _ -
- Justice Study Center in Seattle, Wash,, noted as the past chief of the
Fraud Section of the Criminal Division of the Department of Justice,
who was at that time supervising the national prosecution of Federal
white-collar ‘crimes. Mr. Edelhertz was instrumental in- the develop-
ment of the National District Attorney Association’s Economic Crime',
Project. He has written extensively on this subject, including a very .
recent and intriguing study entitled “The White-Collar Challenge to
Nuclear Safeguards.” ’ ARSI EERE
We welcoms all of you gentlemen, and we note that Mr. Edelhertz
" has a prepared statement, which will be incorporated in its entirety,
o ag all prepared statements, and that will allow you to make your
e presentation in any way that you choose. Weleome to the subcommittee.’
' © © 7 [The prepared statement of Mt, Edelhertz follows:] . . .

./ PREPARED STATEMENT oF HERBERT EDELEERTZ, DIRECIOR/BATTELLE TAW &
- JUSTICE STUDY CENTER, SEATTLE, WASH, - . - ¢

e

Mz, Chairman, fnembers of the subcommittee, my name is Herbert Hdelhértz,
w0 and Iam the director of the Baftelle Law & Justice Study Center in Seattle,
“.g - ‘Wash: I appear here today at the invitation of the Subeominittee as one who has

® - been involved in confainment of white-collar crime and in'research on this sub-

”
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Ject for approximately 20 years. Durlng this period I have had an opportunity"

1o view tlie problem of white-collar erime from many: perspectives—ag defense
.counsel, as a legislative specidl counsel, ag spupervisor of nationwide: programs

_of white-collar crime prosecution in the U 3. Department of; Justice, as director - ‘
‘of Federal intergovernmental task forces to review the integrity of Glovernment *

agency programs, and finally in managing research and policy planning efforts
~degling with the'investigntion and prosecution ¢f white-collar crime. -

From my. discussions with your counsel it is clear that-this Subcommittee is
embarking on the development.of a loog-range examination of white-collar crime
insues which will address the character of white-collar erime, the actors (offend-
‘ers and enforcement agencies) in this arena, the harm infiicted on our soclety
by such erime;.and the character and efficecy of public and private remedies de-
sigried to cope with this illegal activity, It is clear that the ultimate objectives
of these hearings, which must be to protrct our society from white-collar crime
and pro?.zde meaningful recourse for victime, can only be achieved threugh

Adoption.of this broad perspective. ‘Stich a larger view ig particularly important -

to your task because white-collar crime is difficult to défine and, in operation,
is often indistinguishable from legitimate sctivity. The harm inflicted by it-can
gometimes be.exposed oniy by a painstaking and time-ccnsuming removal: of
layers of cover. -

This Subcommittee faces the same challenge encountered by enfcrcement agen-
cies. To understand and to deal with these erimes and related abuses will involve
an exercise which can only be compared to an archeclogical excavation—the
tombs are sarefully hidden and constructed with fake passages and antecham-
Ders to divert the gearch. The search itself is so laborious and complex an effert
that it can easily destroy the trail it seeks to follow. I respectfully suggest, there-
Tore, that ag you cast a’'broad net of inguiry through the coming months you
examine the witnesses and the information coming" hefore you with respest

to & common series of issues or questions. Preiimmanly, you: might consider

#uch gquestions as:

To what extent ddés the whit/e—collar crimmal behavicr deseribed to yourd'

‘Subcommittee affect confidence in the integrity of our society, both in the private
__and public sectors? -«

“What are the 1mpacts of behavior being described, measured not only in
. dollar terms, but in termg of human suffering such as the subversion or desfruc-
tion of social benefit programs and frugtration of individual aspirations? , ;

To what extent do our laws, and the agencies established to enforce our laws,
‘offer incentives to béhave lawfully and disincentives to unlawful behavir/r?

{With respect to each offense ‘area described to your Subcommittee, Are the
resources dedicated to prevention and:enforcement reasonaoly proporti/onate to
the harm inflicted or losses suffered?

Are there white-collar crimes and relatéd nbuses which “fail uetfween the
cracks” becausé of jurisdictional lines: (Iocal state, federal), or bgcause. of
lack of eovrdination along functional lines (pohce; investlgaﬁve, regulatory,
prosecutive, judicial, ete.) ?° -

Is responsibility for contammenb of white-collar crime no‘v appropmately

.divided between the federal, state,local and private sectors?

‘Is -the business world current]y meéeting its legal and ethical responsxbihty'

to deal with internal corruption? If not, why not? If not, how ecan it be en-
couraged to do go?

Is the public well sdived by the current legal system in” “which ‘dentical
white-collar criminal behayior may.-optionally be deait wﬁ:h through civil,
regulatory, and criminal processes?

Are government programs which involye procurement of goods anc‘ servxces,
or the delivery of benefits, carefully serutinized at the design stage to maximize
compliance and also to maximize ‘the hkelihood thaﬁ frauds will be surfaced
and dealt with? = -

I8 adequate information about White-collar erime cun‘éﬂtly being collected‘

in the public and private sectors to support assessments of the problems posed
and the adequdcy of preventive, detection and enforcement efforts?

The formulation of such a series of guestions will, I believe, help to develop
o forcus which will contribute.to the legisiative obJectives of ‘this Subcommit-
tee, to the education of the public whose understanding and support is essential
“to any white-collar crime containment program—and in addition will assist

. law enforcement agencies by prowdmg them Wlth added perspectives on 'theu'

own efforts.
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= \White-collar crifié has been <with ug for o long tine. It can certainly com-
‘pete Tor the title:of the “oldest profession.” Ancient tablety unearthed in the
Middle Hast msake reference to fraud; thete are biblical references to frauds
involving weights and measares; commedity futures frauds werd noted in 16th
Centiry Burope : and fmanipalation 'of shareés ¢f stock goes back at least to the

17th Century. Our own history is'rveplete with instances of fraud 2nd commer-

cclal bribery—resulting in much currentiiegislation as well ag the establishing

of regulatory agencies at local and state, 4s well as at the federal level, .

Nevertheless, it has only been in the last two or three years that the white-
collar erime issne has been raised to. a high place in our Hst of national
priorities. This new priority undoubtedly responds to s public mood evidenced
by such surveys as the February 1978 Harris Poll, in which 89 percent of the pub-
-lic responded that what they wanted the Congress to do inore than anything
else was to do-something about corruption in government, - L S
©One might conclude that this new priority status reflects some greater in-
cidence of white-collar crime. Move-likely the explanation is that a series of
highly publicized events—Watergate, corporate bribery of foreign government
officialy, the demonstrated frand potential of computers—bayve créated & new

public awareness of what hag always heen with us. T D
I respectfully suggest that this new public awareiess ‘may not have long

range staying power, but that it nevertheless does now provide 4 great, oppor-
tunity to make a megningful and lasting contribution to containment of white-

collar crime. Such containment can only he realized through legislative and
structural changes in: the ways in which our institutions, public and private,
deal witli white-collar eriminal behavior, and from the development of on-golng
processes for gathering relevant information which wili- support budget jus-
tifications for resources to support confainmentactivities. > R
What is called for, quite obviously, is the development of a national strategy
- for coping with white-collar crime and related abuses, a strategy which will
incorporate the activities of private and public sgencies active in. this feld.
There are steps eurrently underyway to explore how guch o national strategy can
be developed and impléemented, and I hope and expect that these hearings will
make a contribution to this effort. o o : Co
Having made these preliminary remayks, T would like to make some general
observations about white-collat erimne, 1t may be helpful to do this in the form
of answers.to this series of guestions: What is white-collar “erime? ‘Who com-
mits white-collay ¢rime? What harm g done by white-¢ollar crime? What is

being done about white-collar crime? What is an appropriate and effective vole:

for the‘ federal government in combdtting whife-coliar crime?

. WHAT I8 'WHITE-COLLAE ORIME?

. White-collar crime is & mdespreadopattem of ant‘i-soc’ial{behavior{which is

financially or materially motivated and affects personal, business, and. govern~
mental transactions at local, national, and international levels. It is Dbsefvable
in soelalist eountfies, no less than in those ‘which operate nider the free en-
terprise system, It may be & uniquely difficolt farm of deviant behavior to desl
with because ‘our soctal and legal structure provides a framework in which
hite-collar offenders can rationalize and justify theiracts. ’ Ry

' The 'sedvclt for 4 definition of whi-collar crime has béen a fertile aren for

academie, almost theological disputation. I haye suggested o’ deflnition which -
I believe is best oriented to the planning ami design ',ng mensures to deter, .

“investigate, and prosecute white¢ollar offenseg -~ o )
An illegal get or series of meg_nl acts committed by non-physical means
and by concealment or guile, to obtain money or property, to avoid the pays

_.ment or loss of“money‘ or. property; or fo -obtain business or personal

' advantage, .. . ; L
*These crimes fall into four general catégories:-

1. Ad Hoe Violations, committed for one's personal benefit ‘on an” episcdic

basis. Examplés ‘would be. tax frand or ngf‘arevfra’uds. The usual victim’ is.

local, state, or federal governmearnit:™

2. Abuses of Trust, committeed by a fiduciary, or trusted agent or employee.

" Hxamples would be emYezzlement, or the receipt of a bribe or favot to confer -

“a benefit, Individuals, businesses, or governments are al] vietims of such crimes;
-8, Collateral Business Crimey, committed by businegsey ‘to further theirprimary
(legitimate) purposes. Bxampleg: ywould be attl-trust viclations, bribery of cus-
L . . . o 5 . : RN
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ents, use of-false welghts and measures, sales misreprgseqtgtiQns,
4 would be the public and governments, v

x

busi‘ﬁ{;ssgopportunit;ies. Victims are the general publie, par‘tﬁcql,ar‘ly thoge’ 1eqst
in « position to afford losses, for example, the elderly. ) e o

“y

WO COMAMITS WHITE-COLLAR ORIMES ?

Thésé erimes are committed at every level of society and in every area _of, ac-
tivity. Since the purpose of white-collar‘crime is to obtain money or some per-

gonal advantage to which one would not otherivise be entitled; we are addressing:

hasio lunpan motives, the more insidions because they can be rationalized as:

Nat being crimes, because the acts involved do not resemble strget‘cnmeg, .8y
bank officer lending his bank’s assets on favorable termy to a business which he
gecretly owng oy in which he"has an interest, or padding.of Medicare/Medicald

bills by physicians,

of business, e.g,, prohibiting monopolies or restraints of trade. Y
Need, e,g., unlawfully deferring tax payments as g source of operating aapital

for g business, or making fraudulent claims for welfare payments to supplement

an inadequate income, _ . o o
Tveryone ig doing it, e.g.,, shading on taxes, commercial bribery (corruption in

pulblie or private procurement of goods or services). = _

" mhus we will find white-collar crime violations committed by the wealthy and

by the poor, by large and small business, in the private sector and by governmert

employees, .

Before we too harshly indiet our society, however, we should keep in mind that

over tlie years we have blurred distinetions between illicit-and legal behavior in
the area of white-collar crime. Thig blurring has developed gradually over time,
INlicit behavior can be perceived fo be less so when sociefy looks on it tolerantly

yi. . .
(@) Lack of adequate enforcement of éxisting laws ; S i
~(p) making thé same act the subject of pptional criminal or civil action;
‘{e} Treating white-collar offenders more leniently even after criminal prosecu-.
tion and-conviction ; and . :

{@) inadequate concern to provide remedies for the vietims of white-collar
crimes. o o R )
o . WHAT HARM IS BEING DONE BY WHITE-COLLAK ORIME?

i
L

Yhite-collar crimes have impacts which £all into two categories:
Losses which can be characterized in dollar terms’; and

- Secondary impacts, e.g., on people, quality of life, business operations, and
on the éffectiveness, efficiency, and fairness of goverrment programs, and on

publie trust in our governmext and private iistitutions.
. Many estimates of dollar losses are made, none of which are more than rough
guesses, These estimates-range from $3 to $60 billion per year in the United
States alone, depending upon.what crimes are included in the estimates and how
analysts project actual fosses from the comparatively small number of instances
which are detected. If one includes, for example, guesses gbout the costs to con-
sumers and busiress competitorg from price-fixing and other anti-trust violations,
and losses to government revenues from posgible tax frauds (many of which are in
gray arens of law enforcement), it is easy to make projections (guesses) at or
even above the upper limits of current estimates. If one confiney estimates to

~ eriminal cases successtully prosecuted, measurements of monetary losses are

likely to be only a small proportion. of ‘the higher figurey, Whatever the hasis
used, it ¢an be confidently stated that monetary losses from business frands,
fraudson government programs, consumer frauds, and procurement frauds dwarf
into insignificance direct monetary losses stemming from common crimes, How-
ever, one should be cantioned against siich comparisons between commen crimes
and white-collar ¢rimes; in both cages secondary or human impaciy may be far
more imporiant. For example, the impact of a mugging ig far gréster than the
few dollarg taken from the victim, when one. considers the vietim’s personal
tranma. his loss of confidence in the.community, Bnd the'¢pstruction of inner
cities:through fear of crime, In exactly the same way the niore significant losses

- from white-collar exrime are probably fo be found in itg secondary‘ipmacts which

cannot be calenlated in dollar terms.

Sy 00 Games,-committed for the sole purpose of cheating customers, Ixamples .
.z%’\?oul 2 charity frauds, land sale {rauds, and sale of worthless sectirities or

" Tustifled, since government doest’t “understand” the markétplace and the neec}s .

Q
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" Tor example, how does one measure the-loss to an elderly retired widow, on a
ﬁxlc.:d incomg wiio is defrauded of her “nest egg”—which means the dmerenge 3
between a modest, ind;!pendent life style, and dependetice on welfnie or being a
burden on hexr-children? -+ : R _

" he secondary impacts of white-collar cxime ave fax more significint than mexe
dollar losses—no Toatiter how great—because they go to the very, heart of the
issue of the integrity of our society, and to that conildence in our private and
public institutions which i essential to their “usefulness and effectiveness in
serving the publie. .o ; . K :

Pﬂtgarns It)»f misinformation, deception, and exploitation found in white-collar
pifenses can cnuse sevére public anxieties and resentments. The aged are a popu-
lation specially and cruelly affected. Minorities, tap, are d{spropprtionately yul-
nerable to guch offenses. In its investigation-of the Watts riot, the McCone Com-
mission” “heard recurring testimony of alleged consumer exploifation in sonth _
central Tos Angeles . . . Not just these particular segments of soclet’yfeel them-
sclves abused ; middle-class persons increasingly seem to feel vietimized by con-
sumer fraud and other forms of economic exploitation. - . B

There are other indirect conséquences which flow from white-collar ofﬁepsesg\
Txamples include negative effects on economic development, ard lossg- of public
trust in established processes and institutions, Banking abuses may dry up the
flow of eredit to small businessmen and minority groups, Credit abuses divert
funds from legitimate outlets. Fallure to regulate financial markets effectively

.hag an impact on economic grovth and on the stability of private,local, and state

goveriinent pension structures. . e . :

Many social and econgmic programs -are digproportionately vulnerable to
swhite-collar crimie because they lack tl}’a\powerful constituencies and iuternal
protections of more established public éaterprises, Thus welfare programs and
“poverty programs” ave often judged by the public and in legislatures more on
the basls of relatively small (though not to be tolerated) instances of Traud than
on the basis of benefits delivered. Housing for the poor, Medicaid, Medicare,
agricultural subsidies; financial support to small and minority businesses, urban
renewal—this is but a short list of programs which have been made more costly;
have been less effective, and have been deprived of public support because pf
white-collar crimes., - S BETE : AR

Other indirect impaets of business crinies require your considerstion. Violatiom.
of anti-trust laws raise prices and distort the shape and direction of our national
policies in support of the kind of free-enterprise system we chooge to operate
under—denying entry to the market for some and rigorously confining the com-
petitive roles of others Tax violations ghift tax burdens. Comrmercial bribery”
(e.g., payoifs to buyers) not only injures the competitor who seeky to opernte’
ethically, but also promotes similar unethical behavior and creates national and
international problems, as in the Lockheed case. Enfdarceiment practiced, which
result in relatively stern proseeutivie and sentencing action agninst fhe erimeas of
the poor as compared to enforcement patterns against white-collar crime, create
a heightened sense of unfair digerimination in'law enforcement which may in
fact promote lawlessness and violence, Last but not least, the drive for advantage
through the commission: of white-collar crime corrupts our nublic institutions,

“not only through direct subversion of public processes but algo through more

subtle activity such as concealed donations of unlawful political contributions,
The corruption of government and-its functions is g major white-collar. crime
impaet. - : ‘ ‘ N ki e

The integrity issue is and will remain the most important:one posed by white-
collar crime, Unless such crime is'more effectively eurbed it will continue to erode

«the moral tone of our gociety, If it is believed that large numbers of taxpayers

are able to successfully-cheat on their income tax, those who would not otheiwise
do s0 may themselves cheat. If cheating is perceived to. be “the real svorld of
business;™ it iy easier to rationalize inflation of an insurance claim or give a favor
to a procurement official. If our people believe that there is broad-scale cor:
ruption -and cost inflation: in government procurement, it becomes easiev-to ..
rationalize false claims submitted to government programsg, such as those involvs
ing welfare or agricultiralprice sipports, If the rewards of cheiiting in business,.

-or 'violating guti-trust or tax laws, are greater than the perceived combination

of detection/posecution/punishment, then no amount of rhetorfe will very long - ~
abate continuation of practices which inthe past consistently retarded and under~

cut our national policies addvessiig economic, social, and international issues. -
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" One impb.ct area which cuts across the dollar/secondary imphct issue ig that of
governinent procurement, on-local, state, and federal levels. Abuses in this
aren present not only an integrity issue, but a dollar issue of substantial im-

portance, Bid-rigzing, false claimg, difcriminatory awards of contracts which

are not justified by some specified governmert benefit, conflicts of, interest: which
may cause totally unnecegsary procurements—all these are of major importance
in a perlod of relatively infinites needs but cledrly, finite publi¢ resources.

WHAT 18 BEING DONE ABOUT (WHITE OOLLAR CRIMI?

'Thete is much talk about white-collar crirl.'ze, but less action in proportion to
the scope of the problem. - S : o

Our society is currently preoccupied with street crime and organized crime.
Fear of crimes such as robbery, burglary, and rape is easily understood. Organized
erime, dramatice sinister, more o because it is largely-invisible, seems especially
threatenitiz and- ominous to: the public. These crimes have aroused strong legis-

lative Tesponse, epitomized by the Omnibus Crime and Safe Streets Act of 1968

and the Organized Crime Control Act of 19870, :

While some LB A.A. funds have been directed against: white-collar erime since
1973 (after the Watergate scandal surfaced and raised our sensitivity to the
1isue), it hns been a relatively small but growing part of that agency’s overall
anti-crime effort. - . : .

Local investigation and prosecuticz have been impeded by two basic problems:
(1) lack of remources; and (2) the externalities problem, e.g:, many crimes
victimize people in o number of jurisdictions, and no one: jurisdiction can assume
the burden on behalf of all those affected. :

On the federal level there is a great deal of activity directed agninst white-
collar crime, but this ‘effort is 'impeded by structural and resource problems,

White-collar erime enforcement on the federal level is structured as follows:

Detection of white-collar erime is, with some exceptions, in the hands of ad-
ministrative departments and agencies. Thus prima facie evidence of any crime
must be reported by federal agancies to the U,S. Department of Justice, or to the
Justice Department’s Federal Bureau of Investigation for investigation. In some
instances, however, e.g., the §,10.C, 'or the Postol Service, agencies have their
own investigative branches which refer cases directly to the prosecutive arms
of-the U.8. Department of Justice in Washington, D.C. or to U.8:: Attorneys in

.the field. = -

Wost detection is reactive, in response to complaints. Some ig proactive, as in
the case of thogse R.B.C, activities which involve ‘monitoring market activity
or corporate filings for signs of violations. Other government personnel conduct
aundits, e.g;, of defense contractord, taxpayers, ete, but except in a few rare
instances (usually to-be found in ILR.S. or the S.8.C.). agency enforcexient offi-
cials are prone to avoid considering cases for criminal prosecution. Agents or
auditors alert to criminal issues lose their zeal in a climate of discouragement and
delay, orin the course of administrative and civil settlement negotiation.»

Investigation is conducted administratively within federal agencies and de-
partments, and by the Federal Bureau of Investigation.”While levels-of capability
vary, they are often quite high but nevertheless have potential for improvement.
It should be kept in mind that the arena for investigation is limited by lack
of funds, parametery of investigative authorizations, red tape, and concerns
about whether and how invesgators’ work products will be received by prosecu-
tors who have-discretion to prosecute or to decline prosecution. .

Prosecution - (eriminal) i invariably conducted by U.S. Attorneys and U.S.
Department of Justice attorneys from the Criminal, Tax, Anti-Trust and Civil

. Rights Divisions. Where g case is not strong enough;, or where discretita has

heen exercised against ci«(rr‘ninal prosecution for a valid or less justified réason,
the same kind of case may be prosecuted civilly or administratively by other U.S,

* departmenty agencies.

Detection; investigation, and prosecution operate under very real constraints

which: derive from problems of legal jurisdiction,®lack of resources, and en-.

forcement policies, For example, congimer protection is-relatively uncoordinated

~on the federal level, with responsibilitieg placed in -4 long list of agencies and

departn}entsz Many of these .agencies and departments have simultaneous re-
sponsibility for policing and also assuring the economie health and publie con-
fidence in the enterprises being monitored—ivith all the conflicts posed by such
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dual responsibility. Anti-trust enforcement is divided between the U.S. Depirt-
ment of sustice and the FC., with each alternately assuming the lead. Sheer
chance may detérmine yhether a merchandising fraud operator will he dealt
with by the F/T.C., where & cease and fesist order is likely after many years,
or will be eriminally indieted and exposed to & possible prison sentence aga result
of action by the U.S. Department of Justice. It should be noted that the FI.C.
has shown greatingenuity in using tools at its disposal, and this comment should .
not be taken as a criticism of the I D.0. Rather, it is the nature of the un-
coordinated response to the white-collar crime problem which must give us
concern. . ) ;
Policies ave of key impoxtance. Not enough is done by the federal government
in contract renegotiation procedures to recapture excessive proiits, or to utilize
renegotiation audit procedureés to unearth indications of procurement fraud.
Audit and cdomplignee activities within government programs unforfunately
often require that numerous review and administrative hurdles be. overcome-
hefore o case 48 veferved for criminal prosecution or eivil recovery. :
How we make resources available will often determine whether sve mean what
we say about fighting white-collar ¢rime. Audit operations of LR.S, and the
Tnforcement Division of the S.1,C., a8 well as the Anti-Trust Division of Justice
are customarily strapped for funds, a situation which must convey nnintended and
undesirable messages not only to taxpayers, the securities industry, and potential
anti-trust violators—but alse to the attorneys and accountants who repiesent
and &dvise them, R i fo
Tt is ot unusual to hear the judiciary eriticized for applying different punish.
ment yardsticks to white-collar offenders, as compared to those who commit coms
mon crimes, Thi§ eriticism is valid, but the responsibility must be shared. The
courts @o no more than reflect the existing overalt climate of folerance toward
gllilite-conar crime, as evidenced by legislative, execntive, and private policiey in
s area. ’ ; » ‘ }
The igsue of private enforcement is rarely addressed in considering white-
collar crime. Large corporations and smaller businesses spend hundreds of mil-
lions of dollars ench year on internal audits which could do more {as oui”courts
have recognized) to deter and unearth white-collar crimes. The U.S. Chamber of
Commerce, the insurance industry, and other sectors of the business community
have mounted investigative and educational programs directed against white-
collar crime. The enforcement vii.ne of all this is limited by the reluctance of hysi- -
ness to refer cases for eriminal prosecution, except in instances ywhere no insider
ig culpably or négligently involved. Corporate officers and their auditors are con-
cerned about their images ag competent managers (In the eyes of public and stock-
hiplders) if they are seen to have allowed their companies to be defrauded ; they
worry about liability in lawsuits brought by stockholders on the grounds of their
negligence. In more than one instance the fault can he placed at high levels, where

“eprporate officinls.are invaolved in conflicts-of interest, taking of commercial bribes,

and dealing in corporate stock on the basis of inside information. With respect to
these crimes enforcement is liinited to detection Ly happenstance or the vigilance |
of a particular agency, : . . Sk
Internal corporate corrupiion is a<desert area of enforcement—and if there are
doubts about this statement, consider how much less we would know today about
“laundering of funds” and major secret offshore bank accounts if it were not fov
the vigilance of a guard at the Watergate Building. It should be kept in mind that
a program in which government and private industry find common .ground in
gooperating against white-collar crime can only benefit hoth large and smalk
usiness.. . . S . - . ,

WHAT I8 AN BEFECIIVE AND APPROPRIATE KOLE FOR THE FEDERAL GOVERNMENT
I CoMBATING WEITE-COLLAR  CRIME? - :

Most white-collar crimes are carefully planned and executed. They: are not
committed on the-spur of the moment, or in the heat of passion, Therefore they

area Iatmore appropriste subject for deterrence than are common crimes.

. An_ effective federal policy against white-collar. crime. should -involve these

‘components :

Setting and éhfpﬁ_'éirig sfandards of integrity in the operation and condnet. of
Tederal Jmsiness, internallyy and externally in dealing with the private sector

(Le.,, in procurement’of goods and services). -
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Analysis and reorganization of federal efforts to detect, investigate, and pros-
ecute white-collar erime—gand provision of resources needed. + . »
Legislative changes to malke white-collar erime unprofitable for businesses
which are collaterally but not primarily involved in such activities. »
Provision of suppiémentary services- and ficilities to local and state law
_enforcement agencles, S . '
** Thhege elements are gtated generally, and will have to be implemented by spe-
cifie policies, As n “cafeterin line” of possible items in implementdtion of these
elements, the following should be considered: :

J. Rationalization of the hodgepodge of compliance activities within the
Federal Goverfiment. . .

Brery federal department and agency polines itself and its programng, usually
through its general counsel, compliance division, or an inspector general. Each
such aetivity ghould be reviewed to determine whether it is operating (a). to
nachieve uniform federal integrity goals, andnot merely internal agency pbjectxves,
and (b) whether investigations are efficiently initiated and their findings trans-
‘mitted rapidly through unimpeded channels {o prosecutive agencies,

9, Ratlonalization of functions within the Federal Government.

Congumer protection is the responsibility of innumerable departments and
agencies, banking agencies, K.U.D,, H.IL.W., the Postal Service, Commerce, F.T.C,,
C.A,B,, Consumer Product Safety Commigsion, Agriculture, ete. Consumer pro-
tection functions and other department and agency functions gshould be carefully
reviewed to determine whethier there are conflicts between duties to. those being
regulated on the one hand, and consumers on the other, The nature and character
of the interaction of these departments and agencies with one another,’and with
the I.B.1, and the U.8. Department of Justice should similarly be examined. Com-
paral;le analyses can be made in other white-collar erinie areas, such as tax and
anti-trust enforcement, and with respect to federal procurement of goods and
services. - ) .

8. Aaministrative end legislative changes::

Statements of public policy, followed Dy ‘internal dirvectives, can have mnjor
Impact, Much of the federal bureaucracy dealing with enforcement matters has
always been responsive to any signals that the Executive Branch really means
business, and will act vigorously when called upon to do so.

Releasing such energies within the federal government will have salutory
external effects, For example, a policy of stringent criminal (and civil) .enforce-
ment directed against those corporate expense accounts which are merely dis-
guised compensation, and against internal corporate corruption, will help to
change the *everybody’s doing it” climate, and encourage integrity rather than
cynig\ism within both the private and public sectors. . =

Statztory tools must also be re-examined. A start has been made on increasing
penalties for anti-frust violations, for example, it there is much distance to
travel along this same route. Vietims of white-collar crime should be given greater
access to evidence collected by federal investigators. The frequent use of nolo
contendere pleas by large corporations should no longer-be permitted to operate .-
as a barrier to such assistance by sealing information in government files. Statu-
tory remedies should be reviewed to ensure that criminal enforcement is not side-
tracked by the availability of alternate civil or administrative remedies which
give enforcement officers an “easy way out”—and thus tell offenders that penal-
ties are just a cost of doing business. : i R

Material resources, as recognized in federal budgets, must be increased. It has
frequently been demonstrated that every dollar spent in enforcement pays for °
itself many times“over. The comimitment of more resources to these tasks will
convey the message that white-collar erimes will no longer be tolerated in either
the private or the public sector. - )

4. Btate and Tocal law enforcement agencies dealing. Wiy white-collar crime

‘ should be supported through the provision of servites and. expertise. )
" 'The federal government copes with ‘a broad compdss of white-collar crime
Jproblems, both geographically and in terms of kinds of crimes. Local jurisdictions
“vill rarely be able to support needed banks of expertise, e.g., accountants, tech-
nical experts, health care program analysts, and investigative specialists required °
for the broad range of violdtions which nevertheless affect them locally. They
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will rarely have the Investigative or prosecutive manpower £6 devote to éomplex
cases without Injuring their capability to cope with common crimes which axe
of first priority to theireitizens, . ", | e e .

. 1t should- therefore be federal policy. in all areas to develop criteria for proyi-
ston-of more support sérvicés to ldeal low enforcement agencies dealing with

white-eollar erime, Provision of services is legs likely to be wasteful of dollazs’

than sre getieral financial subsidies, There are ample precedents for this in the
E.B.1’s trime laboratories, in Postal Inspection Service assistance to local fraud
prosecutors, aud in the broad range.of investigative, analytic, and sdvisory
sexvices provided by the 8.1.C, t local agencies enforcing state securities laws,
Heretofore such policles have been o hatter of federal agency poliey option,

implemented by paring already limited resources for this purpose, Such policies

should be clearly stated und made applicable to all federal ngencies. They should
be ingtitutionalized gs line items in department and agency budgets. 'The benefits
will be many, At relatively low cost, broad and overlapping: state and federnl
policy objectives will be ndvanced, coordination of gffort will minimize the impact
of escapes from one jurisdiction.fo another to vietimize the public, and it will
meaningfully convey the message thot the integrity ‘of our dedlings with one

- another is a common federal-state-local problem, . :

I have sought in thig testimony to make the point that the test of our nation's
commitment to a climate of integrity is what we will do about the harm that is
done to our people and our community by Hes, frand, deception, end concealment
of the truth in the private and publiz sectors. There are major and Ymportant
subissues, such as discrimination ia law-enforcement, and dollar costs leyied on
the public and private sector by white-collar crimes—but these are reflections or
congequences, not causes. Anglysis‘and rationalization of our legal and enforce-
ment structure, disincentives to suecessful exectition and concealment of white-
collar erime, and remedies for victims of such erime, should be the major areas
of concern for thig Subcommittee. ‘ : - s

TESTIMONY OF HERBERT EDELHERTZ, DIRECTOR, LAW & JUSTICE
STUDY CENTER OF THE BATTELLE HUMAN AFFAIRS RESEARCH
'CENTERS, SEATTLE, WASH, - - - = K

Mr. Epermzrrz, Thank you, Mr. Chairman, -« v
During the past 20 years, I have had an opportunity to view the
problem of white-collar crime. from many perspectives: as defense
counsel, as a legislative special connsel, as a supervisor of programs of
prosecution in the U.S. Department of Justice, and as director of
Federal intergovernmental task forces: to review the integrity of

Cpw

Government agency programs, and, finally, in managing research and

policy planning efforts dealing with the investigation and prosecution

“of whife-collar crime. :

From my discussions with your ,co‘uns_ei, it is_clear that tﬁis sub-

white-collar crime, the actors—that is, the offenders and enforcement

agencies in this arena-—and the harm inflicted on our society by suéh ‘

crimes; also, the character and efficacy of public.and private remédies
designed to :c%ﬁa with this kind of activity. It’s clear that the ultimate
objectives of this hearing, which must be to protéct our society from
white-collar crime and, no less important, to provide meaningful
recourse'to vietims, can only be achieved throngh the.adoption of sueh
abroad perspective. » ' S

This larger view is particularly’ important to your task becanse »

white-collar erime is diffieult to define and, in operation, is. often indis-

" tinguishable from legitimate activity. The harm inflicted by i can

-

&

committee 15 embarking on the development of a long-range examina- - ‘
tion of white-collar erime issues which, will address the character of - -
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