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Synopsis

What does the public think about criminal jury trials?
The Commission had a poll conducted in April, 1977 to dis-
cover the Canadian public's views about various aspects of

the criminal jury system.

Data obtained from approximately one thousand respon-
dents indicated that Canadians generally are very favourable

to the jury system. Other findings were:

thiv £ the pgopulation h2s had direct or in-

s
w

[¢N

- one ti

direct contact with the criminal jury;

- those who have served on a jury believe a jury ver-
dict more just and fair than verdicts by judges. Generally,
half the population thinks both verdicts equally fair and
just while the remaining half are overwhelmingly in favour

of jury verdicts;

- almost all Canadians believe the accused should have
the option of a jury trial for some offences and one third

think the accused should have the option for all offences.




Generally, the right to jury trial should increase with the

severity of the offence;

- a great majority feel that jurors should be encour-
aged to come to a just and fair‘verdict even though it means

they would not be strictly applying the law.




Introduction

In April 1977, the Canadian Institute of Public
Opinion, the organization which conducts the Gallup public
opinion polls in Canada, was commissioned to conduct a study
of the jury by the Law Reform Commission of Canada. The
general purpose of the study was to obtain some basic infor-
mation about the public's view of a number of different
éspects of the jury. Because of the cost of such surveys,
the Law Reform Commission decided to limit its involvement
to six "fixed alternative" questions. As indicated in
Appendix 1, the Gallup Poll sample in Canada is designed to
pe represcntative of adult Canadians 18 vears and older who
are not in the military, institutions, Labrador, the Yukon,
or the Northwest Territories. For all normal purposes,
then, we can assume that the overall figures are representa-

tive answers for "Canadiansﬁ.

o
—
P e

As with any survey data, one question that has to be
dealt with is the problem of "exactitude". It is important
to differentiate a number of different ways in which this
problem can be dealt with., 1In the first place, we have to

deal with the questions themselves. It is possible that if



the questions were asked in somewhat different ways, we
“would have found somewhat different answers. However, we
have no reason to believe this to be the case here. The
second matter is that these data have to be accepted for
what they are: the responses of approximately 1000 people
in April 1977. Given that the questions were asked only
this one time, however, it seems unlikely that there would

be any dramatic changes in any of the response patterns.

The final form of "accuracy" that has to be dealt with
has to do with the statistical reliability of the sample
(given the constraints already described). This Qquestion
can be divided up into two separate questions:

(1) wnat is the l1ikely range, or confidence interval,
for any cf the responses? For example, 89.9% of the respon-
dents feel that the accused should have the option of a jury
trial for the offence of murder. We can be 99% certain that
the true percentage for Canadians actually lies between
86.9% and 92.9% (89.9 + 3%). Generally speaking, for the
sample as a whole, a fair summary of the "confidence inter-
vals" would be that we can be 99% certain that the "true
value" is within three (or at most four) percentage points
of the values obtained from this sample. It should be

pointed out, however, that the "confidence intervals" for




sub-samples are considerably wider: only when we are
looking at the responses for the full sample can we be
reasonably certain of being within three or four points of
the "truth".

(2) At times in this report there will be comparisons
made between different parts of the sample. In these cases,
statistical tests will be provided which will tell the
reader whether the apparent difference between two groups of
people (e.g., those who have served on juries as compared to
those who have not) 1is statistically meaningful. By
statistically meaningful (or in the statistician's language
"statistically significant") we will mean that the result
has a very Jlow 1likelihood of having occurred "just by
chance®. The statistician’ys Jay of presenting such a find-
ing would be to indicate the probability of having obtained
a given result by chance alone. The normal notation for
this might be something like "p is 1less than .01" which
would indicate to the reader that the 1likelihood of the
result happening purely by chance would be less than one in
one hundred. In an attempt to avoid confusion, results that
are not "statistically significant" will not be presented.
It should be pointed out, of course, that "statistically
significant" and "significant for policy" are quite dif-

ferent concepts.




1. Incidence of serving on a jury in a criminal trial

One function o©f jury service 1is that it brings a
portion of the law-abiding population into contact with the
criminal justice system. Other than jury service, it seems
likely that the closest contact that most members of the
public have with the criminal justice system is through the
newspapers or television. Overall, in Canada, it would
appear that about 5.3% of ¢he adult population has served on
a jury in a criminal trial. An additional 29.1% of the
population knows at least on: other person who has been on a
jury. Crnie could conclud:, then, that about a third of the

population has had some di:ect or indirect contact with the

. .
criminal ury.
Juary

As indicated below, there was some regional variation

on the amount of contact citizens had had with the criminal

jury.
% reporting % who have not % who have
having served but who know some contact
someone who has with jury
Region :
Atlantic 8.9% - 43.3% 52.2%
Quebec 3.1% 13.1% 16.2%
Ontario 5.8% 38.5% 44.3%
Prairies 5.2% 32.7% 37.9%
B.C., 7.0% 21.8% 28.8%
TOTAL 5.3% 29.1% 34.4%

== Chi 8Square (test of significance) on % having some
contact = 75.33 df=4, p is less than .0Cl.

1




Not surprisingly,‘;older people were more likely to
have served on a jury than were younger people. However,
they were not more likely to have known at least one other
person who had served on a jury.

% reporting having % who have not served

Age served but know someone who has
18-29 1.2% 26.1%
30-49 4.9% 33.1%
50 and over 9.9% 27.9%

Males were more likely to report having served on a
jury, but, once again, males and females were approximately

equally likely to know someone else who had served.

% reporting having % who had not served
Sex served _ but know someone who has
Male 8.2% ! 28.8%
Female 2s4% 29.4%

There did not seem to be appreciable differences in
the proportion of people who had served when broken down by

community size, education, or family income.

2. Awarenesé of unanimity rule

One of the more saliait rules about criminal juries in
Canada is that their decision iust be unanimous. There has

been a lot of interest in this rule recently particularly




because of activity in the United States directed at relax-
ing the rule. 1In this context, then, we decided to ask the
sample whether they knew about this rule. We felt that
asking the gquestion could serve two purposes: (a) to find
out about peoples' knowledge about the system, and (b) to
get an indication about possible feelings within the com=-
munity concerning the rule. Specifically, if a substantial
~portion of the population did not Kknow that the rule
existed, it could hardly be argued that the public feels
that it is a cornerstone of the jury system. On the other
hand, if people were aware of the rule (and, if it turns out
they are in favour of it), then it would appear that more
serious objections to the present rule would have to be

found before it should be changed.

In any case, across the country, 74.7% of the
respondents answered "yes" to the question, "Before finding
an accused person guilty of a criminal offence in Canada,
must all 12 people on a jury agree that he is guilty?" There
were some interesting regional variations in the answers

that were given., They are contained in the table below.




Must the jury be unanimous to convict:

Region Yes No Don't know, not stated
Atlantic 78.9% 12.2% 8.9%
Quebec 79.0% 13.1% 7.9%
Ontario 67.8% 15.3% 16.9%
Prairies 83.0% 11.8% 5.2%
B.C, 71.3% 18.8% 9.9%
TOTAL 74.7% 14.2% 11.1%

Chi Square = 26.85, df=8, p is less than .001l.

Clearly, there are two regions that stand out.
Ontario residents were least likely to be correct and most
likely not to venture a guess as to the correct answer.
Residents of the three prairie provinces, on the other hard,
were the most likely to be correct and the least likely to
be either incorrect or unable to answer the guestion. There
were no substantial differences when the results were broken
down by sex, occupation, age, community size, education or
family income. Those who had served on a criminal jury were

more likely to be correct.

Must the jury be unanimous to convict:

Yes No Don't know, not stated
Have served 88.9% 9.3% 1.8%
Haven't served 73.9% 14.4% 11.7%

Chi square = 6.89, df=2, p is less than .05.
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3. Fairness of verdicts by jury versus judge

In an attempt to determine whether members of the
Canadian public believed jury verdicts to be fair and just,
we asked them to compare how just and fair they thought jury
verdicts were compared to verdicts by judges. About half of
the sample thought that they were equally fair and just.
However, of those who thought that one form of the trial was
more just and fair, about four times as many peoplé favoured
the jury trial. 1In addition, there was some regional varia-
tion as well as some variation by the sex of the respondent.
The tables below are a breakdown of the responses from those
952 respondents (93.9% of the total sample) who expressed an

opinion on this question.

Which is more likely to arrive at
a just and fair verdict?

Region Judge Jury Both equally
Atlantic 10.7% 57.1% 32.1%
Quebec 5.0% 18.1% 76.9%
Ontario 12.3% 39.4% 48.3%
Prairies 7.0% 49.0% 44.0%
B.C. 12.8% 44.7% 42.5%
TOTAL 9.2% 36.7% 54.1%

Chi square with df=8, p is less than .001l.
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Which is more likely to arrive at
a just and fair verdict?

Judge o Jury Both equally
Males 10.7% 41.9% 47.4%
Females 7.8% 31.4% 60.8%
TOTAL 9.2% 36.7% 54.1%

Chi square with df=2 of 17.33; p is less than .001,

Interestingly enough, those who had served on a jury
were most in favour of the jury (in that they were most
likely to feel that it would come up with a just and fair
verdict) whereas those who had had no contact with the jury
were least likely to favour the jury. It would appear,
- then, that service on the jury does make people more

favourable to the jury system.

Which is more likely to arrive at
a just and fair verdict?

Judge Jury Both equally

Those who

have served 11.1% 55.6% 33.3%
Haven't served

but know someone

who has 11.3% 44.2% 44.5%
No direct or

indirect contact

with jury 8.2% 31.6% 60.2%
Chi square = 26.62, df=4, p is less than .00l.
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4. Offences for which an accused should have the option

of trial by jury

Almost all respondents thought that an accused should
have the option of a jury trial for at least some offences.
The overall percentage (95.1%) did not vary substantially by
region, age, sex, etc. Slightly over a third of the total
population thought than an accused should have the option of
a jury trial for all criminal offences. As shown in the
table below, there were some regional differences on this
question, with respondents in Quebec being most likely and
respondents in Ontario being least 1likely to favour the
option of a jury trial for all criminal offences.

Accused should have the option of
trial by jury for all offences

Region

Atlantic 32.2%
Quebec 46.4%
Ontario 30.6%
Prairies 37.3%
BUC'U 3207%
TOTAL 36.5%

Chi square = 19.49, df=4, p is less than .001,

People living in larger cities were also more likely
to feel that an accused should have the option of trial by

jury for all criminal offences.
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% feeling that accused should have the
option of trial by jury for all offences

Size of
community
Over 100,000 41.6%
10,000 to
100,000 38.5%
Under 10,000 28.5%
Chi square = 15.02, df=2, p is less than .001l.

Interestingly encugh, there were no significant
differences on this question between those who had served on

juries and those who had not.

Part of the question requested respondents to indicate
which offences they thought it would be appropriate to allow
an accused person the option of trial by jury. As can be
seen in the table below, it would appear that the more
serious the crime, the more likely respondents were to feel
that an accused should have the option of a trial by jury.

% feeling that the accused should

have the option of trial by jury
for this offence

Murder 89.9%
Rape 80.8%
Robbery 65.7%
Common assault 53.6%
Theft under $200 44.4%
Impaired driving 46.4%
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5. Unanimous verdicts

As we have already seen, about three quarters of adult
Canadians are aware of the unanimity rule for criminal
juries. Very few people (3.7%) were against unanimity
(i.e., for majority verdicts) for all criminal cases. About
a third of the respondents (33.1%) thought that a Jjury
should be unanimous for all criminal offences. As with
other questions, there were some regional differences on
this question. Residents of Quebec are most in favour of
unanimity for all criminal jury trials, and residents of
Ontario are least in favour of unanimity.

% in favour of unanimity in

jury trials for all
criminal offences

Region

Atlantic 33.3%
Quebec 39.2%
Ontario 27.2%
Prairies 36.6%
B.C. 32.7%
TOTAL 33.1%

Chi square = 11,72, df=4, p is less than .02%

In addition, there were some differences that related
to the age of the respondent. Citizens over 50 years of age

were most in favour of unanimity for all offences and those
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between the ages of thirty and forty-nine were least

favour of unanimity for all offences.

% in favour of unanimity
in jury trials for all
criminal offences

Age

18 - 29 32.2%
30 - 49 28.4%
50 and over 39.9%

Chi square = 10.18, df=2, p is less than .01.

Ain

The larger the community size, the more the respon-

dents favoured unanimous verdicts for juries.

% in favour of unanimity
in jury trials for all
criminal offences

Size of community

Over 100,000 37.8%
10,000 to 100,000 32.0%
Under 10,000 27.3%

Service on the jury did not appear to affect peoples’

feelings about unanimity.

As with the previous question, respondents were asked

to indicate on which offences they felt the jury should be

unanimous before convicting an accused person. Once again,

it would appear that the more serious the crime, "the more
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likely it is that Canadians feel that a jury should be

required to come to a unanimous verdict before convicting an

accused,
$ in favour of unanimity
requirement for jury trials

involving this offence

Offence

Murder 91.6%

Rape 76.0%

Robbery s 55.9%

Common assault 47.2%

Theft under $200 38.8%

Impaired driving - 40.1%

6. Jury equity

One of the functions of the jury that is emphasized by

many writers (e.g., Kalven and Zeisel The American Jury) is

that the Jjurors, because they do not have to justify their
decisions, can come to a just and equitable decision even
though it might not be the decision that would be arrived at
strictly on the facts. In this way, various writers sug-
gest, community values can be brought into the judicial
system in a manner that would be impossible to legislate. In
an attempt to find out whether Canadian citizens feel that

this is a proper function for the criminal jury, we asked
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the respondents if they were in favour of giving jurors in
all criminal cases the following instruction: "It is diffi-
cult to write laws that are just for all conceivable circum-
stances. Therefore, you are entitled to follow your own
conscience instead of strictly applying the law if it is
necessary to do so to reach a just result." We felt that if
people felt that a function of the jury was to establish
equity, then they would favour this instruction; on the
other hand, if they felt that an overriding value of juries
was strict fact finding, they would oppose this instruction,
As indicated below, there was a good deal of support in all
parts of the country for this view of the jury's function.

The "instruction" should:
Definitely Probably Undecided, Probably Definitely

be given be given not stated not be not be
given given
Region
Atlantic 60.0% 21.1% 5.6% 6.7% 6.7%
Quebec 67.4% 13.4% 11.0% 3.8% 4.5%
Ontario 49,3% 22.4% 7.9% 8.7% 11.6%
Prairies 60.8% 11.8% 5.9% 6.5% 15.0%
B.C. 61.4% 21.8% 6.9% 6.9% 3.0%
TOTAL 58.4% 18.0% 8.2% 6.6% 8.8%

As can be seen in this table, there was significant
(p is less than .001) variation across provinces on the

proportion of people who thought that the instruction should
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definitely be given. More residents of Quebec were strongly
in favour of the instruction being given than were residents
of any other region. Ontario residents were least likely to
strongly endorse the instructions. However, in all regions
at least 70% of adult citizens over 18 would appear to be in
favour of encouraging the jury to come to an "equitable"
decision even though this decision might not follow a strict

interpretation of the law.

Those who had served on juries were more strongly in
favour of the instruction being given than were those who
had never served on juries. As shown in the table below,
83.3% of those who had served thought that the instruction
should definitely be given, whereas only 56.9% of those who
had not served gave this as their response.

The "instruction" should:
Definitely Probably Undecided Probably Definitely

be given be given not stated not be not be
given given
Jury service
Those who
have served
on a jury 83.3% 9.3% - 1.9% 5.5%
Those who
have not
served on
a jury 56.9% 18.5% 8.7% 6.9% 9.0%

Chi square (definitely should be given) = 14.67, df=1, p is
less than .001.
(Note: also, when converted to a 5-point scale, the two
distributions are significantly different by t-test, p is
less than .01).
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7. Summary of the major findings

Although only a small proportion of Canadians have
actually served con a jury in a criminal case, about a third
know someone who has served. They seem to be generally
aware of at least one aspect of the criminal jury -- jury
unanimity -- and- generally are in favour of that aspect of

it, particularly for the most serious offences.

General support for the jury system can be inferred
from a number of different results. First of all, of those
people who think that verdicts by judges and juries are
likely to be different with respect to how fair and just
they are, about four times as many people favour the jury as
favour the judge. Juries, it turns out, are preferred most
in Atlantic Canada (where, incidentally, more people have
served on juries and where people are most likely to know
someone else who has served on a jury). Indeed, serving on
a Jjury anywhere appears to make people more 1likely to
believe that a jury verdict is most likely to be fair and

just.

Almost all Canadians think that accused people should

be given the option c¢f trial by jury for a least some
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offences. About a third of the people want the oﬁtion of
trial by jury for all criminal offences. Support for the
idea of the option of trial by jury for all offences was
strongest in Quebec and weakest in Ontario. Residents of
large cities were more likely to feel that an accused should
always have the option of trial by jury than were residents
of smaller cities and towns. Generally speaking, it would
appear that Canadians feel that it is most important for
accused people to be given the option of trial by jury in

the most serious offences.

Almost everyone wants unanimous verdicts for the most
serious offences. Support for the unanimity requirement
drops off with less serious offences, although about a third
of Canadians want it for all offences. The desire for una-
nimity for all offences is strongest in Quebec and weakest
in Ontario. Older people and those who are residents of
large cities are most likely to want the unanimity require-

ment maintained for all jury trials.

Canadians seem to want the jury to be flexible in the
application of the law. Most people feel that jurors should

be encouraged to come to a just and fair verdict even if it
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means that they are not strictly applying the law. This be-
lief was strongest in Quebec and weakest in Ontario. Those
who had served on juries were even more likely to accept
this view of the jury's role than were those who had not

served.
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APPENDIX 1

The Design of the Sample

The Canadian Gallup Poll maintains a national prob-
ability sample in all centres over 1,000 in population. A
quota sample is used in rural farm and rural non-farm areas.
An independent sample of individuals is selected for each
survey.

The sampling procedure 1is designed to produce an
approximation of the adult civilian population, 18 years and
older, living in Canada except for those persons in institu-
tions such as prisons or hospitals, or those residing in
Labrador, the Yukon or the Northwest Territories. Survey
data can be applied to this population for the purpose of
projecting percentages intoc numbers of people.

The sample design included stratification by six com-
munity size groups, based on the 1971 Census data: cities of
500,000 population and over; those between 100,000 and
500,000; 30,000 to 100,000; 10,000 to 30,000; 1,000 to
10,000 and rural farm and rural non-farm areas.

Within each of these classifications a further strati-
fication was done by five geographic regions: Atlantic,
Quebec, Ontario, the Prairie Provinces, and British
Columbia. Within each regional stratum, the population was
arrayed in geographic order by community size and within
those classifications, by census enumeration areas. Enu-
meration areas, on the average, contain about 500 to 600
people.

The total of 105 enumeration areas were selected
randomly from this array. Within urban centres, a random
block sampling procedure was used to select starting points
for interviewers. The interviewer is provided with a map of
the enumeration area, showing the location of the starting
point. From each starting point, the interviewer is
required to follow a specified route in the selection of
households. The choice of urban respondents within urban
households 1is automatically made through a listing of all
adults, 18 years of age and over, and the application of a
random pre-selection method.
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The selection of rural farm and rural non-farm inter-
viewing locations followed the sample design established for
urban centers in terms of geographic dispersion and random
selection of enumeration areas. Because of the low popula-
tion density and wide dispersion of households, the random
block sampling procedure was replaced by quota sampling
based on sex and age.

The design of the Gallup Poll sample has been based on
population statistics of the Census of Canada, 1971.

CHARACTERISTICS OF THE SAMPLE

APRIL, 1977 NUMBER PERCENT
TOTAL NUMBER OF INTERVIEWS 1014 100%
Region Atlantic 90 9
Quebec 291 29
Ontario 379 37
Prairies 153 15
British Columbia 101 10
Age 18 to 29 years 314 31
30 to 49 years 366 36
50 years & over 323 32
Did not state 11 1
Sex Male 514 51
Female 500 49

Occupation of
Head of Household

Professional/Executive 180 18

Sales/Clerical 138 14

Labor 397 39

Other 293 29

Did not state 6 1l

Education Public School, None 218 22
High School, Technical 666 66

University 126 12

Did not state 4 *

Community size Over 100,000 490 48
30,000 - 100,000 80 8

10,000 - 30,000 79 8

1,000 - 10,000 111 11

Rural, Non~Farm 173 17

Farm 71 7
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APPENDIX 2

Have you ever served on a jury in a criminal trial?

a.
b.
Ce

d.

yes, and in addition, I know at least one other
person who has been on a jury

vyes, and I don't know anyone else who has been on a
jury

no, but I know at least one other person who has been
on a jury

no, and I don't know anyone else who has been on a
jury

Before finding an accused person guilty of a criminal
offence in Canada, must all 12 people on a jury agree
that he is guilty?

In
to
or

a.
b.
C.
d.

In

yes
no
don't know

a criminal trial, which do you think is more likely
arrive at a just and fair verdict - a judge, a jury
are both equally likely?

a judge

a jury

both equally
don't know

which of the following should an accused person have

the option of a trial by jury, as opposed to being tried

by

ae
bo
Co.
dc
e,
fo
go
ho

a judge alone? Choose as many as apply.

murder

rape

robbery

common assault

theft under $200 (for example, shoplifting)
impaired driving (driving while intoxicated)
all criminal offences

no criminal offences
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If it were to be tried before a jury, in which of the
following offences do you feel the jury should be
unanimous before convicting an accused person? Choose
as many as apply. !

A UNANIMOUS VERDICT IS ONE WHERE ALL 12 MEMBERS OF THE
JURY AGREE.

a. murder

b. rape

c. robbery

d. common assault

e. theft under $200 (for example, shoplifting)
f. impaired driving (driving while intoxicated)
g. all criminal offences

h. no criminal offenscs

Do you think that jurors in all criminal cases should be
instructed that "it is difficult to write laws that are
just for all conceivable circumstances. Therefore, you
are entitled to follow your own conscience instead of
strictly applying the law if it is necessary to do so to
reach a just result"?

a. this instruction should definitely be given

b. this instruction should probably be given

c. this instruction should probably not be given
d. this instruction should definitely not be given
e. undecided




LARGS P

-29-

Canadian juror's view of
the criminal jury trial:
A report to the Law Reform

Commission of Canada

Anthony N. Doob

Department of Psychology
and

Centre of Criminology

University of Toronto




-31-

Table of Contents

Introduction....o..oo0.00..0.o."t...oo'.l.nco....O.tt..

How do the jurors rate the jury system and related
aspects of the criminal jury trial?..cccceccecesccscss

To what extent do citizens suffer from being required
to serve on the jury?’.....'...Q.....'.Il............I

What do the jurors think of the selection process?......

Do jurors perceive that they were sufficiently
informed about various aspects of jury duty?
Are there aids which they perceive would make their
JOb €asier?eceescescsscosssssssossssessscossssscscnsoans

Do members of the jury perceive that they and the .
other members of the jury understand the proceed1ngs°
Do they learn from being on the Jury°.................

What do members of the jury think about two dlfferent
aspects of the jury: the unanimity requirement and
jury equity?...EI..O‘..‘...‘:‘l'.....'...lt..l.Q'....‘...

Does the experience of being éh the jury panel change
the citizen's perceptions of any aspects of the jury

systemol......ooc...Olt..o-oo.ct-..0-..-....0.0.0..-0.

Summary..on..loooo.0..-.uco..o..‘,oo.o.oo..o...oo.o...o..o

Appendix 1:
Appendix 2:

Pre-service and Post-service questionnaires

Table

Table
Table

Table

Table

Table

1:

Sample size and completeness by
jurisdiction..O...Ol.........ll...

Composition§pf the jury panel: age
Composition of the jury panel: sex

Composition éf the jury panel:
education‘ltﬂgj,l...l...'0....00....

Composition of the jury panel:

whether previously served:.ceesses

Correlations between evaluative
questions'....:_‘........Q...l.'.'..

35

42

47
55

56

59

65

66
72

75

80
80

81

81

81

82



-33-

Synopsis

In the folklore surrounding the institution of the
jury there are many presumptions as to how jury service
affects jurors, how they understand their role and how they
view the other actors in the trial process. Indeed, one
reason often advanced for maintaining jury trials is the
educative effect that jury service has on people. But are
such assumptions sound? What do jurors think about the use-
fulness of jury service? To provide answers to these and
similar questions, a survey of actual Canadian jurors was

undertaken.

A 1l0-question pre-service and a 45-question post-
service questionnaire was designed and tested. It then was
completed by approximately 500 jurors at seven Canadian
jurisdictions. Thi# survey, unique in jury research, pro-
vided much and sometimes surprising information on jurors'

attitudes. The following outlines some of the results.

On their attitudes towards jury service generally, the
survey indicates:
- That jury service has a positive effect on

attitudes towards the criminal justice system.
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- That jury service does have the effect of informing
those who take part about the criminal justice

system.

-~ That jurors view their role as a social one rather

than that of legal finders of fact.

- That jurors' confidence 1in the 1legal system
generally and preference for jury trials over trial

by judge alone increases with jury service.

The Jury survey also provided interesting insights into
juror attitudes toward the fairness of selection procedures,
the quality of juror orientation, the <clarity of the
instructions given them, whether juror duty was a hardship,

and many other things.

The results of the survey proved very useful in formu-
lating the Commission's recommendations in the Working Paper

on the jury.
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Introduction

Jurors - what they think, how they react, who they are,
what they learn, - these are of central importance to any
comprehensive reassessment of jury trials. For example,
many of the present rules concerning what jurors may be told
and how they may be treaﬁed are based on assumptions rather
than any solid information. Much is also said about the
relative merits or inconvenience of jury service to some
jurors. Some writers argque for the retention of jury
service because it educates jurors about the legal process
and improves their appreciation of our system of criminal
justice. Others suggest that Jjurors find service to be
extremely onerous, uninteresting and a waste of time. Both
arguments are largely based on intuition rather than empiri-
cal evidence. For these and other reasons, the Commission

decided to collect data on the opinions of actual jurors.

An initial legal problem

Reaction to the usefulness of collecting information
on the opinions of jurors was generally positive, but there

was some concern that the data collection itself might be
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illegal. This concern stemmed from section 576.2 of the

Criminal Code which reads:
"Every member of a jury who, ... discloses any infor-
mation relating to the proceedings of the jury when it
was absent from the court room that was not subse-

quently disclosed in open court is guilty of an of-
fence punishable on summary conviction".

This section might be interpreted so as to make it a
criminal offence for jurors to fill out a Law Reform Commis-
sion questionnaire. It became necessary, therefore, to
ensure that our proposed questionnaire did not violate the

letter or the spirit of section 576.2.

In this regard, the origin of the section was very
informative. The section was introduced into the Code in
1972 in response to a general concern which was triggered by
a particular incident in the Province of Quebec. On August
16th, 1969, the jury in The Queen vs. Gagnon after sixty=-
seven hours of deliberation informed the court that it could
not reach a verdict and was discharged. Thirteen days
later, and ten days before the date set for selection of a
new jury, an article appeared in La Presse. It was based on

interviews with one or more of the jurors and hinted that
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political motives had been involved in the jury's delibera-
tions. As a consequence of the resulting furor, the Depart-
ment ©0f the Attorney General of Quebec asked that the
general problem highlighted by the Gagnon incident be con-
sidered by the next meeting of the Uniformity Conference (a
regular annual meeting of the Federal Deputy Minister of
Justice and his provincial counterparts). At that meeting
the Commissioners approved the following resolution:

"... That jurors should be prohibited from discussing

what went on in the jury room during the course of a
trial”.

This recommendation became law as section 576.2 of the

Criminal Code in the Criminal Law Amendment Act, 1972.

Both the origin of section 576.2 and the previous
common law on jury disclosures indicated that the object of
the section is to maintain the high repute of and public
confidence in jury trials. Its further object is to main-
tain the efficiency of the jury by assuring each juror of
absolute privilege and strict confidence 1in relation to
statements and decisions made about the case at hand in the
jury room. This it does by preventing public revelation of

the specific grounds and reasons for reaching (or not
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reaching) a decision in a particular case. It clearly was
not intended to interfere with collection of the general

opinions and impressions of jurors on jury service.

The decision was made, therefore, to go ahead with the
survey, but to carefully design the questionnaire to avoid
any invitation to comment on anything regarding delibera-
tions in a specific case. Once the questionnaire had been
finalized it was sent to the Department of Justice for an
assessment whether the questionnaire generally or any of the
questions in particular could be construed to be in conflict
with section 576.2. The opinion received was that "no ques-
tion appears to contravene the spirit of s. 576.2 of the

Criminal Code".

Sampling Problems

As with any survey, the most important problem was
that of obtaining a proper sample. This was very compli-
cated in that there were enormous regional disparities and
potentially important disparities within regions as to the
experience of individual panels. This was even further
complicated by various concerns which were raised in the

different provinces.
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Although it was technically not necessary, a decision
was made at the outset that no survey would be conducted
without the full support of the Chief Justice of the Trial
Division of the Superior Court of the province, the local
sheriff's or prothonotary's office and the presiding judge.
This led to differences in procedures and substance in some

provinces.

In British Columbia, for example, the questionnaire
was thuoroughly reviewed by a superior court judge and one
question was removed from the "pre-service" questionnaire
for B.C. Even at that, the initial survey in Vancouver was
aborted by the superior court judges two days before it was
to be administered, until further adjustments could be made.
In the province of Quebec, the difficulties and time jin-
volved in obtaining approval of the superior court led to
the necessary but regrettable decision not to proceed with
the surveys in that province, In other provinces, notably
Alberta, Manitoba and Ontario, the enthusiastic cooperation
of the 3judges and court officials made it possible to

complete several jury panels.

In the result, the surveys were administered to a

variety of panels which allowed interesting regional and
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urban~-rural comparisons without the systematic sampling
which would have been preferred. Even given those sampling
limitations, the surveys, constituting the most extensive
research to date regarding jurors in Canada, provided a
wealth of empirical knowledge that allowed for confident
conclusions about the attitude of Canadian: jurors and from

which recommendations followed.

Procedure

The approach used was fairly simple: as early in
their career as a juror as possible, they were adminis;ered
the "pre-service" questionnaire (see Appendix 1l). Typically,
this was done immediately after the jurors had arrived and
assembled on the first day of their service. Various people
administered the guestionnaire depending on the jurisdiction
being sampled. Typically, it was somebody employed by the
court. The cover sheet of the questionnaire explained that
the survey was being performed by the Law Reform Commission
of Canada. It was explained to them that they would be
asked, at the end of their term of service, to fill out
another guestionnaire. This second questionnaire (the

"post-service" questionnaire) was administered in a number
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of different ways. In some jurisdictions, it was adminis-
tered by the court personnel as the juror left on the last
day of his service. In other jurisdictions, it was sent to
the juror with a self-addressed envelope for return. The
differences betweer administration methods was necessitated
by the local conditions at the site of the survey. Each
questionnaire had on it a place for the juror to fill in his
month of birth and the last three digits of his telephone
number. These two pieces of information, when combined,
provided a way of matching pre- and post-service question-
naires while still maintaining complete anonymity. We esti-
mate that we have almost 100% return on the pre-service
questionnaire, In all, 644 people filled out pre~-service
questionnaires. The post-service questionnaire was filled
out by 477 people, or 74% of the initial sample. Fifty-four
of the post-service questionnaires could not be matched with

pre-service questionnaires.

As one might expect, there were some variations on the
completeness of our sampling. In the two Manitoba jurisdic-
tions, Winnipeg and Brandon, where the questionnaires were
administered completely by the court personnel, we had the

highest proportion of matched questionnaires. The Nova
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Scotia and Vancouver panels had the lowest proportion of
matched questionnaires. The sample sizes and degree of

completeness are shown in Appendix 2, Table 1.

In interpreting these results it should be remembered
that only seven jury panels were sampled, and five of the
provinces were not represented at all. There were some
differences among the seven jurisdictions that were sampled
on some of the questions, and when these differences are
important, they will be mentioned. 1If no mention is made of
jurisdiction differences, it can be assumed that they were

not very important.

Various characteristics of the jurors are shown in
Appendix 2, tables 2 - 5. As can be seen in these tables,
there were some rather large differences among the jurisdic-

tions on some variables.

How do the jurors rate the jury system and related aspects

of the criminal jury trial?

~There is no question that the jury system and other

aspects of the criminal justice system that the jurors
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experienced are very favourably rated by the jurors. How=-
ever, before these high scores are attributed to actual
experience with the jury and the courts, it should be
pointed out that the jurors came in with very positive feel-
ings. As will be shown in a later section, there were some
small changes that occurred; the overwhelming finding, how-
ever, is that they were very favourable even before they had

any experience.

"What is your overall view of the jury system?"
(Pre-S #10; Post-S #20)

Pre-service Post-service

Very favourable 58.9% 57.1%
Somewhat favourable 32,7% 33.0%
Slightly favourable 5.1% 4.7%
Slightly unfavourable 1.1% 1.9%
Somewhat unfavourable 1.1% 2.3%
Very unfavourable 1.0% 0.9%
TOTAL 100% 100%

"In a criminal trial, do you think it is more likely
that a judge or a jury will arrive at a just and
fair verdict?" (Pre-S #6; Post-S #17)

Pre-service Post-service

Judge much more likely 15.6% 10.9%
Judge somewhat more likely 13.8% 13.2%
Equally likely 27.8% 26.9%
Jury somewhat more likely 28.3% 25.6%
Jury much more likely 14.6% 23.3%

TOTAL 100% 100%
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It is perhaps worth noting that there were some
initial differences among the various jurisdictions in the
perceived relative fairness/justness of the verdicts of
judges as compared to juries. These initial differences had
diminished considerably after the panel had finished its
term of service.

Which is more likely to arrive at
a just and fair verdict?

Pre-service Post-service

Judge Equal Jury Judge Equal Jury
Toronto 30.0% 24.4% 45.6% 30.1% 26.8% 43.1%
Winnipeg 40.8% 20.4% 38.8% 26.9% 19.2% 53.9%
Brandon 20.5% 34.1% 45.4% 15.8% 28,.,9% 55.3%
Williams Lake 8.6% 31.0% 60.4% 12.0% 28.0% 60.0%
Edmonton 22.0% 37.3% 40.7% 22.,5% 37.5% 40.0%
Nova Scotia 35.8% 25.8% 38.4% 28.3% 21.2% 50.6%
Vancouver 34.5% 29.2% 36.3% 21.2% 31.3% 47.5%
TOTAL 29.4% 27.8% 42.9% 24.1% 26.9% 48.9%

Generally speaking the respondents thought that the likeli-
hood of a wrongful conviction by a jury was small. However,
in this case, although there were no significant differences

before serving, there were some differences after serving.

"How likely do you think it is that a person could be
wrongfully convicted by a jury" (Pre-S #5; Post~S #16)

Pre—-service Post-service
Very likely 5.9% 3.2%
Fairly likely 8.6% 13.4%
Somewhat likely 21.5% 20.4%
Fairly unlikely 31.2% 22.1%
Very unlikely 26.1% 30.6%
Extremely unlikely 6.8% 10.2%

TOTAL 100% 100%
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Likelihood of wrongful conviction by jury

Pre-Service

Very/ Some- Very/

fairly what Fairly extremely

likely likely unlikely unlikely
Toronto 19.2% 24.2% 29.1% 27.4%
Winnipeg 10.0% 12.0% 36.0% 42.0%
Brandon 9.1% 27.3% 29.5% 34.1%
Williams Lake 5.3% 24.6% 33.3% 36.9%
Edmonton 11.5% 26.2% 34.4% 27.9%
Nova Scotia 16.4% 15.6% 35.2% 32.8%
Vancouver 15.0% 21.2% 25.7% 38.1%
TOTAL 14.5% 21.5% 31.2% 32.9%

Likelihood of wrongful conviction by jury

Post-Service

Very/ Some- Very/

fairly what Fairly extremely

likely likely unlikely unlikely
Toronto 22.6% 23.4% 25.0% 29.0%
Winnipeg 11.5% 17.3% 13.5% 57.6%
Brandon 2.6% 15.8% 39.5% 42,1%
Williams Lake 17.7% 19.6% 15.7% 47.1%
Edmonton 10.0% 20.0% 37.5% 32.5%
Nova Scotia 17.6% 22.4% 15.3% 44.7%
Vancouver 18.8% 18.8% 18.8% 43.8%
TOTAL 16.6% 20.4% 22.1% 40.8%

The Jjury was not the only aspect of the criminal
justice system that was perceived in a favourable light by
the jurors. As indicated below, all other parts of the sys-

tem on which questions were asked received positive ratings.
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"From what you know at this point, how fair de you think the

courts are?"

(Pre-S #7).

"From what you know now, how fair

do you think the courts are?" (Post-S $#18).

Pre-Service

Very fair 32.6%
Quite fair 60.4%
Somewhat unfair 6.5%
Unfair 0.5%

100¢%

Post-Service
41.2%
53.7%

4.5%

0.6%

100%

"Do you feel that witnesses are treated fairly in court?”

(Post-S #41)

Always 34.4%
Almost always 34.8%
Most of the time 28.6%
Not usually 2.2%
Almost never ——
TOTAL 100%

"Do you think that the police generally do a good job of
investigating all necessary aspects of a case before it is
brourht to trial?"

(Post-S #38)

Definitely yes
Probably yes
Undecided
Probably not
Definitely not

28.0%
55.3%
9.1%
5.5%
2.2%
100%

"Do you feel that (Crown prosecuting attorneys (Post-S #39)
(defa2nse lawyers (Post-S #40)
do a good job of presenting their cases?"

Crown

Always 22.6%
Almost always 38.1%
Most of the time 37.4%
Not usually 1.5%
Almost never 0.4%
100%

~ Defense
17.8%
40.5%
40.1%
1.5%

~100%
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As can be seen in Table 6, Appendix 2, the answers to
these last four questions tended to be related (Correlations
range from +.24 to +.66) indicating that those who thought
that the courts were fair, for example, also tended to think
that the police, Crowns, and defence prepared and presented

their cases well.

To what extent do citizens suffer from being required to

serve on the jury?

We often hear stories about jurors suffering greatly
from being taken away from their 3job for jury duty.
Although this clearly does happen in some cases, our data
would suggest that it happens very rarely. After performing
jury duty, the members of the jury panels were asked a
number of questions related to the impact of the time spent

on the panel on their everyday lives.

At the most general level, it is remarkable that only
a small proportion of the respondents found jury duty to be

a great inconvenience.
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"Was performing jury duty an inconvenience to you or your
family?" (Post-S #3)

It was a great inconvenience 4.7%
It was somewhat inconvenient 22.6%
It was a slight inconvenience 32.3%
It wasn't an inconvenience 40.4%

It is worth pointing out that there were some differences in
the various panels on how inconvenient jury duty was found
to be. The jurors in Winnipeg reported the highest level of
inconvenience (17.3% dreat inconvenience, 26.9% somewhat
inconvenient) and those in Williams Lake indicated the
lowest level of inconvenience (nobody indicating it was a
great inconvenience and 15.7% indicating it was somewhat
inconvenient). There was no relationship between the
answers to this question and the number of days that they
were roequired to appear at the court house (r= -0.04, not
significant). Thus reported "inconvenience" does not appear
to be a simple function of the length of time they were

actually required to be away from their normal activities.

There was a great deal of variability on how long the
jurors were required to serve. The range was from fewer
than four days to approximately three weeks. Although the
number of days served (Post-S #l1) was not correlated with

rated inconvenience, time served on jury duty was slightly




-40-

correlated with whether or not the period served was rated
as too long, about right or too short (Post-S #2, r= -0.18,
p is less than .0l1). However, it is worth pointing out that
only 15% of the jurors thought that the time served was too
long. (There were differences across jurisdictions, with
jurors in Winnipeg most likely to say that the period served
was too long [38.5%] and jurors in Brandon least likely to
say that the period was toco long [2.6%].) As one might
expect, these ratings in the different jurisdictions relate

roughly to the amount of time actually served.

It would appear that in only one of the seven juris-
dictions sampled (Toronto) was there a substantial number of
jurors who had been able to negotiate the time that they
would serve on a jury. In Toronto, 20.5% of the jurors
indicated (Pre-S #l1) that "the time for my jury service was
previously postponed until now." In Vancouver, two jurors
(1.9%) checked this response, and in the other five cities,
nobody indicated that the time for their jury service had
previously been postponed. Pooled across the seven juris-
dictions, 2.7% of the jurors indicated that they had tried
to get the time for their jury duty postponed, and an addi-
tional 6.3% indicated that they had tried to be excused from

jury duty.
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It is clear that one manner of obtaining jurors --
giving them the choice on when to serve -- was favoured by
jurors in every jurisdiction.

"Would it have been helpful to you to have been given the
choice of when you would serve your jury duty?" (Pre-S #2)

Very Some Not Was given

helpful help helpful choice
Toronto 29.0% 35.2% 22.7% 13.1%
Winnipeg 32.7% 40,.8% 26.5% ——
Brandon 48.8% 32.6% 16.3% 2.3%
Williams Lake 22.8% 31.6% 43.9% 1.8%
Edmonton 41.7% 28.3% 26.7% 3.3%
Nova Scotia 36.5% 33.0% 29.6% 0.9%
Vancouver 36.4% 29.0% 34.6% ==
TOTAL 34.1% 32,9% 28.3% 4.6%

This is not to suggest, however, that the jurors
wanted jury duty to be voluntary. Although there was some
variation across the seven jurisdictions, in each one, a
majority of the respondents (both befcre and after serving)
preferred a compulsory system.

"Do you think that jury duty should be mandatory for all

citizens, or would you pref2r a system where juries were
made up of people who volunteer for jury duty?" (Pre-S #4;

Post-S #12)
Pre-Service Post-Service

Definitely prefer a

compulsory system 48,.2% 53.2%
Probably prefer a :

compulsory system 21.8% 25.2%
Undecided 9.8% 7.6%
Probably prefer a

volunteer system 12.3% 10.5%
Definitely prefer a

volunteer system 7.9% 3.6%

100% 100%
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Very few jurors (11 out of 472 respondents, or 2.3%)
indicated that performing jury duty was a great financial
hardship (Post-S #5). An additional 14.8% indicated that it
was a "slight hardship" leaving 82.8% indicating that "it

didn't have any important financial effects on me."

It is not surprising, then, to find that of those who
have a regular income, the majority in each jurisdiction
received their regular pay.

"Did you receive your regular income while you were

performing jury duty (e.g., are you being paid by your
employer during this time)?" (Post-S #4)

Received Do not have

Received partial Not regular

full pay pay paid income
Toronto 55.4% 5.0% 0.1% 30.6%
Winnipeg 51.9% 13.5% 25.0% 9.6%
Brandon 27.8% 2.8% 19.4% 50.0%
Williams Lake 56.9% 9.8% 25.5% 7.8%
Edmonton 40.0% - 32.5% 27.5%
Nova Scotia 59.0% 7.2% 12.0% 21.7%
Vancouver 51.3% 10.0% 11.3% 27.5%
TOTAL 51.6% 7.1% 16.4% 24.8%

Nobody in any of the seven areas indicated that he
will "probably be dismissed" in response to the question "Is
there any possibility that you will be dismissed or in any
way harmed in your employment because of the time you spent

on jury duty?" (Post-S #16). Indeed, only 1.5% of the
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respondents (7 out of 469) answered that "I might be dis-

missed or I will be harmed in my employment."
As indicated below, the "fee and other expenses" were
generally rated as being either small or adequate.

"What is your opinion of the fee and other expenses you
receive for jury service?" (Post-S #7)

“Generous 2.6%
Adequate 35.1%
Small 43,7%
Outrageously small 18.7%

100%

Not surprisingly, those who were less happy about the
fee also tended to be those who spent longer on jury duty
(Post-S #l; r= +0.i7), who found jury duty to be a greater
inconvenience (Post-S #3, r= -0.23), who were more likely to
indicate that performing jury duty was a hardship (Post-S
#5, r= -0.28) and whose term of service on the jury panel
ended after the expected time (Post-S #8, r= +0.22). It is
probably also worth noting that those who were unhappy about
the fee were also less likely to be favourably disposed to

the jury system as a whole (Post-S #20, r= +0.22).

These costs of serving on a jvury should, to some

extent, be considered in the context of one of the "bene-
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fits" of serving on the jury: most jurors anticipate that
jury service will be an interesting experience. After
serving, they indicate that, for the most part, it was an
interesting experience (though naturally it was less
interesting than expected for those who never acutally

served on a jury).

"Overall, how interesting do you think it will be to perform
jury duty?" (Post-S #3) "How interesting did you find the
performing of jury duty to be?" (Post-S #19)

Pre-Service Post-Service
Very interesting 57.5% 64.4%
Somewhat interesting 32.5% 21.6%
Slightly interesting 5.7% 6.7%
Somewhat boring 2.8% 6.5%
Very boring 1.4% 0.93%
100¢% 100%

The jurors were asked, after serving, what they
disliked most about serving jury duty (Post-S #7). The
primary dislike was coded for each respondent. Although
there were a fair number of idiosyncratic dislikes men-
tioned, the problem mentioned the most was waiting. This

was true in every jurisdiction except for Williams Lake.
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Major dislike:

Loss
Job of Travel- Serving

Waiting neglect wages ling on jury Other

Toronto 72.6% 1?2% 2.4% - 1.2% 22.6%

Winnipeg 27.6% 10.3% 10.0% 3.4% 3.4% 44,.8%

Brandon - 18.8% 12.5% 12.5% 6.3% 6.3% 43.8%
Williams

Lake 13.0% 8.7% 17.4% - - 60.9%

Edmonton 76.5% - -—- - 11.8% 11.8%

Nova Scotia 45.0% 7.5% 5.0% 7.5% 27.5% 7.5%

Vancouver 56.3% 14.6% 6.3% 6.3% 10.4% 6.3%

TOTAL 51.8% 7.0% 6.2% 3.1% 8.2% 23.8%

Given the proportion of time that the members of the
panel reported spending "waiting at court to be called for a
trial" (Post-S #21), it is not surprising that the Toronto
panel members listed "waiting" as their major dislike. The
explanation for the results for the Edmonton panel is less
clear.
Proportion of respondents indicating that they spent

little, some, or a lot of time "waiting at court to be
called for a trial" (Post-S #21)

Little time Moderate Large amount
spent wait - amount of of time spent
ing (i.e., time spent waiting (i.e.,
0-10%) waiting over 50%)
. (i.e., 11-50%)
Toronto 10.8% 34.3% 54.9%
Winnipeg 68.4% 28.9% 2.6%
Brandon 54.4% 36.4% 9.1%
Williams Lake 60.6% 21.2% 18.2%
Edmonton 71.0% 29.0% ——
Nova Scotia 54.7% 33.3% 12.0%
Vancouver 32.8% 48 .4% 18.8%

TOTAL 42.3% 34.6% 23.1%
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What do jurors think of the selection process?

Almost half of the respondents (47.6%) were excluded
from serving by one of the lawyers (Post-S #10). The varia-
tion that existed across jurisdictions (a high of 69.2%
excluded from the Winnipeg panel to a low of 22% excluded in
the Williams Lake panel) is hard to interpret since it may
reflect differences in the cases heard rather than differ-
ences that are truly regional. Those excluded, not surpris-
ingly, were slightly less likely than those not excluded to
think that the selection process obtains fair and impartial

jurors (Post-S #11, r= -.12).

Those who were excluded were asked to indicate what
they thought about it. Given the fact that they had little
information about the reasons for exclusion, it is notable
that a substantial proportion thought that it was justified.

Was the decision to exclude you justified? (Post-S #l0a)

It was definitely justified 7.8%
It was probably justified 35.5%
Undecided 33.8%

It was probably unjustified 14.3%
It was definitely unjustified 8.7%

Those who were excluded did not differ from those who had

not been excluded on any of the evaluative questions having
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to do with the courts or juries. 1In other words, there is
no evidence whatsoever, that the exclusion of a citizen from
serving on the jury by one of the lawyers (Post-S #10) makes
the juror see the courts as less fair, juries as less good,

or lawyers or crowns as less competent.

Jurors dgenerally thought that the selection process

was quite good.

"Do you think that the manner in which jurors are
selected helps both sides obtain fair and impartial jurors?"
(Post-S #11)

Definitely yes 35.7% ‘
Probably yes 41.4%
Undecided 13.7%
Probably not 6.3%
Definitely not 3.0%

Do jurors perceive that they were sufficiently informed

about various aspects of jury duty? Are there aids which

they perceive would make their job easier?

It is fair to say that most jurors did not feel the
need for additional information about their Jjury duty.
After they had served on the jury, over 90% indicated that
they either had no questions about jury duty or were able to

get their questions answered.
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"Generally speaking, were you able to get answers to
questions you might have had about performing jury duty?
(Post-S #9)

(23.6%) I had no questions

(31.8%) Definitely yes

(38.2%) Generally yes

{ 6.4%) Seldom, almost never, Or never

Similarly, those who actually sat on a jury felt that
they were adequately informed about their duites and re-

sponsibilities as a member of a jury.

"Before you sat on your first jury, did you feel that
you were adequately informed about your duties and
responsibilities as a member of the jury?" (Post-S #28)
(61.4%) Definitely yes

(25.0%) Probably yes
( 8.6%) Probably not
( 5.0%) Definitely not

Obviously, neither of these questions deals directly
with the problem of assessing whether or not there were
things that the member of the jury panel should have known,
but was not aware of, and therefore did not feel the need to
ask. The responses to the two questions do suggest, how-
ever, that if it is felt that the members of a jury should
have additional information, a more active approach to
providing this information needs to be taken than simply

providing a mechanism for answering questions.
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We also included two questions dealing with the
juror's active participation in the trial itself. 1In only
one jurisdiction (Williams Léke, B.C.) did a substantial
number of jurors feel that they had the right to ask ques-
tions of the witnesses dufing the trial (Post-S #29). Most
(57%) of those who perceived that they were not allowed to
ask questions of the witnesses indicated that they would

have liked to have been able to.

Substantial proportions of the jurors in all jurisdic-
tions except for Toronto and Brandon perceived that they
were allowed to take notes during the trial. Of those who
perceived that they were not allowed to take notes, approxi-
mately 48% would have liked to have been able to do so

(Post-S #30).

Another possible aid for the jury that has been sug-
gested is to give them written jury instructions that could
be taken with them into the jury room. 1In every jurisdic-
tion, at least half of the respondents (63% overall) felt
that it would have been helpful to have had written jury

instructions.
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Do members of the jury perceive that they and the other

members of the jury understand the proceedings? Do they

learn from being on the jury?

Those jurors who had actually sat on a jury were asked
a number of questions about the trials that they heard. 1In
this section we will deal with those quesitons which deal
directly or indirectly with the juror's understanding of
what went on. Obviously, it should be kept in mind that
although the juror might perceive that he understands the
evidence and the instructions from the judge, this does not
necessarily mean that he actually does understand everything

that went on,

In any case, it is clear that the jurors in our sample
perceived that they understood the presentation of the evi-

dence.

"How did you find the presentation of evidence" (Post-S #31)
(34.4%) Very easy to understand
(55.7%) Easy to understand
( 8.8%) Difficult to understand
( 0.7%) Very difficult to understand
( 0.4%) Impossible to understand

There were some minor variations across jurisdictions that

are rather difficult to interpret since the differences may
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be due to the actual cases that these jurors heard. 1In any
case, however, in each of the seven jurisdictions sampled at
least 80% of the respondents found the evidence either very

easy or easy to understand.

Similarly, when the respondents were asked how they
thought jurors in general found the evidence, the results

were quite encouraging.

"Do you feel that juries generally are able to
understand and evaluate the evidence" (Post-S #32)

(33.1%) Definitely yes B

(54.4%) Probably yes

( 7.7%) Undecided

( 4.0%) Probably not

( 0.7%) Definitely not

The results on the perceptions of the judges'
instructions were very similar: Jjurors felt that they were
easy to understand and felt that juries generally were able

to understand the judges' instructions.

"How did you find the instructions that were given
to you by the judge?" (Post-S $#33)
(51.1%) Very easy to understand
(45.7%) Easy to understand
( 2.9%) Difficult to understand
( 0.4%) Very difficult to understand
{ 0%) Impossible to understand
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"Do you feel that juries generally understand
judges' instructions?" (Post-S #34)

(39.2%) Definitely yes

(57.1%) Probably yes

( 3.3%) Probably not

( 0.4%) Definitely not

These data, then, would lead to the suggestion that
jurors generally don't have any trouble following the trial
and the judges' instructions. However, before this
inference is accepted, it should be emphasized that we are

dealing here with the perceptions of the jurors -- not

whether or not the jurors actually do understand, remember,

and follow judges' instructions.

The responses of the jurors to two questions suggest
that the real picture is not as good as the data presented
thus far would imply. Those people who had served on one or
more trials were asked (Post-S #36) if any of the defendants
had a criminal record. If the answer was yes, they were
asked if the judge gave any special instructions concerning
this record. We can assume the judge in any trial where the
defendant had a criminal record would give the standard
limited use instructions. It is instructive, then, to look
at the responses to this question. A total of 110 jurors

indicated that the defendant in one of the trials they heard
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had a c¢riminal record. Of these 110 jurors, 36 (32.7%)
indicated that they had been told to use it to determine
credibility only. A total of 55 jurors (50%) indicated that
the accused had a criminal record but the judge gave no
"special instruction concerning the manner in which this
information could be used". The remaining 19 jurors (17.3%)
indicated that the judge did give special instructions, but
they did not indicate on their questionnaires what those

special instructions consisted of.

It appears then, that the data on the jurors' per-
ceived ability to follow the instructions are deceptively
reassuring: they tell us they understand everything, but,
at least on this one question do not appear to be able to
remember a particular instruction that they presumably were

given.

The other "factual" question that the jurors were
asked concerned the "reasonable doubt" instructions given by
the judge (Post-S #15). This question asks the juror to
indicate the "standard of proof necessary to convict an
accused. In pre-testing it was determined that using the

words "beyond reasonable doubt" served as too strong a cue
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for the respondents. We therefore translated this formula
into more common terminology. As indicated below, approxi-
mately three quarters of the respondents correctly answered
this question,

"In which of the following situations would it be proper
to convict an accused" (Post-S #15)

( 4.8%) If the Crown prcsecutor had presented some
evidence that would tend to show the accused
was guilty, but other evidence showed the
opposite and you could not decide which was
true

{11.8%) You are slightly more convinced that he is
guilty than innocent

( 9.7%) You are fairly sure he is guilty

(73.7%) You are certain he is guilty

This table contains all of those people who filled out
a post-service questionnaire., As indicated earlier, some of
those called for jury duty never actually served on a jury.
It would be reassuring to find that those who had served
made fewer errors than those who had not. However, as shown
below, this does not seem to be the case: those who had
served were more likely to be correct than those who had not
served.

Proper to convict if:

Some Balance of Fairly
evidence probabilities sure Certain Total

Served on at

least one jury 4.6% 11.7% 9.6% 74.0% 100%
Did not serve
on any juries 5.1% 12.0% 9.7% 73.1% 100%

Chi square = -,078, df=3, not significant
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Finally, we can look at the relationship between how
easy the juror reported the instructions were to follow and
his responses to the question about reasonable doubt.
Because so few jurors indicated (Post-S #33) that they found
the judges' instructions to be difficult, the data were
dichotomized into those who found the judges instructions
"very easy" versus those who found them difficult or simply

"easy to understand."

Proper to convict if:

Found

instructions Some Balance of Fairly

from judge: evidence probabilities sure Certain Total
Very easy 2.9% 13.8% 9.4% 73.9% 100%
Less easy 5.5% 10.2% 8.7% 75.6% 100%

Chi square = 1.84, df=3, not significant

It would appear, then, that the likelihood of getting
the "correct" answer on this question was not related to
serving on the jury or to ©perceiving the judges'
instructions tc be very easy to follow. Those who had
served and those who stated that they found the Jjudges
instructions easy to follow were no more likely to answer
this question "correctly" about their ability to understand

the judge.
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What do members of the ijury think about two different

aspects of the jury: the unanimity requirement and jury

equity?

Before serving on the jury, the members of the jury
panel were fairly evenly split on the question of unanimity.
Notable also was the fact that a sizable number of the
respondents were "undecided" as to whether majority verdicts
should be allowed. After serving, there was a small shift
(particularly among those who actually sat on a jury) toward
wanting to maintain the unanimity requirement.

"Do you think that it would be a good idea to allow
less than unanimous verdicts (e.g., that a person could

be found guilty or not guilty if 10 or more of the
12 jurors agreed on a verdict)?" (Pre-S #8; Post~S #13)

Pre-Service Post~-Service
Definitely yes 15.9% - 20.0%
Probably yes 24,6% 20.4%
Undecided 21.0% 10.9%
Probably not 11.9% 12.2%
Definitely not 26.6% 36.4%

Both before and after serving, those who favoured
maintaining the wunanimity requirement were also more
favourable toward the jury system overall (Pre-S #10,
r=-,11; Post-S #20, r=-.17). Similarly, those who wanted to

maintain the  unanimity requirement were slightly more
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likely, both before and after serving, to state that a jury
is more likely than a judge to arrive at a just and fair

verdict (Pre-S #6, r=+0.21; Post-S #17, r=+40.17).

Both before and after serving, members of the jury
panel tended to favour the giving of instructions encourag-
ing the jury to "follow your own conscience ,.. if it is
necessary to do so to arrive at a just result". It should
be noted, however, that the trial judges in British Columbia
would not allow this question to be asked of the jurors
prior to serving; hence there are no pre-measures in B.C..

"Do you think that jurors in criminal cases should be
instructed that 'It is difficult to write laws that are just
for all conceivable circumstances. Therefore, you are
entitled to follow your own conscience instead of strictly

applying the law if it is necessary to do so to reach a just
result'?" (Pre-~S #9; Post-S #14)

Pre-Service Post-Service

Definitely yes 28,8% 28.2% )
Probably yes 29.2% 32.2%
Undecided 24.1% 14.9%
Probably wnot 8.8% 9.1%
Definitely not 9.1% 15.6%
100% 100%

Does the experience of being on the jury panel change the

citizen's perceptions of any aspect of the jury system?

Eight of the questions from the pre-service question-

naire were repeated on the post-service questionnaire. This
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allowed us to see whether there were any substantial changes
in the jurors views as a result of the experience he had
had. However, it should be pointed out that there is a
potentially serious methodological problem with the
inference that change Jdetected on the questionnaire is due
to jury service rather than any other variable. Obviously,
a number of other factors taking place between the beginning
and end of the jury service.cnuld account for the apparent
change. Similarly, the mere fact of filling out the
questionnaire items twice could itself have an effect. The
setting in which the person filled out the questionnaire and
his mood when £illing it out could account for apparent
differences. With these cautions, then, we can now look at
the changes that did and did not take place.*

As we have already pointed out, the jurors were
overwhelmingly positive in their ratings of the overall jury
system (Pre-service gquestion 10; post-service question 20).

However, there was a slight but statistically significant

* Note that for these comparisons, only those subjects who
filled out both questionnaires (and whose questionnaires
were successfully matched) are being extended.
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shift toward the less favourable end of the scale. Before
anything much is made of this, two things should be pointed
out. The shift which took place was approximately 0.1 of a
scale point on a six point scale, which obviously, is not
important from a policy point of view. Secondly, this shift
was completely accounted for by those pebple who were called
for jury duty but who served on no juries during their whole
term of service. In other words, those who were called for
jury duty but did nothing constructive during this time
became less favourable, but those who did serve on at least
one jury, maintained completely their originally highly

favourable view of the jury.

Change in overall view of the jury

Those who served: -0.04
t=2.18, df=404, p is less than .05
Those who didn't
serve on any jury -0,23
TOTAL ~-0.11 t(against zero)=2.55, df=405
p is less than .05

Note: Minus numbers indicate more negative (less favourable
view of the jury after than before

The results were quite similar for the three other
"evaluative" questions that were asked both before and after

the term of service. However, on the other three questions,

the overall shift was in a "positive" direction; but in each
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case, those who actually sat on a jury were likely to change
in a more fa.ourable direction than were those who did not
serve on a jury.

Change in perceived likelihood that a person could be
wrongfully convicted by a jury (Pre-S #5 - Post-S #16)

Those who served: -0.27
t=2.40, 4£f=410, p is less than .02
Those who didn't
serve on any jury: +0.09
TOTAL -0.13 t=1.75, df=411, p is less than .10

Note: Minus numbers indicate that after serving they
perceived the likelihood of a wrongful conviction as
being lower.

Change in comparison between judge and jury: Which is
more likely to arrive at a just and fair verdict
(Pre-S #6 - Post-S #17)

Those whio served: -0.34
t=1.77, df=405, p is less than .l0
Those who didn't
serve on any jury: -0.10
‘"OTAL -0.25 t=3.18, 4f=406, p is less than .01

Note: Minus numbers indicate that after serving the
respondents were more likely to feel that a jury would
arrive at a just and fair verdict.

Change in perceived fairness of the courts
(Pre-S #7 - Post-S #18)

Those whD served: +0.15
t=2.38, df=407, p is less than .02
Those who didn't
serve on any jury: +0.01 -
TOTAL +0.10 t=3.23, df=408, p is less than .01

Note: Plus numbers indicate the courts are perceived as
being more fair after serving than before
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It would appear, then, from the results of these four
analyses, that serving on a jury made people more favourable
toward the jury and the courts generally. Those who were
called for jury duty but did not actually serve on a jury
tended to be relatively less favourable toward the jury and

the courts.

There were four other questions that were asked both
before and after jury service. Not surprisingly, those who
actually served on a jury found the experience more inter-
esting than they had thought it would be while those called
for jury duty but who did not serve on a jury found the
experience less interesting than they had anticipated
(change from Pre-S #3 to Post-S #19, t=7.02, df=403, p is

less than .001).

Whether or not they actually served on a jury, respon-
dents seemed to be more in favour of having a compulsory
system of jury duty (as compared to a volunteer system)
after than before. The change of -.20 of a scale point (on
a five point scale) was statistically significant (Pre-S #4

- Post-S $#12; t=3.52, df=415, p is less than .01l).
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As indicated in the table below, there was a marginal-
ly significant difference between those who served and those
who did not serve on a jury on their change in attitudes
concerning the "equity" instructions. Those who served on a
jury were less in favour of giving these instructions than
they had been before. Those who were called for jury duty
but did not serve were more in favour of giving the instruc-

tions.

Change in recommendation that "equity" instruction be given

Those who served: =0.15

t=1.96, df=303, p is less than .051
Those who didn't
serve on any jury: +0.18
TOTAL -0.01 not significant

Note: Minus numbers indicate a change toward opposing the
giving of "equity" instructions; positive numbers

indicate a change in the direction of favouring the
giving of equity instructions.

Those respondents who actually sat on juries moved
toward favouring unanimous verdicts (Pre-S #8 - Post=-S #13),
while those who did not sit on a jury did not change sub-

stantially.




-72-

Change in desire for unanimous/majority verdicts

Those who served: -0.20
t=1.85, df=411, p=.065
Those who didn't
serve on any jury: +0.03
TOTAL -0.09 t=1.14, not significant

Note: Minus numbers indicate a change toward being more in
favour of unanimous verdicts.

Summarz

Jurors in seven Jjurisdictions across Canada were
surveyed both before and after serving on a jury panel.
Generally speaking, the jurors rated almost all aspects of
the criminal jury trial very positively both before and
after they had performed their jury service. Not only was
the jury system rated favourably, but the courts generally,
and the various participants (Crowns, defense counsel,

police) were seen as performing their jobs very well.

Very few Jjurors indicated that they were greatly
inconvenienced by having to serve on the jury, though most
jurors indicated that it would have been helpful to have
been able to choose the time when they would serve on the

jury. They do, however, prefer a compulsory system of jury
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duty rather than having panels made up of volunteers. Most
jurors who normally received a regw'ar income indicated that
they were receiving full or partial pay during their period
of jury service. Nobody in our sample thought s/he would be
dismissed from his/her reguiar employment. Only a very
small number thought that they would be harmed in any way in
their employment by being on jury duty. The major complaint
that jurors had about jury duty was the amount of waiting

that they had to do.

Most jurors indicated that they thought that the
selection process helps both sides obtain fair and impartial
jurors. Indeed, even of those who were excluded by one of
the lawyers, only about 23% thought that the exclusion was

unjustified.

Jurors felt that they were sufficiently informed about
procedural matters before sitting on a Jjury. Similarly,
their perception is that they and other members of the jury
understood the evidence and the judge's instructions, about
half of the jurors who indicated that an accused in a trial
they heard had a criminal record stated that the judge gave

no special instructions concerning the use to which this
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information could be put., About a quarter of the panel mem-
bers indicated levels of proof below that which is necessary
to find an accused guilty. This was true whether or not the
respondent actually served on a jury. Similarly, how easy
they reported the judge's instructions to be was unrelated
to how accurately they were able to report what the judge

had said.

Jurors were quite evenly split on whether unanimity
should be required in jury decisions, though after serving

they were slightly more in favour of unanimous verdicts.

Generally speaking, being on a jury appeared to make
people more favourably disposed to the jury than they were
before serving. Those who were called for jury duty but did
not actually serve on a jury tended to show little if any

change.
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Appendix 1:

Pre-Service Questionnaire

JUROR SURVEY - Part One

Each year, thousands of Canadians serve on juries in
criminal cases. Until now, very little has been known about
the reactions of the jurors themselves to being called for
jury duty and to serving on juries. We at the Law Reform
Commission of Canada are asking you to spend a few minutes
filling out a questionnaire now (before you have experienced
jury duty) and then again at the end of your period of jury

duty.

In all of the questions that are being asked, we want
your personal impression or your recollection of what
happened. The "right" answer is that answer that most
accurately describes your impression or feelings about the

matter at hand.

Because we will be wanting to match your answers to

this questionnaire with the answers to the questionnaire
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that will be given to you at the end of your period of jury
duty, we are asking youn to give us some simple numerical
information which will aid us in matching the questionnaires
without having to ask you to put your name on the question-

naire.

All of your answers will, of course, be completely
confidential and it will have no bearing on your jury

service.

At the end of the questionnaire (or on the back of any
of the pages) you should feel free to add any comments you
wish. However, we do not want specific information as to
your decision in a particular case and you should not

devulge such information.

FOR QUESTIONNAIRE MATCHING PURPOSES ONLY: (do NOT put your
name on this questionnaire)

The last three digits of your telephone number:

The month in which you were born (please ‘check
appropriate month)

( ) Jan ( ) Apr ( ) July ( ) Oct
{ ) Feb ( ) May ( ) Aug ( ) Nov
( ) Mar ( ) June ( ) Sept ( ) Dec

Thank you very much for your help in this important
matter. We think that you will agree that the importance of
the subject, the proper administration of our courts, justi-
fies the request for your time and thought.
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JUROR SURVEY - PART ONE

INFORMATION: (Please check appropriate information)

Sex:

Age:

il S g e

Male
Female

18-19
20-29
30-~39
40-49
50-59
60 and over

Occupation:

Highest level of education attained
Grade 6 or less

Grade 7-10

Grade 11-13

Some College or University
University degree
Post-graduate

{

S~ I~ I~~~

P e R e

Have your ever served on a jury before?

(
(

) Yes
No

)

QUESTIONS:

(Please check appropriate answer)

1. Did you attempt to have your jury duty delayed to
another time, or did you try to be excused from jury
duty?

(

(
(

)

)
)

ae

b.
c.

d.

€.

I tried to get the time of my jury duty
postponed

I tried to be excused from jury duty

I did not try to be excused from jury duty nor
did I try to delay it

I did not know that it was possible to be
excused or to have it delayed

the time for my jury service was previously
postponed until now
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Would it have been helpful to you to have been given
the choice of when you would serve your jury duty?

( ) a. it would have been very helpful

( ) b. it would have been of some help

( ) ¢. it would not have been helpful

( ) d. I was given a choice

Overall, how interesting do you think it w111 be to
perform jury duty?

a. very interesting

b. somewhat interesting

c. slightly interesting

d. somewhat boring

e. very boring

Do you think that jury duty should be mandatory for all
citizens, or would you prefer a system where juries
were made up of people who volunteered for jury duty?

( ) a. definitely prefer a compulsory system

b. probably prefer a compulsory system

c. undecided

d. probably prefer a volunteer system

e. definitely prefer a volunteer system

N N st S

How likely do you think it is that a person could be

wrongfully convicted by a jury?

( ) a. very likely

( ) b. fairly likely

( ) c. somewhat likely

( ) d. fairly unlikely

( ) e. very unlikely

( ) £f. extremely unlikely

In a criminal trial, do you think it is more likely

that a judge or a jury will arrive at a just and fair

verdict?

( ) a. it is much more likely that a judge will arrive
at a just and fair verdict

( ) b. it is somewhat more likely that a judge will
arrive at a just and fair verdict

( ) c. equally likely

( ) d. It is somewhat more likely that a jury will
arrive at a just and fair verdict

() e. It is much more likely that a jury will arrive
at a just and fair verdict
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7. From what you know at this point, how fair do you
think the courts are?

() a.
() b.
() c.
()d.

8. Do you

jurors
a.
b.
Co
d.
e.

9. Do you

very fair
quite fair
somewhat fair
unfair

think that it would be a good idea to allow less

than unanimous verdicts (e.g., that a person could be
found guilty or not guilty if 10 or more of the 12

agreed on a verdict)?
definitely yes
probably yes
undecided

probably not
definitely not

think that jurors in criminal cases should be

instructed that "It is difficult to write laws that are
just for all conceivable circumstances. Therefore, you
are entitled to follow your own conscience instead of
strictly applying the law if it is necessary to do so
to reach a just result"?

{ a.
b.
CO
d.

e.

I~~~ o~
e s Nt o

definitely yes
probably yes
undecided
probably not
definitely not

10. What is your overall view of the jury system?

a.
bi
C.
d.
e.
f.

P e W R R e )
N N e N

very favourable
somewhat favourable
slightly favourable
slightly unfavourable
somewhat unfavourable
very unfavourable

Thank you very much for filling out this questionnaire.
‘If you have any suggestions or comments on the jury system,
please write them on the back of any page of the question-

naire.
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Appendix 2: Table 1

Sample size and degree of completeness of returns by juris-
diction

Matched Pre-service Post-service Total
set only only
Toronto 117(60%) 69(35.4%) 9(4.6%) 195(100%)
Winnipeg 50(94.3%) 1(1.9%) 2(3.8%) 53(100%)
Brandon 37(80.4%) 8(17.4%) 1(2.2%) 46(100%)
Williams Lake 41(59.4%) 18(26.1%) 10(14.5%) 69(100%)
Edmonton 40(65.6%) 21(34.4%) - 61(100%)
Nova Scotia¥* 71(49.7%) 54(37.8%) 18(12.6%) 143(100%)
Vancouver 67(51.1%) 50(38.2%) 14(10.7%) 131(100%)
TOTAL 423(60.6%) 221(31.7%) 54(7.7%) 698(100%)

Chi square = 60.87, df=12, p ~ .001

* In Nova Scotia, panels from Halifax, Windsor, and
Lunenburg were sampled and pooled for all analyses.

Appendix 2: Table 2

Composition of the Jury panel -- Age
=20 20-29 30-39 40-49 50-59 60+
Toronto 4.4% 25.7% 15.3% 23.0% 21.9% 9.8%
Winnipeg - 14.0% 26.0% 26.0% 28.0% 6.0%
Brandon 2.2% 13.3% 22.2% 22.2% 28.9% 11.1%
Edmonton 3.3% 26.7% 26.7% 31.7% 6.7% 5.0%
Nova Scotia - 808% 31.2% 2400% 22.4% 13.6%
TOTAL: 1.7% l16.8% 22.3% 25.9% 20.5% 12.9%
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Appendix 2: Table 3
Composition of the jury panel -- Sex
Male Female
Toronto 41.6% 58.4%
Winnipeg 76.5% 23.5%
Brandon 86.4% 13.6%
Williams Lake 79.7% z20.3%
Edmonton 45,9% 54.1%
Nova Scotia 85.6% 14.4%
Vancouver 61.7% 38.3%
TOTAL 63.6% 36.4%
Appendix 2: Table 4
Composition of the jury panel ~-- Education (Highest level attained)
Some
Grade 6 Grade Grade college/ University Post-
or less 7-10 11-13 wuniversity degree graduate
Winnipeg 4.0% 38.0% 46.0% 4,0% 6.0% 2.0%
Brandon 6.7% 55.6% 24.4% 6.7% 4.4% 2.2%
Williams Lake 6.8% 44.1% 37.3% 8.5% 3.4% -
Edmonton - 32.8% 49.2% 13.1% 4.9% -
Nova Scotia 5.6% 35.5% 27.4% 16.9% 9.7% 4,.8%
Vancouver 4.3% 29.3% 43.1% 12.1% 7.8% 3.4%
TOTAL: 3.8% 33.8% 37.2% 14.7% 7.8% 2.8%
Appendix 2: Table 5
Composition of the jury panel -- Served previously on a jury
Yes No
Toroxnto 2.7% 97.3%
Winnipeg 3.9% 96.1%
Brandon 15.6% 84.4%
Williams Lake 11.9% 88.1%
Edmonton 3.3% 96.7%
Nova Scotia 11.2% 88.38%
Vancouver 9.4% 90.6%
TOTAL: 7.5% 92.5%
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Table 6

APPENDIX 2:

Overall view (prl0)
Low=favourable

Judge v.

jury (pré6)
Low=judge fairer

CORRELATIONS BETWEEN EVALUATIVE QUESTIONS

Wrongful jury conviction

Low=likely (pr5)

Courts fair (pr7)

Low=fair

Overall view (po20)
Low=favourable

Judge v. jury (pol?)

Low=judge fairer

Wrongful conviction

Low=likely (polé6)

Courts fair

Low=fair (pol8)

Witness'

Police preparation
Low=good (po38)

Crowns '

Defence presentation (+06)
Low=good (po40)

Notes:

treatment
Low=fair (po4l)

presentation
Low=good (po39)

(a)
(b)
(c)

&t £ < & R & d? o
Xy A & Xe g?
4 Y Y ‘(/
o>, D& N > ~e0
é&%;§§5.§9%55 é§i§$) 6¢? Ji;§§%6§é§* é§$¢? S& <?45<¢$ S 5%
o ¥ FF & Lo Y FF ¢ &
prl0 pré pr5 pr7 po20 pol7 polé pol8 po41 po38 po39 po40
- -14 -16 +26 +51 ~18 ~-14 +30 +13 +18 +20 (+06)
-14 -—- +21 (+01) ~-13 +4.0 +13 -10 (00) (+08) +16 (+11)
-16 +21 -—= -16 -23 +17 +27 -23  (-06) (-02) (-07) (-09)
+26 (+01) -16 —-— +21  (-03) -20 +49 +18 +23 +26 +21
+51 -13 -23 +21 - -26 -19 +41 +24 +24 +27 +20
-18 +46 +17 (-03) -26 -— +24 -13 ~-13 (-06) (-02) (-02)
-14 +13 +27 ~-20 -19 +24 --- -32 -17 -21 -30 -20
+30 -10 -23 +49 +41 -13 -32 -—- +24 +32 +36 +25
+13 (00) (~-06) +18 +24 -13 -17 +24 -—- +29 +42 +36
+18 (+08) (-02) +23 +24 (-06) -21 +32 +29 -—= +51 +36
+20 +16 (-07) +26 +27 (-02) -30 +36 442 451  --- +66
(+11) (-09) +21 +20 (-02) -20 +25 +36 +36 +€6 —-——

All correlations
All correlations
Question numbers
Pre-service

pr

have been multiplied by 100 for ease of presentation

except those in parentheses are

are indicated in the left hand column in parentheses
= Post-service questionnaire

questionnaire;

po

significant at the 5% level
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Synopsis

The Commission recognized that trial judges are an
essential source of experience and knowledge about the

criminal jury system. The Commission undertook, then, to

systematically tap that expertise.

The paper presents and analyses the responses of one
hundred and seventy-nine trial judges to a questionnaire
containing forty-six questions. From the data, the judges'
reactions to issues regarding the jury system were dis-
cussed. The judges' responses proved invaluable to the
Commission when it came time to formulate recommendations
regarding the jury system in Canada. Among other things,

the survey found:

- overall favour with the jury system and confidence

in their verdict finding ability;

- a need for streamlining jury service;

- excapt for stand asides, most are happy with the

selection procedures;
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that the need for jury trials should continue to be

correlated with the seriousness of the offence;

over half allow jurors to ask questions and over a

third allow note-taking;

over half prefer majority rule decision (subsequent

‘survey found the opposite);

present siie should be maintained;

that improvements could be made in jury instructions

and one way is with standardized jury instructions.
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Introduction

This report contains the results of a survey question-
naire sent to the 530 judges who were listed by the Canadian
Judicial Council as having the jurisdiction to hear criminal
jury trials. Of the questionnaires sent out, over fifty
were returned without having been filled out. In most of
these cases, the judge indicated that he didn't hear crimi-
nal jury trials and, therefore, did not feel that it was
proper for him to answer the questions. Presumably some of
the non-respondent: also did not fill out the questionnaire
for this reason. & total of 179 judges* sent back question-
naires that were filled out in varying degrees of complete-
ness. The questionnaire that was sent out and the overall

results are found in the appendix to this report.

As with any survey, the results are dependent in part
on the exact wording of the questions. As a result, in the
text that follows, I have often repeated the question as it

was asked to the judges. I strongly recommend that in

* In addition, ten questionnaires were returned after the
data had been analyzed and, therefore, are not included in
this report..
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reading about the results of the survey, that the obvious
limits be kept in mind. In any piece of research such as
this one, it becomes painfully obvious after the fact that
some questions should have been asked in a different form
and that certain additional questions should have been
asked. However, even though the survey may have some limi-
taticens, it has one important strength: it is the best
evidence presently available to us on the question of what
the judges who hear criminal jury trials think about this

aspect of our criminal jury system.

In many sections of this paper, I have presented not
only the "overall" results on a particular issue, but also I
have tried to understand some of the variation in opinion
that exists among judges. Thus, for example, in the section
entitled "overall evaluation of the jury" I have presented
a table that shows that those judges most favourably dis-
posed to the jury are most.likely to feel that the jury can
understand and evaluate the evidence. An obvious inference
(though clearly it is an inference rather than a firm con-
clusion) is that if something could be done to improve the
jury's understanding of the evidence, those judges who are

less favourably inclined toward the jury would improve their
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view of it. Tables such as this one are provided to help
the reader understand the variation in opinion that exists

rather than to provide firm interpretations.

In each of these tables, I have presented the data
using a consistent format. An example is reproduced below:

(question 46 by question 40)

Jury can understand and evaluate evidence

Overall

view of Definitely Probably Undecided/

jury yes yes no Total
Very

favourable 69.8% 29.2% 0.9% 100%
Somewhat

favourable 32.5% 60.0% 7.5% 100%
Less

favourable 7.1% 53.6% 39,.3% 100%

Chi square = 66.69, p is less than .000l1

These tables should be read row by row (rather than by
columns). Thus in this table, it can be seen that of those
judges who were "very favourable" in their view of the jury,
69.8% answered "definitely yes" to the question about the
jury's ability to understand and evaluate the evidence.
Fewer than one per cent of the judges who were very favour-
able about the jury were undecided or thought that the jury

was unable to understand and evaluate evidence. In contrast
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when one looks at those judges with the least favourable
view of the jury (the third row of this table), only 7.1%
thought that the Jjury could "definitely" understand and
evaluate the evidence and 39.3% were undecided or thought
that the jury could not do this. The "total" of 100% of
each row is indicated to remind the reader that the percent-

ages add to 100%* across rows (rather than down columns).

The statistic "chi square" is a "significance test"
used to indicate whether two questions are significantly
related. VUnless a chi square is labelled as "not signifi-
cant", the reader can infer that there is a significant
relationship indicated in the table. The "p" or probability
level can be thought of as a measure of the confidence that
the reader should have that the variability across rows is
"real”. For example, in this table, the "p" value indicates
that there is less than one chance in ten thousand that the
differences across rows is due to fandom variability. When
a chi square is indicated to be "not significant" the reader

should interpret this as meaning that apparent variation

* Occasional rounding errors will result in these figures
adding to slightly less than or more than 100%.
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across rows is best interpreted as being random, and, there-

fore, not worthy of interpretation.

Overall evaluation of the jury

Generally speaking it is fair to say that the judges
were dquite favourably disposed to the jury system as it

presently stands. In all regions the judges' overall view

of the jury was very favourable.

Overall view of jury (question 46)

Very Somewhat Less

favourable favourable favourable Total
Atlantic 46.7% 40.0% 13.3% 100% (15)*
Quebec 43.8% 34.4% 21.9% 100% (32)
Ontario 71.2% 16.4% 12.3% 100% (73)
Prairies 55.2% 24.1% 20.7% 100% (29)
B.C. 66.7% 16.7% 16.7% 100% (24)
All provinces 60.7% 23.1% 16.2% 1008 (173)

* (number of respondents in parentheses)
Chi square = 10.83, df=8, not significant

Although there 1is some variability, there was no
significant effect of region. Thus, thae differences that
appear to exist among regions should be considered to be

unimportant.
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The judges feel that juries are unlikely to convict a
person wrongfully (question 44); most of the judges feel
that juries are able to understand and evaluate the evidence
(question 63) and are able to understand the judges' in-
struction (question 41). In line with the findings of

Kalven and Aeisel in their study of The American Jury,

judges felt that they would be more likely to convict than
would juries (question 9), Interestingly enough, the per-
ceived relative likelihood of conviction by judges and
juries did not relate significantly to the judges' percep-
tion of the likelihood that a jury would wrongfully convict
someone. Judges who felt that juries were more conviction
prone than they were did not feel that juries were more

likely to wrongfully convict.

It is only when the judges were asked to compare jury
verdicts to verdicts by judges, that one sees less than
overwhelming enthusiasm for the jury. As shown below, in
all regions, judges tended to feel that they were more
likely to come up with just and fair verdicts (gquestion 45)

than would juries,
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Who is more likely to come up
with a just and fair verdict?

Judge EguaL Jury Total

Atlantic 40.0% 33.3% 26.,7% 100%
Quebec 44.1% 41.2% 14.7% 100%
Ontario 30.0% 47.1% 22.9% 100%
Prairies 34.5% 48.3% 17.2% 100%
B.C. 29.2% 54.2% 16.7% 100%
All provinces 34.3% 45,.9% 19.8% 100%

Chi square = 4.11, not significant

Not surprisingly, the judges' overall view of the jury
(question 46) was strongly related to their view of whether
judges or juries would be more likely to come up with a just

and fair verdict.

Who is more likely to come up
with a just and fair verdict?

Overall view of jury Judge Equal Jury Total
Very favourable 17.5% 53.4% 29.1% 100%
Somewhat favourable 41.0% 26.2% 12.8% 100%
Less favourable 81.5% 18.5% 0% 100%

Chi square = 43.33, df=4, p is less than .0001

I will, therefore, focus on results for the "favourability"
question. Where the results were different for the "judge

vs. jury" question, these differences will be noted.

Apparently, one of the factors that accounts for some
of the variation in the overall view of the jury was how

well it was perceived that they performed their jobs. Those
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judges who were most favourable were most likely to think
that juries were able to understand and evaluate the evi-
dence (guestion 40), understand the judges' instructions
(question 41), and were least likely to think that the jury

would wreongfully convict (question 44).

Jury can understand and evaluate evidence

Overall view Definitely Probably Undecided/
of djury ves yes no Total
Very favourable 69.8% 29.2% 0.9% 100%
Somewhat

favourable 32,5% 60.0% 7.5% 100%
Less

favourable 7.1% 53.6% 39.3% 100%

Chi square = 66.69, p is less than .0001

Juries understand judges' instructions

Overall view Definitely Probably
of jury yes ves No Total
Very favourable 34.3% 57.1% 8.6% 100%
Somewhat

favourable 10.3% 69.2% 20.5% 100%
Less

favourable 0% 46.4% 53.6% 100%

Chi square = 40.50, p is less than .0001

Likelihood of wrongful conviction by jury

Overall view Fairly Very Extremely
of jury Likely unlikely unlikely unlikely Total
Very favourable 8.6% 25.7% 41.9% 23.8% 100%
Somewhat

favourable 15.0% 40.0% 25.0% 20.0% 100%
Less favourable 28.6% 25.0% 28.6% 17.9% 100%

Chi square = 12,24, df=6, p=.0569 (marginally significant)
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There was a clearly significant relationship between the
judges' rating of who was more likely to be fair, a judge or
a jury, and the perceived likelihood o7 a wrongful convic-
tion by a jury. Once again, the judges who were less
favourable to the juries apparently felt that juries were
not performing their explicit fact-finding role well.,

Likelihood of wrongful conviction by jury
More likely

to arrive at Fairly Very Extemely

just and Likely wunlikely wunlikely wunlikely Total
fair verdict

Judge 24.6% 35.1% 26.3% 14.0% 100%

Equal 7.6% 25.3% 41.8% 25.3% 100%

Jury 5.7% 28.6% 42.9% 22,.9% 100%

Chi square = 14.89, p=.0211

Another indication that the judges' evaluation of the
jury is based, in part, on their vicw of tae jury as a
fact-finder is that those judges who were most favourably
disposed to the jury (on both measures) were more likely to
feel that there should be some offences where a jury trial
is mandatory (question 37).

Should there be offences where
a jury trial is mandatory

Overall view

of jury Yes No Total
Very tavourable 50.9% 49,.1% 100%
Somewhat favourable 25.0% 75.0% 100%
Less favourable 25.0% 75.0% 100%

Chi square = 11.54, p=.0031
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Given all of these findings, it is not surprising that
there was also a relationship between the judges' ratings of
the jury and their view that it was a good fact-finder
because it contained twelve people. As part of question 34,
the judges were given si: aspects of the jury that might be
considered by some to be positive features. They were asked
to rank order those that they considered to be positive.
The importance of the twelve fact-finders on the jury was
rated higher by those judges who felt that juries were more
likely to come up with just and fair verdicts. There was
not a significant relationship on the other "overall favour-

ability" question.

"The jury, because it contains 12 people, is
more able to come to a correct decision
than is a single fact-finder."

More likely
to arrive

at just and Ranked Ranked Ranked Not

fair verdict l or 2 3 or 4 5 or 6 Ranked Total
Judge 15.3% 16.9% 33.9% 33.9% 1Cc0%

Equal 17.7% 16.5% 31.6% 34.2% 100%

Jury 48.6% 17.1% 11.4% 22.9% 100%

Chi square = 17.97, p=.0063

Finally judges who were less favourable toward Jjuries
were more likely to feel that juries would be influenced by

the personalities of the various parties on the case. Part
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of question 35 asked the judges to rank order those listed
features that they saw as problems.
"Juries are more likely than judges to be

influenced by the personalities of the
various parties involved in the case."”

Overall view Ranked Ranked Ranked Not
of jury l or 2 3 or 4 5 or 6 Ranked Total
Very favourable 19.8% 13.2% 1.9% 65.1% 100%
Somewhat
favourable 37.5% 30.0% 7.5% 25.0% 100%
Less favourable 50.0% 32.1% 7.1% 10.7% 100%

Chi square = 37.26, df = 6, p is less than .0001

So far, we have shown that judges' overall evaluation
of the jury is substantially related to their rating of the
jury in its role as a fact-finder: those judges who were
most favourable toward the jury thought that it was & better
fact-finder. Interestingly enough, this carried over into
the judges' view of the verdicts juries were likely to come
up with: those judges who were least favourable about the
jury were most likely to feel that juries were more acquit-
tal prone than judges (question 9).

Compared to the jury, judges are:
Equally Less

Overall view More likely likely to 1likely

of jury to convict convict convict Total
Very favourable 33.0% 52.6% 14.4% 100%
Somewhat favourable 59,0% 33.3% 7.7% 100%
Less favourable 57.7% 19.2% 23.1% 100%

Chi square = 14.85, p = .005
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Function of the jury

The judges' view of the function of the jury can best
be inferred from their rankings of the "features" that are
listed in question 34. The feature that received the high-
est ranking was the first one listed: the jury "involves
the public in the work of the criminal justice system and
serves to educate them". After this, the judges felt that
the jury was important because it "is a good way of infusing
community values into the trial?, and because its decisions
may be more likely to be seen as acceptable by the victim,
defendant and the public at large. The features which were
least likely to be 1listed by the Jjudges as favourable
aspects of jury trials were the idea that "the jury, because
it contains 12 people is more able to come to the correct
decision than is a single fact-finder" (alternative b, ques-
tion 34) and the idea that "the jury is-able to ‘'bend the
facts' in coming to a verdict in a manner that a judge could

not" (alternative 4, question 34).

One night summarize these rankings by saying that the
judges felt that the jury was most important because of its

educative effect and begause its decisions might be more
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acceptable. The judges were least impressed with the jury's
special fact-finding powers and the jury's ability to "bend
the facts". Consistent with this last finding are the
results from question 42, This question asked the Jjudges if
they felt that "jurors in criminal cases should be instruc-
ted that 'it is difficult to write laws that are just for
all conceivable circumstances. Therefore, you are entitled
to follow your conscience instead of strictl& applying the
law if it is necessary to do so to reach a just result'".
Only eight (4.5%) of the Jjudges answered this question in
the affirmative although a majority of Canadian citizens in

a recent Gallup poll felt it should be given to all jurors.

Jury service

As is evident from the provincial laws dealing with
the Jjury, there is a good deal of variation on how long
jurors serve on the jury panel. However,vquite independent
of how long people are required to serve on the jury panel,
the vast majority of judges (89.8%) felt that the length of
time that jurors served was appropriate (question 2). In
most jurisdictions, it would appear that jurors sit on more

than one trial d&uring their term of service on the jury
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panel (87.2% of the judges indicated that this was the prac-
tice in their jurisdiction). It seems 1likely that this
variable (whether or not jurors serve on more than one
trialy is not terribly important since, independent of
actual practice, the judges felt that what happened in their
jurisdiction was good.

Do you think it is good practice

to allow jurors to sit on a number of juries
during their term of service?

Yes No Total
Do jurors sit
on more than Yes 91.3% 8.7% 100%
one trial during
their term of No 13.6% 86.4% 100%

service...?
Chi square = 70.94, p is less than ,001

Most of the judges did not feel that the per diem
allowances given to jurors were sufficient (12.3% of the
respondents thought they were sufficient; the others thought
they should be increased). A variety of suggestions were
made for increasing the amount given. Eighty of the respon-
dents (45%) felt that the per diem should be increased by a
specific amount whereas forty (22%) thought that the amount
given to jurors should be tied to their own or the “com-

munity" salary.
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The judges were generally (71.7%) in favour of stream-
lining the jury process by having some voir dires on the
admissability of evidence held before the jury is selected

(question 33).

Jury orientation

Most of the judges report that the jury panel is
instructed, at the beginning of their term of service, on
such things as the function of the jury, Jjury selection,

court proceedings, etc.. Approximately 53% of the judges

characterized these instructions as being "brief" whereas
34 of the respondents indicated that "detailed" instruc-
tions were given, Ninety-five percent of the respondents
indicated that these instructions were given orally (though
sometimes supplemented with written instructions). Generally

speaking, it was the judge who gave the instructions.

Slightly over a third of the judges felt that a video-
taped presentation to the "whole jury panel to instruct them
about court procedure" (question 14) would be useful. As
indicated in the tables below, those judges who thought such

a videotépe presentation would be useful were also more
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likely to feel that pattern jury instructions would be use-
ful (question 21). Similarly, those judges who felt that a
videotape presentation would be useful felt that it would be
useful for a judge to have written instructions that could
be given to the jury to take with them during their deliber-
ations (question 19). These findings suggest that the
judges saw the use of a videotape presentation as one more
way in which the jury could be assisted in understanding

rules and procedures that were new to them.

Standardized (pattern) jury
instructions would be useful

Yes No Total
Videotape would Yes 88.1% 11.1% 100%
be useful No 73.4% 26.6% 100%

Chi square = 4.10, p=.0428

Written instructions for the
jury would be useful

Yes No Total
Videotape would Yes 44.1% 55.9% 100%
be useful No 25.9% 74.1% 100%

Chi square = 5.05, p=.0247

It made sense, then, that the judges most in favour of
having a videotaped presentation to instruct the jury panel
on court procedure would be less confident that the jury

fully understands the instructions that are given to them.,




-107-

Juries generally understand
judges' instructions

Definitely Probably

Videotape Yes Yes No Total
would be Yes 8.6% 74.1% 17.2%  100%
useful No 29.5% 50.9% 19.6%  100%

Chi square = 11,05, p=.004

Jury selection

Generally speaking, it is fair to say that the judges
were reasonably happy with the selection process. At the
same time, however, some did feel that there were some
changes that could be made that woculd improve matters.
Approximately 89% of the respondents felt that "the jurors
are selected [in a manner that] helps both sides obtain fair
and impartial jurors". Similarly, most judges (84%) thought
that the number of peremptory challenges allowed the defense
was all right as it presently stands. A similar proportion
(74%) thought that the present number of peremptory chal-
lenges allowed the crown was adequate., Although it appar-
ently is not employed very often in some jurisdictions, the
judges (86% of them) thought that "the present system for

challenges for cause" is "all right as it is now".

There were three areas where substantial numbers of

judges felt that there was some cause for change. 1In the




-108~

first place only about a third of the judges felt that there
was reason "to maintain a challenge to the array". Those
who gave reasons for wanting to have the possibility of
challenging the array mentioned such things as failure to
follow the code or the possibility of corruption or fraud.
Generally speaking, those who gave reasons for wanting to
abolish the challenge for cause said that since it so rarely
happens, there is no real need for it. The system of "stand
asides" also came in for some criticism with slightly over
half of the judges feelfng"that it should be changed.  The
changes suggested most often involved limiting the number of
jurors who could be stood aside and setting up a system
where there was equality betwsen crown and defense. As one
might expect from these fi%dings, approximately half of the
respondents favoured "a jury selection procedure whereby the
Crown and defense are allowed equal numbers of peremptory

challenges and the system of 'stand asides' is abolished".

Feelings about the selection process did relate to
the overall view that the judges had of the jury system.
Although it is difficult to infer causality from such data,
the findings are consistent with the hypothesis that lack of

confidence in the appropriatness of our selection process
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leads judges to be 1less favourable toward the jury. As
indicated below, for example, those judges least favourable
about the selection process (question 43) had the least
favourable overall view of the jury (question 46) and were
least likely to feel that juries, as opposed to judges, are
more likely to come up with just and fair verdicts (ques-

tion 4%).

Overall view of the jury

Selection process

obtains fair and Very Somewhat Less
impartial jurors favocurable favourable favourable Total

Definitely yes 76.3% 18.6% 5.1% 100%
Probably yes 58.1% 25.8% 16.1% 100%
Undecided/No 35.0% 25.0% 40.0% 100%

Chi square = 17.55, p=.0015

Who is more likely to come up with
a just and fair verdict?

Selection process
obtains fair and Very Somewhat Less
impartial jurors favourable favourable favourable Total

Definitely yes 29.3% 51.7% 19.0% 100%
Probably yes 29.5% 46.3% 24.2% 100%
Undecided/No 66,7% 27.8% 5.6% 100%

Chi square = 11.08, p=.0257

Given these findings, it is not surprising that the

perceived adequacy of the selection process related to how
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effective the jurors were seen in understanding and evaluat-
ing the evidence (question 40) and in understanding the

judges' instructions (question 41).

Juries can understand and evaluate the evidence

Selection process
obtains fair and Definitely Probably Undecided/

impartial jurors yes yes no Total
Definitely yes 76.7% 21.7% 1.7% 100%
Probably yes 38.9% 51.6% 9.5% 100%
Undecided/No 35.0% 45.0% 20.0% 100%

Chi square = 26.44, p is less than .001

Juries generally understand judges' instructions

Selection process
obtains fair and Definitely Probably

impartial jurors yes yes No Total
Definitely yes 40.0% 50.0% 10.0% 100%
Probably yes 15.1% 68.8% 16.1% 100%
Undecided/No 10.5¢% 42,.1% 47.4% 100%

Chi square = 26.24, p is less than ,001

Jury participation in the trial process

Two questions dealt with the jury's active involvement

in hearing and remembering evidence. About half of the
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judges (53.2%) indicated that they allow jurors to ask ques-
tions during the trial. 1In most of these cases, the judge
indicated that the questions would be screened by him before
they were asked. Interestingly enough, the judges' willing-
ness to allow jurors to ask questions did not relate to the
judges' impression as to whether the jurors were able to
understand and evaluate evidence. One might conclude, then,
that allowing jurors to ask gquestions was not seen as a way
of dealing with jurors who otherwise didn't understand the
proceedings. Similarly, the answers to this question did
not relate to any of the questions having to do with the

judges' overall view of the jury (questions 44, 45 and 46).

There was a good deal of variation in practice re-
ported by the judges on the question of allowing jurors to

take notes.

Are jurors allowed to take notes during
the trial? (question 11)

No: 36%
Yes, they are encouraged: 23.3%
Yes, but only if they ask: 32%

Yes, but only in special circumstances: 8.7%

Allowing (or encouraging) note taking seemed to be

unrelated to responses to other questions having to do with
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the jury's ability to do its job: The judges' report of
their practice with regard to note taking did not relate to
whether or not they thought the jury could understand and
evaluate the evidence (question 40) or to whether the judge
felt that juries understand the Jjudges' instructions.
Similarly, the responses to this question did not relate to
the judges' overall view of the jury (questions 44, 45 and

46).

Which offences should be jury offences?

A substantial proportion of the judges (approximately
40% of the respondents) felt that there should be some
offences where a jury trial was mandatory. Most of those
who felt that there should be mandatory jury offences felt
that this should be reserved for the most serious offences
(e.g., murder). Another relatively large group (19 judges)
felt that jury trial should be mandatory for offences where

a judicial officer was charged.

The belief that there are some offences that should
always be tried by a jury is, obviously, a rather strong

expression of confidence in the jury. It is not surprising,
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then, that these judges were more likely to feel that a jury
would come up with a just and fair verdict. Similarly,

these judges had a more favourable overall view of the jury.

Who is more likely to come up with
a just and fair verdict

There should be
some offences

where a jury trial

is mandatory Judge Equal Jury Total
Yes 25.4% 43.7% 31.0% 100%
No 40.2% 27.1% 12.7% 100%

Chi square = 9.69, p=.0078

Overall view of the jury

There should
be some offences
where a jury

trial is Very Somewhat Less

mandatory favourable favourable favourable Total
Yes 76.1% 14.1% 9.9% 100¢%
No 50.5% 29.1% 20.4% 100%

Chi square = 11.54, p=.0031

About 80% of the judges felt that the present practice
of having some offences where there was no possibility of a
jury trial should be continued. Not surprisingly, almost
all of the judges felt that in the less serious offences,

the accused should not have the possibility of a jury trial.

Finally, where there is one choice as to whether a

trial should be heard before a judge and jury, most of the
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judges favoured continuing the present system whereby the

decision is left to the accused.

Majority verdicts

Generally speaking, it is clear that the judges prefer
majority verdicts over the present requirement of unanimity.
Question 36 asked the judges to indicate (on a five point
scale) whether they thought that "it would be a good idea to
allow less than unanimous verdicts (e.g, that a person could
be found gquilty or not gquilty if 10 or more of the 12 jurors
agreed on a verdict)". The overall results were as follows:

Definitely yes: 38.6%

Probably yes : 27.8%
Undecided s 5.1%
Probably not : 14.2%

Definitely not: 14.2%

This preference for majority verdicts held across all
regions of the country as indicated below:

Allow majority verdicts:
(number of respondents in parentheses)

Definitely Probably Undecided

Yes Yes or No Total
Atlantic 43.8% 18.8% 37.5% 100% (16)
Quebec 55.9% " 14.7% 29.4% 100% (34)
Ontario 39.4% 32.4% 28.2% 100% (71)
Prairies 30.0% 26.7% 43.3% 100% (30)
B.C. 20.8% 41.7% 37.5% 100% (24)

Overall chi square: 11.84 df=6, not significant
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Although there is some variation, there was not a

significant effect of region: hence it is safest to assume

that there were no regional differences.

Those judges who are in favour of a change to majority
verdicts apparently feel that there is no need to have dif-
ferent rules for different kinds of offences: almost three
quarters of the respondents who favoured majority verdicts

wanted them for all offences.

In an attempt to understand more fully this preference
for change in the system, it was decided to investigate the
relationship between the desire for majority verdicts and a
number of other measures that were taken, Some writers
(e.g., Hans Zeisel) have argued that majority Qérdicts”fand“
reduction in the size of the jury) is, in effect, the first
step on the way to the end of jury trials as we now know
them. If this is the case, then we would expect that those
judges who are most strongly in favour of the majority ver-
dict would also be those who are least favourably disposed
to the jury system as a whole. The last question asked the
judges to indicate their "overall view of the jury system".

Although generally speaking the jury system was rated very
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favourably, there was some variation in these ratings. As
indicated below, the judges in favour of majority verdicts

were least favourably disposed to the jury system:

Overall view of the jury system

Allow Slightly
majority Very Somewhat favouratle or
verdicts favourable favourable unfavourable Total
Definitely

yes 50.7% 20.9% 28.4% 100%
Probably

yes 60.4% 27.1% 12,5% 100%
Undecided/

No 73.7% 21.1% 5.3% 100%

Chi square = 13,91, df=4, p=.008

It would appear then, that those who favour the
unanimity requirement are 1likely to 1like the jury system
generally more than those who favour the relaxing of this

requirement.

Interestingiy enough, there was no relationship be-
tween the desire for unanimity and the perceived likelihood
that a person could be wrongfully convicted by a jury (ques-
tion 44). Similarly, the preference for majority verdicts
did not appear to be related to the judge's perception that

he or a jury would be more likely to convict (question 9).
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There was, however, a relationship between the desire
for majority verdicts and a judge's indication as to whether
he thought a judge or jury would be more likel? to come up
with a just and fair verdict (question 45). As one might
expect from the earlier results, those judges who were most
in favour of majority verdicts were most convinced that
judges rather than juries would be more likely to come up
with just and fair verdicts.

Who is more likely to come up
with a just and fair verdict?

Allow majority Judge/jury

verdicts Judge eguall Jur Total
Definitely yes 56.8% 3%?1% .6% 100%
Probably yes l6 7% 56.3% 27.1% 100%
Undecided/No 29.8% 45.6% 24.6% 100%

Chi square = 15.98, df=4, p=.003

If part of the desire for majority verdicts stems from
the feeling that a jury might not be unanimous because of an
obstinate/bizarre/irresponsible juror, then one might expect
that the desire for majority verdicts would be related to
whether the selection process is perceived as fair. Although
the overall relationship between the desire for majority
verdicts and the rating of whether the "manner in which
jurors are selected helps both sides obtain fair and impar-

tial jurors" was of only marginal significance, when the
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judges were divided into two groups -- those who favour
majority verdicts and those who are either undecided or do

not favour them -- there was a significant relationship.

Does selection process help both sides
obtain fair and impartial jurors?

Allow majority Definitely Probably Undecided/

verdicts ves _ yes no Total
Yes 27.0% 58.2% 14.8% 100%
Undecided/No 45,8% 49.1% 5.1% 100%

Chi square = 7.90, df=2, d is less than .05

Those judges who were most in favour of majority ver-
dicts were least likely to feel that the selection process
as it now stands obtains fair and impartial jurors. It is
possible that if they perceived improvements in the selec-
tion process they would be 1less in favour of majority

verdicts.

A common reason given in support of majority as op-
posed to unanimous verdicts is that there is a problem of
hung juries. Although overall there are not very many hung
juries in Canada and judges did not as a whole see them as
much of a problem (question 8), there did appear to be a
relationship between their responses related to hung juries

and their desire for majority verdicts. As shown in the
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tables below, those judges who were most in favour of major-
ity verdicts were most likely to indicate that they felt
that hung juries were a problem (question 8) and were
slightly, but not significantly, more likely to indicate
that they personally had experienced a hung jury during the
previous twelve months (question 7).

Are hung juries a serious problem
in your jurisdiction?

Allow majority Yes/ Probably Definitely
vericts undecided not not Total
Definitely yes 16.7% 42.4% 40.9% 100%
Probably yes 10.4% 22.9% 66.7% 100%
Undecided/No 5.2% 27.6% 67.2% 100%

Number of hung juries in previous
twelve months

Allow majority

verdicts None One or more Total
Definitely yes 77.9% 22.1% 100¢%
Probably yes 81.6% 18.4% 100%
Undecided/No 93.2% 6.8% 100%

Chi square = 5.81, df=2, p is less than .10

Interestingly enough, whether or not a judge had had a
hung Jjury in the previous twelve months seemed to be com-—
pletely unrelated to his feeling that hung juries are a

problem in criminal jury trials.
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Number of hung juries in the
past twelve months

Allow majority

verdicts None One or more Total
Definitely yes 90.0% 10.0% 100%
Probably yes 78.6% 21.4% 100%
Undecided/No 85.7% 14.3% 100%

Chi square = 1.97, df=2, not significant

As has been mentioned earlier, the erosion of the jury
system as we presently know it can take a number of forms.
Zeisel has argued that majority verdicts and smaller juries
are similar ways of undermining the present jury system. It
is not surprising, then, that those judges most in favour of
majority verdicts would also be most likely to feel that

juries should contain fewer than twelve people.

Juries should contain twelve people

Allow majority

verdicts Yes No Total
Definitely yes 64.7% 35.3% 100%
Probably yes 83.0% 17.0% 100%
Undecided/No 93,2% 6.8% 100%

Chi square = 16.18, df=2, p=.0003

Feelings about majority verdicts did not seem to be
related to whether or not the judges felt that the jury
system was too costly (question 35c), or to whether they

felt that jury decisions would be seen as more acceptable by
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the public (question 34f) or by the defendant and/or victim
(question 34e). Finally, feelings about majority verdicts
were unrelated to the judge's experiences as a prosecutor or
to the number of jury trials he had heard in the previous

twelve months (question 6).

Jury size

In general, it 1is clear that most judges were in
favour of juries maintaining their present size. This was
true in all provinces. Not surprisingly, given its recent
history of having six-person juries, Alberta's sixteen
respondents were less favourably inclined to the twelve-
person jury than were judges elsewhere in the country. In
the other provinces, 82% of the judges were in favour of
keeping twelve people on the jury. In Alberta, the corres-
ponding figure was 50% (chi square = 5.36, df=1, p is less

than .05).

Elsewhere in this report, it 1is shown that those
judges who wanted majority verdicts were less likely to want
the jury size to remain at twelve. 1In a pattern similar to

the results on majority vericts, those judges who favoured
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smaller juries were less favourable overall taward the jury.
As shown in the tables below, those favouring smaller juries
thought that juries were more likely to wrongfully convict
an accused, were less likely than judges to come up with
just and fair verdicts and were less favourable overall to
the jury. It would seem, as with majority verdicts, that
reducing the size of the jury is a reaction of those judges

who generally don’t see value in the jury system.

Likelihood of wrongful conviction by jury

Juries
should have Fairly Very Extremely

12 people Likel unlikel unlikely unlikel Total
Yes 9.4% 28.1% 387 23.7% T00%

No 28.6%  31.4% 25.7% 12.3% 100%
Chi square = 10.40, p=.0155

Who is more likely to arrive
at a just and fair verdict?

Juries

should have

12 people Judge Equal Jury Total
Yes 25.5% 51.1% 23.4% 100%
No 64.7% 26.5% 8.8% 100%

Chi square = 18.92, p=.0001

Overall view of the jury system

Juries

should have Very Somewhat Less

12 people favourable favourable favourable Total
Yes 69.1% 20.9% 10,.1% 100%
No 29.4% 32.4% 38.2% 100%

Chi square = 22.45, p is less than .0001
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Thirty—-one of the thirty-six judges who wanted to move
away from twelve person juries expanded on their answer to
the question by indicating thay they felt that smaller
juries should be permissable in only certain cases. All of
thosg who went into more detail about the nature of the
cases where they felt smaller juries were acceptable indi-
cated that they felt that the less serious offences were

good candidates for smaller juries.

The charge to the jury

Although only 23% of the judges were quite certain
that juries generally understand judges' instructions (ques-
tion 41), most (8l1.6%) were at least reasonably sure that
juries understood what was being told to them. Similarly,
most judges felt that juries were able to understand and

evaluate the evidence (question 40). However, the general

area of instructing the jury did appear to be a part of the

jury system that the judges felt could be improved.

For example, only 5.8% of the judges indicated that
they ever "give juries written instructions to take with

them to use during their deliberations”. On the other hand,




-124-

over five times that number (32.4% of the judges) felt that
"it would be useful generally for a trial judge to have
written instructions that could be given to the jury to take
with them" (question 19). Furthermore, as indicated in the
section on "pattern jury instructions" a full 78.2% of the
respondents indicated that they felt that "a collection of
standardized instructions drawn up by leading members of the
bench and bar [would] be useful... in explaining the law to

the jury" (question 21).

One would expect that if a judge perceived that juries
were having difficulty understanding him, he would not have
a very favourable opinion about juries. As indicated in the

tables below, there is some support for this hypothesis.

Who is more likely to arrive at
a just and fair verdict?

Do juries generally
understand judges'

instructions Judge Equal Jury Total
Definitely yes 10.5% 52.6% 36.8% 100%
Probably yes 29.7% 51.5% 18.8% 100%
No 74.2% 19.4% 6.5% 100%

Chi square = 35.59, p is less than .001
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Overall view cf the jury

Do juries generally

understand judges' Very Somewhat Less
instructions favourable favourable favourable Total
Definitely yes 90.0% 10.0% 0% 100%
Probably yes 60.0% 27.0% 13.0% 100%

Chi square = 40.5, p is less than .00l

Clearly, those judges who feel that the jury doesn't
understand judges' instructions are not satisfied with the
overall jury performance. We would expect, then, that these
same judges would feel most strongly that something (e.q.,
giving them written instructions) should be done to improve
the jury's understanding of what is being told to them. As

indicated below, this seems to be the case.

Do you think it would be useful generally for a
trial judge to have written instructions that
could be given to the jury to take with them?

(Question 19)

Do juries generally
understand judges'

instructions Yes No Total
Definitely yes 20.5% 79.5% 100%
Probably yes : 30.0% 70.0% 100%
No 51.6% 48.4% 100%

Chi square = 8.06, p=.0178

As indicated in the section on "pattern jury instruc-

tions" the same relationship holds for that possible
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improvement: those judges who feel that juries generally
don't understand the judge are most in favour of pattern

jury instructions.

Pattern jury instructions

Overall, 78.2% of the respondents felt that "a collec-
tion of standardized instructions drawn up by leading
members of the bench and bar would be useful to [them] in
explaining the law to the jury". 1In fact, in all regions of
the country except British Columbia, over 80% of the respon-
dents favoured such instructions. In British Columbia only
13 of the 23 judges (56.5%) wanted such instructions (Chi
square = 6.17, p is less than .05, in comparing B.C. with
the rest of the country). The response to the suggestion of
having pattern jury instructions was not related to the
judges' experience in presiding over jury trials in the

previous 12 months (questions 6).

The perceived usefulness of pattern jury instructions
did, however, relate to the judges' confidence that the

jurors were able to understand his instructions: those
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judges who favoured pattern jury instructions were less

confident that jurors at present understand judges' instruc-

tions .

Do juries generally understand

~judges' instructions?

Standardized
instructions Definitely Probably
would be useful yes yes No Total
Yes 17.4% 64.4% 18.2% 100%
No 40.0% 45.7% 14.3% 100%

Chi square = 8.20, p=.0166

It would appear, then, that one reason some judges
oppose pattern jury instructions is that they feel the jury
is doing well without then. Another indication that those
opposing such instructions believe the jury is being ade-
quately instructed at the moment is found in the responses
to question 14. This question asked the judges if they felt
it would be "useful to have a videotape presentation that
would be shown to the whole jury panel to instruct them
about court procedure". As shown in the table below, those
judges who favoured pattern instructions were more in favour
of having such a vidoetape.

Would it be useful to have a videotape

on court procedure to show to the jury?
Standardized instructions

would be useful Yes No Total
Yes 39.4% 60.6% 100%
No 19.4% 80.6% 100%

Chi square = 4.10, p=.0428
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Another indication that the feeling that pattern
instructions would be useful is part of a larger overall
feeling that the jury can use additional help is shown by
the fact that the judges who favoured pattern instructions
were more likely to feel it would be useful "for a trial
judge to have written instructions that could be given to
the jury to take with them" (question 19).

Would it be useful to have written
instructions to give to a jury?

Standardized instructions

would be useful Yes No Total
Yes 37.1% 62.9% 100%
No 10.8% 89.2% 100%

Chi square = 8.11, p=.0044

The perceived usefulness of pattern jury instructions
was not related to any of the questions that could be per-
ceived as overall evaluations of the jury (question 44 - the
perceived 1likelihood of a wrongful conviction by a jury;
question 45 - the relative fairness of verdicts by judges
and juries; question 46 - the overall view of the jury

system).‘
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Appendix

In the copy of the questionnaire that follows, I have
indicated the percentage of respondents who chose each
alternative. Although there were 179 respondents in all,
some of the questions were answered by fewer respondents.
The percentages listed, however, are based on the respon-
dents to each question, and, therefore, add up to 100%. The
number of respondents to each question is indicated in

parentheses.

For questions 34 and 35, two percentages are listed
for each feature of the jury system. The first of these
indicates the percentage of the 179 respondents who listed
this feature as one of his choices (ignoring the rank it was
given). The second is the percentage of respondents who
gave this feature a high ranking - i.e., ranked it as one of

the first three features/problems.
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JURY QUESTIONNAIRE ~ JUDGES

Please check (v) the appropriate response.

l.

2.

5.

6.

How long are jurors on the jury panel in your
jurisdiction?

Is this length appropriate? (167)
( ) a) It is too long 6.6%
( ) b) It is about right 89.8%
() c¢) It is too short 3.6%

Do jurors sit on more than one trial during their term
of service on the jury panel? (172)

() a) Yes 87.2%

() b) No 12.8%

Do you think that it is a good practice to allow jurors

to sit on a number of juries during their term of
service? (174)

() a) Yes 81.0%

() b) No 19.0%

After an initial period of jury service, do you think

jurors should be exempt from further jury service for a
certain periond of time? (174)

() a) Yes 87.9%

() b) No 12.1%

How many criminal jury trials have you heard in the

past 12 months? (179) None = 15.1%
‘ 1-5 = 29.6%

6-10 = 2507%

11+ = 29.6%

In how many of these trials was the jury unable to come
to a verdict? (179) None = 84.4%
One or more = 15.6%

Do you regard hung juries to be a serious problem in
your jurisdiction? (174)
a) Definitely yes 3.4%

b) Probably yes 4.6%
c) Undecided 3.4%
d) Probably not 32.3%

I~ P~ g P~
N Nt

e) Definitely not 56.3%
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Generally speaking do you think you are more or less
likely to convict than is a jury? (165)
( ) a) I am much more likely to convict than is a jury

4.8%

( ) b) I am somewhat more likely to convict than is a
jury 38.2%

() ¢) I am equal%g %ikely to convict as is a jury

5%

() d) I am some what less likely to convict than is a
jury 13.3%

( ) e) I am much less likely to convict than is a jury
102%

In what kinds of cases, if any, are you likely to
disagree with the jury's verdict?

Are jurors allowed to take notes during the trial?

(172)

() a) No 36.0%

( ) b) Yes, they are encouraged to do so (e.g., paper
and pencils/pens are provided to all jurors)
23.3%

() c¢) Yes, but only if they ask 32.0%
() d) Yes, but only in special circumstances 8.7%

Are jurors allowed to ask questions of witnesses during
the trial? (173)

() a) Yes 53.2%

( ) b) No 46.8%

If yes, what procedure do you use for this (e.g., when
are the questions put to the witnesses, by whom, etc.)

Is the jury panel as a whole given any instructions
about such things as the function of the jury, jury
selection, court proceedings, jury conduct at the
beginning of their term of service and before the
selection begins for the first trial? (173)

() a) No 12,.1%

( ) b) Yes, brief instructions are given 53.2%
( ) c) Yes, detailed instructions are given 34.2%
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If yes, how are these instructions given?

Method: (100) By whom: (88)
orally: 83% Judge 86.4%
in writing: 5% Other court pe;sonnel: 4.,5%

written & orally: 12% Both: 9.1%

Would it be useful to have a videotaped presentation
that would be shown to the whole jury panel to

instruct them about court procedure? (173)

() a) Yes 34.1%

() b) No 65.9%

Are jurors instructed not to tell anyone about their
deliberations (Section 576.2 of the Criminal Code)?

(175)
() a) No 9.1%
() b) Yes 90.9%

If yes, by whom?

Do you feel that the per diem allowances given jurors
are sufficient? (171)

() a) Yes 12.3%

( ) b) No 87.7%

If no, what would you suggest?

Should special arrangements be made to pay jurors
additional money if they are chosen to sit on a jury
for a long trial? (174)

() a) No 18.4%

() b) Yes 81.6%

If yes, what arrangements would you suggest?

Do you ever give juries written instructions to take
with them to use during their deliberations? (172)
() a) No 94.2%

() b) Yes 5.8%
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Do you think it would be useful generally for a trial
judge to have written instructions that could be given
to the jury to take with them? (173)

() a) Yes 32.4%

() b) No 67.6%

Do you think that at some time prior to the judge's
instructions to the jury:

i) Counsel should be given the opportunity to
request certain instructions on the relevant
law be given to the jury, and

ii) Counsel be afforded an opportunity to object to
any instructions given to the jury on the law?

(168)
( ) a) Yes 79.2%
( ) b) No 20.8%

Would a collection of standardized instructions drawn
up by leading members of the bench and bar be useful to
you in explaining the law to the jury? (170)

( ) a) Yes 78.2%

() b) No 21.8%

In your opinion, should the judge's explanation of the
law be given to the jury before or after the final
addresses of counsel? (174)

( ) Before 5.2%

( ) After 94.3%

Is there any reason to maintain a challenge to the
array? (149)
Yes = 32.2%

No = 67.8%

What is your opinion about the number of peremptory
challenges of jurors allowed for the defence? (176)
( ) .a) It is all right as it is now 84.1%
() b) It should be changed 15.9%

What is your opinion about the number of peremptory
challenges of jurors allowed for the Crown? (175)
() a) It is all right as it is now 74.3%

( ) b) It should be changed 25.7%
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If you feel it should be changed, what changes would
you suggest?

What is your opinion about the system of allowing the
Crown to direct jurors to "stand aside"? (175) '

( ) a) It is all right as it is now 48.6%

( ) b) It should be changed 51.4%

If you feel is should be changed, what changes would
you suggest?

Do you favour a jury selection procedure whereby the
Crown and defense are allowed equal numbers of
peremptory challenges and the system of "stand asides"
is abolished? (165)

() a) Yes 47.3%

( ) b) No 52.7%

Who should exercise the challenge first, the defence or
Crown? (167)

( ) a) The Defence 68.3%

( ) b) The Crown 26.3% Alternate: 5.4%

" In dealing with challenge for cause, please outline

briefly how you handle the following problems.
i) Picking the first two triers if two jurors have
not yet been sworn (119)
Selected in usual way (first two drawn) 94,1%
Two people in courtroom not on the panel 14.2%
Sheriff selects two peopel 1.7%

ii) Determining what questions should be asked (97)
By judge after consultation/submissions from

counsel: 63.9%
By counsel challenging for cause: 36.1%

iii) Determining who should ask the questions
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Do you feel that the procedure in R. v. Hubbert is
adequate? (134)

{ ) a) Yes 94%

() b) No 6%

What is your opinion about the present system for
challenges for cause? (158)

( ) a) It is all right as it is now 86.1%

({ ) b) It should be changed 13.9%

If you feel it should be changed, what changes would
you suggest?

Do you think that juries for criminal trials should
contain 12 jurors? (176)

() a) Yes 79.5%

( ) b) No 20.5%

If no, what kinds of cases (e.g., all cases, only the

less serious cases, etc.) should have fewer than 12
jurors?

Do you favour the holding of voir dires on the
admissability cof certain evidence before the jury is
picked? (173)

() a) Yes 71.7%

( ) b) No 28.3%

Which of the following do you see as positive features
of the jury trial, as compared to trials before a judge
alone? (Put "1" next to the most positive feature, "2"
next to the next most positive, etc. down to the last

feature you see as positive,) «===- The first number is
the percentage listing this as a feature; the second is
the percentage ranking it 1, 2 or 3,====-

( ) a) It involves the public in the work of the
criminal justice system and serves to educate
them 86.6% -~ 67%

( ) b) The jury, because it contains 12 people, is
more able to come to the correct decision than
is a single fact-finder 67.6% -- 31.3%

( ) c) The jury is a good way of infusing community
values into a trial 78.2% -- 58.1%
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( ) d) The jury is able to "bend the facts" in coming

to a verdict in a manner that a judge could not
58-1% - 17.3%

( ) e) Jury decisions may be more likely to be seen as

acceptable by the defendant and/or the victim
79.3% - 46.9%

( ) f) Jury decisions may be seen by the public at
large as more acceptable (especially in trials
that are well publicized) than would the saime
decision made by a judge alone 8l% -- 49.7%

( ) g) Other (please specify)

( ) h) There are no positive features of jury trials.

Which of the following do you see as serious problems
with the criminal jury trial as compared to trials
before a judge alone? (Put "1" next to the most
serious problem, "2" next to the next most serious
problem, etc. down to the last item that you see as a
serious problem,) =-==-- The first number is the
percentage listing this as a problem; the second is the
percentage giving it a rank of 1, 2 or 3, -—----
( ) a) The jury is less able than a judge to
understand the facts and to weigh the facts

properly 44,.7% -- 21.8%
( ) b) The jury is unable to undertand and apply the
law properly 53.6% -- 45.8%

c¢) The jury system is too costly 41.9% -- 19%
{ ) 4@) Juries are more likely than judges to be
influenced by the personalities of the various

parties involved in the case 52.5% -- 41.9%
( ) e) Juries are likely to base their decisions on
prejudice or bias 43.6% -- 25.7%
() f) Citizens are too often frustrated, bored, or
disillusioned by jury service 40.8% -- j5.1%

( ) g) Other (please specify)
( ) h) There are no serious problems with the criminal
jury trial 39.1%

Do you think that it would be a good idea to allow less
than unanimous verdicts (e.g., that a person could be
found guilty or not guilty if 10 or more of the 12
jurors agreed on a verdict? (176)

( ) a) Definitely yes 38.6¢%
( ) b) Probably yes 27.8%
( ) ¢) Undecided 5.1%
( ) d4) Probably not 14,.2%
()

e) befinitely not 14.2%
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If yes, in what kinds of cases do you think less than
unanimous verdicts should be allowed? (122)

( ) a) Only in the more serious offences 6.6%
() b) Only in the less serious offences 18.8%
{ ) c) In all offences 74.6%

Shauld there be some offences where a jury trial is
mandatory? (178)

() a) No 59.6%

( ) b) Yes 40.4%

If yes, what offences (or types of offences) should
they be?

serious offences (e.g., murder): 35 of the 72 judges
who answered "yes"

Offences where a judicial officer is charged: 19 judges

Obscenity: 4 judges

Should there be criminal offences where there is no
possibility of jury trial? (167)

() a) No 19.2%

() b) Yes 80.8%

If yes, what offences (or types of offences) should
they be?

If there are to be some offences whi:re there is the
possibility of a jury trial but it is not mandatory,
how would the decision be made as to whether a
particular case should go before a jury (e.g., should
the decision be made by the accused, the Crown or the
court)? (147)

Accused: 67.4%
Judge: 12.2%
Other: 20.4%

Do you feel that juries generally are able to under-
stand and evaluate the evidence? (177)

( ) a) Definitely yes 50.8%
( ) b) Probably yes 40.7%
( ) c¢) Undecided 4.0%
( ) d) Probably not 4.0%
()

e) Definitely not 0.5%
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Do you feel that juries generally understand judges'
instructions? (174)

( ) a) Definitely yes 23.0%
( ) b) Probably yes 58.6%
( ) c) Probably not 17.8%
( ) d) Definitely not 0.6%

Do you think that jurors in criminal cases should be
instructed that "It is difficult to write laws that are
just for all conceivable circumstances. Therefore, you
are entitled to follow your own conscience instead of
strictly applying the law if it is necessary to do so
to reach a just result?" (177)

( ) a) Definitely yes 1.7%
( ) b) Probably yes 2,8%
( ) c) Undecided 1.7%
( ) c) Probably not 11.3%
() d) Definitely not 82.5%

Do you think that the manner in which jurors are

selected helps both sides obtain fair and impartial
jurors? (176)

( ) a) Definitely yes 34.1%
( ) b) Probably yes 54.5%
( ) c¢) Undecided 4.5%
( ) d) Probably not 6.3%
( ) e) Definitely not 0.6%

How likely do you think it is that a person could be
wrongfully convicted by a jury? (176)

() a) Very likely 2.3%
( ) b) Fairly likely 4.5%
( ) c) Somewhat likely 6.8%
( ) d) Fairly unlikely 29.0%
( ) e) Very unlikely 35.8%
()

f) Extremely unlikely 21.6%

In criminal trial, do you think it is more likely that
a judge or a jury will arrive at a just and fair
verdict? (173)

( ) a) It is much more likely that a judge will arrive

arrive at a just and fair verdict 10.4%
( ) b) It is somewhat more likely that a judge will
arrive at a just and fair verdict 23.7%
( ) c) Equally likely 45.6%
() d) It is somewhat more likely that a jury will
arrive at a just and fair verdict 16.8%

() e) It is much more likely that a jury will arrive
at a just and fair verdict 3.5%
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46. What is your overall view of the jury system? (174)
( ) a) Very favourable 60.9%
( ) b) Somewhat favourable 23.0%
( ) c¢) Slightly favourable 5.7%
( ) d) Slightly unfavourable 4.6%
( ) e) Somewhat unfavourable 4,6%
( ) f) Very unfavourable 1.2%

Additional Comments:
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Synopsis

This paper sets out the issues for and against reten-
tion of the unanimity requirement in criminal juries. These
issues were considered from two points of view: an experi-
ment on the effects of the unanimity rule, and other empiri-

cal work. The principal conclusions of this paper are:

- a move to majority verdicts would only marginally

decrease the problem of hung juries;

- a majority verdict rule would decrease the amount of
attention paid to minority viewpoints during jury delibera-

tions;

- unanimous decisions are typically the verdicts

favoured by an initial majority;

- jurors feel more confident with a unanimous decision

than with a majority decision.




-147-

Introduction

Various empirical issues must be considered in evalu-
ating the effects of the requirement that juries be unani-
mous in their verdicts. Evidence regarding these isgues
should be taken into account in determining whether to main-
tain the requirement for unanimity in jury verdicts or to
allow majority verdicts in cases where all jurors cannot
agree. This paper will describe each of these issues and
provide empirical evidence about the effects of the require-

ment for unanimity with respect to each issue.

The empirical evidence in this paper comes basically
from two sources. First, infofmation about the effects of
the unanimity requirement on verdicts and the relationship
between individual pre-deliberation votes and final group
verdicts comes from actual court cases. A second source of
empirical evidence is a number of jury simulation studies
which have been conducted by social scientists. The basic
paradigm'employed in this research is the presentation of
the same criminal case to different groups of subjects.
These groups of subjects must deliberate together on the

case until a group verdict is reached. Half of the groups
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in the experiment are told by the experimenter that they
must reach a unanimous group decision, and the other half
are told that they must reach a majority decision. Then,
the experimenter compares the verdicts and deliberations of
groups given the two different decision rules to determine

what the effects are of requiring a unanimous verdict.

This basic design is used here as well. In consider-
ing the empirical issues surrounding the unanimity require-
ment, the relevant results from the study are included. 1In
the Appendix is a complete description of the methodological
aspects of the study, as well as the materials used in the

study.
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The Issues

(1) Does the unanimity requirement affect verdicts?

Probably the most important issue concerning the
unanimity requirement is whether or not it directly affects
the Qerdicts rendered by a jury. If it were the case, for
example, that juries under majority decision rules convicted
the deifendant more often than juries under unanimity deci-
sion rules, this would be a powerful argument against relax-

ing the unanimity requirement.

In comparisons of conviction-acquittal percentages
from jurisdictions which require unanimous jury verdicts or
allow majority verdicts, it appears that the unanimity
requirement does not affect conviction-acquittal ratios.
That is, the number of convictions to the number of acquit-
tals in jurisdictions with and without the wunanimity
requirement are not significantly different. However,
Lempert (1975) has argued that certain variables may indeed
affect jury verdicts, but that their effects may be too
subtle to be detected in comparisons of conviction-acquittal

ratios in different jurisdictions. To show how this might
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be true for the unanimity requirement, suppose that una-
nimity only affects verdicts in those situations in which
one or two jurors are holding out for acquittal against a
majority of jurors in favour of conviction. Suppose that in
this small number of cases, these jurors swing the entire
jury from giving a guilty verdict to giving a not guilty
verdict. These cases may represent only a small fraction of
all jury trials. Thus, even if the unanimity requirement
did affect verdicts in this small percentage of cases, this
effect might not be discernible in comparisons of
conviction-acquittal ratios from Jjurisdictions with and

without the unanimity requirement.

Whatever the truth of this particular argument, there
is some preliminary information from an ongoing jury simula-
tion experiment that unanimous verdicts may be more reliable
or subject to be repeated than majority verdicts (Hastie,
personal communication). This means that if a number of
groups were given a case and asked to deliberate until a
unanimous decision was rcached, they would all be more

likely to reach the same verdict than if the groups had only

been asked to reach majority decisions.
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One way in which the requirement that a jury be unani-
mous clearly affects decisions made by juries is in the
number of hung juries. The proportion of hung juries in
jurisdictions that allow majority verdicts is less than the
proportion of hung Jjuries in those jurisdictions that
require unanimity. In their work on the American jury,
Kalven and Zeisel (1966) compared the percentages of hung
decisions in states with and without the unanimity require-
ment. States requiring unanimity had 5.6% hung juries,

while states not requiring unanimity had 3.1% hung juries.

Jury simulation experiments are not very informative
with respect to the effects of the unanimity requirement on
jury verdicts. Most jury simulation researchers have not
found differences in convictions or acquittals as a function
of the unanimity requirement. Jury researchers have often
declared their simulated juries to be hung after a specified
period of time allowed for deliberations. Although a number
of these researchers have subsequently found statistically
significant differences in the number of hung juries under
unanimity and majority decision rules, the differences could
easily be the result of their practice of artificially

"hanging" the deliberations. This seems likely, given that
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unanimity juries typically talk longer than majority juries

do, an issue we will turn to next.

(2) Would relaxing the unanimity requirement save time in

the administration of justice?

Time savings would almost certainly be a by-product of
a relaxation of the unanimity requirement. First of all, as
the evidence above indicates, there would be fewer hung
juries, which would result in fewer re-trials. Depending on
the number of hung juries in Canada per year, the effect of

fewer hung juries could produce a considerable time saving.

A second source of time savings comes from the fact
that juries required to reach a unanimous decision deliber-
ate longer than juries that may render a majority decision.
A number of jury simulation studies have found statistically
significant differences in deliberation time for unanimity
and majority juries (Bray, 1974; Ker, Atkin, Stasser, Meek,
Holt, and Davis, 1976). In the experiment conducted for the
purposes of this study (see appendix), about half of the
groups had a majority/minority opinion split (either a 5-1

opinion split or a 4-2 opinion split). The other half had
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even splits (3-3) in initial individual verdicts within the
groups. Of those groups with minorities, the unanimity
groups made more comments than the majority groups in their
deliberations, This was not true of those unanimity and
majority groups which had even splits of opinion initially.
Thus, there were more comments in unanimity deliberations
only when there was an uneven split of opinion, i.e., a
majority favouring one position and a minority favouring the
other. Nemeth (1975) found that when a minority of jurors
favoured acquittal, unanimity juries deliberated signifi-
cantly longer than majority juries. When a minority of
jurors favoured conviction, however, the difference between
unanimity and majority deliberation times was not signifi-
cantly different. These findings suggest that in a number
of instances, but not necessarily all instances, the una-

nimity requirement will result in longer deliberations.

(3) Is the unanimous jury decision a "majority rule"

decision anyway?

One argument made by opponents of the unanimity

requirement is that jurors are frequently superficial in

their adherence to the unanimity requirement (See Johnson v.
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Louisiana (1972) and Apodaca., Cooper & Madden v. Oregon

(1972)). The argument is that whatever verdict the initial
majority favours in a case will amost always be the final
verdict arrived at "unanimously" by the jury. If this is
true, then there may be no real point in requiring una-
nimity, since the final Jjury decision 1is a "majority"

decision anyway.

Empirical evidence supports the view that unanimous
decisions are typically the verdicts favoured by an initial
majority. Kalven and Zeisel (1966) present data from their
study on the American jury which indicates that most juries
end up with a wverdict that a substantial majority of the
group supported to begin with. In addition, mathematical
models have been employed in order to specify the relation
between individual pre-deliberation verdicts of jury members
and final group verdicts in jury simulations. Typically,
studies using these mathematical models show that some form
of a majority model best describes the relationship between

individual verdicts and final group verdicts (Davis, 1973).

Thus, the empirical evidence supports the idea that

most unanimous verdicts of juries are "majority rule". The
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exceptions to this rule, those cases where the decision
reached by a jury is not majority rule, may of course merit

the preservation of the unanimity requirement.

We turn now to a discussion of the deliberation
process under unanimity and majority decision rules. Legal
writing about the unanimity requirement, and in particular
the U.S. Supreme Court's decisions on this issue (Johnson v.

Louisiana (1972); Apodaca, Cooper and Madden v. Oregon

(1972)), contain a number of empirical assumptions about the
effects of the unanimity requirement on the deliberative
process. These include the effects of the unanimity
requirement on the nature and quality of the group discus-
sion, attention *to minority opinions (minority here is used
in the numerical sense rather than the ethnic or racial
sense), and behaviour of minority members. What empirical
evidence exists for these topics comes necessarily from jury
simulation experiments, where it has been possible to
observe the jury deliberation process. Each of these topics

will be addressed separately.,
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(4) Does the presence or absence of the unanimity

requirement result in differences in the quality of

jury deliberations?

Mr. Justice Douglas, writing the dissent in the U.S.
Supreme Court decision about the wunanimity requirement

(Johnson v. Louisiana (1972); Apodaca, Cooper & Madden v.

Oregon (1972)), contended that the requirement for unanimity

affected the quality of deliberations of juries:

... (N)on-unanimous jurors need not debate and deli-
berate as fully as must unanimous juries ... (H)uman
experience teaches us that polite and academic conver-
sation 1is no substitute for the ernest and robust
argument necessary to reach unanimity (1647-1648)."

Mr. Justic Douglas suggests that majority Jjuries may not
deliberate as fully or as robustly as juries that are

required to be unanimous.

This clearly important question about whether the
requirement for unanimity affects the quality and thorough-
ness of the jury deliberation is Jjust beginning to be
examined experimentally. We know that the deliberations of
unanimity juries are significantly longer than the delibera-

tions of majority juries, on the average. At this point, we
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do not know whether this length difference indicates that
unanimity juries are discussing the case more fully and
thoroughly than are majority 3juries, although it seems
likely. What is needed is a comparison of the content and
quality of deliberations by unanimity and majority juries.
One study (Nemeth, 1976) has looked at differences in the
number of task-oriented comments in unanimity and majority
juries. Nemeth found that, in fact, jurors under unanimity
made more of these task-oriented comments than did jurors
under a majority decision rule. This is some evidence,
then, that unanimity juries are more thorough in delibera-

tions than majority juries.

There is very little evidence with respect to possible
differences in deliberation quality. One technique for
assessing quality of the discussion is to provide trans-
cripts of unanimity and majority deliberations to judges and
lawyers (with any references to wunanimity and majority
deleted) and ask them to rate each deliberation on its
thoroughness, on whether or not the discussion focused on
what they considered to be the important issues in the case,
and on whether or not all viewpoints were adequately con-

sidered in the deliberation. These ratings would provide
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measures of the quality of the deliberations of unanimity

and majority juries. (See, Hans, V., The Effects of the

Unanimity Requirement on Ratings of Jury Deliberations,

Report to the Law Reform Commission of Canada.)

(5) Are there differences in treatment of minority view-

points in the deliberation as a function of the

unanimity requirement?

One concern in relaxing the requirement for unanimity
in jury decisions involves the treatment during delibera-
tions of dissenting or minority viewpoints. If there is no
requirement that jurors be unanimous, the jurors holding the
majority opinion may be less responsive and attentive to
those members of the jury who present arguments in favour of
another point of view, a supposition which only a minority
of jurors hold. (Again, the term minority does not mean an
ethnic or racial minority but rather a numerical minority.)
If two jurors out of twelve favour a gquilty verdict initial-

ly and the rest of the jurors favour a not guilty verdict,

the two jurors may be described as a minority within that

particular jury.
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Mr. Justice White, in delivering the majority opinion

in Johnson v. Louisiana (1972) and Apodaca, Cooper and

Madden v. Oregon (1972), argued that jurors would not neces-

sarily be affected in their treatment of minority opinions

by the relaxation of the unanimity requirement. He stated:

"We have no grounds for believing that majority
jurors, aware of their responsibility and power over
the liberty of the defendant, would simply refuse to
listen to arguments in favor of acquittal, terminate
discussion, and render a verdict. On the contrary, it
is far more 1likely that a juror presenting reasoned
argument in favor of acquittal would either have his
arguments answered or would carry enough other jurors
with him to prevent conviction (1624)."

One suspects along with Mr. Justice White that majority
jurors would not refuse to consider opposing arguments. Yet
the possibility exists that there may be 1less thorough
treatment of minority arguments when the group is not

required to reach a unanimous decision.

Again, empirical evidence with respect to this par-
ticuiar issue is scant. Some experimental evidence from
social psychology research on small group communication
suggests that one should find greater attention directed
towards minority viewpoints when group members are most

interdependent (Festinger, 1950; Schachter, 1951). Such a
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situation would arise when all jurors' votes are required
for a final verdict. The study conducted in conjunction
with this paper on the unanimity requirement supports this
evidence. Approximately half of the groups had an initial
"minority"”. Of these groups of jurors with minorities,
those jurors in the unanimity condition tended to direct
more comments towards minority members than jurors in the
majority condition. This preliminary evidence suggests that
jurors may direct less attention to minority members if they
are not required to reach a unanimous decision. These data
support the idea that’minority positions will receive less
consideration under majority decision rules than under

unanimity decision rules.

(6) Are there differences in the behaviour of the minority

members as a function of the unanimity requirement?

A question related to the previous one concerning
treatment of minority opinion is whether the unanimity
requirement affects the behaviour of minority members them-
selves., The unanimity requirement may provide an optimal
environment for the presentation of minority arguments.

This seems a good possibility, given the differences in



-161-

attention to minority members presented in the last section.

By relaxing such a requirement, the position of strength of

minority members may be weakened.

In this study, it was found that minority members of a
jury talked significantly more in groups that were required
to reach a unanimous decision than in groups required to
reach a majority decision. Another jury simulation study
(Kerr et al., 1976) found that minority members of majority-
decision rule juries were the most likely to indicate that

they were unable to make all their arguments.

To summarize, then, minority members in juries
required to be unanimous talk more and report more frequent-
ly that they were able to make all their arguments than

minority jurors in majority decision rule juries.

(7) Would the use of majority verdicts decrease respect

for the legal system?

A final question concerning the unanimity requirement
is whether or not the use of majority verdicts would affect

the confidence of the community in the legal system. One
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might suspect that members of the community would have less
confidence in a verdict rendered by a majority of a jury
than in a unanimous verdict. Community confidence in major-

ity versus unanimous verdicts has not yet been assessed.

There 1is some information, however, about how the
participants in majority and unanimity decision rule juries
view the process, This information comes from post-
deliberation questionnaires given in jury experiments. In
the present study, jurors of groups with minorities under a
unanimous decision rule tended to like their group more
(indicating greater group cohesion or positive group
feelings) than jurors of groups with minorities under the
majority decision rule. Minority members of unanimity
juries indicated in another study that they were more satis-
fied with the way decisions were made in the jury and were
more satisfied with the final verdict than minority members
of majority decision rule juries. (Kerr et al., 1976).
Finally, Nemeth (1976) found that Jjurors under unanimity
agreed more with the verdict reached by their groups and
were more likely to think that "justice was administered"

than jurors in majority juries.
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For the participants in deliberations, there are more
feelings that justice has been done and more positive ap-
praisals of the deliberative process in general for members
of uninamity groups. Whether the community at large is more
favourably inclined towards unanimity in jury deliberations

has yet to be determined.

Summary and Conclusions

Abolishing the requirement for unanimity would almost
certainly decrease the number of hung juries in Canada, and
would probably function to decrease deliberation times of
juries. Thus, administration would take less time. The
size and scope of the "problem" of hung juries and long
deliberation times needs to be assessed before any change in
the unanimity requirement is made on the basis of time sav-
ings. This is especially true since experimental evidence
indicates that there may be a price to pay for saving time
by removing the unanimity requirement. Majority juries
devote less time to the task at hand and pay less attention
to members arguing minority viewpoints than unanimity
juries. Minority members in majority juries talk less and

report more frequently that they were unable to make all of
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their arguments than minority members of unanimity juries.
Although there can be no differences in the conviction=-
acquittal ratios of verdicts rendered by unanimity and
majority juries, these group process differences may con-
tribute to a lowering of the reliability of jury verdicts
under majority decision rule. Finally, empirical evidence
supports the idea that unanimous decisions are usually
"majority rule" decisions, There may be however, impact
exceptions to this majority rule which merit the continued
requirement for unanimity in Jjury deliberations. These
issues and the empirical evidence presented with respect to
them should be considered in making policy decisions con-

cerning the unanimity requirement.
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Appendix

Items

1. Description of the experiment.

2. Case transcript use in the experiment.

3. Judge's instructions (including unanimity

instructions) employed in the experiment.

and majority
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Appendix: Item l. Description of the Experiment

The purpose of the research has been to describe and
compare the group decision process under unanimity and
majority decision rules. The experiment involved a jury
simulation in which twenty groups of six members each
listened to a criminal case presented on audio tape,
received instructions that they must be or need not be
unanimous in their group decision (ten groups in each condi-

tion), and deliberated until a group verdict was reached.

The subjects in the experiment were visitors to the
Ontario Science Centre who volunteered for participation in
the experiment. Although the exact characteristics of this
group of subjects is unknown, there was clearly a wide range
of ages and occupations. It was not uncommon for members
within a jury group to have been previously acquainted

(i.e., husband and wife, neighbours).

Groups of six subjects (three women and three men)
were assembled at the Ontario Science Centre and ushered
into a private room containing a rectangular table, six

chairs arranged around the table, and videotaping equipment.
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In front of each seat was a piece of cardboard with a letter
on it (A,B,C,D,E, or F). Members of the group were asked to
address one another during the deliberation with these
letters. (This technique for determining who talked to whom

in the deliberation was not entirely successful.)

After choosing seats around the table and sitting
down, subjects were told by the experimenter that they were
to imagine that they were jurors, sitting in court on jury
duty. They were told that they would be listening to a
judge summarize the facts and rules of law in a case of
robbery. They then listened to an audio recording of a
"judge" (actually a psychology graduate student) who gave a
summary of the facts in a case of alleged robbery. This
summary of facts would be comparable to a judge's summing up
at the end of a case in a courtroom. Following the facts
summary, the "judge" instructed the group members in the
Criminal Code definition of robbery, reminded them that "the
onus is on the Crown to show that the defendant is guilty of
the offence", and gave reasonahle doubt instructions. This

ended the audio recording.

At this point, members of the group were asked to

write down their individual verdicts in the case. All but
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one of the subjects in the experiment did so. While the
subjects were writing, the experimenter determined from a
random numbers table whether the group was to be in the

unanimity condition or the majority condition.

After collecting the individual votes from the sub-
jects, the experimenter announced that there were a few more
procedural details she must mention before the subjects
began their deliberations. For groups in the unanimity
condition, she then announced:

"I am obliged to point out to you that you must be
unanimous in your verdict."

For groups in the majority decision rule condition, she

instead announced:

"As you may know, in certain cases in this jurisdic-
tion, majority verdicts may be accepted. If you find
that you cannot agree unanimously on a verdict, then a
majority verdict, where 5 out of 6 of you agree, is
acceptable.”

'Alﬁhough in fact majority verdicts are not acceptable in any
jurisdiction in Canada for any Jjury trial, no subject
expressed any disbelief over this instruction at any point

in the experimant, (including the deliberatious).
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After making one of the two statements above, the
experimenter then continued:

"I am obliged to remind you that while it is desirable

that you should agree, it is not necessary and if in

good conscience any of you are unable to agree with

the others, you are at liberty to retain your views.

You are no*t obliged to simply agree with the majority

if in good conscience you find yourself unable to do
so."

The experimenter then instructed the group to select a
foreman (woman) to preside over the deliberations and to
nc ‘fy her when they had reached a verdict. While they
engaged in the selection procedure, the experimenter turned
on the videotaping equipment (the camera and the microphone
were already set up and were directed at the group), made

any necessary adjustments, and then left the room.

The groups deliberated privately until they reached a
verdict or decided to declare themselves "hung". They were
allowed as much time as they wanted to deliberate. After
the group had arrived at a decision, the experimenter gave
them a post-deliberation questionnaire. The subject was
asked whether he or she agreed with the group verdict,
whether the subject had been able to make all the arguments

he or she had wanted to make, the subject's estimate of the
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influence of any persons in the group who held a minority
position initially, and finally, how much the subject liked
the group (a question designed to measure group cohesive-

ness).

After all twenty groups in the experiment had been
run, assistants transcribed the videotapes of the group
deliberations. This involved not only transcribing the
verbal exchanges in the group, but also determining the
speaker of each comment and to whom the comments were
addressed. The reliability of judgments about who spoke to
whom in the group was fairly good; two raters coding the
same group agreed 68% of the time on the directionality of

comments.

These tape transcripts were then coded using two dif-
ferent coding systems. One system classified each comment
in terms of its content, (Comments about identification, the
"getaway car", and the defendant were all assigned different
codes) and in terms of its favourability or neutrality with
respect to a gquilty verdict. Thus, a statement such as "The
positive identification in the police lineup is- pretty

damaging evidence against the defendant" would be coded as a
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comment about identification which was favourable to a
guilty verdict. This content system is similar to that used
in Hans and Doob (1976). The other coding system attempted
to describe the interpersonal behaviour of the jurors by
classifying aspects of their verbal behaviour. The coding
system is similar to Bases (1951). Comments were classified
as to whether they indicated agreement or disagreement with
another opinion, hostility, question-asking, giving of
information, or giving of opinions, By using this second
coding system, we hoped to find out more about the group
dynamics in the deliberations, and in particular whether or
not these group dynamics differed for unanimity and majority

groups.

The results from this study are described in part in

the body of this paper.
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Appendix: Item 2. Case transcript used in the experiment

The first one to take the stand was Mrs. Hawthorne,
the cashier at the Loblaw's grocery store on St. Clair
Avenue close to Bathurst. She described the events occurr-
ing on June 24 of this year. She testified that about 9:45
p.m., 1% minutes before the store's closing time, a masked
figure came into the store and over to her register. She
described the person as a male, about 5 feet 10 inches tall,
with dark hair and a slight build. He had a nylon stocking
pulled over his face. He held a silver pistol in his left
hand, according to her testimony. He waved the pistol at
her and said "Don't move, put all your money in a bag". She
said he spoke with an accent. After she had given him the
money from her cash register and he'd placed it in a grocery
sack, he ordered her to get the person in charge to open the
safe., She went over to the store manager, Mr. Woodley, and
he came out of his office, went to the safe, and opened it
for the robber. All this time, Mrs. Hawthorne testified,
the robber kept his gun pointed at her. After the manager
put the money from the safe (about $2000.00) into the sack
for the robber, the man picked it up and left. Mrs.

Hawthorne testified that the man walked quickly out of the
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store and got into what appeared to be a blue car parked in
front of the store and drove away. The .hnle incident took

between 15 and 20 minutes,

Mr. Woodley, the store manager, then took the stand.
He testified that events were as Mrs. Hawthorne described
them, As well, his description of the robber closely fitted
Mrs. Hawthorne's. Both were later successful in identifying

the accused in a police line-up.

A person passing by the store at the time of the
robbery, a Miss Waverly, also testified for the prosecution.
She said that while walking by the Loblaw's she noticed a
commction in the store and saw a man with a gun. She was
able to get a good look at the getaway car which was parked
just in front of the store. She got the license number of
the car. She was, however, later unable to pick the accused

out of a police line-up.

Officer Berton of the Toronto Police Force then took
the stand for the prosecution. He testified that he had
received a call to go over to the Loblaw's on the night of

June 24 to investigate a robbery. He arrived within 10
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minutes of receiving the call, about 10:15 pm, at the
Loblaw's store. He took descriptions of the robber and of
the event from all the people in the store. He also took
the description and the license number of the getaway car
from Miss Waverly. She apparently was the only one to see

the car license clearly.

Under cross-examination, Officer Berton was asked to
describe the emotional state of the cashier and the store
manager. You may be aware that when people are very upset,
they may have difficulty seeing and remembering things
accurately. The policeman said that both the cashier and
the store manager were extremely upset but the details of
their stories were very similar, so that in his opinion they

were not too upset to remember what had happened.

Officer Berton further testified that he had traced
the license number of the getaway car to a car belonging to

a man named Joe Bolles.,

Joe Bolles then took the stand and testified that he

had been drinking at the corner bar on the evening in ques-

tion. You'll recall that his appearance was quite different
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from the description of the robber as given by the cashier
and the store manager. Several patrons and the bartender
corroborated Bolles' story that he had been at the bar from
8 pm until midnight on the evening of the robbery. Mr.
Bolles admitted having loaned his car keys to the accused,

Andrew Cunningham.

The police went to the residence of the accused and
apprehended him. Several hundred dollars were found in a

search of his apartment. No gun was found.

The defendant took the stand in his own behalf. You'll
recall his appearance -- medium height, brown hair, and
slender. This would be consistent with the description of
the robber which was given by the cashier and the store
manager. The defendant, Mr. Cunningham, testified that he
was not guilty of the robbery. He said that on the evening
in question, he had borrowed a car from his friend Joe
Bolles to go to a movie. He had in fact driven past the
Loblaw's on St., Clair on the way to the movie but not at the

time of the robbery. He spoke without an accent.
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Appendix: Item 3. Judge's instructions in the experiment

Section 302(d) of the Criminal Code states that anyone
commits robbery who "steals from any person while armed with
an offensive weapon", Now Mr. Cunningham here has been
charged with robbery under this section. 1In this case, the
onus is on the Crown to show that the defendant is guilty of
the offence. The Crown must show that the defendant is
guilty beyond a reasonable doubt. A reasohable doubt is not
a fanciful possibility but rather a real doubt raised by the

evidence in a reasonable way. If yon have such a doubt,

then it is your duty to acquit the accused.

Unanimity instructions:

I am obliged to point out to you that you must be
unanimous in your verdict.

Majority instructions:

As you may know, in certain cases in this jurisdic-
tion, majority verdicts may be accepted. If you £find
that you cannot agree unanimously on a verdict, then a
majority verdict is acceptable,

I am obliged to remind you that while it is desirable

that you should agree, it is not necessary and if in good
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conscience any of you are unable to agree with the others

then you are at liberty to retain your views. You are not
obliged to simply agree with the majority if in good con-

science you find yourself unable to do so.

You should select a foreman who would preside over the
deliberations and express a verdict when you reach it., Mem-
bers of the jury, it is up to you to decide whether this man

should be found guilty or not guilty of robbery as charged.
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Synopsis

A major issue in the reconsideration of jury trials is
whether to move away from the unanimous rule towards major-
ity verdicts. The purpose therefore of this experiment was
to test the effects of the unanimity requirement against
majority requirement in the deliberations of juries. The
deliberations of twenty-eight simulated juries were evalu-

ated., The experiments indicated that:

- when majority rule verdicts were required minority

views tend to be disregarded and;

- there were no discernable qualitative differences in

the deliberations.
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Introduction

In order to determine whether to maintain or remove
the requirement that all members of a jury must agree before
they may render a verdict, it is important to consider how
such a change would affect the functioning of the ijury. The
unanimity requirement may affect two related aspects of the
jury. It may influence the fact-finding ability of the
jury, and it may change the position of those with minority

opinions in the jury.

Ideally, a jury should engage in a thorough and care-
ful consideration of the evidence in the case. Since a jury
that is not required to reach unanimity need not deliberate
as fully as juries required to reach full consensus, the
thoroughness and quality of the deliberation, including the
adequacy of the discussion of the evidence, may be affected

by the unanimity requirement.

The unanimity requirement may also encourage those
with differing opinions to express their thoughts, and may

lead to more careful consideration of dissenting views.
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There are two reasons why these are critically important

functions of the jury.

First, if the unanimity requirement puts those with
minority viewpoints in a stronger position, this would at
least in some cases have a direct impact on the jury's fact-
finding ability. In certain cases, only a minority of
jurors may have a specific perspective on a case or particu-
lar information which is relevant to the case. In these
instances, if a majority of jurors cut off the deliberation
and outvoted the minority without carefully considering
their views, the quality and 'correctness' of the decision

would suffer.

Second, the use of the jury helps to ensure that a
representative group for the community decides a defendant's
fate. The removal of the unanimity requirement may decrease
the strength of any minority member's views within the Jjury
and thus may interfere with the representative nature of the

jury decision.

In order to evaluate the impact of changing the una-

nimity requirement, it was important to obtain empirical
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information about how the unanimity requirement affects
these two aspects of the jury decision process: the atten-
tion paid to minority opinions and the fact-finding ability
of the jury. There have been a small number of experiments
in which the presence or absence of the unanimity require-
ment has been varied and its effects on group discussion
observed., These studies have been reviewed in a study done
for the Law Reform Commission, entitled "The Unanimity
Requirement: Issues and Evidence". To briefly summarize
these studies, .they indicate that requiring unanimity
results in somewhat longer group diliberations, and that
group members with minority viewpoints tend to talk more in
unanimity decision rule deliberations than in majority deci-

sion rule deliberations.

A different and complementary approach to studying the
effects of the unanimity requirement was necessary in order
to determine more precisely how it might affect the func-
tioning of the jury. It was important to obtain subjective
judgments about the quality of the jury deliberations and
the influence of the minority under unanimity and majority

decision rules.
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The fact that deliberations under a unanimous decision
rule tend to be longer has been used to suggest that unani-
mity deliberations are more thorough and "better" than
deliberations under majority decision rules. This may not
be the case. Indeed, in some lengthy deliberations, a
trivial issue is needlessly and endlessly debated. Instead
of relying on deliberation length as an indication of deli-
beration quality, a better indication is to have people who
viewed unanimity and majority deliberations make their own
judgments about the quality of the deliberations. In a
similar fashion, the fact that minority members tend to talk
more under unanimous decison rules is not unambiguous evi-
dence that they are more influential in deliberations in
which unanimity is required. Again, to more directly assess
the strength of the minority required having people make
subjective evaluations about minority influence under una-

nimity and majority decision rules,

1. Method of the Study

People with some legal background were used to evalu-
ate simulated jury deliberations in which unanimity had or

had not been required.
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2. Materials

There were 28 simulated jury deliberations available
from a previous study on the unanimity requirement.(1l)
Twenty=-eight groups had all been given the same case on
which to deliberate and reach a verdict. Each group was
composed of four people who, before the deliberation began,
had rated the defendant guilty (the majority), and two
people who had initially thought that the defendant was not
guilty of the offence (the minority). In approximately half
of these deliberations, the group members had been told that
they must be unanimous to render a verdict, and the remain-
ing groups were told that five out of six of them must agree
to render a group verdict. In eighteen of these groups,
none of the jurors were previousiy acquainted, while in the
other ten groups, at least two members within a group knew
one another.(2) We used 26 of these videotaped delibera-

tions in the present study.(3)

A questionnaire was composed of 24 questions about
deliberation quality, adequacy of the consideration of the
evidence, and the influence of the majority and minority,
for use in the present study. A copy of this questionnaire

may be found in the appendix.
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3. Subjects

It was decided to use law students as evaluators,
since their legal training and background would aid them in
deciding whether a group was discussing the case appro-
priately. The law students were recruited by means of signs
placed around Osgoode Hall Law School in Toronto which asked
second and third year law students to participate in a study
-to evaluate simulated jury deliberations. Twenty-six law
students were recruited and each student was paid five

dollars for participating in the study.

4. ~ Procedure:

When the law student arrived at the appointed time,
the experimenter explained that the student would be watch-
ing and rating videotapes of two simulated jury delibera-
tions. She also explained that thzse videotapes had come
from a previous study on jury decision making, and that each
group was composed of four people’who thought the defendant
was guilty (the majority) and tyo people who thought the

defendant was not qguilty (the minority) when they began the
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discussion.(4) The experimenter then handed the question-
naire and the transcript describing the evidence in the case
to the law student. This was done before the students had
seen the first deliberation. The subjects were to know
before they viewed the first deliberation what kinds of

questions they would be asked about the group discussions.

Each subject was then shown a pair of deliberations -~
one unanimity deliberation and one majority deliberation.(5)
The experimenter played the first deliberation for the sub-
ject; when the deliberation ended, the subject filled out

the questionnaire for that group. The experimenter removed
the completed questionnaire, gave the subject a second,
blank questionnaire, and the same procedure was repeated for
the second deliberation. After the completion of the
experiment, the experimenter explained the purpose of the

study and paid the student.

5. Results

(a) Deliberation Quality

A number of different questions about the quality of

the group deliberations were asked of the law students.
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They were asked to rate the overall quality of the delibera-
tidn, to indicate how well the group members appeared to
understand the facts and legal aspects of the)case, to rate
the thoroughness and vigor of the group discussion, and to
evaluate how well group members dealt with one another's
arguments and how closély they stuck to the evidence pre-
sented. Groups which were required to be unanimous and
groups required to reach majority verdicts did not differ
significantly on any of these questions. In addition, a
composife "quality" question composed by combining responses
to a‘nuhber of éhese questions(6) indicéted no significant
diffefencés between unanimity and majority deliberations.
In this case, then, the unanimity requirement did not affect

law students' perceptions of deliberation quality.

(b) Cénsideration of Evidence and Legal Issues

In a relatad set of questions, students were asked to
indicate whether groups spent an adequate amount of time
discussing the evidentiary and the legal issues in the case.
Subjects were asked to rate on a seven point scale how much
time in the deliberation was spent discussing a number of
issues. We' were interested in their evaluation of the

adequacy of the discussion of particular topics rather than
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their perceptions of the actual amounts of time spent dis-
cussing those topics. Therefore, the seven point scale
ranged from "far too much time" (1) to "far too little time"
(7), with the midpoint (4) labelled "neither too much nor

too little time".

There were no general, consistent effects of decision
rule on the adequacy of discussion of topics in the group
deliberations, Overall, the analysis of evidence topics
showed no systematic effects of the unanimity requirement,
although for one piece of evidence, the "getaway" car,
members of majority groups were perceived as discussing that
evidence significantly more than members of unanimity groups

(X (mean) for Majority groups 4,73; F(1,23) 4.93, p .05).

In the discussion of legal issues in the case, again
the unanimity requirement had no consistent effect. There
were no significant differences between experimental condi-
tions in discussions of reasonable doubt and the legal
definition of robbery. Discussion of the burden of proof,
however, was affected by the unanimity requirement. There
was a significant interactién between Acquaintance and

Decision rule for the discussion of the burden of proof
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(Acquaintance x Decision rule F(1,23) - 4.4071, p .0%). For
groups in which some members had been previously acquainted,
there were no differences in discussion of the burden of
proof for unanimity and majority groups (X for Acquainted
Unanimity groups 5.5, X for Acquainted Majority groups
5.2). However, for the previously unacquainted groups,
unanimity groups were perceived as spending more time dis-
cussing the kurden of proof than majority groups (X for
Unacquainted Unanimity groups 5.06, X for Unacquainted

Majority groups 6.06).

One part of the discussion affected by the unanimity
requirement was telling personal stories and making other
comments unrelated to the case. There was a significant
interaction between acquaintance and decision rule for the
telling of personal stories (Acquaintance® x Decision rule
F(1,23) 5.35, p .05). Acquainted unanimity and majority
decision rule groups did not differ on this dimension (X for
Acquainted Unanimity groups 3.6, X for Acquainted Majority
Groups 3.7), but in unacquainted groups, majority group
members were perceived as spending more time telling per-
sonal stories than unanimity groups (Unacquainted Unanimity

groups 3.75, Unacquainted Majority groups 2.69). The same
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trend appeared in responses to another question on making
comments unrelated to the case, Responses to these two
separate questions were combined; the analysis for the com-
posite question «gain showed a significant acquaintance x
decision rule interaction (Acquaintance x Decision rule
F(1,23) 4,75, p .05). Unacquainted majority group mem-
bers made more personal and/or unrelated comments than
uhacquainted unanimity group members did (X for Unacquainted
Unanimity groups 7.69, X for Unacquainted Majority groups
5.44), while acquainted groups again did not differ (X for
Acquainted Unanimity groups 6.8, X for Acquainted Majority
groups 7.0). This area of irrelevant and personal com-
ments, then, is one in which unanimity deliberations are
under certain condifions (in this study, in previously
unacquainted groups) of better quality than majority deli-

berations.

(c) Minority and Majority Influence

The unanimity requirement had a marked and consistent
effect on ratings about the minority's influence anrd par-
ticipation. The law students were asked to indicate how
influential the people holding minority opinions were in the

discussion, Minority members in unanimity decision rule
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groups were perceived as significantly more influential than
minority members in majority decision rule groups (X for
Unanimity groups 3.62, X for Majority groups 5.62;
F(1,23) 11.1111, p .01). In addition, minority members
were seen as participating in the group discussion signifi-
cantly more under a unanimity decision rule than under a
majority decision rule (X for Unanimity groups 3.92, X for
Majority groups 4,58; F(1,23) 5.0204, p .05). There
were no significant differences in the students' perceptions
of how much time had been spent considering the minority's
argumehts in unanimity and majority groups(7). All three
questions relating to the minority were combined for a joint
analysis and this analysis indicated a statistically signi-
ficant effect for decision rule (X for Unanimity groups
11.89, X for Majority groups 14.96; F(1,23) 9.1954, p
.01). Thus, the minority members were in a stronger posi-
tion urider a unanimous decision rule than under a majority

decision rule.

Law students were asked the same set of questions
about the influence and participation of those group members
holding majority opinions in the discussion. Minority and

majority influence may be related such that as minority
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influence and participation increases under unanimity,
majority influence and participation decreases., However,
this was not strongly supported by the data from the study.
The perceived influence of the majority and perceptions of
the time spent in the discussion considering the majority's
arguments did not differ significantly as a function of
decision rule. Perceptions of the participation of majority
members tended to be greater under a majority decision rule
than under a unanimous decision rule (X for Unanimity groups
4,3, X for Majority groups 3.76; F(1,23) 4.06859, p
.06)., This is in 1line with the hypothesis stated above.
However, when all three questions relating to the majority
are combined for analysis, there are no significant dif-
ferences between unanimity and majority decision rule condi-
tions. Although decision rule does affect perceptions of
majority participation, it does not have a significant
impact on perceptions of majority infuence or the amount of
time spent considering the majority's arguments. Thus,
decision rule does not appear to havé as strong and as con-
sistent an effect on the position of the majority as it has

on the position of the minority.
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6. Discussion

The study demonstrates the impact that the unanimity
requirement has on the position of the minority in the jury.
In the experiment, the unanimity requirement had a substan-
tial effect on perceptions of the influence and participa-
tion of minority members in the group deliberations. The
results of this study indicate that removal of the unanimity
requirement would affect the functioning of the jury by
decreasing the potential for minority participation and

influence.

Although no consistent difference in deliberation
quality as a function of the unanimity requirement emerged
in this experiment, it is unlikely that this would always be
the case. In the present study, deliberation quality and
minority influence were not strongly related.(8) However,
it is quite likely that deliberation quality and minority
influence would be highly correlated in other cases in which
certain minorities may have crucial information relevant to
the case. In these instances, one would expect that the
unanimity requirement would affect the fact-finding ability
of the jury by increasing the strength of the minority with-
in the group and thus ensuring that the crucial information

would be introduced in the discussion.
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Endnotes

1. This study is the second experiment conducteda as part
of my Ph.D. research on the effects of the unanimity re-

quirement on group decision making.

2. We attempted to form groups in which no group member

knew any other member, but in ten groups this was not pos-

sible.

3. Two unanimity deliberations in which no one was pre-
viously acquainted were randomly discarded in order to have
equal numbers of groups which had been given unanimity and

majority decision rules.
4. The complete instructions were as follows:

"The purpose of this study I'm conducting here at
Osgoode Hall Law School is to obtain expert evaluations of
jury deliberations. What you will be doing is watching and
rating two similar jury deliberations on a number of dif-
ferent dimensions: the thoroughness of the deliberation;

how well the jury seemed to understand the facts and the
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law, whether every person's point of view is considered,
etc.. I'll give you the list of questions you'll be asked

to answer about each deliberation before we start.

First, let me explain where these videotapes came
from. I ran a study on jury decision making at the Ontario
Science Centre this summer. Science Centre visitors volun-
teered to participate as mock jurors. Each person read a
transcript of a criminal case and made an individual deci-
sion about the defendant's gquilt; that is, they indicated
whether they thought the defendant was guilty or not gquilty
of the offence he was charged with. Six people were
selected at a time to discuss the case and reach a group
verdict. We selected for each group four peopie who
initially indicated that they thought the defendant was not
guilty. We refer to those four people in the group who
thought initially that the defendant was guilty as the
majority. Those two people.who initially thought the defen-

dant was not guilty we refer to as the minority.

We used this selection procedure because we wanted at
least some initial disagreement of opinion within each

group.
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Each group of six people deliberated until they

reached a group verdict. The deliberations were videotaped,

and all participants were aware of this fact.

There were a number of other variables involved in the
experiment: different groups were in different experimental
conditions, I prefer not to talk about these variables
until after you've finished. At any rate, you need not be

concerned about them while you are making your ratings.

In a meoment, I'll play the first deliberation for you.
Before that, ycu can have a few minutes to 1look over the
case and questions you'll be answering about the delibera-
tions. You'll be free %o take notes or to refer back to the
case or the questions while you're watching the delibera-

tion. Let me know when you are ready."

5. ° Pairings of unanimity and majority delibefations were
randomly determined, with the constraint that acquainted
groups were paired with other acquainted groups (five
pairs), and unacquainted groups were paired with other
unacquainted groups (eight pairs). Each of the thirteen

pairs of deliberations was viewed by two subjects. One
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subject received the unanimit& deliberation of the pair
first, while another subject received the same pair but in
reverse order. The pair of deliberations assignéd to each
subject and the order in which the deliberations were viewed

were randomly determined.

Although the effects of the order variable were calcu-
lated, they will not be reported in this paper. The order
in which the deliberations were viewed had a negligible

effect on the subjects' judgments in most dimensions.

6. . . The questions included were: "Rate the overall
guality of tho deiiberation®; “iIn the group discussion, how
closely did the group members stick to the evidence pre-
sented?"; "How thorough was the discussion?"; "How vigorous-
ly did the group members debate the case?"; and, "How well

did group members deal with one another's arguments?".

7. The variable of acquaintance had a significant effect
on responses to.this question. Subjects viewing acquainted
groups perceived them as spending significantly more time
considering the hinority's arguments than subjects who

viewed unacquainted groups (X for Acquainted groups 4.1, X
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for Unacquainted groups 4,84; F(1,24) 5.93765, p .05).

The interaction between acquaintance and decision rule was

not statistically significant.

8. The correlations between ratings of the overall
quality of the deliberation and the perceived influence of
the minority were .25 for unanimity deliberations and .45

for majority deliberations.




-208~-

Appendix

Copy of the guestionnaire
Group number

Please make a check mark on the line which best corresponds
to your feelings.

1. Rate the overall quality of the deliberation.
Extremely good

Quite good

Fairly good

Neither good nor. poor

Fairly poor ’

Quite poor

Extremely poor

2. How well did the group members understand the factc of
the caso?

Ex_remely well

Quite well

Fairly well

Neither well nor poorly

Falrly poorly

b
uu 1 s.\. rccrl.“'

Extremely poorly

3. How well did the group members understand the legal
aspects of the case?

Extremely poorly

Quite poorly

Fairly poorly

Neither well nor poorly

Fairly well

Quite well

Extremely well

4, In the group discussion, how closely did the group
members stick to the evidence presented?

Not at all closely

Slightly closely

Somewhat closely

Fairly closely

Quite closely

Very closely

Extremely closely
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How thorough was the discussion.
Extremely thorough

Very thorough

Quite thorough

Fairly thorough

Somewhat thorouah
Slightly thorough

Not at all thorough

How vigorously did the group members debate the case?

Not at all vigorously
Slightly vigorously
Somewhat vigorously
Fairly vigorously
Quite vigorously
Very vigorously
Extremely vigorously

Using the numbers which correspond to the alternatives
on the scale below, indicate how much time was spent

in discussing the topics listed.

Scale

1l - far too much time

2 - too much time

3 - somewhat too much time

4 E\neither too much nor toc little
5 = somewhat too little time

6 - too little time

7 - far too little time

Topic

Eyewitness identifications

The "getaway" car

The defendant's testimony

Joe Bolles' testimony

The defendant's character

Legal definition of robbery
Reasonable doubt

Burden of proof

Personal stories

Other comments unrelated to case

time

Number
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How well did group membersi aoil wita ore awthiec's
arguments?
Extremely poorly
Quite poorly
Fairly poorly
Neither well nor poorly
Fairly well
Quite well
Extremely well

' How influential were those holding nal»rity cvpinions

in the discussion?

Extremely influential
Very influential

Quite influential
Fairly influential
Somewhat influential
Slightly influential
Not at all influential

How influential were those holding minority opinions
in the discussion?

Not at all influential

Slightly influential

Somewhat influential

Fairly influential

Quite influential

Very influential

Extremely influential

How muchi did members who held a&ajority opinions
participate in the discussion?
Far too little
Too little
Somewhat too little
Neither too much nor too little
Somewhat too much
Too much
Far too much

How much did members who held minority opinions
participate in the discussion?
Far too little
Too little
Somewhat too little
‘Neither too much nor too little
Somewhat too much
Too much
Far too much

g




14,

15,

Ho- mucs. time was
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sajority’s argumes...”

'

i

i

l
1
i

Far too much iwc

Too much time

Somewhat too . .>h time

N:22izher too mucl, nor too 1. “t.« tiine
dJomaewhat too litti~ =ine

" mos little time

Far too little time

How mu¢% tite was spent comsidering thz
argument :?

Fa.. 1 mich t'm»

To¢ alch tive

Sore;sral (o ma time

Neitlirr to much 1r0r Roo little ing

Somewn, it toy litila time
Too | . tle t e
Far fon 1littlo t'.w

To what extent do yoi vk goona newbers
another?

They liked wne ancthoer ixtrenely well
They liked one another a great deal
They liked one anotaer quite a bit
They liked one another somewhat

They liked one another slightly

%,

A\

cansidorring vhe

minosity's

liked one

They neither liked nor disliked one another

They disliked one another slightly
They disliked one another somewhat
They disliked one another quite a bit

ihiey disliked onz ancther a great deal

They disliked cne another extremely.

A
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anoggis

This paper suggests ways or .myroving the ic=1 stand-
ability of Jjury charges by <concentrating on lintuistic
factors. The suggestions are di.=~“e4 to judge wi1)» hear
criminal jury trials and to existins or subseque tliy formed

committees that will develop sta:da. 1a7ed jury ch i ic,

The éaper is divided into G:Ic~ussions of fou~ a;pecté
of effective ccommunicatior sentence structure: lexical
conplexity, paragraphs and overall organization, and presen-
tation. Under each heading actual instructions are taken

from transcripts of jury chzrges and improved to the theory

outlined in each category.

The thesis is that by applying the techniques of
effective communication as outlined, a judge or drafting
committee could supplement 1legal expertise and thereby
construct jury charges that are legally cocrrect and under-
standable to lay Jjurors. The actual results of applying
these techniques in formulating charges to real trial situa-
tions is dealt with in another paper in this volume entitled
"Comprehension of Jury Instructions in a Simulated Canadian

Court".
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A, Introduction

Trial judges have always shown great concern about the
accuracy of the instructions that they give the jury on the
law.l And rightly so, for if the instructions are not
accurate, the Jjury's decision might be overturned by a
higher court. However, excessively legalistic and detailed
jury instructions suggest that judges often address them-
selves more to the court of appeal than to the jurors. As a
consequence, judges risk losing sight of the other important
ckhiartive of jury instructions -- to enable the jurors to
understand the law. In other words, claritv and understand-
ing are often obscured by legalism and detail. The judge's
dilemma, then, is to cover the law adequately while keeping
the instructions as simple and as understandable as pos-
sible. One solution to this problem suggested in the Law
Reform Commission's Working Paper on the Jury is the pre-

paration of well-drafted pattern jury instructions.

This paper discusses several aspects of drafting jury
instructions in order to make them more understandable. The
purpose of the paper is to show the possibilities of and the

need for carefully drafted instructions whether prepared by
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individual judges working alone or by a committee working on
pattern instructions. The paper also points out the impor-
tance of involving lay individuals, including communications

experts, in the drafting process.

The best jury instructions are those that combine
legal exactness with lay comprehensibility. Achieving this
ideal is a two-stage process. First, the law that the judge
gives to the jury must be the appropriate law, explained in
the correct way. This requirement is not the concern of
this paper. Rather, this paper focuses on the second part,
the requirement that the jurors understand what the judge is
telling them. Here, just as it is incumbent on the judge to
get the iaw right, it is incumbent on the judge to get the
language right in order to ensure that the Jjury can apply

the law to the facts of the case.

Getting the language right, as a first step, requires
finding the best way of translating legal terminology into
t«rms that the layman can understand. Through that transla-
tion process, the lay jurcr must be made to perceive the
whole meaning of the law in terms of the factual situation

before him., Even given that legal terminology can properly
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be conveyed into lay understanding, the juror must take a

further step -- he must be able to associate the law to the

facts of the case.

Through appropriately organized jury instructions
given by the judge, the juror should be better able to asso-
ciate his belief in the facts of the case with the applic-
able law., For this association to takc place, however, the
juror must first have a basic understanding of the law he is
to apply and then have a sufficiently precise memory of all

the evidence presented at trial., In short, the jury’s
proper functioning depends on the understanding and memory

of the individual jurors.

In a normal person, understanding and memory are
dependant on language and how language is used. Language,
after all, is merely a tool of communication, where signs or
sounds are made by one person to convey a message to
another. Understanding breaks down when the receiver of the
message cannot, for one 'réason or another, make out the
message of the sender. Memory is 1lost when the message,
though immediately understandable, is too unfamiliar or too

complex to be retained for a sufficient period of time.
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Although this relationship between language on one
hand and understanding and memory on the other may seem too
simple, it is of the utmost importance when it comes to
formulating jury instructions. If memory and understanding

are the ends of jury instructions, language is the means.

When instructing jurors on the law, judges should be
aware of principles of.precise language and meaning. Yet
there is more to making jury instructions understandable
than grammatical correctness. Sentences explaining the law
can be grammatically correct, but if the spoken version is
badly delivered, logically obscure or syntactically complex
jurors won't be able to understand the law or to remember it

for a sufficient period of time.

While the amount and complexity of uhe evidence varies
from trial to trial, the complexity of the law does not have
to vary as well. This fequires that the judge formulate his
charge using language that the average juror can understand
and remember. Therefore, it is to the trial judge that this
paper is directed. By using the suggestions contained in
this paper, the judge, when drafting his charge to the jury,

should be able to achieve that goal of facilitating under-
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standing and memory by the jurors. In an experiment con-
ducted for the Law Reform Commission (Jones and Myers, 1978)
it was found that instructions that are developed on the
basis of recent research on language use are more under-

standable to Jjuries than ones developed by traditional

criteria.

It is the results from this new and ongoing research
into language use that particularly prompts this paper.
Standard works on language use, such as Flesch2, commonly
restrict their attention to written English only. Those
manuals of rhetoric that do tackle spoken English usually
concentrate on declamatory rather than instructional styles.

Whatever their focus, none of these guidebooks incorpocates

the new knowledge.,

As the source for many of the ideas that follow is
current linguistic and psycholinguistic research, it means
that these suggestions are valid mostly for English.* No

comparable body of research results exist for French. While

* However, it might be of some interest to the French-
speaking reader to know about the peculiarities of the
English language in this regard.(Ed).
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some of the findings, perhaps even most of them, are likely
to be valid for French also, it would be premature now to
attempt to base a program of jury instruction preparation in

French on these particular findings.

The problem of delivery, naturally, must receive
attention in this context. An analysis of oral instructions
that are transcribed into writing may not present an accur-
ate picture of how well a jury understnod what the judge was
telling them. Through. pauses, gestures and other paralin-
guistic techniques, .a judge may have Leen able to impart
more understanding. to the jury than is evident from the
transcript of the trial. Without an accurate representation
cf the judge's delivery, a constructive critique becomes too
abstract to be of any practical use. Keeping that in mind,
it is useful to concentrate on the technical aspects of
linguistic clarity =-- those things that make instructions
more logical, more comprehensible and easier to remember.
Besides being helpfpl in assisting a judge to construct his
charge to the jury in the most clear, direct and concise
terms possible, these techniques will also be useful 1in

developing pattern jury instructions for general use.
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A theory, or model, is necessary to guide a trial
judge or drafting committee in constructing a jury charge
that is legally sound yet is casy for the jury to understand
and remember. The basis for this model should be that the
focus of the instruction is non-lawyers. With that objec-
tive, directness and simplicity should be the watchwords.
The rest of this paper discusses ways of recognizing prob-
lems of effectively communicating law to the jury and of
dealing with these problems. Some of the problems are not
purely grammatical, or syntactic, but more semantic in
nature. This, in turn, has an impact on the kind of reme-
dies available, in that there may be no hard and fast rules
but only general gquidelines. In the end, it is hoped that
this model, concentrating on four areas ~- sentences, words,
paragraphs and presentation ~- will help the judge construct
his charge to the jury not only on the law but on the evi-
dence as well. And, using this model, a drafting committee
should be able to develop a det of standardized jury in-

structions.

The task, then, is to see how jury instructions should
be constructed by using the increased awareness of how

modern language is actually understood (and that is nqt
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necessarily the way that traditional "school" grammar says
that it is). This new awareness is due primarily to ad-
vances in the field of psycholinguistics. This field, the
study of relationships between language and meaning, com-
paratively recent discipline, has made remarkable progress
in the last two decades. Linguistics, in particular psycho-
linguistics, has been able in some areas to determine, rela-
tively accurately, just how language and language construc-
tions affect ' comprehension and memory. It is not so much
the language constructions directly that psycholinguistics
is concerned with but rather the effects that these con-

structions have on the listener's mental processes.

How do memory and comprehension react to such things
as negatives? Normally, it would seem that since a negative
"in effect turns the meaning of a sentence upside-down, nega-
tives should detract from comprehension and memory. Yet as
experiments have pointed out, sometimes just the opposite
reaction takes place. Such a negative might, however, be an
insignificant impediment to immediate comprehension but in

turn it might be a significant factor in aiding memory.

How do things like abstraction, sentence length,

structure, word frequency, sentence complexity, passive
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voice, embedding and branching affect the way a juror under-
stands the instructions of a judge? More important, though,
how can these factors be used or avoided as the case calls
for to develop jury instructions that are precise and
accurate in law and easy for the jury to understand and
remember? Since students of language have addressed them-
selves to such questions, though not explicitly in the field
of jury instruction until quite recently, their discoveries
should be of interest to judges and those working on pattern

instructions.

B. Sentence Structure

Grammar has an important part to play in how wgll a
jury can understand and remember the judge's instructions.,
This does not mean only that the judge must make all his
sentences absolutely complete and grammatically flawless.
It may be that the jurors will find it difficult to under-
stand and remember sentences that are constructed strictly
by the rules. People often speak differently from the way
they write. The important thing is that the message gets to

the listener in an understandable and unambiguous way.
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Since jury instructions are oral rather than written,
the rules developed for written language may be inappro-
priate. Often, the judge will find it necessary to speak in
colloquial terms and to ignore, temporarily, grammatical
rules., As Flesch says, "The rules of English usage are not
immutable natural laws but simply conventions among English

speaking peoples”.3 The same could be said about the French

language.

Most of the time, however, the judge does use gramati-
cally correct sentences to instruct the Jjury. in most cases
reading or paraphrasing sentences that he has written. Here,
at the written étage, attention to sentence structure is
important both for understanding and for memory. When a
judge 1is drafting instructions for his own use or when
pattern jury instructions are being developed for common use

certain principles of language usage should be followed.

Although sentences may be grammatically correct, the

level of sentence complexity may inhibit understanding and

memory. First, in terms of understanding, the more complex
a sentence is, the more difficult it will be for the

listener to understand the speaker's meaning.
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Logical complexity would, by common sense, seem Lo be
a very important factor in understanding. And apparently,
illogical construction will be more difficult to assimilate
than a construction that follows some kind of coherent,

rational and familiar pattern.

Memory too is affected by syntactic complexity. To a
large extent, memory is dependant on preliminary understand-
ing. Naturally, a message that is easily understood by the
listener should also be easy to remember. However, even if
a complex sentence is understood equally as well as a simple

one by the listener, it doesn't follow that the listener
will remember the complex sentence as well as he remembered

the simple one.

Sentence complexity is actually measured not just in
terms of the words and phrases in the particular sentence or
the meaning of a sentence. As well, complexity is deter-
mined in an intermediate step that involves measuring the

logical structure of the sentence.

If the structure of a sentence is made less complex,

understanding and memory should be aided. Here is where
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certain principles of language usage that relate to sentence
construction can be used to facilitate these two goals. 1In
other words, by employing the rules of language usage, as
outlined below, sentences should be made less complex ‘and

understanding and memory should correspondingly be enhanced.

1., Active vs. Passive Voice

Like most language usage rules, the ones that have to
do with passive sentences are not absolutely rigid. Yet, in
most cases, sentences should be spoken or written in the
active voice. At least one psycholinguistic study has found
that, in testing recall, passives were usually recalled in
the active voice. This means that when thé listener 1is
asked to recall an passive sentence, he is put to transform-
ing the sentence - a task he could easily be saved from
doing. Psycholinguistic studies on memory and understanding
indicate that both these goals are more difficult to achieve
when the message receiver is given more to do. In most
cases, for example, when testing recall of normal passive
and active voice sentences, the active voice sentence is
usually recalled better than the passive voice sentence.

This latter type of sentence is more complex in that an
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additional grammatical rule must be employed to form or

understand the construction.

Under normal circumstances, then, active voice senten-
ces should be favoured over passive sentences. However, in
the context of jury instructions, there are instances where
just the opposite may be true. When giving instructions, it
does not hold, for several reasons, that using the active
voice is always the most effective way of instructing the

jury on the law,

In jury instructions, the passive voice is in some
cases more appropriate than the active voice.* Often, the
judge will want to emphasize the logical object of the
instruction and this object may be more forcefully indicated
by using the passive voice which puts it at the start of the

sentence. For example, instead of saying:

You should take the witness's demeanour into account.

* This is particularly valid in English. In general, the
French language will resort to the active voice rather than
the passive voice which is often considered awkward and
clumsy. The passive voice is however useful to emphasize
the complement of the object.(Ed.)
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the instruction shquld read:

The witness's demeanour should be taken into account.

Besides emphasizing the logical object of the instruction,
the passive voice tends to be more formal and therefore

subject to better recall,

In actually instructing the jury on the law, the pas-
sive voice may be the most appropriate voice. However, the
judge should be careful not to use it in other parts of his
charge as well. If the passive voice is not uased sparingly,
the jury won't be able to benefit from its impact. Over-use
of the passive in the non-instructional parts of the judge's
charge may have an over-~kill effect on the passive when used

in the essential instructional part.

Generally, then, two rules emerge for the use of pas-
sives in instructing the jury. First, in general,passives
should be avoided in jury charges. Second, when the jury is
being instructed on how they should apply the law to the
facts as they have determined them, the passive voice can be
an effective tool in that it highlights the natural object

of the instruction.
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There are occasions when the logical object of the
sentence is more important than the logical subject. Such
situations call for the passive. The research findings are
clear that the passive leads to better recall of the logical
object than does the active (and vice-versa for recall of

the logical subject).

When law enforcement officers induce or persuade a
person to commit a crime ...

draws attention to the law enforcement officers rather than

the accused. The passive form of this sentence focuses on

the accused.

When a person is 1induced or persuaded to commit a
crime by law enforcement officers ...

Truncated passives (those without a logical subject)
are also appropriate in those instances where the actor is

not important.

The intentions of a person may be inferred from what
he says and what he does.

The passive is not the proper choice if the actor is

the focus.
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Was the gun fired by the accused?

45 not the question to be asked if it is known that a gun
was fired and the interest lies in finding out whether the

accused did it. In this case the active

Did the accused fire the gun?

is preferred.

2. Embedding

If reduced complexity is a goal of concise and under-
standable jury instructions, one problem that must be dealt
with is embedded clauses. Of particular concern are those

embeddings that separate a subject or an object from the
verb and those cases where a clause is embedded in a clause

that is itself embedded in a third clause.

When two levels of embedding have been used in one
sentence, the sentence itself may still be perfectly gram-

matical. However, with this many embeddings, sentences are
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normally rejected by language users as being incomprehen-
sible. This is not to say that this many embeddings are
actually ungrammatical but that is the way they are per-
ceived by those using the language. 1In fact, though, it's
probably the case that if the embeddings are placed syntac-
tically correctly within the sentence that no amount of

embeddings will made the sentence ungrammatical.

The point is, that with an increasing number of embed-
ded constructions, the meaning of the sentence becomes
increasingly ambiguous or at least obscure. As was said in

the Commission's Background Paper on Theft and Fraud, there

is a limit beyond which multiple embedded clauses can be

understood.

Such embedded constructions, though rampant in legis-
lation, don't seem to be used much in jury instructions,
except where the Criminal Code is quoted. The reason may be
that because they pose so much difficulty in understanding,
they are also difficult to construct. Furthermore, jury
instructions are constructed by the judge to be spoken and
this will have the effect of tempering complexity at the

construction stage.
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The problems are really those of relation. With
increased embedding, the subject and predicate become
spatially and temporally farther and farther apart and cor-
respondingly more difficqlt to relate. The problem with
embedding occurs when nouns which occur early in the seﬁ-
tence are related to verbs which occur later in the sen-
tence, Thus, the meaning of the sentence becomes more
obscure the further the subject gets from the verb. The
problem, as far as psycholinguistics is concerned, is that
as these complex constructions become difficult to relate,
they also pose a considerable strain on memory. Besides
being a,stfain on the immediate memory for the ideas con-
tained in the complex construction, the jufor's memory is

probably also taxed for recall of subsequent information.

When instructing Fhe jury, i£ is essential to con-
struct sentences in such a way as to make their meaning as
clear as possib}e. This involves making the meaning of the
instruction as simple and conducive to recall as possible.
By eliminé;ing multiple embeddingé,~.the sentences in Athe
instruction become less compléx, and the jury is spared that
extra mental analysis that taxes the memory and consequehtly

understanding of the instructions as a whole.
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3. Left -- vs, Right-Branching

Many of the rules that should be adopted for making
jury instructions simpler and more understandable are only
rules of convention. If people are used to conversing in a
particular way, they will obviously understand messages
better if the messages are sent in language that is formu-

lated on the basis of those conventions.

Left-branching sentences state the conditions or
qualifications of the active part of the sentence before the
verb while right-branching sentences state the qualifica-
tions after the active part of the sentence.

If a person has disease of the mind to an extent that
renders him incapable of appreciating the nature and

consequences of his act, then he is insane within the
meaning of the Criminal Code.

has a left-branching structure.

A person is insane within the meaning of the Criminal
Code, if he has disease of the mind to an extent that

renders him incapable of appreciating the nature and
consequences of his act.

has a right-branching structure.
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Contemporary speakers today are ‘not used to talking
(though they may write) in sentences that are left-branching
as ‘opposed to right-branching. . Yet, while the layman con-
ventionally speaks in a right-branching fashion, the lawyer
very often makes his sentences using left-branching con-

structions.' In Access to the Law, Dean Friedland suggests

that the lawyer's over-use of left-branching sentences in
legal discourse is rooted in history. He notes the anti-
quated rules of drafting written by George Coode in 1843

called On Legislative Expression. “There, Coode states that

good legislative - style ' requires - that the conditions be
‘stated before the thing that the conditions apply to. Even
today, notes Friedland, "Coode's work is still regarded as a

guide to good drafting".4

Left-branching'sentencesApose tw6~major problems for
the listener, even though the construction itself is per-
fectly grammatical. The first problem involves a psycho-

logical issue; the second has to do with memory.

First the psychological pfobiem._ Left-branching sen-
tences are not normally used by English or French speakers

today. Because he is unfamiliar with the construction, the
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listener spends more time just trying to sort out the ele-
ments of the sentence, If a judge is instructing a jury on
the case put forward by the defence he might say, for exam-
ple, that under certain circumstances the defendant can't be
found qguilty. When he lists the conditions first, it means
the juror must:

1) keep the condition in mind;

2) find out what the conditions apply to; and,
3) see the effect of their application.,

But lay jurors aren't used to that kind of construc-
tion. In normal conversation, the conditions would be kept
to the end of the sentence, after the active element, or
that which the conditions apply to, has been stated. Not
only does this seem somehow to be the right way to speak,
but it is also the most logical way. Logically, it doesn't
make sense to state the qualifications of a thing and then

state what it is that's being qualified.

The second problem, memory, really follows from the
psychological problems posed by left-branching sentences.
Because left-branching constructions require that the
listener hold on to conditions for a time before he is told

what the conditions are to apply to, he taxes his short term
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memory. The memory problem is furthered by the obvious
impact that unfamiliar constructions have on understanding.
If the listener can't understand the message in the first
place, his memory of the message will be confused at best

and impossible at worst.

When . developing instructions, familiarity of usage
must guide the decision as to how to use sentences. Right-
branching sentences are more familiar to contemporary
English speakers and although the legal profession may be
used to reading left-branching constructions, they should

avoid doing so when providing instructions to the lay jury.

4. Length

Sequences of short sentences give a choppy effect and
may distract the listener. Overly long sentences reduce the

possibility of conveying meaning effectively.

As much as possible, Jjury instructions should be
developed as though they would be read verbatim. By
developing the instructions with this in mind, a natural

sentence length should be arrived at as a matter of course.,
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Spoken language is spontaneocusly broken up by pauses and
full stops and this effect can be achieved in written
instructions with proper use of punctuation. Especially if
the judge normally reads his instructions, he should be
careful to break up sentences so that he doesn't sound long-
winded to the jury. Of course, it is more human and conse-
quently more conducive to better communication if the

judge speaks to rather than reads to the jury.

In practice, it is more often the case that sentences
used in jury instructions will be too long rather than too
short, One effect of 1long sentences, especially spoken
ones, is that unless the subject matter is very interesting
the listener will become bored. Especially given the lec-
ture type of situation where the judge is speaking down to
the jury, the judge must be careful not to tax the juror's
mind by making him assimilate several ideas in one sentence.
The juror may soon begin to lose the drift of what the judge
is saying, especially in a technical area such as law, and
find it increasingly difficult to put his mind to the task

of being able to apply the law to the facts of the case.

As it now stands, when the judges instruct the jury on

the law, they too often resort to a verbatim reading of the
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Criminal Code. But as the Code is now written, verbatim
accounts are probably incomprehensible to the average juror.
For example, the Law Reform Commission's Working Paper on

Theft and Fraud cites sections 287.1 (1), 290 (2) and 292

(1) of the Code:

Each of these subsections is unduly long - ten, eleven
and nine lines respectively. Each is of such gram-
matical structure as to obscure its meaning. Each,
therefore, falls short of one very important goal for
criminal law -~ ready accessibility and comprehen-
sibility for the ordinary members of the society
served by this law.

Even when the judges don't quote from the Criminal
Code, their instructions often contain seventy or eighty
words. This is far above the number of words that can be
used in a sentence and still allow the jurors to understand
it without difficulty. Flesch says, for example, that any
written sentence containing more than 21 words is probably

too difficult for the lay reader.5

Although there doesn't seem to have been any conclu-
sive tests on this hypothesis, instructions would probably
be made more understandable if they were made shorter.
Instead of one sentence having three or four distinct points

of law that the listener must process, each point should
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constitute a new sentence., Mostly, this is achieved through
simple punctuation techniques. Finally, regardless of
whether or not shorter sentences facilitate understanding
and recall, shorter sentences are easily more conducive to
reading instructions aloud to the jury. Shorter sentences
are also likely to have fewer clauses and the relationships
between the nouns and the verbs are more directly evident in

such sentences,

C. Lexical Complexity

Words are the essence of jury instructions. Through
these tools, the judge can make the jurors understand the
esoteric meanings of the law or he can baffle or bore them.
The problem is one of choice. How can the judge choose the
right word or combination of words that will bring the law

accurately, simply and cogently to the lay jury?

There are many lexical factors that determine how well
or how poorly a jury will comprehend an instruction. Some
of these factors, the use of jargon, synonyms, abstract
terms or figurative language for example, should be avoided

if possible for they frequently make the instruction
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ambiguous. One way out of such difficulty would be to
compose a whole list of words that should be avoided. It is

known from linguistic studies, for example, that lexical or

syntactic negatives (disinherit and not believable, respec-
tively) may hinder understanding. The use of double nega-
tives, (not unbelievable) for instance, 1is particularly
confusing. One could also extract particular words from
actual court transcripts and show how they would not hold
any meaning for the man on the street. The word ‘'proxi-
mate', for example, 1isn't even 1listed in Thorndike and

Lorge's frequency count of 30,000 English words.*

To approach the problem from that direction, though,
is to try to cope with the symptoms rather than the problem
itself. The basic issue with wording a jury instruction is
one of care in choice. Whether a judge is censtructing an
instruction for a specific case he is hearing, or a research
team is developing a complete set of pattern jury instruc-
tions, they need to take time to ensure, through their

choice of words, that the law is precisely explained and

* The same holds true in French whose 1legal terminology
constitutes a learned language of its own. For example,
words 1like "anatocisme", "novation", "emphy té&ase",.(Ed.)
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that that explanation is made understandable and meaningful

to the jury.

As well, the language changes and words that are use-
ful now may become rare or ambiguous, hence less useful, in
the future. A list prepared today would not serve as well

next year.

Aside from doing the <choosing for the judge or
research team, which is not possible in this context, the
alternative approach is to describe the kinds of situations
that should be avoided. Basically, this means avoiding
words of five general types:

1) abstract words that don't effectively convey the

intended meaning;

2) words that don't add any meaning to the instruc-
tion (superfluous words);

3) words that the jury is unlikely to know;

4) words that might invoke inappropriate conclusions;
and,

[$1]

complex words, such as negative prefix words.

By concretizing sentences, paring instructions of super-

fluous words, and by replacing low-frequency words with more
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commonly used ones, the result will be better, more under-

standable and more precise jury instructions.

The following points give a rough outline of how words
can work for, rather than against, comprehension. It is
again important to consult additional reference material and

to practice constant revision.

It is particularly important to refer to recent dic-
tionaries. English, like all languages, changes and only
new dictionaries or revisions and supplements to older ones
provide the information necessary to understand what a word

means at a particular time. The Oxford English Dictionary

is indeed authoritative,* but it is over forty years old.
It reflects the language of the first third of the twentieth
century and not that of the last third. The supplements to

it that are now appearing bring this dictionary up to date,

but the series of supplements is not complete at this time.

* In French, the Littré Dictionary is still a valuable work
of reference but, at the present time, the Petit Robert
Dictionary is the most used, at least until completion of
the "Tré&sor de la langue frangaise".(Ed.)
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l. Abstract Words

The use of abstract words pose many problems for jury
instructions. For the most part, however, the problems must
be overcome by careful scrutiny either by the judge when he
constructs his own charge or by the drafting committee when
it develops pattern instructions. The key to the solution

is - avoid.

The difficulty with abstract words stems from three
sources: their operative nature; their lack of precision;

and, the difficulty involved in making words concrete.

First, when abstract words are used in a sentence,
they more often than not tend to be the operative or import-
ant words in the sentence. As Fowler says, "the abstract
word is always in command as the subject of the sentence".®
This being so, if abstract words are generally more diffi-
cult to comprehend than concrete words, the meaning of the
instruction as a whole will probably be less conducive to

understanding.

Second, it is far easier to be abstract than to be

concrete in writing or in speaking. As Sir Ernest Gowers
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says, "To express one's thoughts accurately is hard work,
and to be precise is sometimes dangerous. We are tempted to
prefer the safer obscurity of the -abstract".7 Further,
abstract terminology tends to make the language sound more

learned and more impressive. Substance can be replaced by

form.

Third, although it isn't difficult to say that a
written or spoken passage is abstract, it is difficult to
pinpoint where the problem lies and how to go about correct-
ing it. Different methodologies have been proposed to
reduce abstraction but, taken individually, they seem weak
indeed. It is often suggested, for example, that concrete-
ness can be induced by changing nouns to verbs. Practi-
cally, this is a difficult and artificial exercise and often

it just doesn't work.

Although comprehension and recall of abstract as
opposed to concrete words have been tested in psycholinguis-
tic studies, their application is rather 1limited. Most
linguistic tests of abstraction and recall are inadequate in
that they only test whether or not anindividual can recall

specific words in a given sentence.
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Furthermore, testing on the basis of immediate recall
probably wouldn't give the same results if recall was tested
over a longer period of time. This caveat 1is especially
relevant for recall of jury instructions in that the
instructions are given immediately prior to a review of the
evidence which, depending on the case, might take a rela-

tively long time.

The tests do indicate, however, that concrete words
are recalled significantly better than abstract words.
"Paivio and Yuille offer an explanation for the increased
recall of of concrete words. "The reader may store the
'basic idea' of a paragraph in the form of a visual image.
When asked to recall the verbal content of the paragraph,
the subject generated verbal association to the stored

image".8

Mental imagery is at the root of the abstraction
problem. Well ordered, concrete material is more easily
understood than abstract material because concreteness
produces imagery for the juror to refer to. Abstract
instructions, especially when phrased in unfamiliar

language, do not given the juror anything to mentally hold

on to.
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When constructing pattern jury instructions, then,
emphasis should be put on trying to keep them as concrete as
possible. However, as was indicated before, there is no
easy way of distinguishing concrete from abstract words.
Further, the abstractness of a jury instruction may involve
more than mere word choice. The whole sense of the instruc-
tion may be based in abstract thought and changing abstract
words ‘to more concrete ones won't necessarily make the

instruction as a whole more comprehensible.

Here is an example taken from a charge to a jury on

circumstantial evidence:

Indirect or circumstantial evidence 1is that which
tends to establish a fact which is in dispute by prov-
ing some other fact or facts which, though true in
- themselves, do not of themselves conclusively estab-

lish the fact in issue, but which support an inference
or a presumption of its existence.

Besides being somewhat syntactically convoluted, the
main problem with the instruction is that it is generally
too abstract. Yet, the general sense of the passage would
not be made concrete by replacing the abstract words with
concrete ones although that constitutes a part of the con-

cretization process.
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The main problem with abstraction, as seen through the
passage cited above, is that there seems to be no focus from
which the juror can visually interpret the judge's meaning.
By including the defendant's alleged conduct as a focal
point for the juror and by concretizing some of the abstract

terms the instruction is made more meaningful for the jury:

Circumstantial evidence does not prove that the defen-
dant committed the alleged crime. 1Instead circumstan-
tial evidence proves a fact that makes it easier to
believe that the accused did commit the alleged crime.

Here the jury is able to relate the evidence to the

defendant and determine whether or not the evidence is
material to the guestion of the defendant's guilt. The
juror should actually be able to visualize the situation as
portrayed through the evidence and associate that with the
conduct of the defendant to determine the relevancy of the

fact to the guilt of the accused.

Overall, the most effective way to guard against
abstraction when developing pattern jury instructions is to
keep things simple and direct. More than merely providing
concreteness to the instruction, simplicity and directness
forces the author or speaker to be precise and accurate him-

self.
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2. Superfluous Words

"Legal language differs from other forms of English.*
An example of one of the differences is that lawyers often
use more than one word when only one could be used".9 The
legal profession's penchant for using too many words is a
result of trying to be as precise as possible. When
instructing the jury on the law, the tendency is even more
prevalent in that the judge may often strive to insure that

the court of appeal will not overturn his decision.

For jury instructions, exactness is too easily sought
after at a very expensive price, As the number of modi-
fiers, adjectives and adverbs increases, the ability of the
juror to wade through the mass of verbiage and come up with

the essence of meaning is correspondingly decreased.

Jury instructions should be made as concise, explicit
and simple as possible. The easiest way to make the
instructions concise is, of course, to use fewer words when

constructing the charge. This entails going through a

* Legal texts in French also point to this difference.(Ed.)
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written jury instruction and discarding all superfluous
words. If a word does not add anything to the meaning of

the instruction, it should be struck out.

There are two very important reasons for doing away
with superfluous words. First, these words detract from the
precision of the instruction and consequently tend to
obscure its meaning. Wordiness allows the speaker to skirt
an issue without ever coming to grips with it. Second, even
if the lisgtener can extract the meaning, he is made to do
extra work in processing the instruction thereby leaving him
less mentally capable of understanding and assimilating more
material. Finally, saved from learning to process 1long,
'meaningless sentences, the jury should be better able to
understand the judge's meaning and associate that law to the

facts as they have decided them.

3. Using Familiar Words

Professional misuse of words is not a new problem.
Around four hundred B.C. Hippocrates stated, "The chief
virtue that lanqguage can have is clearness, and nothing

detracts from it so much as the use of unfamiliar words".
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The legal profession is notorious for its use of jar-
gon or legalese and, consequently, use of unfamiliar words
is probably the most identifiable problem in jury instruc-
tions. A general rule, as illustrated by linguistic
studies, is that words used infrequently in common parlance

should be avoided in the context of jury instruction.

Jurors are expected to hear the instruction once and
quickly emerge with an accurate understanding of the law.
Yet the low-frequency words that are used by the judge don't
permit this kind of quick perception on the part of the
jury. Processing speed on the part of the jury is a crucial
factor in terms of how accurately a jury will understand the

law.

Perception is a good indicator of the speed with which
a particular item will be cognitively processed. It
is safe to assume that the speed of processing is one
indicator of the ease with which the item will be pro-
cessed. Consequently, since high frequency words are
perceived more quickly, it is reasonable to predict

that jury instructions wi&l be processed more easily
if common words are usad. i

If it is true that judges tend to deliver instructions
more for the court of appeal than for the jury, they will

tend to speak in language that is best communicated to that
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audience. Here, precision for the appeal court judges takes
precedence over understandability for the lay jury. Conse-
quently, if it comes down to a choice between using words
that the jury will understand or words that will be more

precise for the appeal court judges, the latter will un-

doubtedly apply.

This is not to say, however, that understandability
and legal preciseness are mutually exclusive concepts.
Unquestionably, a careful choice of words will £fill both

criteria.

Several studies of word frequency are available. The
classic, Thorndike and Lorge, dates from the nineteen for-
ties., More recently Carroll, Davis and Richman have pub-
lished the results of their extensive survey of word
frequency. This study is particularly useful in that it
provides not only a measure of the number of times per
million words that a particular word appears in a sample of
one million words, but also measures the kinds of contexts
in which the word is found. These latter data permit them
to develop a dispersion score, an indication of how re-

stricted to a particular field or fields a certain word is.
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Some words that commonly appear in jury instructions
have little currency outside the law (though they have the
same meaning in the law and outside and so cannot be called
legal jargon). For example, onus,* which often occurs in
the instruction on burden of proof, is so infrequent that it
shows up in neither of the word frequency studies. 1In this
case several alternatives, words with greater frequency, are

available; perhaps the best is responsibility, though duty

and obligation might be appropriate in some circumstances.

Demeanour, often used in the instruction on witness

credibility occurs only six times in a million words
(Thorndike and Lorge), less than one in a million in the
more recent count (Carroll, Davis and Richman); it can be
replaced with manner (over one hundred occurrences in a
million) or conduct (also over one hundred occurrences). As

weli, demeanour is not nearly as widely dispersed as either

manner or conduct.

Particular problems are raised by legal terms which
may have no meaning at all to the layman or which may have a

different connotation outside legal language.

* From Latin: onus probandi, meaning literally: the burden
of proving. (Ed.)
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In a theft case, for example, instead of trying to impress
on the jury that they must determine whether or not the
defendant had the necessary intent or whether they believed
he had a 'colour of right', the real guestion for the jury
is to decide whether the defendant acted dishonestly. Here
the choice of words can be seen as the determining factor in
how well or how badly a jury will associate the facts of a

case with the equally factual consideration of culpability.

This doesn't mean, however, that the words the judge
uses to explain the criterion for culpability to the jury
should be chosen glibly. Unless, as in the case of theft
where dishonesty is ultimately the criterion used, the judge
can express the law precisely in terms that the jury is
familiar with, he is better to try to get the legal meaning
across to the jury through some other device - possibly with
the use of examples, Yet by using theft as a paradigm, we
can see that it is at least possible to describe the law in
common, everyday terms. In fact, the Commission found,
while researching for theft and fraud offences, that trial
judges are often left to doing this very kind of translation

when they instruct the jury.

Often a word that is neutral in connotation in its

legal use will have a negative connotation for the layman.
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Presume has strong negative implications in its general use,

implications that interfere with its use in jury instruc-

tions. Dictionaries regularly report this negative aspect*:

2. To take upon oneself, undertake without adequate
authority or permission; to venture upon (Oxford).

l. To take upon oneself without leave, authority, or
warrant: undertake rashly (Webster's Third).

To presume something is to guess it as being reason-
able or possible beforehand or without full knowledge,
but it may imply an unwarranted conclusion and is
often used in a questioning tone of voice (American

Heritage).

10. To take for granted as the basis of argument or
action; to suppose (Oxford).

To assume something is to take it for granted without
proof but sometimes on safe, if incomplete, grounds
(American Heritage).

This implication will make it difficult for jurors to pro-
perly understand "“"presumption of innocence". Assume "“sup-
poser"” in French**, however, is considerably more neutral in

its everyday use.

* It is equally true in French, both languages owing much to
Latin., Petit Robert -- (To) PRESUME: given as probable;
Nouveau Petit Larousse =-- (To) PRESUME: 2. To judge in
accordance with certain probabilities; to consider as prob-
able. (Ed.)

** In French: Petit Robert ~- (To) SUPPOSE: 2. To think,
to hold as a probable fact without being in a position to
state it in a positive manner; Nouveau Petit Larousse --
(To) SUPPOSE: To frame as a hypothesis fthat a fact is
established, is admitted. (Ed.)
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4. Homonyms

Many words have a variety of meanings. Sometimes
these are closely related, sometimes they are widely diver-
gent. The existence of multiple meanings can present prob-
lems for jurors since they cannot be sure which they are to

use. Consider plan as it occurs in planned and deliberate.

In an instruction on degree of murder the phrase is used as
part of the test to distinguish two kinds of intent: that
formed sometime before the act and that formed closer in
time to the act. Unfortunately, plan may well not provide a
useful test; for many people, one of the several meanings of
plan is "intend"*, For these people, plan does not distin-

guish these two kinds of intent.

The case of plan illustrates the need for continual
revision of pattern charges and the need to consult recent

dictionaries. The Oxford English Dictionary (1933) does not

give "intend" as one of the meanings of plan. Webster's

Third (1966), however, not only defines plan as meaning
"intend", it gives intend as a synonym for plan:

* In French, the term "sanction" is a good example. 1Its use
may cause errors in understanding if it is used as a synonym
of "ratification". (Ed.)
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4, to have in mind: INTEND,

The various meanings of a word are given in historical order
in Webster's; "intend" is the fourth out of five for plan.
Meaning three in Webster's are the same as a meaning in the
Oxford that is given the date 1899 for its first occurrence.
Thus, sometime after the turn of the century, plan developed
a new meaning, "intend". When the Oxford was being prepared
that new meaning was not widespread enough to command atten-
tion. Thirty years later, when the decisions were being

made for Webster's, that new meaning was in common use.

Deliberate, as an adijective, is no help either, since
it, too, has recently added "intend" as a meaning. A phrase

such as arrange beforehand aids in making clear the appro-

priate meaning of planned and deliberate.

The psycholinguistic research on homonyms is clear in
its findings that, while all the meanings are evoked when
the homonym is used, the meaning that is most salient at any
time is the one most closely related to the context. Since
plan is being used in a context’where intent is the focus,
it seems likely that jurors will have trouble using plan in

the appropriate sense.
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This phrase, planned and deliberate, also represents

another problem in legal usage for the lay jury. Normally
in English a conjunction such as and connects two different
ideas. That, however, is not the case in many legal

phrases. Planned and deliberate are not two distinct tests

to be employed in reaching the verdict, but one test for
which there are two names. Most of the legal couplings,

(breaking and entering, last will and testament, fit and

proper, among many others) come to us from the period when
Norman French was declining in importance in the courts,
when it was not yet clear whether French or English termino-
logy would win the day. Rather than make a commitment to
one or the other, lawyers used both the French and English
word. Normally one member of the pair is the French (or
Latin) word, the other is the 0ld English equivalent, though
the style of couple synonyms became fashionable and a few

phrases exist where both members are from the same language.

Lay jurors are not familiar with this style and it
does not appear that they are ever explicitly instructed
that the couplings are pairs of synonyms. They are, then,
likely to try to interpret the pair as they normally would,
as representing not two words for one idea, but as two dis-

tinct ideas.
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5. Negative Words

Socme words are probably underétood by fi:st compre-
hending the separate meanings of the several parts of the
word and then combining these meanings. Illegal, as an
example, would be understood by first finding the meaning of
the prefix il- and the meaning of the root legal and then
combining these two elements. In contrast, understanding
wrong does not require the combining step as this word has
only one part. Neéative adjectives or.phrases are formed in
English in three ways: by using not followed by an adjec-
tive (not true); by using a negative prefix with a root
(untrue) or by using a single unmodified word with the nega-

tive meaning (false).

Research has consistently shown. that of the three
types single words are easiest *o comprehend and remember
and least 1ikely to be misunderstood. Hearing not true or
untrue, the juror has to remember both true and the fact
that it is negatively modified; there is a danger that the
fact of negative modification will be forgotten and only
true remembered. It appears that words with negative pre-
fixes are better, in this sense, than words modified by not,

although the evidence is not as clear on this issue.
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Examples, in addition to those given above, are easy

to come by. Disbelieve can be replaced by reject; disregard

with ignore. I have no doubt (a double negative because

doubt is one of the negative words) is not as good as I am

certain.,

The use of a negative prefix word, however, is appro-
priate when an explicit contrast is desired. A good example

of this use in a charge:

that evidence must be not only consistent with the

guilt of the accused, but inconsistent with any other
rational conclusion ...

from an instruction on circumstantial evidence.

D. Paragraphs and Overall Organisation

Having dealt briefly with sentences and words, we can
now go on to consider the broad outlines of larger units -~
essentially paragraphs (or their spoken equivalents}. Here,
as well, an orderly presentation of material will aid the

jurors in their task.
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Many of the same principles that apply to sentences
apply to pagagraphs as well. Paragraphs should be coherent,
comprehensible and interesting. 1Interest can be maintained
by variation in sentence length, by shift £from general
points to questions of detail, and by careful use of vocabu-
lary. Given the different possibilities of paragraph struc-
ture, the judge can decide which variations are not appro-
priate to the particular requirements of jury instructions.
It should also be noted that the general organizational
principles of paragraph structure apply to the instructions

as a whole. Here again, coherent structure is both the

starting and the end point.

Organization 1is the easiest step in making jury
instructions effective, This, the final step, doesn't
involve debating if what will be done will be legally accur-
ate or how it will be received in the court of appeal.
These matters will have been taken care of earlier. Here
the judge or the drafting committee can concentrate solely
on making the instructions understandable and subject to

easy and accurate recall.

The importance of organization in developing pattern
jury instructions was stressed in the California Jury

Instructions:
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Thoughtful consideration should be given also to the
order in which instructions are read. A natural,
logical and interesting sequence is always possible,
A haphazard arrangement by which the judge jumps from
one subject to another may lead to coqiusion rather
than to the enlighterment of the jurors.

Many of the same organizational principles that apply
to other kinds of writing apply as well to jury instruc-
tions. Generally, for example, jury instructions, like any
good essay, require three main elements - an introduction, a
body, and a conclusion. Moreover, the functional attributes
of organized writing apply in an essential way to developing
jury instructions.

The function of organization is two-fold. First, an

audience can more easily understand and appreciate a

message that is set in a clear framework. Second, an

organizational pattern helps the speaker to eliminate

wordiness, i.e. material that is unnecessary to the
realization of his purpose.l2

Organization occurs on two levels: internal and
holistic. First, there is individual organization of the
various parts of the instruction. Then, the individual

sections should be organized on an overall basis.

If the judge is put to charging the jury on several

issues of law, each issue should be organized individually.
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If, for example, the legal issues that the jury needs to be
instructed on include a substantial charge like robbery, a
defence 1like drunkenness and, say, a general instruction
like witness credibility, each of these legal issues should
be organized individually, each in 1logical and coherent

mantier.

Take the issue of drunkenness. Like most defences,
drunkenness requires that a condition or conditions be met
before the jury can accept the defence. It would be il-
logical in these kinds of issues to state the conditions
requisite to the acceptable defence before stating that the

effect of an acceptable defence is reduced culpability.

This kind of organization is called hierarchial struc-
turing and simply describes the process where general con-
cepts are logically broken down into component parts. With
this kind of organization, a jury is provided with a logical
and natural way to sort out complex legal concepts into con-
stituent elements for easy digestion, understanding and

recall.

A particular problem for organization is posed by the

instruction on murder. The Criminal Code is not organized
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in this hierarchical fashion and any attempt to use it as a
pattern, by quoting it and then commenting on it, will pre-
sent a confused and difficult model for the juror. Three
crucial elements are involved in making the decision on
degree of murder; the culpability of the homicide, intent,
and planning and deliberation. If first-degree murder is
discussed first, all three of these elements must be intro-
duced at once. A much clearer pattern for the jury follows
from approaching it as a hierarchical decision question.
The first question a jury must ask is whether the accused is
guilty of culpable homicide; if so, then he 1is at least
guilty of manslaughter and the jury can proceed to discuss
intent. If the jurors find that the accused had the neces-
sary intent, then, and only then, should they proceed to
consider planning and deliberation. If jurors find that the
accused lacked the necessary intent, however, they need go
no further, and would return a verdict of guilty of man-
slaughter without having even considered first-degree
murder; they need not consider that, because they know he is

not guilty of second-degree murder.

Once the individual elements constituting the legal

issue have been organized internally, some overall organiza-
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tion is needed. Again, the reason for the holistic organi-
zation is that a logical structure will make it easier for
the jury, and even the judge, to perceive a logical and
orderly sequence to the charge. This, in turn, will allow
the jury to digest, understand and remember what the judge

has told him.

Holistic or overall organization should proceed on the
same principles as those used to determine the internal
organization of individual legal issues. The exact ordering
or sequence, however, will vary from case to case and will
be determined by such factors as priority of issues or
whether one issue is a defence to a substantive charge. As
was said before, organization of jury instructions is much
the same as organization of other kinds of writing in that
an introduction, body and conclusion are essential to the
overall structure. In the context of jury instructions, the
introduction should familiarize the jury with the way they
are to apply the law to the facts as they find them. The
body, of course, will constitute a logically structured
presentation of the legal issues. The conclusion will
reiterate what is required of the jury in terms of how they
should apply the law to the facts and it should also include

any summation or concluding comments by the judge.
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E. Presentation

The preceding sections have dealt with 1lexicon,
sentences, and structure. Yet there are other, no less
important factors which facilitate understanding and memory
in the jury. Delivery, for example, is very important for
making Jjury instructions understandable and conducive to
more accurate recall. If instructions are presented to the
jury in a monotone, boring voice, without illustrations, the
average juror will find it more difficult to pay attention
to what the judge is saying. If, on the other hand, the
judge delivers his charge with proper tone of voice and
recourse to illustration, and if he looks at the jury, the
jurors will be more inclined to be interested in and conse-
quently pay more attention to what the judge is trying to

communicate.

These delivery factors, however, are not subject to
discussion in the same way as matters of vocabulary or sen-
tence complexity. There are two reasons for this. First,
evaluation is difficult. From the transcripts of jury
charges, no indication is given as to how the judge sounded

to the jury; whether he was monotonous and boring or inflec-
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tive and interesting. Second, if judges or drafting commit-
tees take care to construct charges with the understanding
of the juror in mind, the improvements in the written
instruction will dictate an improvement in the delivery as

well,

There are, however, certain delivery factors which the
judge may find useful in making his charge and which are
essential in developing pattern jury instructions. Such
things as the use of examples and repetition are helpful in
ensuring effective delivery, and yet still allow the judge

to retain that essential personal touch in his charge.

In the abstract, legal concepts are difficult for a
lay audience. Moreover, when asked to apply these concepts
to a factual situation, the task becomes especially diffi-
cult and the jury needs some kind of concrete illustration
to help them visualize how the abstract law relates to the
real world. In his instruction, the judge should endeavour
to bridge this gap so as to allow the jury to make the vital

connection.

One effective way of doing this is for the judge to

make his instruction as visual and concrete as possible. As
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we saw earlier, abstract words can often be made more con-
crete by various means. The judge should go further than
this, though, and concretize his instruction by using hypo-
thetical and actual case examples. Through these examples,
the jury sees how the law is applied to actual situations
and will be more confident in applying the law to the facts

of the case as they have discerned them.

Another technique that should facilitate jury recall
of instructions is the use of repetition. To date it has
generally been thought, probably naively, that juries can
discharge their function properly by hearing the instruc-
tions without repetition. But, as Jerome Frank has stated,

"One of the greatest fictions known to the law is that

a jury of twelve laymen can hear a judge read a set of

instructions once, then understand them, digest them
and correctly apply them to the facts in a case".l3

The simple fact of the matter is that not every juror is
capable of the kind of mental attention that is necessary to
understand and remember an often complex series of legal

concepts.,

The judge must allow for instructing a juror of less

than average intelligence. The easiest way to insure that
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his instructions are understood by all twelve jurors is to
repeat the instruction., More than that, though, the judge
should, when repeating the instruction, use the examples
referred to earlier. This has two advantages. First, the
repeated instructions don't sound redundant. Second, the
juror is given a good taste of the law in the abstract and

then is shown how that law is to be applied.

The use of examples and repetition are factors that
cannot be documented in the form of pattern jury instruc-
tions. This, however, is just as well. The nature of these
factors is such that a judge must decide, according to each
jury, how much repetition or use of examples is needed to
fulfil the requirements of understandability and recall.
Here again, practice, reflection, and the use of appropriate
reference material will bring about improvement in both the

text itself and its presentation to the jury.

F. Conclusion

Sentence complexity, unfamiliar vocabulary, a disor-
ganized charge, and poor delivery are all factors that

detract from the jury's undeirstanding and consequently from
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its ability to discharge its responsibilities effectively.
By concentrating on improving these areas, the judge will be
better able to formulate his charge towards the goai'of

inducing better understanding and recall in the jury.

Although these considerations involving the language
of jury instructions should be helpful to judges construct-
ing their individual charges, the primary reason for them is
to provide a good language base for developing pattern jury
instructions. Legal experts do not always think of the

essential communication aspect along with the 1legal con~

siderations., With increased attention to language itself,
however, pattern jury instructions can be developed that are
legally precise as well as easily understood and remembered

by the jury.

Effective pattern jury instructions, then, will
require an interdisciplinary approach where leading members
of the bench work closely with comunications experts. Once
the pattern instructions have been developed and codified,
they should be compiled in a loose~leaf form to allow for
ongoing changes. Each year, for example, a review committee

comprised of the‘same kind of personnel that developed the
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instructions in the first place could incorporate necessary
changes that could then be sent to all the trial judges in

Canada.

Finally, pattern jury instructions based on an accur-
ate statement of the 1law, but a statement which is under-
standable to the lay jury, should do several things. First,
and most obviqusly,lit should allow the jury to understand
and remember the instructions better. Second, because of
the increased understanding and recall by juries, their
verdicts should be of a better quality than would otherwise
be the case. In turn, increased understanding should result
in fewer hung juries. Third, because of better quality
verdicts, there should be fewer appeals. This also implies
a saving in time and money. Finally, tc come full circle,
pattern jury instructions will save the 3judge time in
researching the law and will insure that his instructions to
the jury will be directed at it and not at the court of

appeal.
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ENDNOTES

1. Without the pioneering work of Bruce Sales, Amiram
Elwork and James Alfini this paper would be a far worse one.
We hope we have been able to do more than simply rehash
their work, but they did not leave us much to do. We have

also profited from the work of Robert and Veda Charrow.

2. Even Flesch's The Art of Plain Talk concentrates on
writing.
3. Flesch, R., The Art of Readable Writing, (2nd ed.)

Harper and Row, N,Y. (1974), p. 1ll1l2.

4. Friedland, M. Access ko the Law, The Law Reform

Commission of Canada, Carswell, Methune, Toronto, (1976),

po 68.

5. Flesch, op cit, p. 185,

6. Fowler, H.W., Dictionary of Modern English Usage, 2nd

ed. by Sir Ernest Gowers, Oxford University Press, (1965),

p. 5-
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7. Gowers, Sir'Ernest.,~Thé~ComE;ete Plain Words, 2nd ed.

by Bruce Frazer, Pelican, Middlesex, (1975), p. 132/

8. Paivio, A., and Yuille, J.C., "Abstractness and recall

of connected discourse®, Journal of Experimental Psychology,

(1969), 82, p. 467.
9. Friedland, op cit, p. 67.

10. Sales, B.D. et al, "Improving comprehension for jury

instructions". In Sales, B.D., ed. Perspectives in Law and

Psychology, Vol. 1 The Criminal Justice System, Plenum, New

York, D977, p. 33.

11. California Jury Instructions, 1958 with 1967 update,

p. 8.

12, ° Felber, S.B. and Koch, A., What Did You Say?,

Prentice-Hall, New Jersey, (1973), p. 140.

13. Frank, .J., Law and the Modern Mind, Peter Smith Ltd.,

(1930) p. 180.
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Synopsis

Evidence is available suggesting juries have diffi-
culty understanding judges' instructions. This, it is
believed, is due not only to the complexity of the law but
also to other factors such as language and delivery. It
would follow, then, that by improving areas such as language
and delivery, juries should better understand the judges'

instructions.

The purpose of this experiment was to test, in a sinu-
lated situation, whether juries can generally better coinpre-
hend jury charges when the charge is formulated according to

linguistic principles relating to comprehensibility.

Two charges were formulated on a hypothetical cuase.
Six juries (generally six-member juries) were given the
original sample charge that did not benefit from revision
according to the principles of construction referred to
above and four juries received the charge that was revised

according to those principles.
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Generally, there were significant findings that the
revised charge improved how well the juries understood the
law. More specifically, it was found that the revised
charge improved understanding in jurors who have no post-

secondary school education,
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Introduction

Jury research, of various kinds, in the United States
suggests quite clearly that juries do not understand the
instructions on law given to them at the end of a trial as
well as should be expected.l In a study with simulated
juries in Florida, Strawn and Buchanan (1976) found that the
average score on a test of comprehensicn of legal concepts
that was given following such instructions was only 70%
correct. Sales, Elwork and Alfini (1977) found that the
existing pattern jury instructions in Michigan were not as
effective in communicating legal concepts as a revised set
they had prepared. Using a different type of test, Charrow
and Charrow (1978) report similar findings for the

California Jury Instructions. It seems prima facie unlikely

that juries in Canadian courts are able to understand the

instructions any better than their American counterparts.

In another paper in this volume (Myers and Jones,
1978) some methods of improving the compreliensibility of
jury instructions are discussed. The evidence that these

suggestions work 1is derived principally from experiments
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that focus on one particular linguistic factor; it might not
be the case that they are as useful when applied to a real-
life situation. The work of Sales and his colleagues and
that of the Charrows indicate quite strongly that such fac-
tors do have an effect outside the psycholinguistics labora-
tory. It was felt that it would be useful to test whether
such revisions did lead to improvements in juror comprehen-
sion in a Canadian courtroom. In this paper the results of

thét test ate'examined.

Previous experiments in juror comprehension (the only
exception being Strawn et al. (1976) in Florida) have estab-
lished only that one set of instructions is (or is not)
better than another set. They do not establish whether the
better set is "satisfaétdry“ in some absolute sense.2 As
the purpose of the experimental research reported here is to
show that one set of instructions is better than another,
that a set of instructions can be improved by following cer-
tain guidelines, the design of this study should be directly
comparable to the Sales et al. (1977) and to the Charrows

(1978) studies.

It is essential, in any case, to establish first that

these guidelines do lead to more comprehensible instruc-
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tions; only then does it make sense to test for how abso-

lutely satisfactory the better type of charge is.

In one crucial respect, this study differs from the
others. Rather than rewriting existing pattern instructions
(as Sales et al. and the Charrows did), the revised instruc-
tion used here was created de novo following the psyclio-

linguistic principles outlined in Myers and Jones (1978).

This latier procedure more closely parallels the situation

that will occur when (and if) a decision is made to create

pattern instructions in Canada. It is therefore an appro-

priate procedure for this experiment.

Experiment Materials

The case chosen for simulation is based closely on R.

V. Linney (1977), 32 C.C.C. (2d) 294 (S.C.C.), a~ case
involving the defense of provocation. In the initial trial,
the defense of self-defense was also introduced, but this
was not included in the simulation prepared for this study.
The facts of the case are straightforward (for a detailed
fact situation, see Appendix A). The accused (identified

here as Dashney) shot his neighbor (here Vincent) in
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Dashney's house. Vincent frequently bullied Dashney and on
the night of the shooting had entered Dashney's house and
acted belligerently. This woke Dashney, who was hit with a
coffee pot when he confronted Vincent. Dashney retreated to
his bedroom and attempted to lock the door, but was unable
to do so. He then came from the room with a shotgun,
pointed it at Vincent's chest (Vincent having followed him)

and fired.

The case was appealed on the ground that the judge had
improperly instructed the Jjury on the burden ‘of proof
required in a successful defence of provocation. The appeal
was granted and a new trial ordered. (Linney had originally

been found guilty of second-degree murder.)

This case was chosen because the facts were simple and
easily summarized and because the crucial instructions
seemed to be three: burden of proof/reasonable doubt,
murder/manslaughter, and provocation. These represent three
different kinds of issues. The first instructs on how to
evaluate evidence in coming to a decision. The second
instructs on what law ic to be applied and how to apply it

to the evidence once the latter is evaluated. The third is
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ingtruction on a defence. This is a difficult instruction.
Normally, it is incumbent upon the Crown to prove the case
it has brought against the accused beyond a reasonable
doubt. If the accused produces some evidence of a defence
which would require the judge to put that defence to the
jury as at least a partial excuse for the accused's conduct,
the Crown must prove beyond a reazonable doubt that this

theory of the defence is invalid.

The Chairman of the Law Reform Commission wrote to a
number of judges across Canada requesting them to provide a
jury charge on the three issues outlined above. Each judge
was sent a copy of the fact situation (Appendix A) later
used in simulations of the trial. All judges realized that

the source was R. v. Linney.

Several of these judges took the time to prepare a
charge. One of these was selected with the advice of
several of the staff of the Law Reform Commission to be used
in the simulated trials to be described later in this
report. The major difficulties with the charge, in terms of
the factors considered in this study, lie in the use of

citations from the Criminal Code; that fault is common to
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all charges, including those used in actual cases., Since
the reformulations reported on here principally replace
these Criminal Code citations, part of this exercise is to
demonstrate how patterned or standardized jury instructions
can be substituted for the present practice of reading ver-
batim from the Criminal Code and from judgments of the
courts of appeal. The judge's charge used in this study is
referred to as the original charge, that prepared by the

experimenters as the reformulated charge.

The reformulated charge contains some passages in

common with the original one. The experimgnters' goal was
to simulate the effect of pattern jury instruéiions prepared
according to the recommendations in Myers and Jones (1978)
and the Law Reform Commission's general recommendations on
jury instructions. Both sources suggest that a policy of
allowing only the pattern instruction to be read (a policy
followed in several jurisdictions in the United Stateé)
would bg mistaken. Instead the pattern instructions would
serve as a model for the judge to follow, adapting them to
the particular case at hand. In particular, the judge would
have to frame, on his own, those passages relating the

instructions on the law, which would be the subject of the
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model instructions, to the evidence introduced in the case.
The reformulated charge, then, consists of model instruc-
tions on the issues of law together with parts of the origi-
nal instruction concerning the evidence of the case. (The
original charge may be found in Appendix B and the reformu-
lated one in Appendix C. T™osz =zestions with a vertical
line along the left side are the parts shared by the two

charges.)

It is possible that lawyers and judges may criticize
both the original charge and the reformulated charge on the
ground that neither would pass the scrutiny of a court of
appeal. One of the claims of this study and the more
general report on jury instruction language (Myers and
Jones, 1978) is that the tests employed by appeal courts are
not necessarily the appropriate ones anyway. Such tests are
frequently based on criteria that are meaningful only to
those with legal training (such as the distinction between
"reckless" and "careless", a distinction of kind rather than
mere degree which is not commonly made by the layman).
Since this study actually tested whether the instruction was
understood in the legally prescribed way, the argument that

the charge would not be accepted on appeal loses some
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weight.. If it was discovered in an empirical study that a
disaliowed instruction actually. did lead to correct juror
behaviour or vice-versa, then the .empirical evidence should
surely take precedence over the informal and more intuitive

evidence emploved by the appellate courts.

Though the immediate object of the experiment was to
see how reformulated instructions affected juror compfehen-
sion in a simulated situation, the ultimate object was to
prove their utility in a real trial., For this reason a -
compromise had to be made in the reformulated charge between
what, to a linguist, would promote optimum understanding and
yet still be acceptable to a court of appeal even given, as
suggested above, that the product would detract from a
juror's full understanding of the meaning intended by the

law.

Analysis and Comparison of the Charges

Since the refeormuiated charge is not simply a reword-
ing of the criginal one, no se&ntence .by sentence comparison
between the two is possible. The reformulated charge con-

forms as closely as possible to the principles given in
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Myers and Jones (1978), with the caveat given above. It is
possible, nonetheless, to point out some of the ways in
which the original charge violates those principles, and
some of the ways those principles guided the creation of the

reformulated charge.

The original charge contains a number of words that
linguists have calculated as not being familiar to the
average person, These arz called low frequency words and
are measured by Thorndike and Lorge (7 944) and by Carroll,
et al. (1971) word counts.3 These ir:lyde words such as
wrongful (one occurrence per million, rnorndike and Lorge:

not listed, Carroll, et al.); reckles: (33 occurrences per

million, Thorndike and Lorge; 1.56 ociurrences per million,

dispersion .56, Carroll, et al.); culpable (one occurrence

per million, Thorndike and Lorge; not listed, Carroll, et

al.); and indictable (not listed, Thorndike and Lorge; as

indict, .01 occurrences per million, dispersion .0, Carroll
et al.). These words can be avoided either through rephras-
ing (wrongful is dealt with in this way by providing an

alternative to Sec. 215) or by use of a more common word.4

The use of the word planned is probably unavoidable in

a charge dealing with homicide. Unfortunately for clarity,
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it is a word with several ‘meanings, only one of which is

appropriate in this context. The American Heritage Diction-

ary of the English Language cites the verb plan with _the

following meénings: a L

[

1. To formulate a scheme or program for the ac-
complishment or attainment of: plan a chEai n.
2. To have as a specific aim or purpcse;

They plan t6 go to the beach.... 3. To draw or make
a graphic representation of. ‘

The existence of the meaning that is nearly synonymous with
intend creates prbblems'fOt the use of plan in a homicide
instruction, for plan is being used here to distinguish two
}kinds of criminal acts both of which already include intent.

The addition of deliberate is no help because it too has

amoﬁg its meanings, "intentional". If planned and deliber-

ate is to be used, it does occur in the reformulated charge,
some further explication is required, such as:

For you to be satisfied that the killing was planned

and deliberate, you must be satisfied that it was
arranged beforehand.

In the original charge the phrase is used without further

explanation.




~317-

An alternative, in this case, to additional comment on
the phrase is to use it in its verbal rather than its ad-

jectival form., As a verb, deliberate does not contain the

simple implication of intent only in any of its meanings,
but always includes the idea of preparation beforehand.
This approach is also used in the reformulated charge:

If you believe that . planned and deliber-
ated to kill or harm coe

Similar problems of multiple meaning occur with
"material" which may mean either "physical substance" or (in
law only) "relevant". This word is simply avoided in the
reformulated charge, but it occurs in several places in the
original one. (For a more complete discussion of material,

see Sales, et al., 1977.)

The use of the word presume (or its nominal form,

presumption) throughout the part of the original instruction

concerning reasonable doubt has unfortunate consequences.
While to a person trained in law it probably means nothing
more than "take for granted until proved otherwise", it has
a different connotation for the layman. While assume likely

has the neutral meaning for the lay person, presume implies
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that the assumption is an unwarranted one (see the careful

discussion of synonyms in the American Heritage Dictionary,

p. 1037). In the reformulated charge only assume is used.

Other words in the original charge with special legal
meanings include many of those given in the discussion of
word frequency, such as culpable and reckless. These are

uniformly avoided in the reformulated instructions.

Syntax or sentence construction is another important
variable that linguists have found affect the comprehension
of meaning. As there is little sentence by sentence match
between the two charges, only a few examples of syntactical
problems will be given, and these are given more to illus-
trate the syntactic issue than to provide a list of compari-

sons.

Several alternative syntactic forms exist for most
sentences. In choosing the one best suited to enhance com-
prehensibility particular attention must be paid to the
relations between the verb and the various nouns that have
grammatical functions in the sentence. The most familiar of

these choices is that between the active and the passive
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voice. While some studies show that some passives are more
difficult to comprehend than their corresponding actives
(these studies are discussed in detail in Myers and Jones,
1978), the passive is particularly useful if the logical
object is the focus of the sentence. The inappropriate use
of the active can be illustrated by the following from the
original charge:

I will define murder by reading the relevant sections
of the Criminal Code.

Since what 1is at issue is what murder is and not what the
judge is doing, the active form is less preferable here than
passive, which would make murder the subject of the sen-
tence, possibly as:

Murder is defined in several sections of the Criminal
Code.

The reformulated charge approaches murder by a different

route, and so this syntactic problem does not surface at

this point in that charge.

Other syntactic patterns effect the apparent relation-
ship between a verb and its nouns. Consider from the origi-

nal charge:
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.+« the burden of proving every fact necessary to
enable you to convict the accused of any offence is on
the Crown ...

which obscures the fact that the Crown has to do something,
by haking the Crown an object, ai syntaétic relationﬁhip
usually reserved for more passive elements of the logical
structure, as well as separating it by a series of clauses.
In this case there is a direct counterpart in the refdrmu-
lated charge where the Crown is the subject, although of a
subordinate clause:

It is the responsibility of the Crown to prove beyond
a reasonable doubt.

The original charge also contains a syntactic struc-
ture that is frequently confusing. The source of the phrase

is the Criminal Code, Sec. 215:

(2) A wrongful act or insult ...
The problem for the listener is to decide whether wrongful
modifies only act or modifies both act and insult. This can

be avoided by simple rewording, as occurs in the reformu-

lated charge:

Only insults or illegal acts ...
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(replacing the infrequent wrongful, also).

The most dramatic difference between the two charges
is the organization of the instructions for murder. 1In the
original charge, following the pattern of the Criminal Code,
first-degree murder is defined first, then second-degree and
finally manslaughter. All the issues, intent, planning and
deliberation, must be raised at once in order to define
first-degree murder. In the reformulated charge, the
various kinds of homicide are presented in a more 1logical
order. Is the accused guilty of a criminal act? If so,
then at least he is guilty of manslaughter and it then, and
only then, makes sense to consider the question of intent.
If intent is found then the jury must go on to discuss
whether it was planned and deliberate, but if no intent is
found then no further consideration is warranted and the
jury would return a verdict of manslaughter. The reformu-
lated charge thus directs the jurors to a systematic deci-
sion process, where the original charge, ultimately the
Criminal Code, suggests an illogical and confusing pattern

to follow.

One factor that affects comprehension is not reflected

in the difference between the two charges. The reformula-
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tion did not take into account the effebtﬁof length. It is
probably the case that, on an overall appraisal, even
instructions that are otherwise constructed for optimum
juror comprehension will not be as well understood if they
and the review of the evidence are lengthy. Since the trial
simulation for which the reformulation was intended did not
require a long discussion of the evidence by the judge, no
attempt to deal with this variable was included as part of

the study.

Preparation of Experiment

In order to test whether, in fact, the revisions made
to the charge lead to improved understanding, members of
simulated juries were tested for their comprehension of the
relevant law after hearing either the revised or the origi-

nal instruction.

Two hundred potential subjects were asked to partici-
pate as jurors in the study. These were selected from those
already on the jury rolls in the Regional Municipality of
Ottawa-Carleton, Ontario. Using the jury rolls as the basis

for selection means that those who were asked represented as
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random a selection of members of the community as a regular
jury panel would. As the jury list from which the names
were selected was for 1977, it was possible to eliminate
those that had been called for service in that year; only
those who had not served were contacted for this experiment.
The two hundred names selected were the first and last hun-

dred from this list of over five thousand.

Each was sent a letter by the Chairman of the Law
Reform Commission requesting his or her participation in the
study. The letter was accompanied by a reply post cardg;
those who volunteered for the study returned the card to the
Commission indicating their preference for time and date.
(See Appendix D for the letter and the return card.) This
free choice of time and date resulted in an unequal distri-
bution of jurors; six juries (thirty-seven jurors) heard the
original charge and only four (twenty-two jurors) heard the

revised charge.

Approximately 10 per cent of the original letters were
returned as undeliverable (presumably the individuals had
moved) . In order to ensure that enough subjects would be

available, the original list of two hundred was supplemented
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by an additional twenty names. These were determined by
finding the name in the Ottawa-Hull telephone directory that
was nearest to the name of each of the original addressees
whose letter was undeliverable. Each of these additional

twenty was an Ottawa-Carleton resident.

Each individual was invited to participate in a study
described simply as "an experiment which the Law Reform
Commission of Canada is conducting". As the experiment was
to be conducted in English, the letters were sent in English
only. However, no distinction was made 1in soliciting
subjects as to whether their native tongue was English or
French. As it turned out, the fact that the simulated
juries that were used in the experiment were of mixed lin-
guistic background prompted very useful conclusions about
formulating jury instructions in Canada that were not made

in the experiments conducted in the United States.

No other information as to the nature of the project
was provided to these potential subjects. All subjects
actually participating were paid the standard Ontario jury

pay, $10, for their day of service.
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The participants were directed to come to the County
Court House in Ottawa and to report to the jury lounge
there. As they arrived, six-person juries were formed and
when sufficient jurors were available they were taken into
the court room by a constable. On both days that the
experiment was conducted twelve jurors wers available at the
first simulated trial; in an attempt to not keep subjects
waiting unduly, all twelve were instructed at the same time.
These jurors were split into two six-person juries for the

deliberation.53

Since the formality of a real trial may have some
effect on comprehension, great care was taken to impart the
atmosphere of a real court to the simulation. A real court-
room, of the Supreme Court division, in the County Court
House was used for the setting. The judge who gave the
instructions was presented as a real judge, fully gowned.
(When the experiment was finished all subjects indicated
that they believed the judge to be a real one.) The con-
stable (one of the regular constables of the court house)
announced the judge: "This court is now in session. All

rise. Judge presiding."
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Once in the courtroom the first experimenter explained
the importance of the experiment and outlined the procedures
that would be followed. Subjects were told that they would
take a test immediately after retiring to the jury room and
that their deliberations would be recorded. They were also
informed that a time limit would be placed on their deli-
berations; this was done to encourage the jurors to serious-
ly discuss the case rather than rush to a qgquick verdict
since they knew that such thorough discussion would not
prolong their service. A justification of the use of six-

rather than twelve-person juries was provided.
\

After the experimenter concluded his instructions the
judge was formally conducted into the court room and the
simulation of the trial began. The facts relevant to the
case were presented by a second experimenter acting as a
lawyer (see Appendix A for the fact situation read at this
point). The jurors were allowed to ask questions about the
facts, though only a few did so. The jurors were then
instructed on the 1law relating to the case by a third
experimenter acting as judge (see appendices B and C for the

two charges).
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Following the instructions from the judge, the jurors
retired to a deliberation room. Each subject then filled
out the questionnaire (Appendix E). Once all the jurors had
completed their tests, the jury began its deliberations.
These deliberations ended when the jury had reached a una-
nimous verdict or when one hour had passed. The result of

the deliberation was reported to the experimenters.
Each juror was then asked to indicate any changes that
he wished to make to the first questionnaire and, finally,

to provide some demographic information.

Results and Analysis of Experiment

In all, fifty-nine jurors participated in the experi-
ment, Thirty were female and twenty-nine male. Ten men and
twelve women heard the revised charge; nineteen men and
eighteen women heard the original charge. Forty-five jurors
reported English as their native language; fourteen reported
some other language. Unfortunately, these fourteen were not
proportionally distributed between the two charges; twelve
were on juries that heard the original charge and only two

on ones that heard the revised charge. Thirty-one had some
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education beyond high school; twenty-eight had not. Revised
charge juries included fourteen with post-secondary educa-
tion and eight without; original charge juries had twenty
and seventeen, respectively. These demographic characteris-

tics are presented in Table 1.

Table 1. Demographic Characteristics of Study Jurors

Native
Sex Education Language
Some No
Male Female Post- Post- English Other
Second. Second.
All Juries 29 30 31 28 45 14
49% 51% 53% 47% 76% 24%
Reformulated 10 12 14 8 20 2
Charge Juries 45% 55% - 64% 36% 91% 6
Original 19 i8 17 20 25 12
Charge Juries 51% 49% . 46% 54% 68% 32%

It is very difficult to say how closely these jurors
resemble "typical" jurors in Canada. In Doob's survey
(reported elsewhere in this volume) many characteristics
varied so widely from jurisdiction to jurisdiction that no
simple picture emerges. For example, in all the jurigss Doob
surveyed, 63.6 per cent of the jurors were mern; a much
larger percentage than in the panel used in this study where
men constituted 49 per cent of the juries. In those juries

in Toronto in Doob's survey, however, only 41.6 per cent
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were men, SO that the experimental group resembles more

closely juries in Toronto than in say, Nova Scotia, where

juries were 85.6 per cent male,

In education, on the other hand, while there is wide
variation in the actual juries (35.7 per cent post secondary
in Toronto, 11.9 per cent post secondary in Williams Lake)
the study juries had considerably more members with educa-
tion beyond high school than the average (53 per cent versus
25.3 per cent). This is likely to always be the case with
simulated jury studies, as those with university education
are more likely to be motivated to participate in such
experiments. Further, any sample drawn in Ottawa-Carleton
is likely to contain a greater number of individuals with
post-secondary education since Ottawa-Carleton has a greater
number o©f such individuals than other jurisdictions.6 fThe
consequence for this study, however, is to make the findings
very conservative. The variable being measured, increased
comprehension with revised instructions, has its greatest
effect on those with no post-secondary education (see Table
7 and discussion below). Since it is likely that the study
sample contains fewer individuals who will be greatly af-

fected by the variable than does the population, the study
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probably underestimates its effect in the true population of

jurors.

These juries differ from an actual jury in another
respect. Because of the limited number of volunteers, it
was impracticable to eliminate any of them through chal-
lenges., It is difficult to determine how this might preju-
dice the study. Jurors who might have been challenged would
serve on original charge and revised charge juries with ran-
dom probability. Unless it could be shown that the factors
that would lead to a juror being challenged would influence
his responses to one charge in one way and his responsc to
the other in another way, the fact that no jurors were chal-
lenged should have no systematic effect on the results.
Furthermore, although there are various ways a juror can be
challenged (or stood aside), the only challenge procedure
that requires some rational explanation for excusing the
juror is "challenge for cause". As it is now, challenge for
cause, except in rare occurrences, excludes only.those who
are biased or suspected of being biased in the case. It is
certain that none of the subjects used in this experiment

were sO biased,
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The questions concerning the comprehension of the
relevant law are 9 - 18 on the questionnaire (Appendix E).’
Questions 16 and 17 are multiple-part questions but are
weighted so that they each count as a single question
(scored by counting the number of correct sub-parts and
dividing by four). The verdict question (#1) is scored
correct if the verdict agrees with the findings on the facts
(questions 3 - 8) and the firiding on provocation (question
9). As it turns out, only the answer regarding provocation
was relevant (in part because the correctness of response to
this question was related to the findings on the facts as
explained in footnote 6). The verdict is correct if the
verdict is manslaughter and the juror finds that the accused
was provoked or if the verdict is second-degree murder and
the provocation finding is that he was not provoked (there
were two of the latter). The scores that are reported in
the following discussion ave the sum of the "comprehension"
and "verdict" scores. A perfect score is 11, attained by no

one.,

The principal finding is that the charge does make a
difference in the verdict. All the jurors that heard the

revised charge believed that the accused was provoked and
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found him guilty of manslaughter; that is, each revised
charge juror was correct on the verdict. Of the jurors who
heard the original charge, seven made the wrong verdict
based on their belief as to the existence of provocation.
The relationship between type of charge and correctness of
verdict is significant (X2 = 3.09, p is less than .05, one-

tailed) .8

It follows that all the revised charge juries reached
a unanimous verdict of manslaughter. Four of the six origi-

nal charge juries also reached unanimous manslaughter ver-

dicts, but the other two original charge juries were unable
to come to a conclusion within the one hour allowed. In
each instance one juror remained in favour of second-degree

murder.

Table 2. Correctness of Verdict and Type of Charge

Correctness of Verdict

Right Wrong Total
Type Reformulated 22 30 52
gggigg Original 0 7 7
Total 22 37

X2 = 3,09, p is less than .05, one-tailed




-333-

It also seems certain that the jurors' understanding
of the relevant law is improved with the revised instruc-
tion, though not as improved as cne might hope. The mean
score for revised charge jurors is 7.88 (out of 11); for
original charge jurors the mean is 6.8 (t = 2,15, df = 57, p
is less than .025, one~tailed).9 As well, the median scépe
for revised charge jurors is 8; for the other jurors it is
7. The summary statistics for the two juries and the dis-
tribution of scores within each set of jurors are given in

Tables 3 and 4.

Table 3. Frequency Distribution of Scores (Rounded to
Nearest Whole Number) by Type of Charge

Reformulated Charge Original Charge
Number Cumulative Cumulative
Correct Number Per Cent Number Per Cent
11 2 9 1 3
10 4 27 1 5
9 2 36 5 19
8 5 59 5 32
7 6 89 12 65
6 1 91 5 78
5 0 91 3 86
4 2 100 5 100
Total 22 37
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Table 4. Summary of Scores by Type of Charge

Standard
Jurors Mean variance Deviation Number
Reformulated Charge
All 7.88 3.33 1.82 22
Original Charge
All 6.8 +3.29 1.81 37

t = 2.5, df = .57, p is less than .015, one-tailed

Since the jurors were not proportionally distributed
by native language and education, it is important to assess
the influence of these factors on the jurors' scores. It is
clearly possible that jurors whose native language is not
English will have more difficulty with the complex language
of a jury instruction than will those whose native language
is the same as that in which the instruction is given. As
well, education beyond high school is likely to have made
the legal concepts more familiar and the difference in score
might result from a difference that existed prior to the
instruction rather than from the difference in the instruc-
tions, It is possible to control for the effect of both

variables.

When the scores for English native language jurors are
compared to those of jurors reporting other native lan-

guages, there is a significant difference independent of
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type of charge. The mean score for all Engligh native lan-
guage jurors is 7.46, for the others 6.39 (t = 1.86, df =
57, p is less than .05, one-tailed). Of course, the poor
showing for the non-English may be simply because most of
them (twelve of the fourteen) received the original charge.
It is necessary to control for language while testing charge

and to control charge while testing language.

When the non-English native language jurors who heard
the original charge are compared to the English native lan-
guage jurors who heard the same charge (mean = 6.35 and
7.02, respectively) the difference in scores is not signifi-
cant (t = 1.02, df = 35). The number of non-English jurors
in the group of revised charge jurors is too small, only
two, to allow for valid comparisons. These findings show
that when charge is controlled for, language does not lead

to a significant difference.

When only those 3jurors whose native language is
English are compared across charges (revised mean = 8.0,
original mean = 7.02) the difference is significant (t =
1.74, df = 43, p is less than .05, one-tailed). Again the

number of revised-charge non-English is too small for com-




~-336~

parisons to be made. In sum, when native language is con-

trolled for, type of charge does make a difference.

While native language may play some role in the com-

prehension of jury instructions, its exact significance can-

not be assessed from this data. In any case, it cannot be
the only factor that is responsible for differences in
comprehension since when native language is controlled for,
there remains a significant difference in scores between
revised and original charge jurors. The summary of the

language comparison data can be found in Table 5.

Table 5. Summary of Scores by Native Language

Standard

Jurors Mean Variance Deviation Number
Reformulated Charge

English 8.0 3.45 1.86 20

Non-English 6.63 .78 .88 2
Original Charge

English 7.02 3.27 1.81 25

Non-English 6.35 3.3 1.82 12
All

English 7.46 3.52 1.87 45

Non-English 6.39 2.86 1.69 14

All, English vs. All, Non-English
t = 1.86, df = 57, p is less than .05, one-tailed

Reformulated Charge, English vs. Original Charge, English
t=1.74, df = 43, p is less than .05, one-tailed
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Correctness of verdict is also independent of lan-

guage, as the results in Table 6 show.

In contrast, the education factor does appear to have
had some real effect on the jurors' scores. Independent of
charge, jurors with some post-secondary education scored
significantly higher than those jurors without (7.81 wvs.
6.53, respectively) (t = 2.77, df ='57, p is less than .005,
one-tailed). As well, the relationship between education
and verdict is significant (x2 = 3,08, p is less than .05,

one-tailed). For complete statistical data see Tables 7 and

8.
Table 6. Correctness of Verdict and Native Language

Correctness of Verdict
Right Wrong Total

Native English 41 4 45

Language

Non-English 11 3 14
Total 52 7

X2 = .63

When this variable is controlled for it appears that

the effect of the charge is significant only for those who
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have had no education beyond high school. As in the case of
language, it is necessary to control for education and
compare charge and to control charge and compare across
education. These two analyses are among the most revealing

of the study.

Table 7. Summary of Scores by Education

Standard

Jurors Mean variance Deviation Number
Reformulated Charge

Some Post-

Secondary 8.14 4.65 2,16 14

No Post-

Secondary 7.41 .95 97 8
Original Charge

Some Post-

Secondary 7.54 2.84 1.68 17

No Post-

Secondary 6.18 2.92 1,71 20
all

Some Post-

Secondary 7.81 3.62 1.9 31

No Post-

Secondary 6.53 2.63 1.62 28

Reformulated Charge, No Post-Secondary vs. Original Charge,
No Post-Secondary

t = 1.84, 4f = 26, p is less than .05, one-tailed

All, Some Post-Secondary vs. All, No Post-Secondary
t =2.77, df = 57, p is less than .005, one-tailed

Original Charge, Some Post-Secondary vs. Original Charge, No
Post-Secondary
t = 2.44, 4f = 35, p is less than .01, one-tailed

T e
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Table 8. Correctness of Verdict and Education

Correctness of Verdict

Right Wrong Total
Some Post- 30 1 31
Educa- Secondary
tion No Post- 22 6
Secondary
Total 52 7

X2 = 3,08, p is less than .05, one~tailed

For the jurors who heard the original instructions,
those who had some post-secondary education scored signifi-

cantly higher than those who didn't (7.54 vs. 6.18 for those

with no post-secondary schooling) (t 2,29, df = 35, p is
less than .025). However, there was no significant differ-
ence between the two education groups for those who heard

the revised charge (8.14 vs. 7.41) (t = .86, df = 20).

Comparing across charges within education groups, the
difference in charge had ro effect for those with post-
secondary education (revised = 8,14, original = 7.54)
(t = .84, d4f = 29). Most importantly, though, for those
with only a high school education or 1less, the revised
charge did 1lead to significantly greater comprehension

(revised mean = 7.41, original mean = 6.18) (t = 1.84, df =
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26, p is less than .05, one-tailed). Equally interesting is
the result from comparing jurors who have post-secondary
education and heard the original charge with those without
post-secondary education who heard the revised charge.
While the former scored very slightly higher (7.54 vs. 7.41)
the difference is insignificant (t = .25, 4df = 23). The
revision of the charge thus has a clear effect for those

without education beyond high school.

As the difference between the education groups was
significantly reduced with the revised charge, this |is
strong evidence that the revision has an important and
wanted effect. The consequence of using the revised charge
is to significantly reduce any differences in knowledge of
the law that may have existed among the jurors prior to the
instruction. The original charge was far from effective in
deing this; what prior differences may have existed were not
reduced sufficiently by that charge to equalize knowledge of

the law.l10

As was noted in the discussion of the demographic
characteristics of the study jurors, this finding on educa-

tion means that the study as a whole underestimates the
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effect of the revision in charge on the true population of
jurors. Since the comparison between all jurors who heard
the revised charge and all who heard the original one com-
pares fewer individuals who would be most affected by the
difference than would a more typical set of jurors, the dif-
ference between mean scores for the two groups (already
quite significant) is probably less than it would be in the

whole population.

The sex variable does not have any clear effect.
While male jurors who heard the reformulated charge did
score higher than female jurors who heard that charge (male
= 8,65, female = 7.23) that difference is not great enough
to be significant. The difference between males and females
overall and in the original charge juries is eve» smaller

with women scoring higher in the latter case (see Table 9).

Table 9. Summary of Scores by Sex

Standard

Jurors Mean variance Deviation Number
Reformulated Charge

Male 8.65 1.92 1.39 10

Female 7.23 3.78 1.94 12
Original Charge

Male 6.68 3.44 1.86 19

Female 6.93 3.28 1.81 18
All

Male 7.36 3.73 1.93 29

Female 7.05 3.38 1.84 30

Reformulated Charge, Male vs. Original Charge, Male
t = 2.85, df = 27, p is less than .005, one-tailed
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In comparing within sex and across type of charge,
however, there is a difference as the study .predicts.
Reformulated charge males did significantly better (mean =
8.65) than original charge males (mean = 6.68) (t = 2,85, df
= 27, p is less than .005, one-tailed); There was no such
significant difference between the two female groups
(reformulated = 7.23, original = 6.93). The men's groups
probably differ more than the female groups simply because,
as well as the charge difference, the education difference
is greatest for the men's groups. Fifty-eight per cent of
the original charge males had no more than high school
education, but only 30 per cent of the reformulated charge
males had no post-secondary schooling ' (the corresponding
figures for females are 50 and 42 per cent -- see Table
10). The number of subjects is too small to statistically
assess the contribution of each factor, sex and education.

Table 10. Sex, Type of Charge and Education and
Native Language

Education Native Language
Some Post- No Post-
Secondary Secondary English Non-Engl.

Reformulated Charge

Male 7-70% 3-30% 10-100% 0

Female 7-58% 5-42% 10-83% 2-17%
Original Charge

Male 8-42% 11-58% 13-68% 6-32%

Female 11-61% 7-39% 12-67% 6-33%
Total 31-53% 28-47% 45-76% 12-24%

There is no relationship between sex and correctness
of verdict (X2 = ,73) or sex and type of verdict.
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Table 11. Correctness of Verdict and Sex

Correctness of Verdict

Right Wron Total
Male 25 % 29
Sex
Female 27 3 30
Total 52 7
X2 = .002

In the latter case, two males and three females each found
the accused not guilty, even though they believed that he
was provoked and that he shot the victim as charged. Two
males found him guilty of second-degree murder and one of
first-degree murder; no female juror found him guilty of

murder.

Each juror was asked how sure he was of his verdict

prior to deliberation (question #2). Certainty is not

related to correctness of verdict (X2 = .55), nor is it

related to score. The jurors were grouped into two sets,

Table 12. Correctness of Verdict and Certainty

Correctness of Verdict

Right Wrong Total
Very Sure 34 5 39
Certainty
Less Sure 18 2 20
Total 52 7

x2 = ,001
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one containing all those who felt very sure about their
verdict, and the other, those who were less sure (see Table
13). While those who felt very sure scored slightly lower

than the less sure (7.14 and 7.33, respectively), this dif-

ference is not significant (t = .35, 4f = 57).

Table 13, Summary of Scores by Certainty

Jurors Mean Variance Standard Deviation Number
Very Sure 7.14 3.54 1.88 39
Less Sure 7.33 3.63 1.9 20

There is no relationship between charge and certainty (see

Table 14).

Table 14. Certainty and Type of Charge

Correctness of Verdict

Right Wrong Total
Type of Reformulated
Charge Original 25 12 37
Total 39 20

X2 = ,0006
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Only seven jurors changed any of their pre-delibera-
tion answers. One of these was from a reformulated charge
jury, but the change was only to indicate that the juror was
now "very sure" as opposed to "somewhat sure" (question #2).
The other six jurors (from original charge juries) who made
changes did so to questions concerning the comprehension of
the law. It appears, though, that no systematic conclusions

can be drawn from this data.

Conclusion

The significant findings of this study are that the
reformulated charge does lead to increased comprehension of
the relevant legal issues (at least as measured by the ques-
tionnaire used). As well, there is a relationship between
type of charge heard and the ability to arrive at a correct
verdict based on the juror's understanding of the facts.
All the 4jurors hearing the reformulated charge correctly
applied the law to their understanding of the facts; 16 per
cent of the jurors who heard the original charge incorrectly
applied the law to the facts as they believed them to be.
This improvement in comprehension was most pronounced for

those who had not had any post-gzsecondary education. Since
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this group is under-represented in the study, the overall
difference between charges is likely smaller in the study
than would be the case in a more representative population

of real jurors.

The difference in charge holds even if only those
whose native language is English are considered; the number
of non-English native language jurors was too small to
properly assess the effect of the difference in charge on

them.




-347-
ENDNOTES

1. The experiment carried out in this study owes much teo
the work of Bruce Sales and Amiram Elwork, and the authors

wish to acknowledge their debt to them.

2. The former model, the one employed in this paper, is
known as norm-referenced as opposed to criterion-referenced.
Each calls for a different procedure, particularly different

testing materials.

3. In addition to an estimated frequency-per-million
score, Carrol et al., (1971) includes a measure of disper-
sion. This dispersion score can range from .0 (concentrated
in one subject area) to 1.0 (distributed proportionally

through all seventeen subject categories used in the study).

4, The word careless could be used instead of reckless.
While the two words careless and reckless are distinct in
law, (distinguished in that the latter, but not the former,
requires an assessment of the state of niind of the subject)
they are not so distinct in ordinary usage. Nearly every

dictionary, including the Oxford English Dictionary, uses

"~areless" without modification to define reckless.
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5. Six- rather than twelve-person juries were used in the
study to increase the number of juries as it was originally
intended to include a comparison of deliberation "quality"
in this report. For the purposes of this study, where the
concern is primarily with the individual rather than the
jury as a whole, the use of the smaller jury does not seem
to be a serious impediment to extending the results to
members of actual juries. The most recent study comparing
twelve- and six-person juries (Padawer-Singer, et al., 1977)

found no difference in verdict between the two types.

The jurors in the study were told that the six-person
jury was being used for conyenience, that it is permitted in
several jurisdictions, and that some research had indicated
that it did not differ radically from the twelve-person
jury. Surprisingly, none of the jurors thought that the
study was about six-person juries, although that was one of

the obvious differences from a "normal" jury.

6. The number in Ottawa-Carleton with post-secondary
education is admittedly much smaller than in the study. The
data from the 1970 census for those persons five years of
age and older not attending school shows 28 per cent in

Ottawa~Carleton had some post-secondary education; in
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Toronto the level was 24 per cent. The Canadian average was

19 per cent.

7. Question 9 is different from the others in that it
requires a conclusion to be drawn from the facts of the
particular case. It’is scored correct if the answers to the
fact questions (3-8) indicate that the juror believed the
facts to be such that provocation was the legally correct
decision and the juror found provocation or that the juror's
belief as to the facts indicate that provocation was not an
appropriate finding for him and the juror did not £find

provocation.

8. The findings of significance or lack thereof followed
by the notations are based on whether the results of the
experiment are caused by some effect other than chance. A
‘significant finding, then, is one that is attributable to
the reformulation rather than mere chance. The notations
are scientific calculations upon which the experimenter

bases his conclusion regarding significance.

In each case where a X2 is reported for this study,
one of the actual observations was less than 10. Therefore,

in each case the X2 is corrected for continuity.
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9. For those who object to treating the scores as inter-
val level data, the scores were treated as ordinal data and
the Mann-Whitney U-Test applied. These results confirm the
significance of the difference in type of charge (z = -2.3,

p is less than .01),

10. There is another interpretation of these results. The
one presented in the main text assumes that the scores made
by those with post-secondary education who heard the origi-
nal charge were higher than those of the others hearing that
charge because they already knew many of the answers. Alter-
natively, the pre-test knowledge could have been equal for
both education groups and the higher scores a result of a
differential ability (greater in those with more education)
to understand the complex language of the original charge.
While such an interpretation would not be inconsistent with
the major thesis of this study, two points may be raised
against it. First, the laboratory experiments that underlie
the principles used to reformulate the charge have not de-
tected an education factor in this way. Second, in pre-tests
of the questionnaire with university students, scores were
very high even among those who heard only the fact situation
and no instructions on the law at all; that is, university
students responding to the questions with only their general
knowledge did strikingly well on earlier versions of the

questionnaire.
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APPENDIX A

Regina v. Dashney

Fact Situation

Dashney is charged with the first degree murder of
Vincent. Dashney and Vincent were neighbours and apparently
friends., Dashney was of mild temperament and failing health.
Vincent was younger and aggressive and had a serious alcohol
problem, When drunk, Vincent was given to violent and
builying conduct, at times abusing Dashney in a sadistic
manner, On the night that Vincent died, Vincent entered
Dashney's house uninvited and drunk. Six people were in the
house. Dashney, who had been asleep, got up to get some-
thing to eat. An argument ensued between Dashney and
Vincent in the course of which Vincent assaulted Dashney,
hit him over the head with a coffee pot, insulted him,
threatened him, and then began hurling things about the
house. Dashney retreated to his nearby bedroom and sought
unsuccessfully to fasten the bedroom door. Failing to do
so, he emerged from the bedroom with a shct-gun which he
fired at Vincent from a distance of & few feet, killing him,
Dashney, as a defence to the charge of first degree murder,
said that he was provoked by Vincent to the point that he
was not responsible for his own actions. The Crown counsel,
on the other hand, contends that the actions of Vincent were

not sufficient to give rise to a defence of provocation.
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APPENDIX B: ORIGINAL CHARGE

Introduction

Ladies and gentlemen of the Jury, it is now my duty,
to charge you on the law relating to the facts of this case.
You know what the facts are in this case and all I have to
do is to tell you how the law applies to those facts. On
the basis of how you think the law applies to the facts, you

will decide, as a group, on the verdict in this case.

This is a serious offence that the accused has been
charged with. Your consideration of the guilt or lack of
guilt that is attributable to the accused in this case must
be serious as well. As representatives of the community,
you must decide what if any crime the accused is gquilty of.
As part of this responsibility you have to take great care

to see that no innocent man is ever found guilty.

What I will now tell you is the law relating to the

facts of this case as you know them.
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Unabridged Charge

In order to convict Dashney of any offence, that is
either murder or manslaughter, both of which verdicts I will
leave with you as a matter of law, you must be satisfied
beyond a reasonable doubt that Vincent died as a result of
being shot by Dashney on the night alleged in the indictment
which you will have with you in the jury room when you

retire to consider your verdict.

That is to say, you must first ask yourself this ques-
tion: "Am I satisfied beyond a reasonable doubt that
Vincent died on the night in question as a result of being

shot by the accused?"

If you answer that question with "yes, I am so satis-
fied", you will go on to consider what offence, if any, was

committed by the accused.

You will naturally ask the question, "What is a rea-
sonable doubt?". I answer by saying that it is exactly what
the words indicate. A reasonable doubt, by its words, must

be a reasonable one, and it is not a doubt which one
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conjures up in one's imagination or conjectures on to avoid
doing one's duty. It is a doubt which would cause you to
hesitate before making a decision with respect to a matter
of some importance in your own life, What is expected of

you is that you apply yourself to the best of your ability

and that you only return a verdict of quilty if you are |

satisfied by the evidence to a moral certainty.

If you have a reasonable doubt upon any material and
essential issue in this case you must give the heénefit of

that doubt to the accused.

Subject to statutory exceptions and the defence of
insanity, neither of which are issues in the present case,
the burden of proving every fact necessary to enable you to
convict the accused of any offence is on the Crown, and the
Crown must prove those facts, and each one of them, beyond a
reasonable doubt, That burden is on the prosecution from
the beginning to the end of the case and it never shifts.
This includes the burden of eliminating any reasonable doubt
raised by evidence of any possible defence which would
reduce the primary charge of murder to manslaughter. It

remains on the Crown throughout and the doctrine of reason-
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able doubt, as I have defined it, is applicable to the
charge of murder, the included offence of manslaughter and
the defence of provocation with which I will deal shortly.
That is because there is a rule of law which is inherent fn

our system called the "presumption of innocence". It means

that every accused standing before the court on trial is
presumed to be innocent until his or her guilt is proven

beyond a reasonable doubt.

If you are satisfied beyond a reasonable doubt, as I
explained, that Vincent died at the time and place alleged
as a result of being shot by the accused, you then ask your-
self, first, "Is the accused guilty of murder" or, to put it
another way, "has the Crown proved every fact essential to

murder beyond a reasonable doubt?".

I will define murder by reading the relevant sections
of the Criminal Code. 1In so doing I point out to you that
you may be satisfied beyond a reasonable doubt that Dashney
killed Vincent, but killing is not always murder. The
killing must be accompanied by certain circumstances or lack

certain circumstances to constitute murder.
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The first applicable section is 205 defining homicide,

which means killing a human being., It reads:

205. (1) A person commits homicide when, directly or
indirectly, by any means, he causes the death of
a human being.
"(2) Homicide is culpable or not culpable.

(3) Homicide that is not culpable is not an
offence.

(4) Culpable homicide is murder or manslaughter
or infanticide.

(5) A person commits culpable homicide wher he
causes the death of a human being,

(a) by means of an unlawful act,
(b) by criminal negligence.

You will note that all homicide is not culpable or
blameworthy. A soldier carrying out orders during a war is
not guilty of culpable homicide when he shoots an enemy
soldier in battle. To reach a verdict of not guilty of any
offence in the present case you must be satisfied beyond a
reasonable doubt that the accused did not cause the death of
Vincent by means of an unlawful act or by criminal negli-
gence. Particularly in view of the wide definition of "un-
lawful act", I express the opinion, although it is for you
to decide, that there has been proof beyond a reasonable

doubt that when the &accused discharged his shotgun directly




-360-

at Vincent at such a short range, he did indeed cause death

by an unlawful act or by criminal negligence. If this is

your decision, the accused is within the category of "crimi-

nal homicide" and your duty will be to return a verdict of

guilty of first degree murder, second degree murder or man-

slaughter.

I now deal with theA section which defines murder.

Sec., 212 reads:

212.
(a)

being

Culpable homicide is murder

where the person who causes the death of a human

(i) means to cause his death, or

(ii) means to cause him bodily harm that he knows

is likely to cause his death, and is reckless
whether death ensues or not. ‘

There are degrees of murder. Section 214 reads:

214.

(1) Murder is first degree murier or second
degree murder. '

(2) tlurder is first degree murder when it is
planned and deliberate.

(7) All murder that is not first degree murder
is second degyree murder.
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The offence section is s. 218:

218. (1) Every one who commits first degree murder
or second degree murder is guilty of an indictable
offence ...

Section 217 reads: "culpable homicide that is not

murder or infanticide is manslaughter”.

To convict of murder in the first degree, you must be
satisfied beyond a reasonable doubt that the acused intended
to murder Vincent and that his act was planned and deliber-
ate. I express the opinion, not binding on you, as it is a
question of fact, that it is doubtful that Dashney planned
to murder Vincent and deliberately did it, in this case on

the evidence before you.

To convict of murder in the second degree, you must be
satisfied beyond a reasonable doubt that Dashney intended to
murder Vincent and did murder him, within the definition of
murder which I have read to you. As to Dashney's intent, or
state of mind, we normally infer, in the absence of evidence
of insanity, intoxication, provocation, or self-defence,

that a man intends the usual consquences of his act. We
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infer, in normal circumstances, when a person fires a shot-
gun directly at another, that the person who fires the gun
intends to murder the other person. If the accused here did
that, he would have committed an act falling within the
definition of murder for even discharging a loaded gun by
firing it at another is an unlawful act within the defini-
tion of murder, or in the least an act of criminal negli-
geiice within the definition because it shows a wanton or
reckless disregard for the life or safety of the deceased
within the definition of criminal negligence contained in

section 202 of the Code.

However, to be guilty of murder, the accused must have
had the necessary intent to do something within sec. 212(a)
and if you have any reasonable doubt about the existence of
that necessary intent, then you must acquit of the charge of
murder and consider a verdict of manslaughter. You may
return a verdict of manslaughter in two circumstances:

(a) You are not satisfied beyond a reasonable doubt

that Dashney, who had committed a culpable homicide,

had the mental state required for either type of mur-

der; or

(b) Even though Dashney committed murder, you are not

satisfied beyond a reasonable doubt that the Crown has
proved that he was not provcked.
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As to provocation, the principal theory of the defence
is based on the existence of provocation of the accused by
the deceased on the night of the alleged offence and in
relation to the conduct of the deceased towards the accused

over a period of time.

I now read to you the section of the Code dealing with
provocation as all culpable homicide not amounting to murder

is manslaughter, as I have already read to you.

Section 215 reads in part:

215, (1) Culpable homicide that otherwise would be
murder may be reduced to manslaughter if the person
who committed it did so in the heat of passion caused
by sudden provocation.

(2) A wrongful act or insult that is of such a
nature as to be sufficient to deprive an ordinary per-
son of the power of self-control is provocation for
the purpose of this section if the accused acted upon
it on the sudden and before there was time for his
passion to cool.

(3) For the purposes of this section the ques-
tions

(a) whether a particular wrongful act or insult
amounted to provocation, and ,

(b) whether the accused was deprived of the
power of self-control by the provocation that he
alleges he received,

are questions of fact, but no one shall be deemed to
have given provocation to another by doing anything
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that he had a legal right to do, or by doing anything
that the accused incited him to do in order to provide
the accused with an excuse for causing death or bod1ly
harm to any human being.

As I have said, questions of fact are for your deci-
sion and whether or not the conduct of the deceased towards
the accused amounted to provocation is a matter for your

consideration.

Now, the principal theory of the defence, as enunci-
ated by counsel for the accused, both in his cross-
examination of Crown witnesses and in his address to the
jury, is based on the existence of provocation of the
accused by the deceased the night of the alleged offence and
in relation to the conduct of the deceased towards the

accused over a period of time.

The evidence discloses, if you believe it, that the
deceased had a problem with alcohol and that, when drinking,
he was disposed to violent and bullying conduct. Most of us
have seen such persons. It appears that the deceased
entered Dashney's house uninvited while intoxicated.
Dashney got out of bed to get something to eat. After an

argument between Dashney and Vincent, Vincent assaulted the
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accused, hit him over the head with a coffee pot, insulted
him, threatened him and committed other acts of violence in
throwing things around. The evidence also indicates that
Vincent had treated the accused in a sadistic manner on
previous occasions. I have already discussed the evidence
with respect to this subject. All of these matters are
questions of fact for your decision, not mine. But, if you
believe them, you then ask yourself if the conduct of the
deceased was such as to so provoke the accused that he acted
as he did in a heat of passion caused by the conduct of the
deceased, without a time lapse for the accused to calm him-
self; and further ask yourself, do I have a reasonable doubt

whether or not Dashney did so act under the provocation.

I should make clear to you that provocation, as I read
it, is defined as a wrongful act or insult which would:

(a) be sufficient to deprive an ordinary person, not

necessarily the accused, not confronted with all the

same circumstances of the accused, of the power of

self-control: and

(b) caused the accused himself to act actually upon

it on the sudden and before there was time for his
passion to cool.

I express the opinion that if somebody suddenly hit an

ordinary person on the head with a coffee pot, without
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apparent reason, and committed the act which the evidence
indicates, an ordinary person could easily become provoked
and the accused could have been provoked, but these are

questions of fact for you to decide.

If you have a reasonable doubt on this question of
provocation, you must give the benefit of that doubt to the
accused, and on the assumption that you are satisfied beyond
a reasonable doubt that Dashney killed Vincent by shooting
him, but you have a reasonable doubt on the question of

provocation, then your verdict would be manslaughter.

You will therefore have four possible verdicts open to
you, on any one of which you must be unanimous to find,
assuming there is no disagreement. Those possible verdicts
are:

Guilty of first degree murder, or
Not guilty of first degree murder, but guilty of

second degreee murder, or
Not guilty of murder but guilty of manslaughter,
or

o~

-~
& w N
— —

) Not guilty.

It would be my opinion, which I am entitled to express

but which is not in any respect binding on you as it is a
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question of fact, that the conduct of Vincent towards

Dashney, on the night in question, combined with the pre-
vious acts, could well be sufficient to deprive an ordinary
person of the power of self control and cause the accused to
act in the heat of passion caused by sudden provocation.
The evidence adduced could certainly raise a reasonable
doubt about whether or not legal provocation existed which
might well have deprived the accused of his self control, as
an ordinary person, would be so deprived, and not a person
given to flights of temper, and cause him to act as he did
on the sudden without a reasoéable cooling off period. If

you agree, then your verdict would be manslaughter.

Of course, if you have any reasonable doubt with
respect to any essential fact on any of the first three
possible verdicts, then you must give the benefit of such

reasonable doubt to the accused and acquit him.

(Conclude with general instructions.)
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Conclusion

Now that you have heard the law that relates to the
facts of this case, I want again to remind you of your
general duty as representatives of the community. In light
of the facts of this case and the law that applies to those
facts, you must try to come to a decision as to the guilt
or lack of guilt of the accused in this case. You must not

be concerned with sympathy or compassion or mercy for the

accused.

With these thoughts, you will now retire to the jury

deliberation room to consider your verdict.

If, in your discussions on any part of the evidence or
the law you have a question to ask in the way of clarifica-
tion, I will be available to provide an answer. What you
must do is contact one of the attendants and he or she will

bring the question to me and I will have the attendant re-

late the answer to you.
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APPENDIX C: REFORMULATED CHARGE

Introduction

Ladies and gentlemen of the Jury, it is now my duty to
charge you on the law relating to the facts of this case.
You know what the facts are in this case and all I have to
do is to tell you how the law applies to those facts. On
the basis of how you think the law applies to the facts, you

will decide, as a group, on the verdict in this case.

This is a serious offence that the accused has been
charged with., Your consideration of the guilt or lack of
guilt that is attributable to the accused in this case must
be serious as well. As representatives of the community,
you must decide what if any crime the accused is guilty of.
As part of this responsibility you have to take great care

to see that no innocent man is ever found guilty.

What I will now tell you is the law relating to the

facts of this case as you know them.
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MODIFIED CHARGE

Content

In order to convict Dashney of any offence, that is
either murder or manslaughter, both of which verdicts I will
leave with you as a matter of law, you must be satisfied
beyond a reasonable doubt that Vincent died as a result of
being shot by Dashney on the night alleged in the indict-

ment.

This is to say, you must first ask yourself this ques-
tion: "Am I satisfied beyond a reasonable doubt that
Vincent died on the night in question as a result of being

shot by the accused?"

If you answer that question with "yes, I am so satis-
fied", you will go on to consider what offence, if any, was
committed by the accused.

Reasonable Doubt and Burden of Proof

A Defendant is assumed to be innocent. It is the

responsibility of the Crown to prove beyond a reasonable
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doubt that the defendant is guilty. The burden of proof is
always with the Crown and never with the accused. The evi-
dence must be convincing beyond a reasonable doubt in order
for you to find the accused guilty. Reasonable doubt exists
when you do not believe the truth of the Crown's claims.
The doubt must not be just personal whim or imagination, but
must be based on reason and common sense, You cannot
require absolute certainty for that seldom occurs in life.
If you can say that he really is guilty, of that I am
morally certain, then you are satisfied beyond a reasonable
doubt. If you are not convinced beyond a reasonable doubt
by the evidence, then you must find the accused not quilty

of the offence on which you have the doubt.

If you are satisfied beyond a reasonable doubt, as 1
explained, that Vincent died at the time and place as a
result of being shot by the accused, you then ask yourself,
first, "Is the accused guilty of murder", or, to put it
another way, "has the Crown proved every fact essential to

murder beyond a reasonable doubt?".
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HOMJCIDE - INTRODUCTION

You have four possible verdicts in this case:

l. Not quilty
2. Guilty of manslaughter

3. Guilty of second degree murder
4. Guilty of first degree murder

You will find it helpful to consider the verdicts in that

order.

/

{

HOMICIDE - DEFI/NITION

]

/
/

Killing another human being, directly or indirectly,
by any means, is homicide. Homicide is not always a’crimi-
nal act. For example, a soldier carrying out orders during
a war is not guilty of an offence when he shoots an enemy
soldier in battle. A motorist who accidentally kills a
pedestrian is also normally not guilty of any offence. As
jurors you must decide whether the accused did kill Vincent.
If you believe that he did, then you must consider whether
the homocide was a criminal act or not. If you are not

satisfied that he killed Vincent, then he would be not

guilty. Homocide is a criminal act if the killing
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(1) was done by an illegal act. The killing is
criminal ewven when the death was an unintended or
unexpected result of the act,

(2) (or it is a criminal act if the killing) was the
result of criminal negligence. For you to decide that
the accused was criminally negligent you must find

that he acted callously, without paying proper atten-
tion to the life and safety of others.

Any homicide that is a criminal homicide is for our purposes
either murder or manslaughter. If the defendant did not

commit a criminal act, then you will find him not guilty.

JURY DUTY -~ DECISION ON TYPE OF HOMICIDE

If you have decided that the accused is guilty of a
criminal homicide then you are required to decide whether
the facts of the case indicate that it is first degree mur-
der or second degree murder or manslaughter. I will now
tell you how to decide which if any of these kinds of homi-

cide the accused is guilty of.

TYPES OF HOMICIDE

There are two important questions you must ask when

determining the type of Homicide.
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The first is: "What was the state of mind of_the

accused at the time of the killing?".

The second is: "Was the killing planned“or deliber-

ate?"

You must be satisfied beyond a reasonable doubt that
Dashney meant to kill or meant to physically harm Vincent
when he acted, if you are to find the accused guilty of
murder. If you believe that he meant to physically harm
Vincent then you have to decide whether he knew that such
harm is likely to lead to death and whether he was indif-
ferent as to whether death resulted or not. In determining
Dashney's state of mind, reason and common sense should
guide you. It is normally reasonable to conclude that a
person. will have meant the wusual consequences of his
actions., If the ‘accused meant to kill Vincent or meant to
harm him knowing and not caring that death might result, you
should find him guilty of murder and then go on to decide
whether he is guilty of first-degree murder or of second-
degree murder. If you do not believe beyond a reasonable
doubt that he meant to kill or harm Vincent, but-did commi t

a criminal act, you will find him guilty of manslaughter.
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Having examined the accused's state of mind and having
found him guilty of murder it is necessary‘ to determine
whether it is first or secor. degree murder. You must ask
whether Dashney planned and deliberated to kill or harm
Vincent. To plan to kill is more than to mean to kill. For
you to be satisfied that the killing was planned and delib-
erate you must be satisfied that it was arranged beforehand.
It is reasonable to conclude that the killing was not
planned and deliberate if it was impluse or if it was on the
spur of the moment. If you believe that Dashney planned and
deliberated to kill or harm Vincent than you have decided
that he is guilty of first-degree murder. Finally, If
Dashney mean to kill or harm Vincent but 4id not plan to do

so, he is guilty of second-degree murder.

I express the opinion, not binding on you, as it is a
question of fact, that it is doubtful that Dashney planned
to murder Vincent and deliberately did it, in this case on

the evidence before you.

To convict of murder in the second degree, you must be
satisfied beyond a reasonable doubt that Dashney intended to

murder Vincent and did murder him, within the definition of
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murder which I have read to you. As to Dashney's intent, or
state of mind, we normally infer, in the absence of evidence
of insanity, intoxication, provocation, or self-defence,
that a man intends the usual consequences of his act. We
infer, in normal circumstances, when a person fires a shot-
gun directly at another, that the person who fires the gun
intends to murder the other person. If the accused here
did that, he would have committed an act falling wiﬁhin the
kdefinition of murder, for even discharging a loaded gun by
firing it at another is an unlawful act within the:defini-
tion of murder, or in the least an act of criminél‘negli-
gence within the definition because it shows a wanton or
reckless disregard for the life or safety of the;deceased
within the definition of criminal negligence in the Criminal

Code.

However, to be guilty of murder, the accused must have
had the necessary intent as I have explained and if you have
_any reasonable doubt about the existence of that necessary
intent, then you must acquit of the charge of murder and
consider manslaughter on the basis of he defence of provoca-

tion raised by counsel for the accused.
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EFFECT OF PROVOCATION

If the accused acted in the heat of passion as a
result of provocation, he is guilty only of manslaughter and
not guilty of murder. If on the test of intent you have
found Dashney guilty of murder of either degree then you

must consider whether he was provoked.

ASSESSING PROVOCATION

In order to décide whether provocation occurred, you
should first consider how an ordinary person would act in
the situation. You will have to decide whether the circum-
stances were those that would provoke an ordinary person.
If this is your conclusion then you will have to decide
whether Dashney did lose self-control and whether he acted
before he could regain self-control. The actions of the
victim that led to the accused's loss of self-control cannot
have been legal ones. Only insults or illegal acts can

result in a successful defence of provocation.

The Crown must convince you beyond a reasonable doubt
that he was not provoked; otherwise you must conclude that

he was so provoked.
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As I have said, questions of fact are for your deci-
sion and whether or not the conduct of the deceased towards
the accused amounted to provocation is a matter for your

consideration.

Now, the principal theory of the defence, as enunci-
ated by counsel for the accused, both in his cross-
examination of Crown witnesses and in his address to the
jury, is based on the existence of provocation of the
accused by the deceased the night of the alleged offence and
in relation to the conduct of the deceased towards the

accused over a period of time.

The evidence discloses, if you believe it that the
deceased had a problem with alcohol and that, when drinking,
he was disposed to violent and bullyihg conduct. Most of us
have seen such persons. It appears that the deceased
entered Dashney's house uninvited while intoxicated.
Dashney got out of bed to get something to eat. After an
argument between Dashney and Vincent, Vincent assaulted the
accused, hit him over the head with a coffee pot, insulted
him, threatened him and committed other acts of violence in

throwing things around. The evidence also indicates that
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Vincent has treated the accused in a sadistic manner on
previous occasions. I have already discussed the evidence
with respect to this subject. All of these matters are
questions of fact for your decision, not mine. But, if you
believe them, and you have a reasonable doubt as to the
necessary intent of the accused on the murder charge, you
then ask yourself if the conduct of the deceased was such as
to so provoke the accused that he acted as he did in a heat
of passion caused by the conduct of the deceased, without a
time lapse for the accused to calm himself; and further ask
yourself, do I have a reasonable doubt whether or not

Dashney did so act under the provocation.

I express the opinion that if somebody suddenly hit an
ordinary person on the head with a coffee pot, without
apparent reason, and committed the act which the evidence
indicates, an ordinary person could easily become provoked
and react accordingly, but that is a question of fact for

you to decide.

If you have a reasonable doubt on this question of
provocation, you must give the benefit of that doubt to the

accused, and on the assumption that you are satisfied beyond




-382-

a reasonable doubt that Dashney killed Vincent by shooting
him, but you have a reasonable doubt on the question of

provocation, then your verdict would be manslaughter.
CONCLUDING INSTRUCTION

You as a jury have four possible verdicts. You can
find the accused not guilty. You will make this decision if
you believe that he did not kill Vincent or if you decide
that the killing was not the result of an illegal act or
criminal negligence by Dashney. If you find that it was an
illegal killing, then you will find the accused guilty of
murder or manslaughter. If you are not satisfied beyond a
reasonable doubt that Dashney meant to kill or harm Vincent,
then the proper verdict is guilty of manslaughter. If he
did mean to kill or harm Vincent but was provoked, the
proper verdict is also manslaughter. If he meant to kill or
harm Vincent but did not plan or arrange to do so, the
proper verdict is second-degree murder. When the killiﬁg or
harm was both meant and planned, the proper verdict is
first-degree murder. Again though, if you find that he was
provoked, you should find him guilty of manslaughter only.
I have instructed you on how to assess intent, planning and

deliberation, and provocation.
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It would be my opinion, which I am entitled to express
but which is not in any respect binding on you, as it is a
question of fact, that the conduct of Vincent towards
Dashney, on the night in question, combined with the pre-
vious acts, could well be sufficient to deprive an ordinary
person of the power of self-control and cause an ordinary
person to act in the heat of passion caused by sudden provo-
cation, as it is contended that the accused did. The evi-
dence adduced could certainly raise a reasonable doubt about
whether or not legal provocation existed which might well
have deprived the accused of his self-control, as an ordi-
nary person, would be so deprived, and not a person given to
flights of temper, and cause him to act as he did on the
sudden without a reasonable cooling off period. If you

agree, then your verdict would be manslaughter.

Of course, if you have any reasonable doubt with
respect to any essential fact on any of the first three
possible verdicts, then you must give the benefit of such

reasonable doubt to the accused and acquit him,

(Conclude with general instructions.)
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CONCLUSION

Now that you have heard the law that relates to the
facts of this case, I want again to remind you of your
general duty as representatives of the community. 1In light
of the facts of this case and the law that applies to those
facts, you must try to come to a decision as to the guilt or
lack of guilt of the accused in this case. You must not be
concerned with sympathy or compassion or mercy for the

accused.

If, in your discussions on any part of the evidence or
the law, you have a question to ask in the way of clarifica-
tion, I will be available to provide an answer. What you
must do is contact one of the attendants and he or she will
bring the question to me and I will have the attendant

relate the answer to you.

With these thoughts, you will now retire to the jury

deliberation room to consider your verdict.
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APPENDIX D: RECRUITMENT LETTER AND REPLY CARD

Our file: 1541-1

800 Varette Building
130 Albert Street
Ottawa, Ontario

K1A 0L6

June 12, 1978

Dear Sir:

You have been randomly selected, just as a juror
would, to participate in an experiment which the Law Reform
Commission of Canada is conducting. Besides the ten dollars
we will pay you for your time, you will also be afforded a
unique insight into how the Canadian justice system works,
and at the same time you will be able to participate in a
project designed to improve that system.

While you are certainly not obliged to participate, we
encourage you to do so by sending in the enclosed post card
(no postage necessary) indicating your name, address and
phone number and when you would like to participate. The
experiment will be fairly short - two or three hours on a
Saturday morning or afternoon. I am sure you will find it
very interesting.

As you will notice, the experiment is scheduled for
the second and third Saturdays in July. Because the time is

so short, may I encourage you to respond with your post card
as soon as possible and no later than July 1.

Thank you for your valuable assistance in this regard.

Yours sincerely,

Francis C, Muldoon, Q.C.
Chairman

Encl.
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I will participate in your jury study.'

I will come to the County Court House, 2 Daly Avenue, Ottawa
at the following time: (Check one only)

Saturday July 8 Saturday July 15
9:30 a.m. 9:30 a.m.

10:15 a.m. | 10:15 a.m.
1:00 p.m. 1:00 p.m.
1:4% p.m. 1:45 p.m.

Name

Address

Telephone
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APPENDIX E: QUESTIONNAIRE

Law Reform Commission Jury Study

You have heard the evidence in this case and have been

instructed in the relevant law. Before you begin delibera-

tions we want you to answer a few questions. You can begin

this questionnaire as soon as the Court Official has left

the room.

Please use the pens we have provided.

Please circle the correct answer

I, VERDICT

1. Dashney is

A. Not Guilty
B. Guilty of manslaughter
C. Guilty of second-degree murder
D. Guilty of first-degrese murder
2. How certain are you that this is the correct
verdict?
A, Very sure
B. Somewhat sure
C. Somewhat unsure
D. Very unsure

II. The following six questions deal with the facts of the

case.

Even though some answers may seem obvious it is

important that all be dealt with seriously. Do you
agree with the statement?




III.

3.

5.

6.

7.
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Dashney was often the victim of Vincent's bullying.f

A, Yes
B. No

Dashney feared for his life on the night Vincent
was killed.

A. Yes

B. No

Dashney lost self-control on the night in qhestion
after being struck by Vincent.

A, Yes
B. No.

Dashney went to his bedroom for the purpose of
getting a gun in order to shoot Vincent.

A. Yes
B. No

Vincent had threatened Dashney the night he was
shot. '

A. Yes
B. No

Dashney intended to kill Vincent when he came out
of the bedroom with the gun,

A. Yes
B, No

The following questions concern the application of the
law to the facts of this case and in general.

9.

Was Dashney provoked (in the 1legal sense of
provoked) by Vincent? '

A. Yes
B. No




10.

1l1.

12,

13.

14.
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In a case like this it must be determined whether
or not the accused was provoked. 1In reaching this
decision the first matter that must be considered
is

A. How easy it was to provoke the accused.

B, Whether or not the accused did lose
self-control.

C. Whether the victim intended to provoke the
accused.,

D. How an average person would act in the
situation.

The judge may decide whether or not ile accused was
provoked.

A, Yes
B. No

In applying the test of reasonable doubt to the

matter of provocation, if you have a reasonable
doubt it means that

A, The Crown was able to convince you that the
defence was wrong.

B. The Crown was not able to convince you that the
defence was wrong.

C. You do not believe either the defence or the
Crown,

When the accused has offered the defence of
provocation, in order for you to find that the
accused was provoked

A. The sole burden of proof is on the defence to
show that he was provoked.

B. The sole burden of proof is on the Crown to
show that he was not provoked.

C. The burden of proof is shared by the defence
and the Crown.

If you hava any doubt about any aspect of the
Crown's case you must find the accused not guilty
Cf any offence.

A. Yes
B. No
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16.

17.
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If anyone kills another human being he has
committed homicide?

A. Yes
B. No

If someone kills another human being on impulse he
might be guilty of (answer yes or no for each of
the four verdicts)

First-degree murder

A, Yes

B. No
Second-degree murder
A, Yes

B. No
Manslaughter
A. Yes

B. No

No offence
A, Yes

B. No

An accused who means only to physically harm
another person and that person dies as a result can
be found guilty of (answer yes or no for each of
the four verdicts)

First-degree murder

A. Yes

B. No

Second-degree murder
A. Yes

B. No

Manslaughter

A. Yes

B. No

No offence
A. Yes
B. No
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18. The jury has decided that the accused is Quilty of
a criminal offence. Now they must decide whether

he

is guilty of murder or manslaughter. In order

to do so they must

A.
B.

C.

Determine whether he committed a criminal act
Determine whether he planned to kill the
deceased

Determine his state of mind at the time of the
kiiling

You may answer the following two questlons in English or in

French.

19. Please tell us what you understand provocation to

be.

20. Please tell us what you understand the difference
between murder and manslaughter to be.

Now that you have finished the questionnaire please wait
until the other members o©of your jury have completed it and
then begin your deliberations on a verdict. When the jury
has reached a verdict please inform the attendant. 1If you
have not reached a unanimous verdict within one hour, the
attendant will ask for a final vote. There will then be a
few more brief questions.

Keep this questionnaire for the moment.
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Post-Deliberation Questionnaire

Are there any answers from the pre-deliberation
questionnaire you wish to change? If so, please
indicate them on that questionnaire in pencil.

You will note that the questionnaire provides no
identification of you. We would, however, like some
data about you so our results can be compared with
those of other studies.

1. What is your age? ___

2. What is your occupation?

3. What is your spouse's occupation?
(In 2 and 3, if not now employed, also indicate
previous occupation, if any.)

4. What education have you had?

5. Native language
French English Other

6. Are you male or female?

7. Have you ever served on a jury before?

8. What do you think we are studying?

As we expect to have more juries participate in our
study we would prefer not to tell you at this time
all the details of our study. We do not mean to
keep you in the dark forever. We will be sending
you a description of the study by the end of July.
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Synopsis

The paper examines the present Canadian practice
regarding jury selection and is divided into an examination
of the out-of-court selection process as determined by pro-
vincial legislation and the in-court selection process as

determined by the Criminal Code.

The first part of the paper, dealing with the out-of-
court process, looks briefly at the historical origins of
the jury and then analyses the two main functions of the
provincial legislation: qualification for service and,
disqualification and exemption from service. A comparison

of the provincial Acts is given as well.

The second part of the paper, in-court selection,
starts with an historical survey of the process. The paper
then examines the Criminal Code provisions for challenges
and stand-asides. Other selection procedures not now pro-

vided for in the Code are examined as well,

Finally, the paper highlights the problems with both

in court and out-of-court processes.,
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I. Introduction

The process of selecting jurors in criminal cases 1in
Canada is broken down into two main parts -- out-of-court
selection and in-court selection., The out-of-court selec-
tion procedure is basically designed to draw prospective
jurors randomly from the jurisdiction in which the case is
to be heard. Once the array of prospective jurors is
determined by the out-of-court selection procedure, the in-
court selection procedure draws twelve men and women from

the array that should constitute a fair and impartial jury.

The initial process, out-of-court selection, involves
two procedures, both of which are governed by provincial
statutés or territorial requlations. First, the jury list
must be randomly chosen from the judicial district in which
the case is to be tried. Second, these prospective jurors
are screened for the first time to determine whether they

qualify to constitute the array.

The second process, that which determines which jurors
on the array will constitute the jury panel, is governed by

various provisions in the Criminal Code. This process also
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involves several different procedures whereby counsel take
turns deciding who should be on the jury that will bring a

verdict in the case.

This research project provides background research in
the area of jury selection, analyses present law and prac-
tice, and raises some problems in the area. The emphasis,
then, will be on articulating the law and highlighting some

of the problem areas rather than offering solutions.l

IT. Qut-of-Court Selection

As was pointed out in the introduction, the mechanics
of summoning jurors and the law governing the basic qualifi-
cation of jurors is dealt with by provincial statutes and
territorial regulations. Each jurisdiction has created its
own unique procedure.2 Generally, however, every provincial
statute or territorial regulation deals with the questions
of who on the jury list is qualified to serve, disqualified

from service, exempt or excused from service.

S
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1. Background

Blackstone, in his Commentaries,3 traces our concept

of trial by jury to "all those nations which adopted the
feudal system, as in Germawrny, France and Italy, who had all
of them a tribunal composed of twelve good men and true...".
An opposite view, and one espoused by Forsyth in his History

of Trial by Jury,4 is that our system is of indigenous

growth growing out of "modes of trial in use among the
Anglo-Saxons and Normans, both before and after the Con-

quest".

Whatever its origin, trial by jury started to take the
form we know in the reign of Henry VI, 1422-1461. In the
early days of trial by jury in England, the freemen of the
community would gather twice each year to see whether the
district, or hundred as it war called, had its proper

complement of members. In Trial by Jury,> Moschzisker

attributes David Hume as saying that these gatherings were

in effect the origin of the English jury system.

Once the jury system in England had become estab-

lished, the court began directing the local sheriff by a
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writ venire facias to obtain twelve members of the community

for jury service. By a later statute, 6 George I, C.50, the
sheriff was directed to return the names, abodes and des-
criptions of the jurors to the court. While the purpose
would seem to be to assist the parties in their assessment
of prospective jurors, the actual reason for providing this
information was so that the sheriff might know accurately

upon whom to levy fines for non-attendance.

2, Qualifications for Jury Service

The Criminal Code specifically endorses qualifications
created under provincial laws.6 The qualifications in force
in Canada are summarized in Table 1, These qualifications
are mandatory and inflexible. (See Appendix A for summary
of selecticn procedures in the provinces.) Ontario has a
unique and obviously very effective procedure for determin-
ing if a prospective juror qualifies for service. When a
prospective juror is notified by the Attorney General's
department that his or her name has been chosen for jury
service, he or she receives a questionnaire (Ontario Regula-

tion 857-76) that must be completed and returned to the
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sheriff's office. On the form, the prospective juror must
provide some essential information that will help determine
whether he or she qualifies for service -- age, accupation,
citizenship, ability to read and understand English, crimi-
nal convictions, physical or mental disabilities and pre-

vious service as a juror.




British
Columbia
(1970)

Alberta (1970
amended 1971)

Saskatchewan
(1953, amended
1970, 72)

Manitoba (1970
amended 1971)

Ontario (1974
amended 1975j

Québec (1964
amended 1971,
1976)

New Brunswick
(1973)

Prince Edward
Island (1974)

Newfoundland
(1970)

Nova Scotia
(1969, amended
1971)
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TABLE 1

Registered voter for the legislative
assembly.

At least 21 years of age.
A Canadian citizen or natural born Brltish
subject.

Every inhabitant of Saskatchewan between
the years of 18 and 65, and a Canadian
citizen or British subject.

Every inhabitant of Manitoba between the
years of 18 and 65, and a British subject.,

Every inhabitant of Ontario over 18 years

of age and not over 69 years of age.
Canadian citizen.,

Canadian citizen.
Of majority age.
Entered on the electoral list.

Canadian citizen,

Retween the years of 19 and 65.

Not suffering from physical or mental
condition and not incompatible to duties
required of them.

Every inhabitant of Prince Edward Island
between the years of 18 and 70.

British subject.

Resident of province for twelve months.

Resident of province for twelve months.
British subject.

Possessed of property, clear title worth
$5,000.00 or owning or occupying land with
rental value of $360.00 (varies with
location).

Canadian citizen,

Between the years of 21 and 65.

Resident of the jury district (there are
18 districts) in the province for a period
of twelve months.

Assessed for taxes as owner or occupant.
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Yukon (1971)

North West
Territories
(1974)
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Of the age of 21 or over.
Canadian citizen or Britisli subject.
Able to speak and understand English.

Of the age of 21 or over.
Canadian citizen or British subject.

Able to speak and understand English or
French,
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Jury qualification requirements in Canadian provinces
are considerably different than those in the United States

or England. The American Bar Association standards for

trial by jury,? as recommended by the Advisory Commi;tée on

the Criminal Trial, say that -- "The names of those persons
who may be called for jury service should be selected at
random from sources which will furnish a representative
cross-section of the community". Canadian laws by and large
have long met the standard. This ideal has only recently
been achieved in England. While American law probably now
meets the standard, its compliance is also only recent. The

fight by Negros to be registered as voters and the proce-
dures which permitted key men to make selections of people
to comprise the array and the selection of middle-class,
blue-ribbon juries were two of the signs of the shortcomings
of the American law prior to the drafting and adoption of

the American Bar Association standards.

The American Bar Association Standards8 declare the
purpose of the standards relating to juror qualifications to

be:

(a) to promote the cross-section character of juries;
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(b) to ensure that those who serve as jurors are
capable of performing competently;

(c) to prevent arbitrary exclusion of persons from
jury serwvice; and,

(d) to protect persons from undue burdens from jury
service.

The American Bar Association Standards go on to des-
cribe how, through questionnaire or interview, the court
official is to determine the qualifications of prospective
jurors and disqualify those not meeting the minimum regquire-
ments., It suggests the following criteria to determine
whether or not a prospective juror qualifies for service:

i) inability to read, write, speak and understand the

English language;

ii) incapacity, by reason of mental or physical
- infirmity, to render efficient jury service;

iii) failure to meet reasonable requirements concerning
citizenship, residence, or age; and,

iv) pending charge or conviction of a felony or a crime
involving moral turpitude.

Prospective jurors may be excused from jury service on
the basis of clearly stated grounds for exemption, such as:

i) that the person has previously serviced as a juror
within a specified period of time; or,
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ii) that the person is actively engaged in one of a
limited number of specifically identified critical

"occupations.

The Court may excuse other persons upon a showing of undue

hardship or extreme inconvenience.

In England in 1965 the Morris Committee report on
trial by Jjury stated that a property qualification in
England ericluded many males, most females, and all members
of families of those eligible. The Committee? recommended
that the basic qualification "be citizenship as evidenced by
inclusion in the register as a parliamentary elector,
between the ages of twenty-onel0 and sixty-fivell with an
ability to "read, write and understand English without dif-
ficulty"l2 and with a residence requirement in the country

for five years.13

In Canada, because qualification for jury service is
determined by provincial legislation or territorial'ordi-
nance, procedure varies from jurisdiction to jurisdiction.
Nevertheless, there are several general points that can be
noted about the provincial provisions for qualification:

1) The minimum age for service by a juror varies from
province to province depending upon the age of major-
ity in the particular province. Merely for the sake

of consistency, the minimum age should be the same
nationally.




2)

3)

4)

5)

6)

-411-

The maximum age for service varies from the province
to province. Some provinces have an age limit of 65,
but there are many people in the community beyond age
65 who are capable of making a material contribution
to trial by jury.

Several provinces have property requirements. These
requirements, minimal as they may be, are unnecessary.

Most provinces have residence requirements. The resi-
dence requirements of some provinces are probably
unnecessary because the ability of a person to con-
tribute to a just verdict seldom depends on where he
lives.

Landed immigrants are not permitted to serve on
juries. Consideration should be given to permitting
landed immigrants to take part in jury service. Basic
requirements such as ¢n inability to understand, read
and write English or French will disqualify those
landed immigrants who can't adequately perform their
functions as a juror. The only real drawback to
extending the privilege of dury service to 1landed
immigrants is the fact that no accurate or recent
information is kept on their location, educational
level or language ‘capabilities. However, legislation
could be enacted to the effect that any person ful-
filling the qualifications of jury service and so
desiring to be included for jury duty could notify the
Mayor, Reeve or Clerk of each municipality to allow
these first selectors of jurors to consider their
names at the appropriate time.l4

Under the present jury selection procedures in many
provinces, people otherwise eligible are excluded from
service for two reasons. First, a number of municipal
officials who have a legal obligation to file with the
sheriff lists of voters from their municipalities fail
to do so and nothing is done to require them to do
so.l5 Second, in unorganized territories, as in the
case of Indians living on reserves, there is, except
in Manitoba,l6 no procedure contained in provincial
legislation for getting the names of the inhabitants
to the sheriff for inclusion in the lists of jurors.
This situation has been created by the neglect of
municipal officials and the inadequacy of provincial
legislation and should be remedied.
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3. Disqualification and Exemption

As well as established qualifications for jury ser-
vice, laws spell out certain disqualifications and .exemp-
tions from service. Chart No. I contains a comparison of
disqualifications, province by provincé. Chart No. II con-

tains a comparison of exemptions, province by province.

There are three specific problems with the exemptions
and disqualifications: the confusion between the terms; the
lack of uniformity among the provinces; and, the multi-

farious categories of exemption and disqualification.
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CHART 1

Disqualifications

persons not qualified under this Act;

members of the Privy Council, Senate or House of
Commons, Canada;

members of the executive council of the Provincial
government;

officers of the court;

lawyers;

peace officers;

firemen;

persons mentally ill;

persons who do not speak the language that will be
used in the trial;

persons charged or convicted of a criminal act but
not pardoned;

consorts of disqualified persons;

consorts of judges;

persons not Canadian citizens;

persons not residents in the Province;

persons under the age of majority;

judges;

magistrates;

justices of the peace;

sheriffs or sheriff's officers;

gaolers;

employees of federal Department of Justice or Ministry
of the Solicitor General;

employees of provincial Department of Justice;
spouses of 5, 6, 16, 17, 18, 19 and 20;

spouses of 21 and 22;

persons with physical ailment, incompatible;
students-at-law;

physicians, veterinary surgeons, coroners;

spouses of 26 and 27;

clergy;

witnesses;

persons in religious community;

persons ineligible through previous jury service;
persons over maximum age.
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CHART 1II

Exemptions

»

Menmbers of the Privy Council, or of the Senate, or of

the House of Commons of Canada;

members and officers of the Legislative Assembly:
salaried officials and employees of government of

Canada;

salaried officials and employees of government of

province;

mayors, reeves, councillors and employees of

municipality;

sheriffs and sheriff's officers;

constables and peace officers;

baliffs;

officers of court of justice;

members of the R.C.M.P.;

magistrates;

justices of the peace;

coroners;

judges;

firemen;

professors and school teachers;

clergy;

people employed in maintaining utilities;

physicians-surgeons;

dentists;

nurses;

chemists and druggists;

optometrists;

chiropractors;

osteopaths;

X-ray technicians;

orderlies;

lab technicians;

physiotherapists;

barristers, solicitors and students-of-law;

editors, reporters and publishers;

ferry and tugboat operators;

postmasters;

mail~carriers;

railway workers and operators;

bus operators;
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pilots and others related tc aircraft flight;
radio or telegraph operators;

telephone operators:

millers;

employees of the Canadian Armed Forces;
managers, clerks and cashiers of banks;
chartered accountants;

undertakers;

mental or physical infirmity, incompatible;
woman claiming one year exemption;

farmers between April 1 and October 31;
women living in convent;

gaolers;

Mennonites;

spouses of 6' 7' 8' 9' 11' 12' 13' 14 and 49’
secretaries of the Governor-General or the
Lieutenant-Governor;

probation officers and social workers;
consuls;

land surveyors;

customs and revenue officers;
Lieutenant-Governor;

members of a jury committee;

person caring for one who is infirm, aged or
mentally incompetent;

lighthouse keepers;

persons not within statutory age;

domestic or other obligations at judge's discretion;
persons exempt through previous jury service.
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First, the confusion between the terms disqualifica-
tion and exemption. Normally, it would seem that those pro-
visions listed under disqualifications would mean complete
bar to service while a potential juror can refuse to serve
if his status is one enumerated uider the exemption provi-
sions. In reality, however, although lawyers and police
officers should, because they are only exempt from service,
be able to serve as jurors if they wish, they are, in
reality, treated as disqualified. The reason, it seems, is
that although ¢he court is, by the legislation, usually
given the duty of deciding who is ineligible or exempt from
service, the judge will leave the decision to the 1local
sheriff since it is the sheriff who is in closest contact
with the prospective jurors. One unfortunate result of this
is that the sheriffs are generally reluctant to leave with
the individual who falls into the exempt category the deci-
sion as to whether or not that individual desires to serve,
Instead, the sheriffs will generally treat that person as
disqualified. In terms of practical effect, then, there is

no difference between disqualifications and exemptions,

Second, the lack of uniformity in the provincial pro-

visions for exemptions and disqualifications. For example,
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what are disqualifications in Manitoba and Ontario are
merely exemptions in the other provinces and in the terri-
tories, 1In fact, in the area of disqualification, the only
consistency throughout the country is the fact that those
who have had previous criminal convictions are prohibited
from serving. Even in this area, the procedure changes from
province to province as to time limits on this disqualifica-

tion.

Finally, there are far too many categories of exemp-

tion, some of which are no longer defensible as legitimate

categories for excusal. It is probably the case that if
trial by jury is to reflect the views of a cross-section of
the community there should be no categories of disqualifica-
tion or exemption other than for cases of physical or mental

disability or some special hardship to the juror.

Just what constitutes hardship will, of course, depend
on the circumstances of the case and will be subject to some
kind of subjective decision. It is clear from Chart II that
the court can excuse jurors in Quebec, British Columbia,
Manitoba, Nova Scotia, Yukon and North West Territories.l?

Without doubt, some sheriffs' officers in Manitoba and
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British Columbia de facto have assumed the power to excuse
jurors when it appears their situation warrants it. There
are numerous incidents where an officer had excused persons
served with a summons for various reasons: in one instance
because the person served suffered from a prostate condi-
tion; in one because he was thereupon recognized as a
person having a criminal record; in one where it became
apparent that the municipal clerk had mistaken one particu-
lar man for his retarded brother; in one because of an

apparent lack of knowledge of the English language.

The sheriff or other local official is really in the
best position to assess whether a candidate for Jjury service
is disqualified or exempt. With one restriction, it is best
that this function be officially allocated to the sheriff
through legislation. The restriction is that, should the
categories of exemption and disqualification remain, the
sheriffs be informed as to how to assess each category
according to the circumstances of the candidate and no
longer arbitrarily exclude those from service who fall into

the exempt category.

This need to educate sheriffs as to how to interpret

the jury selection sections of the provincial legislation
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extends regardless as to whether they are given the role
officially through legislation or unofficially by the court.
Besides learning to distinguish the categories of exemption
and disqualification, the sheriffs should learn how to apply
properly the provisions that make a candidate ineligible if
certain characteristics he or she posesses are incompatible
with service as a juror. If, for example, the provincial
legislation stipulates that a person is ineligible to serve
when that person has a physical handicap incompatible with
service as a juror, the sheriff should be careful not to
exclude that person from an opportunity to serve if the
physical impairment is not incompatible with service. The
fact that a person is an amputee, for instance, isn't neces-
sarily any indication that he or she will not be able to

perform properly his or her function as-a juror.

The out-of-court selection process will determine the
namesiof ;these:zin;; thet community. who, have, been randomly
seléctednand:who;areieligible. to; serve;.,, From this.pool,the
sheriff. ‘wild, make -up, enpugh.jury panels. for:-the: trials. that
will be held in that particular judicial district .in the
coming year. The sheriff will then determine how many
prospective; juxors; ane .neededi-on:a,partigular panek. His
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decision will depend on several factors such as the kind of
case that is to be heard and the particular district it is
being heard in. As such, not all those who are selected in
the out-of-court process will actually be called for ser-

vice.

ITI. In-Court Selection

Once a given panel is made for a particular trial,
another process of selection, the in-court selection
process, will determine which members of the panel will
actually serve on the trial. While the out-of-court process
is governed by provincial law, the in-court selection is

determined by the Criminal Code of Canada.

1. Background

In its early dayé of development, jurors brought a
verdict according to their personal knowledge of the matter
in dispute.l8® For example, in one case during the reign of
Charles II, 1660-96, the accused objected to a juror "on the
ground that he was on terms of friendship with the prose-

cutor".1l9 North, LCJ replied:
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"And do you challenge a juryman because he is supposed
to know something of the matter? For that reason the
juries are called from the neighbourhood, because they
should not be wholly strangers to the fact."

Accordingly, for many years it was held that jurors'
private knowledge of the matter in dispute could influence
their verdict "as much as the oral and written evidence
which was produced in Court". It was even the case that a
verdict could be given on this ground alone although no evi-
dence was adduced at trial.20 The practice even went so far
as to allow a jury to render a verdict contrary to the
weight of the evidence adduced.2l This practice of permit-
ting jurors to decide a verdict on their own knowledge of
the circumstances of the case appears to have coincided with
and lasted as long as the procedure of attaints -- a further
hearing where if it was found that the first jury's verdict
was wrong, its members were severely punished.32 1In time,
as attaints fell into disuse and new trials were ordered,
juries were prohibited from deciding on a verdict according
to their own knowledge of the event.33 Today, personal
knowledge of circumstances of a case is usually ground for

challenge for cause.34

When the jury system in England was still in its

infancy, a challenge to the constitution of the jury could
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be made on the ground that the jury was not composed of hLun-
dredors of the district where the cause of action arose.33
In 1585, Stat. 27 Eliz. ch. 6 provided that it was suffi-
cient if two hundredors were on the jury. Subsequently, 6
George IV ch. 50 (1826) provided that jurors need only be

good and lawful men of the body of the country.26

Historically, objections to the 1list of prospective
jurors was made on the basis of the Jjury list only. In
civil trials, both defence and prosecution were given the
lJist of names of jurors on the panel immediately when the
return was made, well in advance of trial. In criminal
felony cases, however, the list was not available to the
accused except by indulgence of the court. Only after he
had entered a plea was a copy of the names of the jurors
given to the defence and only if he so requested. 1In 1709,
by Statute 7 Anne c¢. 21, the list, inciuding professions and
places of abode, was provided to the accused in treason

cases only.27 As late as 1848 in R. v. Dowling,28 Erle,

C.J. refused to expand the categories and this no doubt
explains section 532(1)(c) of the Criminal Code being

restricted to treason cases.
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Challenge for cause has its roots in seventeenth cen-
tury England. Section 567(1) of the Criminal Code outlines
the grounds for challenge for cause. Only subsections (a)
and (e) of that section do not correspond with the histori-
cal common law grounds as delineated by Chief Justice Coke
of England in the seventeenth century. Also, the common law
had one ground that the Criminal Code does not consider.
The following table compares the present day provisions for

challenge for cause with their historical roots.29

Apart from challenges for cause, an accused man was
entitled to a peremptory challenge 1in treason cases.
Blackstone explains why English law allowed this provision
"full of tenderness and humanity to prisoners": ¥.eseVErY
one must be sensible what sudden impressions and unaccount-
able prejudices we are apt to conceive upon the bare looks
and gestures of another, and how necessary it is that a
prisoner (when put to defend his life) should have a good
opinion of his jury, the want of which might totally discon-
cert him, the law wills not that he should be tried by any
one man against whom he has conceived a prejudice, even
without being able to assign a reason for such his dis-

like" .30
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Table 2

Criminal Code Provisions

Historical Common Law Provision

567(1)

(a) The name of a juror
does not appear on the
panel, but no misnomer or
misdescription is a ground
of challenge where it
appears to the court that
the description given on
the panel sufficiently
designates the person
referred to;

(b) a juror is not
indifferent between the
Queen and the accused;

(c) a juror has been
convicted of an offence
for which he was sentenced

to death or to a term of
imprisonment exceeding
twelve months;

(d) a juror is an
alien; or

(e) a juror is physi-
cally unable to perform
properly the duties of a
juror.

Propter affectum

Propter delictum - in that the
conviction affects the juror's
credit and renders him infamous.

Propter defectum - in that the
juror is incompetent or lacking
sufficient estate.

Propter honoris respectum - as
where a lord of parliament is
empanelled on a jury.
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At first the Crown had an unlimited number of peremp-
tory challenges. This right was totally erased by (1305) 33
Edw I, Sec. 4 bécadse of the mischief "to the subject tend-
ing to infinite delays and danger”.3l - Where sentence of
death was possible, 35 peremptory challenge57were allowed.
By Stat. 22 Hen. VIII, c. 14 (1531), 20 were allowed in
murder, felony and petty treason.32 By Stat. 1 énd 2 Phil
and Mary c. 10 (1555), the earlier position was revived. By
6 Geo. IV c. 50 (1826), it was reduced again to 20 for
murder and felony. To balance the rights in this regard,
however, the Crown was allowed to stand aside any number of
prospective jufors until the panel was used up. If the
panel was used up and twelve jurors had not been chosen,
those stood aside would, in order, be called again. If a
juror was called a second time, the Crown could only chal-
lenge for cause.33 It had no peremptory challenge. This
provision was included in Mr. Justice Stephen's draft code,
the forerunner of our present Criminal Code and, with few
changes,34 has come to be section 570(l) of the present day

Criminal Code.35

2. Peremptory Challenge and Stand Aside

Although peremptory challenges of a prospective juror

are normally thought of as a right ascribed to the defence,
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the Crown too has a limited right to have jurors dismissed
without cause. Further, the Crown also has the right to
stand jurors aside almost without restriction. Originally,
the purpose of these procedures was to expose jurors not
qualified to serve and those who bore some real or appre-
hended partiality. The respective rights of Crown and
defence in relation to peremptory challenge and stand aside

are set out in Table 3.36

TABLE 3

Peremptory Challenge and Stand Aside

Offence punishable More than five Five years
with death year maximum or less

Each accused
has 20 12 4

4 plus 48 stand 4 plus 48 stand 4 plus 48
Crown has asides asides stand asides

There is a question whether this kind of challenge
should be continued. While the American Bar Association
Standards for Jury Trials suggest that the challenges
including stand asides, be retained as an integral way to
ensure the rights of the Crown and accused in securing an
impartial trial, the rationale does not really speak to the

ostensible purpose for the procedure in the first place.
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That peremptory challenges and stand asides are the most
efficacious vehicles for exposing the unqualified and biased

jurors are beliefs that require some re-thinking.

Should the concept of peremptory challenge be main-
tained, a more equitable arrangement should be attempted
than the present system. A possible solution is to abolish
the Crown's right to stand aside and give both defence and
Crown an equal number of peremptory challenges. The advant-
age the defence would have in joint trials could be limited

by some systematic formula.

3. Challenge for Cause

In theory, challenge for cause involves questioning
prospective jurors to see that they do not fall into one of
the classes outlined in subsection 567(1) of the Criminal
Code. Practically, however, the questioning is limited to
the issue of bias (567(l)(b)) because the other categories
for challenge =-- the name of the juror does not appear on
the panel (567(l)(a)); a juror has been convicted of an
offence (567(1l)(c)); a juror is an alien (567(1)(d)); and,
physical incapability to serve (567(1)(e)) -- will have been

taken care of in the out-of-court selection process.
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The procedure for challenge for cause is outlined in
sections 568 and 569 of the Criminal Code. Each counsel is
given an opportunity to challenge jurors one by one. If
either the defence or Crown wish to challenge, the court may
require the challenge to be in writing. Two "triers of
fact" will then decide if the challenge is valid. These
triers of fact will be either the last two sworn jurors or
if no jurors have yet been sworn the judge may appoint two

persons present for that purpose,37

In the absence of other evidence, the candidate can be
called and questioned.38 There is little restriction on the
questioning, although normally one cannot ask, "Are you
biased?". The procedure of gquestioning the prospective
juror is not used much in Canada, except in Ontario and
Quebec. The use in Ontario appears to be on the increase,
certainly in obscenity cases. In Quebec, challenges for
cause are quite common, often involving every candidate and
often initiated by simply saying "for cause" without any
more formality. The courts have granted even greater lati-
tude in the trials of Jacques Rose et al; so much so that
after Rose was excluded from the court room, the court

instructed the Crown to challenge each candidate for cause.
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(See Appendix C for American Law Institute's suggested

grounds for challenge for cause.)

Montreal has a unique procedure in regard to challenge
for cause. At the opening of the Assize, Crown Counsel
questions all candidates about their qualification to serve.
The transcript can then be made available to defence counsel
who then has more to work with than the name, address and

occupation as set out in the list of jurors.

0ld English cases restricted the right to question the
candidate until some evidence of bias was led.39 Further,
the dquestions had to be direct.40 These cases are not
applicable in Canada because the English cases are preinised
on a requirement that the cause be assigned with great
particularity -- the allegation must be specific. An alle-
gation that the candidate is not indifferent is insuf-
ficient4l whereas in Canada it is sufficient to franie the
challenge within the general wording of s. 567 without being
more specific.42 However, even in Canada there must be some

evidence of how the candidate is not indifferent.

The charge to the triers of the issue in Richard v.

The Queen,43 provides a good indication of the English pro-

cedure:
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"You gentlemen are to determine whether or not the
witness, Mr. English, stands indifferent, that is,
that he is impartial, that he could give a fair deci-
sion on the evidence in the case, and you have heard
what he has to say. Now you Ygentlemen have to de-
cide."

This charge leaves it to the common sense of the triers to
decide whether or not indifference exists. Because it is
essential that all members of the jury be impartial, it
would be useful to devise a practical procedure that would
provide a right of appeal from the rejection of a challenge

for cause,

A safequard may already exist if the accused or the
Crown can challenge peremptorily or stand aside a juror

after a challenge for cause has failed. 1In R. v. Ward, the

Ontario Court of Appeal said that a peremptory challenge or
stand aside could be used after an unsuccessful challenge

for cause. The Quebec Court of Appeal agreed in Palomba v.

Te_Queen,44

It seems clear that:
l. at common law if challenge for cause was denied,
the other procedures to reject a candidate were available;

2. prior to the enactment of the first Criminal Code
in 1892, Canadian law adopted the common law on the point;
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3. the common law position would be applicable today
except to the extent that the Criminal Code alters it;

g 4. until 1973 the bulk of writers and judges assumed
that the commcn law position was applicable;

5. under the Criminal Code an accused has a right to a
peremptory challenge and also a challenge for cause;

- 6. under the Criminal Code the Crown has a right to a

peremptory challenge, a challenge for cause and also to a
stand aside.

Have Sections 562, 563, 567 and 569 that deal with
peremptory <challenges by accused, challenge by the
prosecutor, challenge for cause and other grounds for
challenge respectively altered the common law position?
This question becomes particularly relevant in‘light of the
wording of sub-section 567(3) of the Criminal Code which
states:

"Where the finding ... is the ground of challenge is

not true, the juror shall be sworn, but if the finding

~is that the ground of challenge is true, the juror
shall not be sworn."

The problem, of course, is that a literal reading of
that section, especially with reference to the word "shall"
is inconsistent with sub-section 563(3) in that the dominant
part of that sub-section envisages further rejection pro-
cedures taking place after challenge for cause is denied.

Sub~section 563(3) states:
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563(3) - "The accused may be called upon to declare
whether he challenges a juror ... for cause before the
prosecutor is <called upon to declare whether he
requires the juror to stand by, or challenges him
peremptorily ...".

Three things can be noted about this sub-section as it
__compares with sub-section 567(3):

1. The sub-section contemplates a rejection being made
by the Crown of a juror (whether by peremptory challenge or
stand aside) after defence has challenged for cause and
lost.

2. If Parliament had intended to qualify Crown coun-
sel's follow-up right of rejection, it could have said so at
the conclusion of ss. 563(3).

3. If ss. 563(3) contemplates a follow-up rejection by
the Crown, the literal construction of ss. 569(3) is wrong.

Canadian law should expressly allow a peremptory chal-
lenge to the defence if the challenge for cause fails.
Moreover, there is no reason to deprive the Crown of its
right of rejection because of an unsuccessful challenge for

cause exercised by the defence.

One final area of concern in challenge for cause may

lie in the application of paragraph 567(1l)(b) which states;

"A prosecutor or an accused is entitled to any number

of challenges on the ground that a juror is not indif-
ferent between the Queen and the accused."
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When is a potential juror "not indifferent between the
Queen and the accused“? Today, many criminal trials are
based on a community incident that has attracted ﬁhe close
attention of the media. Take, for example, the recent
Toronto. case of the "shoe-shine boy slaying". 1Is it pos-
sible in cases of this nature to draw an indifferent jury

from the community?

Indifference between the Queén and subject in Canada
today probably means that the jury candidate has not arrived

at a conclusion with respect to any matter in issue in the

case. . (For a summary of the case law, see Appendix B.)
Meré reading 6f newspaper repcrts without reaching a conclu-
sion might leave a candidate indifferent. Personal know-
ledge: of a relevant fact might be cause for challenge.
Forming a firm conclusion by reading newspaper accounts

should be cause for challenge.

4. Other Selection Procedures

a) Struck Jury

Apart from the procedures already discussed, there is

another procedure employed in some American States for
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selection of jurors. The system of struck jurors has its
roots in common law.46 A statute of George II (1722-1760)
enacts“with respect to special juries that the court could
"appoint a jury to be struck before the proper officer of
the court where the cause is depending in such manner as
special jufies have been and are usually struck in such

courts respectively upon trials at bar had in said courts",

By this procedurée both sides alternatively delete
names from the liét of jurors (say a list of 48) until the
required number (24 at common 1law; 12 in Alabama) is

reached. These are then summoned to appear.47

White, J. in Swain v. State of Alabama, said of struck

juries:

"Since striking a jury allowed both sides a greater
number of challenges and an opportunity to become
familiar with the entire venire list, it was deemed an
effective means of obtaining more impartial and better
qualified jurors. Accordingly, it was used in causes
of "great nicety" or “where the sheriff (responsible
for the jury list) was suspected of partiality". It
is available in many States for both c¢ivil and crimi-
nal cases. The Alabama system adheres to the common-
law form, except that the veniremen are drawn from the
regular jury list, are summoned to court before strik-
ing begins and the striking continues until 12 rather
than 24 remain. It was adopted as a fairer system to
the defendant and prosecutor and a more efficacious,
quicker way to obtain an impartial jury satisfactory
to the parties."”




~438-

Before Canada can adopt a system of struck juries, if
it is indeed a desirable system, the procedure for disclos-
ing to counsel information about the prospective jurors
needs much attention. A uniform system of disclosure is
needed across the country to replace the inadequate provi-

sions in the Criminal Code and provincial Acts.

Sub-section 532(c) of the Criminal Code allows that
the list bearing the name, address and occupation of each
jury candidate be given to counsel at least ten days before
the arraignment. The wording of the sub-section, however,
limits the applicability of the provision to treason cases.
While the information about a jury candidate as provided as
a result of complying with ss. 532(c) of the Criminal Code
is grossly inadequate in itself to allow counsel to assess
jurors, it should nevertheless be broadened to apply in all

cases.

Legislation in two provinces has touched on the sub-
ject of disclosure of jury lists. Section 22 of the Jury
Act of Ohtario (1974) permits inspection of the jury list
and a copy can be obtained in exchange for payment of two

dollars in both civil and criminal cases. The disclosure
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can be made only within ten days of the sitting of the
court. The same provision exists in Manitoba by section 52

of the Jury Act but expressly applies in civil cases only.

b) Voir Dires

Much has been written about the use of the voir dire
in the United States. No doubt it helps determine who is
unfit and who is unbiased. Abused and unchecked (it is
abused), great time can be spent as counsel try to indoc-
trinate jurors to their views.

"Hypnotic suggestive techniques enable us to change

the minds of the prospective jurors who have preju-

dices against us and influence t%ose who are as yet
undecided to vote in our favour."4

It is questionable whether our system can tolerate the delay

which is the price 2f this luxury.

The voir dire can take various forms:
a) entirely conducted by counsel,
b) conducted by counsel under control by the Court,

c) entirely conducted by the Court,
d) conducted by the Court and supplemented by counsel.

Type (c) will be shorter than (b);49 but might provide for a

be less than adequate50 outcome although opinion varies on
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this. The time it takes to conduct a voir dire also varies
according to place and case. Sometimes a voir dire will be
completed in an ' hour, sometimes the process will take

several days.

According to the American Bar Association Standards
for Jury Trials, the main purpose of the voir dire is not to
challenge the array but to discover "bases for challenge for
cause and for the purpose of gaining knowledge to enable an

intelligent exercise of peremptory challenges".

If a satisfactory procedure could be found to help
counsel spot the unqualified and biased, the need for some-
thing like a voir dire might be diminished. The solution to

the problem may lie in the use of questionnaires.

In 1966, the Canadian Bar Association passed a resolu-
tion as set out in Appendix D. Devised by Frank Muldoon,
Q.C., now Chairman of the Law Reform Commission of Canada,
the resolution was accompanied by a suggested questionnaire
(see Appendix E). This procedure provides a relatively
simple and useful basis for spotting the biased. (For ques-

tionnaires in use in other jurisdictions, see Appendix F.)
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Whatever the deficiencies of questionnaires, it must be pos-
sible to meet the needs now served in the United States by

voir dires by having prospective jurors complete a simple

form.

Recent developments have been made in the United
States towards a more sophisticated method of juror selec-

tion. Some states now use psychological tests for selection
of jurors, Redmount, an American writer, explains how the

system works in three California counties:

"In San Francisco County, the potential juror |is
required to select the correct synonym for twenty-five
legal terms, picking one of four choices for each
‘term. In San Diego Ccunty, an oral true-false test is
used to measure a prospective juror's response to
hypothetical trial problems. In Los Angeles County,
the jury aspirant is given a three-part examination,
one part requiring him to follow explicit directions
in a test situation, another part assessing his
ability to understand sample jury instructions, and a
third part testing his recall from a brief movie of an
‘accident - scene shown to him. The Los Angeles pro-
cedure appears to be the most advanced psychgiogical
approach yet used in the selection of jurors."

Redmount suggests53 testing of the following areas:
critical thinking ability, personality status, attitudinal
orientation, social perception, and knowledge of general

information about the institution of 1law. The results of
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such testing are far from clear, but together with studies

after the event, as was done in the Chicago Jury Project,54
some insight may be made available for future selection

procedures.

IV, Conclusion.

This background paper was divided into two major
considerations in relation to how juries are comprised --
out-of-court selection and in-court selection. Rather than
drawingv multifarious conclusions on these two aspects of
jury selection‘procedure, it would be more appropriate at
this point to make some observations based on the research

from which recommendations might proceed.

The section of this paper relating to out-of-court
selectioh procedures was divided into a discussion on quali-
fications for service and a discussion on disqualifications
and exemptions from service. Several main problems were

noted within the law relating to juror qualification:

1. There are some difficulties with the rationale for

maintaining property and residence requirements for jury
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service. For example, the relationship between whether a
candidate owns land in the judicial district in which the
case is being heard and his or her ability to render a just
and fair verdict is problematic. In the same vein, it is
difficult to see why landed immigrants who would otherwise
qualify for jury service are prevented from doing so on the

basis of their status as landed immigrants.

2, There has been some problem in the past in almost all
provinces and territories in trying to produce a complete
jury list. While part of the problem is caused by inade-
quate voters lists or directories, part of the problem also
lies in inadequate legislation., The legislative inadequacy
lies in its failure to compel officials to return the names

of all eligible jurors to the sheriff.

3. Generally, there is a problem caused by the lack of
uniformity across the country in legislation dealing with

juror qualification.

As to disqualification and exemption from service,

there are four points to note:
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1. The terms exemption and disqualification are confus-

‘ing. 'Many categories designated as exempt turn out in fact

to be considered as disqualified.

2. The categories of disqualified and exempt don't allow
for every situation where a person should not be compelled
to serve on a jury. For example, not all exemption provi-
sions in each province and territory allow for situations of

extreme hardship on the part of the prospective juror.

3. Many of the provisions for disqualification or exemp-
tion in the statutes or ordinances are no longer feasible as
reasons for not being eligible to serve on a jury. There is
no consistent or principle-oriented approach to deciding who

should be exempt or disqualified from service.

4. As in the provisions for qualifications for service,
the provincial and territorial provisions for disqualifica-

tion and exemption are not uniform across the country.

The second part of this paper dealt with the selection
of those from the list of jurors that would constitute the
actual jury. Several points were noted about the various

areas that constitute the in-court selection process:
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1. There seems to be no particular reason for the discre-
pancy in peremptory challenges allowed to the defence and
Crown. As such it is incongruous that the Crown should
be allowed forty-eight stand asides while the defence has

none.

2. There is a marked confusion arising from the provi-
sions of the Criminal Code as to the right of counsel to

challenge peremptorily after a challenge for cause is lost.

3. There is an obvious gap in pre-screening procedures
that could be remedied by the use of simple questionnaires
that would require the prospective juror to produce the type
of information that would immediately indicate whether or

not he or she is a viable candidate for that particular

jury.
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Appendix A

The following is a brief summary of the procedures for

selection of jurors province by province.

Sectien 9 of the British Columbia Act imposes a duty
upon the sheriff to impanel a sufficient number of jurors
from the Provincial Voters List as supplied by the Regis-
trars of Voters of the various éounties. Names are selected
at random from the lists, the number of names being left to
the sheriff. The qualification to be a voter is that one be
over the age of nineteen, and provided that one meets the
citizenship and residence requirements, no one is excluded.
It follows that Indians and Doukhobors are eligible for ser-
vice as jurors, although apparently by choice the Doukhobors

do not participate.

Section 9 of the Alberta Statute imposes a duty upon
the sheriff to compile a 1list of persons liable to be
returned as jurors. The sheriff looks to the lists of elec-
tors, to assessment rolls and to "all other public papers".
The clerk makes up ballots from the list containing 1,000

names from Calgary and Edmonton and 200 names from all other
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places and draws the required numbers. Provided that a per-
son is nineteen and meets the residence requirements, he is
entitled to be registered as an elector. As in other provin-

ces, assessment rolls are based upon the value of property.

Section 8 of the Saskatchewan Act imposes a duty on
the sheriff to compile a list of at least 150 persons liable
to serve as jurors. The sheriff has access to the assess-
ment rolls and all other public papers. The sheriff turns
the list over to the local registrar who gives the list to

the judge, who selects therefrom between 24 and 48 names.

The Manitoba Act divides the selection process into
two parts. The first selectors are comprised of the Mayor,
Reeve, and Clerk and the Reserve Chief and Band Manager take
part as well. The first selectors select from the latest
revised and certified list of electors for the municipality,
the names of persons qualified and liable to serve as
jurors. They make use of the municipal election list. They
pick 1/20 of the list, using names of persons who are, from
the integrity of their character, the soundness of their
judgment and the extent of their information, the most dis-

creet and competent for the pz2rformance of the duties of
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jurors. The Board of final selectors is comprised of a
judge, sheriff, and prothonotary. The Board draws ballots.
Depending on the district, either 500 or 1,000 names are
drawn and the final selectors make the same character
assessment as outlined for the first selectors. As each
person is selected, the name, address and occupation of such

person is entered on the jury roll.

By Section 5 of the Ontario Act, a sheriff determines
the number of jurors required for each court in his county.

The Director ¢of Assessment picks the names of as many Jjurors

as are required from the information obtained in the most
recent census of the county. The Director of Assessment
mails a notice to the prospective jurors to be returned to
the sheriff. The sheriff then enters the names of the

eligible jurors on the jury roll.’

In Quebec, the sheriff receives the electoral lists
from the returning officer annually and from these lists can
extract 150 names that will constitute the Jjury panel.
Those 150 names are selected by drawing numbers and in each
municipality in the sheriff's district, the name on the list
that corresponds to the number drawn will deéignate the per-

son required for the panel. If the trial is to be conducted
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in one language only, the sheriff must ensure that only
jurors of that language constitute the panel. If the trial
is to be conducted in both official languages, the panel

must consist of an equal amount of jurors of each langquage.

- By the New Brunswick statute, a Jury Board is estab-
lished, comprised of a county court judge or clerk as chair-
man, a sheriff and a person designated by the Minister of
Municipal Affairs. The Jury Board prepares a list making
use of the provincial electors voting list. The Jury Board
uses a procedure of random selection and lists the names in
alphabetical order. Those on the 1list are notified by
letter permitting them to apply for exemption. Thirty-one
of thg eligible jurors are chosen by lot by the Jury Board

to constitute the petit jury.

By the Nova Scotia statute, a jury committee includes
municipal representatives. From the municipal tax rolls the
committee selects by random choice the names of a number of
persons qualified and liable to serve, The jury officer,
usually the prothonotary, is a member of the committee and
presents the list to a judge. The judge selects at random
from the jury list the names of such number of persons as he

directs.
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By the Prince Edward Island Act, the sheriff returns
to the proﬁhonotary two lists, one comprised of the names
and places of residence of 350 persons selected by him and
qualified‘to'se;ve..'From that list the prothonotary draws
48 names. When asked how the list was assembled, the
sheriff replied, "We select a jury list from all over the
county. As we travel over the county serving papers we talk
to a lot of people and from talking to them, we select our
jury people". It appears that a rather foiksy and informal

procedure exists in this Province.

By section 54 of the Newfoundland Act, a magistrate
makes out a list of all'persons qualified and arranges that
list alphabetically. The procedure for choosing the jury
list is similar to that of P.E.I. He delivers that list to

the sheriff.

By ~virtue of the Yukon Ordinance, the sheriff is
required to compile a list of forty-eight persons qualified
to serve. He is supposed to look to municipal voters lists,
assessment rqlls and other public documents. In practice he
looks to the local city directory and the telephone book,

because, he says, many qualified persons do not appear on
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the other lists, The custodian of each such record fur-
nishes the sheriff with information as to the qualifications
of each such person. The sheriff sends the 1list to the
clerk, who determines the number required to constitute a
panel and prepares a card for each name on the list. The
sheriff then draws the number of names required as-deter-

mined by the clerk.

In the North West Territories, the sheriff compiles a
list of at least forty—eight persons, with names, addresses,
occupations, and a statement as to whether the person speaks
French, English or both. Thé sheriff has access to muni-
cipal voters lists and assessment records. He gives the
lists to the clerk. -The clerk decides the number required
and pfepares cards with respect to each name and makes two
separate groups, one for French-speaking people and one for
English-speaking. The sheriff draws lots as is done in the

Yukon Territories.
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Appendix B

Canadian decisions can be catalogued as follows:

1.

Held to be not indifferent and cause existed:

R. v. Whelan (1868), 28 UCQB2 - where a juror had said
that if he were on accused's jury he would hang him.

R. v. Dowey (1869), 1 P.E.I. 291 Tremeear, 6th Ed.
page 954, - where candidate was a member of the grand
jury which found the indictment or took part in a
verdict at the first trial.

R. v. Rasmussen (1935), 62 CCC 217 - where the
candidate is related to one party, on appeal, appeal
dismissed because verdict was just.

Held to be indifferent and cause did not exist:

R. v. Bureau (1931), 13 Can. Abr. 1338. Members of

the Jjury may have read and spoken about the first
trial undergone by accused and had doubtless formed
opinions on the question of his guilt, but declared
themselves resolved to put aside such opinion and to
decide solely in accordance with the evidence adduced
before them.

R. v. Carlin No. 1 (1903), 6 CCC 365. Juror made

remarks prior to trial "that if he were selected as a
juror he would send the accused to jail", the remark
not being known to the defence until after the juror
was sworn and the court being satisfied that the
verdict was just.

Richard v. The Queen, (1957) 31 CR 340. After verdict

on a retrial appeal was based facts that 37 of 68
jurors challenged and held to be indifferent had in
examination by chief said that their mind was made up
against the accused, but in cross-examination by Crown
counsel said they were prepared to listen to all of
the evidence and to give a verdict according to the
evidence,
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R. v. Fred MacTemple (1935), €4 CCC 11. Members of
jury had been members of jury which had a short time
before convicted accused's father of murder on the

same facts. Evidence of guilt was clear and uncontra-
dicted.
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Appendix C
The ALI Code provides:

A challenge for cause to an individual juror may be
made only on the ground:

(a) That the juror has not the qualifications re-
quired by law.

(b) That the juror is of unsound mind or has such

defect in any organ of the body as renders him
incapable of performing duties of a jury.

(c) That the juror entertains such conscientious con-

victions as would preclude his finding the defendant
guilty.

(d) That the juror served on the grand jury which
found the indictment or on a coroner's jury which

inquired into the death of a person whose death is the
subject of the indictment or information.

(e) That the juror served on a jury formerly sworn to
try the defendant on the same charge.

(£) That the juror served on a jury which has tried
another person for the offence charged in the indict-
ment or information.

(g) That the juror served as a juror in a civil
action brought against the defendant for the act
charged as an offence.

(h) That the juror is a party adverse to the defen-
dant in a civil action, or has complained against or
been accused by him in a criminal prosecution.

(i) That the juror is related by blood or marriage
within the fourth degree to the defendant or to the
person alleged to be injured by the offence charged or
on whose complaint the prosecution was instituted.

(j) That the juror has a state of mind in reference

tc the cause or to the defendant or to the person
alleged to have been injured by the offence charged,
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or to the person on whose complaint the prosecution
was instituted, which will prevent him from acting
with impartiality; but the formation of an opinion or
impression regarding the guilt or innocence of the
defendant shall not of itself be sufficient ground of
challenge to a juror, if he declares, and the court is

satisfied, that he can render an impartial verdict
according to the evidence.

(k) That the juror was a witness either for the State
(Commonwealth or People) or the defendant on the pre-
liminary examination or before the grand jury or is to
be a witness for either party at the trial.”

(page 68-69)
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Appendix D

Jurors Declarations
Criminal Justice

"WHEREAS the administration of justice demands
that jurors in criminal cases be actually in-
different as between the Crown and the accused;
and

WHEREAS it is virtually impossible for counsel
in such cases to ascertain whether a prospec-
tive juror be indifferent, in the absence of
direct - and often merely accidental - know-
ledge of bias; and

WHEREAS it is desirable, in the interests of
the administration of justice that the selec-
tion of trial juries be not unduly protracted
in the quest to ascertain bias, if any;

BE IT RESOLVED:

That the Canadian Bar Association recommends
that the Criminal Code be amended to provide
that each prospective juror shall complete a
form of declaration by answering in writing the
questions therein propounded."

CARRIED

The above resolution forwarded to the Minister
of Justice on November 16, 1966. A copy of the
following schedule and a copy of the transcript
of the discussion on the resolution was also
forwarded to the Minister of Justice for infor-
mation only. Acknowledged ky letter from the
Minister of Justice, November 22, 1966.

Re-gsubmitted on 24'February 1970.
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Appendix D

NOTE

The proposed new Section 547A now 567A and schedule to
Part XVII attached hereto formed part of the resolu-
tion re jurors declarations as originally presented to
the 1966 Annual Meeting in Winnipeg but are NOT part
of the resolution on this subject as finally adopted
by the meeting. This is forwarded for information
only, as an indication of the sort of amendment con-

templated by the proponents of the resolution.

November 16, 1966 Secretary
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Appendix D

PROPOSED NEW SECTION 547A TO THE CRIMINAL CODE (NOW 567A)

547A(1) 1In this Section "clerk of the court" means

the person designated by the provisions of sub-section (2)
of Section 668 of this Act.

(2) Prior to any arraignment and trial for
which a panel of petit jurors have been returned, each juror
shall, with such assistance from the clerk of the court as
may be necessary, complete a form of declaration by answer-
ing in writing the questions therein and shall clarify or
add to his answers as the clerk of the court thinks neces-
sary for their clarity.

(3) Uponn completion of the said declaration
with necessary clarifications and additions or alternations
as provided in sub=-section (2), each juror shall attend upon
the clerk of the court to make his declaration as to the

truth of the contents and to sign the declaration, which
shall thereupon be attested by the clerk of the court.

(4) Where a juror is unable, for any reason to
make the answers or complete the declaration as required,
the clerk of the court shall assist such juror insofar as he
is able therein, and the clerk of the court, in such event,
shall at the foot of the declaration state the fact of such
assistance and state, insofar as he can perceive it, the
apparent reason for such juror's requiring such assistance.

(5) In any case where the clerk of the court,
through illness or absence cannot perform the duties des-
cribed in sub-sections (2) and (3) any notary public for the
place, who is indifferent between the Queen and the accused,
may perform the said duties,

(6) A true, legible, typewritten or photogra-
phic copy of each juror's declaration as duly completed in
accordance with the provisions of this Section shall there-
upon be supplied to (a) counsel for each accused (or if
none, to each accused personally) who is to be arraigned and
tried, and (b) to counsel for the prosecution.

(7) A prosecutor or an accused shall be en-
titled to use the said copies for the purposes of formulat-
ing any challenge, and as prima facie proof of the contents
of any such declaration, as provided in this Part.
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(8) The declaration form to be supplied each
juror for completion shall be in the form designated in the
schedule to this Part.

(9) Where the provisions of Sections 535 and
536 relating to mixed juries are applicable, each juror
shall be entitled to be supplied with a form of declaration
in either English or French at his choice and shall be
entitled to make his answers in the language he has chosen.
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Appendix E
SCHEDULE TO PART XVII

Assize, 19

(place) (province)

The Queen vs.
Prosecution Counsel is:
Defence Counsel is:

The accused is charged with (the attempted murder of

and with the related
charges of assault causing bodily harm, and other
kinds of assault and with possession of a dangerous
weapon. )

I have/have not had any personal business, social or
(cross out the false expression)

professional relationship with the accused, the
alleged victim, or with either counsel. (If the juror
answers that he has any such relationship, answer
below with whom and what the relationship is.)

I have/nave not a personal belief as to the gquilt or
innocence

(cross out the false expression)

of the accused. (If the juror answers that he has
such belief, answer below what it is and how it
occurred.)
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The Queen vs.
Prosecution Counsel is:
Defence Counsel is:

The accused is charged with (theft
of a hydro pole from )

I have/have not had any personal business, social or
(cross out the false expression)

professional relationship with the accused, the
alleged victim, or with either counsel. (If the juror
answers that he has any such relationship, answer
below with whom and what the relationship is.)

I have/have not a personal belief as to the guilt cr
innocence

(cross out the false expression)

of the accused. (If the juror answers that he has
such belief, answer below what it is and how it
occurred.)

The Queen vs.

Prosecution Counsel is:
Defence Counsel is:

The accused, is charged with (the
rape of and with related
charges of 1indecent assault, and other kinds of
assault.) )
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I have/have not had any personal business, social or
(cross out the false expression)

professional relationship with the accused, the
alleged victim, or with either counsel. (If the juror
answers that he has any such relationship, answer
below with whom and what the relationship is.)

I have/have not a personal belief as to the guilt or
innocence

(cross out the false expression)

of the accused. (If the juror answers that he has
such belief, answer below what it is and how it
occurred.)

I believe that the crimes charged, if proved beyond
any reasonable doubt, ought to be punished

(a) according to law, or
(b) in the following manner:

I am/am not a Canadian citizen «vx subject.of Her
Majesty, (cross out false expression)
Queen Elizabeth II,

I have made the answers herein conscientiously

be2lieving them to be true and knowing them to be of the same
force and effect as if made under ocath and pursuant to the
Canada Evidence Act,
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SOLEMNLY DECLARED before )

me at the of )
in the Province )
of , this )
day of ¢ 19 ) (juror's signature)

(actual designation of the person
is clerk of the court pursuant

to Section 547A. or notary pursuant
to sub-section 5 thereof)

(NOTE: It is a serious offence to make a false declaration.)
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Appendix F

In Texas, Judge Ellis has devised a procedure for com-

p}etion of_questionnaires aimed at the biased and unquali-
fied and distribution to counsel.

In Wyoming, a questionnaire aimed at the biased and
the unqualified is attached to each summons as served by the
sheriff. Copies are supplied to counsel.

In California, a dquestionnaire has been suggested.
(Jury Selection in California, 452-3, 5 Stanford Law Review,
268).

In Delaware and Maryland, a questionnaire is in use.

In Vermont, there is a jury questionnaire form.

In The Chosen Ones, page 46-48, a form "for proper
investigation of a particular prospective juror" is set out.

In England two forms have been suggested:

1. In a "memorandum submitted by Justice to the
Departmental Committee on Jury Service", December, 1963, it
was recommended that candidates on service of summons be
given a questionnaire, to be returned completed within ten
days.

2. In April, 1965, the report of the Morris Committee
(Cmnd. 2627) recommended the use of the questionnaire.
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ENDNOTES

A variety of sources were consulted, including the
authorities referred to in the Jury Process; a Biblio-
graphy, The American Judicature Society,‘ a large
number of English, Canadian and American books, Par-
liamentary Debates, reports, texts and Statutes.
Further, correspondence was carried out with a Sheriff
in a large centre in each province, representatives of
the National Indian Brotherhood and a representative
of many Hutterite colonies. Special inquiries were
made as to the position of Eskimos and of Doukhobors.
Lawyers on the prosecution and defence side in Quebec
and Ontario, two lawyers in each state of the United
States and interested groups in Quebec were consulted

as well. One inquiry was niade to London, England.

s.B.C., 1970, Cap. 15 and amendments thereto.
R.S.A., 1970, Cap. 194 and amendments thereto.
R.S.S., 1965, Cap. 79 and amendments thereto.
R.S.M., 1970, Cap. J30 and amendments thereto.
S$.0., 1970, Cap. 63 and amendments thereto.

S.Q., 1976, Cap. 9 and amendments thereto.
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R.S.P.E.I., 1974, Cap. J5 and amendments thereto.
R.S.N.S., 1967, Cap. 156 and amendments thereto.
R.S.N.B., 1973, Cap. J3 and amendments thereto.
R.,S8.N., 1970, Cap. 186, Pt.III and amendments thereto.

R.O.N.W.T., 1956, Cap. J2 and amendments thereto.

R.0.Y.T., 1971, Cap. J2 and amendments thereto.

Blackstone, Commentaries, Vol;. 3, 1897, p. 349-459,

Forsyth, W., History of Trial by Jury, (2nd ed.):;

James A, Morgan, F. B. Lynn and Co., Jersey City, p.
11.

von Moschzisker, R., Trial by Jury, (2nd ed.) Geo. T.

Criminal Code of Canada, Section 554(1).

American Bar Association Project on Minimum Standards

for Criminal Justice, Standards Relating to Trial by

Jury, Carswell Co. Ltd., Toronto, May, 1968, p. 8.

Ibid., p. 3.
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10. ;

11.

12,

13.

14.
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Report of the Departmental Committee on Jury Service,

Command Paper No. 2627, p. 21.

Ibid., p. 25.

Ibid., p. 23.

Ibidt' po 26.

Ibido' po 281

The sheer number of landed immigrants in Canada is

reason enough that they be considered as eligible for

jury service.

Latest figure available is for 1976.

Figures indicate number of immigrants landed in Canada

were:
1976:
1973:
1970:
1967:

149,429;
184,200;
146,713;
222,876;

For example,

says that

1975:
1972:
1969:
1966:

sec.

187,881; 1974: 218,465;
122,006; 1971: 121,900;
161,531; 1968: 183,974;
194,743.

21(3) of the Manitoba Jurors Act

"failure of one or more municipalities to



\‘p"/

l6.

17.

-468~

send in a list does not invalidate the selection". 1In
response to a letter to the National Indian Brother-
hood and letters to all of its members, no replies
were received other than one 1letter from British
Columbia and one from Yukon. No complaints have been
received about unfair treatment of Indians, but it
seems clear that Indians living on reserves across the
country are precluded from service on juries because
the relevant legislation requires that the municipal
offices of various titles turn in lists, and the cate-

gories of such officers do not include the leaders of

Indian reserves. It is possible that Hutterites are
excluded as well as the occupants of any other kinds
of similar colonies. The response from the Hut-
terites' representatives was to the effect that
Hutterites are not interested in taking part for

religious reasons, but technically they are probably
excluded from jury service because of this kind of

technical defect in the provincial legislation.

S.M. 1971, c. 32, s, 18.

In the States of Wyoming, South Carolina, Nebraska,

Oklahoma, Delaware, Oregon, Maryland inter alia, the
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19,

20.

21,

22,

23.

24.

25..

26.
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courts have similar jurisdiction. ABA Standard 2.1(d)

recommends similar provision in cases of extreme, not

modest, hardship or inconvenience.

Op. cit., Forsyth, p. 124.

Ibid. ? p- 134-35.

Ibid., p. 135. See also, for example, Bushnel's Case,

1670, Vaughan Rep. 135.

Op. cit., Forsyth, p. 136.

Ibid., p. 136 and 149 ff.

R. v. Sutton, 4 M and Sel 540; op. cit., Forsyth, p.

137.

Criminal Code, S. 567(1l)(b).

Op. cit., Forsyth, p. 138.

Ibid., p. 138.



27.

28.

29.

30.

31.

32,

33.

34.

35.

36.
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Op. cit., Blackstone's Commentaries, Vol. 4, p. 1736.

R. v. Dowling, 3 Cox C.C. 509,

Op. cit., Forsyth, p. 148,49.

Op. cit., Blackstone's Commentaries, Vol. 4, p. 1738.

Op. cit., Forsyth, p. 192,

Ibid., p. 191 and Blackstone's Commentaries, Vol. 4,

e 1739.

R. v. Morin, 1890, 18 S.C.R. 407.

R. v. Churton, 1919, 1 W.W.R. 774.

R. v. Brennan, 1962, 40 C.R. 329.

American courts evolved the voir dire to perform the
function served by peremptory challenges and stand
asides. The voir dire as used in the United States is

largely unknown in Canada and completely unknown in
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38.

39.

40.

41.

42.
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England. An examination of the numerous United States
books and articles makes it clear that such challenges
are being used for the further purposes of obtaining
jurors partial in favour of the side having the chal-
lenge. One lawyer writes that an important use is to
build up a friendship with the jurors. The recent use
of hypnotists in the conduct of voir dire makes it
clear that one further goal is to win the jurors over

before the case begins.

See Criminal Code, Sections 568, 569.

R. v. Cooke, (1914), 22 C.C.C. 241.

See R. v. Chandler, (1964), All E.R. 767.

See R. v. Edmonds, (1821), 4 BE Ald. 420.

R. v, Dowling, (1848), 3 Cox C.C. 5009,

Criminal Code, Section 568(2); Form 37; R. v. Elliot,

(1973), 22 C.R.W.S. 143; R. v. Jones, R. v. Daly, 22

C.R. 156.




43.

44.

45.

46.

47.

48.

49,

50.

51.

52. .
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Richard v. The Queen.

R. Ve Ward, (1973)' 22 CnR-N-So 1530

Palomba v. The Queen, (1976), 32 C.R.N.S. 31;

reversing R. v. Rose, (1973), 22 C.R.N.W. 46.

Op. cit., Forsyth, p. 143, 144.

Ibid., p. 145.

"Voir Dire Examination of Jurors:" Judge C.J. Crebs,

1963, University of 1Illinois Law Forum 644: An

appraisal by an attorney, J.P. Carr, ibid., page 653.

Ibid., p. 646. (Judge Crebs' appraisal).

Ibid., p. 657. (Mr. Carr's view).

Op. cit., ABA Standards, p. .

Redmount, "Psychological Tests for Selecting Jurors",

1957 5 Kansas Law Review. 391. See too, "Psychological

Tests and Standards of Competence for Selecting

Jurors", 1956, 65 Yale Law J. 531-542.
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Ibid., Redmount, p. 401.

Also by Singer and Barton at Columbia University.
See Broeder, D.W. "Voir Dire Examinations:

Empirical Study", 1965, 38 South Cal. L. Rev. 503.

An
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Yukon (1971) - Of the age of 21 or over.
- Canadian citizen or British subject.
- Able to speak and understand English.

North West - Of the age of 21 or over.
Territories - Canadian citizen or British subject.
(1974) - Able to speak and understand English or

French.
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Jury qualification requirements in Canadian provinces
are considerably different than those in the United States
or England. The American Bar Association standards for
trial by jury,? as recommended by the Advisory Commitﬁee on
the Criminal Trial, say that -- "The names of those persons
who may be called for jury service should be selected at
random from sources which will furnish a representative
cross-section of the community". Canadian laws by and large
have long met the standard. This ideal has only recently
been achieved in England. While American law probably now
meets the standard, its compliance is also only recent. The
fight by Negros to be registered as voters and the proce-
dures which permitted key men to make selections of people
to comprise the array and the selection of middle-class,
blue-ribbon juries were two of the signs of the shortcomings
of the American law prior to the drafting and adoption of

the American Bar Association standards.,

The American Bar Association Standards8 declare the
purpose of the standards relating to juror qualifications to

be:

(a) to promote the cross-section character of juries;
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(b) to ensure that those who serve as jurors are
capable of performing competently;

(c) to prevent arbitrary exclusion of persons from
jury serwvice; and,

(d) to protect persons from undue burdens from jury
service.

The American Bar Association Standards go on to des-
cribe how, through questionnaire or interview, the court
official is to determine the qualifications of prospective
jurors and disqualify those not meeting the minimum require-
ments. It suggests the following criteria to determine
whether or not a prospective juror qualifies for service:

i) inability to read, write, speak and understand the

English language;

ii) incapacity, by reason of mental or physical
infirmity, to render efficient jury service;

iii) failure to meet reasonable requirements concerning
citizenship, residence, or age; and,

iv) pending charge or conviction of a felony or a crime
involving moral turpitude.

Prospective jurors may be excused from jury service on

the basis of clearly stated grounds for exemption, such as:

i) that the person has previously serviced as a juror
within a specified period of time; or,
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ii) that the person is actively engaged in one of a
limited number of specifically identified critical

occupations.

The Court may excuse other persons upon a showing of undue

hardship or extreme inconvenience.

In England in 1965 the Morris Committee report on
trial by ijury stated that a property qualification in
England excluded many males, most females, and all members
of families of those eligible. The Committee9 recommended
that the basic qualification "be citizenship as evidenced by
inclusion in the register as a parliamentary elector,
between the ages of twenty-onel0 and sixty-fivell with an
ability to "read, write and understand English without dif-
ficulty"l2 and with a residence requirement in the country

for five years.13

In Canada, because qualification for jury service is
determined by provincial legislation or territorialerdi—
nance, procedure varies from jurisdiction to jurisdiction.
Nevertheless, there are several general points that can be
noted about the provincial provisions for qualification:

1) The minimum age for service by a juror varies from
province to province depending upon the age of major-
ity in the particular province. Merely for the sake

of consistency, the minimum age should be the same
nationally.
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3)

4)

5)

6)
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The maximum age for service varies from the province
to province. Some provinces have an age limit of 65,
but there are many people in the community beyond age
65 who are capable of making a material contribution
to trial by jury.

Several provinces have property requirements. These
requirements, minimal as they may be, are unnecessary.

Most provinces have residence requirements. The resi-
dence requirements of some provinces are probably
unnecessary because the ability of a person to con-
tribute to a just verdict seldom depends on where he
lives.

Landed immigrants are not permitted to serve on
juries. Consideration should be given to permitting
landed immigrants to take part in jury service. Basic
requirements such as an inability to understand, read
and write English or French will disqualify those
landed immigrants who can't adequately perform their
functions as a juror. The only real drawback to
extending the privilege of Jjury service to landed
immigrants is the fact that no accurate or recent
information is kept on their location, educational
level or language capabilities. However, legislation
could be enacted to the effect that any person ful-
filling the qualifications of jury service and so
desiring to be included for jury duty could notify the
Mayor, Reeve or Clerk of each municipality to allow
these first selectors of jurors to consider their
names at the appropriate time.l4

Under the present jury selection procedures in many
provinces, people otherwise eligible are excluded from
service for two reasons. First, a number of municipal
officials who have a legal obligation to file with the
sheriff lists of voters from their municipalities fail
to do so and nothing is done to require them to do
so,15 Second, in unorganized territories, as in the
case of Indians 1living on reserves, there is, except
in Manitoba,l6 no procedure contained in provincial
legislation for getting the names of the inhabitants
to the sheriff for inclusion in the lists of jurors.
This situation has been created by the neglect of
municipal officials and the inadequacy of prov1nc1al
legislation and should be remedied.
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3. Disqualification and Exemption

As well as established qualifications for jury ser-
vice, laws spell out certain disqualifications and exemp-
tions from service. Chart No. I contains a comparison of
disqualifications, province by province. Chart No. II con-

tains a comparison of exemptions, province by province.

There are three specific problems with the exemptions
and disqualifications: the confusion between the terms; the
lack of uniformity among the provinces; and, the multi-

farious categories of exemption and disqualification.
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CHART 1

Disqualifications

persons not qualified under this Act;

members of the Privy Council, Senate or House of
Commons, Canada;

members of the executive council of the Provincial
government;

officers of the court;

lawyers;

peace officers;

firemen;

persons mentally ill;

persons who do not speak the language that will be
used in the trial;

persons charged or convicted of a criminal act but
not pardoned;

consorts of disqualified persons;

consorts of judges;

persons not Canadian citizens;

persons not residents in the Province;

persons under the age of majority;

judges;

magistrates;

justices of the peace;

sheriffs or sheriff's officers;

gaolers;

employees of federal Department of Justice or Ministry
of the Solicitor General;

employees of provincial Department of Justice;
spouses of 5, 6, 16, 17, 18, 19 and 20;

spouses of 21 and 22;

persons with physical ailment, incompatible;
students-at-law;

physicians, veterinary surgeons, coroners;

spouses of 26 and 27;

clergy;

witnesses;

persons in religious community;

persons ineligible through previous jury service;
persons over maximum age,
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CHART 1II

Exemptions

Members of the Privy Council, or of the Senate, or of

the House of Commons of Canada;

members and officers of the Legislative Assembly;
salaried officials and employees of government

Canada;

salaried officials and employees of government of

province;

mayors, reeves, councillors and employees of

municipality;

sheriffs and sheriff's officers;

constables and peace officers;

baliffs;

officers of court of justice;

members of the R.C.M.P,;

magistrates;

justices of the peace;

coroners;

judges;

firemen;

professors and school teachers;

clergy;

people employed in maintaining utilities;

physicians-surgeons;

dentists;

nurses;

chemists and druggists;

optometrists;

chiropractors;

osteopaths;

X-ray technicians;

orderlies;

lab technicians;

physiotherapists;

barristers, solicitors and students-of-law;

editors, reporters and publishers;

ferry and tugboat operators;

postmasters;

mail-carriers;

railway workers and operators;

bus operators;

of
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37. pilots and others related to aircraft flight;

38. radio or telegraph operators;

39. telephone operators;

40. millers;

41. employees of the Canadian Armed Forces;

42, managers, clerks and cashiers of banks;

43, chartered accountants;

44. undertakers;

45, mental or physical infirmity, incompatible;

46. woman claiming one year exemption;

47. farmers between April 1 and October 31;

48, women living in convent;

49, gaolers;

50. Mennonites;

51. spouses of 6, 7, 8, 9, 11, 12, 13, 14 and 49;

52, secretaries of the Governor-~-General or the
Lieutenant-Governor;

53. probation officers and social workers;

54. consuls;

55. land surveyors;

56. customs and revenue officers;

57. Lieutenant-Governor;

58. members of a jury committee;

59, person caring for one who is infirm, aged or
mentally incompetent;

60. lighthouse keepers;

6l. persons not within statutory age;

62, domestic or other obligations at judge's discretion;

63. persons exempt through previous jury service.
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First, the confusion between the terms disqualifica-
tion and exemption. Normally, it would seem that those pro-
visions listed under disqualifications would mean complete
bar to service while a potential juror can refuse to serve
if his status is one enumerated under the exemption provi-
sions, In reality, however, although lawyers and police
officers should, because they are only exempt from service,
be able to serve as jurors if they wish, they are, in
reality, treated as disqualified. The reason, it seems, is
that although the court is, by the legislation, usually
given the duty of deciding who is ineligible or exempt from
service, the judge will leave the decision to the local
sheriff since it is the sheriff who is in closest contact
with the prospective jurors. One unfortunate result of this
is that the sheriffs are generally reluctant to leave with
the individual who falls into the exempt category the deci-
sion as to whether or not that individual desires to serve.
Instead, the sheriffs will generally treat that person as
disqualified. In terms of practical effect, then, there is

no difference between disqualifications and exemptions.

Second, the lack of uniformity in the provincial pro-

visions for exemptions and disqualifications. For example,
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what are disqualifications in Manitoba and Ontario are
merely exemptions in the other provinces and in the terri-
tories. In fact, in the area of disqualification, the only
consistency throughout the country is the fact that those
who have had previous criminal convictions are prohibited
from serving. Even in this area, the procedure changes from
province to province as to time limits on this disqualifica-

tion.

Finally, there are far too many categories of exemp-

tion, some of which are no longer defensible as legitimate
categories for excusal. It is probably the case that if
trial by jury is to reflect the views of a cross-section of
the community there should be no categories of disqualifica-
tion or exemption other than for cases of physical or mental

disability or some special hardship to the juror.

Just what constitutes hardship will, of course, depend
on the circumstances of the case and will be subject to some
kind of subjective decision. It is clear from Chart II that
the court can excuse jurors in Quebec, British Columbia,
Manitoba, Nova Scotia, Yukon and North West Territories.l”

Without doubt, some sheriffs' officers in Manitoba and
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British Columbia de facto have assumed the power to excuse
jurors when it appears their situation warrants it. There
are numerous incidents where an officer had excused persons
served with a summons for various reasons: in one instance
because the person served suffered from a prostate condi-
tion; in one because he was thereupon recognized as a
person having a criminal record; in one where it became
apparent that the municipal clerk had mistaken one particu-
lar man for his retarded brother; in one because of an

apparent lack of knowledge of the English language.

The sheriff or other 1local official is really in the
best position to assess whether a candidate for Jjury service
is disqualified or exempt. With one restriction, it is best
that this function be officially allocated to the sheriff
through legislation. The restriction is that, should the
categories of exemption and disqualification remain, the
sheriffs be informed as to how to assess each category
according to the circumstances of the candidate and no
longer arbitrarily exclude those from service who fall into

the exempt category.

This need to educate sheriffs as to how to interpret

the jury selection sections of the provincial legislation
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extends regardless as to whether they are given the role
officially through legislation or unofficially by the court.
Besides learning to distinguish the categories of exemption
and disqualification, the sheriffs should learn how to apply
properly the provisions that make a candidate ineligible if
certain characteristics he or she posesses are incompatible
with service as a juror. If, for example, the provincial
legislation stipulates that a person is ineligible to serve
when that person has a physical handicap incompatible with
service as a juror, the sheriff should be careful not to
exclude that person from an opportunity to serve if the
physical impairment is not incompatible with service. The
fact that a person is an amputee, for instance, isn't neces-
sarily any indication that he or she will not be able to

perform properly his or her function as a juror.

The out-of-court selection process will determine the
names, . of ‘those -in. the: community. who. have been randomly
‘selécted .and who are eligible to serve. From this pool  the
-sheriff will make -up: enough jury panels. for the. trials that
will be held in that particular judiciglwdistrictkip the
coming year. The sheriff will then determine how many
prospective: jurors: are .needed on._a particular panel. His

!-’r,??‘:,__ B PR . . 3. ~ "
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decision will depend con several factors such as the kind of
case that is to be heard and the particular district it is
being heard in. As such, not all those who are selected in
the out-of-court process will actually be called for ser-

vice.

III. In-Court Selection

Once a given panel is made for a particular trial,
another process of selection, the in-court selection
process, will determine which members of the panel will
actually serve on the trial. While the out-of-court process
is governed by provincial law, the in-court selection is

determined by the Criminal Code of Canada.

1. Background

In its early days of development, jurors brought a
verdict according to their personal knowledge of the matter
in dispute.l8 For example, in one case during the reign of
Charles II, 1660-96, the accused objected to a juror "on the

ground that he was on terms of friendship with the prose-

cutor".l9 North, LCJ replied:
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"And do you challenge a juryman because he it supposed
to know something of the matter? For that reason the
juries are called from the neighbourhood, because they
should not be wholly strangers to the fact."

Accordingly, for many years it was held that jurors'
private knowledge of the matter in dispute could influence
their verdict "as much as the oral and written evidence
which was produced in Court". It was even the case that a
verdict could be given on this ground alone although no evi-
dence was adduced at trial.20 The practice even went so far
as to allow a jury to render a verdict contrary to the
weight of the evidence adduced.2l This practice of permit-
ting jurors to decide a verdict on their own knowledge of
the circumstances of the case appears to have coincided with
and lasted as long as the procedure of attaints -- a further
hearing where if it was found that the first jury's verdict
was wrong, its members were severely punished.32 In time,
as attaints fell into disuse and new trials were ordered,
juries were prohibited from deciding on a verdict according
to their own knowledge of the event.33 Today, personal
knowledge of circumstances of a case is usually ground for

challenge for cause.34

When the jury system in England was still in its

infancy, a challenge to the constitution of the jury could
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be made on the ground that the jury was not composed of hun-
dredors of the district where the cause of action arose.3>
In 1585, Stat. 27 Eliz. ch. 6 provided that it was suffi-
cient if two hundredors were on the Jjury. Subsequently, 6
George IV ch. 50 (1826) provided that jurors need only be

good and lawful men of the body of the country.26

Historically, objections to the list of prospective
jurors was made on the basis of the jury list only. In
civil trials, both defence and prosecution were given the
list of names of jurors on the panel immediately when the
return was made, well in advance of trial. In criminal
felony cases, however, the list was not available to the
accused except by indulgence of the court. Only after he
had entered a plea was a copy of the names of the jurors
given to the defence and only if he so requested. 1In 1709,
by Statute 7 Anne c. 21, the list, including professions and

places of abode, was provided to the accused in treason

cases only.27 As late as 1848 in R. v. Dowling,28 Erle,

C.J. refused to expand the categories and this no doubt
explains section 532(1)(c) of the Criminal Code being

restricted to treason cases.
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Challenge for cause has its roots in seventeenth cen-
tury England. Section 567(1) of the Criminal Code outlines
the grounds for challenge for cause. Only subsections (a)
and (e) of that section do not correspond with the histori-
cal common law grounds as delineated by Chief Justice Coke
of England in the seventeenth century. Also, the common law
had one ground that the Criminal Code does not consider.
The following table compares the present day provisions for

challenge for cause with their historical roots.29

Apart from challenges for cause, an accused man was

entitled to a peremptory challenge in treason cases.
Blackstone explains why English law allowed this provision
"full of tenderness and humanity to prisoners": "...eVery
one must be sensible what sudden impressions and unaccount-
able prejudices we are apt to conceive upon the bare looks
and gestures of another, and how necessary it is that a
prisoner (when put to defend his life) should have a good
opinion of his jury, the want of which might totally discon-
cert him, the law wills not that he should be tried by any
one man against whom he has conceived a prejudice, even
without being able to assign a reason for such his dis-

like" .30
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Table 2

Criminal Code Provisions

Historical Common Law Provision

567(1)

(a) The name of a juror
does not appear on the
panel, but no misnomer or
misdescription is a ground
of challenge where it
appears to the court that
the description given on
the panel sufficiently
designates the person
referred to;

(b) a juror is not
indifferent between the
Queen and the accused;

(c) a juror has been
convicted of an offence
for which he was sentenced

to death or to a term of
imprisonment exceeding
twelve months;

(d) a juror is an
alien; or

(e) a juror is physi-
cally unable to perform
properly the duties of a
juror.

Propter affectum

Pfopter delictum - in that the
conviction affects the juror's
credit and renders him infamous.

Propter defectum - in that the
juror is incompetent or lacking
sufficient estate.

Propter honoris respectum - as

where a lord of parliament is
empanelled on a jury.
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At first the Crown had an unlimited number of peremp-
tory challenges. This right was totally erased by (1305) 33
Edw I, Sec. 4 because of the mischief "to the subject tend-
ing to infinite delays and danger".3l Where sentence of
death was possible, 35 peremptory challenges were allowed.
By Stat. 22 Hen. VIII, c. 14 (1531), 20 were allowed in
murder, felony and petty treason.32 By Stat. 1 and 2 Phil
and Mary c. 10 (1555), the earlier position was revived. By
6 Geo., IV c. 50 (1826), it was reduced again to 20 for
murder and felony. To balance the rights in this regard,
however, the Crown was allowed to stand aside any number of
prospective jurors until the panel was used up. If the
panel was used up and twelve jurors had not been chosen,
those stood aside would, in order, be called again. If a
juror was called a second time, the Crown could only chal-
lenge for cause.33 It had no peremptory challenge. This
provision was included in Mr. Justice Stephen's draft code,
the forerunner of our present Criminal Code and, with few
changes,34 has come to be section 570(l) of the present day

Criminal Code.35

2., Peremptory Challenge and Stand Aside

Although peremptory challenges of a prospective juror

are normally thought of as a right ascribed to the defence,
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the Crown too has a limited right to have jurors dismissed
without cause. Further, the Crown also has the right to
stand jurors aside almost without restriction. Originally,
the purpose of these procedures was to expose jurors not
qualified to serve and those who bore some real or appre-
hended partiality. The respective rights of Crown and
defence in relation to peremptory challenge and stand aside

are set out in Table 3,36

TABLE 3

Peremptory Challenge and Stand Aside

Offence punishable More than five Five years
with death year maximum or less

Each accused
has 20 12 4

4 plus 48 stand 4 plus 48 stand 4 plus 48
Crown has asides asides stand asides

There is a question whether this kind of challenge
should be continued. While the American Bar Association
Standards for Jury Trials suggest that the challenges
including stand asides, be retained as an integral way to
ensure the rights of the Crown and accused in securing an
impartial trial, the rationale does not really speak to the

ostensible purpose for the procedure in the first place.
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That peremptory challenges and stand asides are the most
efficacious vehicles for exposing the unqualified and biased

jurors are beliefs that require some re-thinking.

Should the concept of peremptory challenge be main-
tained, a more equitable arrangement should be attempted
than the present system. A possible solution is to abolish
the Crown's right to stand aside and give both defence and
Crown an equal number of peremptory challenges. The advant-
age the defence would have in joint trials could be limited

by some systematic formula.

3. Challenge for Cause

In theory, challenge for cause involves questioning
prospective jurors to see that they do not fall into one of
the classes outlined in subsection 567(1) of the Criminal
Code. Practically, however, the questioning is limited to
the issue of bias (567(l)(b)) because the other categories
for challenge =-- the name of the juror does not appear on
the panel (567(l)(a)); a juror has been convicted of an
offence (567(1)(c)); a juror is an alien (567(1)(d)); and,
physical incapability to serve (567(1)(e)) -- will have been

taken care of in the out-of-court selection process.
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The procedure for challenge for cause is outlined in
sections 568 and 569 of the Criminal Code. Each counsel is
given an opportunity to challenge jurors one by one. If
either the defence or Crown wish to challenge, the court may
require the challenge to be in writing. Two "“triers of
fact" will then decide if the challenge is valid. These
triers of fact will be either the last two sworn jurors or
if no jurors have yet been sworn the judge may appoint two

persons present for that purpose.37

In the absence of other evidence, the candidate can be
called and questioned.38 fThere is little restriction on the
questioning, although normally one cannot ask, "Are you
biased?". The procedure of questioning the prospective
juror is not used much in Canada, except in Ontario and
Quebec. The use in Ontario appears to be on the increase,
certainly in obscenity cases. In Quebec, challenges for
cause are quite common, often involving every candidate and
often initiated by simply saying "for cause" without any
more formality. The courts have granted even greater lati-
tude in the trials of Jacques Rose et al; so much so that
after Rose was excluded from the court room, the court

instructed the Crown to challenge each candidate for cause.




-432-

(See Appendix C for American Law Institute's suggested

grounds for challenge for cause.)

Montreal has a unique procedure in regard to challenge
for cause., At the opening of the Assize, Crown Counsel
questions all candidates about their qualification to serve.
The transcript can then be made available to defence counsel
who then has more to work with than the name, address and

occupation as set out in the list of jurors.

014 English cases restricted the right to question the
candidate until some evidence of bias was led.39 Further,
the questions had to be direct.40 These cases are not
applicable in Canada because the English cases are premised
on a regquirement that the cause be assigned with great
particularity -- the allegation must be specific. An alle-
gation that the candidate is not indifferent is insuf-
ficient4l whereas in Canada it is sufficient to frame the
challenge within the general wording of s. 567 without being
more specific.42 However, even in Canada there must be some

evidence of how the candidate is not indifferent.

The charge to the triers of the issue in Richard v.

The Queen,43 provides a good indication of the English pro-

cedure:
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"You gentlemen are to determine whether or not the
witness, Mr. English, stands indifferent, that is,
that he is impartial, that he could give a fair deci-
sion on the evidence in the case, and you have heard
what he has to say. Now you Yentlemen have to de- |
cide."

This charge leaves it to the common sense of the triers to
decide whether or not indifference exists. Because it is
essential that all members of the jury be impartial, it
would be useful to devise a practical procedure that would

provide a right of appeal from the rejection of a challenge

for cause.

A safeguard may already exist if the accused or the
Crown can challenge peremptorily or stand aside a juror

after a challenge for cause has failed. In R. v. Ward, the

Ontario Court of Appeal said that a peremptory challenge or
stand aside could be used after an unsuccessful challenge

for cause. The Quebec Court of Appeal agreed in Palomba v.

The Queen.44

It seems clear that:
l. at common law if challenge for cause was denied,
the other procedures to reject a candidate were available;

2. prior to the enactment of the first Criminal Code
in 1892, Canadian law adopted the common law on the point;
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3. the common law position would be applicable today
except to the extent that the Criminal Code alters it;

4. until 1973 the bulk of writers and judges assumed
that the common law position was applicable;

5. under the Criminal Code an accused has a right to a
peremptory challenge and also a challenge for cause;

6. under the Criminal Code the Crown has a right to a

peremptory challenge, a challenge for cause and also to a
stand aside.

Have Sections 562, 563, 567 and 569 that deal with
peremptory challenges by accused, challenge by the
prosecutor, challenge for cause and other grounds for
challenge respectively altered the common law position?
This question becomes particularly relevant in light of the
wording'of sub-section 567(3) of the Criminal Code which
states:

"Where the finding ... is the ground of challenge is

not true, the juror shall be sworn, but if the finding

is that the ground of challenge is true, the juror
shall not be sworn."

The problem, of course, is that a literal reading of
that section, especially with reference to the word "shall"
is inconsistent with sub-section 563(3) in that the dominant
part of that sub-section envisages further rejection pro-
cedures taking place after challenge for cause is denied.

Sub-section 563(3) states:
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563(3) - "The accused may be called upon to declare
whether he challenges a juror ... for cause before the
prosecutor is called wupon to declare whether he
requires the juror to stand by, or challenges him
peremptorily ...".

Three things can be noted about this sub-section as it

_compares with sub-section 567(3):

1. The sub-section contemplates a rejection being made
by the Crown of a juror (whether by peremptory challenge or
stand aside) after defence has challenged for cause and
lost.

2. If Parliament had intended to qualify Crown coun-
sel's follow-up right of rejection, it could have said so at
the conclusion of ss. 563(3).

3. If ss. 563(3) contemplates a follow-up rejection by
the Crown, the literal construction of ss. 569(3) is wrong.

Canadian law should expressly allow a peremptory chal-
lenge to the defence if the challenge for cause fails.
Moreover, there is no reason to deprive the Crown of its
right of rejection because of an unsuccessful challenge for

cause exercised by the defence.

One final area of concern in challenge for cause may
lie in the application of paragraph 567(1)(b) which states;

"A prosecutor or an accused is entitled to any number

of challenges on the ground that a juror is not indif-
ferent between the Queen and the accused."
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When is a potential juror "not indifferent between the
Queen and the accused"? Today, many criminal trials are
based on a community incident that has attracted the close
attention of the media. Take, for example, the recent
‘Toronto case of the "shoe-shine boy slaying”. Is it pos-
sible in cases of this nature to draw an indifferent Jjury

from the community?

Indifference between the Queen and subject in Canada
today probably means that the jury candidate has not arrived

at a conclusion with respect to any matter in issue in the

case. (For a summary of the case law, see Appendix B.)
Mere reading of newspaper reports without reaching a conclu-
sion might leave a candidate indifferent., Personal know-
ledge of a relevant fact might be cause for challenge.
Forming a firm conclusion by reading newspaper accounts

should be cause for challenge.

4. Other Selection Procedures

a) Struck Jury

Apart from the procedures already discussed, there is

another procedure employed in some American States for
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selection of jurors. The system of struck jurors has its
roots in common law.46 A statute of George II (1722-1760)
enacts with respect to special juries that the court could
"appoint a jury to be struck before the proper officer of
the court where the cause is depending in such manner as
special juries have been and are usually struck in such

courts respectively upon trials at bar had in said courts".

By this procedure both sides alternatively delete
names from the list of jurors (say a list of 48) until the
required number (24 at common law; 12 in Alabama) is

reached. These are then summoned to appear.47

White, J. in Swain v. State of Alabama, said of struck

juries:

"Since striking a jury allowed both sides a greater
number of challenges and an opportunity to become
familiar with the entire venire list, it was deemed an
effective means of obtaining more impartial and better
qualified jurors. Accordingly, it was used in causes
of "great nicety" or "where the sheriff (responsible
for the jury list) was suspected of partialiity". It
is available in many States for both civil and crimi-
nal cases. The Alabama system adheres to the common-~
law form, except that the veniremen are drawn from the
regular jury list, are summoned to court before strik-
ing begins and the striking continues until 12 rather
than 24 remain., It was adopted as a fairer system to
the defendant and prosecutor and a more efficacious,
quicker way to obtain an impartial jury satisfactory
to the parties."
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Before Canada can adopt a system of struck juries, if
it is indeed a desirable system, the procedure for disclos-
ing to counsel information about the prospective jurors
needs much attention. A uniform system of disclosure is
needed across the country to replace the inadequate provi-

sions in the Criminal Code and provincial Acts.

Sub-section 532(c) of the Criminal Code allows that
the list bearing the name, address and occupation of each
jury candidate be given to counsel at least ten days before
the arraignment. The wording of thevsub-section, however,
limits the applicability of the provision to treason cases.
While the information about a jury candidate as provided as
a result of complying with ss. 532(c) of the Criminal Code
is grossly inadequate in itself to allow counsel to assess
jurors, it should nevertheless be broadened to apply in all

cases.

Legislation in two provinces has touched on the sub-
ject of disclosure of jury lists. Section 22 of the Jury
Act of Ontario (1974) permits inspection of the jury list
and a copy can be obtained in exchange for payment of two

dollars in both civil and criminal cases. The disclosure
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can be made only within ten days of the sitting of the
court. The same provision exists in Manitoba by section 52

of the Jury Act but expressly applies in civil cases only.

b) Voir Dires

Much has been written about the use of the voir dire
in the United States. No doubt it helps determine who is
unfit and who is unbiased. Abused and unchecked (it is
abused), great time can be spent as counsel try to indoc-
trinate jurors to their views.

"Hypnotic suggestive techniques enable us to change

the minds of the prospective jurors who have preju-

dices against us and influence those who are as yet
undecided to vote in our favour."4

It is questionable whether our system can tolerate the delay

which is the price of this luxury.

The voir dire can take various forms:
a) entirely conducted by counsel,
b) conducted by counsel under control by the Court,

c) entirely conducted by the Court,
d) conducted by the Court and supplemented by counsel,

Type (c) will be shorter than (b);49 but might provide for a

be less than adequate50 outcome although opinion varies on
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this. The time it takes to conduct a voir dire also varies
according to place and case. Sometimes a voir dire will be
completed in an hour, sometimes the process will take

several days.

According to the American Bar Association Standards
for Jury Trials, the main purpose of the voir dire is not to
challenge the array but to discover "bases for challenge for
cause and for the purpose of gaining knowledge to enable an

intelligent exercise of peremptory challenges".

If a satisfactory procedure could be found to help
counsel spot the unqualified and biased, the need for some-
thing like a voir dire might be diminished. The solution to

the problem may lie in the use of questionnaires.

In 1966, the Canadian Bar Association passed a resolu-
tion as set out in Appendix D. Devised by Frank Muldoon,
Q.C., now Chairman of the Law Reform Commission of Canada,
the resolution was accompanied by a suggested questionnaire
(see Appendix E). This procedure provides a relatively
simple and useful basis for spotting the biased. (For ques-

tionnaires in use in other jurisdictions, see Appendix F.)
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Whatever the deficiencies of questionnaires, it must be pos-
sible to meet the needs now served in the United States by

voir dires by having prospective jurors complete a simple

form.

Recent developments have been made in the United
States towards a more sophisticated method of juror selec-

tion. Some states now use psychological tests for selection
of jurors. Redmount, an American writer, explains how the

system works in three California counties:

"In San Francisco County, the potential juror is
required to select the correct synonym for twenty-five
legal terms, picking one of four choices for each
term. In San Diego County, an oral true-false test is
used to measure a prospective juror's response to
hypothetical trial problems. In Los Angeles County,
the jury aspirant is given a three-part examination,
one part requiring him to follow explicit directions
in a test situation, another part assessing his
ability to understand sample jury instructions, and a
third part testing his recall from a brief movie of an
accident scene shown to him, The Los Angeles pro-
cedure appears to be the most advanced psychg}ogical
approach yet used in the selection of jurors."

Redmount suggests533 testing of the following areas:
critical thinking ability, personality status, attitudinal
orientation, social perception, and knowledge of general

information about the institution of law. The results of
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such testing are far from clear, but together with studies

after the event, as was done in the Chicago Jury Project,54
some insight may be made available for future selection

procedures.,

Iv. Conclusion

This background paper was divided into two major
considerations in relation to how juries are comprised --
out-of-court selection and in-court selection. Rather than
drawing multifarious conclusions on these two aspects of
jury selection procedure, it would be more appropriate at
this point to make some observations based on the research

from which recommendations might proceed.

The section of this paper relating to out-of-court
selection procedures was divided into a discussion on quali-
fications for service and a discussion on disqualifications
and exemptions from service. Several main problems were

noted within the law relating to juror qualification:

1. There are some difficulties with the rationale for

maintaining property and residence requirements for jury
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service, For example, the relationship between whether a
candidate owns land in the judicial district in which the
case is being heard and his or her ability to render a just
and fair verdict is problematic. In the same vein, it is
difficult to see why landed immigrants who would otherwise
qualify for jury service are prevented from doing so on the

basis of their status as landed immigrants.

2, There has been some problem in the past in almost all
provinces and territories in trying to produce a complete
jury list., While part of the problem is caused by inade-
quate voters lists or directories, part of the problem also
lies in inadequate legislation. The legislative inadequacy
lies in its failure to compel officials to return the names

of all eligible jurors to the sheriff.

3. Generally, there is a problem caused by the lack of
uniformity across the country in legislation dealing with

juror qualification.

As to disqualification and exemption from service,

there are four points to note:
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1. The terms exemption and disqualification are confus-
ing. Many categories designated as exempt turn out in fact

to be considered as disqualified.

2. The categories of disqualified and exempt don't allow
for every situation where a person should not be compelled
to serve on a jury. For example, not all exemption provi-
sions in each province and territory allow for situations of

extreme hardship on the part of the prospective juror.

3. Many of the provisions for disqualification or exemp-
tion in the statutes or ordinances are no longer feasible as
reasons for not being eligible to serve on a jury. There is
no consistent or principle-oriented approach to deciding who

should be exempt or disqualified from service.

4, As in the provisions for qualifications for service,
the provincial and territorial provisions for disqualifica-

tion and exemption are not uniform across the country.

The second part of this paper dealt with the selection
of those from the list of jurors that would constitute the
actual jury. Several points were noted about the various

areas that constitute the in-court selection process:
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1. There seems to be no particular reason for the discre-
pancy in peremptory challenges allowed to the defence and
Crown. As such it is incongruous that the Crown should
be allowed forty-eight stand asides while the defence has

none.

2. There is a marked confusion arising from the provi-
sions of the Criminal Code as to the right of counsel to

challenge peremptorily after a challenge for cause is lost.

3. There is an obvious gap in pre-screening procedures
that could be remedied by the use of simple questionnaires
that would require the prospective juror to produce the type
of information that would immediately indicate whether or

not he or she is a viable candidate for that particular

jury.
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Appendix A

The following is a brief summary of the procedures for

selection of jurors province by province.

Section 9 of the British Columbia Act imposes a duty
upon the sheriff to impanel a sufficient number of jurors
from the Provincial Voters List as supplied by the Regis-
trars of Voters of the various éounties. Names are selected
at random from the lists, the number of names being left to
the sheriff. The qualification to be a voter is that one be
over the age of nineteen, and provided that one meets the
citizenship and residence requirements, no one is excluded.
It follows that Indians and Doukhobors are eligible for ser-
vice as jurors, although apparently by choice the Doukhobors

do not participate.

Section 9 of the Alberta Statute imposes a duty upon
the sheriff to compile a 1list of persons liable to be
returned as jurors. The sheriff looks to the lists of elec-
tors, to assessment rolls and to "all other public papers".
The clerk makes up ballots from the 1list containing 1,000

names from Calgary and Edmonton and 200 names from all other
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places and draws the required numbers. Provided that a per-
son is nineteen and meets the residence requirements, he is
entitled to be registered as an elector. As in other provin-

ces, assessment rolls are based upon the value of property.

Section 8 of the Saskatchewan Act imposes a duty on
the sheriff to compile a list of at least 150 persons liable
to serve as jurors. The sheriff has access to the assess-
ment rolls and all other public papers. The sheriff turns
the list over to the local registrar who gives the list to

the judge, who selects therefrom between 24 and 48 names.

The Manitoba Act divides the selection process into
two parts. The first selectors are comprised of the Mayor,
Reeve, and Clerk and the Reserve Chief and Band Manager take
part as well. The first selectors select from the latest
revised and certified list of electors for the municipality,
the names of persons qualified and liable to serve as
jurors. They make use of the municipal election list. They
pick 1/20 of the list, using names of persons who are, from
the integrity of their character, the soundness of their
judgment and the extent of their information, the most dis-

creet and competent for the performance of the duties of




-448-

jurors. The Board of final selectors is comprised of a
judge, sheriff, and prothonotary. The Board draws ballots.
Depending on the district, either 500 or 1,000 names are
drawn and the final selectors make the same character
assessment as outlined for the first selectors. As each
person is selected, the name, address and occupation of such

person is entered on the jury roll.

By Section 5 of the Ontario Act, a sheriff determines
the number of jurors required for each court in his county.

The Director of Assessment picks the names of as many Jjurors

as are required from the information obtained in the most
recent census of the county. The Director of Assessment
mails a notice to the prospective jurors to be returned to
the sheriff. The sheriff then enters the names of the

eligible jurors on the jury roll.

In Quebec, the sheriff receives the electoral lists
from the returning officer annually and from these lists can
extract 150 names that will constitute the jury panel.
Those 150 names are selected by drawing numbers and in each
municipality in the sheriff's district, the name on the list
that corresponds to the number drawn will designate the per-

son required for the panel. If the trial is to be conducted
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in one language only, the sheriff must ensure that only
jurors of that language constitute the panel. If the trial
is to be conducted in both official languages, the panel

must consist of an equal amount of jurors of each language.

By the New Brunswick statute, a Jury Board is estab-
lished, comprised of a county court judge or clerk as chair-
man, a sheriff and a'person designated by the Minister of
Municipal Affairs. The Jury Board prepares a list making
use of the provincial electors voting list. The Jury Board
uses a procedure of random selection and lists the names in
alphabetical order. Those on the 1list are notified by
letter permitting them to apply for exemption. Thirty-one

of the eligible jurors are chosen by lot by the Jury Board

to constitute the petit jury.

By the Nova Scotia statute, a jury committee includes
municipal representatives. From the municipal tax rolls the
committee selects by random choice the names of a number of
persons qualified and liable to serve, The jury officer,
usually the prothonotary, is a member of the committee and
presents the list to a judge. The judge selects at random
from the jury list the names of such number of persons as he

directs.
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By the Prince Edward Island Act, the sheriff returns
to the prothonotary two 1lists, one comprised of the names
and places of residence of 350 persons selected by him and
qualified-to serve. From that list the prothonotary draws
48 names. When asked how the 1list was assembled, the
sheriff replied, "We select a jury list from all over the
county. As we travel over the county serving papers we talk
to a lot of people and from talking to them, we select our
jury people". It appears that a rather folksy and informal

procedure exists in this Province.

By section 54 of the Newfoundland Act, a magistrate
makes out a list of all persons qualified and arranges that
list alphabetically. The procedure for choosing the jury
list is similar to that of P.E.I. He delivers that list to

the sheriff.

By virtue of the Yukon Ordinance, the sheriff |is
required to compile a list of forty-eight persons qualified
to serve. He is supposed to look to municipal voters lists,
assessment rolls and other public documents. In practice he
looks to the local city directory and the telephone book,

because, he says, many qualified persons do not appear on
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the other lists. The custodian of each such record fur-
nishes the sheriff with information as to the qualifications
of each such person. The sheriff sends the 1list to the
clerk, who determines the number required to constitute a
panel and prepares a card for each name on the list. The
sheriff then draws the number of names required as deter-

mined by the clerk.

In the North West Territories, the sheriff compiles a
list of at least forty-eight persons, with names, addresses,
occupations, and a statement as to whether the person speaks
French, English or both. Thé sheriff has access to muni-
cipal voters lists and assessment records. He gives the
lists to the clerk. The clerk decides the number required
and prepares cards with respect to each name and makes two
separate groups, one for French-speaking people and one for
English—speaking. The sheriff draws lots as is done in *he

Yukon Territories.
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Appendix B

Canadian decisions can be catalogued as follows:

1.

Held to be not indifferent and cause existed:

R. v. Whelan (1868), 28 UCQOB2 -~ where a juror had said
that if he were on accused's jury he would hang him.

R. v. Dowey (1869), 1 P.E.I. 291 Tremeear, 6th Ed.
page 954, - where candidate was a member of the grand
jury which found the indictment or took part in a
verdict at the first trial.

R. v. Rasmussen (1935), 62 CCC 217 - where the

candidate is related to one party, on appeal, appeal
dismissed because verdict was just.

Held to be indifferent and cause did not exist:

R. v. Bureau (1931), 13 Can. Abr. 1338. Members of
the jury may have read and spoken about the first
trial undergone by accused and had doubtless formed
opinions on the question of his guilt, but declared
themselves resolved to put aside such opinion and to
decide solely in accordance with the evidence adduced
before them.

R. v, Carlin No. 1 (1903), 6 CCC 365. Juror made

remarks prior to trial "that if he were selected as a
juror he would send the accused to jail", the remark
not being known to the defence until after the juror
was sworn and the court being satisfied that the
verdict was just.

Richard v. The Queen, (1957) 31 CR 340. After verdict

on a retrial appeal was based facts that 37 of 68
jurors challenged and held to be indifferent had in
examination by chief said that their mind was made up
against the accused, but in cross-examination by Crown
counsel said they were prepared to listen to all of
the evidence and to give a verdict according to the
evidence.
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R. v. Fred MacTemple (1935), 64 CCC 1ll. Members of

jury had been members of jury which had a short time
before convicted accused's father of murder on the

same facts. Evidence of guilt was clear and uncontra-
dicted.
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Appendix C
The ALI Code provides:

A challenge for cause to an individual juror may be
made only on the ground:

(a) That the juror has not the qualifications re-
quired by law.

(b) That the juror is of unsound mind or has such

defect in any organ of the body as renders him
incapable of performing duties of a jury.

(c) That the juror entertains such conscientious con-

victions as would preclude his finding the defendant
guilty.

(d) That the juror served on the grand jury which
found the indictment or on a coroner's jury which

inquired into the death of a person whose death is the
subject of the indictment or information.

(e) That the juror served on a jury formerly sworn to
try the defendant on the same charge.

(£) That the juror served on a jury which has tried
another person for the offence charged in the indict-
ment or information.

(9) That the juror served as a Jjuror in a civil
action brought against the defendant for the act
charged as an offence.

(h) That the juror is a party adverse to the defen-
dant in a civil action, or has complained against or
been accused by him in a criminal prosecution.

(i) That the juror is related by blood or marriage
within the fourth degree to the defendant or to the
person alleged to be injured by the offence charged or
on whose complaint the prosecution was instituted.

(j) That the juror has a state of mind in reference

to the cause or to the defendant or to the person
alleged to have been injured by the offence charged,
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or to the person on whose complaint the prosecution
was instituted, which will prevent him from acting
with impartiality; but the formation of an opinion or
impression regarding the guilt or innocence of the
defendant shall not of itself be sufficient ground of
challenge to a juror, if he declares, and the court is

satisfied, that he can render an impartial verdict
according to the evidence.

(k) That the juror was a witness either for the State
(Commonwealth or People) or the defendant on the pre-
liminary examination or before the grand jury or is to
be a witness for either party at the trial."

(page 68-69)
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Appendix D

Jurors Declarations
Criminal Justice

"WHEREAS the administration of justice demands
that jurors in criminal cases be actually in-
different as between the Crown and the accused;
and

WHEREAS it is virtually impossible for counsel
in such cases to ascertain whether a prospec-
tive juror be indifferent, in the absence of
direct - and often merely accidental -~ know-
ledge of bias; and

WHEREAS it is desirable, in the interests of
the administration of justice that the selec-
tion of trial juries be not unduly protracted
in the quest to ascertain bias, if any;

BE IT RESOLVED:

That the Canadian Bar Association recommends
that the Criminal Code be amended to provide
that each prospective juror shall complete a
form of declaration by answering in writing the
questions therein propounded."”

CARRIED

The above resolution forwarded to the Minister
of Justice on November 16, 1966. A copy of the
following schedule and a copy of the transcript
of the discussion on the resolution was also
forwarded to the Minister of Justice for infor-
mation only. Acknowledged by letter from the
Minister of Justice, November 22, 1966.

Re-submitted on 24_February 1970.
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Appendix D

NOTE

The proposed new Section 547A now 567A and schedule to
Part XVII attached hereto formed part of the resolu-
tion re jurors declarations as originally presented to
the 1966 Annual Meeting in Winnipeg but are NOT part
of the resolution on this subject as finally adopted
by the meeting. This is forwarded for information
only, as an indication of the sort of amendment con-

templated by the proponents of the resolution.

November 16, 1966 Secretary
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Appendix D

PROPOSED NEW SECTION 547A TO THE CRIMINAL CODE (NOW 567A)

547A(1) 1In this Section "clerk of the court" means

the person designated by the provisions of sub-section (2)
of Section 668 of this Act.

(2) Prior to any arraignment and trial for
which a panel of petit jurors have been returned, each juror
shall, with such assistance from the clerk of the court as
may be necessary, complete a form of declaration by answer-
ing in writing the questions therein and shall clarify or
add to his answers as the clerk of the court thinks neces-
sary for their clarity.

(3) Upon completion of the said declaration
with necessary clarifications and additions or alternations
as provided in sub-section (2), each juror shall attend upon
the clerk of the court to make his declaration as to the

truth of the contents and to sign the declaration, which
shall thereupon be attested by the clerk of the court.

(4) Where a juror is unable, for any reason to
make the answers or complete the declaration as required,
the clerk of the court shall assist such juror insofar as he
is able therein, and the clerk of the court, in such event,
shall at the foot of the declaration state the fact of such
assistance and state, insofar as he can perceive it, the
apparent reason for such juror's requiring such assistance.

(5) In any case where the clerk of the court,
through illness or absence cannot perform the duties des-
cribed in sub-sections (2) and (3) any notary public for the
place, who is indifferent between the Queen and the accused,
may perform the said duties.

(6) A true, legible, typewritten or photogra-
phic copy of each juror's declaration as duly completed in
accordance with the provisions of this Section shall there-
upon be supplied to (a) counsel for each accused (or if
none, to each accused personally) who is to be arraigned and
tried, and (b) to counsel for the prosecution.

(7) A prosecutor or an accused shall be en-
titled to use the said copies for the purposes of formulat-
ing any challenge, and as prima facie proof of the contents
of any such declaration, as provided in this Part.
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(8) The declaration form to be supplied each
juror for completion shall be in the form designated in the
schedule to this Part.

(9) Where the provisions of Sections 535 and
536 relating to mixed juries are applicable, each juror
shall be entitled to be supplied with a form of declaration
in either English or French at his choice and shall be
entitled to make his answers in the lanquage he has chosen.
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Appendix E
SCHEDULE TO PART XVII

Assize, 19

({place) (province)

The Queen vs.
Prosecution Counsel is:
Defence Counsel is:

The accused is charged with (the attempted murder of
and with the related

charges of assault causing bodily harm, and other
kinds of assault and with possession of a dangerous
weapon.)

I have/have not had any personal business, social or
(cross out the false expression)

professional relationship with the accused, the
alleged victim, or with either counsel. (If the juror
answers that he has any such relationship, answer
below with whom and what the relationship is.)

I have/have not a personal belief as to the guilt or
innocence

(cross out the false expression)

of the accused. (If the juror answers that he has
such belief, answer below what it is and how it
occurred.)
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The Queen vs.
Prosecution Counsel is:
Defence Counsel is:

The accused is charged with (theft
of a hydro pole from ).

I have/have not had any personal business, social or
(cross out the false expression)

professional relationship with the accused, the
alleged victim, or with either counsel. (If the juror
answers that he has any such relationship, answer
below with whom and what the relationship is.)

I have/have not a personal belief as to the guilt or
innocence

(cross out the false expression)

of the accused, (If the juror answers that he has
such belief, answer below what it is and how it
occurred.,)

The Queen vs.

Prosecution Counsel is:
Defence Counsel is:

The accused, is charged with (the
rape of and with related

charges o0f 1indecent assault, and other kinds of
assault.)
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I have/have not had any personal business, social or
(cross out the false expression)

professional relationship with the accused, the
alleged victim, or with either counsel. (If the juror
answers that he has any such relationship, answer
below with whom and what the relationship is.)

I have/have not a personal belief as to the guilt or

innocence
(cross out the false expression)
of the accused. (If the juror answers that he has

such belief, answer below what it is and how it
occurred.)

I believe that the crimes charged, if proved beyond
any reasonable doubt, ought to be punished

(a) according to law, or

(b) in the following manner:

I am/am not a Canadian citizen or subject of Her
Maj=sty, (cross out false expression)
Queen Elizabeth II.

I have made the answers herein conscientiously
believing them to be true and knowing them to be of the same
force and effect as if made under oath and pursuant to the
Canada Evidence Act.
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SOLEMNLY DECLARED before )

me at the of )
in the Province )
of , this )
day of r 19 ) (juror's signature)

(actual designation of the person
is clerk of the court pursuant
to Section 547A or notary pursuant

to sub-section 5 thereof)

(NOTE: It is a serious offence to make a false declaration.)
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Appendix F

In Texas, Judge Ellis has devised a procedure for com-

pletion of questionnaires aimed at the biased and unquali-
fied and distribution to counsel.

In Wyoming, a questionnaire aimed at the biased and
the unqualified is attached to each summons as served by the
sheriff. Copies are supplied to counsel.

In California, a questionnaire has been suggested.
(Jury Selection in California, 452-3, 5 Stanford Law Review,
268) .

In Delaware and Maryland, a questionnaire is in use.

In Vermont, there is a jury questionnaire form.

In The Chosen Ones, page 46-48, a form "for proper
investigation of a particular prospective juror" is set out.

In England two forms have been suggested:

1. In a "memorandum submitted by Justice to the
Departmental Committee on Jury Service", December, 1963, it
was recommended that candidates on service of summons be
given a questionnaire, to be returned completed within ten
days.

2. In April, 1965, the report of the Morris Committee
(Cmnd. 2627) recommended the use of the questionnaire.
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ENDNOTES

A variety of sources were consulted, including the
authorities referred to in the Jury Process; a Biblio-
graphy, The American Judicature Society, a 1large
number of English, Canadian and American books, Par-
liamentary Debates, reports, texts and Statutes.
Further, correspondence was carried out with a Sheriff
in a large centre in each province, representatives of
the National Indian Brotherhood and a representative
of many Hutterite colonies. Special inquiries were
made as to the position of Eskimos and of Doukhobors.
Lawyers on the prosecution and defence side in Quebec
and Ontario, two lawyers in each state of the United
States and interested groups in Quebec were consulted

as well., One inquiry was made to London, England.

s.B.C., 1970, Cap. 15 and amendments thereto.
R.S.A., 1970, Cap. 194 and amendments thereto.
R.S5.S5., 1965, Cap. 79 and amendments thereto.
R.S.M., 1970, Cap. J30 and amendments thereto.
$.0., 1970, Cap. 63 and amendments thereto.

S.Q., 1976, Cap. 9 and amendments thereto.
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R.S.P.E.I., 1974, Cap. J5 and amendments thereto.
R.S.N.S., 1967, Cap. 156 and amendments thereto.
R.S.N.B., 1973, Cap. J3 and amendments thereto.
R.S.N.,, 1970, Cap. 186, Pt.III and amendments thereto.

R.O.N.W.T., 1956, Cap. J2 and amendments thereto.

R.0.Y.T., 1971, Cap. J2 and amendments thereto.

Blackstone, Commentaries, Vol;. 3, 1897, p. 349-459,

Forsyth, W., History of Trial by Jury, (2nd ed.);

James A. Morgan, F. B. Lynn and Co., Jersey City, p.
11.

von Moschzisker, R., Trial by Jury, (2nd ed.) Geo. T.

Visel & Co., Philadelphia, Penn., 1930, p. 25-26.

Criminal Code of Canada, Section 554(1).

American Bar Association Project on Minimum Standards

for Criminal Justice, Standards Relating to Trial by

Jury, Carswell Co. Ltd., Toronto, May, 1968, p. 8.

Ibido, po 3.
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10.

11.

l12.

13.

14.

15.
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Report of the Departmental Committee on Jury Service,

Command Paper No. 2627,
Ibid., é. 25.
Ibid., p. 23.
Ibid., p. 26.

Ibid., p. 28,

P. 21.

The sheer number of landed immigrants in Canada is

reason enough that they be considered as eligible for

jury service. Latest

figure available is for 1976.

Figures indicate number of immigrants landed in Canada

were:

1976: 149,429; 1975:
1973: 184,200; 1972:
1970: 146,713; 1969:
1967: 222,876; 1966:

For example, sec. 21(

says that "failure of

187,881; 1974: 218,465;
122,006; 1971: 121,900;
161,531; 1968: 183,974;

194,743.

3) of the Manitoba Jurors Act

one or more municipalities to




l6.

17.
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send in a list does not invalidate the selection". In
response to a letter to the National Indian Brother-
hood and letters to all of its members, no replies
were received other than one letter from British
Columbia and one from Yukon. No complaints have been
received about unfair treatment of 1Indians, but it
seems clear that Indians living on reserves across the
country are precluded from service on juries because
the relevant legislation requires that the municipal
offices of various titles turn in lists, and the cate-

gories of such officers do not include the leaders of

Indian reserves, It is possible that Hutterites are
excluded as well as the occupants of any other kinds
of similar colonies. The response from the Hut-
terites' representatives was to the effect that
Hutterites are not interested in taking part for

religious reasons, but technically they are probably
excluded from jury service because of this kind of

technical defect in the provincial legislation.

S.M, 1971, c. 32, s. 18.

In the States of Wyoming, South Carolina, Nebraska,

Oklahoma, Delaware, Oregon, Maryland inter alia, the




18.

19.

20.

21.

22.

23.

24.

25,

26.
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courts have similar jurisdiction. ABA Standard 2.1(d)

recommends similar provision in cases of extreme, not

modest, hardship or inconvenience.

Op. cit., Forsyth, p. 124.

Ibid-’ po 134-35'

Ibid., p. 135. See also, for example, Bushnel's Cacse,

1670, Vaughan Rep. 135.

Op. cit., Forsyth, p. 136.

Ibid., p. 136 and 149 ff.

R. v. Sutton, 4 M and Sel 540; op. cit., Forsyth, p.

137.

Criminal Code, S. 567(1)(b).

Op. cit., Forsyth, p. 138.

Ibid., p. 138.




27,

28.

30.

31.

32.

33.

34,

35.

36.
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Op. cit., Blackstone's Commentaries, Vol. 4, p. 1736.

R. v. Dowling, 3 Cox C.C. 509.

Op. cit., Forsyth, p. 148,49.

Op. cit., Blackstone's Commentaries, Vol. 4, p. 1738.

Op. cit., Forsyth, p. 192.

Ibid., p. 191 and Blackstone's Commentaries, Vol. 4,

p. 1739.

R. v, Morin, 1890, 18 S.C.R. 407.

R. v. Churton, 1919, 1 W.W.R. 774.

R. v. Brennan, 1962, 40 C.R. 329.

American courts evolved the voir dire to perform the
function served by peremptory challenges and stand
asides. The voir dire as used in the United States is

largely unknown in Canada and completely unknown in



37.

38.

39.

40.

41.

42,
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England. An examination of the numerous United States
books and articles makes it clear that such challenges
are being used for the further purposes of obtaining
jurors partial in favour of the side having the chal-
lenge. One lawyer writes that an important use is to
build up a friendship with the jurors. The recent use
of hypnotists in the conduct of voir dire makes it
clear that one further goal is to win the jurors over

before the case begins.

See Criminal Code, Sections 568, 569.

R. v. Cooke, (1914), 22 C.C.C. 241.

See R. v. Chandler, (1964), All E.R. 767.

See R. v. Edmonds, (1821), 4 BE Ald. 420.

R. v. Dowling, (1848), 3 Cox C.C. 509.

Criminal Code, Section 568(2); Form 37; R. v. Elliot,

(1973), 22 C.R.W.S,., 143; R, v. Jones, R., v. Daly, 22

C.R. 156.



43.

44.

45.

46.

47.

48.

49.

50.

51.

52. .
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Richard v. The Queen.

R. v. Ward, (1973), 22 C.R.N.S. 153.

Palomba v. The Queen, (1976), 32 C.R.N.S. 31;

reversing R. v. Rose, (1973), 22 C.R.N.W, 46.

Op. cit.,, Forsyth, p. 143, 1l44.

Ibid., p. 145.

"Voir Dire Examination of Jurors:" Judge C.J. Crebs,

1963, University of 1Illinois Law Forum 644: An

appraisal by an attorney, J.P. Carr, ibid., page 653.

Ibid., p. 646. (Judge Crebs' appraisal).

Ibid., p. 657. (Mr. Carr's view).

Op. cit., ABA Standards, p. .

Redmount, "Psychological Tests for Selecting Jurors",

1957 5 Kansas Law Review. 391. See too, "Psychological

Tests and Standards of Competence for Selecting

Jurors", 1956, 65 Yale Law J. 531-542.
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53.

54.
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Ibid., Redmount, p. 401.

Also by Singer and Barton at Columbia University.
See Broeder, D.W. "Voir Dire Examinations: An

Empirical Study", 1965, 38 South Cal. L. Rev. 503.






