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TERRORISM ANI) THE INTERNATIONAL 
LAW OF WAR* 

Jordan J. Paust" 

{ INTRODLTCTION 

Recent events in the international social process have forced the 
community to consider how to better protect mankind from the 
scourge of international terrorism. Although some states have 
recently questioned the need for a total ban on all forms of inter
national terrorism, all seem to share the view that the world com
munity must reach an agreement which prohibits terroristic acts 
that arc contrary to the principles of the United Nations Charter 
and to other goal values (policies) shared by the international com
munity. Primary efforts arc being made to reach a worldng con
sensus on a definitional framework, to consider the adoption of a 
treaty prohibiting international terrorism in general or of treaties 
prohibiting certain specific types of interna::ional terrorism (such 
as terror attacks on civilian populations, diplomats, air transport 
facilities, communications facilities, international governmental fa
cilities, educational institutions, cultural and religious edifices, medi
cal units and facilities, food production and distribution processes, 
etc.), to identify and consider the underlying causes of international 
terrorism, and to consider various implementary measures at both 
the national and international levels for the coordinated prevention 
and punishment of terroristic acts of an impermissible nature that 
have an international impact. I 

• The opinions and conclusions prcsentcd herein are those of the author and do 
not neccssarily rcpresent the views of The Judge Advocate General's School or any 
other govcrnmcntal agcncy . 

•• A.B. 1965, J.D. 1968, Univcrsit}' of California at Los Angcl!:s; LL.M, 1972, 
University of Virginia; ).8.0. Candidate, Yale Unh'crsity. 

1 For a general coverage of these dcvelopments see U.N, S.G. Report, Measures 
to Prevcnt International Terrorism 'Vhich Endangers or Takes Innocent Human 
Lives or Jeopardizes Fundamental F,'ce\!oms, And Study of the Underlying Causes 
of Thosc Forms of Terrorism and A(:,~ of Violencc "Ihich Lie in Misery, Frustra
tion, Grievance and Despair and \Vhid; Cause SOIllC People to Sacrifice Human 
Livcs, Including Their Own, in an Attempt to Effect Radical Changes. 27 U.N. 
GAOR, U.N. Doc. A/C.6/418, Anncx I (2 Nov. 1972) lhereinafter cited as U.N. 
S.G. Report A/C.6/418]. U.N. Ad Hoc Committee on Intcrnational Terrorism. 
Observations of State Submitted in Accordance with Gencral Assembly Resolution 
3014(XXVm, U.N. Doc. A/AC.l60/1 and Adds. 1-5 (!\tay-July 1971) (hereinafter 
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64. MILITARY LAW REVIEW 

I.nterspcrsed among these efforts is a specifically articulated rcali
~atlon b.y at least some twenty per cent of the states that norms of 
IOtern~tlOnal human rights are directly relevant to the current effort 
~o artlc~l~te an authoritative distinction between permissible and 
ImpermIssIble terror of an international nature if there arc to be 
any permissible types;~ but only a handful of states, in addition to 
the .Se~retary General of the United Nations, have articulated a 
realIzatIon that. the .la\~ of war or the law of human rights in time 
of armed contlIct, IS dIrectly relevant as well. 3 The United States 
Draft Convention for the Prevention of Certain Acts of Interna
tional Tcrrorism4 had at least recognized the applicability of the 
law of war to the legal regulation of terrorism in the context of 
an armed con'flict; but, curiously, had completely abdicated the 
matter to a normative .regulation. at least in that ~ontext, by the law 
of war. Indeed, ArtIcle 1 (1 )(c) of the U.S. Draft Convention 
sought to exclude acts c~mmitted by or against "a member of the 
arm.ed forces. of a State 10 the course of military hostilities," and 
Article 13 quite properly stated that the 1949 Geneva Conventions 
shall "take precedence" in the case of a conflict with the Draft 
Convention on Terrorism, but added: 

Noth!n~ in this Convention shall make an offence of any act which is 
permISSIble under the Geneva Convention Relative to the Protection of 
Civilian Persons in Time of War or any other international law applicable 
in armed conflicts. 

It is one thi~g to say that the Geneva law takes precedence in 
~ase of a confll.ct, but the effect of the second phrase of Article 13 
is at least speCifically more far reaching than one might normally 

dred as U.N. Doc. A/AC.I60/l); U.N. S.G. Report, Analytical Snldy, Observ~tions 
of St3tes, U.N, Doc. A/AC.160/2 (June 22, 1973); and U.N. Ad Hoc Committee 
on International -':crrorism: 28 U.N. GAOR, Supp. No. 28, U.N, Doc, A/9028 
(Se~t. 1~73) (heremafter CIted as Ad Hoc COlllmittee Report!. rior a sun'cv of 
p.oSSlbl~ Implc,mcntary measures see J. Paust, Possible Legal Hesp07l$es to 11It~rn"
tIO'I~' TerrorlSlII: Prcvemioll, r,mi~bllle1/t and CoopeTative Actiorl, forthcoming. 

Sce U.N. Doc. A/AC.160/1 and Adds. I-S; and Ad Hoc Committee Report. 
Included here arc: Canada, Cyprus, Denmark, Fcderal Rcpublic of Germanv, 
Greece, the Holy See, Italy, Japan, Luxembourg, Spain, Sweden, United Stat~s, 
Uruguay, and Venezuela. 

3 S~e id. Included ~lcre arc: Canada, Israel, Norway, Sweden, and Yugoslavia. 
One nught ad~ the Umted States because of the reference to the law of war in its 
Draft Convent/on for the Prevention of Cc:rtain Acts of International Tcrrorism, 
U.N. Doc. A/C.6/L.850 (Sept. 25, 1972), rcpril/tcd at 61 Dt;p'T STATE BUI.L. 431 
(OCt. 16, 1972) (hereinafter cited as U.S. Draft Convention on Terrorism]. 

4 Supra note 3. 

2 

I 
) 

TERRORISM 

infer from the use of the phrase shall "take precedence" in con
nection with Geneva law conflicts. The import of such a specific 
exception to the Draft Convention on Terrorism lies in the fact 
that regardless of what conduct is prohibited in the Draft Con
vention the action is not to be considered illegal if it occurs during 
an armed conflict and is otherwise permissibl.; or unregulated under 
both Geneva law and other norms of the international law of war. 
Thus, it becomes extremely important to consider what is and is 
not permissible under the law of war in order to understand what 
would be the full effect of such ar. article in a general Convention 
on Terrorism in the contex~ of an armed conflict. It is also neces
sary to note that, although ~he }>roble~ of terrorism has be~n d~alt 
with in the past under the l~w of war, It would be ~seful to Ident!fy 
any present gaps in regulation as well as recent claIms of excepnon 
from coverage. 

First, it is most useful to begin the inquiry with a general .per
spective of international terrorism as a process and, then, to bne'iiy 
explore the applicable normative prohibitions found today in the 
law of war. With this beginning, one can identify and interrelate 
certain general expectations of the international community and 
also explore the changes in perspective recently articulated by some 
members of the community in an effort to justify exceptions to a 
general proscription against terroristic cond~ct. Fi.nal~>:" an ~x
ploration can be made of the gaps or potential ambIguities whl~h 
may exist in coverage by the law of war of an forms of terror 111 

the battle context. 

II. DEFINITIONAL FRAME\VORK 

At the outset, a general definitional framework is disclosed so 
that rcaders P' 'V pursue the inquiry with the auth<;>r on ~ shared 
footing. Mo\,,\)\;r, it is not the purpose here to prOVide an m-depth 
analysis of definitional criteria, but it is nevertheless felt that the 
absence of a working definition could lead to confusion or ambiguity 
in .1 manner not unlike the debate carried on so far in the Gcmeral 
Assembly and the literature. Terrorism is viewed here as o!,e of 
the forms of violent strategies which are themselves a species of 
coercion utilized to alter the freedom of choice of others. The 
terroristic proccss-terrorism-involves the. purposive us.e of v~o
lcnee or the threat of violence by the preClpltiltor(s) agamst an 10-

srrumental target in order to communicate to a .primary targ~t a 
threat of future violence so as to coerce the pnmary target mto 
behavior or attitudes through intense fear or anxiety in connection 
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64 MIU'l'ARY LAW REVIEW 

with. a dCI1l<u.lded powcr (political) outcumc. It should be notcd 
that 111 a specific context the instrumental anc.I primary targets could 
be the same person or.1?roup of persons. For example, an .mac\;: 
co~ld be made on a I1ulitary headquarters in order to instill terror 
~r l11tense an~iety in the military elite of that headquarters. Addi
tlonall y, the l11~trument'll target need not be a person since attacks 
on pO\~er statlons can produce a terror uutcome in the civilian 
p~p.ulatlon of the community dependent upon the station for clec
mcny. 

There must be a. terror OU~co~lle or ~he process could hardly 
be labeled as terronsm, a realization which seems to have chided 
s~m.e of the U.N. debaters, but there arc fine lines for juridical 
dlstll1CtlOn to be made between fear and intense fear outcomes 
~lthough in l~lany cases the .type of strategy could well be prohib
ned under different normative provisions of the law of war. For 
example, an att.~ck up~n or hijacking of a civil aircraft in the zone 
of armed conflict which produces no terror outcome among the 
cre~v, passengers or others may nevertheless violate prohibitions 
agamst attacl~s upon. noncombatants or the taking of hostages as 
w~1l as new Inte.rnatlonal treaty norms governing hijacking. The 
pOl~lt, however, IS that this cannot properly be referred to as ter
r~~lsl11-pe~haps attempted terrorism in some cases-and present defi
nltlons which refer merely [0 "acts of violence" "repressive acts" 
" . If' . I " (f I' , VIO ent ,~ctS? a cnmma natu.re " ul ()~ ~ircuit~)lJs ambiguity 
per se), a he1110US act of barbansm, arc stnk1l1gly lI1complete. It 
may also be note~ t~a~ terrorism can be precipitated by govern
ments, groups or mdlVlduals so any exclUSion of one or more sets 
o,f precipitators. fr.om the defi~i~ional fr~m~work .is highly lInreali~tic. 
Equ.al,l,y unrealis~lc arc d~finlt1onal .crltena which refer to "syste
matic uses of VIOlence, smce terrOrism can occur at an instant and 
by one act. Indeed, the law of war alreadv makes no distinction 
between singular or syste.m.ati~ terroristic processes, governmental 
or nongovernment.al ~r~clp~tatlO!lS, or ~o~e!~mental and nongov
ernmental targets, If .dlst111ct~ons 111 permissibIlity result, it is usually 
the result of a conscIous polIcy chOice and not a definitional exclu
si~n i.n ~he fashion ~f an ostrich. Similarly unhelpful definitional 
crltena 111clude: "unjust" activity, atrocious conduct, arbitrariness 
irrationality, indiscriminate, selective and unexpected. Terror ca~ 
be caused by an unilUended act and terror can occur in connection 
~ith a demanded wealth or other nonpolitical outcome (motiva
tion), but such events ~re not the purpose of this inquiry and do nor 
seem to be those conSidered by the community. 
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Ill. GENERAL PRINCIPLES OF LA \V AND TRENDS 
IN RELEVANT EXPECTATIONS 

\Vith this definitional framework in mind, the next matter of 
initial inquiry concerns certain general principles of law applicable 
to internationa! ltl".:'orism in the broad sense not merely to ter
rorism in armed con·flicts. One should recognize that not all strate
gies for violent coercion arc permissible" and that the "justness" 
of one's political cause docs not simplistically "justify the means" 
utilized." Indeed, the Secretary General has put it more directly 
in his report on international terrorism: 

6 Sec, e.g., U.N. S.C. Report A/C.6/4IH at 7 and 41. Even in time of war, when 
power struggle is at its greatcst intt~nsity, it has long been a basic expectation of 
man that there are limits to -a!lowable dcath and suffcring and that ccrtain normative 
protcctions arc peremptory. See, e.g., Haguc Convcntion No. IV, Rcspecting the 
Laws and Customs of \Var on Land, O~'f. 18, 1907, Anncx, preamblc and art. 22. 
36 Stat. 2277, T.S, No. 539; League of ry.ltions, Treaty Series vol. XCIV (1929) 
No. 2138 lhereinafter cited as H.C. IV].- See also R. Rosenstock, At Tho: United 
Natiom: Extelldi1lg tbe BOll1ldaries of /m'll-aw, 59 A.B.A.). 412, 413 (Apr. 1973); 
J. Paust, My tai and Vietnam: Nonm, ""ytbs and Leader Respo1/Sibility, 57 MIL. 
L. Rt:\'. 99, 139-143 (1972), and references cited; U.N. S.C. Report, Respect for 
Human Rights in Armed Conflicts, 25 U.N. CAOR, U.N. Doc. A/80n (1970) 
[hereinafter cited as U.N, S.C. Report A/SOn!; C.A. Res. 2675, XXV (Dec. 
1970), rcprimcd at 119 INT'L R.:v. 01' nit: RED CROSS 104, 108-109 (1971); U.N. S.C. 
Report, Respect for Human Rights in Armed Conflicts, 24 U.N. GAOR, U.N. Doc. 
A/7720 (20 Nov. 1969) [hereinafter cited as U.N. S.G. Report A/7720]; GA. Res. 
2444, 23 U.N. GAOR, Supp. 18, at SO, U.N. Doc. A/n18 (1969), condemning in
discriminate warfarc, attacks on thc civilian population as such and refusals to dis
tinguish between "those taking part" in thc hostilities and thosc who are not; 
U.S. DEP'T 0.' ARMY, FIELD MANUAl. No. 27-10, TilE LAW 0:' LAND \VARFARE (1956) 
I hereinafter cited as F M 2', -Wl; and H. Lauterpachr, Tbe "roble.", of tlJe Revision 
of tbe Law of War, 29 BRIT. YRIlK. I.L. 360, 369 (1952) on the peremptory norm 
against intcntional terrorization of the civilian population, as such, not incidental 
to lawful military operations. 

6 Here as elsewhere the theory that "the ends justify the means" is refuted. 
See SIIpra note 5; and U.N. S.G. Report A/C.6/418 at 41. See also 1971 O.A.S. 
Convention to Prevent and Punish the Acts of Terrorism taking the form of 
crimes against persons and related extortion that are of international significance, 
2 Feb. 1971, art. 2 T.S. No. 37, O.A.S./Scr. A/17, O.A.S./Off. Doc. AG/88 rev. 1; 
repri/ltt'd at U.N. S.G. Report A/C.6/418 at Annex V (not yet in effect) [herein
after cited as 1971 OAS Convention on Terrorism 1 ; Convcntion for the suppression 
of unlawful acts against the safety of civil aviation, 23 Sept. 1971, arts. 7 and 8 (rati
fied or acceded to ily some II states) [hcreinafter cited as 1971 Montreal Conven
tionl; repriutt'd at U.N. S.G. Report A/C.6/418 at Annex IV: Convention for the 
suppression of unlawful seizure of aircraft, 16 Dec. 1970, arts. 7 and 8 (ratified or 
acceded to by some 46 states including the U.S.) [hereinafter cited as 1970 Hague 
Convention), rcp";med Itt U.N. S.G. Report A/C.6/418 at Annex III; O.A.s. Res. 
4, ~AS. Doc. AG/Rcs. 4(I-E/70) (June 30, 1970), repr;med at U.N. S.G. Report 
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64 MIUTAKY LA'" REVIEW 

At all times in hiswr}" mankind has recognized the una\'oidable nece~sit}' 
of repressing some forms of violence, which otherwise \\'ollid threaten the 
very existence of society as well as that of man himself. There are some 
means of using force, as in e"er), form of 11l':'lan conflict, which must not 
be used, even when the usc of force is legally and morally justified, and 
regardless of the status of the perpetrator.7 

Another relevant trend in expectation has excluded the offense 
of terrorislll from "political" crimes in connection with norms of 
extradiriol1iH and relevant human rights instruments allow no ex
ception to human rights protections on the basis of a postulated 

------------"------
A/C.6/418 at 36, anti 9 (ASIC) INI'I. Li::(;. i\lA"r. HHH (1970), stating: "The political 
and ideological pretellts utilized as justification for the crimes in no way mitigate 
their cruelty and irrationality or the ignohle nature of the means cmployed, ami in 
no way remo"e their character as acts in violation of cs~ential human rights"; 
and Con\'ention on offenses ami cert:\in otner acts committeed on boutl aircraft, 14 
Sept. 1963, an. 2, implying an exclusion of any exceptions to IHI)Sccution on the 
basis of purpose or "political" offense (ratified or acceded \0 by ~ome 62 state, 
including the U.S.) (hereinafter cited 3S 1963 Tokyo Con\'cl1lion], repri/lwd at 
U.N. S.G. Rcport A/C.6/418, Annex II. For other tclc\'O\nt rderences which 
r,c(ute the simplistic "ends justify thc means" myth see, e.g.) M. l\teJ)oC(;"I., F. 
hI.lCIANO, LAW AND MINIMUM \VORlJ) PUIILlC ORIIER, 72, 80 ns. 194-195, IN-135, 
186-188, 52\-S24 anti 529 (1961) I hereinaftcr ciled 3S MeJ)oc(;"", Ft:I.ICIMoIO 1; II 
OPPENIIEIM'S INTERNATIONAl. LAW 218 (Lauterpatch cd., 7 ed. 1<)52); FM 27-10, para. 
J (a); J. PIClET (cd.), IV COMMENTAR\', Gt:NE\'A CONVENTION fh:I.ATI\·t: '10 1m; 

PRon:CTloN Ot' OVII. Pt:RSONS 1:'01 Tum; 0).' 'VAil 15-16, 34, 37-40 uml 225-226 (1958) 
(hereinafter citcd as J. PICTET, IV COMJ\U:NTARyl; United States \'. List, 8 !.,\W 

REPORTS Ot' TRIAI.S m' \VAR CRIMINALS 66 (1949); United States \'. \'on Lech, 12 
LAW REPORTS OF TRIAI.S 0.' \VAR CRIMINALS 93-94 and 123 (1949); \lnd H. IIAI.I.ECK, 
INT'L LAW 426 (1861). 

7 U.N. S.G. Report A/C.6/418 at 41. 
8 Early wo~k on terrorism prior to 1937 includcd drafts which ~pecifically 

eXcluded terrorism or related acts from "political" offcnses ami created a criminal 
offense where the purpose was to "propound or pUt into practice political or social 
ideas" or ':commit an act with a political and terroristic' purpo~c, thus pointing to 

the exclUSIOn of the offense from the category of "polit ical" crimes for extradition 
purpos.e~. See U.r;.r. S.G. Report A/C.6/418 \It 11, 13, 16 and 22. Furthermore, many 
extraditIOn treaties have excluded tenorislIl frOlIi "political" offenses; scc id. at 
16-2 J. The 1937 ulIl\'cmion for the Prc\'cntion ami Punishment of Terrorism, 
16 No\'. 1937, 19 LEA(;CE Qt. NATIONS O.·F. J 23 (1938), arts. I, 9-10 and 19 I here
inafter cited as 1937 Convention on Terrorism], woultl sccm to fit within this 
trend; and Sll wO\lld thc United Statcs Draft Convention on Terrorism, arts. 2.~, 
6 and 7 .. Thc new U.S.-Cuba Agreement on Uij,\cking also ~eelllS !II exclude the 
offense I .• sted from the catcgory of "political" crimes for purposes of extradition 
(;md tillS seems thc whole purpO~e uf I he agreement). SCI! U.S. I>ep'( of State, 
Press No. 35, "Text of Note Signed Today hy Secretary of State \\'iIIi:ulI I). 
Rogers Containing Agreement with Cuba on Hijacking," articles Fir~t and Fourth 
(Fcb. 15,197)). 
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polirical purpose in cases of conduct which would amount to acts 
or threats of terrorism.11 It is worth emphasizin~ that even Marx, in 
sharp contrast to those who feign to follow hlln on a blood-filled 
battlefield, had declared in a clear and trenchant manner: "An end 
that requires unjust means is not a just end." 

It cannot be overemphasized that this recognition of legal restraints 
on violent coercion and the unacceptability of "just" excuse3 per 
Se is a key to the «:tEcacy of norms proscribing terroristic strategies; 
for without a shared acceptance of these two basic premises, law can 
have little effect on the participants in the power process and they 
will increasingly defer to raw, violent power as the force and "just" 
measur~ of social change. HI Numerous examples of claims to utilize 
any means of violence, to expand permissible target groups or to 

9 For example, even thollgh the European C(1p.vention on Human Rights allows 
certain derogations under specified conditions, it affirms that no derogation is per
missihlc from articles 2 (except "lawful" acts of war) and 3 or {rom other inter
national obligations (such as 1-1. C. IV or the 1949 Geneva Conventions). The 
Convcntion adds that nothing shall imply any right for any state, group 01: person 
to derogatc from the rights and freedoms of persons set forth in the Convention 
or to limit such rights to a greater extent than is pro\'ided in the Convention. See 
1950 European Convention for the Protection of Human, Rights and Fundamental 
Freedoms, arts. is and 17,213 U.N.T.S. 221 (1950) (arts.:Z and 3 prohibit conduct 
most often connected with terrorism). Similar absolute prohibitions against conduct 
which includes terroristic acts appear in other human rights instruments. See 1969 
American Convention on Human Rights, arts. 4-5, 8, as, a7, 29 and 32 (not yet 
in ctfect), reprimed at 65 AM. J.I.L. 679-702 (1971); 1966 Covenant on Civil and 
Political Rights, arts. 6-7 and 4(1) and (2); adopted by G.A. Res. 2200, 21 U.N. 
GAOR, S\lpp. 16, at 52-58, U.N. Doc. A/6316 (1966) (vote: 106-0-0) (not yet in 
effect); and Geneva Convention Relative to the Protection of Civilian Persons in 
Tilllc of War, 12 Aug. 1949, arts. 3, 4, 13, 16, 27-33 and 147 (1956), 6 U.S.T. 
3516, 1'.I.A.S. No. 3365; 75 U.N.T.S. 287 [hereinafter cited as G.C.l. Note also 
that these prescriptions do not depend on reciprocity between contending par
ticipants in a particular arena for their force and effect, but are obligations to 
mankind (or at least to regional persons) and state provisional characterizations of 
persons and protections are subject to community review. See McDOUGAL, FELI
CIANO at 218-219; U.N. S.G. Report A/C.6i418 at 6-7 and 40-41; U.N. S.G. Report 
A/7720 at 31; and J. PICTET, IV COMMENTARY at 1S·17, 21, 23, 34, 37-40 and 225-229. 

10 The concept of law adopted here recognizes the interplay between patterns 
of authority and patterns of cOlltrol amI that "authority" is ultimately based in the 
shared expectations of all members of the living human community. Decisions 
which arc controlling but not based at all on authority are not law Lut naked 
power. See H. Lasswell, M. McDougal, Criteria For A Theory About Law, 44 S. 
CAL. L. RE\'. 362, 384 (1971) and references cited, id. at 380 n. 36 and 390 n. 40. 
See also J.N. /\Ioore, Prolegullle1lon to tbc /lIriIpmJt:llcc of Myres McDougal I11ld 
Harold Lasswell, 54 VA. L. REV. 662 (1968), and references cited, id. at 664 n. 3. 
Terrorism motivated by "blind fanaticism, or . . . the adoption of an extremist 
ideOlogy which subordinates morality and all other human values to a single aim" 
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e~c~lse hUI~l:l~l rights d(:privation~ on the basis of a "hoi y" or •• ' w ' 
l~l.IC~OT~)~ltl~al purposc appcar 111 rcccnt writings, ami" miscOl~' 'p_ 
~Ions 0 ~ga norms and goal values (policics) arc far too frc' lIellt 
III legal lttcratll~e, 11 Mor_~ovcr, much of thc philosophic litcraturc 

or tlte dominance of par h' I 1" I d' -
rejected. See UN S G ~ la po mca ogma lIy coercIVe violence is, of course, 
Signed By Nixo~ ,,',V.j ~p~rtNA/c.6/418~ at 9, para, 18i and "Air Piracy Curb 
"A '.'1'. d ' ' as I. OSt, ov. 2, 1972, at 7, col. 3, quoting the PresidelH' 

CI\ I Ize SOCiety cannot tolerat t r' A' ' d' lee ronsm, , ., ny action which makes a 

n~~t~v:t:td adi~I~~::n~~~::n~~~!a~h~r s:~~tyin~l:c:;t ~itizhen a pawn"in a politically 
Rog "A W er) Ot er person, See also Sec 
1972

ers
, , orld F~el) of Violence," 67 DEP'T STATE BlJl.L, 425 429 (Oct 16' 

consfde;t:~I~lg rI~at terrorisr, act~ "must lie universally condemne:I, Whether' wd 
and statemen~~~s~t; t~ror1St~IIl~.oke nollie or ignollle, legitimate Or illegitimate"; 
Stale Executive R . e ~Ian, SSlstant Legal Adviser for Inter-Am, AfT., Dep't of 
Con~ 2d S C epon , 0, 92-93 to Senate Committee On Foreign Relations 9'd 
1972):' ess" Onvc7lt101l to Prevent and l'unis/) Acts Of Terrorism .. (J~;le ·5, 

I1S 
MOVt'7Il:'~;s ei:"L~~;1 ~;,:;;;Ice, The, Statw Under Im'l Law Of Recent Guerrilla 
the law of war did not ~~ 7 INT L'I~AW\'~R 405 (repeating the false myth that 
myth that su Ort of tl consl er ~uel'f1 a tactics or revolutions), 406 (repeating the 
(stating that ~i is ob' I,e pc~ple IS .Ilcc~ssary fo~ terrorists to r,ome to power), 407 
stating in e<r t 'hectlona e to l:eqUlre guernllas to follow the law), 408 (falsel)' 

, lIec, t at no guerrilla mov '01 • I h' H C IV A . c ems lavc met t c rC(IUlrel11ems of 
,. • nnex, art, 1 or can III the f ) 413 ( . 

and 420 (uguing for a reprisal ri ht in ut~r~ , f re~catlOg the ,last falsehood), 
shared expectation) (A B A 1973 g, !\ ~'IS~ () an article 3 conRlct contrary to 
Geneva CO'lVemiol/l 0,.1949 2l :' ;' '& ~1Il, The Status of Rebels Untler tbe 
The Laws of Wa ,NTL MP. L,Q, 472, 481 (1972)i T. FARER 
Legal Dimensions r 2J Year~ After Nure711berg 42-43 (I 971); and R. FAI.K, Si; 
VIETNAM W Of

l 
tbe U,llted Staus Involvc7IIc1lt in tbt Vietnam War II Tm' 

AR AND NT'I. LAW 216 240 (R F Ik 'd f ASIL ' . 
the insurgent-guerrilla has no air '. ,a e, or 196Y), stating ~hat 
operation Th • ernatlve other than terror to mobilize an effectivc 

pection a~d th: ;:~~:~~u~:~a~fd~h~~e claims ~i,th present and inherited legal ex
inaccuracy of related guerrilla "01 gth 7. .and ~1I~mlUm world pulllic ordcr, and the 
and Viefflam: Norms M ths an y s IS su clem!y, ~xplored in J, Paun, My Lai 
See also E. Rosenblad Sta7vation d L~de; Respol1s,b,IIty, If4pra narc 5, at 128-146. 
by CO'lvemioll, 7 I~T'L LAWYER

as 1~2 Ilt ~od of Warfare-Conditiolls for Regtllation 

Terrorists, Guerrilleros a"d Merce;larie;5~ 9;;1~ !~; (I9~); G, LSc~warzenllerger, 
T, Meron, Some Legal Aspects Of A 'b T .. ?F ~LEDO , EV. 71 (1971); 
batancy 1-10 and 25 28 (T I A . ra crrorlSts ClaIms to Privileged Com-

- r, VIV 1970)' T TAYLOR N . 
AN AMUICAN TRAGEDY 7 1"', lJREMDERG AND VIErNAM: 
Algeria" Tt'7l'oris1l1 22 ~~v:2~ ~V41, ~6-13~ 145, and 192·19'> (Inl)); G. Wales, 
Mov,.,ne1lt1 and I~t'l Law (lCR~Rre r~~~ EV. 26 (I~li)i W, Ford, Resistance 
trends, opinir>lls of scholars and I p 1)968) (revlewlllg several customary 
and 41' J PICTET IV C re evant cases i U.N. S.G. Report A/C.6/418 at 7 

,. , OMMENTARY at 15-16 31 34 l7-40 d 
the peremptory prohibition of terr . ), P '8" an 225-226 (concerning 
BELLIGERENTS 229-231 (1908)' H ;;f1sm, . ~RIJWELL, THE LAW OF WAR 8ETWEEN 
(861); and II, G. VON MA~T . ;LI.E.~K, INTL LAW 386-3117,400-401 and 426-427 

ENS, HE AW OF NATIONS 287 (Cobbett trans., 4 ed, 
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of certain rcvolutionaries contains "argument" (and not much pro
found thinking) that violence permeates all societies and institutions 
(evcryone ~s doing it); man is exploitcd, tyranized, alienated (they're 
doing it to you); violence is a cleansing force and frees the alien
ated (you can resist and benefit from your own psychodrama); and 
violence is "necessary" in politics or for the dominance of one'!; own 
political predilection (you can do it and you can win).12 A typkal 
statement is that of Marcllse, that violence used to uphold domina
tion is bad but violence practiced by the "oppressed" against the 
"oppressor" is goOd.13 Although the average terrorist would prob
ably be convinced by that statement, once one begins to map out 
the types of participants, perspectives, arena:> of interaction, re
source values, strategies employed, outcomes and effects in con-

1829), This is not the place for B more elaborate exploration, but i; should be 
noted that Mr, Lawrence's conclusions about the general "hum:mitarian" nature of 
Latin American guerrill:ls and their "discriminolti.ng" tactics, see SIIp,a at 406 And 
418--; 19, can be questioned; and he deleted cerra in rderences in Che Guevara's 
cited work, supra at 406 n. 2, concerning the harassment of cities with concomitant 
pal'alysis 'tnd distress to the entire population and certain "ruthless" tactics therein 
elaborated. On this point he also ignored the 1970 resolution of the Q,A.S. Inter
American Commission on Human Rights, which condemneti acts of political te/f
rorism and of urban or rural guerrillas as being grave violations of human rights 
and fundamental freelioms, OAS/Ser.L/v/Il,23, Doc, 19, Rev. I, 23 Apr. 1970i see 
also U,N, S,G, Report A/C,6/418 at 35-39. 

I!! Slle, ",g., l\t. CRANSTON (ED.), PROPHETIC POLITICS: CRITICAL INTERPRETATIONS OF 
TIlE REVOLlJ'I'IONARY IMPlJLSE (1970). This work is useful for a concise reference 
to relevant claims by Che Guevara, Frann Fanon, Jean-Paul Sartre, Herbert Mar
euse, Ronald Laing and others, and for a critical b':nalysis of those claims from po
litical. sociological, historical and philosophical perspectives. 

_ 1:1 Sec id, at 11; and H, MARClJSE, FIVE LEcrlJRES 89-90, 93 and 103-104, ct. id. 
at 79 (1970). For a related claim by the state (the Soviet Union), see, t,g" CoN
TEMPORARY INTERNATIONAL LAW 6 and 13 (G. Tunkin ed, 1969). F'or a recent 
evidence of insurgent practice along these lines see "Argentine Guerrillas Vow 
More Attacks," N.Y. Times, May 28, 197J, at 3, col, 6, It is not difficult to realize 
why the Soviets are prone to accept nco-Machiavellian theories that the ends 
(political) justify (legally) the means when it is lenown that part of the Leninist 
ideological tradition has been that morality is entirely subordinated to the interests 
of the proletarian class struggle-that its principles "are to be derived from the 
requirements and objectives of this struggle." H. MARCt-'SE, SoVIET MARXISM-A 
CRITICAL ANALYSIS 199 and 201 (1961). At least here Marcuse seemed highly 
critical of this approach, stating that "the means prejudice the end" and that the 
"end recedes, the means becomes everything; and the sum total of means is 'the 
movement' itself. It allsorbs and adorns itself with the values of the goal, whose 
realization 'the movement' itself delays." Id. at xiv and 225. See also M. OPPEN
HElME&, THE URBAN GlJElllULLA 50,57,59-60,6)-64,66,69, and 16) (1%9); A, CAMUS, 
THE REDEL 209, 292 (the means justify the end), passim (1956); and the declaration 
of Marx in the tut, ItIpra, p. 7. 
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nection with the "violence" in society and the strategies of "re .':t
ance" by the "oppressed," one shouid begin to ask a few que lons 
and to reject such simplistic justifications for all sorts of wleBt 
strategy. Actu;dly, not only is there insufficient guidance in the 
words "oppressed" and "oppressors," as with the errant meaning 
of the word "justt but necessarily the "oppressed" who usc co
ercive violence are going to become the "oppressors" of someone 
else or some other thought so the "guidance" leaves us in circ:ular 
confusion and mankind in a ridiculous spiral pursuit of self-destruc
tive terror and counter-terror.H To add simplistically that terror
ism is "necessary" so that the "will of the people" can be expressed 
is similarly unattractive and incredulous as a generality. An inten
tionally created t~rror necessarily suppresses a free expression of 
all viewpoints and a free participation of all persons in the p~)litical 
process. tr. 

\Vith such simplistic analyses of social and political process and 
conclusions of the "necessity" of violent revolution, it is not difficult 
[0 predict sweeping generalizations concerning the necessity of 
terrorism and transpositive notions of legality. These ty!)es of ana
lytic inquiry and conclusions are, of course) also made by certain 
advocates of the "new" Right who seem to find their pleasure in 
an equally repugnant guardianship of the people. \Vhat is harder 
to understand is why some lawyers contribute to the abnegativc 
claims that "justH or "good" (in their hearts) groups or guerrillas 
can ignore the law-especially international norms governing armed 
conflict and human rights.16 

14See U.N. S.G. Report A/C.6/418 at 9 and 41; and G. Schworzenberger, 
'Terrorists, Gllerrilleros, I",d Mercenaries, SIIpra nute II, at 76. See also McDoCGAI., 
FUICIANO at 79-80, 652 and 6S6-6S8; and authorities cited infra note 26. 

III See also text infra re: sclf~determil\ation. 
16 See, e.g., W. Lawrence, The Status Under Im'l Law of Rece71! Guerrilla 

M01Jements in Lliltin America, Jllpt'i' note 11 at 407-409, stating that the inclusion of 
the requirement that gucrrillilS vLservc the rules of warfare is "highly objectionable," 
"unlikely" and an "unbelievable" condition for pw stams or recognition of the 
state of belligerency while adding that "the only essential condition" should be po
litical recognition (apparently delerring to puliticized conclusions or raw power); 
T. FARf:R, Tin: LAW 0.' \VAR 25 YEARS AFTER NUREMBERG, supra note 21, at 42-43 
(concerning terrorism); and R. Falk, Six [egal D;"nt'7/siof/S of ,be United States 171-
1.I011.lement in tlJe Viel7lalll lVar, supra note II, at 240. Mr. Lawrence's ohservations 
and goal values of human indignity necessarily intertwined with the deference to 
power are not surprising when we recognize that his teacher was PlOfessor Rubin. 
See A. Rubin, The StalrlS of Rebels U"der tbe GenC'l.la C(m1.lelllions of I!N9, mpra 
note 11 at 476-479 for a surprising (knowing the ability and views of this author) 
textualist abhorrence of word ambiguity (or "meanings" which do nnt jump out 
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Those willing to explore rhe relevant juristic effort of mankind 
will find that recent trends in prescription and authoritative pro
nollncement which :lre themselves additional forms of legal response 
to terrorism have been sufficiently c1(:ar in recognizing that there 
arc limits to permissible death, suffering and competitive destruc
tion, no mattet what the cause or type of p:irticipants. A basic hu
man expectation incorporated into the custOmary law of war has 
been that even in times of extensive competition by arms (armed 
conflict) mankind expects that each party to the conflict will con
duct his operatiolls in conformity with rhe laws and customs of 
war. It has also long been generally expected that these norms 
ICdo not allow to belligerents an unlimited power as tt~ the choice 
of mean~ of injuring the enemy" 17 and that a respect for the };mr 
is not merely owed to the enemy but to all mankind. Furthermore, 
there is respected authority for the position that the cusr.omary 
law of war and practice have prohibited terrorism as an intentional 
strategy.11I Moreover, there were at least twO commissions cstab-

of the documen~ and p(lund 011 the head of the reader) which has led some to 
run from past ao~ ilresent context, identifiable goal value;, and shared expectations 
with defeatist warnings of the unworkability of rules and arguments that "am
biguities" must necessarily force us into a restrictive or myopic and textualist 
approach to interpretation or to some form of cowing to raw power and community 
inability to judge the claims of imaginative word jugglers who seek to derogate 
fcolII the shared gCY.lls of human dignity. I wouM strongly recommend that the 
reader confronted with such "arguments" examine M. McDOUGAL, H. LASSWEll .• 
A!,!I) J. MILLER, TII£ INTERPRETATION OF AGREEMENTS ANI) WORLD PUBLIC ORDER 
(1967). 

17 See Ptoject of an International Declaration Concerning the Laws and Customs 
of \Var, Adopted by the Conference of BrUSSels, Aug. 27, 1874, arts. 9(4) and 12, 
reprinted at I AM. J.I.L., SUPP. 96, 97-98 (1907). These expectations of. law and 
custom were reiterated in the 1899 and 1907 Hague Convention.~. See Hague Con
vention with respect to tile Laws and Customs of \Var on Land, arts. 1(4),2 and 22 
(11199), reprimed at I AM. 1.1.1.., SUPP. 129, 134-135 and 142 (1907); and H.C. IV. 
Annex, art. 22. 

The Hague Coovenrions were considt:red customary at Nuremberg; see FM 
27-10, para. 6; and Judgment nf the I.M.T., I T.M.W.e. 221 and 254 (19·m. See 
also \VIN nlRoP, MIl.ITAItY LAW ANI) PRECEUEN'I'S 778·779 (2 cd. 1920) (hereinafter 
cited as \V I NTIIROP ). 

IH Sec Q. Wright, Tbe Bombardmellt of Damascus, 20 AM. J.I.L. 263,27) (1926); 
ASIL nepon, Subcllmmittee No.1, To rel'tate tbe establisl;ed rules of interna
tional/aw, 1921 PROCEEDINGS Ot' 1'11£ ASIL 102, 10i (1921), stating th.\t "treacherous 
killings, massacreS and terrtlrism arc not allowed by the laws of wari" I J.W. 
GARNER, hn'L LAW AND nlE WORW WAit 2S) (1920); Eo SroWELL, H. MUNRO, 
11"11"1. Clm;s 173-176 (1916); and II \VIIEA1'ON's ELEMENTS 0.' Im'L LAW 789-790 
(6th cd. 1929). See abo the 11118 trial of Arbuthnot and Ambristel', III \VIfARl'ON'S 
DIG. OF TIlE INT'L LAW OF TIlt: U.S. 326, 328 (1886); and the Code of Articles of 
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lished. early in the 20th Century for the purpose of articulating the 
establIshed no~m~ of the law. of war and they identified a wide
spread denuncIation of terrorIsm as well as murder, massacres tor
ture. an~ collective penalties. III A third group charged with the in
vestigation of the German control of Belgium in World War I 
concluded ~hat a de~ibera~e "system of general terrorization" of 
the populatIon ~o. ~a1l1 qUIck control of the region was contrary 
to the .rules of c1V11~zed wa~fare, and that German claims of militar}' 
necessity and reprIsal actl~n .were unfounded. 20 The pre-World 
Wa~ ~ .Ger?,an Staff and JUrIsts had openly favored terrorization 
of ~Ivlhans 111 war zones to haste~ victory or in o~cupied territory 
to msure c0!1tro/ of. the populatlOn;21 but. these 'news and imple
mt'altary actions dur1l1g the \Var were Widely denounced as un
lawful strategies. 22 

King G~stavus Adolphus of Sweden, art. 97 (1621), reprimed at WINTIIROP 907': 
91J, statlOg tha~ no lIlan s~lall "tyrannize O\'l:r any Churchmen, or aged people, men 
o~ .women, ~aldes or chIldren, unless they first take up arms ... " 'I'h;; prohi
bition grew IIltO the customary prohibition of any form of violcnce against non
combata~rs. See 'VINTHROP at 778 and 843 (concerning the case of the "anarchist" 
Pallas, tned by a Court-martial at Barcelona in Septcmber, 1893). 

, ~9 See Report Presemed to tbe Preliminary Peace Conference by tbe Com-
1mSSlO~ on ~he Respo1/Sibility of the Authors of the War and on Ellforcemellt and 
Pm4ltles, LIst of War Crimes, items no. I, 3 and 17 (1919) (copy at United States 
Army TjAG School) (members were: U.S., British Empire, France, italy, japan, 
BelglUlIl, Greece, Poland, Romania, Serbia); and ASIL Report, suprlf note HI. It 
was not clear whether all form of violent terrorism (including terrorization of 
combatants not in fo~cc control) Were denounced, but a general ban on terrorism 
was af!irmed along with other strategies generally utilized only against combatants 
or agamst both combatants and noncombatants (i.e., assassination, usc of. prohibited 
weapons, treachcry, etc.) 

,20 See Report of the Bryce Committee, 1914, extract at E. STOWELL, H. MUNRO, 
INT.L CASES 1~3 .<!916? }'he Bryce Report added that the murder of large numbers 
of I~n~ent CIVIlians IS an act absolutely forbidden by the rules of civilized war
fare ; ,d. at 176. 

21 For a brief consideration of the German jurists and the Prussian War-book 
see T. BATY, j. MORGAN, WAR: ITS CoNDuer AND LEGAL RESULTS 176 and 180-181 
(London ~9lS) .. Karl von Clausewitz in 1832 had favored terrorizing the occupied 
populace Incl~dln~ a spread of the "fear of responsibili. y, punishment. and iII
treattne~r whlc~ In s~ch cases presses like a general weight against the whole 
population, ... ; sec Jd. at 1110 n, I; and I. J.\\'. GARNER, INT'[, LAW AN)) 'rIU: 

~ORl.o "AR 2?8-282 and 328 (920). Garner added that it was "entirely in accord 
~Jt~ the doc~flnes of the German militarists that war is a comcst . . . against the 
Civil population as well, that violence, ruthlessness, and terrorism arc legitimate 
m.ea~ure~: aud that whatever tends to shorten the duration of. the war is per
miSSIble; ~upra at 328. It is not clear whether Baty and Morgan repudiated the 
Ge~an views; hut most other writers did. See J. W. GARNER, supra at 283. 

See, e.g., E. STOWELl., H. MUNRO, mpra note 20; j.W. Garncr, supra note 21 
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DeS l1ite this background on the general prohibition of terrorism, 
howe~er, Stowell had identified a problem in connection with air 
bombardment that was of great importance. He placed this prob
lem before the community in I Q 31 when he stated that he recog
nized that under inherited expectations "the shocking inhumanity 
of acts of terrorism was rightly considered to be disproportionate 
to the military advantage to be derived from their use," but "the 
conditions of modern warfare as exemplified in the last war have 
given risc to serious doubts" concerning the condemnation of a~ts 
a?,'ainsr rhe civilian population Hintended to break down the stamma 
of the civilian population and to cause them to become so weary of 
further resistance that they would induce their government to sue 
for peace." 23 He also stated th~t an "impartial observe.r m~st 
recognize that the last war constitutes a precedent for dlfectmg 
operations against. the civilia!1 population in order ~o" ~ake them 
crave peace, and mduce their government to submit. - But, he 
added, a study should be made of this problem in terms of th~se 
modern conditions of war, the military impact of such usages, which 
can be considerably high, the psychological outc?mes among the 
civilians, which can be considerably grave, and the long-ter~ eff~~ts 
of such a strategy "on the post-war survival of. natural ammosltles 
and bickerings which will render the preservation of peace much 
more difficult." 25 This was an imp()~tant insight by Stow~ll. for 
he had thus predicted a massive aenal bombardment of Civilian 
populations, difficult ~ecisional quest,ions and the nee.d for a ~o~e 
comprehensive !ocus 111 order ~~ ach!eve the most ratlona.l, re~h~tlc 
and policy-servmg type of deCISions 111 actual context. With Similar 

at 283; It WHEATON'S ELEMENTS OF INT'L LAW 789-790 (6th cd. 1929); and France, 
Ministry of Foreign Affairs, GERMANY'S VIOLATIONS OF THE LAW OF WAR, 1914-
1915 at 77·215 (J. Bland trans. 1915). ct. E. STOWELL, INT'L LAW 523-526 (l9Jl), 
arguing for a reconsideration of the German claim of pernlissible terror in cases 
where the pri.nciple of military necessity applies and. warning. ~f a "precedent" for 
a World War II calamity which he could only dimly enVISIon and would not 
deny. The 1949 Geneva Conventions would prohibit all acts of terrorism against 
protected persons regardless of military necessity claims, but Stowell's. remarks 
were significant with respect to certain 'Vorld 'Var II bombardments whIch were 
most ~\kcly permissible then but woulll be condemncd tollay. See McDOUGAL, 
F~l.lCIANO at 79-8u and 652-657. 

23See E. STOWEl.L, INTERNATIONAL LAW 524 (1931). 
~~ Id. at 525. Sec also J. G.~RNER, RECEST DEVELOPMESTS IS h':TERSATlOSAL LAW 

174 (Calcutta 1925); and j. Garner, Proposed Rules for the Regulation of Aerial 
War{are, 18 AM. J.I.L. 56, 65, (1924) (but in each case expressing the desire for a 
prohibition of such acts). 

26 See STOWELL, supra note 23, at 524 n. 2, 52S n ... and 526. 
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c~ai.n~s being l11~de today by certain precipitators of terro among 
clvlhan targets In many sectors of the world and intense ebate on 
the propriety of such conduct, it seems that we need a similar foclls 
in order to reach any sort of consensus and to thus initiate an effec
tive preventive and sanctioning effort by the community. At least 
now we hav~ a l~lore extensive docu~lentation of human rights, both 
general and In tllnes of armed conflict, for policy guidance. 

In fact, since World War II distinguished authoritit~ h:we re
captured the need for a peremptory norm which prohibits the 
~ntent~onal terrorization of the civilian population as such or the 
intentIOnal use of a strategy which produces terror that is not "in
cidental to lawful" combat operations.26 Underlying these view
points are policy considerations involving the· need for limiting the 
types o~ permissihle participants and strategies in the process of 
armed Violence and a shared awareness of the need to prohibit the 
deliberate terrorization of populations in order to preserve any 
"vestige of the claim that war can be regulated at all" and to save 
from extinction the "human rights" limitations on the exercise of 
armed coercion within the social process. 27 

As if to reaffirm these trends in expectation, the 1949 Geneva 
Conventions contained a specific peremptory prohibition of "all 

" f" ." 2M d h measures 0 terronsm, an numerous umane treatment pro-

26See H. Lauterpacht, Tbe Problem of the Revision of tbe Law of lVar, 29 
BRIT. YRJlK. I.L. 360, 378-379 (1952); McDOUGAL, FEUCIANO at 79-80, 652 and 
656-658; Carnegie Endowment for Int'l Peace, REP,;lRT OF THE CoNFERENCE ON 
CONTEMPORARY PROBLEMS OF TlfE LAW OF ARMED CoNFUeTS 39, 42 (1971); and 
J. W. GARNER, RECENT DEVELOPMENTS IN INT'L LAW 174 (Calcutta 1925). Cf. E. 
STOWELL, INTERNATIONAL LAW 524-526 (1931). Present suppott for a peremptory 
prohibition of international terrorization of noncombatants would also seem to 
come from: Professor R. Baxter, G.I.A.D. Draper, Professor J. Freymond, M. 
Greenspan, Professor H. Levie, T. Meron, J. Pietct, G. Schwarzenbcrger, Dr. H. 
Meyrowitz, Professor Y. Dinstein and others. See T. Meron, Some Legal Aspects of 
Arab Terrorists' C.ailllS to Privileged Cumbatancy, supra note 11; I and III ISRAEL 
YRBK. ON H,.R. (1973); and G. Schwanenberger, Terrorists, Gtterrilleros, and 
Mercenaries, supr.iJ note 11 at 73-76. 

27 See supra note 26. 
28 G.c., art. 33. See also J. PleTH, IV. COMMENTARY at 225-n6 and 594. 

This article is technically applicable only to noncombatants in the terror process 
since. "prot~cted persons" are defined in article 4. The article is also specifically 
ap~hcable an case ~f a~ armed conflict. of an international character including a 
CIVal war between belhgerents" (an article 2 conflict). See FM 27-10, para. 11 (a); 
II Qpl'ENUEIM at 370 n. 1; and HALLECK, ELEMEN'fS OF INT'L LAW AND LAWS OF \VAR 
lSl-IS3 (1866) concerning the applicability of the law of war to civil war between 
"belligerents." Respected authority states that terrorism is also prohibited in an 
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visions prohibit these and related acts of violence in all circumstances. 
Specific prohibitions include: violence to life and person, cruel 
treatment, torture, the talcing of hostages, summary executions and 
other forms of murder or punishment without judicial safeguards, 
outrages upon personal dignity, and humiliating and degrading 
treatment.:m A nonabsolute ban on all forms of "physical or moral 
coercion" against protected persons is also contained in the Con
ventions, and Pictet states that the prohibition is very broad although 
the drafters "had mainly in mind coercion aimed at obtaining in
formation, work or support for an ideological or political idea." ao 
Coercion of a violent or violence threatening nature to induce be
havioral or attitudinal outcomes in the primary target, either the 
capmred person or some "home" audience, in connection with an 
effort to gain "support for an ideological or political idea" is, how
ever, just the sort of thing envisioned in the definitional framework 
provided above. The specific interrelated Geneva prohibitions men
tioned above can also be viewed as means or strategies employed 
during a terroristic process in order to produce the desired outcome; 
and, thus, torture and inhumane treatment prohibitions become ex
tremely relevant in limiting the possible methods one might seek 
to employ in carrying out ~ terroristic process. Recent efforts to 
supplement the Geneva Conv~ntion .norn~s through two n~u: ~roto
cols have also contained speCific reiterations of the prohlbltlon of 
terrorism as well as the prohibition on any other form of armed 
violence directed at the Civilian population as such.a1 Included in a 
1972 ICRe Draft were "terrorization attacks" and "acts of terror
ism, as well as reprisals against persons." An early 1973 Draft 
included changes such as: "acts and measures that spread terror," 

article 3 conflict (not of an international character). and it seems sufficiently clear 
that those who follow article 3 will not commit acts of'terrorism against noncom
batants. See J. PICTET, IV CoMMENTARY at 31 and 40. 

29 See, e.g., G.C., arts. 3, 16, 27, 31-34 and 147, and GPW, arts. 13, 17 and 130. 
Common article 3 cOlltains each of these. 

30 See G.C., art. 31; and J. PICTET, IV CoMMENTARY at 219-220. See also GPW, 
arts. 13, 17 and 99. Permissible derogations from this ban must serve other Geneva 
policies. See J. PleTET, IV CoMMENTARY at 219-220. 

31 See, e.g., IeRC, I BASIC TEXTS, Protocol I, art. 45, and Protocol II, art. S 
(Jan. 1972) (proposed draft Protocols to the Conventions, Conference of Govern
mental Experu, Geneva 3 May-3 June 1972), concerning specific prohibitions of 
"terrorization attacks" and "acts of terrorism." These prohibitions appear in 
articles designed to protect the general population and individual noncombata~ts 
against the dangers of armed conffict in both article 2 and 3 types of conffict 
(international and nonintemational). 
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"attacks that spread terror among the civilian population a are 
launched without distinction against civilians and militar~ objec
tives" 32 and "violent acts of terrorism perpetrated without distinc
tion against civilians who do not take a direct part in hostilities." 33 

If properly framed, the new prohibitions of terrorism in the Geneva 
Protocols will be important because they might help to implement 
customary and current expectation proh,biting attacks on the civilian 
population as such, whereas the present Conventions primarily pro
tect. persons already in control. of the military force or in occupied 
terntory and the wounded, mfirm, women, children or "other 
persons" who are "exposed to grave danger." 34 

Similar trends in expectation h.ave developed within the inter
connected sphere of human rights contained in norms other than 
the 1aw of armed cOl~flict. Whether the 1474 trial of Peter von 
Hagenback fits into developing trends of human rights, the law of 
war or norms prohibiting the dominance of other people and terri
tory by a "regime of :il"hitrariness and terror," is not important for 
this inquiry. The significance of the decision for our focus stems 
from the indicia of an early community condemnation of a govern
ment by terror as being an egregious defiance of "the laws of God 
and man." 35 In that case, the arrant denial of shared expectation 
necessitated community military action and the trial of captured 
perpetrators. 

82ft is doubtful that the "and" is meant as a condition or that attacks with 
distinction or discriminate attacks on civilians is meant to be apprl)ved. 

3~ Again, it is doubtful that this sloppy draftsmanship contains an intended 
permissibility of. discriminate attacks on noncombatants. 

U It should be noted that most of those protected by G.C., art. 4 are those 
in force control ("protected persons") j however, article 4 also refers to Part II of 
the Convention and to a broader group of persons protected by articles J3 and 16, 
for example, ("persons protected"). See J. PIC1E-r, IV COMMENTARY at 50-51 and 
118-137; and J. Paust, Legal Aspects of the My Lai Incident: A Response to Pro
fessor Rubhl, 50 ORE. L. REV. 138 (1970, reprinted at III THE VIETNAM WAR AND 
INTERNATIONAL LAW 159 (R. Falk ed. for ASIL 1972). No such "in the hands of" 
or contro~ limitations attach to common article 1 of the Conventions and its pro
hibitions apply "in all circumstances" including "any time" and "any place" 
whatsoever. See also J. PAUST, A. BLAUSTEIN, WAR CRIMES TRIALS AND HUMAN 
RIGHTS: THE CASE OF BANGLADESH (Praeger 1974). 

:IUSee II G. SCIIWARZENIIERGER, INT'L LAW 462-466 (1968). The ancients had 
used terror to dominate others, but by the time of Vatte! this was condemned. 
See III R. PHIUIMORE, COMMENTARIES UPON INT'L LAW 7J (} ed. London 1879); 
and J. MACQUEEN, CHIEF POINTS IN THE LAWS OF WAR AND NEUTRALITY 1-2 
(London 1862), adding that "cruelty, pillage and marauding, though practised 
largely in the first Napoleon's wars, have no sanction from any modern jurist." 
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Related claims to control the population of occupied territory 
in times of war through a process involving the taking. of hostages 
and their execution in response to local population resistance have 
been authoritatively denied after both World Wars. After. the 
Second World War it was further declared that the executions 
of hostages without strict compliance with reprisal principles and 
certain minimum judicial safeguards "are merely terrur murders" 
and are impermissible regardless of a "reprisal" or other objective.

so 

Now the Geneva Conventions also prohibit the taking of hostages 
in any type of armed conflict. ~nd for a!1y purpos~.37 To ser,:e a 
similar policy! they also prohibit collectlve penaltles and repnsals 
against protected persons, no matter what the postulated need of 
those engaged in the armed struggle.as 

Today it also seems reasonable to conclude that all forms of 
violent terrorism against noncombatants and captured persons and 
the governmental or private terrorization of others in order to 
coerce them from a free participatio~ in the governm~ntal process 
would violate human rights expectations. documented I~ numerous 
international instruments. The 1948 Umversal Declaration of Hu
man Rights staled that II [e) veryone has the right to lif~, liberty 
and security of person" and that Il [n] 0 ~ne shall be subJected. to 
torture or to cruel, inhuman or degradmg treatl!'ent. or pumsh
ment." so This is the same type of language contamed m the 1949 

36See United States v. von Leeb, 10 TRIALS OF WAR CRIMINALS l, 11 T.W.C. 
528 (1948), adding that it might be impermissible to execute hostages under any 
circumstances. Cf. United States v. List, 11 T.W.C. 757, 1250 (1948). 

37 See G.C., arts. 3, 14 and 147j GPW. arrs. 13, 84-85 and 130j and J. PICrET, 
IV CoMMENTARY at 35-40, 229-2Jl and 596-601. 

38See G.C., arts. 27 and Hj and J. PIC1ET, IV CoMMENTARY. at 199-202 .. 20S 
and 224-229. These prohibitions are arguably applicabl~ to a? article 3. con~lct ~ 
well even though no specific mention of reprisals or collective penalties ~stS In 

the article. See J. PICTET, IV COMMENTARY at 34 and )9·40. In any event, It.would 
be a very limited type of "reprisal" or "collective penalty" that could survive the 
absolute ban on hostages, murder, cruel treatment, torture, out~ages upon f.erso~al 
dignity, other forms of inhuman treatment, ~nd summary ~xec~tlons or the passing 
of sentences" without regular court proceedmgs. Indeed, 10 view of the purpose. of 
the article and the last mentioned form of prohibition it would seem that col~ectlve 
"penalties" are also prohibited unless such is actually beyond the connotatlo~ of 
the phrase in that a personal guilt of each accused has been somehow determmed 
by an authoritative judicial body utilizing fair procedure. See also J. PICTU, IV 

CoMMENTARY at 225. 
39 U.N. G.A. Res. 217 A,) GAOR, U.N. Doc. A/810, at 71, arts.) and S (1948). 

This is the ;:~th Anniversary of the Declaration and many scholars view it as an 
evidence of customary law. See J. CAREY, UN PROTECllON OF CIVIL AND POLITICAL 
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Geneva Conventions, and it would seem to document a similar 
expectation of the prohibition of all forms of terrorism throll [ I 

acts of violence to persons or threats thereof.40 Similar langu ige 
also appears in the 1966 Covenant on Civil and Political Rights41 

and two regional human rights conventions.42 In addition to these 
trends in the documentation of human rights, other authoritative 
pronouncements have declared that acts of terrorism constitute 
serious violations of the fundamental rights, freedoms and dignity of 
man.43 The U.N. Secretary General has added that "terrorism 
threatens, endangers or destroys the lives and fundamental freedoms 
of the innocent," H and a recent resolution of the U.N. General 
Assembly stated that that body was at least "deeply perturbed" over 
acts of international terrorism which take a toll of innocent human 
lives or jeopardize fundamental freedoms and human rights.4n In 

RIGHTS 11-14 (1970), cithlg the 1968 Montreal Statement. See also U.N. G.A. Res. 
J059 (XXVlU) (Nov. 2, 1973) (adopted unanimously), rejecting "any form of 
torture and other cruel, inhuman or degrading treatment or punishment"-appar
endy also rejecting, then, any excuse; see supra note 6. 

'0 This type of language appears in common article 3 of the Geneva Conven
tions, and respected authority asserts that it is broad enough to cover acts spe
cifically prohibited in other Ilrticles such as acts of terrorism. See J. PICTET, IV 
COMMENTARY at 3 and 40. Detailed prohibitions contained in G.C., art. 3 but 
not necessarily in the 1948 Declaration as such include: taking of hostages and 
mutilation. See also 1948 Universal Declaration, arts. 2, 10 and 11; and U.N. G.A. 
Res. 3059 (XXVIll) (Nov. 2, 1973). 

'1 U.N. G.A. Res. 2200A, 21 U.N. GAOR, Supp. 16, at 52, arts. 6(1) and 7, 
U.N. Doc. A/6316 (1966) (vote: 106-0-0) (not yet in effect). Note that article 
4(2) prohibits all derogations from this basic expectation. One wonders, however, 
if some claims to terrorize combatants not in force control could survive this 
blanketing prohibitory language through policy inquiry and a comparison with 
developed expectations concerning the law of war (note that the law of war may 
not forbid all terrorism). Since the human rights provisions apply to all persons 
and no derogation is allowed from relevant articles even in times of war or grave 
public danger, the presumption may lie with a peremptory prohibition (with 
respect to all participants). 

42 See European Convention on Human Rights, arts. 2 and 3, U.N.T.S. 221 
(\950); and American Convention on Human Rights, arts. 4, 5, 7 (1) and 11 (1) 
(1969), reprinted at 65 AM. J.I.L. 679 (1971) (not yet in effect). These regional 
human rights conventions also prohibit all derogations from the listed articles; see 
arts. 15(2) and 27(2) respectively. 

43 See O.A.S. Res. 4, O.A.S. Doc. A C/Res. 4(1-E/70) (June 30, 1970), re
primed at 9 (ASIL) INT'L L. MAT. 108 .. (1970); and U.N. S.C. Report A/C.6/418 at 
35-39, also citing the 1970 Inter-American Commission on ['Iuman Rights resolution 
on terrorism. 

44 U.N. S.G. Report A/C.6/418 at 41. See also id. at 6. 
'Ii U.N. G.A. Res. 3034,27 U.N. GAOR, U.N. Doc. A/RES/3m .. (\972) (vote: 
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1969 the Red Cross Istanbul Declaration also provided that "it is 
a human right [0 be f~e~ fr~m all fe~r~, acts of ~iole~ce and br~
tality, threats and al1Xletles hkely to mlure man 111 hiS person, hiS 
honour and his dignity." 40 Necessarily included in such a ban 
would be acts of violent terrorism. . 

Not only do human rights expectations seem t~ proh~~it almost 
all forms of violent terrorism per se, but terronsm unhzed as a 
strategy to coerce others from a free and full participation i~ the 
governmental proces~ would undo~btedly off.e~d norms deSigned 
to assu re a full shanng of power 111 the. pohtlca.l process for all 
participants in the social process and the full sharlllg of enhghten
!nent or the free exchange of ideas,41 These fundamental human 
goals arc supplemented by specific human rights reference~ to equal
ity, the impermissible distinct!o~ of persons on the bas1~ ~f con
flicting political or other Op1l110n,48 and the shared prmclple of 
self-determination. Indeed, terrorism, as a strategy to coerce others 
through violence, offends not only the free choice of the whole 
people but the freedom and dignity of the individual.40 Such a 

76.35 (U.S.)-17). The author feels that the split of votes was not due to the ~er
spective outlined here. See "U.S. Votes Against U.N. General Assembly Resolution 
Calling for Study of Terrorism," 68 D£P'T STA'rE BULL. 81, 87-8? 9an. 22, ~9?3). 
It should be noted that the word "innocent" is not a very useful criterion for dlstlOc
tion; nor does terrorization of the "guilty" leave mankind much better off. See 
supra note 22 and i1Ifr.1. 

46 XXlst Int'l Conference of the Red Cross, Res. XIX (Istanbul 1969), reprinted 
at 104 INT'!. REV. 0 .. THE RED CRoss 620 (1969). See also J. PICTET, THE PRINCIPLES 
0 .. INTERNATIONAL LAW 34-36 (1966); and Final Act of the International Conference 
on Human Rights, Res. XXlII (Teheran, April-May 1968). . . 

47 See 1948 Universal Declaration, arts. 18-19 and 21; 1966 Covenant on CIVil 
and Political Rights, arts. 18-19 and 25; 1950 European Conventio~ on Human ~ights, 
arts. 9-10 (c/,. art. 16), and Protocol I, art. 3; and 1969 American Convention on 
Human Rights, arts. 6( I), 12-13, 16(1) and 23. . . 

48 Sec 1948 Universal Declaration, arts. 1-2; 1966 Convellant on CIVil and Po
litical Rights, arts. 2(1), 3 and 18(2); 1950 European Convention on Human Rights, 
arts. 1 and 14, and 1969 American Convention on Human Rights, arts. 1 and H. 

49 See O.A.S. Res. 4, supril nOte 43, stating that acts of terrorism constitute 
crimes against humanity, serious violations of the "fundamental rights and freedoms 
of lII:1n" or "essential human rights," and flagrant violations of "the most elemental 
principles t)f the security of the individual and comlllunity as well as offenses 
against the freedom and dignity of the individual"; U.N. S.G. Report A/C.~/418 at 
7, 9 and 41, stating that "terrorism threatens, endangers or destroys the, bves and 
fundamental freedoms of the innocent"; and J. Irwin II, Letter of Submittal, MES
SAGE .. ROM THE PRrSIDENT OF 'm£ UNI1'£D STATES TRANSMITTING Tm: CONV£NTION TO 
PII~:n:NT ANIl PUNISII THE AL'TS OF T£RRORISM TAKING TilE l~ORM OF CRIM£S AGAINST 
PEIISONS ANI) RI::LAl£1) EXTORTION lHAT ARE 0.' INT'L SIGNIFICANCE, Executive D, at 
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<:oercive interference with the political process is an attempt '.1 

deny the full sharing of power by all r:micipants in the given so lal 
process, or the denial of a "determination" by an aggregate "se! ." roo 

Moreover, when such attempts at elitist control of the po .itical 
process arc made by parties or states outside of the particular social 
process (especially a state boundary) such "exported" terrorism for 
that purpose would offend norms governing intervention. More 
specifically, a widely recognized prescription with customary back
ground declares that: 

Every state has the duty to refrain from organizing, instigating, assisting 
or particip\lting in acts of. civil strife or terrorist acts in another state or 
acquiescing in organized activities within its territory directed toward 
the commission of such acts. . .61 

A similar prescription prohibits related attempts to "organize, a!.sist, 
foment, finance, incite or tolerate subversive, terrorist or other armed 

3, Senate, 92d Cong., 1st Sess. (May II, 1971). See also Amb;:~;.lador Bennett, "U.S. 
Votes Against U.N. General Assembly Resolution Calling for Study of Terrorism," 
IUpra note 45, at 81·83 and 92; G.A. Res. 3034, 27 U.N. GAOR, U.N. Due. 
A/RES/30H, art. 4 (Dec. 18, 1972) (vore: 76·35 (U.S.).17) (re: governmental 
terrorism and human rights); and Secretary Rogers, "A World I'rec of Violencc," 
supra note 10, at 429. 

60See 1970 Declaration Concerning Friendly Relations and Cooperation, U.N. 
G.A. Res. 2625, 25 U.N. GAOR, Supp. 18, at 122-124, U.N. Doc. A/8028 (\970); 
Universal Declaration of Human Rights, arts. 21(1) and 21(3), U.N. G.A. Res. 
2Ul, Declaration on the Inadmissibility of Intervention, ;'1Ifrll note 51, and 1966 
Covenant on Civil and Political Rights, arts. 1 and 25(a) and (b). 

61 U.N. G.A. Res. 2625, Declaration on Principles of International Law Con
cerning Friendly Relations and Cooperation Among States in Al:cordance with the 
Charter of the United Nations, 25 U.N. GAOR, Supp. 18, at 122·124, U.N. Doc. 
A/8028 (1970) (elaborating expectations connected with U.N. CHARTER, art. 2(4) 
and adding: "when the acts referred to in the present paragraph involve a threat 
or usc of force"). Sec also Draft Convention on Terrorism, preamble and art. 
10(1); 1971 O.A.S. Convention on Terrorism, an. 8(a); 1971 Montreal Convention, 
art. 10(1); 1937 Convention on Terrorism, arts. 1(1} and 3; U.N. G.A. Rl!s. 2131, 
Declaration on the Inadmissibility of Intervention in the Domestic Affairs of, States 
and the Prote~tion of Their Independence and Sovereignty, 20 U.N. GAOR, Supp. 
14, at 11.12, U.N. Doc. A/6014 (\96S) (vote: 109.0·l(U.K.»; and Draft Code (If 
Offenses Against thz Peace and Security of Mankind, art. 2(4), (5), (6) and (13), 
9 U.N. GAOR, SUI)p. 9, at 11·12, U.N. Doc. A/2693 (1954) (adol>lcd by the 
UN ILC). See al\n i.t'.lguC of Nat;ons Cove1lam art. 10\ I Ol'PI-:NItEIM'S INT'L LAW 
292·293 (8 cd. 1955) and II Oi>I'I-:NHI-:IM'S !In'L LAW 698, 704 and 751-754 (7 cd. 1952). 
I!or comments on the 1970 Declaration Concerning Friendly Relations sct', c.g., U.N. 
S.G. Report A/C.6/418 at 27-29\ and R. Rosenstock, The Declaratioll of '>rillcipit's 
of 11ltt1rllatiollal Law COllcerllillg friendly Relation,: A Survey, 65 AM. J.I.l .. 
713 (\971). 
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activities;" r,2 and the United Nations Secretariat has stated that a 
pllnishabi~! act should include the incitement, encouragement or 
toleration of activities designed to spread terror among the popula
tion of another state.1I3 The above prescriptions arc also supported 
by a long history of expectation usually categorized in terms of 
aggression or intervention. M 

III view of the numerous documented I;:xpectations pfCihibiting 
acts of violence relevant to the terroristic process one might con
clude that any new convention on terrorism will only re:lffirm 
these trends and would be most significant for its procedural mecha
nisms for implementation.1Hi Already supplementing the law of 
armed conflict and humall rights, of course, are the more specific air 
hijacking and sabotage conventionsli6 and the regional O.A.S. Con
vention on Terrorism.IIT But, one might ask, if there ar(; numerous 
norms prohibiting terrorism in armed conflicts, as well as in certain 
other contexts, then why arc there still problems ahead for the 
complete, rational and policy-serving regulation of terrorism in 
times of armed conflict? First, there is a minority of states which 
has recently articulated certain claims for an exception to the seem
ingly complete ban on terrorism during armed conflict; and second, 
there are hidden gaps within the present coverage of this matter by 

62 1970 Declaration Concerning Friendly Rclatiol's and Cooperation, supr" note 
51. This prescriptive elaboration is listed under a section on U.N. Charter, art. 2(7). 

~3 See U.N. S.G. Report A/C.6/418 at 26. This would include individual 
criminal sanctioning and such individual responsibility can be found in numerous 
examples of current expectation or traced to customary law as is the 1818 case of 
Arbuthnot and Ambrister. See III WHARTON'S, DIG. OF INT'L LAW 326 (1886). 

64 See, e.g., U.N. S.G. Report A/C.6/418 at 30; supra notes 51·52; II Oppenheim 
at 656, 678-680, 698, 704, 751-754 and 757·758; Q. Wright, Subversive Intervention, 54 
AM. J.I.L. 521, 533 (1960); II G. HACKWORTH, DIG. OF INT'L L. § ISS, at H4·H6 
(l94J); and United States v. Arjona, 120 U.S. 479 (1887). 

lir. If this is true, then the main focus of this article and the author's other one 
cited supra note 1 should allow the reader to test the new efforts put before thl! 
United Nations in terms of Convention proximity to implementary needs and real
istic possibilities. 

GO These are the 1963 Tokyo, 1970 Hague and 1971 Montreal Conventions, 
IUpra note 6. 

67 Supra noce 6. Note that article 1 articulates the undertaking of the Contract· 
ing Parties to prevent and punish all acts of terrorism, although the Convention's 
main aim seems to lie in the protection of "pcrsons to whom the State has the duty 
to give special protection according to international law" (notably diplomatic per· 
sOllnel). Do protected persons under the Geneva Conventions qlJalify? It would 
not seem to matter in view of the Geneva prohibition of terrorism and the Geneva 
Obligations upon all signators and parties to take affirmative protective measures. 
See J. P.Cn:T, IV CoMMENTARY at 45·51, 133·135, 201·205 and 225-226 on this point. 
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the law of war. l\lorco\'cr, although it appears that almost ny 
form of terrorism will thwart some basic policy of human digl . Y or 
world public order, there may still be some overriding case of 
"necessity" which balances against a normal prohibition if the com
munity has not already placed an absolute ban on thc particular 
activity. All relcvant legal policies have to be considered as well as 
all relevant features of com ext. Some of the claims which follow 
result from attempts to ignore all relevant policies and circumstances 
and this unavoid:tble need for rational choice. 

IV. RECENT DIVERGENT CLAIrvlS 

Apparently in direct conflict with their pledges to respect and 
to ensure respect for an absolute ban on terrorism against civilians 
protected by the Geneva Civilian Convention, there ;ue claims 
being made by some states that community efforts to regulate ter
roristic acts should not apply in the context of a national liberation 
movement where a people are legitimately seeking self-determina
tion. 51! It is difficult to judge, however, how many states make this 
sort of claim in connection with the general debate on international 
terrorism. Some fourteen states seem to openly t .. ke a similar stance, 
but upon close inspection many of these merely claim that a ban 
on international terrorism "should not affect" the inalienable right 
to self-determination and independence of aU peoples or "the legiti
macy of their struggle" (or words of similar effect). ~\l Such a claim 

D8See U.N. Doc. A/AC.160/1 and Adds. 1·5; and Ad Hoc Committee Report. 
Included here (with some uncertainty as to actual position) are: Bye10russian 
Soviet Socialist Republic(?), Cyprus, Czechoslovakia, Greece (?), Italy (?), Lebanon, 
Nigeria, Norway(?), Romania(?), Syrian Arab Republic, Ukranian Soviet So
cialist Republic, Union of Soviet Socialist Republics, Yemen Arab Republic, Yugo
slavia. Sweden would seem to wish to exclude this context as well by its unac
ceptable, conclusionary definition of what is "international" (in apparent disregard 
of U.N. CHARTER, art. 2(7) conscquences for human rights efforts). See U.N. Doc. 
A/A.C.160/1 at n-H. 

III} It should bc noted that the Nonaligned Group in the Ad Hoc Committee 
(Algeria, Congo, Democratic Yemen, Guinea, India, Mauritania, Nigeria, Syrian 
Arab Republic, Tunisia, United Republic of Tanzania, Yemen, Yugoslavia, Zaire and 
Zambia) expressed the view that the ban on teerrorism "s/JOlIld 110t affect the in
alienable rigbt to self-dctcrminarion and independence ... and the legitimacy of 
tlJejr stTuggle, in particular the struggle of national liberation movements, in ac
cordance with the purpose lind principles of the Charter ... " (emphasis added>. 
Some of the members of the NO'naligned Group seem to actually have taken a 
much stronger position elsewhere; sec supra note 58 (i.e., Nigeria, Syrian Arah 
Republic, Yugoslavia). Note that a struggle "in accordance with the purposes and 
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seems merely to atfirm that an otherwise legitimate use of force or 
overall struggle for self-determination should not itself be consid
ered as an impermissible terroristic process per se.60 With this, the 
author must agree. But, then, jt would seem that no claim is being 
made by even these states that during such a self-determination 
struggle any means of force including terroristic strategies directed 
against civilians protected under the Geneva Civilian Convention 
is to be permissible in that context. With such a claim, the author 
would have to totally disagree and it has already been disclosed 
that the end does not simplistically justify any means to that end. 
Each claim as to the permissibility of terrorism would have to be 
analyzed in terms of the actual context with a comprehensive ref
erence to: participants, perspectives, base values or resource'l, situ
ations of inre,(:lction, strategies utilized, actual outcomes and long
term eff("rs, as well as the goal values involved, impacts upon goal 
value realization, and so forth. 61 There are a few states which seem 

principles of the Charter" would most certainly seek to respect and to ensure 
respect for human rights in time!t of. armed conflict (plus general human l·jghts). 
See U.N. CHARTER, preamble lllld ans. 1(2) and (3),2<4), Ss(c) and 56. 

60 Note that a claim that an orhel-wise permissible process of political chanl:lc 
should not itself (as a whole be banned because of its terror impact is far different 
than a claim that any means utili7.ed during such a process should be legitimate 
when they arc analyzed as separate strategies. It seems quite likely that most states 
which mention self-determination or national liberation movements wish to claim 
only that the overall process should not be il1lpel'missible because of some terror 
impact. The author notes that the mere accumulation of terror producing strate
gies that arc separately impermissible into a movement should not result in a con
clusion of permissibility. Thus, the author wishes to reserve judgment on self-
determination processes with the remark that they shuuld not be impermissible per 
se because of some terror impact. Each process would have to be examined in 
terms of all relevant goal values and the :lema I context. CQ'llfra U.N. S.G. Repon 
A/C.6/ofI8 at 7, stating: "The subject of. international terrorism has ... nothing to 
do with the questiQn of when the use of force is legitimate ... " Moreover, because 
of the author's concept of authority and legitimate self-determination (by all par
ticipants in a freely determined process), see SlIpra, the author finds the remarks 
of Czcchoslm'akia which condemn acts of "individual" terrorism "as a means to 
achieve revolutionary aims" quite compatible with his own view. See U.N. Doc. 
A/A .. C.160/1/Add.2 at 3. See also U.N. Doc.A/A.C.160/1 at 3, for the apt state
ment of Austria that "acts of individual violence should be condemned ... since 
they, by their ve~'y nature, infringe upon the right ot: self-determination of those 
peoples whose Governments become the object and aim of such terroristic acts 
and jeopardize peaceful and constructive relations between States," 

61 See, e.g., McDOUGAL, F£UCIANO, pass;",; and supra note 10. See also U.N. 
G.A. Res. 3166 (XXVIII) (Dec. 14, 1971), adopting tbe new Convention on the 
Prevention and Punishment of Crimes against Internationally Protected Persons, 
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to have spccific~\lly claimed that allY means utilizcd in such, sclf
detcrminative proccss, if not in an elitist attcmpt to con 01 thc 
idcological and political perspectives and cvents in a gi~ n social 
proccss-.l form of dominance, should be legal; but their uncom
promising and extreme viewpoints secm thus far to have convinccd 
no onc else.02 

Another relatctl typc of claim reccntly coming imo focuso3 is 
that any mcans utilized to confront an "aggressor" should bc per
missible or excluded from a ban on terroristic acts of international 
significance.o. Of course, there is a wcll documentcd international 
consensus, inherited and present, that is opposed to such a claim and 
in modcrn times it has been fairly consistently cxpcctcd th2t no 
exception to the coveragc of the law of war should bc madc on 
the basis of the "aggressor" status 01' "unjust" qmllity of the actions 
of onc or morc of the partics to a particular armed conflict. Under
lying this expectation is ll. recognition that it is oftcn difficult to 
dctermine which party is an aggressor, that without an authori
tative determination on such a matter each party to the conflict 
might refuse to apply the law of war to thc ~)thcr partics to the 
conflict in thc context of con'flicting asscrtions and cscalating in
humanity, and that the law of human rights in timcs of armed con
flict is designed to assure protection to all noncombatants regardless 
of race, colour, religion, faith, scx, birth, wealth, political opinion 

including Diplomatic Agents, recognizing that the Convention "could not in an)' 
way prejudice the exercise of the legitimate right to self-determination. , ," 

GISee U.N. Doc, A/A.C.l6fJ/1 and Adds. 1-$; and Ad Hoc Committee Report. 
They have left no other feasible lnte:rpretatio:l. Included arc: Cyprus, Czechoslo
vakia, Lebanon, Nigeria, Syrian Arab Republic, Ukranian Soviet Socialist Republic, 
Union of Soviet Socialist Republics, Yemen Arab Republic, Yugoslavia. Note that 
tbe Union of Soviet Socialist, Republics is included here while the Byclo[ussian 
Soviet Socialist Re:public is not (surely an oddity) because of the Byelorussian use 
of general terms such as movements, opposition and assertion of rights, whereas the 
U.S.S.R. refers to acts and action (presumably any acts or means within the 
struggle, opposition or assertion of rights). More specifically, Yugoslavia refers 
to an exclusion of interfere:nce "in any way" with struggles and an approval of the: 
carrying on of a ~truggle "with all means at their disposal" (similar statements 
come from Cyprus, Czechoslovakia. Lebanon, Nigeria, Syrian Arab Republic, 
Yeme:n Arab Republic). 

03 Made only by three entities: Czechoslovakia. Ukranian Soviet Socialist Re:
public, Union of Soviet SoCilliSt Republics . 

• 'Set U.N. Docs. A/A.C.I60/1/Add. I and Add. 2. Close positions arc theXlC 
of Lebanon and the Syrian Arab Republic which refer to a situation where ;) 
people is fighting "to reconquer usurped territories. to drive out an invader," or 
to seek tithe liquidation of foreign occupation." 
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or similar critcria and is a law built upon the expcctancy of an obli
gation owed to all of mankind mther than to the mere number of 
participants actuaUy involved ill the fray. Oil Moreover, the goal 
valucs covercd in that law are deemed too important to give way 
to such a claim and most norms are of a peremptory nature allow
ing for no derogation on the basis of stat~ status, political or ideo
logical pretext, military necessity or state or group interest unless 
specifically so smted for a particular prescription. 

Regardless of the final acceptance or nonacceptancc of such a 
claim in connection with the efforts to prohibit ir.{ernational ter
rorism in general, it seems clear that in connection with the regula
tion of terrorism under the law of war such a claim is doomed to 
failure in view of the widely shared and inheritcd expectations of 
thc community and the important goal values at stake which provide 
a necessary backbone for all human rights. 

A third claim of a related nature might seek to exclude the con
text of a struggle by workers from terroristic regulation.oo Un
doubtedly thc lack of any adherents to this view beyond the Soviet 
frontiers will lead to its demise in the gcneral debate. Although a 
littlc more specific than references to "oppressors" and "oppressed," 
this worker struggle exception suffers from a similar criterial am
biguity, though I am sure that the Soviets could call them as they 
see them for thc rcst of us if the community wanted to be left to 
such :1n unindusive fate. Suffice it to say here that this claim has 
nevcr been sJ)ecifically raised in a law of war context and there 
does not scctn to have ever bcen demonstrated any shared policy 
reason why "workers" should be allowed to terrorize everyone else. 

A f()urth claim of a related nature that has not appeared in recent 
gcncral debates on international terrorism, but which has arisen in 
the context of efforts to revitalize certain provisions of the law of 
war, is that the means employed by insurgent guerrillas in a guer
rilla war or armed conflict, including the terrorization of noncom
batants, should be permissible.oT Some have even advocated that in 
a guerrilla warfare context all participants should be allowed to 
c!icape the regulation of the law.o8 Both of these claims are minority 

GG See, e.g., supra note:s S, 6, 9 and 59. 
00 Sec U.N. noes. AI A.C.160/1/ Alld. I and Add. 2. Advocates include: Bye

lorus.~ian Soviet Socialist Republic, Ukranian Soviet Socialist Re:public, Union of 
Soviet Socialist Republics. 

67 See IIIpra notes lI-U. and U.N. S.G. Report A/SOU at S6·57 (view of "some 
of the JCRe experts"). 

eaSee id. 
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viewpoints and ooth run counter to a customary law and r ~neva 
law which recognize no sweeping exception for guerrillas - guer
rilla warfare.uu Indeed, as disclosed elsewherr by the au lor with 
a more comprehensive analysis of the issues .avolved, the law of 
war was developed with ooth a guerrilla warfare and an insurgent/ 
belligerent power struggle experiential and policy formulative back
ground; adherence w its norms and goal values will more greatly 
assure the fulfillment of human rights, the lessening of indiscrim
inate suffering, the protection of noncombatants, restraint upon 
armed violence, the abnegation of raw power as the measure and 
force of social change, a human freedom from inhumane or de
grading treatment, and the serving of all other policies intertwined 
with human dignity and minimum world rublic order.70 

It seems that none of these four types 0 claimed exceptions will 
find community approval for law of war contexts. They are all 
extreme forms of attempted exception which seek to exclude a 
whole context of violent interaction from le~al regulation rather 
than to advocate a particular policy for authomative decisional bal
ancing or the regulation of all contexts with deference to certain 
policies in the case where conflicting policies present themselves with 
an otherwise relatively equal weight. if the community chooses to 
give a strong policy weight in favor of self-determination, for ex
ilmple. then that preference should be balanced in terms of actual 
context, actual conflicts with other goal values, and the decisional 
questions familiar to law of war specialists which are generally 
categorized in terms of "military necessity," "proportionality," and 
"unnecessary suffering." Where, however, higher preference has 
been demonstrated for certain human rights goal values such as the 
peremptory Geneva law protections, these preferences should con
tinue to balance against claimed "self-determination" exceptions to 

an applicable ban on terrorism. Thus, one should identify all goal 
values at stake in a given context of armed violence and also align 
the goal values for decisional consideration in terms of peremptory 
goals, higher order goals, lower order goals, etc. (and make these 
choices known). This type of approach might well lead to a con-

60 See id. 
70 See J. Paust, My La; alld Vietnam: Norms, Myths and Lceder Respomibility, 

supra notc 5 at ,1211-146; and J. Paust, Law In A Guerrilla Conflict: MytlJS, Norms 
and HWIl<l1' Rigbts, III ISRA[L YURK. ON HUMAN RIGHTS (1973). Sec also U.N. S.G. 
Report A/7no at 54-55 and 118-128; U.N. S.G. Report A/80n at 56-73; and 
ICRC, I BASIC TEXTS IS (Protocol I, art. 38) and 40 (Protocol II, art. 25) (Geneva 
Jan. 1972). 
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clusion that a specific form of a self-determination process is per
missible in general even though its outcome is somewhat of a terror
istic nature, but also lead to a conclusion that within such a self
determinative process a particular attack on a civilian population is 
impermissible in view of the peremptory goal values which regu
late the means of carrying on any armed conflict. Another con
clusion that seems possible is that within that general process, con
flict or struggle, a terroristic attack on "counter" participants of a 
military character, in a specific subcontext, can be permissible. This 
brings up the final focus for our inquiry-are there any gaps in the 
present coverage by the law of war of terrorism in armed conflict? 

V. GAPS OR AMBIGUITY IN COVERAGE 

A. CLAIMS RELATING TO COMBATANTS 

vVhether there is a gap in coverage, an unregulated situation, or 
an intended exclusion of terroristic attacks on combatants under pro
hibitory norms of the law of war, a permissible situation, is hard to 
saYi but it does seem that no cmnp!ete ban on terrorism practiced 
against military combatants or military targets when the terror out
come relates to military personnel presently exists. There are, of 
course, general bans on "unnecessary suffering," the use of poison, 
assassination, refusals of quarter, the "treacherous" killing or wound
ing of individuals, among others regardless of the combatant or 
noncombatant character of the intended target.7I These sorts of pro
hibition will regulate terrorism on the battlefield to a certain extent 
in the sense that some terroristic act.3 will be prohibited and others 
will not. Yet, no specific ban on the use of a strategy of terrorism 
against combatants specifically appears in the prescriptions as it 
does under customary law in connection with noncombatant tar
gets or undp.r the Geneva Conventions in connection with non
combatants72 or captured military personnel-prior combatants that 
become noncombatants due to capture and control. 73 

Again, what is authoritatively interpreted as "treacherous" or 
"unnecessary" will vary with circumstances and the policies to be 

71 Sec, e.g., H.C. IV, art. 23; FM 27-10, paras. 28-34 and 41; and J. Paust, My 
Lai and Vietna11l; Norms, Myths and Leader Responsibility, supra note 5, passim. 

72 Sec, e.g., G.c., arts. 3, 13, 16, 31 and 33; and J. PICfET, IV CoMMENTARY at 
31, 40, 220, 225-226 and 594. 

73 See, e.g., G.P.W., art. 17 (prohibiting physical and mental torture or "any 
other form of coercion," etc.). 
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served. Sometimes the label "treacherous" will coincide wit the 
use of a terroristic strategy and, thus, result in a legal dec' on of 
impermissibility. However, where there is a necessary, and not 
otherwise treacherous, terrifying attack on counter military groups, 
combatants, the conduct may well be permissible in most cases. 
Notably lacking are prescriptions governing terror or even fear 
inducing combat tactics utilized against combatants. The 1949 
Geneva Convention on prisoners of war does not attach until the 
relevant person has "fallen into the power of the enemy" (article 
4), in the case of an international armed conflict, or is a persoll 
"taking no active part in the hostilities," in the case of an armed 
conflict not of an international character, (common article 3). The 
same applies for "combatants" covered under the Geneva Wounded 
and Sick Convention. 

History is far too replete with examples of the use of terror 
tactics against one's combatant enemies to support a ciaim that law 
prohibits such conduct entirely or that armies are willing to give 
up such a strategy in the context of armed conflict. We have re
ferred to the remarks of von Clausewitz that favored the use of 
terror against civilians for effective control,74 and one can imagine 
the lack of restraint which must have then existed upon the use of 
terror against combatants. In a recent article, Colonel Neale has 
stated that" [m] ilitary terror differs from civil terror whose ultimate 
end is control, while the first aims for the physical and moral 
destruction of the enemy's armed forces." 7~ He rather unhesi
tatingly accepts it as "a legitimate instrument of national policy" ;70 

and adds that it has been extensively utilized in warfare. To docu
ment this statement he lists events such as the Nazi V-I rocket at
tacks on English cities, the Allied terror-bombing of Dresden, events 
such as Hiroshima, Rotterdam, Coventry-all events apparently to 
place pressure upon the enemy military elites or overall capacity 
in much the same way the Germans attempted in World War I 
to do so for area control-and also states: 

Various modern warfare techniques are 3S terror-inducing as Hannibal's 
elephants were intended to be: unrestricted submarine warfare by Germany 
in the First World War, the initial use of tanks, napalm and poison gas.7'1 

74 See supra note 21. 
'Iii Col. W. Neale, "Oldest Weapon in the Arsenal-Terror," Army, Aug. 1973, 

at 11, lJ. 
761d. at 11. "Legitimacy" here 'seems to be concluded more from extensive use 

and effectiveness than from any analysis of actual perspectives. 
,!'Ild. at 13-14. 
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Terrifying weapons probably have been used throughout history 
for a terror impact in addition to normal military use,'8 JUSt as 
th~ . ancients played upon (>sychological predispositions when they 
utilIzed new weapons, tactlcs or means of dress and deception. A 
17th Century Dutch jurist (Zouche) posed the question whether 
"the superstition of enemies may be used to their hurt?," and appar
ently added the following passage to mark his approval: 

Philip, I{ing of Macedon, crowned with laurel his soldiers when they were 
about to fight against the Phocians, because the Phocians had despoiled the 
temple of Apollo, and so would be terrified at the sight of that god's own 
leaf. The device succeeded, for they at once turned their. 'backs, were cut 
down, and gave the King a bloodless victo~y ... Gentilis says there is no 
reason why advantage should not be taken of the superstition of ene
mies ... 79 

~ver since the time of .the ancients, the practice of instilling panic 
10 the enemy 50 that hlS forces can be cut down has persisted, and 
no legal distinction exists between the killing of the fighting or 
the fleeing soldier unless in a specific context it would be rather easy 
to capture him. But another 17th Century Dutch jurist Grotiu5, 
sought to draw a distinction between those still fighting and the 
captured with the following passage on the killing of those who 
are captured or willing to surrender: 

Exceptions, by no means just, to these precepts of equity and natural 
justice are often alleged:-Retaliation:-the necessity of striking terror:
the obstinacy of resistance. It is easily seen that these are insufficient argu
ments. There is no danger from captives or persons willing to surrender; 
and therefore, to justify putting them to death, there should be antecedent 
crime, of a capital amount ... 80 

B~ the 18th and 19th Centuries, the distinction by Grotiu5 was 
falr~y well a.ccepted, altho~gh one t.ext writer, while criticizing an 
earher pri1ctlce, actually raIsed a claJDl that would be seen again as 
he stated: 

78 One is reminded of the earlier use of the cross-bow, arbaUst, harquebus, 
musket and poison gas, and their subsequent condemnation. See, e.g., MAim, 
INTERNATIONAL LAW U8-140 (2 ed. 1894); and C. FENWICK, INTERNATIONAL LAw 
667 (1965). 

79 R. loUCHE, AN ExPosiTION OF FECIAL LAw AND PROCEDURE, OR OF T8& LAW 

BETWEEN NATIONS, ANO QUESTIONS CoNCERNING THE SAME 17S-176 (Holland 16fO; 
C.E.I.P. ed., J. Brierly trans. 1911). 

80 III. H. GaOTl1)S, DE J1)RE BEW 8T PAClS 222-22J (W. WheweU traOl. 

1853). See also J. Paust, My Lai and Vietnam: Norms, Myths and Leader Re
sponsibility, supra note S at 129, and authorities cited. 
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In ancient times all i1H'uuing army. to inspire terror. sought the e 
opportunity of displaying itsseverit),. The slaughter of those w 
out was vi~dicated Oil the ground that destroying one garrison vithout 
mercy might pre\'ent others from re~isting. and so save the e usion of 
blood.81 

Today, Che Guevara has written of the use of terror against 
"point men," the lead elements of a military unit on the move: 

It is vcry important as a psychological factor that the man in the vanguard 
will die without escape in every battle. because this produces within the 
enemy army a growing consciousness of this danger. lImil the moment 
arrives when nobody wants to be in the vanguard.82 

Moreover, in stressing the psychological impact of a guerrilla am
bush but blurring the distinction made by Grotius and present norms 
he writes: 

Airer cau~ing panic by this surprise. he should launch himself into the 
fight implacably . . . Striking like a tornado, destroying all, giving no 
quarter unless tactical circumstances call for it, judging those who must 
be judged, sowing panic among the enemy combatants. . .83 

Also of recent import has been the practice of armies in combat 
in utilizing strategies aimed at inducing psychological states of fear, 
anxiety and terror by such methods as: using silencers on weapons 
for night sniping, using night barrages of fire or intermittent firing 
for such purposes, calling out to enemy encampments at night, using 
loudspeakers at night to threaten or play upon enemy superstitions 
such as fear of death-death moans, using intermittent silent periods 
hetween attacks upon enemy positions, using booby traps-or any 
material or weapon-for such purposes, mutilating the dead or 
dying-strictly prohibited by customary law and Geneva law-tor
turing detainees for information or any other purpose-strictly 
prohibited by Geneva law-attacking all scouts or troop outposts
or any particular location or functionary-for such a purpose, playing 

81 J. MACQUEEN, CHIEF POINTS IN THE LAWS OF WAR AND NEUTRALITY 1-2 
(London 1862). This claim of the ancienrs is close to a claim of military "neces
sity" and seems to have been followed by Clausewitz, many of the WW I and WW 
II German military officers if not as well by Allied air commanders, and U.S, 
General Sherman in a somewhat different style. See supra notes 20-22; and E. 
STOWELL, H. MUNRO, INTERNATIONAL CASES 172-173 (1916). 

82 CHE GUEVARA, GUERRILLA \\' ARFARE 6S (j. Morray trans, 1969). See also 
;d. at 10-11, 16-19, 8S, 93-94. 

83 Id. at 36. Included in his "judging" of. those "who must be judged" are 
claims for summary execution and assassination with terror outcomes of military 
advantage. See id. at 16, 18-19, 29, 8S and 93-94. Of course, summary executions, 
a.~assinatiGa'l and "giving no quarter" are strictly prohibited by the law of war. 
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"cat and mouse" with an enemy unit readily subject to capture 
01' quick annihilation, spreading false ru~ors of disease or other 
calamitous events in order to force a pamc or surrender, threaten
ing to summarily execute captu.red enemy personnel .or armed 
"resisters" and sabatours-somethmg that would be st.rlctly p'ro
hibited by Geneva law-threatening other types of repnsals agamst 
persons protected by the Geneva Conventions-something that would 
be equally prohibited-including threatening to maltrea\ 9aptured 
relatives or friends or "sympathizers" of enemy personnel or causes, 
and uses of massive fire power against enemy combata~ts ~or such 
purposes. Terrifying a combatant through conduct.':Vhlc~ IS oth~r
wise prohibited presents no probl~m for legal de~1S10n-~t remams 
prohibited. TerrIfying by threatenmg ~o do somethmg Whl~h would 
be prohibited if the threat were carned out should be. v~ewed as 
impermissible, as is the case under general efforts to p~Ohlbl~ threats 
and attempts under a general Convention on terronsm, smce the 
policies behind the specific prohibitions would seem better served 
by such an approach; but there have been no actual cases or le~al 
principles of such a specific character known to the author. outSide 
of the argument here. The remai~jn~ question-is everythmg else 
directed at combatants to be permissible or are there cases where 
the serving of goal values requires some restrictions on the use of 
terror against combatants by other combatants?84 Only the com
munity can provid~ t.he ulti~~te an~we,~' ,~ut per~aps. a ,~r?per 
deference to the prmclples of necessity, p~oportlon.ahty, un
necessary suffering," and human~ treatment WIll leave httle else for 
regulation except where a spec1fic consensus develops concermng 
the proscription of a specific type of strategy. 

B. CLAIMS RELA1'ING TO NONCOMBAT ANTS 

Another area for policy consid~ration invol~es the use of terror 
tactics against noncombatants which are n?t m the actual control 
of the precipitator armed force. 8:i As mentioned before, the custo
mary law had developed principles pr~hibiting. the atta~k, by at,ly 
means, upon noncombatants per se, but mtervemng practlce of aerial 

84 Note that attacks upon combatants by those without a recognizable uniforn~ 
or insignia is already prohibited under the law of ~a.r: See, e.g., J. Paust, My La. 
and Vicmam: Norms, Myths and Leader ResponsIbility, supra note S at 131-135 
and HI and references cited; and supra note 70. 

86 Of course, attacks upon noncombatants that are alre~dy in the a~t~al c~ntrol 
of the attacking military force (detaining power) is speCIfically prohIbited 10 all 
contexts. 
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warfare left a gap in the prohibition in rhe context of a total 
Much of the prior expectatioll has since been recaptured an ffons 
are underway to specify this prohibition in greacer dec" in the 
new Geneva Protocols being formulated, but it would seem that 
t~e comm~nity call1!0t, be too repetitive in articulating its perspec
tives on thiS matter If It wants to ~arantee an expectation that no 
noncombatants can ever be the mcended object of a terroristic 
attack. Presently. during an international armed conflict, Article 
4 of the Geneva Civilian Convention generally precludes from the 
coverage of Article 33, which prohibits all forms of terrorism, those 
persons who arc not "in the hands of" a capturing power. 8i Articles 
13 and 16, however, are much wider in coverage since they apply 
to the whole of the populations of the parties to the conflict; but for 
a terroristic strat~gy to be s~ecificaUy rrohi~i~ed there, i~ would 
seem to have to mvolve certam types 0 participants therem men
tioned as either instrumental or primary targets: (1) those "exposed 
to grave danger," (2) wounded, (3) sick, (4) infirm, (5) expec
tant mothers, (6) shipwrecked, (7) children under the age of fif~ 
teen .. who are orphans or who have been separated from their 
families as a result of the war, and (8) members of a hospital staff 
protected under Article 20 or medical units.88 In the case of a con
fiict not of an international character, common Article 3 of the 
Geneva law undoubtedly prohibits any terroristic attacks upon any 
noncombatants, captured or not,8o but even here a specific prohi
bition such as the one contained in a new JCRC Draft Protocol 
would seem helpful.80 

The next area for consideration involves the problem of "inci
dental:' or "unintended" and unforeseeable terror. This problem 
can ame where an attack upon a combatant group would otherwise 
be deemed permissible, but the situation for consideration involves 
the close proximity of noncombatant personnel to legitimate military 
targets or combat operations. Generally, it can be stated, the pres
ence of civilians in close proximity to a military target does not 
J'~nder the a.rea immune from aerial or ground attack and uninten
tIOnal suffermg resultant from the proportionate engagement of that 

86 See E. Stowell. supra note 14; and J. Pause. The Nuclear Dec;sioll in World 
War II-Truman's Ending and Avoidance of War, 8 INT'L LAWYER 160 (1974). 

8'1 See J. Paust. My Lai arid Vietnam: Norms, Myths and Leader Responsibility, 
supra note 5 at 148. 
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aD See J. PICfET, IV COMMENTARY at 31 and 40. 
80See also U.N. Doc. A/A,C.160/I/Add. 1 at 4 (reply of, Canada), 
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target is not a violation of the law of war.Ol This is usually cat.e
gorized <1S "incidental" terrorism or suffering, but is all "incidental" 
terror among noncombatants, which is something that to a certain 
extent seems to occur in all armed con'fiiets, to be totally banned, 
freely allowed or to be analyzed by community decision makers in 
terms of actual context and the impact upon shared goal values? 

Sir Lauterpacht, in commenting on the gap in the complete legal 
proscription of the attacks upon noncombatants which occurred 
during World War II, had stated that civilians per se must never 
be targets and that "indiscriminate" attacks were outlawed, "but 
that in the context of 'Vorld War II there may have been a dis
tinction between these impermissible acts and the bombing of 
"civilian centers" for imperative military objectives "in an age 
of total warfare." He also made a distinction between the per
emptory prohibition of "intentional terrorization-or destruction
of the civilian population as an avowed or obvious object of attack" 
and induced terror which is "incidental to lawful operations." 112 

Close to this claimed distinction, and with a different interpretation 
of what is lIillcidental" that is more akin to von Clausewitz, Gue
vant and Soviet ideology, is a remark from the early Spanish jurist 
Suarez that: 

, .. innocent persons as such may in nowise be slain. even if the punilih
mem inflicted upon their state would. otherwise. be deemed inadequate; 
but incidentally they may be slain when such an act is necessary in order 
to secure victory ... the case in question im'olves both public authority and 
a just cause.93 

\Vhat is merely "incidental" to lawful military operations is a 
lrey question which should be approached with a comprehensive 
map of policy and context. Otherwise the community will be 
drawing fine conclusionary lines between attacks on populations 
per H? and population "centers," or between "intentional" terror 

91 See, e.g., G.C .• an. 28; J. PICTET. IV CoMMENTARY at 208-209; FM 27-10, 
paras. 4()"42j H. DeSaussure. The Laws of Air Warfare: Are There Any?, 23 NAVAL 
\Vi\I\ COJ.l.I'.(:V. Rlw. 35.40-41 (1971); T. TAYLOR, NURf.MIIERG ANO VIETNAM: AN 
AMERICAN TRAGEDY 141 (1970); and J. Paust. My La; and V;~·tnl7ln: Norms, Myths 
and Leader Responsibility, supra note; at 150. 

92Sec H. Lauterpacht, TlJe Problem of tbe Revision of the Law of War, 
supra note 26 at 365-369. 

HaSee also T. B ...... ". J. MORGAN, \VAII: ITs CONOUCT ANO LI::<;,\(. RESULTS 176 
(London 19l5). citing the German jurist Holtzendodf {or a claim that the levy en 
masse should be granted pw protective status upon capture "unless the Terrorism 
so often necessary in war does not demand the contrary on 
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and foresee:,ble "incident~l" terrol', in a mannc!r unresponsic to 
all commumty values. It IS assumed that Professor McDougal and 
others would approach the question this w~y, l~ut it is not ele;lr 
whether .t~ey would now ban Ol~t.right ~hc "incidental" population 
terror utlhzed to coerce state pohncal ehtes (or is sllch ever merely 
"incidental" to a military objective when utilized as an essential 
component of the process?)1H Today, even if the community out
~aws all attacks on population <lcencers" (we still seem to be hostages 
an a nuclear balance), this question of <lincidental" terror in armed 
conflict seems unavoidable. 

Additionally, this type of distinction, as stated before, points to the 
need for a greater clarification by the community of the goal values 
it wishes to protect in this and related contexts, and to the need for 
a more useful set of decisional criteria than the mere conflicting 
conclusions of intended ('object of attack" or "incidental" terror. 
Words that have appeared in recent debates and studies on the 
general question of international terrorism such as "innocent" or 
u.indi.scriminate" se~m to evince a groping for a similar legal dis
tmcnon between direct arcades upon noncombatants, attacks upon 
combatants and indiscriminate uses of armed v~olence. The use of 
rhe word "innocent" in reference to targeting or needed protection 
~as permeated recent governmental statements on the general ques
non of international terrorism.OG It is not clear at all however , , 
w~e~h~~ states had actually intended to hinge the question of pcr
~1~lblh~'y ~n ~uch a ne.bulous concept and its implied opposite: 
gUllty, ":Ith Its ,Potential for a greatly divergent moral, political 

and other ldeologlcal content as well as summary decisional pro
cedures, generally of a simplistic nature. Most likely, the word has 
merely been repeated from the use made in the Secretary General's 
Rep~rt ?n Terr?ris~. Such a ~opyjng is dangerous unless the com
mumty lS changmg ItS perspectives on the above matters. The word 
"j~nocent," ag:ai~~ is fraught with human rights problems connected 
With the prohibition under the law of war of summary executions 
and related prohibitions under general human rights law of the 
denial of a fair trial.1I6 

U~ SrI: ,\lcDOU(;M" FELICIANO at 657-658; but cowpaTt' id. OIt 80 n.\95 amI 
660 n. 421 with id. at 668. 

Illi The use of the word "innocent" appears in some 39 of the 55 replies made 
to the Secretary General by August 1973 or contained in the Ad Hoc Committee 
Report of September 197J, 

116 For relevant legal norms see, e.g., G.C., arts. 3, 5, 22, 33, 71 and 147; G.P.W.o 
arts. 13, 82-108 and 130; FM 27-10, paras. 28, n, 78 and 85; and United States v. 
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. A much less extensive use of the word "indiscriminate" appears 
111 the gcncral debate and no d.:ar consensus as to its criterial value 
appears,07 but it is at least a word of some usc and with an historic 
underpinning in the type of decisional distinction made in connec
tion with discriminate attacks upon combatants and attacks made 
with litde or no effort to distinguish between comb~ltants and non
combatants or between permissible and impermissible targets. If 
we consider the normative content of the law of war and tie in 
words such as "object of attack," "incidental," and "indiscrimi
nate," we at least have some identifiable goal values and criteria for 
arriving at a more rational and comprehensive decision in cases }n
volving terror outcomes and effects outside of the intended arena 
of interaction or outside of the permissible targets, especially'"if 
we include in such a consideration the general principles of propor
tionality, humane treatment and unnecessary suffering including the 
requirements of protection and respect for persons protected by 
Geneva law. Most likely, the lise of phrases such as states and 
persons "not directly involved" in the conflict, persons "uncon
nected with-or not responsible for-the basic cause of the griev-

" d j( h' d " . d' h 1 ance, an· t If states IS connecte WI[ an attempt to ma {e a 
criterial distinction of a similar nature (and not just a self-protec
tive apathy).1l1! It is most difficult, however, to relate the use of 
sllch phrases in the early comm(·)tS of states on the general prob
lem of international terrorism to some implied geographic, "guilt,'· 
or involvement criterial distinction in connection with terroristic 
prohibitions under the law of war. Most of the comments are shorr. 

List, 11 T.W.C. at 1253 and 1270. Sec also J. Paust, My La; al/d V;et1urm: Norms, 
Mytlu alld IJeader Respo7lsibility, supra note S at 138-139 on the potential for 
human disasti!f and massacres inherent in the use of such ambiguous criterial refer
ences as "innocent." 

97 The use of the word "indiscriminate" appears in some 7 of the SS replies 
made to the Secretary General. See U.N. Doc. A/A.C.I60/l and Adds I·S. In
cluded here are: Federal Republic of. Germany, France, Israel, Italy. Norway, 
Romania and South Africa. 

08 See id. Included are: Austria (particularly countries which have nothing 
to do with the conftict), Barbados (third States), Belgium (Third states having no 
connection with the state of war), Canada, Czechoslovakia ("unconcerned" persons 
re: political or other motives), Federal Republic of Germany ("not involved" in 
the conflicts), Iran (persons "unconnected with-or nor responsible for-the basic 
cause of the grievance"), Ireland, Italy (particularl)' pefions with "no link" and 
arenas "beyond areas of tension"), Netherlands (concentrate on those "not parties" 
to a conflict), Norway (csoncentrate on acts against third state), Yugoslavia (acts 
"outside the areas of belligerence"). 
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and vague, perhaps intentionally so, and do 
the law of war. 

T· 
_ . 

consider t PROOF OF THE DEFENDANT'S CHARACTER* 
VI. CONCLUSION 

It C~11 ~e st.~te.d t1~at in future CffO~lS by states to articulate an 
authomau.ve dlSt1l~ctlol1 between pernussiblc and illlpermissible tcr~ 
ror of an lIlrernational nature, some effort will have to be made to 
consider the existent norms and expectations articulated under the 
law of war l~n~ the ge~e~al law of h?man rights. Already the law 
of war prolublts terrorIStic attacks directed at noncombatants, hut 
there are several questions which seem to require greater .mention 
and a more detailed set of decisional criteria for a morc rational and 
polic~-~ervi.ng community e~ol't. Some of these questions involve 
the dISt1l1Ct10n~ to. be ?f~W~ 111 t~le case of. terroristic attacl(s lIpon 
combatants, crltenal dlsrlllcttons Ul connection with the problem of 
"incidental" Of "unintended" terror, and rhe general question of 
definitions and broad exclusions. 

Broad exclusions from the legal regulation of conduct in certain 
contexts such as self-determination. struggles, struggles against ag
gres~ors, workers struggles or guerrilla warfare would be extremely 
unwise and contrary to general trends and expectations which relate 
to the. development of a more inclusive referrent to authority, a 
more lIlterdependent and cooperative world community, and the 
q~est !or human dignity and a minimizing of armed violence. Man
kmd sunply cannot afford to leave whole areas of the most violcnt 
of confrontations outside of the regulation of law and the broad 
demand for human dignity. 
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Lieutcnant Colonel Richard R. Boller" 

The subject seems to gather mist which discussion serves only to thicken, 
:lnd which we can scarcely hope to dissipate by anything further we 
can add.l 

I. INTRODUCfION 

Judge Hand's statement must be the result of the sense of frustra
tion one encounters in attempting to reconcile the myriad of con
flicting rules that govern the presentation of character evidence. 
In no other area of the law of evidence are questions (~f basic 
relevancy faced more frequently than they are when dealirlg with 
character evidence. This is tfue because character evidence, as it 
is most frequently employed, is circumstantial in nature and re
lillires the fact finder to draw certain inferences and arrive at con
clusions based on those inferences. 

Confusion results from the interuse of the terms cbaracter and 
reputatio'll. The two are not synunomous: char~lcter is what the 
man is; reputation is what he is thought to be. Thus, it is conceiv
able that a man of poor character may enjoy a splendid reputation 
and the converse might also be tfue. 

Many of the current rules which govern the admissibility of 
character evidence were in use in the early 18th century. These 
rules are not always based upon logical or relevant considerations, 
but arc sometimes the result of extrinsic factors. The most rele
vant types of character evidence are frequently incapable of use 
because. they are too probative2 and the old maxim "actions speak 
louder than words," though still logically valid, is not followed 
when proving character. An accused's past acts whether good or 

• The opinions and conclusions presented herein arc those Clf the author and 
do not necessarily represent the views of The judge Advocate General's School or 
any other governmental agency . 

•• jAGC, U.S. Army; Staff judge Advocate, U.S. Army Training Center & 
Fort Polk, Fort Polk, Louisiana; B.A., 19S9, LL.B., 1961, Drake University; Member 
of the Bars of Iowa, the U.S. Court of Military Appeals and the United States 
Suprcme Court, 

I Nash \'. United States, H F.2d 1006, 1007 (2<1 Cir. 1932) (judge Learned Hand 
referring to character cvidence). 

2 See generally, Faulknor, EXlrinsic llolicy AITecti7lg Admissibility, 10 RV'I
eERS L. REV. S74, S84 (19S6). 
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