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A turning point_ in society 8 treatment of the victim -of criminal incidsnts
was realized in. the mid-1960's, when yeéars of discussion® culminated “in- the
establishment of the first victim compensation program in New. Zedland.

Since ithen, victim® compensation legislation has been- passed in 29. American
Jurisdictions ‘and over a dozen foreign countries. Simpiy stated, victim
compensation programs are the means by which the government assumes responsi-
bility for proViding financial assistance to innocent citizens injured as; the*r
result of :a criminal incident. Based on the experiences of operating ' P
programs, the opinions of experts in the field of victim compensation, and

“ available research on:this topic, this program"model examines the current

a

.aSSistance is gratefully acknowledged. Field ‘studies .were conducted: on crime.

_ progranis for their participation and: the substantive*inSighfs‘fhey pruViaeo

Special appreciation is also extended to Professor Gilbert Geis, Program in

‘ Research Center East, National Counicil on Crime and Delinquency, ??Martin e

status of victim compensation in the United States. ~Specifically, the o S %

document focuses on variations/in policies, structures, &nd procedures Yoo c . Y

among compensation programs, and explores the' advantages"and disadvantagrs TR
assoc1ated with particular approacﬂes. R o . I ;
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‘A number of individuals and organizations assisted in the development of thibJ -0
_ program model.’ Nictim compensation programs across the nation prov1ded : Colee

annual reports, statistical information, and descriptive materials, and their'g

Pvictim compensation programs in the States ‘of New York, Maryland, Delaware,
and Washington.. Thanks are given to the staff and board meinbers of these

e

on the issue of Victim compensation. - a , R . E
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a

xg
Social Ecology,’ University of California, Irvine; Drs James Garofalo, Director,\""
Moylan, Executive Director, Maryland Criminal Injuries Compensation Board;

and_ Mr: Mark A. Cunniff, ercutive Director, National Association of Criminal - ‘;¥ s
Justice Planners. As members c¥f the Advisory Board, these indiViduals S :

"provided invaluable assistance mnd suggestions throughout the development of

-could not“have\been developed . without his assistance, support and guidance.'“
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the program model. RN A N , ' f
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CHAPTER 1: m'mooucnou o T e S TR ‘
"It's about time -that somebody pa.'i.d attention to ‘the crime victim. That R
¢ sentiment, long echoed in police departments, couris, hospitals, and ccmmu-'“bg,4 >

=-..' nity agencies, has in recent years captured the attention of .the genexal, - = '
"pdblic and those elected to’ govern the public '8 affairs. Concern with'

. growing" ‘victimization rates, and indignance ‘over expenditures for offender
treatmeht and” rehabilitation, when no - -guch resources are available -for:

victims, have led & many\to question traditional practices ‘which focus exclu-c

-8ively on the detection, wpprehension, and correction oﬁ,the offender., Too

-often the vittim is left to recovex as best he can or ig ‘burdened further e

through official impositions such as police interviews an? court testimonf/ ‘”V”Y%;Q

4
o

This report examines the concept ‘of . crime compensation/as it has developed‘fne
the United . States and highlights, where,possible, the advantages and disad-
~vantages ofwspecific program structures, operations, and policy decisions.:
~+ In so doing, this report also examines the. process of translating theorywinto
" an operating program, and .observes some of tbe unintended or unanticipatedc
consequences of this implementation process. :
. A y X o Lo

" /, . ‘ L ,

The program model document presents the range of. Options available for
establishing and operating a victim compensation program, and discusses the‘
positive and negative consequences of each. “The report: is intended to A
.asgist two ratherndisparate groups- gtates with -existing- victim compensation e
y programs, ard states which mayvbe considering implementation. Thus, it . b
includes information of interest tS both program designers and,program A
operators. In addition,’ the program model may be useful to 1egislators, ST
state exetutives, and ~victim service groups LU

';%“"\\ip‘“:

. 1See National Institute of Law Enforcement: and Criminsl - Justice, Law
Enforcement Assistance Administration, UeSe Department of Justice, Victim/
Witness Assistance by Robert Hs Rosenblum .and Carol Holliday Blew (Wash- c ,
ington, D.C.:. ‘Government Printing Office, 1979). - 'In addition, the Law SR
Enforcemerit” Assistance Administration is currently sponsoring a study of
victim/witness assistance under its' National Evaluation Program. This\’
. Phase I study is scheduled for‘completion in the spring of 1980. !




f/e information in this document is drawn from a number of sources.
Deoemher 1978, the administrators of 22 operating victim compensati

fpassed victim

; for the three non-responding programs.f’ T

y compensatiorn- legislation’which became/effec*ive after mid-197 copies of ’41 S

"y, these. laws were also: obtained. COrplementing he.: review of this ‘programmatic -
' information was ‘a review of the S”li~l:eratm:e on victim compensation. After

_ consultation with those leaders in the ‘

for more intensive studye. - viE 1
half of 1979. . Tﬁose four programs were ther,
A Board; the,Maryland Criminal “Injuries COmpen , e

Violent. _CEimes COmpensation Board, and -the. | Eshington crime Victims COmpensation af”
- Division of. thé Department of Labor and Indqstries. The experiences of- these ,4’

- four sites are highlighted throughout the: ;report, and. ‘whenever possible, thez

are supplemented by informationogained throuqh the review of programmati
- materials sent by other crime victim compensation programs R

4

- - ‘J
KGR . R . ) & ) j . N —— o ‘
Nz 2o .

11 Hlstory of Vlctlm C.‘ompensatlon o S e c e

¥, - ST

- far- from

' As many writers have noted, the concept ot ictim compensati
news . . references to victim compensation are~found 1 in the COde of Hammurabi,,
the- Iliad, and the - o1rd Testame“t.' It\yould appear that there were many
motives for developi g a victim compenSaEion schieme.® . For some, it may .

! haye. been a . means to encourage ‘commerce. In other societies, it mav_have-"-
vi;f’indicated a concern for the stability of the- society ‘ds a whole; it was not
, ,**g ’ uncommon for early civilizations .o require payments by offenders to. their
TN victims. “Bs- Edelhertz and Geis note- S e

S S e W . L e S : . a |
[ NG . ERa. o W B , I
: s : ! i

Anthropologists believe that a similar interest in placating’7
" the offended/and in- deterring the possible offender in order
S ; ‘to ‘maintain harmonious social life underlies the almost

: w e ' ubiqnitous provision in preliterate societies for payment of
I S _monies or goods by the family of an* offender to- the victim of
%'ﬁcjﬁ' violent depredation. It is presume that, without such . » e
. payment, a stat€ of sogial unrest would be’ created, marked by g

: unremitting vendettas. S 24

-]
et

o 'n, . K . v;:\ . ) ’/"'

2Herbert Edelhertzxand Gilbert Geis, lic COmpensation to Victims -
- of Crime (New York. Praeger Publishers, 1974), p. 7. ST e T




/ﬁhe state's assumption of eSponsi- o
'at/en of all\@gO'eed ﬂfrom criminal '
ec ;

. el
\

Interest in victim’comgensation WE

,writers such as Jeremy Bentham sug

Let uﬁfonce morg 1
Q "
wisdom for a8y

B In the UnitedMStates, 1e}erest 1n/v1ct %

f 1mporgation
,yzctims onto the American cene W Qubl

ed States jurisdiction to . respond to-th growing public U
victnn compensation'waSWCalifornia”ﬂ}ﬁieh passed a victim’ com”‘n
yte in 1965. New York followed Califo;nia s 1n1tiat1ve in 196

o

J hn Bowring, ed., The Works of Jeremy Bentham (Edinburgh- Tait, ,
1843), vo;. I, Pp. 386-388, cited in Edelhertz and’ Geis, Public Comgensation
to Victims of Crime, p. 8.‘ = . el

e,

,'a“jk . ,“;t<’H5Margery Fry, Arms of the\Law (London-t,sollaneiz

nsation to Victims of Crime,-ps 12."




Massachusetts © . 1968 . 4 \Washington _
Mlchigan S o978 o 0 7 Wisconsin
~ Minnesota e T o

- ’ aLoumana pused avictim compemmon statute in 1972 but never funded the proﬁ?am Th ounsuanﬁ Leg slatu
_ropuled its victim compcnutlon statuta in: 1976, appa/ ently due to delavs ln passage of fedef suﬁsldn Gct
componmwn programs. .

"A mough passeg
after the pame @ of federal 'vm
/




physical var/ tions among states--thelr:Sizes, popu%htlons,vresources,
geograph, and ex1st1ng government structures.v In gart,uhowever, these

‘ " 7 &
Anis atin uvxct;m compensathon programs have beenu dvanced in the/11‘ r-
jﬁature. Often contradlctory in whole or in. part, theée ratxonaies re gene

<y

glver vlctlm compensatlon program 1s unlmportantwln'lts lf; a,knowledge
qut,mﬂﬁoﬁﬁensatiggﬁ

trators.

statutes.a

1n/which the stateafa1ls in its obllgatlon to protect the 1ndrV1dua1, it. is twff
argued that “the, state has broken its agreement, and should thus he 115ble/“
for-the damage done to the victim of crlme.ﬂ'

s

for‘the¢most -liberal type of compensatron program,

1 L ) a

¢ ‘This approach holds,*r‘t, 91 it as the‘state has,a humanitarlan duty ‘ - DRy

‘poor, the sick»/”he7unemplo§ed, or the dlsabled‘veteran, so 1t haS/a srmllar¢; : VEQ,(*
‘duty towardsdthe v1ct1m of ‘crime.  However, this. duty is based not on any’ . S ;ﬁm
obllgatlon or- agreement ‘of the state, but on the soc1a1 consc;ence«of 1ts SR s T

;ext;zens.( Relatively few stafe v1ctim compensatlon statute;«admlt to thlsf“

,,/,)

loss requirements are tlearly based in \ a welfare Justiflcatlon. 'f@{ .

2




Je f ) ftaim mdzviduals. !l'hus it may, hy 1egi\slitive graee, o
"gran t conpensat:.onﬁ:o indiv.lduals\uho ‘have bean unfottunate enough to’ . Tme o
p v \victims of speclfied cri.linal ‘incrdents. : 'l'he theory of the grace of

f?Eoliqving this reasoning, =
ciety s responsfb}. ty, and that it

' In ya.dd:.tlon to ‘
—gation programs,
/J.nclude- i

. ecent pubh.c p‘ n:a.on pol‘!s appea/r to.
e public ‘supports the cox-cept of victim
a denocratic society, At is therefore\ .

nd nd - to gh:Ls (spppozt.by

\'ust «A sy em‘ to t.he needs oﬁ victims and witnesses

331 \ﬂ‘e“ &i: citizens. A victim eqypensaticn pro-
hp to i

' 7Nancy\ Plunkett\ and ’ e\‘ on; 5 Coupensa— B
ion for-¥ ct:uns of: Viole : 72 19@). 228. ;




o

7

T e crine prevention. ;\any citizens ate afral d”’tfo,/lp \“ %
" - .- involved in the criminal’ justice systms "Goo& Samari- N | i
tans™-or witnesses. ivigt/i-e.aapensation program may s PP o
__reduce the fear of/inwﬂve:snt and may encograge cooper- oo TET ,
o " ~ation with:aﬁﬁ"participation in. the systen. " i

f- . O L\‘ : L 8 . B T
fLa

i e R A e

procedures gn\verning existing victi- co-pensation prograns. Unfortunately, t
their application has been: sonewhat inconsistent; one. nay find, for exa-ple. -
th the "welfare theory* and the , ““ bligat on of  the state"”
argt{‘ment cited as rationales fo the\\sahe» statute. “In, qeneral, the.. provi—
DR A siens\ultimately 1ncluded in a victim conpeneation progran may be . .seen T
T L as a constant interplay ‘between those: justificatio‘n}s attributing compensation
/ as a "right" of ‘the individual and those which hold that such paynents \re
given only \becaué{e of the good will of the state. \ ’ ; : «

!

e

13 TheNeedforVncthompmsmon I Vo e
R \“; i s T
T Three distinct -axeas-of conce’;, energe when. discussing the need. for develop- :
Ty T ing Victim compénsation.- Progr; -in\the United States: the availability of
T public or ‘private systems of financial relief for individuals victi.ize’d by

o crime;-the extent of ‘financial need brought about by cri-inal victimization;
L R and the political support available for puhlic co-pensation to crime victins
h ~'1‘he interplay of these variables in any one state (or~nation, for that

=, . .
) e \\\\ S . W

tervs of Financial R"o‘!fiaf_T

e

S o wr L . \‘&:

?’Vﬁ%‘*“—“ There ‘are severil avenues of financial assistance available for victi-s of
é : crime, -including civil r\ emedies, private inaurance\" puhlic assistance, .
A and restitution. :l'he exi\a\_‘ nce of . these mreitlgg‘di ibnal remedies has oftan

b‘ .

i

\Lbeen cited as an argument age inst the developnent ofF- victin coupensation. ‘5\ . o

“However, each of thiese syst '

- ‘for the needy crime victim," and \\t is in answer to many of these shortconings
L © that victim comensation has been; sveloped. . Below, the positive and nega-

N . tive characteristics of-the, four . tr: di\ tional approachea are.examined.- This . ..

T -8 ‘followed by a brief .overview of the\ advantagas gnd ”disadvantages of victi-v s

- compensation. SRS o\\\\ e b
y 5. R AN ¢ S PO e
8 \t L
s : Comonwealth of uassachusetts. t}le cial Cosmission on s
L  the Coumnsatiom of Victims of Violent Crimes, prepared for the uassachusetta s
T Senate and House of" Representatives, July 1967,\ p\p\ .:12-_13'.‘ ’\ : .

-ﬁa "
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\“ﬁkxciyil ne-edies. Under the Anglo—American system of law, the state gradually

: mreex'” - assumed many of the *functions"” of the victim in legal prcceedxngs. In

7 cri-inal nmtters,‘this‘resulted in the gradual elimination of the victim ) '
fr&- the criminal. law‘proceedzng, while-xhe state assumed Tesponsibility for el

+ ‘action. again t the offender and relegated the victim's" Interest to tort=law-
- procedures." " Thus, the state assumed the obligation to discover, appre-
hend, try, and punish the offender for the criminal offense; as a resilt, the
victim y:elded his right to seek additional.satisfaction for the criminal
offense, but retained the right to sue the’ offender in civil court for any
wrongs that he may\hsve committed against the victim, While in principal
this theory is sound, it “has proven_ to be most impractical as a means of _
attainlng financial assistance or reparation for the'victim of crime. The
most ‘obvious drawback to such a system is the qelatrvely low percentage of S
offenders apprehended: - the latest Uniform Crimé Report, for example, indi- ’
. cstes that only gme 21 percent=of all index crimes are solved by the arrest .
- °of the offender: = It is obviously not possible for an aggr;eved victim to.
institute .a tort action aga1n§t an offender who remalns unapprehended.

B _— h

i
‘Even if the offender is apprehended, however, there remain substantial . 7.
barrierg/to/wxn‘ing a cvaI“actlon\agginst him. ‘The offender qenerally
has—few, if any, reserves of ‘funds, and most\or\thegg\would be expended 1n
T the process of defense against criminal charges. If & sentenced to prison, e
w the offender. has lrttle chance to earn an income which could sé serVe\as the L
basis for a civil award. . Pxnally, the 'civil court process Atself is exs—~ S— o
trenely time consuming for the victim and may result in substant1a1 expend- ‘\“w\%R 0
itures of the victim's own Funds.‘ Richard J. Gross, Administrator of the C T
North Dakota victim compensatxon program, .cites a study by the National ‘
" Commission on the Causes and Prevention of, Violence in waich it was reported
o i+ that 'only Te q percent of the victims of crime ever collect damages from the
i “ . perpetrator.® It -would thus seem that the avenue of civil remedies has
SR heen effectively blocked’ for victims of crime in the United States.

AT o ~ BT

La-born has noted the -emergence of a new use of the civil courts for the

* ‘interést of . _victims: obtaining reparations from third parties who "could

have prevented the commission of a crime through the exercise of due care . . '«
Such liabxlity [however] extends only to. those having a duty to have inter-

b
» e x

3

‘\\% R 9Burt Galauay‘iﬁa Leonard Rutman, "vﬁrtim Compensation: An Analysis

of Snbstantive Issues, Social Service Review 38 (Harch 1974): 61, 62,

k2

G IR 19, United States Department of Justice, FBI Uniform Crime Reports, 1977
i%”?\eeﬁw‘\ (Hushington, DeCe: Govermment Prirting Office, 1978); Ppe 160,

'l*“a\_ : L @ "
L Richa:d Je Gross, 'Crime Victim cOmpensation in North Daketa: . AT
ﬂg'?f“i¥ B Year of Trial and Error,' North. Dakota Law Review ‘53 (1976),’ 7. ‘ 2




feredeith the offender or on behalf of,the victim. 12 By requiring
_ these third parties to pay reparations, Lambora notes that negligence which
~ may allow the commission of a crime may be reduced. Such remedies, however, R
SR - are employed infrequently, in addition, suits against governments would often B
@ g ‘'require a waiver of sovereign immunity. While thiswappfoach may hold S
..+  promise.for some, it is unlikely to answer the needs of the vast majority of
N crime victims. , . : -

slgm . o
a . . Lo - . E [

'Private Insurance. In many cases, private insurance offers the hest protec- o
‘tion against serious financial loss as a result of crime. Certainly, .~
. it is the best protection against property loss, as victim compensation
= ' programs generally do not offer systematic reparation for: lost preperty. »
However, - reliance on private insurance as the sole means-of: victim reparation -
raises a number of troubling issuves. The first of these is, of course, o
equity. ‘Should the person unzble to afford _copprehensive medical insurance,
i . or the person temporarily without insurance due to a change in employment
- gtatus be penalized? Should society allow the- lower-income classes to: hear
4 ‘the brunt of their victimization because they are not ‘able to obtain insur-
" : _ance? . According, to a 1979 .study of health care coverage, an estimated 11 to
18 million people were without health care coverage in 1978, representing :
some 5 to 8 ‘percent of the total U.S. population. By far, the majority1gf
these individuals were young, lower-income, and unemployed individuals.
It is precisely these individuals who are most. likely to he victimized. EER
‘Finally; insurance companies themselves may pose significant barriers for s
certain clisses of individuals. - Health ‘insurance may be difficult to obtain
or extremely costly for the chrouically-ill, the elderly, or the poor. Bven °
those individuals who maintain some form'of health care insurance may find‘* ¥
" that’ their coverage is inadequate for catastrophic expenses’ "of the type vhich
.y . may bé incvorred by very seriously injured crime victims. It has been esti~
*‘%e; ~mated ‘that 15 percent of those covered may not have this type of protection
J\~th1rough ‘private insurance. In addition, there are likkely to be substantial
“ numbers. of persons “with insufficient protection against out-of-pocket health -
~ expenditures\that arg” high reiative to income." ‘Thus it seems that . ”,;
private insuranceraould provide an uneven and somewhat biased form of repa- B ’Gi'
zation for losses resulting from crime. . R

o ""j\~,_ .

1,\',,:., . > o

Public Assistance. Uelfare, ‘Social Security, uedicaid,“ﬁedicare, and other o

~ forms of public assistance may provide some measure of financial relief to
crime victims. Because the administrative structures for thege programs are,
) : b

A

= 12I.eroy Lt Lamborn, 'Reparations for Victims of Crime Developments R e
and Directions,“ Vict logz {in press). . . L e R D

4] )

. 13COngress of the United States, COngreseional Budget Office, Erofile \
of Health Care Coverage: The Haves and- nave-uots (Washington, D.Ce: Govs
ernmentePrinting Office, 1979), pp- 13, 16, - : e

14 e el BN e
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alreedy established in every community, these forms of assistance .may be

among the most readily available for meny vic-tins Unfortunately, public
assistance also presents several drawbecks for the crime victim. Most

‘programs limit availability of benefits to i\ ‘ndividuals meeting certain levels
- of financial need, age, or disability, and tlese limitations could bar -

substantial nuebers of victims from public agsistance benefits. In addition,

the\ lével of benefits provided ‘may not fully compensate victims for the true
’amount of loss " experienced as a result of the crime.

£ “ .
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Restitﬁtion.g The concept of offender restitution is appealing to many, and
is often linked with victim compensation. For example, a number of state

*wvictim compensation statutes specifically require that ‘the state be empowered

to exact restitution payments from offenders as a means of offsetting the

financial burden of victim compensation. The Victims of Crime Act of 1978,

‘ which narrowly missed passage by the House and Senate in the closing hours of

the 1978 Congressional Session, -also required that states- provide for of-

fender restitution in order to gain eligibility for federal .support for their
cwpensation programs. X

A

Proponents‘ of restitution often cite as advantaqes : the possible rehabilita-
tive function of restitution, the inherent justice of letting the punishment
fit the crime, and the fact that restitution would return the victim's right

‘to exact punishment from the offender himself. The Law Enforcement Assis-

_ tance Administration has sponsored a number of pilot restitution Programs.
'For example, in Georqia some offenders may be diverted to the. regtitution

. program instead of being. placed in prison. Offenders are allowed to work in v

the comftunity during the day, and return to the Restitution Center in the .
evening. 'l‘heir paychecks are forwarded to the Restitution Center, vhere
appropriate sums are deducted for the restitution payment. While the program
appears te be successful to date, not enough is yet kqgwn about its cost-
effectiveness or suitability for other jurisdictiens. : )

T - N -

l'he barriers to restitution are many. First, and perhaps most iimiting, is

‘the fact that restitution would be available only in those’ cases in which the

offender ‘is -apprehended and convicted. As noted above in Section 1. 1. tl}is
mnber represents a relatively low percentage of all victimizations. Even'if

.the offender is apprehended, the chances for a meaningful restitution program
are nininal in most casea. As Harland has noted, “The victim's claim to

restitution must assume its place among the- hierarchy of traditional [crim-
inal justice] system goals of deterrence, degexts, reshabilitation, and’

: incepacitation. If these goals are in conflict with restitution, experience

with cirrent restitution progams shows_that the victim will usually drop out
‘ ‘ Gt :

/ Roger E. Heiners, Victim Congensation (Lexington, Mass.: . D.C. !!eeth :

ana Conpany, 1978), pp. 38-39. , : 4

«

“
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of the picture. 16<”Additiona11y, Lamborn has noted that restitution may>be
ordered infrequently due to the extra time,and effort such an order woulua
require from the criminal Justice system..

5/ _ ¥ . : : . : ' i
: "' K : ; ) '~ L

' The financial condition’ ‘of most offenders may also prevent restitution.; Thex;@

| offender will most likely spend what little funds he has available on- his‘

i‘?criminal defense. If sentenced.to prison he will most likely participatewin e
( a prison industries program where the wages are so inadequate as to precl de .

restitution payments. If the offender is :sentenced to probation or released

"on parole, judges and probation officers: may be reluctant to eriforce restitu-‘

tion orders, fearing that impos1tion of this extra burden: might prejudice\the

. offender's chance of. successful readjustment. Finally, the offender may | .

indeed experience conSiderable difficulty in making the restitution payment.~§

A Significant percentage of the offenders for any major crime will. consist of
persons - .under 18 years of age. Even the adult offenders may . have income
levels which would effectively preclude restitution payments. For example,

Harland cites the results of" a national survey of Jall inmates in the United o

. States which showed that "Among inmates who were either awaiting trial or who

were sentenced to jail terms,. . Q;the model inc?ge category for twelve
months prior to incarceration was below $3,000."

N

Public Crime Victim Compensation. Although viétim compensation also offers

several drawbacks as the principal form of ‘financial aid for- Victims of ¢

crime, it is felt by many to be the most equitable and consistent method

of "making the victim whole." Unlik:; torts systems and restitution ‘payments,
it is available even when the offende\\is not apprehended. The victim's
ability to receive reparation does not rely on the offender's ability 0o make

payment. In addition, the program does not carry the strong bias against thels

indigent, sick, or high-crime area resident ‘that may be found under an*
. insurance scheme for victim reparation. R

§ et

The major drawbacks to victim compensation are the costs of the proqram and ‘
legislators' fears concérning the possible expense of ‘the program if eligi-‘

bility for compensation is not restricted .to certain limited situations and

“individuals. . These concerns for ‘cost have resulteéd in several major restric-¢

tions on programs,. such as financial need requirements, minimum claimg,
maximum award limits, and restrictions on the types of. 1osses compensated. -
This latter area contains the almost universal restriction against pay—‘“

it

ment for property loss found in existing compensation programs.: mhe effect -

Wy s

r./f

Alan Ts Harland, “cOmpensating the Victims ‘of Crime,“ Criminal Law
Bulletin 14 (May-June 1978): 216.v

i

h’Lamborn, “Reparations for Victims of Crime,"A(in press).

18Har1and, “Compensating the Victims of Crime," p.;ZlQ.fi
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- that these restrictions may have on the availability of victim compensation

,'is'dramatic. ‘Harland notes that on a national scale, some 90 ‘percent of all
victims are eicluded from compensation by the. property loss restrictions
alone. Of those: qualifying as injured victims of violent crimes, Harland
notes ‘that curregt restric¢tions on eligibility would allow compensation for
only 8 percent. The use of eligibility criteria and restrictions is -
discussed in qreater detail in- Chapter 2.°

SN
N

132 The Extent of Financial Need Due to Criminal Victimization

° . . ' . B . wE i
-

- v Y, Estimates of the financial losses incurred‘as a result of criminal victimi-

27 ‘zation vary Widely, and as yet no truly reliable indicator of these costs has

a  been developed. However, some attempts to ascertain these Josses have been,

~ 7 made, and may be used to provide a general picture of the need for crimé’:

victim compensation in this ecountry. -As ‘noted above, virtually every
victim-compensation. program prohibits payments for property loss'or damage’
resulting from crime Victimization. Instead, programs focus on payments for
medical : .expenses and ‘loss of income resulting from crime. For this reason
the following discussion will be limited to citizens' losses for these
allowable éxpenses. L :

In what is to date the major study of crime victim compensation costs,
Garofalo and Sutton have developed estimates of the value_Qf time lost from
work and the_<ost cf medical attention for crime Victims. Based on data
obtained in the 1974 National Crime Survey, the study points out a number of
findings “which may .have some bearing on the need for crime victim compensa-
tion. Fbr example, the study found that the economic resources of crime

. Victims are often very limited-

. ”Nearly one-third of the victims of pergonal crimes were
‘ not. employed at the time of the crime.

- ® "It is the louest income group which suffers both the
" greatest ;ncigsnce and risk of total personal victim-
ization. o . - .

an

e A . - o

; - , s 1gﬂarland,ig"'.',Cmnpeﬂnsatinq tﬁe'Victims'of‘Crime,” ps 211, g

2°National Criminal Justice Information and Statistics Service, Law

RO Entorcement Assistance Administration, U.S. Department of Justice, Comggnsating
. yictims: of Violent Crime: Potential Costs and Coverage of a National ‘Program -
7 by James Garofalo and L. ‘Paul Sutton (washington, D.Ce: Government Printing /
_ Office, 1978). B v : G

e
4

u

21 I’bid‘-'. p.19. T e




‘ yvitheir study pr&vided the following information:

0o
B

_The National Crime Survey {NCS) data do not provide direce*iggg;mé€ion on
*losses of income due to crime victimization. However, Garofalo end Sutton

were able to _infer some of these losses based on 1974 NCS data. Fbr example, T

Number -~ N %‘Dwuwmdmmh# : _~.,»~
.of work TN
days lost . $124 &549 $50-99 3100249* $250490 3600999 ° $1, muos $1,500-1999  Total
Less than 1 94517 56420 6743 2 - = Z - - 157,680
S - 60%... 36% T 4% . o . . 27
1105 . 18675 21500 71517 140731 31,003 - - - .masie
§ 7% o 8%--..25%_.  50% "% : o L Tagk o
61010 - 1,348° - 16,159 8800 - 4,442 5,435 - 35184
axt 45%C 24%° . 12%¢  15%° - 6%
“More than 10 - < 2884 21622 37127 27,682 7.227 1,350 . 98,002
% - 22% 38% 28% % - 1% 7%
Total 113,192 79,268 81,244 178,512 77,020 © 32,134 12,662 1,350 = 575,382"
20% 4% 4% 3% 6% 2% 0% . 100%
' SOURCES? Garofalo and Sutton, Potential Costsand Coversge, p.30. \4 ‘ e

- ‘cases, victims receive some compensation from such sources as social secur-

~ by victims of crime. A =_§\3

of these required medical attention, For example, 1t 1e noted thet-

‘ Table12 LTehar
Estlmatod Number of Personal Vlctlmnzatlom in the Umtod States o S
(resulting in some iass of work time, by number and value of work days lost, 1974)

BCases in whnch the vuctum s family income was not au:ertmned haw been proportlonallv allocated ecross cases which had
the same number of days lost and in which income data was available. w e

bCotumn percent ‘ PR T o : S
Cpercent computed on base that. contains 50 or fewer umple cms

This table indicates only “the- direct loes of income of crime vlctiml: in meny

ity, workmen's compensation, or disability 1nsurance. Nevertheleee, the
table provides an 1nd1cation\of the magnitude of income loss experienced

o

| | v oo
. i . g . \‘\\r ' L \\a . . ’
The study also showed, however, that a reletiveli‘ all percentage of crime L
victims: actuelly suffer injuries, and. that &n even smail percentege R

=

, el
' Of the total victimizations that 1nvolve‘ victim/bffender”\
contact (5,910,199), 27 percent resulted ih some 1njury

to the victim; only. 10 percent required medical attention
of some- sort} hoepital treatment was administered in 7
percent of the cases; and a hoepitel stay of overnight

or lonaer occurred for only 2 percent of the victimiza-
tions. ,

\tbd., p. 22,




=

f/

,i.q———f

&
4%
e
. E
. C
Yy -
sy
At o
. .Y% M\\
. «
e
2 B
; B,
¥
%
N
.

R

In spite 6f the relatively low number of victimizations requiring medical
attention, the medical costs incurred by victims can be quite high.
_on the earlier work of Garofalo and Sutton, Garofalo and McDermott have

" revised andnexpanded the estimates of victim compensation costs—usingeizz\

four years of 'NCS data. Table 1.3, based on the work of:Garofalo and
ucDetmott, illustrates ‘the_ medical costs of crlme victims.

= © Table1.3
Total and Net Medical Expenses® 2
Total Medical Expenses Net Medical Exp.nm"
‘Numberof Number o~ ___
+ Victimizations Percent Vummlutiom .‘ “Parcant._
0 “156534 . 26 - 274,429 45 B
$1-9 11,619 2 o 12822 2
$16-24 563,077 o9 51,741 8
$25-49 ”g ,,,«”ésﬂnu 14 71022 . g2
$50-99/ 92,870 15 64401 7. 10
- $100° 100 69,330 o 47524 . 8-
~$200-499 47,749 9 -3 B -
gsbo-sss? 43,189 7 129,033 5
/$1,000 - 1,999 27,468 4 17,375 .3
/ $2,000 or more 21,216 3 13,149 7 .2
" Not ascertained 2,454 0 . 1999 0
 Totals 614610 100 614610, 100

'Ineludu only personsi victimlutiom m whlch madiul mcntlon was raquired. Ona-vear average estimates
donvod from 19741 976 Netionat Crimes Surwey data. e 2

Doﬂnod o8 total medical expenses minus any amount puid by any kind of public or privaw medical insuarance or '
or huml bomf't: prmrm, including Madlclid Veteran's Mminmratuon programs, or social welfnre programs.

SOURcE James Garofelo nnd M Joan: McDormott “National Victim: Compenmnon-—lu Cost and Covorage,"
Lcwand Policy Quartcrly 17 (Octobcr 1979): 457. - o
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.As shown in Tables 1 2 and 1e 3,,the»£1nancial burden of\medical expenses and . :
loss of income is- relatively "small for most victims. Generally, medical*“‘:’ __t;}; S
costs are iess than $100; ‘average -loss of income due to the victimization i/',7 R S

also léss ‘than $100. Thus, the financial® justification for victim compensaﬁ?

tion must rest less with the "average” case (which would be ineligible

”f\r compensationrunder-mos-_-x.sting programs), and focus instead on those S ; :‘1'Hfsef
individuals representingythe more extreme _cases: the low-income individuals C e
for whom éven a loss of $100 may pose a serious financial hardship, or the ...

individuals who suffer serious injury resulting in thousands of/dglla:S/in‘ ’%
medical expenses and loas of earnings: While these cases/are/relatively ’ ) R
infrequent, they often constitute both the moral and/practical Justifica~- . e {3

tion for victim compensation programs in the/United States: moral, in that S e
it is difficult to, deny the need to ass si8t crime victims-in such cases of o =
. hardship, and practical, in that/the infrequency of such cases may assuage

Victim compensation is an unusual program in terms of its ability to generate
political support, In a sense, it is difficult to find"’ opponents of victim
. -..compensation-~-the programs hurt ‘no.one, and benefit: 'MANY; : unlike many - -
7: financial assistance programs, victim compensation is (at least nominally}”‘
designed for all sections of the population; and finally,vfew politicians
' < will lose votes by virtue of their support,for/compensation to innocent
* victims of crime. The major focus(of opposition to the program generally A
does not rest with the. program philosophy, provisions, or target clients,\ngt'“
“in concerns over - its potential :costs. i 2 - p

Public support for victim compensation may stem from many sources. In New :
York and washington State, for example, support developed as a resnlt

a"runaway social/financial aid program."'"p~ ‘* - f”fwr

/
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B /“153 Political Support for Victim Compensation .

e
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of tragic and widely publicized criminal incidents. The increasing coricern '~

for victim rights and growing dissatisfaction with ‘the disparity between
expenditures for c¥ime victime and expenditures for criminals/was also a

o stren~~‘mpetus—ror—vxctImrcompeneation. \ggg\efample, the Massachusetts
. Report of the Special Comnission on the Compensation=c: victims of Violent
Crimes noted that: - . I , o A ;

L
7
L

Clearly, the plight of the victim isi ,‘easurably worse

than that of the criminal.,6 A truly enlightened society~ ‘
- ﬁ;cannot possibly provide food, shelter, and legal prsxection \sq
el for the offender while totally icnoring ‘the victim.

e Ny

T -]

24

cOmmonwealth of Maasachusetts, __port of thé Special Commission on ;" e

the Compensation of‘@ictims of Violent Crimes, p. 9.‘>‘ CL T S

N




the changing perception -of the‘likelihood of hecoming a crime vict ,
public perceived the chance of ctnnization to be: higher, support’for1a T ‘

7 of g negative consequences of that victimi-~?.»
o zation would be more likely to grow. R =

AT B

Oriée final aspect of victim compensation which brings both public and law -

enforcement support for ‘the ‘concept is “the almost universal proﬁ*eion o

that victims must cooperate with lag,gnforcement officials. to . be, eligiﬁlet e
AR for compensation. In this respect, victim compensation has/th epotential to ' °.
S -asgist not only the innocent crime victim but the system deaigned to bring = -
‘the offender ‘to justice by encouraging reporting of crimin&l/incidents and”M,'
participation in the criminal justice process. A .

Program nggglpgocuments~ure*intended to provide a review and synthesiseof

/,available programmatic experience, reseérch, and expeft pinion on a given,f
topic drea. . The result. of this- synthesis is. not - se

recommendations; rather, the documeﬁ

,/ / o Lo * procedureso ~ 4 : ” ///( ‘ ; ; P . o /'4&/,.:- : ) ey

b 2 V L ' e T N
- The policy dimension- includes/tne elements of coverage, eligibility//riteria,
and benefits. Included’ under the program operations and structh

are the elements of prograﬁ placement,»staff, _nteragency relations, ‘and

outreach activities.b;vinally, the procedures dimension includes both the
claims/epplication/gfocess and the payment process. L DU o

of Crine, " \‘pﬁ,) 2222223,



4 4 oF this proqrameméggl
of pollcv’;strucégi§“tund proccdures,
fundlng of victim compen étron programs,‘
ev;luatlng these/progrgps The g 3

[ aqes.
- 1
medxca care o;7

funeral exp%%sesr

on
nlzeSmthe financ;al hardship imposed by loss of a. homemak
? [ » o S ,

e

, has - gen rally een excluded. ‘Yet pain and ﬁff
;;te,oli n by many’ victii "partlcularly v ctxms *,
dms that. exclude theée cétegories ‘of inJu;

bases of dlfflculties in aetermln ng the extent/bf’harm}

1




E 1m1ze* unjus attainment of %enefits, promote cooperation with the -
ém, and min:uﬁize program.. costs v

11L111t1 Criteria. lig ’1lity crii, ria may ‘be used to define,benefi—'f.

s
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e Ct:.m cooperatlonsas is the requlrement that
pol:.ce and prosecutors. g

have /charged that program costs- would noth" "substantlally J.ncreased by ,
ellmJ.natJ.on of m:m:i.mum loss crlterl ' F:Lnanca.al need requ:.rements have ,also e

$510.01m;,3;o/ gsg ooq .
the lower maxm\

sually rangz.ng, fromn $100° to’$250. These maxmums v e
ensur that"the total’ benef:.t "will be- pald over an. extended pe?:.od of \tz.me, R

and’ ‘that a. steady-"' : ;ce; of .mééme w111 be real:.zed.a Howev Ty if the istatu=

hce 0 i

I

in imim deductibles are also J.ntend
small claJ.ms and/or plac;ng a po‘

.emergency awards and attorneys fees. Wh:.le most programs prov:.de ‘some form; '
- of emergency assistance, programs are generally d:.vxded/on the issue of

L attorneys 4 feegs 1 on. the one -hand, pzov:.s:.on of¢these fees may encour S
of attorneys, wh ch- can ‘ease the administrative burden ~of compensatlon R 4 o

(hand, fs"ome programs prefer to encourage a non- e ".

I3 40



: i have been received.f
Ll expenditures.
[ ¢ ; . payments, such ag life in ance benefits, may bring about considerable : ;
. » ;r‘f’é hardship and‘ have exelpted sucn benefits from the- collateral - source deduction -
- J}%;{u,}go A LT T B T ;
; {ﬂ- a«/-'é""‘?\;A’ FETTT :::\‘ . = S ) \
: éi' K7 o )
o e In. response“ to var Jing kpoiitical,“ geographical, and financial conditions.
A 5 existing victim compensation programs in the United States have developed '
LT g surprising varietyhof ‘structures and operations. Chapter 3 {examines the ;
’ range of available options for\compensation programs and discusses the- e i
L e advantages and: disadvantages of each.» e O \\\ T e
‘*"j . . \\ L :hi§~\ '»‘ ’ : Q"—‘\\;;- * ; : | :
L Proggam Affiliation. Victimc compensation programs typicaclly assume placement e
2 _“in. one of the following. a newly created administrative agency; an existing
) = o administrative agency. or judicial. system placenent. o ;

7 - L» ~ SO B . - * o v:\\
a it . N : E

. Most compensation programs have chos(nn the new agency p’
of this affiliation include: e e

acement. ' Advantages

R 3 N

® flexibility and informality, which allow programs t
minimize victim intimidation and streamline procedure
(and therefore reduce program costs);

N

oy : (] accountability, through increased visibility of the A
SR | -  programs?.. efforts ‘and expenditures. and

3 B X ‘N
\‘ o an exclusive focus on victim compensation wh.:.ch facilitates
\, 5 - . development of staff experti% concern, and attention

\ 5. on compensation matters.

5

Yy 3 . ) : - :
\\\,, . . i oy e v . ; o L ‘ i 12! o el
f_\\.f;

\\ Disadvantages, on the other hand, include the possibility of longer imple-

' \ mentation periods, higher initijal. costs, and inefficiency of operations in
AN states with low claim volumes. S T

\ w | : EL\S
= ! p \
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Placement in ‘an existing administrative agency has also been Qchosen by a.

%of states, Generally\ the sponsoring agency is either the workmen's ,
compen ‘ation agency or an adninistrative board-charged with hearing claims ®
_ against ¥ _e\state. Advantages of this placement in€iude (1) rapid ; SRR
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- ,r’:mple-entation and lover costs due to the\possibility of "horroving staff e
. procedures, and" facuities from -the sponsoring-agency; and (2) the progran' '
ability to draw upon contacts and reletious establishéd: by‘the mnt ‘
agency. ' Placement in\the worker 8 ccnpensetion div.ts:l.on offer soris - speciel
. advantages. . The progran uy use the worker's conpenset:l.ou schedulewof '
. benefits for conpensetm\y cr:lne victims; the v.tctm compensation th
, nay utilize. the progre-'s tegiouel offices, thereby creating an mexpeneive, Tl
decentrelized stucture; end crue victims may benefit from the lobbying |
éfforts of 1abor groups’ for: :unproved procedures or expanded benefits.
D:Lsedventeges of placeuent ‘in un existmg agency ‘include potentnl reeistance
on' the purt of the sponsoring agency. poss:l.ble conflict\s between,_the proce-
: dures and policies necessary for: victm coupensetd.on and tliose necessary for
“the other responsib.u.tties of the agency, and the possibility that cost . :
savings of \this placenentb will disappear as the c].ejns volune grows.

Judj.cnl systeu plece-ent haxs ‘beenr chosen by ouly four atates. Princi:pel
benefits -of this ‘Placement are the potential for cost sevmgs, gsince it vould
evoid estihsl%stment of a new structure for victim compensation; the avail-
ability of hiyhly trained personnel to staff the compensation effort: L o

~and the avaﬂabnity of formalized procedures which may safeguerd clamnts'

_rights. Bowever. dieadvantages of thie epptroach nay be considerable- B :

o

® . lack of centra »ued responsibuity for the progrm:‘m ,\ B

AU 2 N T

® court ovorci:owdmg;
o increased costs due to relatively high selaries (;f court - / | ’

systea pereonnels und s ) S DT P
® possible mtm&ution' of. the clemant. ‘ ' : T UL o

V4

Staff.. Adninistretive progmns generally alploy both & cleins board, charged .
w:l.th the ultimate responsibih/.ty for case decisions, and administrative
‘staff, charged with program management and claims processing. E‘requently,
executive ‘secretary to the bo/ard or program ad-inist\:rator is given generel
management responsibnity for the program. 1In some. cases, ‘however, respon~
sibilities of the board and /staff overlap: board ‘members may assume program
management duties, while adninistraf'ive staff -ay ‘take on clame decisiou-
neking responsibuities. /} , :

Staff sl.ze un be detemzned by cla:l.ns volume and fundmg reetrainte:
unfortunately. this latter condition predominates in many states, resulting -
in substantial -case backloga Although requirements for the board and staff
Vary ‘among programs, beckgrounds in law, medicine, law enforcauent, clenns
investigation, and h\men sey'vice(\progrens dre mosgt ‘commOn. Oonpensetion o
statutes may also presctih@ the specific conpoeition of the bou'd in many
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court-based programs generally rely on existing personnel. Judges or commis- PR

‘sioners usually serve as ‘claims decision—makersr investigations are.conducted

cclaims processing 1is carried: cut by the Court clerk. “Court=based programs

vthe wvictim compensation effort.

by the State Attorneys' General Offices ‘or “District. Attorneys' Offices: and

have often experienced difficulty in obtaining adequate numbers of staff for

o
L it

‘l‘ - M:,
> ‘____,,wg,.-"‘:/

: 'rraining is an important staffing issue which is often overlooked by’ victim

\eneation mograms. while most staff will already possess experience in
such' fields as law, medicine, law enforcement, or program- administration, _,
special training efforts are still necessary. Considerations involved ‘in the

development of victim compensation training methods are examined ‘in Section

- 2.3.3¢

Volunteers and interns may be used to ease staffing pressures in victim
canpensation programs.. Volunteers should generally provide only supportive

or ancillary’ services .such as publicity efforts or special victim gervices. s
They must be/ closely supervised and‘well trained.» Interns from local col-
leges or universities may offer a gource of 1ow~cost staff assistance

in return for academic credit or nominal wages. :

i

: ~Interaggncy I.iaison. Such groups as, the police, eourts, the medical com-

‘munity, governmental assistance programs, private ‘insurance, and -victim

Al

service programs all have ‘an, important bearing on the operations of the
victim compensation program. By developing strong cooperative relations with
these groups, the compensation program may facilitate the process of obtain~

‘ ing information on victim claims, improve: its public awarenegs activities,

-and enhance its services to victims by referring needy individuals to aporo- )

priate serv:ices andé agencies. S e ®

by

# ]

&
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Public Awarentss and Education. The effectiveness of a victim compensation
program depends on its ability to reat',h its intended clients.‘ However,.many = .-
‘victims are not aware of the program's existence or are uninformed as to its

. benefits and requirements. In part, this may be due to policy-makers'
unwillingness to publicize the program, due to- their fear that large claims
volumes: will’ deplete the states' financial resources. However, many states

have implenented ‘Some form of prblic awareness component. Methods include

the distribution of printed materials, public spzaking, media advertisements, :
requiring police and hospitals to notify victims of the availability of

victim compensation, ‘use of victim/witness ‘service notification procedures

- for victims, and screening of police réports to ideritify potentially eliqible

5 ,\v«\ . -
A

~

victims vho can ‘he notified by mail or. telephone. o v

= ’ B . ; ’ Jrts ) . .,/“) »
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~ program by virtue of its placement and/or structure. Procedures are gener—-
ally established;;in two areas: claims processing and claims payment. o

‘There are several methods of distributing the application foms. /Some
rely solély on the- victims' awareness of  the program and initiative in .

o tially eligible victims. Some compensation programs have also instituted
~ screening procedures which tend to restrict distribution.of the full appl\i-

-applications, at the risk of receiving more unvarrantedtclains. . ‘More restric-"
tive approaches, on the other hand, may reduce ir-eligfble applications (and -
staff workload) + at the expense of eligible victims who may inadvertently be
denied an application. ‘ ¢ } e

i

Victim compensation procedures are established through a variety of: sources,
including the compensation ‘statute, program rules and regulations, adminis~ 2
trative decisions of the compensation staff, and the demands placed on the '

Chapter 4 examines these concerns.
W

Ty g = 2 - [
- o /, B =

The Claims Process. Application forms, which begin the claims process,
generally take one of the: following approaches: R f

e COmprehensive claim forms request detailed information ‘on
- the crime, the victim, and the losses siffered.. While T She
~-they reduce the investigative burden on program staff . . .- - f U0

and provide a sound basis for early screening: decisions, ' o

- ‘they may discourage applicants or request unnecessary U

information. : _ - : . el

o ‘ L oy ,\ L TGt

- @ short claim forms request only ‘the information needed

. to make an initial screening decision. They reduce the B

burden on the claimant, but increase the investigative - - R
responsibilities of program staff. _ . - e

e

Combined claim forms have :an initial screening section -

and a section tequesting detailed ‘information. They

) allow the program staff (and potential claimants) to

o .~ screen claims quickly, while providing immediate - access’

.+ to detailed information on cases which appear to be
. eligible. . , A _ SR

o

N

B3y

W

Regardless of the form used, programs must ensure that the form requests only
the information absolutely necessary tc-carry out cl aims operations. There
is now a trend toward more simple application forms. . SRR

W

&t

R SR

obtaining the forms, while others" -rely on active participation by the police,
victim service agencies, or the compensation program in seeking oyt poten- kB

cation to potentially eligible victims. ‘Generally, the more agg/’essive and
less restrictive distribution approaches will result in a greatg//; number of

23
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Intake procedures are the next step in the claims process. Establishing an
adequate claim record is essential to this procedure. Manual records which
track the receipt of the application and note, the progress of case procesging -
are generally adequate, although Some programs are considering computeriza-

 tion of records. Expense of this lattir option may be prohibitive, however,

for smaller programs or those which cannot share the expense of computeriza-

. tion with other agencies or a sponsoring agency.

¥

Most programs perform some initial screening of the application/before
assigning it for fiurther processing. By eliminating obviously .ineligible

“.cages at the outset; programs may reduce wasted staff effort and thereby

reduce program costs. Mid- or lower-level staff can ‘often perform this
function at a much_ lower cost than higher-level employees or board mem-

,hers. Training and quality control review can ensure that the effectiveness

of these ‘decisions is maintained. The final stage in the intake process: is
assignment of the claim to an investigator. Assignment decisions may be
made on a geographic or workload bagis. r

Claims 1nvestigation/verif1cation 18 the most time-consuming aSpect of the

claims process. Information must be obtained on the crime, injuries received,

victim behavior during and after the crime, extent of net loss, and in some
cases, the finances of the victim. Programe which request most of this
information on the application form will generally limit themselves to
verification of that information, while programs which use abbreviated forms
may be faced with a more intensive investigative effort. Investigation/veri-
fication procedures may 1nc1ude field work, telephone contacts with informa-
tion: sources, and mail requests for information. Several approaches have
been deveioped to/g ed the investigative process, including greater reliance
on verification an investigation; minimizing field work; conducting abbre-
viated 1z6estigations {or no 1nvestigations) on small, straightforward
claims; and obtaining the assistance of medical facilities or victim service
groups which are willing to aid the victim in obtaining pecessary documenta—

S tion of the claim.

Provisions for investigative hearings are included in most victim cocipensa-
tion statutes. These hearings may servé a number of purposes. For example,
they may be used to (1) obtain additional information from the applicant,
{2) verify specific points or clarify discrepancies, or (3) allow applicants
to defend their claims Provisions concerning hearings vary among programs:

- somé hold no hearings at all, while others are required to conduct one on

every claim, More commonly, proqrams provide hearings on an as-needed

' basis. Ideally, hearings should be conducted throughout the state at loca-
tions that are convenient for the appxxcant: in addition, hearings - should

assume a non-adversarial tone. Unfortunately, centralized hearinqs and

‘adversarial proceedings are not uncommon.

iy
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v%fthose claimants who are dissatisfied with the original decision on their =

' made on e\protracted payment basis, while oné-time medicsl axpenses. and- loss

Hearings may 1nvolve substent1a1 expense to both .the program and’ ‘the. appli-
cant; and-a reduction in the nuﬁber of hearings conducted has thus been
proposed as a cost-saving measure. The use of lower-level hearing personnel
and less formal procedures has also been suggested for siniler reason-..,
However, compensation programs ‘must ensure that any cost-seving messures
fintroduoed do not compromise claiments' rights to justioe.

,,The ‘f£inal stage of the claims process “is the eppeal, which is offered to:

cleim. Some states, however, do. ri6t provide ‘any- -such procedure, appereutly:f ‘
on ‘the grounds that a “good will® gesture of the state should not be: subject )
- to appeel. Cost consideratione mey also figure 4in this decision. ; a
fOf those: states which do provide for appeal, two types are available:
internal/administrative review systems.and judicial review. The interral
review is especially common when. originel claims decisions are made by one
member of the board or by .a single\edministrative employee. Those reviews
are likely to be cost effective, and may be less 1nt1midet1ng ‘than judicial
reviews. Judicial.review may be provided in addition to internal appeals, . -
although in some states it is the only option offered. Opponents to judicial‘:
review have argued thet it will overburden’ the- courts and provide a legal ,
basis for arguments that victim compensation is a‘right, rather than an act : NG
~carried out by the grace of the state. In precticé houever. ‘these ergulonts Ty
are not supported, since judicial reviews ‘are 11m1ted 1n scope end ere uled o
very 1nfrequent1&§1n any case. : ; .
e s ‘,‘ ,fffﬁs‘z

. - \\ * R :; T
The. Peyment Process. Programs must also es&ablish procedures for peying
claims’which are approved.A ‘Most long-term disability or deeth benefits are-

of wages are paid by lump sum. Protracted payments reqnire a greater 1nvest-r PR
ment of staff time to. process and monitor payments. These costs may be . (1.
" recouped, however, since protracted payments may be terminated (and the total
benefit payment reduced) if the claimant's financial condition 1-provos or .-
dependency status changes. Lump sum payments. are simple and 1ne°peno1ve to
administer. However, they are best used only‘for sueller benefit peynentl.>

In. addition to establishing a peynent process. programs must deeido uhioh
parties may receive payments directly from the program. - While every projram -
includes victims and their dependents, some have also extended this eligi=
b111ty to Service providers who dssist victims of crime. This proccdnre

not only ensures thet these’ perties will receive any payments- due, but -ly
also ensure that service providers will not hesitate to assist tho victin ot
crime for fear of later- non-peyment., : ,

&
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144 Costsand Fupging? -

The costs of victim compensation programs are examined in Chapter Se
The potential.cost of victim compensation hag been the major concern

of

’legislators, ‘program implementors, and program operators. A numher of

which have been implemented have been .ghaped by cost concerns.»

L s
b E

Qperating Costs. - Programs have two' broad areas of . operating costs:

trative expenses and benefit expenditures. Administrative costs include such
items as-salaries, supplies, contractual services, ‘travel, and communications;

while benefits include all payments made  to. victims, their dependents

S compensation programs have been- opposed on the basis of cost, while those

adminis-

, OF

service providers. In general, administrative costs for victim compensation
programs are quite modest., Most ge under 30 percent of their total budget

o

W

. for administrative purposes. In addition, programs generally become more .
. efficient over time (that is, they supply more benefit dollars for the same
“”*number of administrative dollars).

Existing victim compensation programs differ dramatically with respect to
amounts expended on benefits. For the most part, however, these differences

appear to be explained by variations in the size of the states' total

budgets'

rather than the potential demand for victim compensation benefits. Cormon
maximum limits on benefits also appear to provide legislators with a certain

degree of control over total benefit expenditures.
I ‘

' Although state-level data on the possible ‘effects of program requirements are

limited,pstudies of the potential costs of national victim compensation may
provide some insight on the impact of these requirements. For example, the
studies have indicated that the. elimination of minimum loss criteria would

inorease program costs ggly slightly while greatly increasinq the number ‘of

“eligible crime victims. N _ W

Fund‘#g of Victim Cqueneation Progg ' Most programs rely on the general
revenues ofithe state for the majority of their financial support. Wwhile

this offers a{relatively stable source of funds, substantial problems

may

arise if appr?priations for. administrative expenses or benefit expenditures

are‘inadequate.
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26See Na ional Criminal Justice Informatlon and Statistics Service,
Potzntial Costs ang’ Coverag_, and James Garofalo and M. Joan Mc¢Dermott,

- "National Victim Compensationf-z 3 -Cost..and. Coverage," Law and Policy

QEE erlx 1 (OcLober 1979).
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A number of additional ‘funding sources have also beern: lu%gasted and/or o
implemen-ed.\\The most: common of these 48 the surcharge or fine levied on . o chond
convicted offen?ers. Other approaches include imposition of filing fees, ’g,“ﬁ
state recovery of any payments for. damages which the victim might receive by o :
suing the offender in civil court, and restitution payments. - A recent

funding strategy is to place in special escrow accounts any proceeds uhich

; offenders\may gain by selling/the/rights to their stories to the media or thek-~

press. The epcrow funds would; be used to compensate the victums injured by St
the criminals in question. L SR

ManyLattémﬁésphave been made in the U.S. Congress to establish federaﬂ%
support for crime victim compensation. Under most schemes, such sup rt
would be contingent upon states' compliance with the standards set forth in

* the legislhtion. Pagsage of federal ‘legislation would therefore encourage
additional states to implement crime victim compengation programs and prcmote

uniformity of requirements and benefits among states.

. 145 l!Evaluation
¥ ’{7

éhapter 6 concludes the program model with an examination of key evaluation
issues: the bexzfits of evaluation, program goals, establishing measures of
program effects, and data collection and analysis. Although many compensa-

_d.

is known_about their actual impact. Programs now have the opportunity T
to construct and implement quantitative assessments of their -operations.

- Such evaluations would help to improve existing programs and guide the
implementation of new programs.

-

'Objectives of victim compensation programs arevrarely made explicit.
Generally, however, programs' objectives appear to. center on the issues of
(1) demonstrating the state's concern for the crime victim; (2) reducing the
financial impact of victimization: (3) increasing cooperation with the I
criminal justice system; and (4) containing program costs. 1In addition,, L E
programs may develop objectives concerning the efficiency of their opera- @t
" tions. Process and impact measures which may allow programs to assess: their
actual performance in comparison with their objectives are examined:-in
Section 6.2+2. Although much of the data necessary for evaluations will be -
routinely collected by victim compensation programs in the course of their
normal operations, programs may also wish o _employ such supplementary data
colleetion methods as applicant surveys, general pOpulation surveys, review

of natiomal etatistics, or examination of records maintained by other local
agencies such as the police department. : 7

# el i
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_~SETTING POLICY -

- CHAPTER 2;_~
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“The designers of a victim compensation program must. define (1) exa ’ly which -
people, (2) under what circumstances,e(B) willwreceiVe whac‘type‘of”éompenﬁmtm:
sation, _ Theipolici°s~of*the victim compensation ‘program- -are.the formal .
expression of these basic decisions. By far the most important forum for - -
stating victim compensation policy is the specific law which authorizes and >u','
defines the program. However, policies may also be stated in the formal ~ f/(<
rules and regulations of the program, or by less ‘formal actions and agree-
ments of the program designers and operators. Finally, the U.S. COngress/may
also influence policy for state programs, since any funding assistance for
victim compensation provided as a result of a federal statute would be . — |

A contingent on compliance with the program guidelines of that/statute.::

r.//

i

P FOm

Policy decisions on clients and benefits are, of course, dictated byfdecision- f'cpf'

. makers' judgments. concerning. the optimum design of the program. Yet other e

" factors may affect these decigions. In particular, decision-makers' assess- .
_ment of public sentiment, their fears over potential abuse or fraud, and B
““their concerns about program cost and financing have had a major impact\ .

decisions which reflect these concerns will be noted low.j

\\a\ Co . :./” : R A s
The enabling legislation of a victim compensation program is by far the,mos »
'important\statement concerning the policy options chosen.-by thezprogram
designers; and\thus this chapter will focus primarily on these victim .
compensation statutes. Although most of the present statutes are cast alrng
similar lines, sufficient differences exist among them-to enable states
considering either new legis ation or amendments to existing legislation to-- k

,selsct from among several approaches in almost every provision of the law.~;1';“ g
This chapter identifies and examines the major policy options established in\\\\ 7

~the statutesh and. reviews the arguments which- support or oppose these options. R

&

T

. Bection 2.2 below addresses coverage of the victim compensation program.' Lo
This is followed in Section 2.3 by a discussion of- eligibility criteria, and ”,gx,”'
in section 2.4, . by a digcussion of the kinds of benefits and limits on " ‘ s
payment. :
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1 1on'program§/z//the

n tc he made hy victim compensat

programs must determlne the types of 1osses whlch w1ll result in compensa-
tion. Most programs,. for example} will w1sh to“p ea;de eompensatxon for,the\\ e
“actual monetary. losses ,esultlng from necessary med1ca1 care, whlle sone may ”%: .
iQ‘also wish to. compensate victims for future losses. A second area to define

Hﬁls the type of crlme to be covered under the" v1ct1m compensatlon'scheﬁe.' The

ss1b1e 1oss resultlng from ////
”a}crlme. Below the typical compensable losses arefexamlned, and the reasons
‘for and agalnst compensatlon of certain types of losses are explored. ¢f//

'm_‘; :

MExgenses Resultlng»Erom_ riminal_InJ X or‘Death.i in one fogyéo?*anotﬁef,
for monetary




Paymentvfor ,edlgal expenses 1ncoyred in treatlngﬁe cri 1na
most common type of" compensatlon offered, and one whlc

every v1ct1m compensatzon program. Slmllarly,

- ment rendereq in accordagce w1th a rellgxous method of,heallng: wr
compensable; Calzfornla provides: that occupatio al -t
‘relmbursable by the' ' m;comﬁensatlon rogram; and 5]

Com gensatlon for: Non-Physical Ingury.k
'ﬁ"physical 1njur1es, compensatlon programs may ele

\
ally 1nc1ude payments “in two areas. pain and suffergng, and mental and e
Adoas Tt LA
5 nervous shock. However, most v1ct1T/ggmuea=at16“’programs§- ns;gggvyhese




oo
and:sufﬁer;ng are

td;ffereq;égﬂ opponen s'conclude that 1t is in P§?°Pri§tél
B2t ‘programs to provide this type of award. - °

'that the dlfflculty of determlnlng the actual amount 3' e

)
to be awarded for pain and.. sufferlng :could pose s1gn1flcant admlnlstratlugyrd .

problems forsv1ct1m-compensatlon~programs. ‘Lamborn’ cites the expergence
' i ram, which appears to support this argumept4*p°” -

: al matxer, the:evaluatﬂonﬁof!paln and sufferlng : 7'~r;;,;* ' Pe
“and: the amount to be’ awarded/fSr it has been the most diffi- ' .
Of necess;ty paln and =

“eult aspect’Qf‘oun«deliberatlons.;
; sufferln ‘“ﬁn

a,;tion program would equ;tgﬁgg;e fnnds«

Pcfgwan_ﬂgf” number of cr1m1na1 vict1mizations, pfoprams which offer these jswg,
S payments. may expect o ‘pay a substant1a1 _number of awards in this areas This

- contention .is again supported by~ the experlence of Hawaij, where 39 2 percent
\//ofpxhe total ‘awards in 1977 were for pain and sutferxng.p,»'_ el :fff,;m

4Leroy Lamborn//“iﬁe SCOPe of Programs for Governmental Compensation of”
v”V1ct1ms of Crzdiii/ﬂn{//rsity of Illlnois Law Forum (1973). ,35.“~ T

T . , e R o
?Hawa1i Crlmlnal Injuries Compensation Commiss;on, Fxrst Report’ 1969, .

p 36, T e




° Rape Victims, in particular, experience pain and suffering and yet often do . 7 -
“not sustain- physical injur” ‘thus under most state programs they are denied ?J e
compensafion._ Tennessee has recently remedied thi s*iuation,by specificall B

' making compensation available for pain a/gﬁsafféring experienced‘by‘vict‘"s———4~ﬂﬁ*:£f o

, of rapeﬂér sexual dev1ancy. Fivegstaﬁes Delaware," Hawaii, Minnesota, - New
pﬂedersey ‘and Wisconsin,' provide/compensation for pregnancy resul*ing from. rape,
[ but this provides’benefits in only a“small percentage of all rape cases.
R e e #re x” : . \ E

o
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:~v:s ) G T o : - r,} f r e { Lo
SOme programs whic /use the structure and/or benefits of workmen s compensa-

,,tbou%ﬂtgtally denying this type of award. As- Lamborn note§7’Workmen '8 5
compensation benefits generally»incorporate some losses which are‘normally .
7 1ncluded under the . concept‘of pain/and suffering.; Thus,; - for example,#bf kil
., workmen's: compensation will not only - pay the medical expensesaassociated with

inJuries resulting in a permanent total disability, but will als ~,rovide Aoy TS

oy /a.,..

same purpose. /Maryland provides one example of this practice in a j ctim a ////7/”
) compgnsation framework. There, the victim compensation board of e//;ivesreeéy///

awards for disfigurement resulting from the crime, over~andfébove “éxpenses,
“even if ‘the disfigurementidoes not impair/the earnings or/eirning potential
- of the Victim. T e . — # o

Compensation for mental and nervous shock is%provided in five states-

A 3in.. The;g§§1usion of

, this theeofrinjury r from: most compensationwprogr 3 is based on a number of; .

| T factors. There 's?concern over/tﬁe possibility of,fraud resulting from ;;;-;me.]aj :

- o7 pretended”injuries of: this'natu -9 Proof of a connection between the crime T e

' and the mental and nervous shock may be-difficult, ‘especially where no - z LT

¢ -physical inJuryfhas cccurred.. Also, awarding compensat*on for psychological !

L Anjuries-may place oo . great a financial strain on the program. Finally,, “/
.mental and: nervous shock is similar to pain- and- suffering,/and the problems
associated w1th the latter apply here as well.;jeax - b Tl

= =3

T o 4 L
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“hervous shock is a legi*imate, appropriate, and practical are_ffo compensa

tion. Victimization may often result in short-" or\long-term psychological,
damage which may be as disabling as. any physicaffinjury If professional
treatment is proVided to remedy -this psychological damage,” it is Aifficult to

) arque thatﬂthose medical. expenses should not be compensated. Some programs

i+ =2 . have Lacitly recognized this fact. Thus, vhile compensatfon for mental and .

o .

2

"Compensation of Victims~of Crime, p. 352"1:’ . - E Lo e
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nervous shock may not be specifically authorized in their statutes, medxcal
bills incurred through treatment for this. condition are treated as any ‘other
‘medical expense. Other programs may'achieve ‘a similar result by referring
applicants having severe mental and nervous shock te)various counseling

- gervices. This arrangement is used in New York State, for exanp%e, where the
board may contract dlrectly for counseling servxces for victxms.

. Property Loss. ' The. third option for compensable losses is to provide pay-
ments for property lost as a result of criminal victimazatxon. With a few'
narrow exceptlons, none of the existing compensation programs have elected™

_ this opt;on. - Most programs implicitly exclude property losses by defining a
victim as one who Suffers personal injury or death, or by'defining compens-
able losses as those arising from a criminal injury. Some states such as
Wisconsin accomplish the game result by/listinq the crimes compensable\gnd
restricting this list to crimes against the person. Finally, some statutes
also include, express prohrbxtxons of* awards for damage or 1oss of property.

Almost every statute includes one exception to the property loss exclusion,
however., Recognizing that certain types of property such as eyeglasses, .
hearing aids, dentures, and so cn may-be essential to the well-being of the
victim, many states provide for the loss of this property under their victim
compensation benefits. Some, like Wisconsin,” explicitly list these items
as compensable losses, while others implicitly include them within the broad
scope of medlcally-related expenses they cover.

3
The questlon of whether property lossés should be included in crime victinms
compensation programs has been the subject of considerable discussions The -
- overriding objection to property coverage is the excessive financial ‘burden -
such coverage would entail. In 1977, reported property losses from robbery1o
burglary, 1arceny-theft, and motor vehicle theft totaled over §$4.3 billion.
Arguments against property loss compensation have been bolstered ?y the claim
“that "most property lost or damaged through crime is recovered.™ . = However,
' the FBI reported that in 1977 only 32 percent of all: prOperty stolen was
recovereds -Further, the overall recovery rate was only as hlgh as it- was*
. because of the high recovery rnte for stolen motor vehlcles, 60 percent; “he

ES

8New York Cr1me Victims cOmpensatxon Board, 1976-1977 Annual Report,

B )
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W&n 9Wisconsin Stat. Ann; Sec. 949.01(4)f(WESE;SuPP' 1977). |
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e \“\\ppo X 4; 15. 5 o . . . s— . \\ !X

’w\ 1OUnrted States. Department of Justice, FBI Uniform Crime Report, 1977

(Washxngton, DeCoe: Government ?r;nting 9ff1ce,\1978), pe. 159,
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1 ‘Robert D. Chlldres, 'COmpensatlon for Criminally Inflicted Personal
InJury, Hinnesota Law Revxew 50 (1965). 272.
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recovery ratss for all other types of property were considerably lower than

~32 percent. uoreover, even when ‘property is recovered, a loss may he

gsustained hecause of damage\tO/the property.

9 ‘ ’ s

‘Another concern with property loss compensation is tne\possibility of .
.fraud. This possibility is thought to be much greater than in the personal
injury situation because the chancés of success are so much greater. A
person could easily overstate the value of property stolen or even claim a
theft where none occurs. It would be considerably more difficult to feign a
personal (physical) injury or to claim greater expenses resulting fron such
injury than actually existed. ' Intentional destruction’of property, -gach ‘as

© occurs in arson cases, is also a possibility, Hhereas self-inflicted injury

. hardship. Childres states.

‘is highly unlikely. K , ; &

LK \
e
' \

A third argument against property loss coverage is the ready availability of -

other forms of financial relief for this type of loss.\ Opponents argue, for .

example, ‘that property insurance is notn\readily available and widely used.
«Similarly, they state that federal income tax deductions\are available for ,
stolen property which is uninsured. . Unfortunateiy, these sources of finan- -
cial assistance do not meet the needs of many citizens. ﬁow income resi-v*
dents, for example, may not be able to afford property insérance, and,yet may

“not benefit from a tax: deduction. e v v R
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The remaining reasons for not extending benefits to property loss situations

are based on philosophical and :social policy considerations.f Loss or damage
to property lacks the socidl- -and personal inpact of personal injury ‘Many -
argue that in light of the limited financial resources of compensation »
programs, henefits must be restricted to situations involving the greatest

T PR

Crgminally caused damage to property is never as - .
digastrous as serious .injury to the person. Property % J&;

damage does not destroy a person's only indispsnsable Tl Lk
asset, that is, the ability to earn a living.. R '

“This argunent is not entirely persuasive,*however. ‘The loss of a husiness or

“of a valgagle personal property could prove to be more severe than a ainor

- personal injury. The-gravity of a;loss must be determined by the facts: of_j:
,ﬂthe situation. This reasoning has ‘led one commentator to suggest that =
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120«S;f96partgent of Justice, FBI Uni.form Crime Report, 1977,,p. 159.
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S 3Robert D. Childres, "Compensation for Criminally Inflicted Personal
Injury,' New York University Law Review 39 (May. 1964): 444..
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-‘essentxal propertyﬁﬁﬁhcovered.' ) Nevertheless, the perceptlon of much

areatexr harm befalllng*the personal injury vxctim than the individual whose ‘

: prOperty is stolen causes the publlc to have more sympathy for the formeru
‘This sympathy translates into-a reluctance ‘on the part of legislators to
provige for prOperty loss, and the lejectxon of this option by v1tt1m compen—

sation programs. “**‘

General Cons1derat10ns. ARegardless of the specific type of loss cbnsidered

to be- compensable, ‘most programs also stipulate that the losses must meet
certaln other characterlstlcs. On the most basic level, the loss must result

from a specific criminal 1nc1dent. ‘Additionally, the loss must consist of

(1) present and future earnings and support lost due to the victimization,
and (2) out—of-pocket expenses. This latter category excludes losses which

“will be reimbursed’through other,sources such as .insurance or 'werkman's .

cdmgensation, and represents only those expenses which the victim actually
incurs. The provision for compensation of "out-6f-pocket" expenses is rooted
in the phllosophy that victim compensation is a remedy of “last resort," and
that all other soutces of assistance mast be exhausted before victim comperi-
sation will be granted. “Farther information on ‘this aspect of victim compen-
satlon is prOV1ded in Section 2.4.5.

[4]

“

222 Compensable Ctlmes

' o
-In the most general sense, victim compensat;on payments are 1ntended for
*=1nd1v1duals who are 1n3ured as a result of crlme. Thus, a maJor "oncern

V1ct1m s ellglhxllty. Statutes have adopted a number of approaches to
specifying these crimes; these optlons are examined below. This is followed
by a d;scusslon of some spec1f1c provisions which are often included in an
attempt to clarify compensablq/offenSes.

[ y
Defining Com ;pensable Offense#/ Many statutes s1mply 1nclude as a compensable

offense _any felony or misdemeanor which is punxshable under the laws of the
state and' whlch, in fact, results in physical injury or death this is the
broadest definition. A few statutes, such as that of KentucFy, limit cover-
age to those crimes that 1nherently pose a threat of injury or death.
Another group accomplishes much the ‘same result by specifying a list of
crimes which are 1nherent1y dangerous. New Jersey combines two approaches,
listing spec1f1c crimes, but also- zncludlng a catch-all prov1s;on covering

"any other crzme ;nvolv;ng v1olence.

140.8. COngress, Select Comm;ttee on Aging, Vlctim Compensatlon and

~ the Elderly: Pollcy ‘ang’ Adm1n1strat1ve Issues by Richard Hofrichter, 96th

Conge., 1st sess. {Washington, D«C.: Government Printing Offlce, 1979), -p. 4.
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Each of the ebove approaches embodies. benefits and drawbecks. ..The: broad
approach is the most liberal, making compensation available to a person
who has ‘been injured as a result of any crime. This prevents denial of
benefits in a situation where injury arises from the commission of a. crine

not inherently violent, in ‘nature, such as the individual who is accidentally .

injured when a shopli“:er attenpts to escape capture. Hore restrictive
definitions, on the other hand, may be easier to administer and may assuage
legislatorxs'" ‘concerns that "undeserving® victims might receive compensation..
Thus, several states: have defined. compenseble crimes as violent crimes or

those posing an inherent threat of injury or death. Others have ‘listed the

specific crimes which will result in compensation.

s

While this latter approach minimizes ambiguity and problems of interpreta-
tion, it may occasionally produce the inequitable regult of a person being

denied compengation only because the ¢zime was not. specifically included in .

the statute. The case of a person:being injured as the result of an

I

arson fire provides a relevant hypothetical example:. " If the originai 3

drafters of the legislation did not include arson in the list of compensable

crimes, an injured arson victim would receive no. coupensation. A second e
drawback of listing specific crimes is that updating of the victim compensa-
tion statute would be required whenever penal law revisions are. made.”

Eps

Intent of the Offender. Many statutes contain a provision which creetes a

- distinction between the nature of the act and the intent of the offender.
This provision removes from consideration the state of‘mind of the ector, or‘k‘

the mens rea element of the offense, so far as recovery is- concerned. ,

Thus, an act will be considered to be criminal for purposes of conpensetion
(if otherwise qualified) even if the offender lacks the legal capacity to -
comnit a crime by reason of insanity, intoxication, infancy, or the like.
.Thes2 provisions are based on the premise that capacity is irrelevant to the
question of eligibility for compensation. Moreover, this type of provision
serves to lighteg the adminietretive burden by eliminating the necessity to.
prove cepacity. . s

. Motor Vehicle Offenses. While the above provision tends to increese the. scope_‘

of crimes covered, another common provision restricts the scope of included-
offenses. This provision excludes from the definition of crime any act -
Ainvolving operation of 17motor vehicle unless tke vehicle is intentionelly
used to inflict injury The major rezaon for this restriction apperently

%
h

1SNancy Plunkett Johnson and James Wallker Johnson, “Comments:, Coi@en-

o gsation for Victims. of Violent Crimes, " Kansas Jaw Review 26 (Winter 1978):

229,

T -
6ipid., p. 230.
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is the inteution of these progranms to oompensate victims of violent criminal
condnct as opposed to victims of negligent behavior. O
L. P F f j =
, Excluding motor vehicle accidents Hhichﬁare unintentional ‘may cause ‘gome
hardship. For example, an. injnry mnyxocgur when' the perpetrator commits ,
such motor vehicle offenses as driving- recklessly or driving while intoxi<
cated. Unhappy situations such. as these are tempered somewhat by the fact of
insurance, but it is not. altogether uncommon for a vehicle to he>uninsured.
0verall. the motor<vehicle exclusion is supported by valid reasons, but
=Zsituations could arise where benefits would be inequitably denied.
2.3 Eligibility Criteria
. o ip

CF
# 7

‘Compensation programs may further dsfine and limit the scope of their actiy~-
ities and clients by imposlng specific eligibility criteria on victims and
-their dependents. Policies concerning eligibility are generally formulated
with the following objectives in mind-

e to define the intended beneficiaries of the victim
compensation program; .

e to minimize the possibility of "unjust' attainment T,
:of benefits; . ‘

e to promote "victim cooperation with the criminal
justice system; . and

e to contain the potential costs of providing crime
victim compensation.;

The eligibility options included in’a state's victim compensation ‘statute
reflect the degree‘of emphasis which the state gives to each of these objec-
tives. Using these objectives as the f:gmeyor?~£or~dlscusstonifthe ‘various
eligibility criteria available to victim compensﬁtion programs are examined
below. \ :

|

23.1 Criteria Which Define Program Beneficiaries ]

Q

Persons Eligible for Compensation. Since the initent of most victim compensa-
- tion programs is to assist victims of crime or their dependents, the eligi-

hility crzterxa of the program first and foremost must specify precisely .

which individuals. may apply. Generally, these individuals fall into three - -




categories: victims, intervenors, and dependents. "Victims” are defined - - :i~tf§”;ﬁ

in the same manner for all states, but the definitions of intervenors and , BN

. depen8lents varies among states. . , , SN
, .

| Sy

i

1

7 victim is commonly defined as, a person who is injured or killed as a direct: \
resul: of a crime. Intervenors or "Good Samaritans, - On- ‘the other‘hand, are 5 e
de ined as persons injured or killed- : v S N RN

® acting to prevent.a crime: T S ,@H

= - . i

o, acting to apprehend a criminal;

) acting to aid a victim of crime; and/or/’ \

/\ . s : vl _:,‘
® aiding a law enforcement officeg. // L e T

Typically, statutes will provide some combiration of these factors in their
‘ . {definition of intervengrs. In some cases, states make no distinction ¥y
J/ between victims and intervenors, using the term victim' to apply to both«

i

Y

AN

S Intervenors are sometimes afforded 4 greater scope of coverage than victims,
apparently on the theory that they play an active role in crime prevention .
and control, and should thereby receive extra consideration for their efforts.
For example, some statutes offer intervenors reparations for property damaged
or\ lost during the attempt to stop or prevent a crime. It is precisely to
encourage this kind of role in crime prevention and control that some states
have included compensation payments for the Gcod eamaritan. o ~ :

o

if the victim or intervenor dies as a. result of the violent crime, his J .
dependents, are eligible for compensation.’ Several options exist for defining
exactly which persons qualify as dependents. One test confers dependency

status only on specified relatives such as a spouse, pa'ent, or child. '
Another test, functional in nature, does not rely on thefrelationship

between victim and dependent, and insteid defines a dependent as one who -
wholly or ‘partially relies on the victim for support. - The functional test
appears to be the more realistic one, but its application may require. greater . -
expenditures of investigative time and administrative resources. The rela- !
tionship test, on the other hand, is more easily applied. uowever, it does

risk. excludirg individuals who would rightfully deserve compensation as-a
dependent. Some states such as Maryland provide ifor both these tests,
qualifying a ‘person who falls into either category as a dependent.r

3y
: \
N Lo
;

In addition to claims from victims, Good Samaritans. and dependents, the
majority of programs will also accept claims from another category of = -
persons--those who provide or arrange for services for an injured victim, and
therefore incur expenses on behalf of the victim. " The* persons covered hy

PR
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. that prov1ders' bills will be paid. ) &

'this proViSion include doctors. hospitals, pharmacists, and any others who ‘

might assume responsxbility for a victim's cares, This provision offers two
major advantages. L‘irst, 1t may serve. as an incentive for these indiVidua*
to aid:the victim of crime immediately, without concern for their payment.

" Second, it may guarantee’ that payments for such services will actually be

made to these individuals--if payments are made only to the. victim, neither‘
the v1ct1m.compensation program nor:’ the service provzder has any assurance

‘While compensation programs will pay service prOViders, they will not

Bt

it
compensate "collateral sources "--groups such as insurance companies, s, social .

security, workmen's compensation, and so on, which have a contracted obliga~
tion to pay the victim or dependent in the event o;/gn:injury or disability.

‘Thus, if the victim:or dependent would normally receive some payment from one

of these collateral sources, that source is obligated to pay: and may not
recover those payments from the victim compensation program. 'This ensures
that the victim will receive the full range of payments tc which he or she is
due (since the payments from these sources may often exceed those available
under victim compensation), and also serves to minimize the victim compensa-

. tion costs, as programs generally reduce the amount of their awards by the

amounts paid through these collateral sourcess

A number of statutes permit the filing of a claim by an authorized person
acting on behalf of any eligible party, such as a parent or guardian on
behalf of a minor, or a guardian on behalf of someone who is mentally in-
competent. This provision ensures that eligible persons are not unfairly
excluded simply because they lack the capac1ty to complete the compensation -

- process. Prograns which do not include the authority for this type of claim

in their statutes often permit. it by administrative regulation or court

r‘rule.

‘Oone final eligibility option which has raised c°nsiderah1e‘debatepis the

issue of residency requirements. In some states such as Maryland, New

York, and Washington, benefits are extended to any innocent victims of crime
- injured in the state, regardless of ‘théir actual state of residence. A

minority. of programs, however, make compensation available only to residents.
Michigan provxdes an example of this approach.

The choice of a residency requirement is dictated'both by the‘undérlying
philosophy of the compensation program and by the ever-present concern over
funds. For example, states which believe that the victim compensation

program is a "risk-sharing effort, similar to an insurance policy, may well

holad that non-re81dents should not be eligible for compensation, as they have

//
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b Johnson and Johnson, "Compensation for Victims of Violent Crimes,
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not contributed to the “insurance payments“ through theiffstate taxes\\ on
the other hand, if the progrem is viewed as an "obligation of ‘the statexa\
resulting from the state's failure to protectr-or even as afprogramiwhich is
provided "by the grace of the state"--it may he more difficult to justify the
exclusion of non—residents.~ : IR T , S \‘
: . . y
Concerns over funds will of course influence any decisions reached on the

-bagis-of the program philo%othos It will obviously be more costly for \%\Q,ﬂ/
programs to :provide payments to out-of-gtate residents, and one way to reduce
costs--particularly in states where major cities are located close to the -

- borders of other states--is to deny payments to- non-residents. ‘Pennsylvania
has established a unique solution to this problem by including a reciprocity
clause in their statute. ' Thus, they will _compensate residents of another
state only if the other state similarly provides for residents of Pennsylvania.

Much of the concern over residency requirements may be remedied should -
federal legislation on victim compensation be passed. Most of the recent.
bills introduced in the U.S. Congress have included a provision that any ’
victim injured as a result of, a qualifying crime is eligible for compensa-

~ tion. States which do not compensate out-of-gtate residents would thus be
forced to modify their statutes to be eligible for federal support.

Persons Ineligible for Co;pensation. Logically enough, every- victim compen-
sation program makes the offender ineligible for compensation. _Thus, -
persons who are injured in the course of - carrying out a crime are categor-
ically excluded from. receiving compensation for that injury In most states,
this exclusion also extends to persons: injured as an indirect result of their
criminal activity, such as the drug dealer who is assaulted several hours
after a drug transaction due to "customer. dissatisfaction." Wwhile this 1ast
provision may necessitate a greater investigative burden for the program, it
is a burden which most programs will gladly- assume.s. A :

Several statutes also exclude on-duty .peace officers and firemen from S ,
the/ benefits of the victim compensation program. This exclusion may be basedU W
on legislators° attitude that it is the job of a law enforcement officer to R
intervene in criminal incidents and that he or she therefore runs the risk of o
injury Behind this "feeling"” is the concrete observation that public
officers are in any case covered by workmen's compensation, other forms of-
insurance, oiohenefits provided under the Public Safety Officers' Benefits
Act of 1976." Thus, exclusion of these individuals would seem to do . e SR
little harm, while resulting in a potential cost savings- for the program.w ' T

1'9'Pennsylvania Stat. Ann. tit. 71, sec. 130-7.3(c)"(puraon Supp. 1978).

/,,

The Public Safety officers' Benefits Act of 1976 is an amendment to
‘the Omnibus Crime Control and Safe Streets Act of 1968, as amended. The Act
provides benefits of $50,000 to the survivors of public safety officers who
have died as a result of a personal injury sustained in the line of duty.

&
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2.3.2 ;Mimmszmg Unjust mmm of Benefits

Program degigners- have been concerned about the potential for fraud or the .

possibility that the program might unwittingly allow benefits to,pefsons

~ whose status as -an "innocent" victim of crime is open to question. Thus,

several eligibility criteria have been established which are intended ,
to minimize the payment of benefits to"undessrving" individua1s~ restric-
tions concerning family members, exclusions or reductions based on victim

« contribution to: the injury, and, to a lesser extent, reporting requirements.

These options are examined in the following paragraphs.h P

5

Victims Related to the Offender. A very cohMon,‘and yery controuersinl

‘criterion is the provision that victims who are related to the offender
‘are ineligible for compensation benefits. The means of specifying the
éxcluded relationships vary from program to program. For example, family

relatives are often excluded; a commonly applied formula is to exclude all

individuals related within the third degree of consanguinity or affinity. In
other statutes, specific relatives are named (e.g., parents, children,

brothers, and sisters).

Some statutes only exclude family relations who

reside in the same household as the offender. : Conversely, other statutes

.make a. common residence an independent ground for exclusion. Ancther class

o of individuals oftensexcluded are those maintaining a sexual or common-law
. relationship with the person who committed the crime.

The. cverriding concern prompting this type of exclusion is that the offender .

may unjustly beriefit from an award to the victim. ' Specifically, program
designers may fear that the availability of compensation might be‘an incen~
“tive for one family member to act criminally towards the other in the

hope of benefitting from an award to the surviving victim, or as a dependent

in the event of,the victim's death. A second fear is that family membexs. mayvn

conspire to defraud “the" victim*compensation program--that a father may, for
enample, claim that an inJury received while working at home was actually
caused by an attack by his son, in the hope of receiving victim compensation.

The validity of.- these fears has heen questioned by many. For example, it has
"been .argded that the possibility of.obtaining victim compensation would

rarely be a sufficient incentive for family members to commit crimes against/

each other. Certainly other factors would have to be present--~hatred,
coupled with a lack of concern about punishment--and thege factors alone,
could well be enough to ingtigate the crime in any case. The fear that
family nembers might conspire to defraud the program\also appears to be
unjustified. Few family members would be willing to run the rigk of prosecu-
tion for a crime that was never committed. The familial exclusion has also
been countered by arguments that cloge friends would be equally” 1ikely to
collude. and yet nho restriction exists concerning these individuals, ~o

&)
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The family exclusion, based as it is on a strict relationship test, can have - .
unfortunate results. For example, ‘many have: pointed out that under these §
exclusions, the innocent children of a woman murdered by her husband would be
denied any benefits, simply because of their relation to the victim. :
=?é=:¢:ir.Similarly, should a child assaulted by a parent or a person abused by his or
o her spouse‘be*den-eﬂimedical benefits simply because of a relation to the
offender? ' i/ : :f\\‘;\\*”*§===s=~e~irhp_ 4

v’ o TR e

: The ‘drawbacks of the family relationship test could be eliminated/by replac-" e

B ing it with a functional test which denies awards if unjust enrichment o

SRR //would result. This test would directly address the question which/is the -
basis for the family exclusion--the possibility of fraud--and wou]d avoid the
inferential approach of the: relationship test, which may or may not lead to
'’ equitable results. The Uniform Crime Victim's Reparations Act (Appendix A) o
provides an example of such an approach. The Act contains an unjust enrich- o o A
ment clause, together: with an optional exclusionary provision based on family A
relations and household members. The latter provision, however, contains an - L ﬁ
escape’ clause which permits a compensation board to make an award to a family K e
or: household member if: justice requires. The two-prong test .of the Uniform g ' R
~Acthag béen adopted by several states. Others have taken a modified ap- . .
proach also designed to mitigate the Larsh effects of the strict relationship.
. test. Apparently concluding that the basis for the family member exclusion
:applies mainly. to husband-wife crimes; Indiana permits awards to legal, ' v Sy
non-spouse. dependents where justice requires. Michigan denies awards to R,
persons who :reside in the same household as the offender, but excludes a ‘ ' o
domestic employee unrelated by blood or marriage from this category.

A . 1:,;///

L

e
A second Justification for the exclusion of - family members has heen the issue
of program cost. Since/significant percentages of such violent crimes as

" aggravated assault, child abuse, ‘and_homicides-occur betwéen family. members,

i .21t is.argued that-- excluding these cases may result in substantial savings-of “;V:*\\f/r;;}f
: funds for benefits ‘and administrative costs:  This categorical exclusion/is f‘*“\\&p/rse/;
further justified by the fact that in many cases of intra-family violence, e T
both victim and offender may share in the blame for the incident. ;rBF ' ' -

b o
)

‘vThe efficacy of the family exclusion as a cost savings device is open
to question. 'Great Britain, New York, Maryland, Hawaii, and Saskatgbewan

. report only a very small percentage.-of claims denied on this basis. r
However, it is not. known how many claims were not filed in these jurisdic-
tions because the individuals involved realized they were ineligible for Sl
benefits on the basis of this ‘restriction. : . L e

§
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21 Lamborn, "Compensation of Victihs of Crime, p. 87,
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Victim COntribution to Injury “The intent: of every victim compensation e

program is to provide benefits for innocent victims of crime. JNhile indivi- O

’ - duals who have contributd tolor provoked their owh injury may indeed be

victims-of crime, they are rarely considered "innocent." Most programs thus"“
deny benefits to these: individuals. Most of tha theoretical bases for victim
compensation programs would sgeem to,justify denial or reduction of an award

- whexeé the victim has contributed to his own injury. Thus, under the tort

s

%\‘«
sl

'”'iTnis,process may entail a’ significant investigation burden. as it is often
»difficult o~ specify the degree of victim culpability from the information

theory. the duty of the state to protect the victim is diminished, if not ~
entirely relieved, . where the victim has actively participated in the incident =
producinq his injury. The risk-sharing theory assumes that persons are -
randomly/susceptible to criminal attack; this randomness is\lacking where the

o TTTvictin is partially responsible-for the attack. Even the welfare s theory is

directed at’ #ne 1nnos ent victim of crime., ‘Public.- sympathy,—-or-a sense of ~
fairness towards crimp Victimg, is also thought to be a- factor behind victim
compensation procgrams,. but the resulting moral responsibility. of ‘the state to
provide compensation may be lacking “when the crime arises directly from the

\\

. S T

States have generally adopted one of two methods to avoid unjust payments to L
these individuals. The first\option, found in most statutes, is to provide

. for reduction or denial of benefits depending on the extent of the victim's
:contribution to the inJury Delaware s statute is typical in this regard-

. If the victim.bears any share\of responsibility that caused
his injury or death, the Board shall reduce the amount of
compengation in accordance with its assessment of the degree - .
of  such responsibility attributable ° to the victim. A claim '

"~ may be denied or reduced, if the victim\of the personal
injury in guestion either through negligence or through
willful and unlawful conduct, substantially provoked
or; aggravated the incident giving rise to the injury.y

Under this first option, when a case ‘presents evidence of victim misconduct,
awarding authorities face a number of difficult problems-.in determining the
claim. First, they must decide whether the. misconduct is of such- “a=-natute a///
to warrant any reduction of the award. If a reductipn appearsmjustified,/ S—

o they must then determine if an— award should he totally denied or, if not, by
“how much@it should be reduced. A

“‘ﬂ

B 4
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Lamborn, "Compensation of Victims*of CEime, p. 80, Ly :\k

4

3Delaware'Code Ann. tit.;ll, Sec. 9006(c)“(Sﬁpp£k1977);
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. undesirayie activities of the victim, his mode : of life, and the company he , .77
rkeeps. “
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- such .ag.a victim who initiates a heated argument, and is then inJured when/‘

_ offender relationship.‘ For example, it is argued ‘that in addition to

"report fewer reduced or denied awards as a result of victim~ contribution than

~ attainment of. benefits. For example, if a crime between two family members

available onothe claim form and initial police report. Investigators may B
have to obtain additional police reports, speak to\investigating officers, . -
or even interview witnesses to the crime. In addition, claims decision- . . - I

‘makers may ‘have to invest - greater amounts of -time inuconsidering these cases. g
Thus, this option would§§ mand a greater expenditurevof;program resources.

\vr
N

‘The second option concerning vict.m contribution to injury is to deny :
compensation ‘1f the victim béars any degree: of culpability. Washington is R
one state which uses this approach. The advantages of the,“all-or-nothing“';“;;
“option- are its ease of administration and the fact that it woul

program costs--both because,of the ease ‘of administration and, cause fewer
victims would be” eligible for compensation. However, this option does risk-
excluding victims who would appear to deserve at least some compensation, {

' the other party assaults him with a knife. Sthff of the Washington’ program ' -
have suggested that their all—or-nothing approach should be modified.j,ismeig“%_f”ﬂ‘
In general, the use of restrictions concerning victim contribution-—whether
based on the first or second option--raises a number of practical considera-
tions which ‘are very ‘similar to thoge regarding restrictions-on_the - victim/

their value in preventing unjust enrichment of undeserving victims, applica-'
tion of these restrictions may also reduce e the program® s expenditures for
benefits, as considerable percentages of homicide and. aggravated i assault

cages are said to involve victim provocation. Offsettingany cost savings,
of course, are”the administrative expenses and delays" ‘attendant .to investiga-
tions—and determinations of questions of victim responsibility. Boards

might be expected, but this may possibly be due to the hesitancy of culpable
victims t¢ apply for awards. Finally, in- deathscases, _innocent._dependents,
~especially' children, may b§4totally or partially denied benefits because of
the victim's contribution.“” Even if the victim responsibility rule is -
adopted, it would seem wise to prov*ue an exemption for dependent claims

LIS 4 =

ReportingAthe Crime. Every .victim compensation program requires as a

“precondition for eligibility that the crime be reported. tc the .police within -

a certain period of time. As the primary" intent of this requirement is to T
promote vigtim cooperation with ‘e,criminal Justice system, it will be =
discussed more fully in _Section 2:3.3 below. \However, it should be: noted

. that reporting requirements also gerve to minimizeiopportunities for unjust -

is reported to the police, ‘the victim compensation program may be reasonably
assured that there is no ‘c6llusion to defraud the program. Few family ' ,

members would risk prosecution for a falsely reported crime in order: to'”ﬁ,

. 24Lamborn, "COmpensationggf Victims of Crime", pp. 81-83.

F-1 o \Q\'




may also gerve to .screen” out,c‘aims involving victim provocation or contrih
tion to the inJury, as culpable Victims would be aware that an obiective,

4 *third-party ‘report on their‘involvement--the police report--hould be readily
available for victimfcompensation programs to reviewg%/‘

o o ;
‘ Altpougn “the most obvious goal of criminal inJuries compensation prograims is
;//yf“to assist the victims'of crime, a second objective is to promote victim .
o cooperat' n w th- the criminal justice system. Edelhertz and Geis note, for -
~during the’ initial public hearings .on ‘the New York victim .
v"compensation legislation, ‘witnesses " + o« o suggested, rather hopefully, that
a crime victim compensation law might- encouigge more willing cooperation by ‘
t... ..  the citizen with law enforcement agencies."“” It was thought that increas-
i ’ ing cooperation ,ith the: criminal justice system would ultimately increase
o : - the effectiveness of the police and.courts ‘in apprehenuing -and convicting
_ - criminals. Two requirements for compensation/were thus incorporated in
« “ victim compensation statutes: general’ requirements for victim cooperation,
: Y and specific requirements regarding reporting the crime to police. These - ="

'7'requirements are examined below. = o

. = P R o L ) p T
: Freresio A

e

- ggrting. While virtually every program. stipulates that the crime must ‘be
y reported ‘to-the-police, programs vary greatly in the time limits for- report-: .
ing. and provisions for exténding these time limits. host statutes ‘require’ )

" the report of thé crime to be made within a sgpecific period of time, with an’
extended period allowed for good cause. Generally speaking, the basic period
- yaries” from<forty-eight hours/;eSfin Kentucky): £o one week (as in New York). e

Limitg;are ‘not placed on the extended time period, thus enabling the Board to

~judge the validity of the reporting delay on the facts of the case. There

are=-a_ few unusual formulations of the. *eporting requirement. One statute
Vi requires the crime to be reported.within five days of its occurrence;
e but if this cannot reasggably be . done, within five days of the.time it could
o= , be’ reasonably reported. Another statute establishes a, fixed reporting
] ‘period, but permits 9e ‘board to- suspend the reporting~ ,auirement altogether
— : if justice requires., A few states set no~fixed period, but rather )

o y
! }fv S 25Rerbert Edelhertz and Gilbert. Geis, Public ComE sation to/vic*ims
5o . of Crime (New York: Praeger Publishers, 1974), p. 29, e b -

=

26 Wisc. Stat.'Ann.gsec; 949.0841) (West«Supp, 1977).

‘127Ind;'Stat. Ann.;secj 16-7-3{6-7 (Burns 1977).
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"As with other requirements and definitions, such as crimes covered or intra- e
family exclusions//a‘fixed standard for reporting results in ease of adminis- - s
tration. while a flexible standard allows for_mére equitable results. Good. 7 i
S CAUSe extension provisions may not. greatiy/m_*ig terthe\inequities caused by °
Y Ta fixed time standard si“fesgo””*cause is difficult to prove. e

el < R o h =
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Lo A number of reasons have been advanced for the reporting requirements. - ,

' First, prompt notification to the police increases the chances of, .apprehend- - - S
= ing the offender. Secohd, the encouragement of crime reporting leads to - ) :

better crime statistics and a better picture of the overall crime situation. ST l

C One intrinsic, philogophical reason is the idea that-one who does not report . ) ‘

S crime/“as failed in his public duty and thereby waived his right to receive .

¢ ilpublic aid. Finally, and perhaps most important, the reporting requirement

— 1is seen-as -ameans of curbing fraud. ,

© Cooperation with the Police. Mnst, although not all, of the victim compen=- - e
sation programs require that the claimant or victim must have coop///ted T T T
with the police in order to receive an award. This condition is grounded on e
T - the same considerations as the reporting requirement. As with the reporting -
provisions, the existing options for prescribing victim-cooperation are ‘ T
‘essentially “variations on the main. theme.  Some Egates, .like’ Maryland, simply g o
provide that an award may be denied or withdrawn for failure to cooper- ;
.ate==an all or nothing proposition. Other states ‘such as Florida provide .. . - R
pro —~moreﬂfléiibility by authorizing boards to reduce -as well as deny awards. '
: This_endbles the board to assess the degree of cooperation. As with many
) other™ eligibility factors, this type of _provision involves a tradeoff of
- administrative ease in return for greater equitv.r One statite injects
greater flexibility into this area ‘in another way. it first prohikits an
" award if the claimant fails to cooperate fully with the police, but tgsn goes B
on to permit this requirement to be suspended if Justice so requires. . e o

« S = e - o

1 ~ As yet there is no evidence that‘these/requirements have actually supported . .
- ;the goal of increasing victim support or. cooperation with the criminal 7
~ Jjustice system. Given the relatively small number of crime victims who

28Johnson and Johnson, "Compensation for Victims of Violent Crime" "
y \Pa 2340 i L ,h. ; . : ._.
By providing for withdrawal of an award, the ‘statutes evidently

contemplate that the fact of non-cooperation may surface after the award
has been made. h

e

i

3°Ind. Stat. Ann. sec 16-7-3.6-7 (Burns 1977). Co - it
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“actually come into contact with the- v1ct1m compensatlon programs of most o
> States, it 1s unlikely that the coqperatlon of compensated victims would have ’

a 51gn1f1cant 1mpact,1n any event. 5till, reguirements for reporting and
victim cooperation appear sensible, if for no other reasons than to reduce .
opportunities for fraud and to galn the support of criminal Justlce agenc;es.

* /
s \\'
. i M
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234 Containing Potentiéf Costs ref Victim ’c::mpensaﬁon

The theme of cost control is present in many of the coverage and eligibility
options available to victim compensation program de51gners. Reétrictlons
concerning family members may reduce the opportunlty for fraud, but they also
contribute to cost containment; s1m11arly, property logses are exclu@ed from
coverage due to legislators' concelns about the potent1a1 cost of compensa~
tion. Given the importance of cost containment in designing victim compen-
'sation programs, it' is not surprising to find specific ellq1blllty criteria

.which are exclusively intended to reduce the costs of the program: financial

needs requirements and minimum loss criteria. To a lesser extent, time

limitations on filing the claim are also intended to contain program costs. --

The use of these cost-saving ellglblllty criteria and the arguments for and
against these options are examxned below.. \ -

o N
¥

Minimum Loss Criteria. Several studies have shown that for most crime

~victims, the cost of victimization-~and therefore the size of a victim

compensatlon claim--would be relatively low. For example, Garofalo and -
Sutton estimate that seventy~five percent of the victims with unreimbursed
medical costs could have a loss of under $100; similarly, in eighty-three
percent of the vxctlg zations, victims lose. ten or less days from work as a
result of the crime. As it is presumed that most victims can-support =
such losses,  states which wish to control the costs of their program are
offered an attractive, and seemingly innocuous method for reducing costs: by
simply instituting minimum loss criteria they can substantxally reduce the
number of victims receiving compensation w1thout denying compensation to

individuals-with substantial losses.

There are eeveral arguments which favor minimum loss criteria. Most of these
focus on the disadvantages of proce551ng a high number of small claims.
Hofrlchter notes, for example, that processing small claims may.

I

31Nat10nal Criminal Justice Information and Statistics Service, Law
Enforcement Assistance Admlnlstratlon, U.S. Department of Justice, Comggn-
sating Victims of Violent Crime: Potential Costs and Coverage of a National

- Prngram, by James Garofalo and L. Paul Sutton (Washington, D.C.: Government

Printing Office, 1978), pp. 25, 32.
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., could occur. One person, earnxng $60.a week and out of work for two con-

42, cited in Notes, "Pending Crime Victim Compensation in Iowa: An Analysis,"

5 . e, .add to administrative cost

'If a state is going to 1mpose a loss threshold as an- eligibility r 1ulrement,

. "LY

, W7

S
i : T
f\gnd that the admxnxstratlve
' costs of processing these claims. may- exceed in dollar value
i the benefzts pald to the v1ct1m.\\\\\\\\
e waste tlme_that the‘board,mlght'spend onfﬁore complex cases;
, . ;

Y

o

® lead to frlvolous,/fraudulent, or 1nf1ated clalms,\and
f
A /
() expand tgs workload of the program and thereby the case\\\ ,
backlog.f . . L ; » s

Only seven states do not include provxsxons for mlnlmum/loss criteri;
Alaska, Callfornla, Florida, Hawaii, New York,. Ohlo, an Wash1nqton.
({New York orlglnally provided for minimum loss$ criteria, but eliminated this
requirement as of January 1, 1977.) Of those which do require that some
threshold value of loss be reached, most limit the. loss to $100 in out-of-
pocket med1ca1 expenses and/or- two weeks continuous loss of’ earnlngs.
However, the exact method of spec:fylng these minimum. crlterla varies from
program to program. - ~ o : . , , =

o0

c Ry

The “out-of-poéket}loss‘or continuous weeks of lost earning%' approach -

can create special problems. For example, New York at one time interpreted
this provision such that the. ‘losses were conssgered in the alternatlve,‘they
could not be aggregated to reach the minimum, This can result in some
applicants being ineligible with a total loss greater than others who are
eligible. For example, under a law which specifies a mlnlmum\loss of $100
out-of-pocket expenses or two weeks' lost earnlngs or support, the following

secutive weeks, would recover $120. P second, who incurs $150 in medical
expenses, ‘would recover that amount.‘ A third, however, who pays $90 for
inedical treatment and loses ‘one week0§ pay of $120, thereby incurring a total
loss, of $210, would recover nothlng. . ; .

@ ¢ z s ’ ) -
i : T . i h R S

B

it would seem preferable to define the minimum, ‘at whatever level iLtdeemed

1

32U.S. Congress, Victim Compehsation:and'the‘Elderly, PP- 2ﬂ—21$: ; - iy

.34Comments, “The New York Crime VictiﬁsﬂaoﬁpensationvBoard Act: Four
Years Later" Columbia Journal of Law and Social Problems, 7 (Wintexr 1971):

Drake Law Review, 26 (1976-1977): 849. _ : :

3sNotes, "Pending Crime Victim Compensation in Iowa," pe 849. ' =
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appropriate, in terms of the aggregate loss incurred. Such -a course is taken
in those states which have adopted the Uniform Crir,e Victims Compensation

Act. presented in J\pperdix A. The: uniforn Act specifies a thresho(‘.ld of $100
gof economic loss. Since economic loss enconpasses all categories of loss

covered by the Act (medical paynents, work loss, etc.), this approach in
effect defines the minimum loss in terms of an. aggregate figure. “\,

AN
\\

'l'he use of minimm loss . criteria has been criticized on many fronts.

For example, the contention that minimum loss criteria will reduce adnu.nisf

trative costs has been countered by the- argument that, many victims would
sabmit claims in spite of the minimum loss criteria; thus costs would be

‘ineurred in any event in sc¢reening and investigating these claims. Others

have noted that the threshold limitation poses problems to the poor victim,
to whom the statutory minimum may be a significant sum. Since most victims

who are eligib}g for compensation Aare poor, this is hot an unimportant

congideration.™ -In this regard, some statutes give relief to the eiderly.
or disabled viétim either by naking the limitation inapplicable (as in
Kentucky) or by permitting the compensation board to waive the 1imitation

(as in Michigan). F}qally, some have argued that minimums may also courage
padding of claimsg, as commonly occurs in automobile accident case in
order to reach the level of eligibility. R -

. Alternative approaches to a lawer limit have been proposed. For example,

compensation boards or courts could-be given discretion to deny awards in
small claims cases rather than being absolutely precluded from considering
them. A filing fee could be imposed to deter minimal claims. Loss thresh-

olds could be made to vary:)with the level of income. A simplified procedure -

could also be instituted for termining these claims; for example, programs
could dispense with hearings. ; A b

Eliminating mininum loss criteria may have beneficial consequences. If even
thoge individuals who suffer only a slight loss. or injury are promptcd

to file claims, kncvledge about the nature and scope of the crime problem
will be enhanced. Further, a greater number of awards will increase the
public exposure of ‘the compensation program. and make more individuals who are
seriously injured aware of its existence. Finally, awarding benefits in

small claims cases would increags support for the program among recipients
- and thus be of political value. , e

)

36.:rolm,son and Johrisoq, “"Compensation for Victims of Violent Crimes",

p. 246. L o ;

31pia.

381.a“mborn, "Compernsation of Victims of Crime,” pp. 54-55.

3%¢bid., p. 58
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Eliminating ior not instituting‘thresholds will have some cost consequences,
but these may riot be great. For example, Garofalo and McDermott have.esti-
mated that the costs of a national crime victim compensation progras would
increase by only 12% if all minimum loss criteria were. eliminated.

Financial Need Requirement.,.The thresholds discussed above only -constitute
an abgolute minimum in some jurisdictions, applicable to all claims filed.
Mahy statutes also contain a provision which (1) requires a- showing of
financial need on the part ofxthe claimant and (2) serves to raise the
threshold-of -eligiblity in some cases and cause denial of awards in others,
depending on the financial gtatus of the claimant. It has. been observed that
the minimim loss and financial need provisions togethe r establish “a floating
lower limit tied to the resources of the individual." It should be noted

that some statutes, such as those of New York and California, that do not

specify a lower dollar limit of eligibility do. however; include a financial

means test. Financial need requirements ‘have occasioned much criticism and
'probably constitute the most/controversial aspect of victim compensation.

Financial mears tests are intended to deny benefits to those 1ndividuals who
will not suffer some degree of Iinancial hardship caused by loss of earnings
or support and out-of-pocket expenges incurred as a result of criminally
. inflicted injury. Nine states currently impose some needs test: Alaska,
California Florida, Kansas, Kentuckf) ‘Maryland, uichigan, New Yo"k, and
Wisconsin. . The Texas statute, which has not yet been implemented, also

calls ‘for imposition of a needs test. The degree of hardship imposed varies f

from statute to statute. The most stringent test requires the victim or .
claimant to suffer serious financial hardship in crder to be eligible for

compensation. Theoretically more liberal are those tests that merely specify.

financial hardship as the eligiblity threshold.’ These statutes require the
examiner to consider all of the financial rescurces of the claimant in
determining financial need. However, by directing the administering agency
to “adopt specific standards-by rule for determining such hardship,” they do-
allow for a flexible application of the financial need requirement. This
approach, ‘for example, is taken® in Wisconsin. 1In fact, compensation boards
have adopted rules which tend to mitigate the geverity of the statutes.
Basically, these rules exempt certain assets such as the ‘value of 1life
ingsurance payments or the claimant's home from’ the determination of need and
permit reapplication in ciges where the hardship test has not yet been met,
but'may be in the future.

4oJames Garofalo and M. Joan McDermott, "National Victim COmpensation--

Its Cost and Coverage," Law and Policy Qg rterly 1 (October 1979). 456.

- /

4?Lamborn, "Compensation,of:Victims of Crime;“‘p. SQe

42U.s. Congress, Victim Cngensation and the Elderly, p. 25.

Lamborn,z"Compensation of Victims of Crime," pp. 57, 58.
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As in other areas, the Unlform Crime Victims Reparation Act (presented .
in Appendix A) contains a provision’ on financial need more definitive than
those discussed above. The basic requirement of the Act regarding need

is that a claimant may not be awarded compensation Unless “he will suffer
financial stress as the result of economic loss otherwise reparable."

’Sufferlng financial stress involves an inability on the part of the claimant

to "maintain his customary level of health, safety and education for himself
and bhis dependents without undue financial hardship." The-Act goes on to
provide more specific guidelines. All factors relevant to the claimant's
financial status must be considered in determining hardship, ‘including: e

" @ number of dependents;
. @ usual living expenses of the claimant and his family;
@ special needs of the claimant and his dependents;
e the claimant's income and potential earning capacity; and
e the claimant's resources.
In addltlon, the Act provides a spec1a1 objective test of firancial stress,
proscribing awards "if the claimant's ecomonic loss does not exceed ten
percent of his net financial resources." Net financial resources do not
include the present value of future earnings and are determined by deducting
the following assets from the claimant's total financial resources:
® one yvear's earnings;
e claimant's equity in his'home,nhot exceeding $30,000;

e one motor vehicle; and

e any other property exempt from executxon under the laws of
- the state adopting the Act.,

‘The ten percent rulevis not absolute, however. A board may make an award to
a claimant whose economic loss does not exceed ten percent of his net finan-

cial resources if it finds that his resources: will be depleted during his
lifetime, taking into account the following factors:

e the claimant's age;
e life expectancy;

e physical or mental conditionj and

e expectancy of income, including future earning power.

e
3
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COnversely, even if the ten percent\test is satisfzed, the board mist still
find that the claimant will suffer undue fxnanclal hardship if an award is
not made. Thus, the board may (a) reject the claim,finally or (b) reject: the
claim provisionally{ resexrving the rtght of the. claimant to reintroduce his
claim if exhaustion of his financial resources appears likely. Overall, the
detailed financial need test of the Uniform Act seems likely to afford

compensatlon to a larger class of individuals than ‘the stricter provislons of

other statutes. Indeed, the Uniform Act's provisions are expressly desxgned
to avoid limxting benefits to those persons already on welfare.

On a philosophical levell‘the financial need- test?may:e ~]ust1f1ed by the

-underlying assumption of some victim compensation proqrams. that payments-.

are provided by the grace of the state, as a service to ‘neeédy individuals.
This rationale, which places victim compensatxon on the same level as state
welfare programs, wculd argue that.states may restrict benefits to those
indlviduals in need.

‘Many, however, have rejected the idea that welfare and crime vxctlm compen-

sation are similar. Childres observes:
[W]elfare prograﬁs are. unalogous only in that they deal with
destitution, which compensation is intended to prevent. Welfare
“and compensation are unrelated in their rationale, their
victims, and the social problems they seek to alleviatee o o o :
For most poverty . . o, there is nc admitted causal relation-
ship involving the government. For destitution threatened
by criminal injury to the petson there unquestionably is
such a relationship. Victims of crime ought not to
be required to divest themseixes of all resources before
qualifying for compensation.
o :
The telationship seen between criminal lnjury and the govermnment seems to
indicate support for the idea that victim compensation programs are based
upon the state's duty to protect its cit;zens. As lamborn suggests:

~

The state's assumption of the duty of protecting all of its
citizens imposes a duty to indemnify victims of crime f¢
their losses rather'than merely preventing destitution.

This is just another formulation of the risk sharing theory, whereby all

citizens through taxation bear the burden of society's failure to prevent

crime and, in turn, na%‘recexve benefits if they suffer the harm which the
| ,

b

44 Robert Childres,quOmpensatlon for Crimlnally Inflicted Petsonal

Injury," p. 462.

A o
'sLamborn,b"Compensation of Victims of Crime,™ p. 57. -
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- Most polxcy-makers are aware of the philosophical difficulties raised by the 3

ey - a - = e '
F ﬁhbliclygfunded program is intended to 'address. Financial hardship tests N

sEém,eSpecially'inconsistent with this theory, since they discriminate "
against wealthy taxpayers, who make a greater contribution to the compen-
sation fund, and others whose frugality raises them above the poverty level.

' Viewed as equally dlsturbing is the indignity imposed on needy crime victims

resulting from the false association of victim compensation with charity.
This }gads to a reluctance on: the -part of these victims to apply for bene~_

‘issue of financial needs-tests. The justification for their inclusion in A
victim compensation statutes thus does not rest in program philosophy, but in i
the very real concerns regarding program cost. In particular, it has been - \
argued that the financial need requirement may lower the total amount of \

benefits paid-by- restricting access 6 the program; if costs must be con- 3
tdined, supporters maintain that it is better to accomplxsh this by providing Sy
benefits only to those truly in need. Thus, limited program resources are y
reserved for the cases in which they will give the most benefit. Finally, - A
the financial need requirement is politically attractive to legislators.

Some have even noted that this requirement may be a neggssary concession to

assure the passage of victim compensation legislation. This was cer-

talnly the‘case in New York, where a financial hardship requirement was

included in the legislation in spite of the oppoﬁétion to such a provision

which was expressed during hearings on the bill.

' Several practical considerations which argue agaihst the use of these tests

have also been advanced, however. It isoprqposed that needs tests, especially .
strict needs tests, make too gross a distinction concerning the ability of
claimants to forego compensation without fgnancxal hardship. The tests seem

to be based on the premise that only two disparate groups of people are
affected by crime--the very’well-to-do (wh? can clearly forego compensation)
and the poverty-stricken (who clearly cannpt). But this is simply not the
case. Crime victims cover the spectrum oﬁ income levels and crime. c38 work a

- severe financial disruption®for all except .perhaps the very wealthy.

Thus, needs tests can have disastrous consequences for those just over:the
threshold of need established by the program. Inevitably, the middle class
and the elderly will be the groups caught in the squeeze.” So far as the

o

46Michael R. McAdam, "Emerging Issue: An Analysis of Victim .
Compensation in American," Urban Lawyer 8 (Spring 1976): 346, 347. ‘

47

Edélhertz and Geis, Public Compensatioﬂ to Victime of Crime, ﬁ; 271.
*®1bid., p. 32.

49L’amborh,r"cOmpensation of Victims of Crime," p. 57.

50Johnson and Johnson, "Compensation for Victims of Violent Crime,"
P 2 33. ‘
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wealthy are concerned, the restriction is unnecessary because this class will
probably not apply for benefits, especially when the losses are .small. The
well-to-do are more likely to make use of other .remedies, such as insurance
and tax deductions. Moreover, the wealthy constitute only a small percentage
of the crlme v1ct1m population.

LA

Many adminlstrators of compensation programs oppose financ1a1 hardship tests
on a number of grounds. First, the tests.are diff;cult to administer. In
their attempts to reach a fair determination of clarmants' need, compensa-"
tion boards must conduct painstaking investigations of'the claimants' finan-
cial status. Second, financial needs tests are costly to administer.  The
increased administrative costs brought about by these requirements would at
least partially offset the savings in awards effected by the tests. Geis and
Edelhertz state that overall program cgsts might even be reduced were the ‘
hardship requirement to be eliminated. Third, needs tests may not have

as great an impact in controlling program costs ds prevzously thought. The
chief investigator for the New York board has estlmated that the compensation
program would only be about $150,000 more costly per year, an increase of
about ten gSrcent, if the serious financial hardshxp test of that°state were
abandoned. In addition, in New York, only 2.7 percent of all claim

denied were disallowed on the basis of no serious financial hardship.
Edelhertz and Geis state that "there were only a very small handful of claims
paid in New Jersey (which Has no needs test) that might not have been -payable
in New York or Maryland. ">

Program administrators are also disturbed by the inequities flowing from the
hardship test. Although adminstrative rules tend to have a liberal;zxng
effect, boards must still operate with the bounds set by the statute. Of
necessity, then, boards reach determinations in“CaBe§\which:appear mani-
festly inequitable when the facts of the cases are combared. The New York
board, which considers the serious financial hardship question its most

difficult problem, provides an archetypical example involving elderly claxma’m"
ants: "frugal individuals who have saved their money are discriminated 55
against in favor of others who have earned more money but. squandered it."
Twelve years after the passage of New York State's crime victim compensation

Slcilbert Geis and Herbert Edelhertz, “"California's New Crime Victim
Compensation Statute," San Diego Law Review 11 (June 1974): 880, 994.

52Lamborn, “Compensation of Victims of Crime," p. 60.

SR

53New York Crime Victims Compensation Board; 1977-1978 Annual Report,

Pe 272, ]

5‘.‘Edelhertz and Geis, Public Compensation to Victims of Crime, p. 272.

55_Notes,'"Pending Crime Victim Compensation in Iowa: An’Analysis,“ p. B46.

56




' ,legxslatlon. ‘the New .York. Board stil% supports modification of the siate's
e 'serious f1nanc1a1 hardship standard. :

Time limitation on filing. To some _extent, the. statute_of limitations on the
filing of claims commonly found in victim compensation statutes may also be
an indirect attempt to control costs. .These Jimits serve to exclude persons
who file untimely claims on the theory that these claimants have 1ndicated a

 lack of need by failing to file within the period allowed. They are also
useful in avoiding claims based on stale gyidence, thereby easing the dec1-
sxon-maklng process and preventing fraud.

like Indiana, specify a basic period and permit an extension of that time
limit for good cause shown. Unllke the reporting regquirement, the extension

~’perlod is usually limited to a specific time. Most statutes provide that the
time limit runs from the date of injury or, if the victim dies, from the date
of death. This ensures dependents a sufficient amount of time to file a
claim in resggnse to the change in circumstances. brought -about by the vic-
tim's death. Some statutes, such as that of Kentucky, do not provide for
an extension of the basic period.

Programs' efforts at cost control are not limited to the policies concerning
eligibility: limitations may also .-be placed on the actual benefits prov;ded.
These limitations are examined in Section 2.4 below.

&

2.4 Benefits * | o | -

A claim which surmounts all of the eligibility hurdles discussed in the

previous section still faces certain limitations and conditions regarding

the award and payment of benefits. Almost all programs place upper limits on

awards and provide for deductions of amounts neceived from collateral sources.
L Additionally, some: programs’ impose a minimum deductlble. Many statutes also

- T~ . contain a provision authorizing payment of emergency awards in certain .
c1rcumstances, ‘thereby enabling the awardlngnauthority to ease the plight of
_the victlm or claimant while the claim is under consideration. Attorneys®

G

Y
\\

56New York Crime Victims Compensation Board, 1977-1978 Annual Report,
N “\’ ‘)\‘ ,,\\
Johnson and Johnson, ”Compensat;on for Victims of Violent Crimes,"
Pe 235. ;
8 bid.

States vary widely in the limits placed on filing of claims. Some states, = .~
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fees may influence the ‘amount of the recovery. Finally, restitution may' also
play a role in. tnp overall scheme of victim compensation, although it may be
of lessa direct interest to the claimant than other benefit provisions. The
various options states employ in defininq and limiting their victim compensa-
tion benefits are examined below. . -

24.1 Upaer'Limitg.,

Table 2.1 lists the maximum award provieions cf the 29 existing compensation

- statutes. As that table shows, most statutes simply establish a maximum- R
dollar figure which may be paid to a.claimant for the aggregate of his -
losses. Washington State, however, fixes no maximum in cases where the
victim survives, but does set a maximum for-payments to dependents. - Among o
other American jurisdictions, Ohio and Texas have the highest specified—— e Vs
maximum, $50,000. Maryland's upper limit is $45,000, but-additional expenses TR
are compensable in certain cases. The majority of jurisdictions fix limits . R
of $10,000 or $15,000. : :

Upper Limits on Victim COmpansatlon Benefit Payments in US. Junsdlctuons * : L

I : , : o

Alukl 325,900 per vicﬂm/%mo for two or more survivors
California - $10,000 - medical/$10,000 lost carnings/$3,G00 rehabilitation
Connecticut $10,000 . , . L, e
Delaware °$10,000 T T s : "' ‘
Florids $10000 : ‘
Georgia $ 5,000 = for Good Samaritans
Hawail $10,000 : . o
Winois ' $10,000 e : Ll
Indisna : $10,000 ‘ :

. Kansas $10,000

| Kentucky $15,000 . .
Maryland $45,000 - unlimited permanent disability and death: benafits
Massachusatts $10,000 : ‘ o .
Michigan $15,000 o
Minnesota: - $26,000 : , i
Montana ~ $26,000  per victim/$1,100 funeral o
Nevada , $ 5000 maximum “Good Samaritan"/$1,000 maximum npo
New Jerssy $10,000 J

g New York . {Unlimited medica!/$20,000 wage loss
i Nonh Dakota us 000

Pmmylvunia 325 000 loss of nmings or support/$15,000 death bumﬂn b
Rhode Island $25,000 E
Tennessee $10,000
Texas 7 ‘ . m, " ;
Virginia ; 310.000

Washington - Unlimited, amounts set by Workmen's COmpenution

Wisconsin $10, 000 each victim/$2,000 funeral costs




‘obViously, maximim award limitations are imposed to reduce program costs and,

to make victim compensation programs politically acceptable. That maximum
awards can easily be depleted by -medical expenses, ‘leaving nothing to cover

loss of earnings or support, is the main argument against upper limitse =~ 0

Further, even when- medical expenses are nominal, the maximum available award .
could be grossly inadequate- to compensate lost earnings or support. This
seems especially possible where the victim was killed. These unfortunate
results are most often realized. where the upper limit is $5,000" or?even

$10,000. As- ‘legislators have gained experience-with victim compensation

programs and determined that program!costs have turned out not to,/be as
burdensome as expected, they have raﬂsed the upper limit. For example, New
York in 1977 raised the maximum award for lost earnings or support from
$15,000 to $20,000, while in the same year both Alaska and Minnesota raised

their limits from $10, 000 to $25,000.

Some sentiment has been expressed for remov1ng all upper limits, but this -~
view has generally been rejected. " However, tgs opinion-does prevail ‘that
there should be no limit on medical expenses. Lamborn notes that, o
contrary to expectations, compensation boards have get reported an over-
whelming number of cases reaching the upper limits. ~ This seems to

support the view that upper limits could ‘be raised to take care of the
relatively few cases necessitating higher awards without imposing an undue
financial burden on progiams.

In addition to maximum limits on the total award, many statutes also estab-
lished an upper limit on the weekly benefits which may be paid for loss

of earnings or loss of support. Generally, these limits range from $100 to
$250 per week, although in some states the maximum limit is not specified,
but. is tied to the workman's compensation maximum.

Fe

Advantages of specifying a weekly maximum relate primarily to issues of cost.
For example, the limits are intended to ensure that a program's total expend-
itures for loss of support/wages will be kept within manageable bounds.
They also ensure that an individual claimant's total benefit for loss of
wages/support is not expended too quickly. This may also work to the
advantage of the compensation program. Since benefits: for loss of wages/
support may be suspended if the claimant's financial status changes for the

- better, the compensation program may eventually realize a cost savings if the

wage/support benefits are not paid at once, but are instead paid at a‘reason-
able weekly rate. A maximum weekly limit may also promote equity, in that
wealthy victims will not receive much greater benefits than poorer victims.
Finally, these limits may assuage legislators' concerns that some victims

b3

59Lamborn, “Compensation of Victims~of Crime," p. 51.

% 1bia.



S

A

~
will receive benefits greater than those needed for Basic support or will use
the program tO'obtain higher weekly earnings ‘than those received prior to the
victimization. , _
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Weekly limite are not without. their drawbacks, however. ~Placing the limits

- oe..at too low a. figure may severely limit the value of such-a benefit for

victims. in the gtate. Similarly, an arbitrary maximum limit cannot accom="
modate differences dn claimants' needs: an adequate maximum level for some
claimants (such ag an individual with few or no expenses and no dependents)

- may be- -an’ inadequate and unjust” maximum for others (such as an individual

with several dependents). i

24.2 Minimum Deductibles | : o | —

As noted in Section 2.3.4, many programs have institunted certain minimum loss
thresholds as one criterion for victim compensation eligibility. Established.
as a cost-saving measure, minimum loss criteria are successful in screening

out many claims, reducing both the- ‘benefits paid and the administrative costs

- ~associated with processing those claims. -Many programs which use the minimum
loss criterion have also stipulated that the dollar amount specified as the it

minimum loss threshold must be deducted from those claims which do receive

\Qbenefits. Altnough these “minimum deductibles” will not reduce the adminis-~
trative costs of the program, they may well have a significant effect on the
level of benefits awarded.

States which employ a minimum loss criterion without ;the related minimum
deductible may bevfaced with inequitable allocations of benefits in some

cases. For example, in a*state with a nondeductible minimum iloss threshold

of $100, a claimant with a lcss of $99 would receive nothing, while a claim-
ant with expenses of. $101”WGu1d régeive the entire $10l1. By comparison, N
if the minimum loss were. also a deductible, the second claimant would receive
only $l, a more eguitable result. However, since the use of a minimum loss
criterion without a deductible would result in a greater number of small
claims actually receiving some significant monetary award, this option. may be
preferred by scme in spite of its potential ineq%ities.

:
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Some individuals may experience real financial hardship immediately after a
criminal attack. Medical costs may deplete some claimants' cash reserves
leaving no money to pay for essential needs such as food or shelter.
Others, unable to work for several days or weeks, may be faced with an

.69




 immediate and dieastrgue loss of income.

Several states-have recognized

that some crime’ victifis may experience extreme difficulty if forced to wait
the normal period for processing of their claims; these states have included

spec:.al emergency award provisions in their statutes or operating procedures.

- Table 2.2 shows the states with these provisions and the limitations which <
; they place on emergency awards. .

State

Alaska

¢ California

- Connecticut
Delaware
Florida
Hawaii
Illinois
Indiana

- Kansas
Kentucky
Maryland
Massachusetts
Michigan

. Minnesota
Montana
Nevada
New Jersey
New York
North Dakota
Ohio
Oregon
Pennsylvama
Tenﬁessee
Texas
Vlrglma
Washington
Wisconsin

e

Table 2.2

E:nergency Award Provisions in U.S. Jurisdictions

" With Active Victim Co_mpensation Programs -

"Eriiergoncy Award

- Allowed-

Yes -

AL T

Limits

$1.500 o

e SRS

Neo
Yes
Yes
~No
‘No
"Yes.
Yes
Yes
Yes
~No
Yes
Yes
Yes
Yes
‘No
Yes J‘}“
Yes |
Yes
Yés
Yes

+ Yes

Yes

Yes

No

Yes

X

No specific limit
$ 500

K

$ 500

No specific limit

$ 500 S
$1,000

$ 500 "
No specific Ilmlt
No specific limit -
No specific lmlht

3 awards of up to $500 each; $1,500 maxnmum _

~ No specific |Imlt
No specific limit
$1,000
'$1,000
$ 500
$1,000
$1,000

$500 for compensation; $2,000 for funeral
& burial

AN



- Some programs, such as Maryland's, support claimants' use of attorneys, :

| Every state that grants emergency awards places some restrictions on the

lconditions under which they may be granted. Most stipulate that awards . o
may only be granted if (1) it appears likely that the claim will result in

a final award and (2) the claimant will suffer undue ‘hardship if an immediate
payment is not made. All deductithe emergency award from any final award.‘
"Also;, if the emergency award exceeds the final award, or=4f there is no

final award, the claimant must respectively repay the excess or refund the

' emergency award in its entirety to the program.

As Table 2.2 demonstrates, there is considerable variance among states in the
amount available for emergency awards: of the 19 states which provide these
payments, six set a limit of $500, while the largest award in terms of tutal
dollars is.found in Wisconsin--$500 for compensation and $2,000 for funeral
and burial expenses. The highest limits for general compensation are found
in Alaska and Texas ($1,500) and New York (three awards of up to $500 each). .

In view of the fact that medical expenses alone may quickly exceed most ¢
maximum emergency awards, many have criticized states for their relatively
low limits. As these awards are made only in cases which would appear to
warrant compensation, and as the emergency award is deducted from the' final
\award ‘in any case, there appear to be few drawbacks to raising the limits.
Alaskgi in fact, raised its emergency award limit from $500 to $1,500 1in

1977 . i i ) B T \s\\ﬁi_\;‘«;@

24.4 Attomeys' Fees

 The process of applying for victim compensation, attending hearings, and even .

appealing the original compensation decision varies in complexity from state a

to state. Although compensation proceedings are rarzly adversarial in
nature, most jurisdictions have recognized that victims may require legal
representation at one or more points during the compensation process. . The
degree to which this counsel may be needed varies due to ‘several factora.
The complexity and issues involved in the claim itself, the capacity of the
individval claimant to- deal with the processing requirements, and the com=-
plexity and formality of the claims procedures estab’;shed by the victim
compensation programs will all influence claimants' use of attorneys.

‘in recognition of the fact that attorneys will ease the administrative burden .

fbf the program by ensuring that the claim form is complete and accurate and

61State of Alaska,.Violent Crimes Compensation Board, Fourth Annual '

Eert, Pe 3.
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that all necessary lnformatlon is supplled to the boarg In Maryland over 90
percent of the claimants are represented by attorneys. Other programs.
support a much more limited use of attorneys. .In North Dakota, for example,
the informational brochure on the compensation program states that "attorney °
‘fees will be paid by the Fund in the case of a contestgg claim only. Legal

assistance should not be required for filing a claim.” BRoth” Illinois and
North Dakota specify that attorneys should be used only’ 1n cases of contested
clalms.

Attorney lnvolvement in the victim compensatlon process has been a matter
of some controversys Supporters of ‘attorney involvement argue that the
attorney helps the victim to interpret victim compensation appllcatlons
and proceedings, and may thus perform a valuable service which the program
staff are often unable to provide. | In addition, the attorney may serve as a
spokesman for the crime victim, who may be physically or emotionally unable”
to speak ‘for himself or too“unfamrllar with the requirements and lanquage of
admlnlstratlve or judicial organlzatlons to represent himself effectively.
bv1ously, these arguments are more valld for programs with more complex
procedures and fewer in-house resources for victim assistance. -

o

"0n the other hand, opponents argue that use of attorneys may allow v1ct1m
compensation programs to perpetuate complicated and unw1eidy procedures,
and may in fact encourage such procedures. They also contend that/use of
attorneys tends to create a more formal and adversaarial clirmate in victim
compensation proceedings. Finally, the use of attorneys by some clients may
: . work to the disadvantage of claimants who do not retain attorneys, creating
L ‘possible inequities in the’distribﬁtion of victim compensation benefits.

In’ recognltlon of the fact that many clalmants may need or desire legal
representation durlng the claims_process, most states have established
~specific policies concérring payment of attorneys' fees. 'These policies
} »~~j 'mdftfer from state to state, and the many approaches chosen reflect a wide
o ! varlety of concerns about attorneys' involvement in the crime victim compen-
My Table 2 3 shows the prov151ons for attorneys' fees made by

Attorneys fees

o

i
) State of Maryland Criminal Injuries Compensatlon Board, Nlnth Annual
ReEQrt 1978' Pe S5e

"y
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A North Dakota Crime Victims Reparations, Workmen's Compensation’ -
R Bure@p, "When Crime Strikes--Injured Victims of Violent Crime Can Get Help."
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Provisions for\\Attorneys Fées in U.S. Jurisdictions With Active Victim Compensation Programs

’

Alaska

California

Connecticut

Delaware
Florida
Hawaii

tlinois

. Indiana

Kansas
Kentucky

Marytand

Massa’i:hrusétts
Michigan
Minnesota
Montana
Nevada

New Jersey
New York

North D‘akota‘

Ohio

Oregon
Pennsylvania
Tennessee

Texas .

Virginia
Washington

Wisconsin

¥,

Attornays Fees
.- Allowed?

Yes

Yes

Yes

Yes

Yes ’

Yes?

Yes®

Yes

No

Yes

Yes :

Yes.
No

Yes
EYes

Yes

Yes

Yes®

Yes

No
Yes
Yes

Yes

. No

a

Yes

Yes

2attorneys allowed for contested cases or hearings only.

Table2.3

Limits

25% of first $1,000; 15% of next .
$9,000; 7.5% of award over $10,000

10% of award or $500, whichever
is less

15% of amount awarded

15% of award or $1, 000 M\lehever
is less

Commission detefmines “reasonable
fees” .

Not.more than 15% of awards over
- $1,000,
No fees allowed for clmrns preparatcon.

May change tees for u-preser\utlon
at a hearing

May not exéee& 15% of awards less
than $5,000, 10% of awards bitween
$5.009 and $10,000 ‘

Board determines reasonable fe{t

$3,000 maxi 20% of minor lward
7.5% of malor \rd e

Up to+15% of the lwmd
Bosrd determines amount

#May not exceed 5% of awar}i

May not exceed 10% of award

May not eﬁeeed 1596 of award
e

Board determines fee. < ‘

For contested cases only

Commissioners determine reasonable
fee

Not 'stipulned

Vs

- May not exceed 15% ,of.awnrd‘ .

Board detérmine; and
awards reasonable fees
fud

Not stipulated - :
B =R I
May not exceed 20% of award

L

P

Method of Payment

in.addition to award

in addition to award

out of awa