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REPORT 
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The Oommittee on the Judiciary, to which was referred the bill 
(S. 961) to amend the Speedy Trial Act of 1974, having considered 
the sume, reports favorably thereon with an amendment and reCOlll
mends that the bill as amencled do pass. 

The amendment is as fo11o"i\'s : 
Page 1, strike out all after the enacting clause and insert in lieu 

thereof the following: 
That this Act may be cited as the "Speedy Trial Act Amendments Act of 1979". 

SEe. 2. Section 3161 (c) of title 18, United States Code, is amended to read as 
follows: 

;. (c) (1) In any case in which a plea of not guilty is entered, the trial of a 
defendant charged in an information or indictment with the commission of an 
offense shall commence within seventy days from the filing date (and making 
Imlllic) of the informatioll or indictment, or frolll the date the defendant has 
appeared before it judicial officer of the court in which such charge is pending, 

~ 
whichever date last occnrs. If a defendant consents in writing to be tried before 
a magistrate on a complaint, the trial shall commence within seventy days from 
the date of snch consent. 

"(2) Unless the defendant consents in writing to the contl'Ury, the trial shall 

~
not COlllmence less than thirty days from the date on which the defendant first 
appears through ('ounsel or expressly waives counsel and elects to proceed pro 
se.'\ 

SEC. 3. (a) Section 3161(d) of that title is amended-
(1) by inserting" (1) " illllUedia tely after "( d)" ; and . 

~ 
(2) by adding at the end the following new paragraph: 

"(2) If the defendant is to be tried upon an indictment or information dis
missed lly a trial court and reinstated folIo wing all appeal, the trial shall com
mence within seYel1ty days from the date the action occasioning the trial becomes 

~ 
final, except that tIle court retrying the case may extend the period for trial not 
to exceed one hundred and eighty days from the date the action occasioning the 
trial becomes final if the unavailability of witnesses or other factors resulting \Q ',mu t:::::.", of tim. ,' .. 11 mnj" ',lal withIn "y~ty •• " impm""). Tbe 
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periods of delay ellumerated in section 3161(h) are excluded in computing the 
time limitations specified in this section. The sanctions uf section 3162 apply 
to this SUlJsection.". 

(b) Section illtH(e) is amended-· 
(1) by striking out "sixty" wherever it appears and inserting in lieu 

thereof "seventy" ; and 
(2) by adding at the end the following: "The periods of delay enumerated 

in section 3161 (h) are excluded in computing the time limitations specifier] 
in this section. '1'he sanctions of section ilHi~ apply to this subsection.". 

Sec. 4. Section 3161 (h) (1) of that title is amended to read as follows: 
"(1) Any period of delay resulting from other proceedings concerning the 

defendant, including but not limited to-
"(A) delay resulting from any proceeding, including any examina

tions, to determine the mental competency or physical capacity of the 
defendant; 

"(B) delay resulting from any proceeding, including any examina
tion of the defendant, pursuant to section 2!JU~ of title 2!:!, United States 
Code; . 

"( C) delay resulting from l1eferral of prosecution pursuant to section 
2902 of title 28, United States Code; 

"(D) delay resulting from trial with respect to other charges against 
the defendant; 

"( E) delay resulting from any interlocutory appeal; 
"(F) delay resulting from any pretrial motion, from the filing of the 

motion through the conclUsion o.f the hearing on, or other prompt dis
position of, such motion; 

"(G) d.el!lY resulting fro+l1 any proceeding relating to the transfer of 
a case or the removal of any defendant from another district under the 
Federal Rules of Criminal Procedure; 

"(H) delay resulting from transportation of any defendant from an
other district, or to and from places of examination or hospitalization, 
except that any time consumed in excess of ten days from the date an 
order of removal 01' an order directing such tranSIJOrtation and the de
fendant's arrival at the de.stination shall be presumed to be unreason
able; . 

"(I) delay resulting from consideration by the court of a proposed 
plea agreement to be entered into by the defendant and the attorney for 
the Goyernmen t; and 

"(J) delay reasonably attributable to any period, not to exceed thirty 
days, during which any.proceeding concel'lling Lhe defendant is actually 
under advisement by the court.". 

SEC. G, (a) Section 3161(h) (8) (Bl (ii) of that title is amended to read as 
follows: 

"(ii) Whether the case is so unusual or so complex, due to the number of 
defendants, the nature of the prosecution, or the existence of novel questions 
of fact or law, that it is unreasonable to expect adequate preparation for 
pretrial proceedings or. for the trial itself within the time limits established 
by this oection.". . 

(b) Section 3161 (h) (8) (B) (iii) of that title is amended to read as follows: .. ~ .I}/'l 
"(iii) Whether, in a cnse in which arrest prpcec1es indictment, delay in the Y/ l'f<~ 

filing of the indictment is caused because the arrest occurs at a time such:'F' !p 

that it is unrea"onable to expert. rpturn and filing of the indictment within.t <f.: 
the period specified in section 3161(b), or because the facts upon which the" (;'" 
grand jury must base its determination are un1lsual or complex.". ,_ " ,,-;'i!' 

(c) Section 3Hl1(h) (8) (B) of that title is further amended by adding at the /~ J' 
end the following new clause: . .'i- , 

"(iv) Whether the failure to grant such a continuance in a case which,' 1'1' 
taken as a whole, is not so unusual or so complex as to fall within clause .,~jjf: ~ 
(ii), would deny the defendant reasonable time to obtain counsel, would }:.« ~ k 
unreasonably deny the defendant or the Goyernment continuity of counsel, tl " ' 
or would deny conm:el for the dt?fendant or tIle attorney for the Government ~, . , 
the reasonable time necezsary for effective preparation, taking into account ."~ ,*~ 
the exercise of due diligence.". .' fl .* 

I 

SEC. 6. Section 3H13(c) of that title is amended to read as follows: i~ .~ l}i' 
"(c) Subject to the provisions of section 3174 (c) , section 3162 of this~,.. f 

chapter shall become effective and apply to all cases commenced by arrest .' 

~~.J i/j, 
;L1t,' 
'f~' 
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or summons, and all informations or indictments filed, on or after July 1, 
1981.". 

SEC. 7. Section 3164 of that title is amended-
(1) by amending the section heading to reads as follows: 

"§ 3164. PERSONS DETAINED OR DESIGNATED AS BEING OF HIGH RISK"; 
(2) by amending sUbsection (a) to read as follows: 

"(a) The trial Or other disposition of cases involving-
"(1) a detained person who is being held in detention solely be

cause he is awaiting trial, and 
.. (2) a released person who is awaiting trial and has been desig

nated by the attorney for the Goyernment as being of 11igh risk, 
shall be accorded priority."; and 

(3) by amending subsection (b) to read as follows: 
"(b) the trial of any person described in subsection (a) (1) or (a) (!J) 

of this section shall commence not later than ninety days following the 
beginning of such continuous detention or designation of high risk by 
the attorney for the Government. The periods of delay enumerated in 
section 3161(h) are excluded in computing the time limitation specified 
in this section.". 

SEC. 8. Section 3165 (e) of that title is amended-
(1) in paragraph (2), by striking out "subsequ<lnt" and inserting in lieu 

thereof "fifth", and 
(2) by adding at the end the following: 

"(3) Prior to the expiration of the sixty-calendur-month period fol
lowing July 1, 1975, each United States district court shall prepare 
and submit a plan in llccordance wi tIl subsections (a) through (d) to 
govern the trial or other disposition of offenses within the jurisdiction 
of such court during the sixth and subsequent twelve-calendar-month 
periods following the effectiye {late of subsection 3161 (b) oand subsection 
3l61(c) in effect prior to the date of enllctment of this paragraph.". 

SEC. 9. (a) Section 3166 (b) of that title is amended-
(1) in paragraph (7), by strildng out 'and" immediately after the 

semicolon; 
(2) in paragraph (8), by strildng out the period and inserting in lieu 

thereof" ; Hnd " ; ancl 
(3) by adding at the end the following new paragraph: 

"(9) the impact of compliance with the time limits of subsections 
(b) and (c) of section 3161 upon the civil case calendar in the district.". 

(b) Section 3166 (c) of that title is amended-
(1) in paragraph (5), by striking out "and" immediately after the 

semicolon; 
(2) in paragraph (6), by striking out the period and inserting in lieu 

thereof" ; und" ; and 
(3) by adding at the end the following new paragraph: 

"(7) (A) the number of new civil cases filed in the twelve-calendar
month period preceding the submission of the plan; 

"(B) the number of ci viI cases pending at the close of such period: 
Ul.,ld 

" (C) the increase or decrease in the number of civil cases pending 
at the close of such period, compared to the number pending at the 
close of the previous twelye-calendar-month period, and tlle length of 
time each such case has been pending.". 

(c) Section 3166 of that title is further amended by adding at the end the 
following new subsection: 

"(f) Each plan may be accompanied by guidelines promulgated by the 
judicial council of the circuit for use by aU district courts within that circuit 
to implement and secure compliance with tuis chapter.". 

(d) Section 3168(a) of that title is amended by striking out "a private 
attorney eXIJerienced in the defense of criminal cases in tlle district" and 
inserting in lieu thereof "two private attorneys, one with substantial experience 
in the defense of criminal cases in the district and one with substantial exper
ience in ciyillicigation in the district". 

(e) Section 3167 of that title is amended-
(1) in subsection (b). by adding at the end the following: "SUCh reports 

shall also include the following: 
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"(1) The reasons why, in those cases not in compliance with the time 
limits of subsections (b) and (C) of section 3ltil, the provisions of 
section 3161lh) have not been adequate to accommodate reasonable 
periods of delay . 

.. (2) The category of offenses, the number of defendants, and the nUlll
ber of counts involved in those cases which are not meeting the time 
limits specified in subsections (b) and (c) of section 316l. 

"(3) The additional judicial resources which WQuid be necessary in 
order to achieve compliance with the time limits specified in subsections 
(b) ana (c) of section 316l. 

"( 4) The nature of the remedial measures which have been employe{! 
to improve conditions and practices in those districts with low com
pliance experience under this chapter or to promote the adoption of prac
tices and procedures which have been successful in those districts with 
high compliance experience under this chapter. 

"(5) If ft district has experienced difficulty in complying with this 
chapter, but an application for relief under section 3174 has not been 
made, the reason why such application has not been made. 

"( 6) The impact of compliance with the time limits of subsections (b) 
and (c) of section 3161 upon the civil case calendar in each district as 
demonstrated by the information assembled and statistics compiled and 
submitted under sections 3166 and 3170."; 

(2) by adding at the end the following new subsection: 
.. (c) No[ later than December 31, 19t:10, the Department of Justice shall 

prepare and submit to the Congress a report which sets forth the im
pact of the implementation of this chapter upon the office of the Ullited 
States Attorney in each district and which shall also include--

"(1) the reasons why, in those cases not in compliance, the 
provisions of section 3l61(h) have not been adequate to accom
modate reasonable periods of delay; 

"(2) the nature of the remedial measures which have been em· 
ployed to improve conditions and practices in the offices of the 
United States Attorneys in those districts with low compliance ex
perience under this chapter or to promote the adoption of practices 
and procedures which have been succesllful in those districts with 
high compliance experience under this chapter; 

"(3) the additional resources for the offices of the United States 
Attorneys which would be necessary to achieve compliance with the 
time limits of subsections (b) and (c) of section 3 ... 61 ; 

"( 4) suggested changes in the guidelines or other rules imple
menting this chapter Qr statutory amendments which the Depart
ment of Justice deems necessary to further improve the administra
tion of justice and meet the objectives of this chapter; and 

"(5) the impact of compliance with the time limits of subsections 
(b) and (c) of section 3161 upon the litigation of civil cases by 
the offices of the United States Attorneys find the rule changes, 
statutory amendments, and resources necessary to assure that suclL 
litigation is not prejudiced by full compliance with this chapter.". 

(f) Section 3170(a) of that title is amended in the first sentence-
(1) by striking out "and" after "process" and inserting in lieu thereof a 

comma; 
(2) by inserting a comma after "limits"; 
(3) by inserting "continuous and permanent compliance with the" im

mediately before "objectives" ; and 
(4) by striking out "required by" and inserting in lieu thereof "described 

in". 
SEo.10. Section 3174 of that title is amended-

(1) by striking out the lleriod after the first sentence in subsection (a) 
and inserting in lieu thereof the following: "as provided in subsection (b)."; 

(2) by striking the first two sentences of SUbsection (b) and inserting 
the following in lieu thereof: "If t1:e judicial council of the circuit finds that 
no remedy for such congestion is 'reasonably available, such council may. 
upon application by the chief judge of a district, grant a suspension of the 
time Limits in section 3161 (c) in such district for a perioc1 of time not to 
exceed one year for the trial of cases for which indictments or informations 
are filed during such one-year period." ; 
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(3) by striking out "nrrnngem.ent" in the third sentence of subsection (b) 
alld inserting in lieu thereof "arraignment" ; 

(4) by amending subsection (c) to read as follows: 
"(c) (1) If, prior to .Tuly 1, 1981, tlle chief judge of allY district concludes, 

with the concurrence of We planning' group convened in the district, tllat tlle 
district is prepared to implement the provisions of section 3162 in their entirety, 
he Illay apply to We judicial conncil of the drcuit in which tlle district is located 
to implement snch provisions. Such application shall show the degreee of com
pliance in the dIstrict with the time limits set forth in subsections (b) and (c) 
of section 31(11 during the twelve-calendar-month period preceding the date of 
such application and shall contain a llroposed order and schedule for such im
lllementation, which includes the date on which the p1'o\'isions of section 3162 
are to become effective in the district, the effect such implementation will have 
upon sueh district's practices and procedures, aud proviRion for ade"1uate notice 
to all in teres ted parties. 

"(2) After review of anY such application, the judicial council of the circuit 
shall enter an order implementing tlle provisions of section 3162 in theIr entirety 
in thl' district making application, 01' shall retul'll Huch application to the chief 
judge of SH('l1 district, together with an explanation setting forth such council's 
reasons for refusing to enter such oreler." ; 

(oj) by adding at the end the following: 
"( el) (1) The apJlro\'al of any application made pursuant to subsections 

(a) or (c) by a juelicial council of a circuit shall be reported within ten days 
to the Director of the Administratire OfficE' of the "C'niteel States Courts, to
gether with a copy of the application, a written report setting forth in suffi
cient detail thE' reasons for granting such application, anel, in the case of an 
application made pursuant to subsection (a), a proposal for alleviating con
gestion in the district. 

"(2) The Director of the Administratiye Olfice of the United States Courts 
shall forthwith transmit such report to the Congress anel to the Judicial 
Conference of the rniteel States. 'l'he judicial council of the circuit shall not 
grant a suspension to any district within six months following the expiration 
of a prior suspension without the consent of the Congress. 

"(3) If the judicial council concludes that an additional period of suspen
sion within such six-month period is necesmry. it shall report that conclusion 
to the Judicial ConferencE' of the United States, together with the applica
tion from the district court for such a'elditional perioel of suspension and 
any other pertinent information. If the Juclicial Conference agrees that such 
additional period of suspension is nece8sary, it may request the consent of 
the Congress thereto. If the Congress fails to act on any such request within 
six months, the suspension may be granted for an additional period not to 
exceeel one yenr. 

"(e) If the chief judr:e of the district court concludes that the need for 
suspension of time limits in such district under this section is of great ur
gency, he may order the limits suspended for a period not to exceed thirty 
days. ,Vithin ten days of E'ntry of such order, the chiE'f judge shall apply to 
the judici al council of the circuit for a suspension pursuant to subsection 
(a)."; nnd 

(6) by amending the f'ection heading to rl;)od as follows: 
"§ 3174. JUDICIAL EMERGENCY AND iMPLEMENTATION". 

SEC. 11. (a) The item relating to section 3164 in tlle table of sections for chapter 
208 of such title is amended to reael as follows: 
"3104. Interim limits.". 

(b) The itE'm relating' to section 3174 in the table of sections for chapter 208 
of such title is amended to read as follows: 
"3174. Judicial emergency and implcmcntation.". 

SEC. 12. The amenelments made by this Act shall take effect on July 1, 1979. 

T. BACKGROUND 

Four and one-haH years ar-o, the Congress enacted the Speedy Trial 
.Act of 1974, (hereinafter "The Act") which was approved by then
President Ford on .r annary 3, 1975. The Act's passage represented 
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the Cll~minatio~ o~ four years' study, debate and refinement by this 
Commlttee-prlllClpally through former Senators Ervin and 
Hruska, the late Senator MoClellan and Senator Thurmond-and ex
tensive consultation with the :Federal Judiciary, the Department of 
Justice, the American Bar Association and a host of others vitally 
concerned with the administration of Federal criminal justice. It 
passed both Houses with overwllelming bipartisan support. 

In the main, the Act is the first embodiment with force of national 
law to quantify, balance and implement the various guarantees im
plicit in the command of the Sixth Amendment which provides that, 
"(i)n all criminal prosecutors, the accused shall enjoy the right to a 
speedy and public trial ... " 'While it is obvious that that right 
accrues naturally to a criminal defendant, the Supreme Court ob
served, seventy-five years ago, that the guarantee protects society as 
wen, although those interests may sometimes be at odds. As is the 
case with all other individual rights conferred by the Constitution, 
the right to speedy trial cun be invoked-or waived-only by the 
person seeking its protection. Practically spea1..ing, in a memory de
pendent system, it may better serve the defendant's interest in avoid
ing conviction to create unreasonable delay. The ramifications are 
highly prejudicial to the public interest. Not only does the individual 
escUJpe accountability and punishment for his or her illegal act, but, 
more importantly, any potential dEterrent value resulting from punisll
ment is lost, the danger of recidivism (both awaiting and after trial) 
is increased and confidence in the fairness and administration of 
criminal justice is undermined. 

Alarming increases in Federal and State court backlogs through 
the Nineteen-sixties and the Federal courts' professed inability to 
gauge the constitutional implications of competing speedy trial inter
ests other than on a case-by-case basis made the need for an extra
judicial solution apparent. The American Bar Association issued its 
"Standards Relating to Speedy Trial" in 1968 as a legislative model 
for codifying', balancing and applying in normal practice the s(}veral 
Sixth Amendment speedy trial guarantees. On July 5, 19'71, the United 
States Court of Appeals for the Seconcl Circuit implemented its own 
"Rules Regarding Prompt Disposition of Criminal Cases," which 
drew heavily upon the ABA Guidelines. Similarly, the Judicial Con
ference of the United States promUlgated Rule 50 (b) of the Federal 
Rules of Criminal Procedure, requiring aU district courts to prepare 
and adopt plans for the prompt disposition of criminal cases and con
duct continuin:r studies of the administmtion of criminal justice, 
which became effective October 1, 19'72. 

Congressional scrutiny of these alternative pl'uposals revealed a 
fundamental weakness in each and ,pointed the way toward a legisla
tive solution to the problems exposed by them. The ABA Guidelines 
were, for the most part, ignored by State and Federal courts. The 
existence of several loopholes in the Second Circuit's rules led to 
conflicting interpretations and results. Lack of incentives to promote 
uniformity of implementation and enforcement of new Federal Rule 
50 (b) led to inconsistent plans and rules in the districts which did 
little more than encoura:re Hthe perpetuation of the status quo," 

The Act builds upon the lessons of those earlier efforts. It reflects 
the legislative judgnlent that to insure that the societal interest in 
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prompt. adl1linistmtion of justice not be subordinated to less important, 
H,Yst(,lllie (,011('('rnH is to require, as a matteI.' of law, that criminal 
cases be tried within a fixed pel'iud coupled with meaningful penalties 
1'01' failure to do so. Consequently, the Act combines fixed time periods 
and ;~Ilnctions with provisions which afford the flexibility to handle 
both the unusual case 01' other practical problems certain to arise dur
ing the temporary and permanent impJ!.'I11l'ntation of its primary 
policies. Together, tlwse may be summarized as follows: 

'I'DIE LDII1'S [§ 31Gl(IJ). (e)] 

As ell!lCtec..1, the permanent time provisions, which will take effect 
on .Tuly 1,1979 require that (L defendant be indicated within thirty days 
of arrest 01' service of sum1Jlons, that tIl(' defendant be arraigned within 
ten clays of indictment, and that, when a plea of not guilty is entered, 
(he defendant be tried within sixty days of arraignment. If indict
ment precedes arrest, the ten-day period to al'l'aingmnent cloes not be
gin until the defendant's first appearance before a judicial officer in 
the district within which lIe is to be tried. These time limits, like those 
of greater duration contained in pre-act formulations described above, 
commence whether or not the defendant demands a trial hnt, unlikn 
them, the Act also mandates that the trial be schedu.led "at the curliest 
practicable time ... so as to assure a speedy trial. 

Taken together, the "day certain" scheduling requirement and "start
ing the clock" at identifiable points in the criminal justice process, 
whether or not the defendant demands trial, l'eflect the importance 
at~ached by Congress to the enforcement of the public's and the 
clefendant's-right to speedy trials. Despite criticism that they are 
arbitrary anclllnrealistic, the permanent time limits are based on evi
dence presented to the Congress that the likelihood of :further criminal 
activity by defendants on pretrial release increased significantly if not 
tried within sixty days. Moreover, contemporary studies concluded 
that faster and more efficient criminal processing would increase the 
deterrent effect on the law, aiel rehabilitation of COllvicted offenders 
and reduce crime.. I 

At the time passage of the 1:\ct was under cOllsider~tion in the Con
gress, there also existed significant evidence that the Federal judiciary 
saw merit in, and supported, speedy disposition of the American Bar 
Association in August, 1970, Mr. Chief Justice Betger stated: 

If ever the law is to have genuine deterrent,'effect on the 
criminal conduct giving ilS immediate concern,;\ve must make 
some drastic changes. The most simple and obvious remedy 
is to give the courts the manpower and tools-'--including the 
prosecutors and defense lawyers-to try criminal cases within 
sixty days after indictment * * * I predict it would sharply 
reduc~ the crime rate. 

In testimony before the House Subcommittee on Crime in Sep
tember of 1974, the Honorable Alfonso J. Zirpoli, a judge of the 
United States District Court for the Northern District of California 
and ('hah'man of the Committee on the Administration of the Criminal 
Law of the Judicial Conference, commented on the potential impact of 
the uJtimate time limits: 
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; * * At the outset, I emphasize that the time limits provided 
m (the Senate bill) from arrest to indictment and indict
ment to trial for Federal criminal defendants are entirely 
acceptable to the Federal judiciary and give us no particular 
concern. For we are confident that long before the '7-year 
phase-in period covered by the bill, we of the Federal judi
ciary will have achieved all of its present objectives under 
present procedures and in particular, the District Court plans 
adopted pursuant to Rule 50 (b) of the Federal Rules of Crim
inal Procedure, ::md that absent dramatic and unforeseen in
creases in Federal crimes, this can be accomplished whether 
we do or do not receive additional resources, personnel, and 
facilities which (the bill) would mandate. 

The final time limits are not totally inflexible. If an individual is 
charged with a felony in a district in which no gr::tnd jury has been 
in session during the thirty-day arrest-indictment period, the time for 
filing of the indictment is extended automatically to sixty days. Fur
thermore, the Act provides that specific periods of time mn.y be ex
cluded from the limits, e.g. hearings on pre-trial motions, (See dis
cussion below.) 

SANCTIONS [§ 3162] 

In its speedy trial guidelines issued eleven years ago, the American 
Bar Association recommended that failure to bring a defendant to 
trial within a fixed period, less excludable delays, should result in 
absolute discharge, forever barring prosecution for the offense charged 
and for any other offense required to be joined with that offense. In 
its accompanying commentary, the ABA stated: 

The position tnken here is that the only effective remedy 
for denial of speedy trial is absolute and complete discharge. 
If, following undue delay in going to trial, the prosecution is 
free. to commence prosecution gain for the same offence [sic], 
subject only to the running of the statute of limitations, the 
right to speedy trial is largely meaningless. Prosecutors who 
are free to commenCe another prosecution later have not been 
deterred from undue delay. 

The Department of Justice's initial position on severe sanctions to 
make the societal interest in speedy trial enforceable in a meaningful 
way was similar and well-stated by then-Assistant Attorney General 
vVilliam H. Rehnquist to this Committee in 1971 : 

None of us interested in the administration of criminal 
justice, Mr. Chairman, whether inside or outside of the Gov
ernment, whether within or without, the bench and ba;r, can 
fail to be struck by the stark fact of mtolerable delays m our 
system of administering criminal justice. The .Dep!l;rtll~ent is 
of the view that some of the root causes of tIns lUlJustlfiable 
delay may be sought ,out, identified, a~d dealt with, regardless 
of whether the solutIOn for any partIcular facet of the prob
lem tends to bear more heavily on one side of the criminal 
justice than the other. 

Therefore we are unwilling to categorically oppose the 
mandatory dismissal provision. For it may well be Mr. ChaiJ.'-
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man, that the whole system of Federal justice needs to be 
shaken by the scruff of its neck, and brought up short with a 
relatively peremptory instruction to prosecutors, defense 
counsel and judges alike that criminal cases must be tried 
within a particular period of time. That is certainly the im
port of the mandatory dismissal provisions of your bill. 

Thus, the Act pro\2de:; that, once th~ ultjl?at~ time 1i~its be~Oll;te 
effective on July 1, 1D {D, If a defendant IS not mdIcated or tIred wIthlll 
the specified period, tolled by excludable delays, infra, the court must, 
upon timely motion, dismiss either the charges or the indictmen.t. In 
addition, to simultaneously protect the individual and societul rIghts 
to speedy trial, the comt is afforded discretionary authority to punish 
counsel for intentional delay by levying fines. 

Just as the time limits themselves are not without flexibility, the 
Act's sanctions provisions are fashioned to ayoid unintended results. 
Fhst, the defendant bears the affirmative burden of making a timely 
and proper motion for dismissal. Failure to do so constitutes waiver of 
the right thus buttressing the public's interest while protecting the 
individual's constitutional guarantee. Second, whether the charges or 
indictment are to be dismissed with prejudice (forever barring repros
ecution), is within the disc),etion of the court, which must consider 
relevant factors before making such II decision, including the serious
ness of the ofi'C'nse, the facts and circumstances causing the delay, the 
impact of l'eprosecution on the administration of the Act, and justice 
in general. Thus, despite the fact that both this Committee and the 
House Committee on the JUdiciary recommended dismissal sanctions 
of greater severity, the Congress acceded to the position advanced by 
the Department of Justice that society's interests would be better 
selTed by a~suring that the prospect of leaving serious criminal con
duct unpul1lshed for the sitke of speed alone would not occur. 

AUTO:\IATICALLY EXCLUDABLE DELAY [§ 3Hl1(h) (1-7)] 

.rust as it concluded that the speedy trial protections afforded both 
the indiddual and society by the Sixth Amendment were largely 
meaningless without fixed time limits, the Congress also saw the need 
to build into those fixed limits sufficient flexibility to make compliance 
with them a realistic goal. In computing the time within which an in
formation or indictment must be filed or the time within which a trial 
must commence, the Act excludes from either computation specific 
and recurring periods of time often found in criminal cases. These 
include periods consumed by: 

(1) proceedings concerning' the defendant, including mental or 
physical examinations. othel: trials, interlocutory appeals and pre
trial motions (it would indeed be anomalous 'to permit the de
fendant to benefit fro111 delay property undertaken to protect his 
interests in a fair ad;udication of the charges against him by al-
lowjng dismissal without exclusion of that time) ; . 

(2) agreements to defer prosecution, since snchagreements, 
properly entered into, advanced the various interests which the 
Act seeks to prot€ct; 

(3) the absence or unavailability of the defendant or of a wit
Hess essential to either the defendmit or the Government; 
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(4) the defendant's inability to stand trial, resultinG' either 
from mental incompetence or physical disability; M 

(5) treatment of the defendant under the Narcotic Addict 
Rehabilitation Act; 

(6) dismissal by the Govet'llment of an indictment 01' informa
tion and subsequent entry of the same charge, or a charge 1'e
<)~ired by tl:e con~titutional doctr!ne of d~uble jeopardy to be 
]ollled wIth It, agamst the same defendant (Just as the defendant 
should not profit from delay he can create for his own tactical 
advantage, neither should the Government) ; and 

(7) reasonable delay when the defendant is joined for trial 
with a codefendant as to whom the time for trial has not run and 
no motion for. :3Gverance has been granted, so as not to alter the 
traditional ru1es governing severance. 

Thus, the Congress, with the active cooperation of the Department 
of Justice and other interested parties, made a conscientious effort to 
set forth with reasonable particularity the types of delay which, it 
hoped, would be excluded as a matter of practice consistent with the 
objectives to be served by the Aet. Modifications made to serve that 
end were substall'tial following the introduction of the Act's legisla
tive predecessors. Yet, by the same token, both this Committee und its 
House counterpart took pains to forestall the possibility that a desire 
to 'be instructively particular not be misinterpreted as exclusively in
flexible. For example, this Committee, in cOh~mell'ting upon the types 
of delay ,autom~tic.allyexc1uded under § 3161 (h) (1) , stated: . 

At the suggestion of the Justice Department, the committee 
has enumerated in the text of the bill examples of what is 
meant by "proceedings concerning the defendant." The list is 
not intended to be exhaustive. It is representative of proce
dures of which a dG;fendant might ligitimately seek to take 
advantage for the purpose of pursuing his defense. 

DELAYS TO SERVE THE "ENDS OF JUSTICE" [§31Gl(h)(8») 

Congress' concern ,that the overall goal of giving the speedy trial 
right practical :rp.eaning not be dvstroyed by inflexibility did not end 
with the specified "exclusions" descl'i!Jlltl above. 

In addition, Congress gave the td.ul court the discretion either on 
motion of either party or sua sponte, to exclude reasonable periods of 
delay by granting a continuance, "1£ the judge granted such continu
ance on the basis of his findings that the ends of jllstice served by 
taking such action outweigh the best ill'terest of the public and the 
defendant in a speedy trilll." Termed by this Commit~ee "the heart of 
the speedy trial scheme created by the Act, such contmuances may 'be 
G'ranted and that time excluded if the judge finds, either orally or in 
;riting, that the ex~s~ence or o()currenc~ of .factors peculia.r to a gi~en 
case require delay and that t~e ends of JustIce s~rv~d thereb~ overrIde 
both the public's and the dei('ndant's speedy trIal mterest. .Jj actors to 
be considered under the Act, "among others," include: 

(1) "Whether failure to grant a continuance WOUld. likely .rnake 
continuation of the proceeding impossible, 01' result m a mIscar
riage of justice. 
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(2) whether the case, taken as a whole, is so unusual and so 
complex, for any of a variety of reasons, that it is unusual to ex
pect adequate preparation within the time limits. 

(3) whether, where arrest precedes indictment, delay after the 
grand jury proceedings have commenced is caused by fhe unusual 
complexity of the factual determination to be made or other 
events beyond the control of the court or the Government. 

Again, considerable effort was expended during the Act's genesis 
to aggressively promote speedy trial goals without thwarting the 
ability of the Federal criminal justice system to serve the needs of 
justice on a case-by-case basis. Vague formulas were abandoned in 
favor of the more instructive statutory examples where continuances 
could be granted legitimately. At the same time, delay resulting from 
factors attributable to institutional lethargy-general calendar con
gestion, lack of diHgent preparation, or failure of the Government 
to obtain available witnesses-is made specifically nonexcludable by 
discretionary continuance. 

After citing numerous examples of occurrences "'hich would sup
port the entry of a proper "ends of justice" continuance, this Com
mittee stated: 

However, as a general matter the Committee intends that, 
except for the above situations, this provision should be rarely 
used. Furthermore, evell the above situations should be 
handled on a case-by-case basis with the court stating in writ
ing the reasons why it believes that granting the continuance 
strikes the proper balance between the ends Of justice on the 
one hand and the interest of society hl a speedy trial and the 
interest of the defendmlL in a speedy trial on the other. 

PHASE-IN [§ 3161 (f). (g) 1 

To promote an orderly and, from all available evidence, suitable 
t.ransition from the date of enactment. to the date upon which the 
Act's final time limits and sanctions were to become effective, the Con
gress established a four-year "phase-in" period. The "phase-in" was 
designed to mesh with the passage of then-fiscal years und the calen
dar used by the Administrative Office of the United States Courts for 
the collection and compilation of year-end criminal case disposition 
data. During the first "phase-in" year, no fixed time limits became 
effective, other than those governing the trial of detainees awaiting 
trial and persons designated by the attorney for the Government aR 
beilig "high risk", infra. This initial period, beginning July 1, 1975, 
and ending June 30, 197'0, was set aside to give each Federal district 
maximum time to initiate and become experienced in the planning 
process set forth in the Act which the Congress believed would best 
enable them to prepare for final implementation, infra. Beginning on 
July 1, 1976, time limits for the second "phase-in" yen.r went into 
effect: sixty days between arrest and indictment ten days between 
indictment' and armignment and one hundred-eighty days between 
arraignment and trial. These initial limits remained in effect until 
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June 30, 1977. Reduced intervals of forty-five, ten, and one hundred
twenty days, respectively, took effect for the period July 1, 1977-
June 30, 1978. The fourth and final "phase-in" period-thirty-five, ten 
and eighty days, respectively-went into effect July 1, 1978. Through
out the entire period, no sanctions were imposed for failure by any 
district to observe any of the time intervals in any given year, except 
with respect to pretrilil detainees and high-risk defendants. 

INTERn! LBu'rs [§ 3164] 

To provide all districts some minimum speedy trial experience soon 
after enRctment and throughout the "phase-in" )?eriod, and to encour
age swift action to attain the objective of reducmg recidivism the Act 
required all districts to prepare and implement by September 30, 1975, 
special "interim" plans for detained defendants and "high-risk" de
fendants released and awaiting trial. These plans require trial within 
ninety days for all detained persons and all defendants released and 
awaiting trial who had been designated by the attorney for the Gov
ernment as being of "high risk.'l Rather than mandating the more 
severe remedy of dismissal in such cases, the sanctions to be imposed 
were pretrial release, in the case of detainees, and automatic review of 
release conditions, in the case of high-risk defendants. Under the terms 
of the Act, these interim plans, limits and sanctions will expire 011 
June 30, 1979. 

PLANNING, REPORTS, DATA COLLECTION AND IDENTIFICATION OF RESOURCES 
[§ 3165-70] 

To encourage smooth and uniform implementation of the Act's final 
time limits and sanctions the Act required each district to convene a 
speedy trial planning group, the primary purpose of which was to 
prepare and submit to the Administrative Office plans for the imple
mentation of the interim and final time limits. The planning provisions 
require system-wide cooperation-from the planning groups, con
vened and appointed in each district by the chief judge to represent 
the broadest possible spectrum of expertise and opinion. The planning 
groups through the judicial councils of each circuit and the Judicial 
Conference, with technical assistance from the Administrative Office 
and the Federal Judicial Center not only planned for the Act's final 
implementation but are also charged with continuous study of the 
administration of criminal justice in each district. They also identified 
and recommended possible solutions, to basic problems in the admin
istration of criminal justice, whether arising under or affected by the 
Act. Commenting' on the importance of the planning-implementation 
phase of the Act, the report of the House Committee said: 

The heart of the sppedy trial! concept embodied in (the 
Act) is the planning process. The provisions recognize the 
fact that the Congress-by merely imposing uniform time 
limits for the disposition of criminal cases, without provid
ing the mechanism for increasing the resources of the courts 
and helping to initiative criminal justice reform which would 
increase the efficiency of the system-is making a hollow 
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promise out of the Sixth Amendment. The primary purpose 
of the planning process is to monitor the ability of tIl<' courts 
to meet the time limits of the bill and to supply th(' Congress 
with information conc(,l'l1ing the effects of criminal justice 
administration of the time limits and sanctions, including the 
effects on the prosecution, the defl?nse, the courts and the cor
rectional process, and the ne('d for additional l'ul(> changes 
and statutes which would operate to make speecly trial a 
reality. 

The focal point of the planning process is the requirement for uni
form data collection. The clerk of each district court ,,'as obliged to 
begin compiling, under the direction of the Administrative Office, in
formation and statistics spelled out by the Act to enable the planning 
group to fulfill its responsibilities during the implementation period. 
In addition, the data was to be made available to all clements of th(' 
system, including the Administrative Office, to aid in the reporting and 
recommendation function, especially the establishment of "uniform 
national reporting standards." 

Besides initiating a continuing study on the administration of 
criminal justice in the district, ('ach planning group was r.equired to 
prepare and submit a plan for the disposition of cases during the sec
ond and third "phase-in" years by June 30, 1976, and another for the 
fourth and subsequent years, following the effective data of the final 
time limits and the dismissal sanction, by June 30, 1978. Obdously, th!' 
chief objective of the process was the acceleration of the disposition 
of criminal case in each district, consistent with the Act's interim 
timetable. Other major benchmarks are set forth as well which urI' 
indicatin of the Congrl?ss' desire to promote fI!'xible but. uniform hl
terpretation: 

* * * The process shall seek to avoid underenforcement, 
overenforcemellt and discriminatory enforcement of the Jaw, 
prejudice to the prompt disposition of civil litigation, and 
undue pressme as well as undne delay in the trial of criminal 
cas('s. 

Pursuant to the annual reporting requirements contained in the 
planning provisions, the Atlministrath'e Office has been engaged in 
supervising the collection and compilation of speedy trial datu in the 
districts, the receipt and dissemination of district plans and recom
mendations to the Congress, made by the planning groups, the Judi
cial Conference and the Director himself, for "rule changes, statutor,)' 
amendments, and appropriations needed to effectuate fnrther improve
ments in the administration of j nstice in (each) district which can
not be accomplished without such amendments or funds." 

.TUDICIAL EMERGENCY [§ 3174] 

To lessen the potential impact of the Act in districts having difficulty 
in meeting the Act's ultimate time limits, because of court congestion 
or otherwise, and to' prevent the havoc that unforeseen emergencies 
might cause Upon districts where no alternative solutions could be 
found, the Act includes provisions which permit the chief judges of a 
district to apply to the Judicial Oonference, through the circuit conn-
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cil, for a suspension of the final arraignment-to-trial time limits for 
up to one year. If the Conference approves the application, the time 
for trial may be enlarged up to one hllndred-eighty days, with the ar
rest-to-indictment limIt for all cases, the time limit for trial to detain
ees and the sanctions remaining in effect. Furthermore, an additional 
one-year suspension may be made available, provided that certain 
statutorily-specified events occur. 

SIXTH AMENDMENT RIGHTS [§ 3173] 

Finally, the Act specifies that no provision in it is to be interpreted 
as a bar to a claim by a defendant that his or her rights to speedy trial 
under the Sixth Amendment have been violated. This Committee made 
its intent plain in reporting the bill : 

* * * [W]hile this bill would be an exercise of Congress' 
power to implement the Sixth Amendment, it is not intended 
to be, and obviously could not be, a conclusive interpretation 
precluding the courts from going beyond Conwess if they 
found (that) the Sixth Amendment's speedy tl'lal provision 
so reqUIred. Similarly, the courts, in interpreting the Sixth 
Amendment, could strike down a provision of this Act because 
in its fslc] view, the Sixth Amendment did not require it. 
* * * Congress may not do less than the Constitution re
quires, but it may do more. 

II- THE N EF.D FOR AlIIENDlIIENT 

If general data generated by the Act's collection and reporting re
quirements and other more recent analyses of such data are to be be
lieved, the prognosis for substantial compliance with the Act's final 
time limits is good. Available data indicates that most districts pre
dict that they will be able to achieve substantial compliance with the 
permanent limits; in over 90 percent of the cases, the courts have been 
able to operate within the transitional time limits. A l'ecent study con
ducted by the Office for Improvements in the Administration of J us
tice of the Department of Justice (OIAJ) found that the overall com
pliance rate in cases disposf'd of in the court veal' ending June 30, 1978, 
with the final time limits of the Act was 93 percent l1ationally-82 per
cent of those cases were brought to indictment from arrest within 30 
days, 90 percent to arraignment from indictment within 10 days and 81 
percent to trial from arraignment within 60 days; that is, four out of 
five cases terminated before June 30, 1978, were incompliance with the 
permanent strictures due to go into effect on J uIy 1. Nine districts ex
amined in detail showed similar compllance rates. 

Reviewing the same national data, the General Accounting Office 
'.lOted significant improvements in percentage-compliance rates with 
the final time limits by comparing the 1976-77 court year with the 
most recent one; the compliance rate increased from 78.8 to 82.5 per
cent in the first time interval, from 87.2 to 90.4 percent in the second 
and from 75 to 81.4 percent in the third. As of July 1, 1977, twenty of 
the ninety-five Federal districts elected,to implement the Act's final 
time limits; eighteen of those districts have completed more than 80 
percent of their criminal cases within the final time interval of 60 days~ 
and the rate of completion for eleven of those is between 95 and 100 
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percent. Oonversely, that means that districts still operating under the 
third-year, transitional "phase-in" limit achieyeclreasonably high rates 
of compliance with the final time limits. 

In its third report on implementation of the Act, the Administra
tive Office concluded that it has had salutary effects on the adminis
tration of criminal jnstice in ge11eral, including: 

More rapid disposition of criminal cases and a decrease in the 
criminal case backlog; 

More efficient administrative procedures and impro\'ed coopera
tion and planning between the courts, united States Attorneys, 
clerks' offices and defense counsel; 

Improved quality of justice in general; 
1Vitnesses' memories remaining fresh and witnesses being more 

available; and 
A greater association between punishment meted out and the 

crime, if the defendant. is convicted. 
Despite these general indications that substantial compliance would 

be forthcoming once the final time limits and the dismissal sanction 
became effective, both the Department of Justice and the Federal 
Judidary have petitioned the Oongress to make substantial changes in 
the Act prior to that time. In September, 1977, and again last year~ 
the Judicial Oonference endorsed the general -recommendations of its 
Ad Hoc Subcommittee on Speedy Trial, to, among other things, ('n
large the final time limits. Later this spring, the Attorney General 
transmitted to this Committee on Executive Communication and draft 
legislation, also urging expansion of the time limits and several other 
amendmp-'1ts. In his accompanying letter, the Attorney Genera.l statr.d: 

The phase-in period for the Act has been monitored by tIlt' 
Administrative Office of the U.S. Courts, and the results of 
that monitoring have been reported to the Congress. Also, the 
Department of Justice recently has completed an intensh'e 
study of delays in the processing of criminal cases under the 
Act in nine representative judicial districts. 

The data contained in tlie reports of the Administrative Of
fice and the Department of Justice indicate that: if current 
levels of compliance with the Act are maintained, a significant 
number of dismissals can be expected when the final time 
limits tn-1m effect on July 1, 1979. Specifically, dismissals 
could occur in as many as 17 percent of criminal cases filed; 
in 1978, this percentage represented 5,174 cases. 

Similarly, at its semiannual meeting last month, the Conference o:f 
Metropolitan Chief .Tudges unanimously urged the adoption of the 
Judicial Oonference's proposed amendments, declaring: 

* * * If the Act is not amended, the results will be the l'eleaee 
of some l1ntoldnumber of criminal c1efenclflnts prior to any ju
dicial determination of their guilt for tJJe offenses for which 
they are charged. 

I,ast week. the Board of Governors of the American Bar Associa
tion endorsed earlier recommendations of the Section on Criminal 
Law, also calling for, inter alia, enlargement of the ultimate tim£' 
limits. 
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In view of these proposals and the seriousness of allegations ac
companying them of the preemptory effect final implementation of 
the Act would have on the administration of Federal criminal justice, 
the Ohairman of this Oommittee introduced by request, both the De
partment's bill, S. 961, 011 April 10, and the Oonference's prop~sal, 
S. 1028. On April 26th Committee hearings were scheduled and chaIred 
by Senator Biden, Ohairman of the Subcommittee on O~iminal Justice. 
On May 2, testimony was taken from Allen R. Voss, Dll'ector, General 
Government Division, General Accounting Office; Philip B. Hey
mann, Assistant Attorney General, Oriminal Division, Departmen~ of 
Justice; and the Honorable Alexander Harvey, II, Judge, Umted 
States District Oourt for the District of Maryland and Ohairman, 
Oommittee on the Administration of the Oriminal Law, Judicial Con
ference of the United States. On May 10, the Oommittee heard Daniel 
J. Freed, Esq., Professor of Law, Yale Law School; John D. Cleary, 
Executive Director, Federal Defenders of San Diego, Inc., and Legis
lative Ohairman, Defender Oommission, National Legal Aid and De
fender Association; David Isbell, Esq., Covington & Burlingj 1Vash
ington, D.O. representing the American Oivil Liberties Union; Salva
tore Martoche, Nl1tional Association of Oriminal Defense Lawyers; 
the Honorable Robert F. Peckham, Judge, United States District 
Court for the Northern District of Oalifornia; and the Honorable 
Robert J. 1Vard j Judge, United States District Court for the Southern 
District of New York. 

After analyzing the 'available evidence and data and carefully weigh
ing the testimony of both proponents and opponents of change: this 
Oommittee concludes that a case cannot, at present, be made for a 
fundamental policy change hI the Act by an enlargement of the time 
limits. '1'00 little has been learned ,about the potential impact of the 
Act's permanent provisions to predict with certainty that those time 
limits will be injurious to the Federal criminal justice system in par
ticular or the administration of justice in general. For precisely that 
reason, howevet, this Committee also finds that more and better ex
perience under the Act's final time limits, witho"lt system-wide penalty, 
is needed to determine whether the basic goals o~{ the Act and the means 
to,implement them I~eed to be altered in any way. Therefore) the Oom
mIttee amendment lllcorpurates a two-year deferral, from July 1 of 
this year to July 1, 1981 of the final implementation of the dismissal 
sanction. 

To derive maximum benefit from such experience, this Committee 
further believes that several amendments of demonstrated necessity 
must be made at this time to clarify and strengthen existing provi
sions. The changes in the Act made by the Committee amendment in 
the nature of a substitute to S. 961, 'and their intended effect, are set 
~orth l!i0re ~ully in the following section of this report. Set forth below 
IS a dISCUSSIOn of the broader Issues presented for consideration by 
this Committee. 

III. ISSUES PRESENTED 

HIPACT OF. TIlE TIl\IE LIl\ITTS AND DISMISSAL SANCTION 

T~le contention of the Department and some Federal judges that 
avaIlable data supports a forecast of significant dismissals of criminal 
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cases must be weighed carefully and critically. At the outset~ it should 
be noted that the only data available for study, used both by the 
Department and the General Accounting Office in their respective 
studies, is now neady a year old and was gathered in a period during 
which longer transitional time limits were in effect with no sanction 
imposed for exceeding them. In its analysis, the General Accounting 
Office sampled in detail the characteristics of each of 393 cases ter
minated in eight districts during the period ending June 30, 1977, in 
which court statistics showed that at least one of the three final time 
limits had been exceeded. The Office was told that in 103 of those 
cases, or 26 percent of the total, the ultimate time limits were not 
met simply because either the district was operating under longer 
transitional limits or the dismissal sanction was not in effect. Indeed, 
after reciting its c1ismis'lul 'projection, the Department's own study 
continues: 

Common sense indicates that such a level of dismissals will 
probably not in fact occur. Instead, it can be expected that, 
in res;)onse to the threat posed by the dismis5al requirement, 
the work patterns of prosecutors and courts will adapt to 
the new situation, additional resources will be devoted to 
meeting the deadlines of the Act, and, in consequence, the 
dismissals will be held to a less drastic level. 

Another disadvantage of maldng projections based on cases ter~ 
minated prior to July 1, 1978 is that it is impossible to take into 
account the status of the criminal calendars and the implementation 
of the SllOl'ter, final "phase-in" time limits. "When viewed against the 
backdrop of increased comp1iance rates in previous year and reduc~ 
tions of criminal case backlogs it is vital to know whether terminations 
and filings in criminal cases increased or decreased and, consequently, 
what reasons might be attributed to SUCll fluctuations. ",Vithout such 
data, it is risky to assume that what will occur next month can be 
predicted on the basis of what, essentially, was planned ror two years 
ago and which occurred approximatc,ly a year ago. The Committee 
declines to tnke such a step. 

Two other points concerning the immediate effects of projected dis
missnls nre worth mentioning. First, the Depnrtment's study identifies 
two i~portant characteristics about most significant delays in non
compliance cnses: only those cases involving drug-related offenses 
experienced significant delays, averaging forty days, and multi
defendnnt cases experienced longer delays than single-defendant cases. 
Second, "the prospect of dismissal without prejudice, and attendant 
opportunity to reinstitute -prosecution, depends upon the court's con
sideration of the serionsness of the offense, among other factors, and 
whether an "ends of justice" continuance may be had to exclude delay 
depends in 'Part npon the number of defendants. Not knowing the 
full av:;tilability of these "safety valves" in any given prosecution 
further complicntes a determination of the likelihood of truly prejn
dicial dismissal, at least from the Government's and society's point 
of view. 

EXCLUDABLE DELAYS 

By urging the Committee to expand the basic time limits and retain 
only several, narrowly defined exclusions to be "strictly construed," 
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the Department advocates a fnndamental policy shift in the Act. The 
Judicial Conference does likewise by making the same request for 
expansion of the limits and preferring more general excludable delays, 
with "reasonable" periods to be fixed at the discretion of the court. 

The Committee is troubled to find evidence which suggests that, not 
'lnly is the Act being interpreted to deny it, most of its inherent 
flexibility, it remains practically "noninterpreted." 

The most instructive example arose during the course of the hear
ings. On May 2, to illustrate the need for an expanded arraignment
trial time period, Assistant Attorney General Heymann cited a recent 
Departmental caSe of admitted complexity which, only through ex
traordinary effort, was brought to trial in 95 days. He states: "The 
only relief is under Section 3161(h) (8)." On May 10, Judge 'Ward, 
Chairman of the circuit committee which drafted the Second Circuit's 
new Guidelines Under the Speedy Trial Act, approved January 16, 
1979, took the example cited, applied the guidelines to the facts, and 
said: 

.My arithmetic, for what it is worth, shows we used. up 24 
days. I may be a day off, but it is close. Subtract 24 from 60. 
By my example, using the 60-day arraignment to tria 1 period, 
you have 36 days left within which that case would be tried 
with no need for the judge to make any (§ 3161) (h) (8) 
determination. And, therefore-it may sound strange-but 
the way I ha1'; jgured it out, you would have 11 days more 
available than the 25 would have were the clock inexorably 
ticking. 

The point of that example is that the principal actors in the Fed
eral criminal justice system are, for a variety of reasons, interpreting 
those provisions of the Act in an unnecessarily inflexible manner. 
Analysis of data collected on the incidence of, and reasons for, exclu.d
able delays-required by the Act-reveals an inconsistency of both 
interpretation and application. In all criminal cases terminated as of 
June 30, 1978, the Administrative Office reported that no excludable 
time was found or recorded in 75.6 percent of those cases. The General 
Accounting Office, in its survey of cases terminated during the same 
period in eight specific districts which exceeding the ultimate time 
limits, found that 22 percent of those cases in fact met the time limits 
but were reported as exceeding them because allowable excludable 
time had not been computed or had been computed improperly. The 
Department of Justice reached the same conclusion: 

In this connection, the OIAJ study found repeated and 
marked inconsistencies in the way in which some of the exclu
sions are being interpreted and applied by the courts. In some 
districts, for example, more than half the incidents prompting 
the exclusion of processing time were attributable to hearing 
and deciding pretrial motions, while in other districts these 
events produced not one instance of excluded processing time. 
Similarly, in one district, 80 percent of the examined cases 
experienced at least one incident of excluded processing time, 
while in another district the figure was only 4 percent. 
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Data gathered on the use of "ends of justice" continuances, which 
as noted above, this Committee considered ~~the heart of the speedy 
trial scheme," is particularly instructive. The Administrative Office 
reported that, during the. last full COUl't year, such continuances com
prised 16.2 percent of all incidents of delay. Again, the findings of 
the Department are in accord: 

* * * On a national scale, this category accounts for approxi
mately one-thin1 of all incidents of excluded processing time. 
Yet, in one sample district it accounted for two-thirds of ex
cluded incidents and, in another sample district, almost none. 

For that same year, the General Accounting Office found that only 
5.6 percent of the defendants whose cases were terminated were grunted 
a continuance. In the eight districts it sUl'veyed closely, which included 
four of the country's busiest criminal jurisdictions, defendants were 
granted continuances in only 1.5 percent of the cases. In two of those 
districts, the number of defendants granted continuances was less than 
1 percent of the total. 

Various explanations are for apparent underutilization of the Act's 
"safety-value" exclusions. The Department study provides one: 

"While continuation of inconsistences of this sort after the 
Act becomes fully effective will make compliance in some dis
tricts extremely difficult, and thus increase the likelihood of 
dismissals, it seems likely that more uniform and more realis
tic applications of the exclusions will occur. As one trial judge 
reassuringly expressed it during an OIAJ interview, greater 
use of the excludable time provisions will be made "when it 
counts", i.e., when the consequences for non-compliance is 
dismissal. 

Other explanations are much less reassuring. The staff of the Ford
ham Law Review undertook a detailed survey of experience under the 
Act in three adjoining metropolitan districts. They found that, 

(i)11 spite of the flexible appllcation of section 3161(h) (8) 
intended by CongreRs, approximately half of the judges in
terviewed in the three districts construed the provision nar
rowly. The explanations for this reticence to grant excludable 
continuances ranged from hostility toward the Act to unfa
miliarity with its provisions. One judge, whose antipathy ,vas 
obvious, reasoned that "the best way to get rid of a bad law 
is to enforce it stl·ictly." Several judges noted that granting 
continuances increased their administrative burden because 
they only "rented time"; postponed trials must be squeezed 
into time slots that may already be overcrowded. Others, per
haps unaware of the' flexibility intended by the dra~ters, 
feared criticism that they would subvert the congresslOnal 
mandate of speed if they did not try every case within sixty 
days. 

'Vhether isolated or more widespread, such interpretations al'e in
consistent with conO"ressional intent as to the policy objectives of the 
Act. As the House Committee stated in its report: 

The Committee believes that both delay and haste in the 
processing of criminal cases must be avoided; neither of these 
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tactics inures to the benefit of the defendant, the Government, 
the courts nor society. The word speedy does not, ill the Com
mittee's view, denote assembly-line justice, but efficiency in 
the processing of cases which is commensurate with due 
process. 

Neither hostility toward the Act nor fear of the consequences is a jus
tifiable basis for interpretation which is so strict as to deny the spirit 
of it as well as its letter in application. The Committee does find, how
ever, that some provisions of the Act, particularly with respect to ex
cludable delays, deserve legislative clarification consist ant with rec
ommendations of the Department, the Judicial Conference and the 
defense bar. Moreover, existing legislative history with respect to the 
meaning of the exclusionary provisions and the probable frequency of 
their application may be unduly harsh, as a result of an overabundance 
of caution on the Judiciary Committees' part in reaction to contem
porary expressions of hostility toward the Act. 

Accordingly, the Conunittee amendment makes changes in several 
excludable time and continuance provisions to meet legitimate con
cerns; these changes, and their intended meaning, are expressed and 
explained in the next section. 

The Committee must stress) at this juncture, that no amendment 
short of repeal and no amount of interpretive language could con
ceivably meet every objection and solve evel:y problem arising fro111 
the Act's application in a practical setting. To attempt to do so would 
so constrict the Act as to hamstring its inherent flexibility and defeat 
its principal aims as a consequence. ,Vhile the Administrative Office 
has demonstrated diligence and good faith in its efforts to guide the 
districts to,Yard a reasonable application of the Act in practice, the 
Committee finds that, too often, the Administrative Office has erred 
on the side of caution. The Second Circuit has interpreted the Act and 
its legislative history in a creative manner which preserves its ob
jectives and specifically addresses most of the problems which have 
hindered its smooth implementation, as Judge ""Yard's example, supra, 
demonstrates. After careful reading, the Committee is of the opinion 
that the Second Circuit guidelines are worthy of consideration by all 
the d1>;tricts as a model for future implementation, consistent with 
presently-contemplated changes. The Committee invites every circuit 
council and district chief judge to give them the closest attention 
possjh1o 

COSTS OJ;' cmrPLIANCE 

Troul-ling issues regarding possible collateral consequences i£ im
plement:.ng the Act on schedule have been presented to this Commit
tee which would be harmful to the administration of Federal criminal 
justice, exclusive of possible dismissals. If the thirty-day, arrest to 
indictment period is allowed to go into effect as enacted, the Depart
ment of Justice fears that fewer arrests of dangerous persons, fewer 
prosecutions of serious crimes and incomplete investigations will re
sult. Should the second interval. indictment to arraignment, be allowed 
to go forward next month, judges, nrosecutors and defense counsel 
fear that the resulting pressure will cause hastier and ineffective 
defense preparation prior to arraignment. Additional burdens of in-
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creased travel time in more sparsely-populated districts is a concern 
of all parties. The Committee heard testimony that implementation 
of the arraignment to trial time limit of sixty days on July 1 would 
have an adverse efFect on plea bargaining, judicial efficiency and de
fense preparation. Finally, it is alleged that full implementation of 
the Act next month wi11 deal a crushjng blow to already overcrowded 
civil calendars. 

ARRES'l'-INDICTnIEN1.' 

Assistant Attorney General Heymann testified that, in the year 
concluding last June 30, the number of cases commenced by arrest 
compared to the previous year decreased by more than half, from 
18,849 to 9,169. He charged this decrease to the effect that contem
plated compliance with the Act is having on prosecutorial arrest poli
cies. The Department fears that, if arrests are deferred to avoid 
"starting the clock" on the first time interval, persons who might 
otherwise be detained will remain at large to continue their criminal 
activity. 

Anaiyzing Mr. Heymann's statement, Prof. Freed made two points. 
First, the year-end data compiled by the Administrative Office excludes 
any data on cases not terminated that year in its totals, meaning that 
any case commenced by arrest during that period, but not terminated 
during that year would not be reflectpd in interval data at all. There
fore, the data upon which Mr. Heymann relies on is not an accurate 
measure of changes in Justice Department arrest policy. Second, Prof. 
Freed argues that a more accurate picture of actual arrest reduc~:Jns 
can only be had by comparing arrest-indictment ratios disclosed by 
a given annualclata base. Comparing actual arrests and indictments 
occurring in the years ending'June30, 1977, and June 30, 1978, Profes
sor Freed calculated that the arrest-indictment ratio for the former 
was 40 percent and, for the latter, 31 percent, showing a decline in 
arrests of 9 percent. Using completed data for prior years as a predic
tive base by assuming that arrest patterns disclosed by the ratio would 
be similar, he speculated that the true reduction in arrests would be 
closer to 2,600 in the latter year. 

There are other reasons for doubting the allegation that the Act 
has undercllt prosecution and arrest policy, besides the present in
ability to determine with statistical precision how the Act is truly 
affecting these policies. First, less than a third of all criminal cases in 
the Federal system fLre commenced by arrest and the existence of other 
factors affecting the decision to arrest a criminal suspect independent 
of the fear of noncompliance with the Act-leaving the courier on the 
streets to lead investigators to "higher-ups" in the criminal chain in a 
narcotics case, for eXllmple-make it difficult to attribute declining 
arrests solely to the Speedy Trial Act. Second, while the Act makes it 
clear that § 3161 (h) excludable delays apply to the arrest-indictment 
period, the general reluctance of courts to interpret those exclusions 
flexibly, as described above, may also influence arrest policies during 
the first time interval. In the SltU1e year from which Mr. Heymann 
draws his figures, time was recorcled und excluded in only 571 of 14,301 
incidents-less than 4 percent. Indeed, it may be that because of such 
reluctance, prosecutors and defense counsel are not taking itdvantage 
of those exclusions during the first interval by requesting continuance 
where warranted. 
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A related question is whether United States AttOl'lleys will forego 
prosecution of significant criminal cas~s by filing, fewer i~ldictI?e~ts 
or informations in order to comply wIth the Act s final tIme Illmts. 
The Department contends that they will, pointing to a reduction in 
criminal filings of 13.4 percent in the year ended last June 30, as 
compared to the previous year. The Department's study, however, 
is less conclusive: 

The extent to which the Speedy Trial Act has contributed 
to the substantial decline in the number of federal prosecu
tions is difficult to determine. Although some planning groups 
have urged the local United States Attorney to be very se
lective in the criminal cases he brings in order to facilitate, 
through diminished volume, the expeditious handling of more 
serious offenses and more culpable offenders, the data analyzed 
by OIAJ do not suggest that declinations and compliance with 
the Act are closely related across all districts. 'While this does 
not negate the possibility that the Act has had some impact 
on declination policies, it does suggest that any such impact 
is not associated 'with higher levels of compliance with the 
time requirements of the Act. 

The study found that districts with high declination rates achieve 
high levels of compliance with no greater frequency than those with 
lower declination rates i therefore, it concluded-

(!hanges in declination policies in respons'? to the Act-that 
is, change3 in the ratio of the volume of all criminal cases 
filed to all criminal matters received by United States At
tOl'lleys-may have little independent effect on district com
pliance levels and possible dismissal rates. 

The fact tl1at tllere has been a substantial shift in national priori
ties in Federal criminal prosecutions in the past several years may have 
l~ great, or greater, bearing on reduced criminal filings. Since late 
1977, the Attorney General has attached highest priority to four types 
of Federal Cl:imes-organized crime and racketeering, fraud, public 
corruption and narcotics and dangerous drugs. Guidelines have been 
drafted and disseminated to United States Attorneys and the re
sources and personnel-of the Criminal Division have been redirected 
to concentrate on the investigation and prosecution of those crimes. 
United States Attorneys 11ave been encouraged to convene Federal
State Enforcement Oommittees to set up mechanisms for referral of 
less important matters to State and local authorities for disposal. In 
further recognition of Ole Attorney General's priorities, the Federal 
Bureau of Investigation, the Drug Enforcement Administration fLnd 
the Immigration and Naturalization Service are shifting emphasis 
n.way from the investigation of matters which may be 11andled at the 
State and local level in favor of more serious interstate crime. 

Whether or not these factors are influencing prosecutorial declina
tion policies and, if so, how, cannot be established conclusively. How
ever, in meetings between the committee staff and a representative 
s~mple of U.S. Attorneys selected by the Department of Justice the 
h~e prosecutors suggested that the Speedy Trial Act was not a sig
mficant factor. By October 1 of this year, the Department is required 



23 

to submit to this Committee a complete report on declinations in gen
eral. Presumably, the role the Act plays in influencing the policies of 
local United States Attorneys will be revealeclmore concretely then. 
Until that time, the CommiUee has no firm basis fOl' reaching the con
clusion that the Act is even marginally responsible for past reductions 
in criminal filings, particularly in view of the fact that the dismissal 
sanction has not yet taken effect. 

The Justice Department also contends that the final arrest-indict
ment time limits will prejudice the ability of the Government to in
vestio'atc the charges fully before the time runs. Careless or incomplete 
investigation can cause anyone of three undesirable results: all other
wise innocent person could be indicted; a dangerous offender could be 
acquitted because of incomplete evidence, due to a hastily-roturned 
indictment; 01' a dangerous SUSPPf't, could he permitted to remain at 
liberty pending completion of a sufficient investigation. 

Tn t~lis case the Department's concern has been carefully documented 
and legislative relief is appropriate. The Department's study found 
the unavailability of investigative reports to be one of the three most 
significant causes of delay in the nine districts it surveyed, regardless 
of "'hether their compliance levels were low or high with the Act's 
time limits. The General Accounting Office found the same situation 
existed in the districts it studied, although it found in some cases that 
requests for priority processing had not been made. Although § 3161 
(h) (8) (B) (iii) can arguably be extended to covel' reasonable periods 
of delay eluring which reports from jnvestigatiye agencies and evi
dentiary analyses from laboratories are completecl and the Second 
Circuit has so interpreted it, the Committee recognizes that this ques
tion is a serious one. 

Accordingly, the Committee's amendment clarifies that section's 
"ends of justice" contjnuance provisions to permit a court, in a case 
where arrest precedes indictment, to grant a continuance if it finds 
"that it is unreasonable to expect return and filing of the indictment" 
within the time limits, less other excludable delays. 

INDICT1IIENT-ARRAIGNl\IENT 

The genesis of the provision in the Act imposing a third time inter
val, besides arrest and indictment and indictment and trial, was an 
amendment suggested to the House Committee on the Judiciary by 
the Department of Justice. The Department's representatives con
tended at the time that, because a high percentage of criminal casas are 
disposed of by plea. it is an unwise and "extravagant use of judicial, de
fense, and prosecution resources to expend unnecessary scheduling and 
planning efforts for a trial until the defendant indicates that he desires 
a trial." The Department also felt that the date of arraignment would 
be the most logical poiut along the arrest-trial span to fix a date for 
trial. 

The Department has testified that, in recognition of several unfore·· 
seen problems, it now recommends enlarging the indictment-trial in
terval by ten days ltnd eliminating the indictment-arraignment period. 
That recommendation is also supported by the Judicial Conference 
and the American Bar Association. 
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Because the fixed illdictment-arrai&'1lment period of ten days has 
indeed giren rise to interpretive us wen as practical problen1s, the 
Committee amendment eliminates it as a distinct period by merging 
tho ten-day l'equirement with the time-to.-trial period of sixty days. 
In the first place, although § 3161 (c) was ill fact amended to establish 
the third interval, corresponding changes to § 3161 (h) (excludable de
luys) and § 3162 (sanctions) wcre not, and the legislative history is in 
conflict. Thus, the Second Circuit's guidelines conclude that there is 
no penalty intended if the defendant is not arraigned within ten days 
of indictment. The Administrative Office-which issues advisory guicle
lines to the districts-has apparently taken the opposite position. 

Since, logically, the Congress would have defeated its own attempts 
to make the Act flexible ,by imposing the penalty of dismissal if the 
limit was not cornplied with without the benefit of exclusions where 
necessary, the Committee is constrained to agree with the commentator 
who attributed this inconsistency to "a last-minute drafting error." 
Furthermore, the practical consequences of observing the ten-day pe
riod without benefit of excludable delay would outweigh any meas
urable scheduling ad vantages. Marshals "'ould be under pressure to 
locate anci arrest c~Mendants; the necessity to travel to meet the dead
Hne in sparsely-p.6pulated districts would impose heavily on parties 
before the court; .'lndigent defendants arrested amI arraigned ,vithout 
counsel would either be deded the opportunity to obtain counsel, of 
choice, or pleas would be entered pro TOl'ma; and defense counsel, who 
are often not aware of the charges against their clients until the in
dictment is returned or their clients are actually in custody, would 
often be denied a reasonable opportunity to discuss the entry of a plea 
with them. Finally, a fixed indictment-arraignment requirement with
out sanction is largely meaningless, since no incentive would exist to 
schedule arraignment at the earliest practicable time. 

ARRAIGNl\!ENT-TIUAL 

As noted in the discussion on Excludable Delays, sup1'a, the Depart
ment of Justice, the Judicial Conference and the American Bar Asso
ciation all endorse enlargement of the fixed arraignment to trial pe
rioel of sixity days because they feel tlIat, in addition to being arbi
trary, sixty days is simply not enough time to schedule, prepare for 
and cOl11m(mce trials, particularly in complex cases 01' those involving 
muHiple prosecutions. The Committee disagrees. The conclusion of the 
Committee in 19'74: was correct. There is a rational basis for conclud
ing that sixty days is a desirable bencl:mark for ,the time by whic!1 
most criminal cases should proceed to trIal. There IS not suffiClent ~Vl
dence to support the contention that the Act should be altelled !o effect 
a fundamental change in policy at this time, particu1arly Slllce the 
provisions permitting exclusion. of tilpe in specified instances have 
been interpreted narrowly and lllconslstently, recorded haphazardly 
(where recordec1 at all) and little use has been ~l1ade of continuan~es. 
Several other arguments llavtJ been advanced WIth respect ~o I'elaxmg 
the time strictures durinO' this period whicll should be conSIdered. 

One concern is dispos[cl of quickly. The observation has be~n made 
that the ri O'idity of the time limit will force the courts to dIsregard 
the princiPle of "judicial efficiency." Defendants who are properly 
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charged with the joint commission of an offense should ordinarily be 
tried together to save ,the time, expense and inconvenience of separate 
prosecutions. It has been reported that some trial judges have granted 
severances unnecessarily in l11ultidefendant cases "so that a defendant 
whose case is moving slowly does not hold up the trial of his co
defendants." In its own study the Department studied 180 multide
fondant cases. It found no l'ei1ection of the occurrence of such inci
dents. Nor is there an indication of any such occurrences in the data 
compiled by the Administrative Office. If the Act has been interpreted 
to require such a result, the Commi,ttee calls to the Senate's attention 
§ 3161 (h) (7), which provides specifically for exclusion of "a reason
able period of delay when the defendant is joined for trial with a co
defendant as to whom time for trial has not run." 

A second concern is more serious: adequate time for the considera·· 
tion of plea bargains. None of the speedy trial objectives sought to be 
advanced by the Act is served if an innocent defendant: faced with 
little time to prepal'e his defense and a Government prepared for trial, 
accedes to a guilty plea to reduced charges rather than running the 
risk of a worse fate at trial. The same is true if a United States At
torney with a significant backlog of criminal cases decides to resort to 
plea-bargaining serious offenses. The most that current data shows is 
that cases disposed of by plea haye increased slightly in the three 
years the Act has been in effect o\'er the yeur previous to its enactment 
but, again, the dismissal sanction has yet to take effect. 'lVhether the 
l'xcluc1able delay proyisions include time spent hy the court in con
sidering a plea bargain proposed to be entered into by the parties 
is, oncl' again, a mattl'l' of interpretation. In its recently-promulgated 
guidelines, the Seeond Circuit lists "a defendant's cooperation" as one 
M the circnll1stancl's in which the "ends of justice" almost always 
out weight the speedy trial interests * * * (whether viewed as a cir
C1l111stance 'likely to make a continuation of (the) procerding impos
sible' under (~3161) (11) (8) (B) (i) or a separate factor." The attend
ant comment says: 

It is evident that a plea agreement or an agreement to ter
minate the prosecution of a cooperating defendant can often 
not be made until Wl'l1 after the statutory periods ha,'e run. 
Consequently, an (h) (8) continuance would be most 
appropriate. 

Ii Fede,ral prosecutorial policies are changing in emphasis to re
serve for trial mora serious offenders, it is obviously not in the public 
i!1T<fest to pl'l"lnit those 'who ha.ye engaged in less serious, but none
t~~t:·l'!d3 prose,ribed, criminal conduct to "take under advisement" a 
llCgOtia.tl'd plea agrerment and then move for dismissal once the time 
to trial has expired. To the same degree public confidence in equal 
justice would be erodl'd from the incarceration of an innocent person 
forced to plead guilty: ch1l' to an inability to prepare his or her 
defense on Hnl<'. Eitlwr would surely constitute a "miscUJrriage of jus
tiCl'," and, as the Second Oircuit makes plain, no snch result was in
tl'ncled. As a gl'neral matter the committee is l'rlnchmt to automati
cally excluse pll'a bargaining 7)('1' se because the difficulty of ll1l'asuring 
the beginning on a bonafide bargaining but prefers the case-by-case 
approach of second circuit under existing language. However, the 
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'Committee amendment would exclude automatically from the sixty~ 
day period delay resulting from consideration by the court of a pro~ 
posed plea agreement entered into by the defendant and the 
Government. 

The most serious concern about the arraignment to trial period 
raised by proponents of change involv\:,'s the ability of the defendant 
to obtain and maintain counsel of his choice and prepare effectively 
for trial. Not surprisingly, given palpable judicial unwillingness to 
interpret the Act's exclusions flexibly to date, the absence of a disll1is~ 
sal sanction to serve as an incentive and a Government which may be 
prepared to trY' its case when the indictment is returned, many defense 
lawyers lUlve characterized the Act as the "Speedy Conviction Act." 
Theoretically, the defense has a maximum of one hundred days to 
prep!lire for trial, less appropriate excludable delays; however, since 
fewer than four in ten cases commence with arrest, most defendants 
would have seventy net days to prepare. MOl'eover, preparation time 
may be further limited to sixty net days, or less. The ten-day inclict~ 
ment to arraignment l)eriod is often eliminated by holding arraign
ment 011 the day of indictment or, when anest follows indictment, on 
the date of the first appearance. At that point~ the clock starts to run. 
If a defendant is not represented by counsel at that point, part of 
the preparation time must be consumed searching for representation. 
Given the fact that a. United States Attorney c,m control the switch 
on the clock to the extent that the seyenty-day mv.ximum is begun upon 
indictment, the burden of preparation does not always fall as heavily 
on the Government. 
If courts, feeling compelled to schedule trials immecHately, are 

loathe to grant "ends of justice" continuances to permit adequate prep
aration tllne-and the Committee finds considerable evidence that 
many are-and construe automatically-excludable delays with too 
much inflexibility, the defendant and his counsel may shoulder an un~ 
intended and unwarranted share of the speedy trial burden. As the 
comment from the House JUdiciary Committee's 1974 report makes 
clear, the expedients of speed and efficiency ",'ere not to supersede the 
elements of due process; "* * * (a) scheduled trial date should never 
become such an overarching end that it results in the erosion of the de
fendant's right to a fair trial." 

The Committee believes that the defendant's ability to retain coun
sel of his choice and within his means, to enjoy continuity of counsel 
where possible and to have diligent counsel prepared to put on his or 
her defense are essential andmusG be encouraged where to do so would 
not frustrate the public's interest in speedy trials and would serve the 
ends of justice. ,Vhile it believes that the Act as written is flexible 
enough to permit the realization of these objectives, its legislative his
tory placed undue emphasis on case complexitv anel. failed to foretell 
the types of occurronces for which defendants should not be penalized, 
such as good-faith scheduling conflicts and illness. For these reasons, 
the Committee amendment clarifies reasonable delay for pretrial mo
tions preparation wh.ich may autolUiltically 'he excluded and sharpens 
the variety of factors courts may conFider in deriding whether to grant 
"ends of justice" continuances, including the uniqneness or complexity 
of the case, obtaining and maintaining continuity of counsel and rea
sonable preparation time. 
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VlTidespread criticism has been directed at the. Act as the catalyst for 
courts, anxious to comply with its time limits and thereby avoid the 
prospect of fntnre dismil:;suls, to abandon their civil dockets in favor 
of the speedy clislJosition of crhninal cases. 

Over the last decade, the increase in the number of civil cases filed 
annually has been enormous. By June 30, 1978, nearly 139,000 cases had 
been Jiled since the preceding July, almost double the number of an
nual civil filin~s fOL' the same period in 1967-68. The Department of 
.Justice. contenclS that the increase in the size of the civil case backlog 
is attributable at least in part to the enactment of the Act, since the 
percentage of cases pending since 1975 has increased by 35 percent, 
while the number of filings has increased by only 18 percent. In the 
districts it sampled, the Department found a correlation between civil 
case terminations and compliance with the Act; in "low" compliance 
districts, the increases in chil case tel'll1ination rates were approxi
mately 1.5 times greater than those in "medium" and "high" compli
ance districts. 

The Fordham Law Review project, on the other hand, reaches the 
opposite cO~1Clusion. After surveying civil pending rates, criminal 
docket activity and judicial reaction in detail in three metropolitan 
districts, their study says: 

Experience in the three districts surveyed, however, reveals 
that the Act may not be as culpable on these counts as its de
tractors have charged. ",Vhile the majority of judges inter
viewed agreed that the numbe,r of civil cases on their dockets 
was increasing yearly, a substantial number declared that the 
Act was not a factor in the status of their dockets. n£oreover, 
that the rise in the civil pending rate is not entirely, if at aU, 
the fault of the Act is supported by an analysis of the case
loads in the three districts. 

The evidence is clearly ill conflict. The Department admits that 
"[o]ne can only speculnte what effect the Speedy Trial Act has had 
upon the civil calendar :: :/. * [p]recise data are lacking". The Depart
ment's study admits that. "* * ::: other factors may have affected the 
obselTccl shift in civil filings, terminations, and pending cases", such 
as indiyidual case complexity. Despite the Act's admonition to the 
planning gl'OllPS to "avoid unclerenforcement [and] overenforce
ment ::: * * of the law [and] prejudice to the prompt disposition of 
civill.itigation * * *" in planning the implementation of the act, many 
districts l'eported to the Judicial Conference's Ad Hoc Subcommittee 
on Speedy Trial that they were "virtually ignoring their civil 
calendars." 

Thus, the Committee cannot say that the Act is not having an ad
yerse impact 011 civil litigants, nor can it say at present that the Act 
is merely a convenient excuse for insisting that its prescriptions bc 
relaxed. ",Vhat can be said is that much more needs to be learned, and 
soon, about just what effect the Act is having on civil case filings, 
terminations und backlogs on a district-by-district basis and what more 
can be done to alleviate the Sl.'riollsness of the problem, if indeed it 
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does trace back to the Act. The Committee has included, therefore, ill 
its amendment provisions to extend the planning, data collection and 
reporting requirements of the Act with greater emphasis on participa
tion by civil litigants. 

RESOURCES 

Practically no one, in calling for extension of the Act's time limits 
because of what is charactel'ized as impending disaster, has bothered 
to speculate on what effect the addition of significant judicial and 
pl'osecutorialresources will have on the disposition of criminal cases. 
In making required requests of the Congress for additional resources 
to aid the implementation of the Act, the district planning groups last 
year rcquested120 permanent and 2 temporaq new district judgeships. 
Last year, the Congress enacted the Omnibus Judgeship Act of 1978, 
which created 117 new district judgeships (114 permanent, 3 tempo
rary) and 35 circuit court judge;1~lp3 . .Last month, the COlllmittee 
authorized an increase of 630 positions and some $22 million in the 
fiscal year 1980 budget of the Department of J"ustice for United States 
Attorneys, Marshals and bankruptcy trustees to offset the increase in 
the Federal j uclicial'Y by neady one-third. Moreover, the Committee 
1ms under active consideration legislation which would abolish diver
sity of citizenship as a jurisdictional basis for bringing suit in Federal 
court which, if enacted, would eliminate the filing of 31,625 new civil 
filings annually; legislation which would amend the Magistrates' Act 
to extend the authority of United States Magistrates to hear and 
dispose of matters now required to be heard by a judge; legislation 
which wouldl'equire al'bitration, mther than full-dress trial, of cer
tain types of civil disputes; legislation which would provide a statu
tory frame,vork for diverting from the criminal process c('rtain types 
of nonviolent offenders; and legislation ·which ,\ ould codify and 
streamline procedures goveming cla.ss" ~~ction and shul'eholder-del'iva
ti ve S11 its. 

Obviously, the sharp increase in the size of the Federal judiciary 
and in United States Attorney and Marshal positions will have a 
highly significant impact on existing criminal and civil backlogs; it 
is just as obvious, however, that that impact will not be appal'ent im
mediately. It would do a disservice to what the Act has already ac
complished to make vital decisions about the future of its objectives 
without first leaming what the addition of more resources will mean, 
as far as the ability of the Federal criminal system to conduct its busi
ness is concerned. Similarly, allowing the Act to become effective before 
those resources are stable enough to measure their effectiveness would, 
the COlllmittee fears, tend to make criticisms of the Act which have 
been found wanting, in some respect or another, self-fulfilling prophe
cies. This factor has contributed heavily to the Committee's decision to 
postpone the effective date of the dismissal sanction. 

WAIVER 

In conjunction with its recommendation to enlarge the time limits 
of the Act while giving the defense not less than thirty days to prepare 
for trial, the J uclicial Conference has recommended in the past that 
the Act be amended further to permit the defendant to waive the 

Ii 
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thirty-day minimum. While the Committee has received no formal 
leglslaLive recommendation to permit waIver by the defendant of any 
purt of the Act, it llas found (llat some Jutlges :teel chat the Act may 
ue waived by a defendant currently. 

The sole reference to waiver in the Act appears in § 3162 (a) (2), 
which states: 

* * * Failure of the defendant to move for dismissal prior 
to trial or entry of a plea of guilty or 11010 contendere shall 
constitute a waiver of the l'lght, to dismissal under this 
section. 

The Committee wishes to state, in the strongest possible terms, that 
any construction which holds that any of the provisions of the Speedy 
Trial Act is waivable by tlle defendant, other than his statutorily
conferred right to move for dismissal as cited above, is contrary to 
legislative intent and subversive of its primary objective: protection 
of the societal interest in speedy disposition of criminal cases by pre
venting undue delay in bringing such cases to trial. 

Seveml arguments based on constitutional grounds have been ad
vanced to justify the use of waiver: 

(1) ,Vaiver of the speedy trial guarantees established by the 
Act is properly inferred from the defendant's ability to waive 
the Sixth Amendment right to speedy trial. As has already been 
stated, the Act seeks to protect and promote speedy trial interests 
that go beyond the right, of the defendant; although the Sixth 
Amendment recognizes a societal interest in prompt dispositions, 
it primarily safeguards the defendant's speedy trial right-which 
may 01' may not be in accord with society's. Because of the Act's 
emphasis on that societal right, a defendant ought not be per
mitted to waive rights that are not his or hers alone to relinquish. 

(2) A construction ef ,miYer is necessary to preserve the con
stitutionality of the Act. Specifically, it is asserted that the ex
cludable tim(' provisions do not ,allow delay in many circumstances 
where denial of a continuance would deprive the defendant of 
his or her rights to assistance and choice of conncil, as well as 
due process of law. If the defendant cannot in those instances 
free himself from the statutory constraints through the expedi
ent of waiver, the argument proceeds, the Act is to that extent 
unconstitutional. The Committee contends that any conclusions 
that the .A.ct does not provide sufficient latitude to permit delay in 
situations where a defendant's recognized Sixth Amendment 
right is jeopardized thereby-effective assistance of counsel, in
cluding the right to prepare an adequate defense 'and reason
able preparation time; choice of counsel; and fundamental due 
process is based on reading the ltct much too narrowly. The Second 
Circuit guidelines in construing; both the automatically-excluda
ble delay and the "ends of justice" continuance provisions, make 
ample room for accommodation of circumstances where strict 
enforcement of the Act's time limits might prejudice aclmowleged 
Sixth Amendment speedy trial rights which accrue to the de
fendant. Nonetheless, the Committee amendment further clari
fies applicable provisions in both the delay-exclusion and COll

tinuance provisions to remove any doubt. 
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In summary, the ,Committee concludes that significant experience 
under the Act's final time limits, with no imposed sanction for non
compliance-save those specified in § 3164, as amended will put the 
Congress in a much better position to decide whether changes in the 
Act's keystone provisions are warranted. This deferral period will 
allow sufficient time for continued planning and reporting, better 
data collection and analysis and determination of what impact the 
addition of significant new resources will have on the administration 
of criminal justice and implementation of the Act. The study done b~' 
the Department of Justice is in accord: 

A proposal which appears to make sense at this point is 
to delay for a period 'of time the sanction of mandatory 
dismissal for non-compliance in order that some experience 
may be had "with the operation of the ultimate time limits 
before the sanction becomes effective. This proposal would 
seem to be in keeping with the legislatiYe history of tIll' 
Speedy Trial Act, while avoiding" "tinkering" based more 
on informed speculation than on reliable information. 

* * * * * 
The benefits of the Act's unique, graduated appl'oach wi1l 

be substantially dissipated, it now appears, if the ultimate 
limits of the dismissal sanction come into effect simult-ane
ously. Certainly the Federal system would be deprived of an 
opportunity to gain substantial nationwide experience under 
the ultimate limits without the sanction. Individual districts 
would also be deprived of the chance to operate under the one
l~u!ldred day limit fI'ee of a threat that may divert the par
tICIpants; perIormances from a professionally acceptablc 
level. Modification of the Act to allow sufficient time to analyze 
the system's performance under the 1979 time limits will 
enable Congress thereafter to detcrmine with greater ac
curacy what adjustments, if any, may be needed in the Act 
01' in the allotted resources of the various elements of the 
system. 

IV. EXPLAXNl'IOX OF COllDlUTTEE AlIIENDlIIEN'l'S 

SUJ.IlIIARY 

Both S. 961, the Department of Justice's bill, and S. 1028, the 
.Tudicial Conference's bill, would expand the Act's existing time limits 
from 100 day~ (arrest to trial) to 180 days in all cases) subject to 
automatic and discretionary exclusions. As discussed above, it is the 
view of the Committee that, taken as a whole, the testimony taken 
a~ld exl~ibits receiw~d during the May 2 and :May 10 hearings on these 
bJlls nelther make tIle case for nor support such a fnndamental'policy 
change in the Act at this time. Rathel', they tend to lead to the con
clusion that mDre experience and data are needed to determine whether 
Huch changes are, in fact, necessary. 

In the main, the Committee amendment would defer the effective 
date of the dismissal sanction an additional two years, until July 1, 
1981, meaning that no ci'iminal case could be dismissed for failure to 
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indict or try the defendant within the Act's final time limits until 
that date. 

In addition, it would permit districts that are prepared to imple
ment the section 3162 sanctions fully to do so prior to the new effective 
date by establishing an application-approval procedure for that pur
pose. The 111,ttrr provision, coupled with continued and expanded re
porting requirements, would provide the necessary data and case 
experience to permit an informed judgment as to whether the basic 
principals embodied in the Act are sound and worthy of permanence. 

Other major areas of importance to all parties upon which agree
ment has been reached and which arc included in the sonsensus sub
stitute are as follows: 

(1) merging the present 10-day indictment-to-arraignment and 
GO-c1lJ.Y arraignment-to-trial intervals into a single, 70-day period 
[§3161(c)(1)]; 

(2) guaranteeing the defendant a reasonable period in which 
to obtain counsel and prepare fol' trial-30 days from the date 
the defendant ap1)ears through counselor elects to proceed Pl'O se, 
unless the c1efendant waives the right conferred [§ 3161 (c) (2)] ; 

(3) assuring necessary flexibility where a defendant is to be 
retried following the dismissal of an indictment, which is rein
stated following appeal, or wl16re he is to be retried following 
other appeals, declaration of mistrial or order for new trial 
[§ 3161 (d), (e)]; 

(4) defining more precisely periods of delay resulting from 
"proceedings concel'lling the defendant" which are automatically 
excludable from the Act's time limits, relating especially to ex
aminations, motions practice, interdistrict transfers and trans
portation [§ 3161(h) (l)J; 

(5) clarifying the grounds for "ends of justice" continuances 
to permit reasonable delay where, due to the nature of the case or 
attendant circumstances, it is unreasonable to expect an indict
ment to be retul'lled or either party to be fully prepared for pre
trial ,proceedings or trial within the time limits and, in routine 
cases, to protect the defendant's ability to obtain counsel of choice 
anel to fJrotect the ability of both parties to prepare fully from 
lUlfol'eseen circumstances [~3161 (h) (8) (B) (i)-(iv) J; 

(6) making the interim1imits for the trial of detained or high
risk defendants permanent [§ 3164] ; 

(7) requiring the planning groups in each district to submit at 
least one final implementation plan prior to the effective date of 
the dismissal sanction and to report on the impact of the Act's 
implementation on the civil case backlog [§§ 3165(e) (2)-(3), 
§ 3166 (b), (c) ] and, in addition, to require the appointment of a 
private attorney skilled in ciYillitigation to each planning group 
[§3168(a)]; 

(8) permitting circuit councils to promulgate guidelines which 
promote uniform interpretation of the Act within the circuit 
[§3166(f)]; 

(9) requiring the Administration Office of the U.S. Courts and 
the Justice Department to file pre-sanction reports (September 30 
and December 31, 1980, respectively) which set Torth the data and 
case experience founel wanting in the hearings and recommenela
tions ror change [§ 3167 (b),(c)] ; 
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(10) making the speedy trial data collection section permanent 
[§ 3170] ; and 

(11) giying .th~ chief jud~e of a district the power to suspend 
the final tune lUl1lts up to thIrty days, under emerO'ency conditions 
[§ 3174(e)]. b 

SECTION-By-SEOTION ANALYSIS 

Section 1J amends § 3161 (c) to merge the second interval indict
ment to arraignment) into the third interval (arraignment to trj al) . 
Thus, instead of 30-10-60 day intervals, the Act would operate on a 
30-70 day (a.rrest to indictment, indictment to trial) basis. 

Both S. 961, as introduced, and S. 1028 would make this change. In 
addition, a new paragraph (2) prohibits any trial from occurring 
within 30 days "from the date on 'which the defendant first appears 
through counselor expressly waives counsel and elects to proceed 
IJTO sell, unless the defendant consents in writing to an earlier trial. 
This provision assures the defendant some minimal time to prepare. 
It is similar to a comparltble provision in the Justice Depltrtment and 
Judicial Conference bills; however, those bills provide that the 30-dlty 
minimum is to be measured from the date of indictment or baU 
hearing. 

Prohibiting trial less than 30 days after the date the defendant 
.appears in a Fosition to begin preparing his defense more fully pro
tects basic due process rights. It is the Committee's intent that the 
exclusions provided in section 3161 (h) apply to the 30-day minimum 
to-trial provision. Therefore, if an event occurs which would auto
matically exclude time under subsection (h), such as It pretrial mental 
examina'tioll, that time is not only excluded from computing the time 
within which trial must occur prior to imposition of the dismissal 
sanctions, but time would also automatically be excluded in comput
ing the 30-day minimum period of time, during which the judge could 
not schedule trial without the defendent's consent. 

Having said that, the Committee wishes to stress that this mini
mum-preparation time guarantee is not to be construed to permit the 
defendant to delay undtlly the trial date, especially where permissible 
excludable delay is founel. If, for example, counsel for the defedant 
moves for an "end of justice" continuance under section 3161 (h) (8) 
to allow him or her additional time to prepare for trial, the court should 
scrutinize closely his or her good-faith efforts to prepare inside the 
tin1S fixed for trial, taking into account other excludable delays. Again, 
the court should take great care to balance the defendant's and society's 
speedy trial rights against the "ends of justice" to be served by grant-
ing such a motion. . 

Section 3 amends § 3161 (d) to reflect the ,rustiee Department's pro
posal concerning the trial upon indictments dismissed by the trial 
court and subsequently reinstated on appeal. The only difference is 
that the time limits for such trial in the substitute is seventy days in 
order to make that limit consistent with the amendment to section 
3161 ( c) contained in section 1. However, the Committee amendment, 
like the Department's bill, permits the Court to extend the trial date 
up to IS0 days, if passage of time or other factors make the shorter 
limits "impractical." 
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This amendment clarifies existing law and assures that, in the case 
of an indictment which is dismissed by the trial court but reinstated 
upon appeal, the time limits are the same as those under the Act when 
the defendant successfully secures a new trial on appeal. The amend
ment also specifies that the periods of excludable delay and the dismis
sal sanction are applicable, and make similar conforming amendments 
to ~ 3161(e). . . 

Section 4 expands and clarifies the speclfically-enumerated perIOds 
of excludable time. It combines the best aspects of the Department's 
and the Conference's proposh1s. The Committee amendment leaves in
tact, however, both the order and the automatic application of exclu
sions as provided in existing law. The, Conference bill would have 
made the application of excludable time discretionary, instead of 
automatic. 

Section 3161(h) (i) currently provides that periods of delay con
sumed, by the following are to be automatically excluded: 

An examination or hearing to determine mental competency of 
physical incapacity; -

An examination under the Narcotic's Addicts Rehabilitation 
Act of 1966, as amended (28 U.S.C. 2902) i 

Trials of other charges against the defendant; 
Interlocutory appeals; 
Hearings on pretrial motions; 
Transfer proceedings; and 
Periods when any of the above pl'oceedings are under advise

ment by the court. 
The Committee amendment adds to this list three Judicial Confer

ence suggestions concerning delays resulting from: 
Deferral of prosecution under 28 U.S.C. 2902; 
Transportation of the defendant from other districts and for 

examination or hospitalization with a rebuttable presumption that 
any period so consumed in excess of 10 days is unreasonable; und 

Consideration of proposed plea agreemeilts. ' 
These amendments would clarify the language contained in existing 

law, pursuant to several suggestions made by the Department and the 
Conference, 

The mental examination provision would allow the exclusion 
of more than one examination or any proceeding (instead of one 
hearing) ; the same type of change is made for examination under 
Section 2902, Title 28. 

The "hearings 011 pretrial motions" provision would be en
larged to, include, as excludable time, the entire period of time 
from the date of fHing to the conclusion of hearings 011, or ot.her 
prompt disposition of, pretrialmotiolls. 

The "proceedings related to transfer" provision is expanded to 
include the removal of the defendant fro111 another district. 

The Oommittee's recommended changes in the computation of ex
cludable delays and pretrial motions practice bear some explanation. 
First, .the language ill subparagraph (F) of subsection (h) (1), the 
automatically excludable delay l)1'ovisions, must he rpnd together with 
the proposed change in clause (ii) of subsection (h) (8) (B) involving 
"preparation" for "pretrial proceedings". Although some witnesses 
contended that all time consumed by motions practice, from prepara-
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tion through their disposition, should be excluded, the Conunittee finds 
that approach unreasonable. This is primarily because, in routine cases, 
preparation time should not be excluded where the questions of law 
are not novel and the issues of fact simple. However, the Committee 
would permit through its amendments to subsection (h) (8) (B) rea
sonable preparation time for pl'etrial motions in cases presenting novel 
questions of law 01' complex facts. vVe suggest caution by courts in 
granting "ends of justice" continuances pursuant to this section, pri
marily because it will be quite difficult to determine a point at which 
preparation actually begins. 

This provision and the change the committee amendment makes 
with respect to the automatic exclusions for pretrial motions in (h) 
(1) (F) is an appropriate subject for circuit guidelines, pursuant to 
the Committee's addition of a new subsection (f) to section 3166. Not 
only should such guidelines instruct courts on how to compute the 
starting date of preparation for complex pretrial motions, but such 
guidelines should also set uniform standards for motion practice. Many 
courts by local rule have either adopted an omnibus pretrialmotiolls 
procedure, which requires consolidation of all such motions soon after 
arraignment, or they require the filing of pretrial motions within a 
specified number of days (often 10) after arraignment, although they 
need not be consolidated. The Committee expresses no preference but 
recognizes that, if basic standards for prompt consideration of pre
trial motions are not developed, this provision could become a loop
hole which could undermine the whole Act. 

Finally, the section provides exclusion of time from filing to the con
clusion of hearings on or "other prompt disposition" of any motion. 
This later language is intended to provide a point at which time will 
cease to be excluded, where motions are decided on the papers filed 
without hearing. In using the words "prompt disposition", the com
mittee intends to make it clear that, in excluding time between filing 
and disposition on the papers, the Committee does not ihtend to per
mit circumvention of the 30-days, "under 'advisement" provision con
tained in Subsection (h) (1) (J). Indeed, if motions are so simple or 
routine that they do not require a hearing, necessary advisement time 
should be considerably less than 30 days. Nor does the Committee in
tend that additional time be made eligible for exclusion by postponing 
the hearing date or other disposition of the motions beyond what is 
reasonably necessary. 

Section 5 of the Committee amendment clarifies the list of factors 
that the court should cOJ1sider when granting an "ends of justice" con
tinuance under section 3161 (h) (8). 

Subsection (a) amends clause (ii) of existing- 3ection 3161 (h) (8) 
(B) to address, in part, the preparation time problem regard pretrial 
motions, discussed above. In addition. it makes it clear that, in unusual 
or complex cases,the court, by utilizing the "ends of justice" balanc
jn~ test, ~an grant a cont~nua~ce to either party wllere circUl11sta.nces 
Wflrrnnt It. snrh fiR pxtenslVP dlsrovery bnsed 011 romplex trnmlUchons. 

Subp.ection (b) dp:flls with u verv specific nroblpm presented to the 
Committee bv thp: J)ppnrbl1ent of .Tustice. 1V"hen thp: Oongress consid
P:1'(>(1 the. Act in ] 974. it sppcincally Cl'patecl flexibility in subsection 
3161 (b) for small and rural districts, where granc1 juries are not in 
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continuous, session, by providing an additional 30 days when arrest 
occurs when the grand jury is not in session, during tIre 30 day period. 
The amendment made here is designed to clarify the authority of the 
court, pursuant to the general "ends of justice" balancing test, to g-rant 
a continuance in a circumstance such as might occur in a rural jurisdic
tion where a regularly-convened grand jury is to expire shortly after 
an arrest is made. This provision assumes that the Department feels 
constrained to arrest the defendant, e.g., for fear of flight, yet cannot 
be prepared to present the case to the grand jury within the time 
before it is due to expire. 

The amendment in subsection (c) meets the defense bar's major 
concern that, in some circumstances, there will be inadequate time 
to prepare within 70 days from indictment, as well as the Govern
ment's concern that, in some cases, the 30 day period from arrest to 
indictment is too short for adequate investigation. There are three 
significant parts to this provision: 

First, defendants are specifically afforded a reasonable time to ob
'tain counsel. A continuance would be available explicitly to toll the 
time limit for a reasonable period during which the defendant seeks 
to obtain legal representation of his choice. Under existing law, the 
defendant may be faced with an impending- trial date without coun
sel and, instead of being able to spend his time working on the defense, 
he must spend his time trying to find representation. This amendment 
would, if the court finds that the "ends of justice" require it, "stop 
the clock," for a reasonable time, until the defendant obtains counsel. 

Second, this amendment would provide a basis for a continuance, 
for either the Government or the defendant, when failure to do so 
would unreasonably deny continuity of counsel. This meets the con
cern over scheduling conflicts caused by defense counsel's and the 
United States Attorneys' good faith, already scheduled commitments 
or other unavoidable problems such as emergency, illness, long-planned 
vacation or other circumstances which would otherwise require a dis
ruptive change of counsel, in order to meet the time limits. 

Third, and most important, the Oommit.tee amendment provides the 
court a basis for a continuance when, after due diligence on the part 
of counsel for either party, there is simply not enough time to effec
tively prepare for trial of a case which is neither unusual nor complex, 
within the meaning- of new clause (ii), 8U7J1'a. The Committee intends 
that the Government would bear a heavy burden under this provision, 
in cases started by indictment, when it has been preparing a case for 
a substantial period of time prior to seeking and obtaining return of 
the indictment. In cases initiated by arrest, however, granting- a mo
tion for continuance under this provision should be easier. 

S eotion 6 would amend ~ 3163 ( c) to defer the imposition of the dis
missal sanction until July 1, 1981, and the Oommittee intends that the 
sanction applies only to a.n cases commenced by arrest or summons and 
all informations or indictments filed thereafter. 

Seotion 7 amends ~ 3164, which establishes time limits for the trial 
of those persons cTesi~nated to be of high risk by the Government or 
those in detention awaitiuo- trial. The Oommittee amendment matches 
the Justice Department's p'roi)osals to make the interim limits. pern;a
nent with respect to those two clauses of defendants. Thus, lllgh rlsk 
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01' detained persons will have to be tried within 90. days, as the De
partment has represented it is prepared to continue doing, or suffer the 
consequences, as currently provic1e~1. 

The amendment provides specifically that excludable periods of de
lay apply to these cases, thereby resolving a conflict in the circuits on 
that issue. 

Sectio'fUJ 8 and 9 amend sections 3165 through 3170 to extend the 
plamling and reporting procedures of the district planning groups now 
in effect for two additional years. This will provide the Congress the 
additional information it needs from then on the (lffect of the Act, as 
amended, under the final time limits. Furthermore, under subsection 
(e) the Administrative Office of the United States Courts and the 
Justice Department will be required to report to Congress on tIleir 
I'espective efforts to improve implementation of the Act in low-com
pliance districts. The amendment also requires them to explain why 
any cases which might exceed the time limits could not be handled 
through the flexibility provided under the Act. 

Subsection (c) amends § 3166, adding a new subsection (f) which 
would assist in the implementation of the Act by permitting the ju
dicial councils of the circuits to promulgate guidelines to be used by 
all the courts in that circuit for interpre,tation and application of the 
provisions of the Act. Such guidelines, similar to those already i"'sued 
by the United States Court of Appeals for the Second Circuit would 
eliminate arribiguity and uncertainty which have prevailed due to in
consistent and inflexible interpretation of the Act. 

In fact, the Committee strongly recommends a decided effort on the 
part of the Administrative Office to lend its tedmical support to enable 
the kinc1 of interchange among the circuit councils which would dis
courage conflicting guidelines. 

Section 10 amends § 3174, the judicial emergency provision, to ac
complish several important objectives: 

First, the provision is amended to make the application-for-suspen
sion process less cumbersome, by eliminating the requirement that the 
application be processed all the way up through the Judicial Confer" 
ence before emergency suspensions take effect. .As both the, Department 
of Justice and Judicial Conference pointed out, the Judicia] Confer
ence meets only twice annually, and-although the application ap
proval function could be delegated in some fnshion-the Committee 
believes that the judicial councils of each circuit are more capable and 
desirable for performing such a function. J uc1icial councils ai'e closer 
to the problems of individual districts, and permitting each council to 
perform the suspension approval function will increase the overall 
flexibility of the provision. The Committee cautions circuit councils to 
take this role seriously and approach it with a great deal of circum
spection. 

Second, the section is amended to permit the chief judge of any dis
trict, with the approval of the planning group, to apply to the circuit 
council to implement the provisions of ~ 3162 at any time prior to the 
date the sanctions become effective, iT there is concurrence that the dis
trict is ready to implement them :fully. This is a vita1 coro~lary to the 
deferral scheme, since, as both the Department of JustIce's OIAJ 
study an d the General Accounting Office pointed out, straight defer
ral-without more-will deprive the Congress and the system of e,x-

\ . 
J 
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perience more nearly approximating post-sanction conditions. The 
Oommittee encourages those districts, particularly the seventeen that 
are now operating under the Act's final time limits, who feel capable 
of implementing the dismissal sanctions to do so, as it will provide the 
Congress with a much better indication of how the Act is likely to 
affect the system and whether major changes should be made. Should 
any districts choose to implement § 3162 during the deferral interval, 
the Oommittee expects both the Administrative Office and the Depart
ment of Justice to pay close attention to their experiences and prob
lems. 

Third, the amendment preserves the reporting requirements and the 
involvement of the Congress in the suspension process and assures that 
the initial intel'vall'emflins in effect. 

Finally, acceding to the request of both the Department and the 
Conference, the bill as amended amends the suspension provisions to 
permit the chief judge of any district to suspend the operation of the 
time limits in his district for up to thirty days, provided he finds the 
need to do so is of "great urgency" and files an application for suspen
sion under the formal, statutory process within 10 days. The Commit
tee believes that situations may arise where the exercise of such author
ity is necessary and, further, that chief judges are in the best position 
to judge when an emergency is of such magnitude that immediate 
suspension is the only way to forestall disaster. The Committee asks 
and expects that chief judges will exercise this authority in good faith 
and sparingly. 

Sections 11 and 12 make technical and conforming amendments to 
the Act. 

V. COST OF THIS LEGISLATION 

C01>flIIITl'EE ESTUfATE 

In compliance with section 190j (a) of title 2, United States Code, the 
Committee states that the enactment of S. 961, as amended, will re
sult in no additional cost to the Government. 

In enacting the Act in 1974, the Congress approved an authorization 
of $2,500,000 for fiscal year 1975, to remain available until expended. 
It is tile Committee's infol'lllation, from the Congressional Budget 
Office and the Administrative Office of the United States Courts, that 
some $857~000 remains of that initially appropriated sum which, in 
the Committee's judgment, ,.-rill be ample to support the extended plan
ning ancll'eporting requirements. 

COST ESTIlIfATE OF THE CONGRESSIONAL BUDGET OFFICE 

The cost estimate of the Congressional Budget Office is set forth 
below: 

Hon. EDWARD M. KENNEDY, 
JUNE 13, 1979. 

Ohairman, Oowmittee on the Judiciary, U.S. Senate, 
Washington, D.O. 

DEAR MR. CHA:IRlIfAN: Pursuant to Section 403 of the Congressional 
, Budget Act of 1974, the Congressional Budget Office has reviewed 

S. 961, the Speedy Trial Act Amendments Act of 1979, as ordered 
reported by the Senate Committee on the Judiciary, June 13, 1979. 
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This bill extends the time limitations set for various trial proce
dures and allows the chief judge of It district court to suspend certain 
of these limitations under certain circumstances. It is expected that 
no additional cost to the government 'would be incurred as a result of 
enactment of this bill. 

Sincerely, 
JAMES BLU:U, 

(For Alice M. Rivlin, Director). 

REGULATORY hIl'ACT OF THE BILL 

In compliance with clause 5 of rule XXIX of the Standing Rules 
of the Senate, the Committee states that, because the bill as amended 
extends the operation of certain planning and reporting requirements 
in the Speedy Trial Act of 1974 to better enable the Congress, the 
Department of Justice, United States Attorneys and the Federal Judi
ciary to eva.luate the eventual impact of the Act on the operation and 
administration of the Federal criminal justice system, llnd because the 
bill as amended defers final implementation of the Act's full imple
mentation schedule, enactment 01 the bill as amended would have no 
regt!latory or economic impact upon indh'iduals 01' businesses, nor 
would it affect the personal privacy of affected individuals or result 
in additional paperwol'k by affected parties. 

C01\IlIIITT.EE CONSIDERATION 

On June 13, 1979, a quorum being present, the Committee 011 the 
Judiciary agreed to an amendment in the nature of fl substitute to 
S. 961 a!ld ordered the bill reported favorably, af, amended, by unani
mous VOIce vote. 

CHANGES IN EXISTING LAW NiADE BY THE BILL, .<\s· REPORTED 

In compliance with clause 4 of rule L",,{IX of the Standing Rules 
of the Senate, changes in existing law made by the bill, as reported, are 
shown as follows (existing law proposecl to be omitted is enclosed in 
black brackets, new matter is printed in italic, existing law in which 
no change is propose~ is shown in roman) : 

TITLE 18, UNITED STATES CODE-CRIMES AND 
CRIMINAL PROCEDURE 

* * * * * 
CHAPTER 208-SPEEDY TRIAL 

Sec. 
3161. Time limits and exclusions. 
3162. Sanctions. 
3163. Effective dates. 

* * 

[3164. Interim limits.] 8164. Persons detained. or deSignated as being of high 
risk. 

3165. District plans-generally. 
3166. District Plans-contents. 
3167, Reports to Congress. 
3168, Planning process. 
3169, Federal Judicial Center. 
3170. Speedy trial datu. 
3171, Planning appropriations. 
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3172. Definitions. 
3173. Sixth amendment rights. 
[3174. Judicial emergency.] 8114. Judicial emergency and implementation. 

* * * * * * >/: 
. t.(c) The a~'ra.ignment o~ Il: defendant charged in an information or 
lllCilCtment wIth the commISSIOn of an offense shall be held within ten 
days from the filing date (and making public) of the information or 
indictment, or from the date a defendant has been ordered held to an
swer and has appeared before a judicial officer of the court in which 
such charge is pending whichever date last occurs. Thereafter, where 
a plea of not guilty is entered, the trial of the defendant shall com
mence within sixty days from arraignment on the information or in
dictment at such place, within the distriGt, as fixed by the appropriate 
judicial officer.] 

(0) (1) In any case Vn whioh a plea of not guilty is entered, the trial 
of a defendant charged in a;n. infor'llwtion or indictm.ent with tli>'~ oomr 
mission of an offense shall oowmence within seventy days from the 
filing date (and making 'Publio) of the inf01mation 0'1' inciiotm.ent, m' 
from the date the defendant has appeared bef01'e a judioial offic-e?' of 
t11e oourt in 'whioh suok charge is pending whioneve1' date last oocurs. 
If a defendant consents in 'w'I'iting to be tried before a rnagistrate on 
a complaint, the trial shall oowmence withi;n seventy days from the 
date of suok oonsent. 

(~) Unless the defendant oonsents in w-I'iting to the oontrary, the 
t?"ialshall not oommen<Je less than thi?'ty days from the date on which 
the defendant fi?'st appea?'s through cownsel or erupressly waives ooun
sel and eleets to proeeed pro se. 

(d) (1) If any indictment or information is dismissed upon motion 
-of the defendant, or any charge contained in a complaint filed against 
an individual is dismissed or otherwise dropped, and thereafter a 
complaint is filed against such defendant or individual charging him 
with the same offense or an offense based on the same conduct or arising 
from the same criminal episode, or an information or indictment is 
filed charging such defendant with the same offense or an offense based 
on the same conduct or arising from the same criminal episode, the 
provisions of subsections (b) and (c) of tIllS section shall be applicable 
with respect to such subsequent complaint, indictment or information, 
as the case may be. 

(~) If the defendant is to be tried ~lpon an indictment 01' inf01"Jna
tion dism,issed by a t?'ial court and1'eiwtated follmoing an appeal, the 
t?'ial shall C01nm.ence 'within se~Jenty days from, the date the action 
oecasioning the trial becom.es final, erucept that the omt?'t ?'etrying the 
ease l1Wy erutend the period f01' trial not to erueeed one hundred and 
eighty days fr011), the date the act-ton oecasioning the t1'iaZ beeomes final 
if the 1IJnavaiZabiZity of witnesses or other factors re811ltinrJ from the 
passage of tim.e shall m.ake t?"ial 'Within seventy days impractical. The 
periods of delay enumerated in section 3161 (h) are erucluded in com
puting the time Zimitation8 specified. in tkis seetion. The sanetiow of 
section 316~ apply to this mbsedtion. 

* * * * * * * 
(e) If the defendant is to be tried again following a declaration by 

the trial judge of a mistrial or following an order of such judge for 
a new trial, the trial shall commence within [sixty] seventy days 
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trom the date the action occasioning the retrial becomes final. If the 
defendant is to be tried again following an appettl or a collateral at
tack, the trial shall commence within [sixty] sevent?1 clnys from the 
date the action occasioning the retrial becomes final, except that the 
court retrying the casp- may extend the period tor retrial not to exceed 
one hundi'ed and eighty days from the date the action occasioning the 
retrial becomes final if unavailability of witnesses 01' other factors 
resulting from passap;e of time sha11111ake trial within sixty days im
practical. The 'pe'l'ioas of dela,y emt1lWI'ated in seotion 3161 (h) are em
oluded in computing the time li1nitations specified ~'n this seotion. The 
sanotions of section 316fJ apply to tlds 81.lbseotion.. 

* * * * * * * 
(h) The following periods of delay shall be excluded in computing 

the time within which an information or an indictment must be filed, 
or incomputing the time within which the trial of any such offense 
must commence: 

[(1) Any period of delay resulting from other proceedings 
concerning the defendant, including; but not limited to-

(A) delay resultinn' fro111 an examination of the defendant, 
and hearing on, his Inentul competency, or physical inca
pacity; 

(B) delay resulting fro111 an examination of the defendant 
pursuant to section 2002 of title 28, United States Code; 

(C) delay resulting from trials with respect to other 
charges against the defendant; 

(D) delay resulting from interlocutory appeals; 
(E) delay resulting from hearings on pl'etrial1l10tions; 
(F) delay resulting from proceedings relating to transfer 

from other districts under the Fedeml Rules of Criminal Pro
cedure; and 

(G) delay reasonably attributable to any. period, llot to 
exceed thirty days, during which any proceeding concerning 
the defendant is actually under advisement.] 

(1) Any period of delaY1'esultin,q f1'01l1; Ot7W1' 7JrOoeedings oon
ce1'ning the defendant, inoludin,q but not li17tited to-

C A). del;ay 1'esuliin,q f?'07n any 7J1'oceedin,q, iwuuling an11 
emarnznatzons, to dete?'1nllne the mental o07npetenoy 07' p7Lysi-
oal oapacity of t7le defendant,. . 

(B~ de!ay 'resulting j1'om .. any In'ooeeding, ino7Judin,q any 
erca1l'/1t1wtwn of t7w defendant, p1.l1'Sllant to seotionfJ902 of title 
fJ8, Un.ited States Oode,. 

(0) delay 1'es~tlting j1'07n defe7'1'al of 7J1'OSeG1~~tion pIW8uant 
to seotion fJ90fJ oj title fJ8, U nite(l8tates 0 ode' 

CI?) delay l'e81.llting from t1'ial1vith 1'espeot to other oha1'ges 
aga~nst the defendant,. 

(E) delay 1'esultin~q !l'om any inte1'10cuto1'Y a7J7Jeal : 
~ F) delay l'esu,lting fl'om, any pl'et1'ial 'motion, from the 

fihng of tlw 1iwtzon" th?'O'ltgh the oonolusion of the hearing 
on, 01' other lJ1'ompt disposition of, such 'motion,. 

(G) delay 1'esulting from any p1'ooeeding relating to the 
t?'ansfe~' of. a oase 01' the 1'emoval of any defendant j1'om an
other d~str'2ot ~tnde1' the F edeml R~lles of Oriminal Prooedu1'e j 



(H) delay re8ulting from transportation of any defendard 
from anotlLer dUitrict, or to and from places of ewamination or 
hospitalization, ewcept that any time consumed in ewce8S of 
ten days from the elate an order of removal or an order di
recting such transportation, and the defendant's arrival at 
tlw destination shall be presumed to be unreasonable; 

(/) delay ?'esulting from consideration by the court of a 
prop08ed plea agreement to be entered into by the defendant 
and tILe attorney f01' the Government; and 

(,7) delay reasonably attributable to any period, not to 
ewceed tlLirty days, dming which any proceeding concerning 
tlw defendant Ui actually unde1' advUiement by the court. 

* * * * * * * 
(8) (A) Any period of delay resulting from a continuance granted 

by any judge on his own motion or at the request of the defendant or 
his counselor at the request of the attorney for the Government, if the 
judge granted such continuance on the basis of his findings that the 
ends of justice served by taking such action outweigh the best interest 
of the public and the defendant in a speedy trial. No such period of 
delay resulting from a continuance granted by the court in accordance 
with this paragraph shall be excludable under this subsection unless 
the court sets forth, in the record of the case, either orally or in writ
ing, its reasons for finding that the ends of justice served by the grant
ing of such continuance outweigh the best interests of the public and 
the defendant in a speedy trial. 

(B) The factors,among others, which a judge shall consider in de
termining whether to grant a continuance under subparagraph (A) of 
this paragraph in any case are as follows: 

(i) Whether the failure to grant such a continuance in the pro
ceeding would be likely to make a continuation of such proceeding 
impossible, or result in a miscarriage of justice. 

[(ii) Whether the case taken as a whole is so unusual and so 
complex, due to' the number of defendants or the nature of the 
prosecution or otherwise, that it is unreasonable to expect ade
quate preparation within the periods of time established by this 
section.] 

(ii) Wlwtlwr the case is so unuslwl or so complew, dve to the 
numbe1' of defendants, the nature of the pr08eG'ution, or the ewist
ence of novel questions of fact or law, that is unreasO?la.ble to ew
peat adequate preparation for p1'etrial p1'oceedings 01' f01' the t1ial 
itself 10ithin the time limits established by thUi sectioin. 

[(iii) Whether delay after the grand jury proceedings have 
commenced, in a case where arrest precedes indictment, is caused 
by the un'lsuaJ coml?lexity of the factual determination to be made 
by the grand jury or by events beyond the control of the court or 
the Gov/ ,rnment.] 

(ili) Whetlle1', in a case in 10Mch a?'J'est precedes indictnumt, 
delay in the filinq of tl/e indictment Ui crlUsed because the a1'1'est 
ocrrurs 'lt a time 8uch tlwt it is unreasonable to ewpect return and 
filing of tILe indictment 'witMn the period speaified in section 
.'1161 (b), 01' because the /acts1lpGn 'which the grand jU1'Ymust base 
its determination a?'e unusual or complew. 
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(iv) Whether the failure to gmnt such a conti'i'lJU(J,nce in a case 
'W7t.ich, talcen a.s (6 10lwle, is not so 1t11ustwl 01' so oomplew as to fall 
'Within oZau.se (ii) , 1ooul(Z deny the (lefendant 1'easonable time to 
obtain counsel, 'Would unreason,ably deny the defendant 01' tlw 
Government oontinuity of counsel, m'w07uld deny oounsel for the 
defendarnt 01' the att01'11.ey fO'r the (}ove1'11.nW~~t the ?'easonab'Ze time 
neoessary for effeotive p1'epamtion, taking into account the ewe-r
cise 0/ due diligence. 

* * * * '" '" § 3163. Effective dates 

*' '" * * * '" * [( c) Section 316~ of this chapter shall become. effective. after the 
date of expiration of the fourth twelve-calendal'-month period follow
ing July 1, 1975.] 

(c) Subject to the p1'ovisions of seotion 31'14 ( c), section 3162 of this 
chapter shall bec01ne effective and apply to aU cases cOm?neruJecZ by 
arrest 01' summons, an(l all infoNnations 01' indictments filed, (In 01' 
afte?' July J, 1981. 

[§ 3164. Interim limits] § 3164. Persons detained OJ' designated as 
being of high risk. 

[( a) During an interim period commencing ninety days following 
July 1, 197(5 and ending on the date immediately preceding the date 
on which the time limits provided for under section 3161 (b) and sec
tion 3161 (c) of this chapter become effective, each district shall place 
into operation an interim plan to assure priority in the trial or other 
disposition of cases involving-

[(1) detained persons who are being held in detention solely 
because they are awaiting trial, and 

[(~) released persons who arc awaiting triu,l and have been 
designated by the attorney for the Government as being of high 
risk.] 

(a) The trial 01' otlLe?' disposition of cases involving-
(1) a detained pe1'son 'Who is being held in detention solely be

oause he is a'Waiting trial, and 
(fJ) a 1'eleased pe1'son 10ho is awaiting t1'ial and has been desig

nated by the att01'ney for the (}ove1'1wwnt as being of high'i'isk, 
shall be accorded p1'iority. 

[ (b) During the period such plan is ill effect, the triul of any person 
who falls witi1111 subsection (a) (1) or (a) (2) oTthis section shall com
mence no later than ninety days following the beginning of such con
tinuous detention or designation of high risk by the attorney for the 
Government. The trial of any person so detained or designated as 
beu1.g of high risk on or before the first clay of the interim period shall 
commence no later than 11inety days following the first day of the 
interim period.] . 

(b) The t?'ial of any pe1'SO?~ desC?'ibed in subMctwn (a) (1) 01' 

(a) (2) of this seoti01~ 8hall commence not later than ninety days fol
lowing. the beginning of S1.Wh continuous detention 01' designati.on of 
high 1'Z8k by tlw att01'ney f01' the (}ove1'11?]wnt. The lJe1iod8 of delay 
enwmemte{t in section 3161 (h) are ewcluded il1, cO?np1lting tlw time 
limitation 8pecified in this seotion. 

'" • • 
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§ 3165. Dish'ict plans-Generally 

* * * * * '" * 
(e) (1) Prior to the expiration of the twelve-calendar-month period 

following July 1,1975, each United States district court shall prepare 
and submit a plan in accordance with subsections (a) through (d) 
above to govern the trial or otlH~r disposition of offenses within the 
jurisdiction of such court during the second and third twelve-caltndar
month periods following the effective date of subsection 3161 (b) and 
subsectIOn 3161 (c). . 

(2) Prior to the expiration of the thirty-six calendar month period 
following July 1,1975, each United States district court shall prepare 
and submit a plan in accordance with sUbsections (a) through (d) 
above to govern the trial or other disposition· of offenses within the 
jurisdiction of such court during the fourth and [subsequent] fifth 
twelve-calendar month periods following the effective date of subsec
tion 3161 (b) and subsection 3161 (c). 

(3) Prior to the empi1'ation of the simty-caZenda?'-nwnth petiod fol
lowing July 1, 1.975, each United States district COU1't shall p1'epare 
and submit a plan in aac01'dance with subsections (a) through (d) to 
govem the trial 01' othf31' disposition of offenses 'I.cithin the jurisdiction 
of such COU1't during tILe simth and subsequent t'l.oeZve-caZendar-nwnth 
periods fo~lO'l.oing tILe effective date of subsection :3161 (0) and 8'uosec
tion 3161 (c) in effect prior to the date of enactment of t7~is pal'agmph. 
§ 3166. District plans-contents 

(a) Each plan shall include a description of the time limits, proce
dural techniques, innovations, systems and other methods, including 
the development of reliable methods for gathering and monitoring 
information and statistics, by which the district court, the United 
States attorney, the Federal public defender, if any, and private at
torneys experiellced in the defense of criminal cases, have expedited or 
intend to expedite the trial or other disposition of criminal cases, con
sistent with the time limits and other objectives of this chapter. 

(b) Each plan shall include information concerning the implemen
tation of the time limits and other objectives of this chapter, including: 

(1) the incidence of and reasons for, requests or allowances of 
extensions ?f t.ime beyond statutory or district .standards; 

(2) the ll1cldence of, and reasons for, perIOds of delay under 
section 3161(h) of this title; 

(3) the incidence of, and reasons for, the invocation of sanc
tions for noncompliance with time standards, or the failure to in
voke such sanctionPJ and the. nature of the sanction, if any invoked 
for noncompliance; 

(4) the new timetable set, or requested to be set, for an exten
sion' 

(5') the effect on criminal justice administration of the prevail
ing time limits and sanctions, including the effects on the prosecu
tion, the defense, the courts, the correctional process, costs, trans
fers and appeals; 

(6) the incidence and length of, reasons for, and remedies for 
detention prior to trial, and information required by the provi
sions of the Federal Rules of Criminal Procedure relating to the 
supervision of detention pending trial; 
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(7) the identity of cases which, because of the.ir special char
acteristics, deserve separate or different time limits as a matter of 
statutory classifications; [and] 

(8) the incidence of, and reasons for each thirty-day extension 
under section 3161 (b) with respect to an indictment in that dis
trict[.],. and 

(9) the impaot of oO'lnplianoe 'I.vith the time li1nits of 8ltoseotions 
(b) and (0) of seotion 3161 upon the oivil oase oalenda" in the di<J
triot. 

(c) Each district plan required by section 3165 shall include infor
mation and statistics concerning the administration of criminal justice 
within the district, including, but not limited to : . 

(1) the time span between arrest and indictment, indictment 
and trial, und conviction and sentencing; 

(2) the number of matters presented to the United States At
torney for prosecution, and the numbers of st10h matters pro
secuted and not prosecuted; 

(3) the number of matters transferred to other districts or to 
States for prosecution; 

(4) the number of cases disposed of by trial and by plea; 
( 5) the rates of nolle prosequi, dismissal, acquittal, conviction, 

diversion, or other disposition; [and] 
(6) the extent of :preadjudication detention and release, by 

numbers of defendants and days in custody or at liberty prior to 
clisposition['1 j and 

('7) (A) the nU?nOe1' of 'iWW civil oases filed in the t'l.velve
calencZw'-1nonth lJel"iod pT'eoeding the suomi<Jsion of the plan,. 

(B) the 1M~?n0e1' of civil oases lJending at the olose of 8Uolb 
lJe?wd j and 

(0) the incl'ease 01' deC?'ease in tlw numOe1' of civil cases pend
ing at the olose of such p,eriod, c01npa1'ed to the nU'l'noer pending 
at the close of the pl'evwus t'l.llelve-oaZencla1'-?nonth pm'iod, and 
the length of time each SUc7b case has oeen pending. 

(d) Each plan shall further specify the rule changes, statutory 
amendments, and appropriations needed to effectuate further improve
ments in the administration of justice in the district which cannot 
be accom plished without such amendments or funds. 

(e) Each plan shall include recommendations to the Administrative 
Office of the United States Courts for reporting forms, procedures, 
and time requirements. The Director of the Administrative Office of 
the United States Courts, with the approval of the Judicial Confer
ence of the United States, sl1Ull prescribe such forms a.nd procedures 
and time requirements consistent with section 31'70 after consideration 
of the recommendations contained in the district plan and the need 
to reflect both unique local conditions and uniform national reporting 
standards. 

(f) Each plan may oe accom . .pani.ed oy guidelines p1'o1nulgated oy 
the judiciaZ council of the ci1'ouit fol' use by aU di<Jt1'ict OOU1'ts within 
thai mrcuit to implement and sectU1'e oO'lnpluurwe with thi<J chapte?'. 
§ 3167. Reports to Congress 

(a) The. Administrative Office of the United States Courts, with the 
approval of the Judicial Conference, shall submit periodic reports to 
Congress detailing the plans submitted pursuant to section 3165. The 



reports shall be su.b~tted within three mO!lths following the final 
dates for the submIsSIOn of .plans under sectIon 3165 (e) of this title. 

(b) Such reports shall mclude recommendations for leO'islative 
clu~,ng~s or add~tional appropriations to achieve the time li~its and 
obJectl~es of thIS chapter. The report shall also contain pertinent in
formll;tIon such as the state of the criminal docket at the time of the 
adoptlO,n ~f the plan; ~he ex;tCl,lt of pretrial detention and release; and 
a descrIptIOn of the tIme lImIts, l?rocedura~ techniques: innovations, 
sy~te?1s, and other methods by wInch the trIal or other disposition of 
cl'lmmal cases have been expedited or may be expedited in the districts. 

Such 1'epor't8 8hall al80 include the following: 
(1) The 1'eason8 why, in tho8e case8 not in c01npliance with the 

time li1nit8 of 8ub8ection (b) and (a) of 8ection 3161, the p'f'ovi-
8ians of 8ection 3161 (h) lu:we 'lWt been adequate to accomJl1UJdate 
1'easonable peliod8 of delay. 

(2) The category of offense8, the number' of defendant8, and 
the numbe?' of count8 involved in th08e case8 wMch a'f'e not meet
ing the time limit8 8pecified iIn 8ub8ection (b) and (a) of 8ection 
3161. 

(3) The additional judiaicil r'e8OU'f'Ce8 whiah would be neae88a?''Y 
in O1'der' to achieve compliarrwe with the time limit8 8pecified in 
8ub8ections (b) and (a) ofseation3161. 

(4) The natU'f'e of the 'f'emedial measUr'e8 which have been em
ployed to impr'ove condititYns and pr'actice8 in th08e distr'ict8 with 
low c0'l11pliance emper'ience unde1' this chapter' Or' to pl'01note the 
adoption of pr'actice8 and p1'ocedu1'e8 1.ohiah hClllJe been succe88ful 
in th08e dist'f'iat8 1.oith high aompliance empe'f'ience under' this 
chapter'. 

(5) If a district has empe'f'ienced difficulty in complying with 
this chapte?', but an application for' 1'elief under' 8ection 1374 has 
not been nuzde, the 1'eason why 8uch application has not been made. 

(6) The impact of a01nplfmtwe w~th the time limits of 8ub8ec
tions (b) and (c) of 8ection 3161 upon the civil case calenda'f'in. 
each district as demonstr'ated by t1ie ilnfo'f'lnation assembled and 
8tatistic8 c01npiled and 8ubmitted under 8ections 3166 and 3170."; 

(c) Not late'f' thatn Deaembe1' 31, 1980, the Depa1'tment of Justice 
8hall pl'epa'f'e and 8ubnbit to the 0011,g'f'e88 a 1'ep0'f't ~.ohiah 8et8 f Ol,th the 
im.paot of the im.p7ementation of this chapter' U7Jon the office of the 
United State8 Attorney in each district and whiah shall al801;fwlude-

(1) the 'f'eas011,8 why, in tho8e case8 not in aompliarnce, the Pl'O
visi01l8 of section 3161 (h) have not been adequate to accollwnodate 
1'eas01uzble pe?'iod8 of delay; 

(2) the natme of the 1'e?nedial measU1'e8 1.ohiah have been 
employed to i1np1'ove conditi011,8 and 2J1'actiae8 in the office8 of the 
United State8 Attorney8 in those distriat8 1.oith lOtto ,a01l1ZJliance 
empe?ience ~tndel' this chCfpte?' 01' to p1'01J1.ote t~e a~optwn ot pr:ac-
tice8 and lJ1'OcechM'e8 1.okwh halJe been, succeSSful Ut th08e d~8trwt8 
10ith high c01np7ianae empel'ience unde?' thi8 chaZJtel'; 

(3) the additional1'e80u1'ce8 fol' tlw office8. of the Un~ted Sta~e8 
AttorneY8 which 1.oould be nece88a1'Y to ach~cve c01npluLnce 10~th 
the time limit8 of 8ub8ections (b) and (c) of 8ection 3161; 

(4) 8ugge8ted change8 in the guideline8 01' othe1' 'rule8 im,p7e
mentin,q this ahapte?' 01' 8tatut01'Y amenililnent8 10hich the De-
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pa1'tm,ent of J~t8tice deenWl necessa1'1J to furthe1' impl'ove the ad
rnoinist1'atio11, of justice and meet the objectimes of this chaptB1'/ 
a.nd 

(5) the impact of C01nlJZiance 'LlJith the time limits of subsection,~ 
(b) and (c) of section 3161 ~lpon the litigation of eivil cases by 
the offices of the United States Atto1'1wys and the ?'ule ehanges, 
stat~tt01'y amendments, and reSO~l1'ces necessary to aSS1tl'e that s1wh 
litigation is n.ot lJ1'ejudiced by f~tll c01nlJliance 'with this chaptB1'. 

§ 3168. Planning process 
(a) ,Vithin sixty days after July 1, 1975, each United States district 

court shall convene a planning group consisting at mhlimum of the 
Chief Judge, a United States magistrate, if ally designated by the 
Chief Judge, the United States .Attorney, the Clerk of the dis
trict court, the Federal Public Defender, if any, [a private attorney 
experienced in the defense of criminal cases in the district] two 7JTi
vate attorneys, one 'LlJith substantial ewpe?ience in the defense of mimJi
nal cases in the dist1ict and one 'LlJith substantial ewpe1'ience in eivil 
litigation in the district, the 'Chief United States Probation Officer 
for the district, and a person skilled in criminal justice research who 
shall act as reporter for the group. This group shall advice the district 
court with respect to the formulation of all district plans and shall 
submit its recolllmendations to the district court for each of the dis
trict plans required by section 3165. The group shall be responsible for 
the initial formulation of all district plans and of the reports required 
by this chapter and in aid thereof, it shall be entitled to the planning 
funds specified in section 3171. 

'" '" '" * '" '" '" § 3170. Speedy trial data 
(a) To facilitate the planning process [and], the implementation of 

the time limits, and c01ttimw'U8 and pel'1)Ul11ent cO?1upliance 'with the 
objectiyes of this chapter, the clerk of each district court shall as
semble the information and com.pile the statistics [required by] de
sClibed in section 3166(b) and (c) of this title. The clerk of each dis
trict court shall a'ssemble such information and compile such statistics 
on such forms and under such regulations as the .Administrative Office 
of the United States Courts shall prescribe with the approval of the 
Judicial Conference and after consultation with the Attorney General. 
r.§ 3174. Judicial emergency] § 3174. JUdicial emergency and im-

plementation 
(a) In the event that any district COUl't is unabhs rto comply with 

the time limits set forth in section 3161(c) due to the status of its 
court calendars, the chief judge, where the existing resources are being 
efficiently utilized, may, after seeking the recommendations of the 
planning group, apply to the judicial council of the circuit for a sus
pension of such time limits. The judicial council of the circuit shall 
evaluate the capabilities of the district, the availability of visiting 
judges from within ancl without the circuit, and make any recommen
dations it deems appropriate to alleviate calendar congestion resulting 
from the lack of reSOUl'ces [.], as des(]1ibed in subsection (b). 

(b) [If the judicial council of the circuit shall find that no remedy 
for such congestion is reasonably available, such council may apply 
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to tha Judicial Conference of the United States Tor a suspension of 
time limits sets forth in section 3161(c). The Jw:Heiul Conference, if 
it finds that such calendar congestion cannot b\" reasonably alleviated, 
]1!ay gra~lt a suspension of the time limits in ?I'etion 3161(c) fo~· a J?e
rlOd of t1ll1e not to exceed one year for tlw trlal of cases for wIuch lll
dictments arc filed during such period.] "If tlte judicUil oourwil of tlte 
oirfJuit find8 tltat no 1'emedy for 8uch. cong(;8tion is rea,.~onably avail
able, 8uok oounail may, ul)on app7i..odtion by tlte chief judge of a di8-
trict, g1'ant a 8uspen8ion of tlte firM limit8 ir;. seotion JI0l (c) in such 
di8triot for a period of tim,e rwt tv err.ueed one year for the trial of ca8es 
for 'which indictments 01' 1?lj01'7nation'J are filed dwing such .one-year 
period. During such period of suspension the timE: limits from arrest 
to indictment, set forth in s(~ction 3161 (b), shall not be reduced, nor 
shall the sanctions ~;('t forth in section 3162 be suspended; but such 
time limits from [arrangement] a1'Taignment to trial shall not be in
creased to exce<>d one hundred and eighty days. The time limits for 
the trial of en;::es of detained persons who are being detained solely 
because they are awaiting trial shall not be affected by the provisions 
of this s('ction. 

[( c) Any suspension of time limits granted by the. Judicial Confer
ence, 8hl111 be reported to the Congres.c:; within ten days of approval by 
the Director of the Administrative Office of the United States Courts, 
together with a copy of the application for such suspension, a written 
report setting forth detailed reasons for granting such approval and a 
proposal for increasing the resources of such district. In the event an 
additional period of suspension of time limits is necessary, the Direc
tor of the Administrative Office of the United States Courts shall so 
indicate in his report to the Congress, which report shall contain such 
application for such additional period of suspension together with any 
other pertinent information. The ,Judicial Conference shall not grant 
a suspension to any district within six months following the expiration 
of a prior suspension without the consent by the Congress. Such con
sent may be requested by the Judicial Conference by reporting to the 
Congress the facts supporting the need for a suspension within such 
six-month period. Should the Congress fail to act on any application 
for a suspension of time limits within six months, the Judicial Confer
ence may grant such a suspension for an additional period not to ex
ceed one year.] 

(c) (1) If, p1'ior to July 1,1981, the chief judge of any district con
clude8, with the concur-renoe of the planninp g1'OUp convened in the 
district, that the district i8 prepared to impleme.nt the provisions of 
8eotion 316g in their entirety, he may apply to the ,7udicial c01lncil of 
the Ci1'fJUit in 'which the di8t1"iot is located to implement suclL provisions. 
Such application 8hall 8how the degree of compliance in the district 
with tM time limits set fortk in 8ubsections (0) and (c) of 8ection 
3161 du14/ng t7w t10e11'e-calenda1'-1nonth pmviod p1'ecedin.q the date of 
8uch applioation and 8hall contain a proposed orde1' and 8chedule f01' 
suoh i1nplementation, 10hich inclludes the date on which the provi8ion8 
of 8e<Jtion 316g are to become effective in the district, the effect 8UCk 
implementation 10ill have upon 8~lCh di8trict'8 practice8 and procedures, 
and p1'ovision fOT adequate notice to all intere8ted paTtie8. 

(g) AfteT review of any suck application, the judiciaZ C01lncil of the 
cirfJUit 8hall enter an orde1' implementing the provisions of section 
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3162 in theil' enti?'ety in the (list?iot making a1Jplication, m' shall ?'etu1'?1 
suoh applioation to the ohief .1udge of suoh district, togethe?' 'with an 
explanation setting fm'th suoh 007l1noiZ'8 'reasons fO?' 'i'ef~(,8ing to enteT 
suoh ordeT. 

(d) (1) The. app?'oval of any applioation ?Iwcle PU1's1tant to S'lt08eo
tion8 (a) m' (0) by a j'lldioial oounoil of a ci1'cltit shall be Tepm'ted 
'within ten days to t.he Di?'ectoT of the Acll1ti?1istrative Office of the 
United States OOH1'ts, together 'I.oith a copy of the application, a'lorit
ten Tepm't setting' fm'th in 8nffioient detail the 1'ea80ns f01' g1'anting 
such application, and, in the oase of an ap1Jlioation 'made 1JU1'suant to 
,~ubsection (a), a pTuposal 1m' alleviating congesti011 in the di8t1iot. 

(2) The Direoto?' of the. Administl'ative Offioe of the United States 
Oonrts shall f01'tMoith t1'an81nit 8uch 1'epO?,t to the 00ng1'es8 and to the 
Judicial Oonferenoe of the United States. The .1udicial counoil of the 
oi1'C1tit shall not grant a sllspension to any di8tl'ict 'I.oithin six months 
/ollo'l.oing the eX1Jimtion of a prim' sU8pension 'I.oith~(,t the coment of 
the Oongress. 

(3) If the .11ldioial cmtnciZ concludes that an additional peliod of 
suspension 'I.()ithin suoh six-month period i8 necessa1'Y, it shall rep01't 
that concl~ion to the J'lldicial Oonf81'ence of the United States, to
geth81' 'I.oith the application frmn the district cow't f01' such additional 
period of sU8pen8ion and any otkel' 1Jertinent inf01'1nation. If the J'l('
dicial 00nfe1'ence agl'ees that such additionalZJeliod of suspen8ion i8 
necessary, 'it rn.ay request the coment of the Oongl'ess thel'eto. If the 
00ng1'ess fails to aot en any suoh request 'I.oithin six month8, the s~
pemion may be gmnted for an additional period not to exceed one 
year. 

(e) If the chief .iudge of the di8tliot COU1't ooncludes that the need 
f01' suspension of time limits in suoh (Ustrict under this section i8 of 
great w'genoy, he may 01'(Ze1' the limits suspencZed for a JJeriod not to 
exceed thil'ty days. Within ten days of entl'J/ of such myler, the chief 
.i'Udg8 shall appZy tq the ,1udicial oouncilof the circ:uit fO?' a 8~pension 
1Ju1'suant to 8ubseotwn (a). 

o 




