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95t CONGRESS } SENATIE { Report
18t Session No. 95-170

PUBLIC OFFICIALS INTEGRITY ACT OF 1977

May 16, 1977.—Ordered to be printed

M. Riprcorr. from the Committee on Governmental Affairs,
submitted the following

REPORT

[To accompany S. 555]

The Committee on Governmental Affairs, to which was referred the
bill (8. 555) to establish certain Federal agencies, effect certain re-
organizations of the Federal Government, to implement certain re-
forms in the operation of the Federal Government and to preserve
and promote the integrity of public officials and institutions, and for
other purposes, having considered the same, reports favorably thereon
with an amendment in the nature of a substitute, and recommends
that the bill as amended do pass.

I.—Purrose or LEGISLATION

The purpose of this legislation is to preserve and promote the ac-
countability and integrity of public officials and of the institutions of
the Federal Government and to invigorate the Constitutional separa-
tion of powers between the three branches of Government.

Title I of the bill establishes a stand-by mechanism for the appoint-
ment of a temporary special prosecutor when needed and establishes
an Office of Government Crimes within the Department of Justice.

Title II of the bill establishes an Office of Congressional Legal
Counsel to represent the vital intevests of Congress in matters before
the courts.

Title IIT of the bill requires the public disclosure of the financial
interests of high-level officers and employees of the Federal Govern-
ment. .

Title IV of the bill establishes an Office of Government Ethics
within the Civil Service Commission.

Title V of the bill sets forth certain restrictions on the post em-
ployment activities of officers and employees of the Executive Branch
of the Federal Government.

(1)
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IT.—Nxrp ror LEeeisLirioN

A. TITLE I—REORGANIZATION OF THE DEPARTMENT
OF JUSTICE

HISTORY OF PROPOSALS FOR AND REASONS FOR REORGANIZATION OF THE
. DEPARTMENT OF JUSTICE
Introduction

On occasion during the history of our country, a special prosecutor
has been appointed to investigate alleged criminal wrongdoing by
high-level Federal Government officials. During President Grant’s
Administration, a special prosecutor was appointed to investigate the
so-called “whiskey ring,” a network of tax-evading whiskey distillers.
The ring, which allegedly included the President’s personal secretary
and close friend, Orville E. Babcock, was accused of diverting hun-
dreds of thousands of dollars in Federal tax revenues to members of
the ring. The Teapot Dome scandal in the early 1920% involved large-
scale and corrupt leasing of oil reserves by high-level government offi-
cials. A special prosecutor was appointed to investigate these serious
allegations after Congress passed a joint rvesolution requiring the
appointment of a special prosecutor by the President with the advice
and consent of the Senate. A special prosecutor was also appointed
during the Truman Administration to investigate allegations of tax
fixing and malfeasance in the letting of government loans which in-
volved officials in the Tax Division of the Justice Department and the
Internal Revenue Service, and at least one high-ranking White House
staffer.

Current interest in the need for an independent special prosecutor
to investigate alleged wrongdoing by high-level government officials
was revived at the time the first revelations surfaced about what later
became known as the “Watergate” scandal. Durving the spring of 1973,
the Senate Judiciary Committee explored the need for a special prose-
cutor during the confirmation heavings on the appointment of Elliot
Richaxdson to be Attorney General. During the cource of those hear-
ings, President Nixon made a commitment to permit Richardson to
appoint such an independent special prosecutor. Richardson eventu-
ally appointed Archibald Cox.

After the firing of Cox by Acting Attorney General Robert Bork,
President Nixon took the position that the Department of Justice
could handle the investigation. As a result. the Judiciary Committees
of the House of Representatives and the Senate held extensive hear-
ings on legislation to require the appointment of a temporary special
prosecutor by the courts or the President. In response to the public
outery over the Cox firing and the likelihood of Cengressional action
requiring the appointment of a special prosecutor, President Nixon
appointed Leon Jaworski special prosecutor with appropriate assur-
ances of independence.

In the Spring of 1974, the Subcommittee on Separation of Powers of
the Senate Judiciary Committee, chaired by Senator Sam Ervin, held
hearings on proposals for removing politics from the administration of
justice. Among the proposals considered were the establishment of the
Department of Justice as an agency independent of Presidential con-
trol and the creation of a special commission to study the establishment
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of an independent permanent mechanism for the invest; gation and pro-
secution of official misconduct by high-level government officials.

Livery study of the problem of how {o handle eriminal investigalions
and prosecutions of high-level government officials has concluded
that the problem goes beyond the Watergate seandal. Tn June of 1974,
the Senate Sclect Committee on Presidential Jampaign Activities
recommended that a permanent Office of Public Attorney be estah-
lished, independent of the President, with jurisdiction to prosecute
eriminal cases in which there is a real or apparent conflict of intevest.

The Watergate Special Prosccution Force Final Re port concluded
that: “No one who was watched “Watergate’ unfold can doubt that the
Justice Department has diffculty investigating and prosecuting high
officials, or that an independent prosecutor is freer to act according
to politically neutral principles of fairness and justice” (p. 137-8).

The report recommended the ereation of a Division of Government
Crimes within the Justice Department and the ereation of a temporary
independent prosecution office by the President, or, if necessary, tho
Congress, when such an office is needed.

In June of 1973, the American Bar Association established a special
committee to study Federal law enforcement agencies. After over two
years of study, the House of Delegates of the American Bar Associa-
tion endorsed the recommendations of their Select Committee which,
among other things, included a proposal to establish a Division of
Government Crimes and a recommendation that Congress enact leg-
islation authorizing the appointment of a temporary special prose-
cutor by the Attorney General or by a special court under cavefully
defined circumstances and standards. The Select Committee con-
cluded that the issue was not whether o special prosecutor is needed,
but rather how, under what circumstances, under what authority, and
at what time a special prosecutor should be activated, The Committee
stated that history has taught us that the existing system permits ex-
treme sjtuations to develop which mandate the ad hoc appointment
of a special prosecutor long after one should have heen appointed.

A study done with the assistance of the Congressional, Research
Service of the Library of Congress identified a number of instances
over the last twenty years where, due to a serious conflict on the part
of the Attorney General or the President, an investigation handled
outside the Justice Department would have been appropriate. Such
incidents involved allegations of wrongdoing against a top assistant
to a President, criminal conduct by a close associate and employee of
a President prior to the time the President took office, and the investi-
gation and prosecution of a sitting Vice President.

During the extensive hearings this Committee held on S. 555 and
similar legislation in the 94th Congress, there was little, if any, dis-
pute about two crucial facts: (1) the Department of Justice has not
in the past allocated sufficient departmental resources to handle offi-
cial corvuption cases and cases arising out of the Federal election
laws; and (2) that the Department of Justice has difficulty investiga-
ting and prosecuting crimes allegedly commited by high-ranking ex-
ecutive branch officials because the Departnient as an institution
poorly equipped to handle cases involving senior executive branch
officials.




4

The solution to these problems is not merely the cnactment of more
eriminal laws. It is essential that the President, the Attorney General
and other top officials in the Department of Justice be men of wn-
questioned integrity. Towever, it is also essential that we have a
systemn of controls and institutions which malke the misuse and abusa
of power diflicuit, if not impossible.

As James Madison stated in the 51st Federalist Paper:

If men were angels, no goverament would be necessary.
If angels were to govern men, neither external nor internal
controls on government, would be necessary. In framing a gov-
ernment which is to be administered by men over meun, the
great difficulty lies in this: you must first enable the govern-
ment to control the governed, and in the next place oblige if
to control itself. A dependence on the people is, no doubt, the
primary control on the government, but experience has taught
mankind the necessity for auxiliary precautions.

S. 555, as amended, containsg such auxiliary precautions.

S. 555, as amended, would establish a new statutory office within the
Justice Department with explicit jurisdiction over eriminal violations
committed by officers and employees-of the Federal Government. This
new office is called the Office of Government Crimes. S. 555 also pro-
vides for a mechanism for the appointment of a temporary special
prosecutor by a special division of the United States Cowrt of Appeals
for the District of Columbia in those situations where the President
or Attorney General has a conflict of interest or the appearvance theve-
of. This would cover investigations of high-level government officials
and close personal or political associates of the President ov Attorney
General.

Division of Government crimes

Some of the reasons for the establishment of a Office of Government
Crimes are summarized as follows:

(1) An Office of Government Crimes would ensure an allocation
of resources to the investigation and prosccution of government cor-
ruption and election law violations. With the battle for resources in
government, what gets done depends to a great degree on whether
there is a budget to do it. An Office of Government Crimes wonld at
least result in some resources devoted exclusively to this problem.

The Watergate Special Prosecution Force Report stated that only
one reported prosection under the Corrupt Practices Act (recently
repealed) was ever brought (in 1934) and the Justice Department had
long followed a poiicy, enunciated by Attorney General Herbert
Brownell in 1954, of not initiating investigations excent upon referral
by the Clerk of the House of Representatives or the Secretary of the
Senate, the officials to whom reports were required to be made under
the Act. Evidently, such referrals rarely occurred.

The report went on to state that no reported prosecutions had ever
been brought under the statute prohibiting contributions by Govern-
ment contractors (18 U.S.C. 611). In the case of the prohibition
against corporate or labor union contributions (18 U.S.C. § 610), the
record was somewhat better with respect to charges against unions or
corporations, but generally the individual corporate officers responsi-
ble for making the illegal contributions had not been charged.
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. The Watergate Special Prosecution Force Report concluded that it
1s important to the integrity of both law enforcement and the electoral
process that the Department of Justico use its resources and make the
effort necessary to monitor actively areas of possible abuse and begin
mvestigations without waj ting for formal refervals oy complaints.

While the Public Integrity Section has recently been “established
and is a step in the right direction, this non-statutory unit ig not a
substitute for g statutory office with g Presidentially-appointed direc-
tor, subject to confiemation by the Senate, who can report dirveetly to
the Attorney General, '

(2) An Oftice of Governmeont, Crimes would serve as a deterrent to
would be corvupt government officials and clection law violators,

(3) The handling of proseeutions of government corruption and elee-
tion law cases should be done by an individaul who was not & high-
level campaign official in tho President’s campaign,

(k) The existence of an Offico of Government Crimes would enhance
Congressional oversight. "The Ameriean Bar Association stressed the
advantage of havi ng an Oflice which “would be specifically considered
as part of the appropriationg process and having an assistant attorney
general who would have to be confirmed by the Senate,”

Lemporary special prosecutor

Some of the reasons that were presented to the Committee for a stat-
ute which would provide for an independent special prosecutor who
would handle the investigation and prosccution of a leged criminal
wrongdoing by high-level government officials are summarized as
folloys.

(1) The Department of Justice has difficulty investigating alleged
criminal activity by high-level government officials.

(2) It is too much to ask for any person that he investigate his su-
perior. As Former Special Prosecutor Cox said during consideration
of S. 495 in the 94th Conguress, of the investigation and prosecution of
crimes which might involve the White House:

The pressures, the divided loyalty ave too much for any »
man, and as honorable and conscientious as any individual
might be, the public could never feel entirvely easy about the
vigor and thovoughness with which the in vestigation was pur-
sued. Some outside person is essential.

The Supreme Court has also noted this problemr when it stated
that “one who holds his office only during the pleasure of another,
cannot be depended upon to maintain an attitude of independence
against, the latter’s will,” 2

"The vesponsibility for law enforcement is placed upon the executive
branch of the Tederal Government. Tn, carrying out that responsibility
there are of necessity policy judgment even in the avea of criminal
prosecution. The President and the Attorne y General must have policy
control to malke discretionary enforcement decisions. However, where
the alleged criminal conducf of high-level administration officials is
involved, this argument must bow to the fundamental principle that
no man can be a prosecutor or judge in his own case.

ITlearings. Part 1, . 334, .
2 ,Ilumnhff'oy’s Exccutor v, United States, 205 U.S, 602 (1035).
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(8) It is o basic tenet of our legal system that a lnwyer cannot act in
a situation where he has o conflict of intevest or the appearance thereof.
This is not a question of the integrity of the individual. Tn situations
where men of integrity find they have a conflict of interest—and
men of integrity canhave a conflict of interest—it is commonly agreed
that it is their duty to disqualify themselves and have someone clse
undertake the representation, This is done even though they may be
men of such high character that they are capable of overcoming the
conflict and discharging their responsibilities conscientiously. This
principal is the basis of Canon 9 of the American Bar Association Code
of Professionnl Responsibility which states:

A lawyer should avoid even the appearance of impropriety. The
American Bar Association’s Standards Relating to the Prosecution and
Defense Frunction apply this principal to the situation of an individual
serving as a prosecutor and conclude:

It is of utmost importance that the prosecutor wvoid partici-
pation in a case in circunistances where any implication of
partiality may cast a shadow over the integrity of his oftice.®

In testimony before the Committee supporting the special prosecu-
tor provisions of S. 555, John ITarmon on behalf of the Justice Depart-
ment endorsed this tenet, “We must not only do justice, but be able
to assure the public that justice has been done.”

The Attorney General and his principal assistants are appointecs
of the President and members of an elected administration. It is a
conflict of interest for them to investigate their own campaign or,
thercafter, any allegations of criminal wrongdoing by high-level
officials of the executive branch. The appearance of conflict is as
dangerous to public confidence in the administration of justice as true
conflict itself. Hlaving men of integrity operate in the face of a conflict
is an insuflicient protection for a system of justice.

It was repeatedly reitevated by the American Bar Association and
other witnesses that such a conslusion in no way reflects upon the
integrity of any individual. It does reflect the legal profession’s con-
stant concern with whether or not justice is administered with com-
plete impartiality and, equally important, whether or not there is an
appearance of such impartiality.

(4) It is not sufficient to rely on the President ov the Attorney
General to appoint & temporary special prosecutor the next time tho
Attorney General or the President has a conflict of interest or the
appearance thereof. It is not at all obvious tfiat such an appoint-
ment will occur.

It was only after an extraordinary sequence of events in the Spring
of 1973 and because of the fact thut the nomination of Elliot Richard:
son as Attorney General was before the Senate that President Nixon
finally authorized the Attorney General to name a special prosecutor.

A statutory mechanism providing for the appointment of a
temporary special prosecutor would ensure that in the next national
emergency such an office would come into existence at an early stage.

346 ABA Project on Standards for Criminal Justice (Approved Draft 1971),
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(5) “Temporary specinl prosecutors mey result in the investigation
and prosecution of some matters which in the past were not even
known to the public and were never pursued, When we have used «
temporary special prosecutor every fow decades, they have discovered
and prosecuted additional crimes that we might never have known
about it they had not heen appointed.

(6) The meve existence of an authority outside the Department of
Justice and the Exceutive Branch which ean make the appointment
of a temporary special prosecutor will act ns o substantial detervent to
extreme situations sueh as Wateraate, There wre those who believe
that campaign misconduct and misconduet by high-level government:
officinls wre not rare hut. simply flourish when there is little reason to
fear prosceution.

Support for this position can be found in the testimony of individ-
uals who held high-level positions in the Nixon Administrntion dwring
the Watargate cover-up. These witnesses made the si milar assumption
that “their” Department of Justice would not investigate actions con-
doned and conducted hy employees of the White House or the Com-
mitteo to Re-Blect the President. No matter how unfounded these
comments may be as a predietion of Justice Department conduct, the
existenco of the authority for the conrt to appoint a. temporary special
prosecutor would be a deterrent to such an attitude by high-level
government officials,

(T) The appointment of a temporary special prosecutor would be
of assistance to the Attorney General in a situation where the proper
exercise of discretion ealls for a decision not to prosecute a high-level
government official publicly accused of eriminal wrongdoing. The use
of an independent tempo rary speeial prosecutor free from any conflict
of interest would result in the public acceptance of a decision not to
prosecute that may be entirely justifiedd on the merits; whereas the
same decision made by an Attorney General who has a conflict of in-
tevest, or the appearance thereof, might breed public distrust of the
decision not to prosecute.

In addition, the lack of a procedure for the handling of investiga-
tions of allegations of criminsal wrongdoing by high-level government
officials independent of the Department of Justice does harm to the
morale and self-esteem of the employees of the Department. This harm
is caused when the senior attornevs in the Department, feel compelled
to act in the face of a conflict of interest instead of abstaining as our
normal nrinecinles of ethics require.

(8) Any individual who is chareed with investioating alleeed
criminal wronedoing by high-level officials of the incumbent adminis-
tration must have independence. A temporary special prosecutor
appointed pursuant to a statutory procedure, would have that
indenendence.

A statute. sneh as S, B55, providing that a temporary special prose-
entor conld onlv he discharaoed by the Attornev General for extraor-
dinarv imnronrieties. wonld ensure future temporary special prosecu-
tors the independence they need.
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B. Coneressionan Leear, CouNseL

1. NEEDR YOR A CONGRESSIONAL COUNSEL

B

. Itis not widely known that Congress presently relies on the Justice
Department for representation in litigation arising out of the exercise
by Congress of its constitutional powers. Although Congress has been
the object of litigation throughout its existence, such litigation has
been more frequent and particularly threatening in recent years.
Meanwhile, the reliance of the legislative branch on the Department
continues despite an increasing conflict of interest in the Department
providing this representation.

Although this conflict of interest has not resulted in any charges of
corruption, failure by Congress to remedy this conflict may have con-
sequences which will seriously affect the vitality and independence of
Congress. In order to assure that Congress will have the capacity for
vigorous and effective representation before the courts, Congress
should establish its own Oftice of Congressional Legal Counsel to rep-
resent Congress and congressional interests in litigation. The Justice
Department supports the establishment of such an office and the bill
has been modified in certain respects to meet all objections raised by
the Department. )

The need for creating an Office of Congressional Legal Counsel is
clear. It is not surprising that the exercise by Congress of its constitu-
tional powers is frequently challenged in and affected by various court
proceedings. As Alexis de Toqueville observed during his travels in
America in 1831, “Scarcely any political question arises in the United
States that is not resolved, sooner or later, into a judicial question.”
Democracy in America, volume I—Vintage Books: page 290. Congress
can no longer ignore this fact.

Unlike the executive branch of Government, Congress does not
generally attempt to effectuate its will and perform its duties by init1-
ating lawsuits in the courts. With a few notable exceptions, Congress
should rely on its legislative, oversight, and impeachment powers—
rather than initiate lawsuits—to fulfill its constitutional responsibili-
ties. However, through no choice of the Congress, many matters vitally
affecting Congress end up in the courts. Most of these cases avise where
Jawsuits have been brought against Congress to challenge an official
action of the Congress, a Member or employee of Congress, or a com-
mittee or agency of Congress. In cases where Congress is not named
as a party, the powers of Congress are often at issue and are inter-
preted by a court.

For example, Congress has not heen named as a party in the Com-
mon Cause franking privilege case, but Congress has an interest in
the case even more substantial than that of the Postmaster, who is the
named defendant. Indeed, the House has recently intervened in this
case.

Tn each of these types of cases, the vital interests of Congress will
he affected whether or not Congress chooses to advocate its position
to the court. Because our judicial system relies on adverse parties to
sharpen the issues in order for the court to make the best decision, it
is essential that the courts have the opportunity to evaluate congres-
sional interests based upon the vigorous and effective presentation of
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those interests to the court by an attorney representing the Congress.

At present, representation of Congress and congressional interests
in these cases is provided on an ad hoc basis by the Justice Department
and private legal counsel. Because no permanent office has ever been
given the responsibility to monitor and defend these interests, Con-
gressional intevests are often inadequately represented or are not rep-
resented at all,

The Justice Department’s practice of defending Members, officers,
and _committees of Coongress in civil cases has developed gradually,
until ab present the Congress is almost wholly dependent on the De-
partment for such representation. This practice began as far back as
December 29, 1818, when the House adopted a. resnlution authorizing
tho Speaker to hire private counsel to defend the Sergeant at Arms in
the landmark case of Anderson v. Dunn, the first case upholding Con-
gress contempt power. Acting as a private citizen, the Attorney Gen-
eral avgued the case on behalf of Congress and was paid a fee of $500.
Since 1818 the Attorney General and—after its creation in 1870—the
Justice Department have frequently served as defense counsel to
Conaress.

The only direct statutory basis for the practice is 2 1.S.C. 118,
enacted in 1875, which requires that upon request the Department de-
fend an “officer” of either Flouse of Congress for acts performed in the
“discharge of his official duty.” This statute was enacted after the
Speaker of the Fouse, James Blaine. had been sued for having en-
forced an order of the House. Sce 36 Congressional Record 2016-
2017 (March 1, 1873); Representation of Congressional Interests
in Court, Hearings before the Subcommittee on Separation of Powers,
1976 (hereafter “Representation”) at 88. The Department does, how-
ever, represent Members and committees of Congress as well, but there
is no direct statutory basis for the practice. Of course, the Department
handles congressional cases only when requested to do so.

On occasion, Congress has chosen instead to retain private counsel
to defend itself; for example, in the civil action brought against Con-
gress by former Congressman Adam Clayton Powell—see 118 Con-
gressional Record 6040-6049 (March 9, 1967) and in connection with
the subpenas issued to Members and staff in the Common Cause frank-
ing privilege case. See 120 Congressional Record I9668-F19670;
(September 30, 1974); 120 Congressional Record 1149711498
(December 10, 1974); 120 Congressional Record F12291-H12292
(December 18, 1974); 121 Congressional Record ITT171877—T{11878
(December 4, 1975) ; 122 Congressicnal Record FI1699—FH1702 (March
9,1976). Committees sometimes defend themselves using existing staff
counsel, such as did the Senate Watergate Committee when three cases
were brought to restrain its probe of corruntion in the executive
branch and as has the General Counsel to the House Clerk in a num-
ber of recent cases involving the Clerk’s supervisory functions.

In recent years, Congress has involuntarily been subjected to ex-
tensive litigation to defend its constitntional powers. Indeed, in the
last 6 years the Justice Denartment alone has defended Members, of-
ficers and committees of Congress in at least 70 cases. Representa-
tion at 20. This total does not even include the 60 legal matters before
the courts in which the Senate Watergate Committee became involved
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(Senate Report 93-981), Final Report of the Senate Select Committee
at 1079) nor at least ten other recent cases in which private counsel
has been retained, nor numerous other legal proceedings in which sub-
penas for Congressional documents have been issued. All told, Con-
gress has been involved in no less than 200 legal proceedings in recent
years.

These cases include civil actions brought to enjoin enforcement of
committee subpenas or issuance of committee reports; civil actions
related to the enforcement of the campaign finance laws by. officers
of Congress; civil actions related to attempts to hold demonstra-
tions on the Capitol Grounds; a civil action to invalidate the seniority
system; a civil suit to recoup salaries paid to Members while absent
from Congress; and a civil suit to invalidate the qualifications for
membership in the Senate Press Gallery. The court papers of the
Watergate Committee alone run almost 2,200 pages. Legal Docu-
ments Relating to the Select Committee Hearings, appendix to the
hearings of the Senate Select Committee—June 28, 1974—two parts.

Not included in this number are actions involving allegations of
criminal conduct, abuse of the franking privilege by an individual
Member or contested elections, which the Department and the pro-
posed Congressional Legal Counsel ‘will not handle.

Not only is the number and variety of these lawsuits impressive,
but many of them have been so complex that it has required years to
resolve them in the courts.

However, more significantly, the importance of the precedents being
established in these cases cannot be ignored. In Powell v. McCormack,
885 U.S. 486 (1969), the Supreme Court limited the right of the Con-
gress to judge the qualifications of its Members: in United States v.
Gravel, 408 U.S. 606 (1972), and in Doe v. McMillan, 412 U.S. 306
(1973), it limited the ability of Congress to infarm the nblic: in
Buckley v. Valeo, 424 U.S. 1 (January 30, 1976), it limited Congress’
ability to appoint officers to the Federal Election Commission. Indeed,
Senator Ervin warned that the Gravel decision alone poses “a clear
and present threat to the continued independence of Congress as a
coordinate branch of Government and constitutes a further deteriora-
tion of its power and prerogatives in relation to the executive and
judicial branches.” 39 Virginia Law Review 175 (1973).

In each case, the precedents established by the courts have an impact
on Congress as an institution, not just on the specific Members, officers,
or committees involved. Thevefore, Congress as an institution cannot
be indifferent to the legal precedents which arc established in these
cases, even if Congress may have no interest in their effect on indi-
vidual parties involved. By representing the individual Member in
a case involving his performance of official duties, in a very real sense
Congress vepresents itself.

Court challenges to the exercises by Congress of its constitutional
power will continue to occur. For example, officers of Congress have
been narned defendants in a suit by Ramsey Clark to invalidate the
congressional veto over regulations of the Federal Election Commis-
sion. This Jawsuit may determine the constitutionality of literally
hundreds of such provisions in existing statutes.




b

11

Similarly, criminal defendants recently have issued various sub-
penas to congressional committees demanding access to documents.
raising the issue of the constitutional power of Congress to control
access to it papers. These types of subpenas have been and will be
issued to the new Intelligence Committee in attempts to declassify
information. The executive branch threatened to issue subpenas for
House trave] records, until the House voluntarily turned over the
materials. The nature and novelty of other challenges to Congress
power cannot be predicted, but these challenges are sure to occur with
regularity. ‘

In cases of interest to Congress where Congress is not a party, the
Department of Justice will not intervene or file an amicus brief on
behalf of Congress. In such cases, however, congressional interests
have occasionally been represented by private counsel retained on an
ad hoc basis. For example, the Senate retained private counsel to rep-
resent it as amicus curlae in Gravel v. United States, where the scope
of legislative immunity was at issue. See 118 Congressional Record
9902-9921 (March 23, 1972). Private counsel has also been retained
to intervene on behalf of a subcommittee of the House of Representa-
tives in dshland Qil v. FT'C, a case where the subcommittee 1s oppos-
ing an attempt by Ashland Oil to bar the FTC from complying with
the subcommittee’s subpena. See 121 Congressional Record H12918-19
(December 18, 1975) ; Representation at 404. Private counsel is now
representing a House subcommittee in the case of United States v.
A7.T. See House Report 94-1422 ; 122 Congressional Record H9128-
9137 (August 26,1976). Private counsel is representing Senator Prox-
mire 1 a case involving important issues regarding Congress’ func-
tion of informing the public. See 122 Cong. Rec. S13965-S12975
(August 9, 1976). Private counsel appeared on behalf of the Congress
in the Lovett case as far back as 1943, See Representation at 380-381,
412414,

The variety and importance of this litigation demonstrates that the
interests of Congress as an institution make its present reliance on the
ad hoc services of the Justice Department and private counsel wholly
unsatisfactory. These institutional mnterests make it inappropriate as
a matter of principle and of the constitutional separation of powers
for the legislative branch to rely upon and entrust the defense of its-
vital constitutional powers to the advocate for the executive branch,
the Attorney General. '

Despite its long history in representing Congress in court, the De-
partment of Justice supports the establishment of an Office of Con-
oressional Legal Counsel. This support for Congress defending itself
1n Jitigation before the courts recognizes that Congress, as a co-equal
branch of government, should represent itself in court. The Depart-
ment recognizes also the legitimacy and constitutionality of vesting
the functions and powers in title IT with a Congressional Counsel
Office.

In testimony during the 94th Congress before the Senate Govern-
ment Operations Committee and the Senate Judiciary Committee’s
Subcommittee on the Separation of Powers, representatives of the
Department of Justice have unequivocally stated the obvious: The
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Department of Justice is a part of the executive branch and. its first
and foremost responsibility 1s to represent the interests of the Presi-
dent and the executive branch. Where the interpretation of the powers
of the Congress before the courts is entrusted to the executive branch,
the Congress relies on a branch of government with which Congress
has, under. the constitutional system of checks and balances, an ad-
verse relationship. Without in any way questioning the good will or
intentions of the Department, it is clear that the integrity and inde-
pendence of Congress as a coequal branch of-government requires that
Congress defend itself through its own counsel. .

. More specifically, the Department. of Justice acknowledges that it is
placed in an untenable conflict of interest situation when called upon to
handle certain cases on behalf of Congress. In such cases, the Depart-
ment states that it will decline to provide representation and will assist
in the hiring of outside private counsel. However, the Department’s
position as to what constitutes a conflict of interest is very limited
and covers only those situations where the Department is taking a
position. in one case which is directly inconsistent with a position
the Department simultaneously is advocating in another matter then
also in litigation in the same court. .

The Department also acknowledges a conflict where the substantive
position of Congress in the case would in the Department’s view result
n an infringment of a power of the President. However, it is clear
that a conflict may also exist whenever the Department of Justice is
in the position of defending a congressional power which may in the
future be exercised by Congress against the executive branch. Most
cases presently being handled by the Department on behalf of Con-
gress involve precisely such powers and precisely this conflict of
interest.

‘When the Department is able in advance to perceive a conflict in
representing Congress, it will, of course, not commence such represen-
tation, It 1s, however, sometimes difficult to determine in advance
exactly when the Department will decline to handle a congressional
case. Other than in thoughts expressed by the Department in corre-
spondence with various Members and committecs, there are no written
or formal guidelines applied by the Department 1 making this deter-
mination. The determination is subjective, is made on a case-by-case
basis, and requires in essence that the Department prejudge whether
the congressional defendant was acting within the scope of his official
duty. Because of this uncertainty, Congress already must make ad hoc
provisions for retaining private counsel when the Department per-
ceives a conflict.

Unfortunately, in three recent cases the conflict did not become
apparent to the Department until after the Department had entered
its appearance on behalf of Congress. In fact, in Doe v, McMillan and
Fastland v. United States Servicemen’s Fund, the Department with-
drew its representation of congressional committees just as the litiga-
tion reached the Supreme Court, after having represented Congress
in the district court and court of appeals. As a result, Congress then
had to hive private counsel at this advanced and crucial stage of the
litigation. See Representation at 67 and 375, In the MeM7llan case, the
Supreme Court, remanded the case back to the district court, at which
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time the Department determined that the conflict had ceased to exist
and defended the remaining defendants. Although the Department,
will normally withdraw when a conflict arises, in the case of Buckley
v. Valeo the Department did not formally withdraw its appearance
as counsel to the Secretary of the Senate and the Clerk of the House
even when it proceeded to argue that the statute creating the Federal
Election Commission—on which the Secretary and Clerk served—was
unconstitutional. The Department has recently been forced to with-
draw as Congressional Counsel in Pressler v. Simon.

Because of the wide range of responsibilities which are assigned to
the Department, there are many ways in which such a conflict can
suddenly arise for the Department in the midst of defending a con-
gressional client. The conflict which arose in the Servicemen’s Fund
case occurred when the Department of Justice voluntarily chose to
appear as amicus curiae in opposition to the suit by the Senate Water-
gate Committee to enforce its subpena for the White House tapes. See
Representation at 874. The Department’s narrow definition of what
constitutes a conflict of interest did, however, enable the Department
to continue representing other congressional defendants in cases pend-
ing in other courts in which speech and debate clause immunity was
also a defense. But the point remains, one cannot predict-when a con-
flict will arise which will force the Department to terminate its
services.

The problem of anticipating conflicts is compounded by the fact
that it is the Department’s official position that even though it has
undertaken to represent Congress, if an agency of the executive branch
subsequently asks the Department for representation which will create
a conflict of interest with the Department’s representation of Congress,
the Department will antomatically force the congressional client to
obtain other counsel. With a law firm, such conflicts are easily avoided
because the firm will simply refuse to take on the new client. However,
the executive branch is always the priority client of the Department.
When a conflict arises in representing a congressional defendant, it
is clear that the Department does not and can not continue to represent
its congressional clients and, as importantly, when a conflict arises, it
is in Congress’ best interest to obtain other counsel.

As a result of these experiences in a number of congressional cases,
committees which were or are being represented by the Department -
have also retained counsel to protect themselves in the event the De-
partment suddenly feels compelled to withdraw. There is obvious
waste when taxpayers must pay for Justice Department attorneys to
handle a congressional case and pay as well for a private lawyer to
insure that the Department vigorously defends congressional interests
and to be ready to undertake the representation of Congress if the Jus-
tice Department should choose to withdraw from the case. However,
faced with the policy of the Department of Justice with respect to
conflicts of interest, 1t is prudent for Congress to retain these private
attorneys. ‘

Further compounding the inherent conflict of interest when the De-
partment serve as the advocate for the Congress, the Departinent
“insists on retaining control of the litigation and making the litiga-
tion decisions.” Representation at 32. The Department asserts the same
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degree of control over congressional cases as it asserts over its own
executive branch cases. The Department’s position on control of the
litigation was dramatically illustrated at hearings before the Subcom-
mitt¢d on Separation of Powers. The following exchange occurred be-
tween the subcommittee and Irving Jaffe, Deputy of the Civil
Division: )

Starr. If the Justice Department has no authority to take
a congressional case unless it is requested to do so, why does
it have, at that point when it is requested, complete control
over the case ? ,

Mr. Jarre. Because we do it in the interest of the United
States. That interest is vested in us.

Starr. Even to the distinction of the interest of the client ?

Mr. JaFFe. In many instances, yes.

Senator ABourezk. Then it 1s a matter of definition be-
tween you and the client as to what is in the interest of the
United States.

Mr. Jarre. Except that we have the ultimate determination.

Senator Apourezk. Your definition overrides his. (Repre-
sentation at 77.)

The result of this Department policy is that when Congress wishes
to make arguments with which the Department is in disagreement,
the Department will take the position that Congress must retain pri-
vate counsel if it wants to make such arguments. This position can
have the effect, of inhibiting congressional defendants from asserting
proper control over their Department attorney, except on crucial
issues.

This description of the conflicts of interest for the Department of
Justice when it represents congressional interests is not intended as
a criticism of the Department. The Department only represents con-
gressicnal interests at the request of its congressional clients. In turn,
Congress makes these requests of the Department because there is no
adequate alternative but for Congress to do so. Indeed, when Mem-
bers or committees are faced with litigation, the Members or com-
mittees may place substantial pressures on the Department to handle
the case despite possible long-term disadvantages for Congress as an
institution. In its efforts to maintain cordial relations between the
branches, the Denartment will make every effort to honor congres-
sional reauests. The conflicts of interests which inevitably arise are
of an institutional nature.

Although no conflict of interest is involved. serious problems also
arise with congressional reliance on the use of private counsel when
Department representation is not available. First, the use of private
counsel is very expensive. One reason for this expense is that few if
any private counsel have experience or expertise with the unique sub-
stantive and procedural legal issues which arise in congressional cases.
It can be verv exnensive repeatedly to subsidize priva‘e counsel for
the time it takes for them to gain this expertise. Even then private
counsel will lack invaluable exnerience.

Second, the retention of different private counsel to handle dif-
ferent cases provides for little if any consistency among the legal posi-

p—
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tions and approaches taken in the different cases. A private attorney
will only be intimately knowledgeable about the case he is handling—
and not with the full range of litigation involving Congress. One
attorney might, therefore, inadvertently make an argument or con-
cede a point in one case which has an adverse precedential impact on
another case involving Congress. Similarly, individual private attor-
neys are likely to have little perspective or interest in how the long-
range interests of Congress may be affected by any given litigation.
They may have little sensitivity to any political implications of a
given law suit. They will not have inclination or the ability to establish
contacts with the broad spectrum of congressional views which may
exist on various issues. They will have no ongoing relationships with
the leadership.

Finally, when faced with a law suit, Members, officers and commit-
tees often have no time to locate, interview, and retain private counsel.
This is why in such cases there is little alternative but to request De-
partment of Justice representation, even when they may be aware that
retaining private counsel would be preferable. A simple phone call
from a committee chairman to the Department, for example, often
suffices to arrange for the Department to handle a case. If, however,
private counsel is to be employed, an attorney must be found who is
willing and able to handle the case, a fee arrangement must be nego-
tiated and arrangements must be made for payment of the fee, Fur-
thermore, to compensate private counsel it will often be necessary for
the congressional parties to request appropriations from the contin-
gent fund, a time-consuming and unpredictable process. A committee
or Member must, therefore, be willing to endure substantial additional
inconvenience if they choose not to rely on the Department of Justice.

In addition to mitigating these conflicts and practical problems re-
sulting from reliance on the Department or private counsel, there
are substantial benefits which would result from the establishment of
an Office of Congressional Legal Counsel which cannot otherwise be
achieved. A first-class litigating office in Congress will make available
to Congress advice on how to avoid or anticipate litigation and con-
tinuous monitoring of congressional interests in cases where Congress
is not a party. Increasingly, the prospect of litigation must be con-
sidered whenever Congress exercises its constitutional powers. The
adverse consequences of failing to consider the possibility of litiga-
tion has been most notable when criminal contempt of Congress
charges are dismissed by the courts on technicalities. This occurred in
the recent perjury case of then Lieutenant Governor of California
Edward Reinecke—United States v. Reinecke, 524 F. 2d 435 (D.C. Cir.
1975) —because a committee had not published its rules in the Congres-
sional Record. Neither the Department nor private counsel can, will,
or should perform these advisory functions. The Department. acknowl-
edges that this function is quite properly lodged in the Congress itself.

Similarly, when a committee undertakes an investigation, there is
a constant need for advice on how properly to frame and issue
subpenas and how to utilize other congressional investigative powers
so that the committe’s actions will, if necessary, be sustained by the
courts. Again, it would not be constitutionally proper for the Justice
Department or feasible for private counsel to provide such an advisory
service.
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Existing legislative and staff counsel readily admit that they do not
have the time or training to litigate or to provide advice in anticipa-
tion of litigation. Staft of one committee might gain some litigation
experience but then will be unavailable to assist the next committee in
need of counsel. Other than the Clerk of the House, the Secretary of
the Senate, and the Permanent Investigations Subcommittee of the
Senate Governmental Affairs Committee, no one body in Congress has
developed any litigation expertise.

The Congressional Legal Counsel would also continuously monitor
congressional interests in cases where Congress is not a party. For
example, in the litigation concerning the custody of former President
Nixon’s tapes and papers, the Jsutice Department is defending an act
of Congress which denies Mr. Nixon custody of these materials even
though the Justice Department, at the time of the Nixon pardon, issuec
a, written legal opinion that Mr. Nixon had the legal right to custody
of the materials. Congress has not chosen to intervene or appear amicus
curiae in this law suit. However, the testimony submitted to the Gov-
ernment Operations Committee by Senator Nelson concerning the con-
duct of the case—1976 Hearings, part II, page 142—illustrates the
need for an office of Congress with the ability to represent Congress
in a legal action. if necessary, and to closely monitor such legal actions.
Again, neither the Department nor private counsel can or should per-
. form this role. To the extent that existing legislative or staft counsel
presently monitor the course of such litigation. it would still be neces-
sary to retain counsel if congressional interests were being adversely
affected.

Finally, if the Congress adopts the jurisdictional statute, discussed
in detail below, to enable Congress to enforce its subpenas by civil
court actions, attorneys will be necessary to bring the actions. Neither
the Justice Department nor private attorneys should be given this
responsibility. ’

2, NEED FOR CIVIL ENFORCEMENT OF SUBPENAS

Presently, Congress can seek to enforce a subpena only by use of
criminal proceedings or by the impractical procedure of conducting
its own trial before the bar of the House of Representatives or the
Senate. However, if the Congress or a commiftee is interested in
compelling compliance with a subpena rather than merely punishing
the subpenaed party, civil subpena enforcement will often be prefer-
able to certifying a criminal contempt complaint. Unlike a civil en-
forcement action, in a criminal contempt action the defendant cannot,
purge himself of the contempt by finally producing the documents.
In addition, with a criminal contempt action, expediting the litigation
1s more difficult than in a civil enforcement action, committee com-
pliance with its procedures is more strictly reviewed, and the sub-
penaed party’s rights are given greater weight. The Justice Depart-
ment first supported a civil enforcement mechanism in 1962 and has
reitereated that support this session. The Department has stated alse
that Congress may bring the subpena enforcement actions without
infringing on any Executive Branch powers,

T
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The reluctance of Congressional committees to enforce their sub-
penas under the criminal contempt statute was graphically demon-
strated by debate in the Senate Judiciary Committee in 1962,

The Subcommittee on Antitrust and Monopoly had subpenaed cost
data from the 12 largest stecl companies. Four of these companies
refused to produce the subpenaed data of even to appear before the
Subcommittee. The Subcommittee then voted 5 to 2 to report a crim-
inal contempt citation to the full Judiciary Committee.

In the debate before the Subcommittee all parties agreed that the
steel companies refusals were based on a good faith belief that the cost
data was confidential. Senator Hart stated that what all parties were
seeking was “to establish a priority among principles.” The steel
companies declared their unwillingness to comply “until required to
do so through established Judicial procedures.” One member of the
committee speculated that—contrary to the law of criminal con-
tempt—if the companies were held in contempt “the steel company
exccubives (could) produce the records * * * (and) purge themselves
from contempt.”

At the request of the steel companies, the Judiciary Committee held
3 days of hearings on the events before the full committee. Steel Com-
panies (Subpenas), Hearings before the Committee on the Judiciary,
September 12, 14, and 20, 1962. It was again clear that the companies’
refusal was their “instrument or * * * approach of testing which of
these two principles—of Congressional power and business confiden-
tiality—ultimately would prevail.” Id. at 38 (Senator HART).
Senator Keating stated his preference for a civil contempt statute
(Id. at 55), a preference shared by Senator Ervin. (Id. at 75). Senator
Keating declared flatly that it was “wrong in cases in which there is
no criminal intent to be forced to resort to a criminal prosecution in
order to test the validity of a committee’s questions or requests for
documents.” (Id. at 77.)

The dilemma facing the committee was made apparent by the sub-
committee chairman, Senator Estes Kefauver, who said :

I would like to make perfectly clear that the subcommittee
has no interest in punishing individuals. What we want is the
subpenaed material, (Id. at 85).

It is apparent from the committee debate that the availability of a
civil enforcement statute could have alleviated the dilemma. Ultimately
no criminal contempt citation was voted.

During this same period the U.S. Court of Appeals for the District
of Columbia was reviewing the conviction of Austin J. Tobin, the
executive director of the Port Authority of New York, under the crim-
inal contempt status. Zobin v. U.S., 306 F.2d 270 (D.C. Cir.). cert.
denied 371 U.S. 902 (1962). Tobin had been cited for contempt in re-
fusing to produce certain documents subpenaed by the House Judi-
clary Committee in an investigation of the 1921-22 interstate compacts
between the States of New York and New Jersey. The Port Authority
argued that after having approved the compact Congress did not have
the constitutional power to rescind it. The Governors of both affected
States instructed Tobin not to respond to the subpenas. Tobin did not
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- prevail in his constitutional argument about the committee’s jurisdic-
tion but hus conviction was nonetheless reversed on the grounds that
the Judiciary Committee had been given no power to issue subpenas
for the internal memos of the authority.

When the district court considered the case, Judge Youngdahl
pleaded for Congress to provide an alternative to eriminal contempt.
The Court of Appeals in reversing Tobin’s conviction quoted Judge
Youngdahl’s plea and added its own. It specifically noted that—

A contempt of Congress prosecution is not the most practical
method of inducing courts to answer broad questions broadly.

At the end of its opinion the court made an extraordinary appeal
to Congress: ‘

Especially do we say this in view of the unusual nature of the
present case, where we are asked to decide essentia'ly civil and
jurisdictional issues at the same time that we establish crim-
1nal precedent. The conflicting duality inherent in a request of
this nature is not particularly conducive to the giving of ax»y
satisfactory answer, no matter what the answer should prove
to be. Should this controversy be resumed, it is hoped that
Congress will give sympathetic consideration to Judge
Youngdahi’s eloquent plea. 306 F. 2d at 275-276. '

Eight years later the same court renewed this appeal in United
States v. Forg, 443 F. 2d 670, 677-678 (D.C. Cir. 197 ), cert. denied, 403
U.S. 932 (1971).

Congress should be able to enforce its subpenas expeditiously and
with due respect for the constitutional rights of a witness. The criminal
conter:. 0t statute is inflexible, giving a party no incentive to comply
with a subpena. Enactment of the civil subpena eixforcement statute
will give Congress the option of punishing recalcitrant witnesses or
bringing a civil action to secure compliance with the subpena. This
flexibility will reduce the reluctance of Congress to take action when a
subpena 1s not complied with.

PAST CONGRESSIONAL CONCERN WITH OFFICE OF CONGRESSIONAL
LEGAL COUNSEL AND CIVIL ENTFTORCEMENT OF SUBFENAS

Office of Congressional Legal Counsel

Congressional concern with the need to establish an Office of Con-
gressional Legal Counsel has often been expressed over the last decade.
In 1965 the Joint Committee on the Organization of Congress con-
sidered the litigation needs of Congress and recommended that a Joint
Committee on Congressional Operations be established and given the
“continuing responsibility for determining, with the approval of the
leadership of both Houses, whether Congress should be appropriately
represented” in cases of vital interest to Congress. The Joint Commit-
tee found that “representation of the Congress with respect to its vital
interests is unsatisfactory and the effect upon Congress of court de-
cisions should be a matter of continuous concern for which some
agency of Congress should take responsibility.”

Building on this proposal, on March 23, 1967, Senator Vance Haxrtke
introduced S. 1384, a bill to establisk an Office of Congressional Gen-
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eral Counsel. Then on May 3, 1967, Senator Vance Hartke attempted to
offer his bill, S. 1384, as an amendment to S. 355, the Legislative Reor-
ganization Act of 1967. S, 355 already included a provision which
authorized the proposed Joint Committee on Congressional Opera-
tions, with the approval of the President Pro Tempore, Speaker, and
majority and minority leaders, “to provide for appropriate represen-
tation on behalf of Congress or either House thereof in any proceeding
or action” which, “in the opinion of the Joint Committee, is of vital
interest to Congress, or to either House of the Congress.” The princi-
pal objection to Senator Hartke’s bill and amendment was that it
authorized the Congressional General Counsel to be the “authoritative
source for interpretation of legislative intent.” The Senate considered
it to be unwise to establish a quasi-legal office of Congress having the
power to issue binding legal opinions whether or not requested by a
committee to do so. Accordingly, Senator Hartke's amendment was
tabled by a vote of 66 to 16. When the Joint Committee on Congres-
sional Operations was finally established in 1970, it was given the
power only to “identify” court prcoeedings of vital interest to
Congress.

In July of 1967 one of the subjects of the Subcommittee on Separa-
tion of Powers’ first hearings under the chairmanship of Senator Sam
Ervin was the Hartke proposal, S. 1384.

In 1973 the Joint Committee on Congressional Operations held 4
days of hearings on the “Constitutional Immunity of Members of
Congress.” In these hearings the Joint Committee explored the Justice
Department’s policy in representing Congress and in particular the
conflict of interest faced by the Department of Justice when it de-
fended Congress in Doe v. MeMillan. The Senate’s decision to file an
amicus brief in Gravel v. United States was also discussed. In 1973,
hearings by the Subcommittee on Separation of Powers on “Removing
Politics From the Administration of Justice” again focused on the
Council for Congress proposal. ;

The Senate Select Committee on Presidential Campaign Activities
participated in over 60 different matters before the courts during the
course of its Watergage dnvestigations in 1973 and 1974. The court
filings, which comprise most of the “Legal Documents Relating to the
Select Committee Hearings,” run to over 2,100 pages. As a vesult of
its experience, the Select Committee recommended that the Congress
give caveful consideration to a bill then pending before the Scnate
(S. 2569) that would establish a Congressional Legal Service and thus
give Congress “a litigation arm that would allow it to protect its inter-
est in court by its own counsel.” As Senator Baker, Vice Chairman of
the Select Committee, stated : “T'hese are numerous instances in which
the interests of Congress and Congressional committees ave divergent
from those of the President and the various departments, and in which
the existence of a permanent Congressiona! hitigating staft would be
both helpful and appropriate. The Select Committee on Presidential
Campaign Activities certainly was engaged, albeit unsuccessfully, in
extensive litigation; and a Congressional Legal Service would have
been of great utility to the Committee.” S. 2569 had been introduced
by Senator Walter Mondale on October 11, 1973. Similar proposals to
establish an Office of Congressional Legal Counsel had been intro-
duced by Senator Jacob K. Javits, including S. 3877 on June 4, 1974.
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On December 11, 1974, Senator Ervin introduced 8. 4277 which was
based upon the recommendations of the Watergate Committee and
which contained Senator Mondale’s proposal.

In the fall of 1975 and the spring of 1976, the Subcommittee on
Separation of Powers held hearings on “Representation of Congres-
sional Interests Before the Courts.” The chairman of the subcommit-
tee, Senator James Abourezk, had earlier introduced 8. 2731 which
refined previous proposals for an Office of Congressional Legal Coun-
sel. The subcommittee compiled a detailed hearing vecord, focusing
specifically on the confliet, of interest whicl occurs when the Justice
Department represents Congress and generally on the inadequacy from
Congress’ institutional point of view of the present ad hoe provisions
for representation of Congress.

Owil enforcement of subpoenas

Historically Congress has made various provisions for enforcing its
subpenas and orders. The contempt power of Congress was affivmed
in the 1821 case of Anderson v. Dunn, 19 U.S. 204 (1821). During its
early period Congress bronght contumacious witnesses for trial befove
the House and Senate and confined those found in contempt in the
Capitol guard house. Variations of this practice continued until 1945.

In 1857 Congress grew disatisfied with the fact that it could im-
prison a person only until the end of a legislative session. In that year
Congress pissed a statute, still in effect in amended form as 2 U.S.C.
192, making it a crviminal offense to refuse to divulge information
demanded by Congress. Even after passage of the 1857 statute, Con-
gress preferved to enforce its own punishment vather than turn a wit-
ness over to the United States attorney. However, as courts move fre-
quently began to review Conguressional contempt frials. Congress came
to rely entirely on the criminal sanction. Using both procedures, Con-
gress has held approximately 400 person in contempt since 1789, most
of the contempts having occurred since 1945.

While investigating the contested election of Senator William S.
Vare in 1928, a Senate committee sought to enforce a subpena for cer-
tain ballot boxes and various documents by bringing o civil suit. The
Supreme Court held that the Senate did not intend or authorize the
committee to bring suit. (Reed v, the County Commissioners of Dela-
ware County, 277 U.S. 376 (1928) ). The day the Supreme Court deci-
sion was rendered, the Senate enacted a standing ovder aunthorizing all
Senate committees to “bring Suit . . . if the Committec is of the opin-
ion that the suit is necessary to the adequate performance of the powers
vested in 1t.” (69 Cong. Ree. 10596 (May 29, 1928) ). That Ovder has,
however, been held not to confer jursidiction on the courts to hear a
subpena enforcement action. Senate Seleet Committee v. Nizon, 366 F.
Supp. 51 (D.D.C. 1973)

The original proposal for cnacting a jurisdiction statute for civil
enforecement, of Congressional subpenas was introduced on May 4,
1953, by then Congressman Kenneth Keating. Four days of hearings
were held on HLR. 4975 on June 8, July 19, 26, and 81, 1954. "The bill
passed the Flouse on August 4, 1954 and again the next session of Con-
gress on March 15, 1955. The Senate took no action on either occasion.

The Congress has had vecent experience in court enforcement of a
committeo subpena. Confronted by President Nixon’s refusal to honor
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its subpena for certain White House tape recordings, the Senate Water-
gate Committee brought a civil action for a declaratory judgment
that President Nixon’s claim of executive privilege was unlawful. The
committee found the prospect of criminal contempt or trial before the
Senate inadeguate and inappropriate remedies. Judge Sirica, howuver,
held that the court had no jurisdiction to hear the action. Senate Select
Commitiee v. Nizon, 366 F. Supp. 51 (D.D.C. 1973). Senator Ervin
then introduced and the Congress soon passed a statute (Public Law
93-190) giving district court jurisdiction over that suit and others
the Watergate Committee might bring to enforce subpenas issued by
it to the executive branch. The original version of this statute would
have confined jurisdiction on the courts to hear suits by all congres-
sional committees to seek subpena enforcement. This provision was
deleted prior to passage of the law. Eventually the court of appeals
dismissed the Committee’s suit due to the pending House Impeach-
ment inquiry. '

C. Trree ITT—Fryvancran DISCLOSTRE

1. RBASONS FOR PUBLIC FINANCIAL DISCLOSURE

Existing financial disclosure requirements vary throughout the Fed-
eral government. Under rules recently adopted by the Flouse of Rep-
resentatives and the Senate, full and complete financial disclosure is
required for Members and certain officers and employees of those bod-
ies. Executive branch regulations requive confidential disclosure of the
financial intevests of certain high-level employees to those employees’
aoencies. Members of the judiciary are subject to voluntary confiden-
tial disclosure requirements which call for the disclosure of very
limited financial information. Some top government officials, such as
the President, Vice President, and Justices of the Supreme Court, are
not requived to make any financial disclosures whatsoever.

It was the opinion of the majority of witnesses who testified before
the Clommittee on this subject that any requirements for public fi-
nancial disclosure should apply uniformly across-the-board to high-
level officials in the executive, judicial and legislative branches of the
government.

Some of the reasons for public financial disclosure stated by wit-
nesses who appeaved before the Committee during consideration of
S. 555 this year and its predecessor, S. 495, in the 94th Congress, are
summarized below :

(1) Public financial disclosure will increase public confidence in the
government. Numerous national polls of voter confidence in officials
of the Federal government, a..d the low turnout of voters in recent
clections, were cited for the proposition that public confidence in all
three branches of the Fedsral government has been seriously evoded
by the exposure, principally in the course of the Watergate investiga-
tion, of corruption on the part of a few high-level government officials.
Public financial disclosure was seen as an important step to take to
help restore public confidence in the integrity of top government of-
ficials, and, therefore, in the government as a whole.

(2) Public financial disclosure will demonstrate the high level of
integrity of the vast majority of government officials. Only a very
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small fraction of a percent of all government. officials have ever been
charged with professional impropriety.

(3) Public financial disclosure will deter conflicts of interest from
arising. Disclosure will not tell an official what to do about outside
interests; it will ensure that what he does will be subject to public
scrutiny.

(4) Public financial disclosure will deter some persons who should
not be entering public service from doing so. Individuals whose per-
sonal finances would not bear up to public scrutiny, whether due to
questionable sources of income or a lack of morality in business prac-
tices, will very likely be discouraged from entering public office al-
together, knowing in advance that their sources of income and fi-
nancial holdings will be available for public review.

(5) Public financial disclosure will better enable the public to judge
the performance of public officials. By having access to financial dis-
closure statements, an interested citizen can evaluate the official’s per-
formance of his public duties in light of the official’s outside financial
interests.

2, PAST FEDERAL GOVERNMENT CONCERN WITH FINANCIAL DISCLOSURE

From time to time since the late 1940’s, individuals in the federal
government have expressed concern over the absence of official stand-
ards of conduet and financial disclosure regulations for employces of
the federal government.

Within the Congress, Senator Wayne Morse was an early advocate
of such disclosure legislation. In 1946 he introduced a resolution which
would have required Senators to file annual statements of income and
financial transactions. In subsequent years, Morse expanded this legis-
lation to cover not only Members of Congress, but also all persons
receiving salaries from the Federal government in excess of $10,000
annually. President Harry Truman endorsed Morse’s proposals in
principle, and, in a special message to Congress on September 17,
1951, Truman recommended conflict-of-interest legislation which in-
cluded a requirement that all employees of the federal government
receiving salaries of $10,000 or more annually file annual statements
of their total incomes, including the amount and sources of outside
income. Despite Truman’s concern, none of the Morse proposals were
enacted or even reported to the Senate.

In 1951, Senator J. William Fulbright introduced a resolution to
establish a Congressional Commission on Ethics in the Federal Gov-
ernment which would make recommendations to the executive and
legislative branches regarding standards of condnet for public officials.
A subcemmittee of the Senate Labor and Public Welfare Committee,
chaired by Senator Paul Douglas, incorporated features of the Ful-
bright resolution in its study of ethical problems in the legislative
and executive branches, including proposals for a code of ethics for
government employees, a revision of the conflicts codes, and financial
disclosure ]vegisllatlon. No action was taken on the subcommittee’s
proposals. )

In 1961, President John Kennedy asked Congress to review and con-
solidate existing Federal bribery and conflict-of-interest laws. Con-
gress enacted such legislation in 1962, but the law did not give agency
heads the authority to issue ethical standards or to take disciplinary
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actions, provisions which the President had requested. Nor did the
measure contain any financial disclosure provisions,

In the early 1960’s, there was increasing concern over the conduct
of Members and employees of Congress. Disclosure in the Senate of
the activities of Robert G. (Bobby) Baker, Secretary to the Demo-
cratic Majority, is generally regarded as the event that precipitated
the creation of the Senate Select Committee on Standards of Conduct.
Faced with serious charges of professional misconduct against one of
its former employees and no specific rules or regulations in existence
governing the scope of activities of officers and employees, the Senate
directed its Rules and Administration Committee to hold hearings in
this area. Extensive hearings were held and investigations were con-
ducted from October 1963 to March 1965. The Senate considered vari-
ous resolutions from the Rules Committee which called for the estab-
lishment of standards of conduct and financial disclosure requirements
for Members, officers, and employees of the Senate, but failed to adopt
any of these proposals. Instead, the Senate created the Select Com-
mittee on Standards and Conduct on July 24, 1964, and authorized it
to recommend additional rules and regulations to ensure propey stand-
ards of conduct for Members, officers, and employees of the Senate.

On March 1, 1967, the 90th Congress refused to seat Representative
Adam Clayton Powell of New York, following an investigation into
his activities while he was a Member of Congress. This action precipi-
tated the creation, in April 1967, of the House Committee on Stand-
ards of Official Conduect, which was directed to make recommenda-
tions to the full House concerning the official conduct of House Mem-
bers and employees. In 1968, both Houses of Congress adopted rules
establishing standards of conduct and requiring annual disclosure of
certain financial information (a portion of which is available for
public inspection) by Members and officers of Congress, senatorial
candidates, and certain legislative branch employees.

On May 26, 1970, the House amended its financial disclosure regu-
lations to require Members, officers, and certain employees to repott
publicly the source of any honoraria of $300 or more and the identity
of creditors to whom $10,000 or more in unsecured loans was owed for
90 days or longer. The amount of the income from honoraria and the
amount of the indebtedness are reported confidentially.

The Subcommittee on Privileges and Elections of the Senate Com-
mittee on Rules and Administration held additional hearings in
November of 1971 on two bills requiring further public disclosure by
Federal Government employees. No other action was talken on these
measures.

In July, 1976, the House of Representatives agreed to House Reso-
lution 1868 establishing the Commission on Administrative Review
which was mandated to report to the House of financial ethics among
other aveaz. On February 14, 1976, the Commission recommended
amendments to the Rules of the House establishing financial disclosure
requirements and a code of conduct for members, officers and emnloy-
ees. On March 2, 1977. the House of Representatives agreed to House
Resolntion 287 amending its rules to require public financial disclo-
sure for Members, officers and principal assistants.

On Januavy 18, 1977, the Senate agreed to S. Res. 36. establishing
a Special Committee on Official Conduct. The Committee was in-
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structed to report to the Senate a resolution setting forth, by way of
proposed amendments to the Standing Rules of the Senate, a code of
ofticial conduct for members, ofticers and employees. On April 1, 1977,
the Senate adopted Senate Resolution 110, amending its rules to estab-
lish such a code of conduct together with full and complete findncial
disclosure requirements for Members, officers and high-level staff. (The
details of this code are discussed in the section below.)

With respect to the executive branch, President Liyndon Johnson
issued Executive Order 11222 on May 8, 1965, establishing ethical
standards and requirements for confidential financial disclosure by
officers and designated employees of the executive branch, excluding
the President and Vice President. Pursuant to this Execuative Order,
standards of conduct and guidelines for confidential financial disclo-
sure govering officers and employees in the Executive Office of the
President were published in the Federal Register.

With respect to the judicial branch, the Judicial Conference of the
United States adopted resolutions on June 10, 1969, prohibiting Fed-
eral judges from accepting compensation for non-judicial services and
requiring them to file periodic financial disclosure statements. The
conference rescinded these resolutions on November 1, 1969, and re-
placed them with a requirement that Federal judges file a quarterly
report with a panel of three United States judges, listing any com-
pensation in excess of $100 earned for nonjudicial services.

On August 17, 1972, the American Bar Association issued a “Code
of Judicial Conduct,” which it considered applicable to Federal
judges. The ABA Code requires judges to remain free from involve-
ment in commercial enterprises, stipulates disqualification of judges
from cases in which they own a single share of stock in a party in-
volved in a dispute before their court, and requires judges to disclose
publicly gifts worth $100 or more and income from nonjudicial
sources, except private investments. On November 1, 1972, Chief Jus-
tice Warren Burger stated that the ABA Code would apply to all
Federal judges. On April 6, 1973, the Judicial Conference directed all
Federal trial and appellate judges and full-time United States magis-
trates and bankruptey judges to file semiannual public reports
disclosing gifts of more than $100 and income from nonbench work.
Witnesses from the Judicial Conference testified that while there is
general compliance with this limited disclosure requirement, there isno
authority to enforce this requirement with respect to a few non-com-
plying officials.

In 1978, 1974, and 1976 the Senate attempted to establish uniform
public financial disclosure regulations for the three branches of gov-
ernment when it passed various amendments to the Federal Election
Campaign Act applying to government officials and candidates for
certain elective offices. All of these amendments, however, were de-
leted in conference with the House.

In July 1976, the Senate passed S. 495, the “Watergate Reorgani-
zation and Reform Act of 1976” which proposed the establishment
of financial disclosure requivements for high-level officials in the ex-
ecutive, Jegislative and judicial branches of the federal government.
Failing action in the House of Representatives, however, this legisla-
tion was not enacted.
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3. EXISTING FINANCIAL DISCLOSURE REGULATIONS FOR FEDERAL EMPLOYEES

Legislative branch
Senate

Senate Rule XLII, “Public Financial stclosure,” as amended by
S. Res. 110, requires al Senators, declared candidates for the Senate,
and employees compensated at a rate in excess of $25,000 a year to
file an annual financial disclosure statement with the Secretary of the
Senate. Senators and candidates must also file with the Secretary of
State in the state which the Senator represents or from which the
candidate is seeking office. These reports are public documents and the
Secretary of the Senate is instructed to make these reports available
to the public within fifteen days of the date on which they are filed.
Fach financial disclosure rveport must include the following
information:

the source and amount of all items of earned income in excess
of $100 from a single source; '

the source, amount, and date of each honoraria received;

the source, value and a brief description of gifts, aoarevatuw
$100 or more, and gifts-in-kind, aggregating $250 or more, re-
ceived from a smgle source (except that gifts from relatives, g wifts
of personal hospitality, and gifts of $30 or less need not be re-
ported and, in aggregating mfts, an individual may deduect from
the amount of glfts Teceived from a single source the value of
gifts given by the reporting individual to that source) ;

the source and category of value of each item of unearned
incoms from a single source aggregating $100;

the identity and category of value of interests in real property,
property held in a trade or business for investment or the pro-
duction of income and personal property held during the pre-
ceding calendar year, which had a value in excess of ‘Bl 000 ;

the 1dent1ty, ateaory of value, and date of transactions in se-
curities, commodities, or real property during the preceding

calendar year which had a value in excess of $1,000;

the identity of and category of value of personal liabilities owed
during the preceding year in excess of $2,500; and

the 1dent1ty of interests in patent rights, a(rreements for future
employment and positions held with pmvate organizations.

Similar information regarding the financial interests of a spouse or
dependent must be included in the disclosure statement of the report-
ing individusl unless the interests of a spouse arve outside the construc-
tive control of the individual.

House

House Rule XLIV, “Financial Disclousre,” as amended by H. Res.
287, requires Members, officers, principal assistants to Members, and
professional staff of committees to file an annual financial disclosure
statement with the Clerk of the House of Representatives, The Clerk
is instructed to send copies of these reports to the Secretary of State
in the state which the Member represents and to make venorts avail-
akle for public inspection. The following information must be included
in each financial disclosure report:

the source and amount of all income, from any source, aggre-
gating $100 or more ;-
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the source and value of gifts, aggregating $100 or more, and
gifts-in-kind, aggregating $250 or more, from a single source
(except that gifts from relatives, gifts of personal hospitality,
and gifts of $35 or less need not be reported) ;
the source and amount of items of reimbursement, aggregating
$250 or more, from a single source; :
the identity and category of value of any property held in a
trade or business for investment or the production of income
which had a value of at least $1,000 at the close of the preceding
ear;
7 the identity and category of value of each liability exceeding
$2,500 at the close of the preceding year (except that mortgages
of a Member’s personal residences in Washington and congres-
sional district are exempted) ; :
the identity, date, and category of value of any transaction
in securities or commodities futures exceeding $1,000;
the identity, date, and category of value of any purchase or
sale of any interest in real property during the preceding year
which exceeded $1,000 (excluding a personal residence).
The financial interests of spouses must be reported if those inter-
ests are within the constructive control of the individual,

Executive branch

Executive Order 11222, “Prescribing Standards of Ethical Conduct
for Government Officers and Employees,” which was issued on May 8,
1965, by President Lyndon Johnson, requires confidential financial
disclosure by officers and designated employees of the executive branch,
excluding the President and Vice President who remain unaffected by
any financial disclosure requirement. Pursuant to this Executive
Order, the Civil Service Commission and agency heads have pro-
mulgated regulations to enforce its provisions.

The Executive Order requires heads of agencies, Presidential ap-
pointees in the Executive Office of the President, and full-time mem-
bers of committees, boards or commissions appointed by the Presi-
dent to file financial statements with the Civil Service Commission.

The regulations issued by the Civil Service Commission require
executive branch employees compensated pursuant to the Executive
Salary Schedule and certain other executive branch employees comi-
pensated at a level of GS~13 or above to file similar financial state-
ments with their agency heads. These statements must be amended on
a quarterly basis,

The Executive Order and the civil service regulations require that
financial statements be held in confidence and that no information on
the statements be disclosed to the public, except as the Chairman of
the Civil Service Commission or the head of an agency concerned may
decide to disclose.

The confidential financial statements filed by the above officers and
employees must contain: (1) the names of all business enterprises, non-
profit organizations and ecducational or other institutions in which
the individual serves as an employee, officer, owner, director, trustee,
partner, adviser or consultant or in which he has a financial interest
through a pension, retirement, or other similar plan or through the
ownership of stocks, bonds or securities; (2) the names of all credi-
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tors, excluding those resulting from a home mortgage or ordinary
living expenses; and (8) a list of interests in real property, excluding
a personal residence. . ‘

All special government employees in the executive branch are re-
quired to submit to their agency heads.a statement listing all current
Federal government employment, the names of all organizations and
institutions in which an individual serves as a paid or voiunteer officer
or employee, the names of all corporations in which he holds stocks
or bonds, and the names of all partnerships in which he is engaged.
These statements must also be updated quarterly, . .

In March, 1975, President I'ord issued guidelines requiring d'sclo-
sure to the Counsel to the President of financial information by White
House staff members paid at a level equivalent to GS-13 or above.
These statements are also kept confidential and no information in
them may be disclosed, except by direction of the President for good
cause shown. Under President Carter, this requirement has been ex-
tended to all employees of the White House. In addition, the President
has required that all nominees, subject to confirmation by the Senate,
make available for public inspection a listing of their assets, liabilities
and sources of income.

Judicial branch

Although Supreme Court Justices are not presently required to
make any financial disclosures, Federal judges are covered under guide-
lines adopted by the American Bar Association and the Judicial Con-
ference of the United States. The Code of Judicial Conduct, adopted
in 1972 by the ABA. and a similar cede adopted by the Judicial Con-
ference in 1973, require the judges to file semi-annual reports with the
Judicial Conference, the judicial council of their circuit or the appro-
priate court, and the clerk of the court of which the judge is a
member. These reports will be public and will disclose gifts of more
than $100 and income from non-judicial work. The Judicial Con-
ference, however, cannot enforce the provisions of these codes.

In Decemker 1974, the President signed a comprehensive Federal
law dealing with judicial disqualifications. It bars Supreme Court
Justices and Federal judges from participating in cases involving
companies in which they own as little as one share of stock.

4+, INADEQUACY OF EXISTING FINANCIATL DISCLOSURE REQUIREMENTS

The existing financial disclosure requirements for members of the
executive, legislative and jndicial branches of the Federal government
are inadequate for the following reasons:

(1) Existing financial disclosure requirements are inconsistent
thronohout the Federal government. Even with the recent enactment
of similar financial disclosure requirements for Members, officers
and employees of the Senate and House of Representatives, the
requirements for financial disclosure vary throughout the Federal
goverament.

(2) Some of the highest government rfficials are not, now covered
by anv financial disclosure requirement. The President, Vice President,
and Justices of the United States Supreme Court are all exempt from
any reporting requirements whatsoever.
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(8) No officials of the executive branch are currently required to
make public financial disclosure statements. Executive Order 11222
and the pertinent Federal regulations state that the information re-
quired of executive branch officials and employees shall be submitted
to the Chairman of the ‘Civil Service Commisston, or the agency head
in appropriate cases—and that such information “shall be held in
confidence.” ‘

(4) Public financial disclosure requirements for judges are limited
and unenforceable. The only items which members of the judicial
branch are directed to report are the sources of income and gifts. The
identification of assets which could present a conflict of mterest is
excluded from coverage. Furthermore, even the limited financial state-
‘ments are voluntary, and, as stated above, no disclosure requirements
are applicable to Justices of the Supreme Court.

D. TITLE IV.—~OFFICE OF GOVERNMENT ETHICS
CURRENT ENFORCEMENT OF STANDARDS OF CONDUCT REGULATIONS

Current standards of ethical conduct and requirements for disclo-
sure of the financial interests of officers and employees of the executive
branch are governed by Executive Order 11222 and various imple-
menting rules and regulations issued by the Civil Service Commission
and executive departments and agencies.

Issued in 1965, the expressed intent of the Executive Order is that:

. . employees avoid any action, whether or not specifically pro-
hibited . . . which might result in, or create the appearance of—

(1) using public office for private gain;

(2) giving preferential treatment to any organization or
person ;

(3) impeding government efficiency or economy ;

" (4) losing complete independence or impartiality of action;

(5) making a-government decision outside official channels; or

(6) affecting adversely the confidence of the public in the in-
tegrity of the government.

Section 203 of the Executive Order states that employees may not
have financial interests which conflict substantially, or appear to con-.
flict substantially, with their responsibilities and duties or may not en-
gage in financial transactions relying upon or as a result of informa-
tion obtained in the course of the employment. Each agency head, full-
time member of a committee, board, or commission appointed by the
President is required to file a statement of financial interests with
the Chairman of the Civil Service Commission.

Under the Executive Order, the Civil Service Commission was di-
rected to establish a financial disclosure system for employees sub-
ordinate to agency heads. In addition, the Commission was directed to
issue an executive branch regulation implementing the order, and was
authorized to approve and review supplementary agency regulations,
and recommend revisions in the order to the President. o

Pursuant to implementing regulations, the Civil Service Commission
developed a model financial disclosure form and gave the agencies au-
thority to require more detailed information to reveal actual or ap-°
parent, conflicts of interest. Ethics counselors were established in each
agency and were responsible for all regulations relating to employee
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conduct, including the financial disclosure system. Procedures for
dealing with conflicts of interest were established, including divestiture
of a conflicting financial interest, change in assigned duties, disquali-
fication, or disciplinary action. -

Deficiencies in current system

In a 1976 report to the Congress entitled, “Action Needed to Make the
Executive Branch Financial Disclosure System Effective,” the General
Accounting Office detailed the deficiencies in existing procedures de-
signed to disclose potential or actual conflicts of interest: The follow-
ing are among the problem areas which were enumerated :

(1) Inadequate interpretation of standard-of-conduct regula-
tions: In developing their standard-of-conduct regulations, most
agencies have adopted the general guidelines of the Civil Service
Commission, thereby failing to tailor their regulations to individual
agency and employee responsibilities. Some agencies have also failed
to incorporate statutory restrictions on employee conduct or financial
interests into their financial disclosure regulations. The result of these
inadequacies has been a lack of definitive information available to the
employee and officials responsible for review of financial statements
concerning what may constitute & conflict of interest, inadequate in-
terpretation of conflict of interest laws and regulations, inconsistent
and frequently subjective judgments, and inadequate review of dis-
closure reports. The consequence is that violations frequently occur.
For example, although statute provides that employees of the U.S.
Geological Survey shall not have personal or private interests “in the
lands or mineral wealth of the region under survey, and shall execute
no surveys for private parties or corporations,” the GAO, in 1975,
found 49 apparent employee violations.

(2) Imeffective procedures to ensure collection, review, and control
of statements: The GAO survey of three executive departments and
18 agencies disclosed that ten percent of the financial disclosure state-
ments required to be filed had not been filed and many statements
were missing or filed late. Some a%encies could not identify the num-
ber of employees required to file because employee and position lists
had been inadequately referenced. Guidelines for reviewing officials
were often inadequate, lacking direction for identifying financial in-
terests or activities which could constitute conflicts of interest. Fre-
quently, employees’ job descriptions were too vague or outdated to
determine the potentiality of a conflict of interest. Another deficiency
discovered by the GAO included the inadequate devotion of agency
resources to review disclosure statements:

Many reviewing officers were not trained, and their duties
as ethics counselors or reviewers were usually in addition to
their full-time responsibilities. In some agencies, first-line re-
riewing officials were personnel employees removed from the
main agency operations. Thus, they were not familiar with
employees’ duties or with companies that employees con-
ducted official business with.

(8) Ineffective and untimely resolution of conflicts of interest:
Executive Agencies lack adequate procedures for monitoring em-
ployee disclosure statements and resolving actual or apparent con-
flicts of interest when discovered. The GAO reported that as much as

89-724 0O - 77~ 3
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a year would elapse before a question concerning a financial interest
or activity was resolved. -

In other cases, GAO reported inadequate monitoring of disqualifi-
cation requirements and few controls to assure disqualification or
divestiture of top management officials within agencies.

A major and perhaps the most substantial contributing factor to
the inadequate performance of the executive branch conflict of inter-
est enforcement system has been the decided lack of a centralized
supervisory authority. While the Civil Service Commission was given
responsibility for implementing Executive Order 11222, it was not
given the mandate necessary to direct agency enforcement. It has no
power to monitor compliance of agencies, to investigate whether
agencies are performing their responsibility, nor does it have author-
ity to direct and order agencies and individuals to take remedial ac-
tions necessary to comply with existing regulations. The cause-effect
relationship between this lack of muscle and the inability to deal
effectively with executive enforcement of standards of conduct re-
mains unclear. This could be the reason why the Civil Service Com-
mission has made no effort to allocate resources to enforcement and
has failed to publish advisory opinions to achieve some type. of
uniformity. : v : .

As a result of its lengthy studies of the enforcement of financial
disclosure and standard of conduct regulation, the GAO recom-
{)nend%d the establishment of an Office of Ethics in the Executive

ranch :

An executive branch office of ethics is needed if the objec-
tive of Executive Order 11222—the maintenance of the high-
est standard of ethical conduct—is to be met. The actions
needed to achieve this objective are many and varied and
will require the continual efforts of a full-time staff tc manage

~and direct the program.

President Carter, in his May 3, 1977 message to the Congress, called
for the establishment of such an office within the Civil Scivice Com-
mission. Public financial disclosure is the first step toward a self-
monitoring ethics system. However. it is concluded that therc must
exist within the executive branch a coliesive infrastructure for the
enforcement of current statutes, executive orders, and regulations
dealing with standards of conduct. Primary responsibility for over-
seeing agency enforcement of these regulations must be given greater
priority and adequate staff vesources. In 1975, the Civil Service Com-
mission designated responsibility for overseeing the entire executive
branch conflict of interest enforcement system to only one full-time
attorney who was given the assistance of one part-time secretary. This
minimal allocation of resources is indicative of the lack of priority
given ethics enforcement in the past.

The Committee agrees with witnesses from Common Cause who
testified that, % . . a fundamentally revitalized Civil Service Com-
mission must be the basic vehicle on which to build a sound Executive
Branch ronflict of interest system.”

An Office of Ethics within the Civil Service Commission would
centralize executive branch responsibility for enforcement; provide

e A i s e
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guidance to agencies on standard procedures to ensure the collection,
review and monitoring of financial disclosure statements; issue clear
and understandable standards of conduct regulations; provide ad-
visory opinions to agencies; and develop financial disclosure forms
tailored to obtain all relevant information necessary to make conflict
of interest determinations. Perhaps, most importantly, the ethics of-
fice would also bear responsibility for conducting an ongoing program
to inform employees of those laws and regulations which govern their
conduct. )

The Committee agrees with the President that the vast majority of
federal employees have followed the highest ethical standards. The
Committee believes that to a large degree the violations which the
GAO has discovered in the course of its studies were the result of a
program which was ineffectively managed, inadequately staffed, and
subject to incoherent regulations. : '

E. TITLE V.—RESTRICTIONS ON POST-SERVICE ACTIVI-
TIES BY OFFICIALS AND EMPLOYEES OF THE EXECU-
TIVE BRANCH

The fundamental character of the men and women who serve in
Federal office is, as it should be, a matter of great importance to the
American public; and conflict of interest statutes are a reflection of
that interest and concern. Title V is a revision of 18 USC 207, one of
the major statutes on conflict of interest. It restricts the activities in
which a former Executive Branch official may become involved after
leaving federal service.

The revisions of 18 USC 207 were submitted to Congress by Presi-
dent Carter; and in consultation with Administration officials, the
Committee effected certain changes in the measure as originally sub-
mitted. The Administration concurred in those changes and supports
Title V as reported by the Committee. '

Title V of this bill has several important objectives. The restrictions
are imposed to insure government efficiency, eliminate official corrup-
tion, and promote even-handed exercise of administrative discretion.
Formey officers should not be permitted to exercise undue influence
over former colleagues, still in office, in matters pending before the
agencies; they should not be permitted to utilize information on spe-
cific cases gained during government service for their own benefit and
that of private clients. Both are forms of unfair advantage. Honest
government, and decisions made in an impartial manner, are the
obiectives of this Title.

Title V is an attempt to prevent corruption and other official mis-
conduct before it occurs, as well as penalizing it once it is uncovered.
The criminal sanctions of fine and imprisonment already in the statute
and the administrative remedy we propose to add will, we are con-
vinced, deter unlawful conduct and encourage officials to exercise a
higher degree of caution in their subsequent activities as private citi-
zens. A realistic potential for punishment and disciplinary action is
an imnortant mechanism. '

But Title V does more than establish a crime and provide for admin-
istrative discipline: it is also a general standard for what is to be con-
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sidered proper ethical conduct by former government officials. Agency
and department regulations and rules will be modeled after its con-
tents; other federal laws, such as executive orders, will reflect its
mandate. In short it is a statement of federal policy on this aspect
of conflict of interest.

18 USC 207, like other conflict of interest statutes, seeks to avoid
even the appearance of public office being used for personal or private
gain. In suriving for public confidence in the integrity of govern-
ment, it is imperative to remember that what appears to be true is
often as important as what is true. Thus government in its dealings
must make every reasonable effort to avoid even the appearance of
conflict of interest and favoritism. .

But, as with other desirable policies, it can be pressed too far. Con-
flict of interest standards must be balanced with the government’s
objective in attracting experienced and qualified persons to public
service. Both are important, and a conflicts policy cannot focus on one
to the detriment of the other, There can be no doubt that overly
stringent restrictions have a decidely adverse impact on the govern-
ment’s ability to attract and retain able and experienced persons in
federal office,

We have given those considerations very deliberate thought. Indeed,
for nearly 18 mionths, the Committee was involved in a detailed study
of federal conflict of interest questions and has issued a report dealing
with those issues this past February. We have concluded that the
revisions contained in Title V will not adversely affect the attraction
of federal office to properly motivated individuals.

However, the revisions are more stringent than existing law. We
close a major loophole in the present statute that allowed former offi-
cials to aid and assist private parties on matters in which they were
intimately involved during government service. We extend the
‘prohibition against representing private parties on matters within the
official’s former responsibility from one to two years. Finally, we pre-
vent contact on matters of business between the official and his former
agency for a period of one year to avoid the potential for, or the ap-
pearance of, undue influence over former colleagues and employees.

The more stringent requirements are justified. Today public confi-
dence in government has been weakened by a widespread conviction
that federal officials use public office for personal gain, particularly
after they leave government service. There is a sense that a “revolving
door” exists between industry and government; that federal officials
“go easy” while in office in order to reap personal gain afterward. That
in turn leads to a suspicion that personal profit was the motivation for
the appointment in the first instance. All of this is repulsive to univer-
sally held principles of public service. ) )

There is a deep public uneasiness with officials who switch sides—
who become advocates for and advisors to the outside interests they
previously supervised as government employees. After all, there are
reasons why private clients so frequently hire former officials, and the
attraction explains why some of them do so well in subsequent careers
in the private sector. Private clients know well that they are hiring
persons with special skill and knowledge of particular departments
and agencies. That is also the major reason for public concern. It is
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feared that officials may use information, influence, and access sequired
during government service at public expense, for improper and unfair
advantage in subsequent dealings with that department or agency.

Reflecting that popular concern, steps have already been taken
throughout, the government in recent months to strengthen conflict
of interest requirements. Part of that new approach specifically con-
cerns post-service activities. President Corter has informally exacted
commitments from his appointees concerning length of service with
the government and tougher restrictions on subsequent activities. Both
Houses of Congress have recently adopted new codes of conduct to
prevent actual or potential conflicts of interest. The Senate code con-
tains very specific provisions on post-service conduct and contact. For
one year, & former member may not lobby the Senate on pending
matters of business; and Senate staff members are barrved for an equal
length of time from lobbying the Senators or Committees by whom
they were employed. Therefore, it can be fairly and accurately stated
that the revisions contained in Title V are but an logical extension of
action already taken by the executive and legislative branches of our
government.

Those actions and the need-for legislative revision of existing
statutes were emphasized by the President in his recent message on
this bill to Congress:

During my campaign I promised the American people that
as President I would assure that their government is devoted
exclusively to the public interest . . . This bill will estab-
lish far-reaching safeguards against conflicts of interest and
abuse of the public trust by government officials. The bill in-
corporates the standards I have required of my own ap-
pointees, and extends their coverage to other high-ranking
officials. . . . It also parallels the unprecedented efforts the
Congress has made to strengthen ethical standards for its
members.

The President also noted :

All too often officials have come into government for a short
time and then left to accept a job in private industry, where
one of their primary responsibilities is to handle contacts
with the former employer . . . These rules reflect a balance.
They do not place unfair restrictions on the jobs former gov-
ernment officials may choose, but they will prevent the misuse
of influence acquired through public service.

‘We share that same hope—although it merits emphasis that in our
opinion, the vast majority of public office-holders have the proper mo-
tivation for public service and do not unconsicionably use that ex-
perience for personal gain in subsequent carcers. Yet it is clearly in the
public interest that reasonable and effective standards be imposed on a
former official’s dealings with the same agency of which he or she was
once employed. We believe the provisions of Title V accomplish that
objective,

There ave further justifications for the proposed revisions, First, the
sanctions contained at present in 18 USC 207 are entirely criminal in
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nature; a violator, once proven guilty in a court of law, may be sen-
tenced to federal penitentiavy or fined. Yet criminal prosecutions under
this statute ave almost unheard of. There is, it would scem, & great re-
luctance to bring a criminal indictment against a former high level
official on the basis of this statute. What that means is that the statute
has become almost unenforceable. What is needed, and what we provide
in this revision, is an adininistrative mechanism so that departments
and agencies can determine violations and then impose a meaningful
penalty on the violator. Title V contains what we believe 1s an ef-
fective administrative sanction. The former oflicial who viclates the
statute may be barred from practice or contact before his or her former
agency for a period not to exceed § years.

Finally, in making these revisions, we have been especially conscious
of the matter of clarity of language and terminology. There is, as the
Committee’s review of conflet of interest found, “too much ambiguity,
confusion, inconsistency, and obscurity” in the existing law. In this
aren, ng much as in any other, it is critical that the law be understood
in order that it be followed. We believe that our revisions reflect that
concern.

In summary, we are convinced that Title V presents a comprehensive
and satisfactory policy governing post-service activities, Former offi-
cials and employees will be prohibited for life from aiding, assisting
ov representing anyone other than the United States on matters in-
volving specific parties in which they had personal and substantial
involvement while in eftice. For a period of two years following gov-
ernment, service, former officers would also be prohibited from appear-
ing hefore or communicating with any agency or court on any matter
involving specific parties which was within theiv ofticial responsibility
during their finul year in government sevvice. Finally, for a period of
one year, a former official would not be permitted to have any contact
with his former agency or department on any matter than pending
before the ageney.

JTI. Soanacary anp Narvre or Pustie Orrrerans Inteeriry Ao

A. TITLE I—REORGANIZATION OF THE DEPARTMENT
OF JUSTICE

APPOINTMENT OF PEMPORARY SPECIAL PROSECUTOR

Title I of the legislation requires the appointment. of an independent
temporary special prosecutor for certain limited cases where the De-
partment of Justice may have a conflict or interest with respect to a
particular investigation of prosecution and, the interests of justice
would be better served if such investigntion or prosecution wuas con-
ducted by an individual outside of the Department of Justice.

Tho bill contains two standards defining when the Department has
such a conflict of interest. Ungler the first standard, the Attorney Gen-
cral must apply to a specinl division of the United States Court of Ap-
peals for the appointment of a temporary special prosecutor whenever.
after conducting a preliminary investigation, he determines that a
matter deserves further investigation or prosecution and the subject
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of such investigation i one of the following: The President, Vice
President, a cabinet member, a person in the Executive Office of the
President compensated at a level IV of the Executive Schedule or
greater; a person in the Department of Justice compensated at a level
III or greater, an Assistant Attorney General involved in criminal law
enforcement, the Director or Deputy Director of Central Intelligence,
the Commissioner of Internal Revenue, or any person who is a national
campaign manager or the chairman of any national campalgn commit-
tee seeking the election or reelection of the President. Under this stand-
ard, upon receiving and application from the Attorney General, the
court must appoint a special prosecutor and define the prosecutorial
jurisdiction. of the special prosecutor.

Under the second standard, the Attorney General must apply to
the division of the court for appointment of a temporary special
prosecutor whenever the continuation of an investigation or the out-
come of any prosecution may directly and substantially affect the
partisan pelitical or personal interests of the President, the Attorney
General, or the President’s political party. Under this standard, the
Attorney General is required to make two determinations: (1)

whether, after a preliminary investigation, an allegation of wrong-.

doing is o unsubstantiated that it does not further warrant further
investigation and (2) whether a conflict of interest exists under the
standard. Any determination which the Attorney General makes not
to_continue an investigation or prosecution because the allegations of
criminal conduct are unsubstantiated or frivolous is not reviewable by
the division of the court. However, if, following a preliminary investi-
gation, the Attorney General decides that a matter warrants further
investigation, he must then make a determination with respect to
whether nor not a conflict of interest exists. If he decides a conflict
of interest exists, he must apply for the appointment of a special
prosecutor. Should he conclude that a conflict of interest under this
standard does not exist, the Attorney General must file a memorandum
with the court explaining his reasons for that decision. The court may
review such a decision by the Attorney General, and, if the court
determines that a continuation of the investigation by the Department
of Justice would create a conflict of interest or the appearance of a
conflict of interest, the court must appoint a temporary special
prosecutor.

A special prosecutor appointed by the division of the court under
this statute has all of the authority and powers which are vested in
the Attorney General with respect to the conduct of a criminal inves-
tigation except the power to approve wiretaps. The prosecutorial
jurisdiction of a temporary special prosecutor is defined by the court
and the court retains the authority to refer new or related matters to
the special prosecutor. In addition, the special prosecutor can accept
referral from the Attorney General of additional matters which are
related to his prosecutorial jurisdiction.

A special prosecutor appointed under this statute is authorized to
report from time to time to Congress and the public on his activities,
and is authorized to advise the House of Representatives of any sub-
stantial and credible information which he receives that may con-
stitute grounds for an impeachment of a President, Vice President, o
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a Justice or judge of the United States. In any event, at the conclusion
of his duties, or upon his removal from office, a special prosecutor
must submit a detailed final report to the division of the court setting
forth a full and complete description of his work as special prosecu-
tor, including the disposition of all cases and the reasons for not
prosecuting any matter within his prosecutorial jurisdiction. The
division of the court may release to Congress or the public such
portions of the report as it deems appropriate.

A temporary special prosecutor may be removed from office only by
the Attorney General and only for extraordinary improprieties. An
action may be brought in the division of the court to challenge the
action of the Attorney General in remcving a special prosecutor. The
division of the court must cause such an action to be expedited in
every way possible.

The United States Court of Appeals for the District of Columbia
1s the court which is assigned the responsibility for the appointment
of temporary special prosecutors. Priority in assignment to the divi-
sion of the court which will make the appointments must be given to
retired circuit judges and retired justices. There is also a provision
prohibiting any judge or justice sitting on this division from sitting
on any other matter involving a temporary special prosecutor whom
that panel appointed other than an action for reinstatement should that
prosecutor be removed by the Attorney General.

With respect to any of the functions assigned to the court under
this legislation, the three-judge division of the court established by
this title is sitting as a panel of appointment making an appointment
of an officer of the United States as authorized under Setcion 2 of
article IT of the Constitution.

Title I also contains a general provision requiring the Attorney Gen-
eral to promulgate rules and regulations which will require any officer
or employee of the Department, including a U.S. attorney or a mem-
ber of his staff, to disqualify himself from participation in a particular
Investigation or prosecution if such participation may result in a per-

~ sonal, financial, or partisan political conflict of interest or the appear-
ance thereof. This applies to all Department of Justice eraployees and
cases, not just the matters requiring the appointment of a special
prosecutor.

Office of Goverranent Orimes

Title I of this legislation also establishes an Office of Government
Crimes within the Department of Justice. The Office is to be headed
by a director who shall be appeinted by the President and confirmed
by the Senate. In performing his responsibilities, the director may
report directly to the Attorney General.

An individual cannot be appointed director of the Office of Govern-
ment Crimes if that individual has, during the five years preceding
his appointment, held a high-level position in the campaign for office
of the current President or Vice President. This statutory standard
will be interpreted and applied solely by the Senate in the process of
confirination of the director.

The jurisdiction of the Office of Government Crimes includes all
criminal allegations against top level officers or employees of the fed-
eral government and jurisdiction over criminal allegations against
lower level government employees if the violation of federal law is
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related to the government work or compensation of the employee. The
jurisdiction of the Office of Government Crimes would also include
criminal violations of Federal laws relating to lobbying, conflicts of
interest, campaigns, and election to public oftice. This jurisdiction cov-
ers offenses in the above categories no matter who commits the offense.
In addition, the Office of Government Crimes is given the authority
to supervise any investigation and prosecution of criminal violations
of Federal law by any state or local government official if the alleged
crime is related to the government work or compensation of the
employee.

The Attorney General shall determine the organizational place-
ment of the Office of Government Crimes and may concurrently del-
egate a matter within the jurisdiction of that Office, with the approval
of the Director, to any other unit of the Department of Justice, in-
cluding any United States Attorney. In the event of any concurrent
delegation of jurisdiction, the director of the Office of Government
Crimes must still direct the performance of these duties.

B. Trre IL—ConcressionAL Lecal, CoUNSEL

1. SUMMARY

Title II of the Public Officials Integrity Act establishes the Office
of Congressional Legal Counsel, an office with responsibility for de-
fending Congress in litigation involving the vital interests of Con-
gress. The office will be headed by a Congressional Legal Counsel. A
bipartisan Joint Leadership Group is given general responsibility
for oversight of the activities of the Office.

The Congressional Legal Counsel and a Deputy Congressional
Legal Counsel will be appointed by the President FPro Tempore of
the Senate and the Speaker of the House of Representatives from
among recommendations submitted by the Majority and Minority
Leaders of the Senate and the House of Representatives. Appoint-
ments to these positions must be made without regard to political
affiliation and solely on the basis of fitness to perform the duties of
the position.

An appointment of a Congressional Legal Counsel or Deputy Con-
gressional Legal Counsel must be approved by a concurrent resolu-
tion of the Senate and the House of Representatives. Both the Con-
gressional Legal Counsel and Deputy Congressional Legal Counsel
will be appointed for a period which will expire at the end of the
Congress following the Congress during which the Congressional
Legal Counsel is appointed. However, Congress may, by concurrent
resolution, remove either the Congressional Legal Counsel or the
Deputy Congressional Legal Counsel before the expiration of their
term of employment.

There are three major types of litigation in which the Congressional
Legal Counsel can be authorized to represent Congress. Authority to
undertake such representation, with two exceptions, requires the con-
currence of one or both Houses cf Congress on a case-by-case basis.

The first responsibility of the Congressional Legal Counsel is to
defend Congress, a House of Congress, an office or agency of Congress,
a committee or subcommittee, or any Member, officer or employee of
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a House of Congress in a civil action in which that individual or
entity is a party defendant and in which an official Congressional ac-
tion of that individual or entity is placed in issue. The Congressional
Legal Counsel is also authorized to defend the same entities and
individuals in any court proceeding with respect to a subpena or
order directed to that individual or entity in their official capacity.
The Congressional Legal Counsel undertakes such representational
activity only at the dirvection of Congress or the appropriate House
of Congress or by a two-thirds vote of the Joint Leadership Group
and, if the representation is of an individual, with the consent of that
individual. ‘

Secondly, the Congressional Legal Counsel may be directed to inter-
vene or appear as amicus curiae on hehalf of Congress in legnl actions
in which Congress determines that the powers and responsibilities of
Congress under Article I of the Constitution are placed in issue. Inter-
vention or appearance as amicus may be authorized only by adoption
of a resolution or concurrent resolution. The Congressional Legal
Counsel is given the ongoing responsibility to monitor major cases
pending before the courts and is required to notify the Joint Leader-
ship Group of any legal actions in which he believes Congress should
intervene or appear. The Joint Leadership Group must then publish
in the Congressional Record material received from the Congressional
Legal Counsel describing the legal proceeding in which intervention
or appearance is recommended. However, any intervention or appear-
ance by the Counsel after such notice has been published must still be
authorized by a resolution or concurrent resolution.

The third major responsibility of the Congressional Legal Counsel
is to bring civil actions against an individual or corporation to enforce
a subpena or other order issned by a House of Congress, or a com-
mittee or a subcommittee authorized to issue such a subpena. or order.
This procedure does not apply to attempts to obtain information
from the executive branch. The discretion of Congress to punish con-
tempt by existing procedures—namely, to refer a contempt to the
United States attorney for criminal prosecution or to hold an individ-
ual or entity in contempt of a Flouse of Congress by bringing that
individual before the bar of the Congress—is specifically reserved.

Finally, the Counsel is authorized to represent committees in re-
quests to courts for grants of immunity. Such representation does not
need to be approved by Congress or by a House of Congress. Com-
mittees, by a two-thirds vote may approach the Counsel directly re-
questing representation. This is consistent with the procedure cur-
rently followed under the immunity statute.

The Congressional Legal Counsel is authorized to advise, consult
and cooperate with relevant agencies and offices of Congress. For ex-
ample, the Congressional Legal Counsel is divectec to assist the Con-
gressional leadership in responding to subpoenas or other requests for
withdrawal of papers in the possession of the Senate or the House of
Representatives. .

The Congressional Legal Counsel may assist individual Members,
officers or employees of Congress with regard to obtaining private
legal counsel for such individual when such individual is not repre-
sented by the Congressional Legal Counsel.
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The Congressional Legal Counsel is also directed to compile and
maintain legal research files of materials from court proceedings
which have involved the Congress. These materials will provide Con-
gress with a valuable resource center containing information with re-
spect to legal issues and legal actions involving the powers and respon-
sibilities of Congress.

2, NATURE OF CONGRESSIONAL LEGAL COUNSEL

Title II of 555, as amended, has been drafted to establish a high
quality legal office under the direct control of the Congress to repre-
sent the Congress in civil litigation of vital interest to Congress.

(1) The bill gives vitality to the constitutional doctrine of separa-
tion of powers. The independence of Congress as a co-equal branch
of government will be enhanced if Congress is represented in the courts
by full-time, professional legal counsel under its own control, whose
primary loyalty is to defend the constitutional prerogatives of the
Congress.

(2) Creation of an Office of Congressional Legal Counsel will not
and should not encourage any party, including Congress itself, to
resort to the courts to resolve 1ssues of congressional power, nor will
it impose any additional burden on the courts, Every type of legal
proceeding in which the Congressional Legal Counsel may be author-
1zed by Congress to participate is ailready pending before the courts,
except for the bringing of civil actions to enforce Congressional
subpenas. The latter are already resolved in the courts in criminal
contempt proceedings. There is no question that when Congress is
involuntarily made a party to a court proceeding, it should defend
itself vigorously. By such response, Congress may well discourage
the filing of court challenges to its constitutional power, Creation of
this office will better enable Congress to concentrate on carrying out
its constitutional responsibilties by means of legislation, appropria-
tions, oversight, and confirmations.

(8) The bill is drafted to assure that Congress will exercise firm
and continuons control over all activties of the Office. The appoint-
ment of the Counsel is made by the joint leadership and must be ap-
proved by Congress. The Counsel serves for a term of service of four
years, but may be removed at any time. Every representational activity
undertaken by the Congressional Legal Counsel must be approve? by a
concurrent resolution of Congress or by a resolution of a House of
Congress, except for representation of a Member or committee and for
service as an authorized representative of a committee in requesting
immunity for a witness. A bipartisan Joint Leadership Group is
directed to oversee all activities of the Congressional Legal Counsel
and may be a two-thirds vote authorize the Counsel to represent a
member or committee, When engaged in any representational activi-
ties, the Counsel is required to defend vigorously all Congressional
powers.

(4) The Office of Congressional Legal Counsel cannot be dom-
inated by either House of Congress to the exclusion of the other. Each
House or the part of the Joint Leadership Group from that House
has the sole prerogative of authorizing the Counsel to represent Mem-
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bers, officers, or committees of that House. One House acting alone

~ cannot authorize the counsel to take any action in the name of Con-
gress, In the event a conflict or inconsistency avises between the two
IHouses, the conflict or inconsistency must be resolved before the coun-
sel can represent cither House. ‘ o

(5) The important duties to be formed by the Office are not, with
minor exceptions, presently performed by any existing Congressional
staff. The Office will assist Congress in taking steps to avoid or an-
ticipate litigation. The cost of creating the Office should not exceed
the amount presently expended by the Justice Department in repre-
senting Congress and by Congress in retaining private counsel.

(6) The bill fully respects the ethical principles which govern law-
yer-client velationships. The Congressional Legal Counsel can be di-
rected to represent an individual Member, officer or employee of Con-
gress only with the consent of such individual. An individual who is
not represented by the Congressional Legal Counsel is authorized to
request reasonable reimbursement for the cost of retaining private
counsel. The bill includes rational and detailed procedures for the
resolution of any conflict or inconsistency between representation by

.the Counsel of any party and the carrying out of the Counsel’s duties
under the provisions of this title or the compliance with professional
standards and responsibilities.

(7) The bill enhances the ability of a Member of Congress acting as
an_individual to bring -any kind of civil action arising out of the
performance of official duties he or she might desire to bring. The
Counsel may advise, consult, and cooperate with such individual with
respect to retaining private counsel although the counsel may not rep-
resent such Member. The title preserves the ability of a Member to in-
tervene or appear as amicus curiae in a legal proceeding, even when
the Congressional Legal Counsel is already appearing on behalf of
Congress-and even if the Member is taking a different position from
that taken by the Congressional Legal Counsel. The Counsel will also
assist individual members by making relevant legal research ma-
terials available to them. -

(8) The bill specifically precludes the Congressional Legal Counsel
from defending any individual Member of Congress who has been
charged with criminal activity or from representin gany member in
gny other proceeding which is unrelated to the performance of official

uties. ' '

8

3. NATURE OF COURT E‘thORCEl\IENT OF CONGRESSIONAL SUBPENAS

Section 205 of Title IT provides a mechanism for court enforcement
of congressional subpenas, through civil. rather than criminal pro-
ceedings. Subsection (b) of the jurisdictional statute gives gnidance
to the courts on the applicable procedure in enforcing congressional
subpenas. The procedures insure that this new statute will give con-
gressional committees the power to expeditiously and effectively en-
force their subpenas.

In commencing an action under the new section 1364 of Title 28,
set forth in section 205 (f) (1) -of the bill, Congress invokes the aid
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of the court to enforce congressional subpenas and orders. Such ac-
tions will be commenced only once it is evident thut a party will not
comply with a congressional subypena or order. The court will first re-
view the validity of the subpena or order and then, when finding it
valid, issue an order to the recalcitrant party demanding compliance.
If the party remains recalcitrant, Congress or the court ieself may
initiate a proceeding to require the party to appear to show cause
why he should not be held in contempt of the court’s order to comply.
After a hearing the party may be held in contempt of the court fined
or ymprisoned until such time as compliance is forthcoming. At any
point 1n this chain of events, including after having been held in
contempt, the party may terminate his liability by complying with
the court’s order. The party, therefore carries the keys to the jail in
his own pocket and is given every incentive to comply with the court
order. TJpon compliance all sanctions against the witness are suspended.

The courts already review the validity of congressional subpenas
and orders under the two present enforcement procedures: trial before
a House of Congress and criminal contempt. When Congress imprisons
a party in the Capitol jail after a trial before a House of Congress,
the courts will.teview the validity of the congressional precedure in
a habeas corpus proceeding brought by the imprisoned party. In crim-
inal contempt cases the courts conduct trials under 2 UC. 192, eb
seq. Under this statute Congress has established contempt of Congress
as a criminal offense. In contrast a civil contempt proceeding under
section 1364 would be for contempt of the court’s order, not for con-
tempt of the Congress itself. In both cases the counrt will first deter-
mine the validity of the congressional proceeding before it will 1m-
pose & sanction on the party. Commencing a civil actlon to enforce a
subpena or order, therefore, creates no new dependence by Congress
on the courts and no new right of a court to review congressional ac-
tions. It does provide flexibility in enforcing congressional subpoenas.

The statute specifically provides that any contempt proceeding aris-
ing from a refusal of a party to obey a court order enforcing a con-
gressional subpena or order shall be a civil contempt proceeding, the
purpose of which is to secure compliance with the court order. By in-
stituting a civil enforcement action under this statute, rather than
certifying a criminal contempt of Clongress to the Justice Department,
Congress seeks to secure compliance with its subpena or order rather
than merely punish the contunacious party or deter future contempts.
Indeed, the major problem in instituting a criminal contempt of Con-
gress proceeding is that, once the initial refusal has occurred and a
eriminal contemipt proceeding has begun, the recalcitrant witness has
no incentive to comply with the subpena. A witness cannot purge him-
self of criminal contempt.

Congress is then given a. clear choice. Tf the only remedy Congress
seeks 15 compliance with its subpena or order it will institute a civil
enforcement, action. When it desires to punish a party in contempt or
deter future violations it should certify the contempt to the Justice
Department for criminal prosecution under 2 U.S.C. 192, et seq,
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C. TITLE II1L—FINANCIAL DISCLOSURE

Title I1I of the legislation is a comprehensive statute requiring full
and complete public financial disclosure by high-level officials 1n all
three branches of the Federal government. It does not in any way
regulate permissible conduct or prohibit the holding of any financial
interest.

The bill may be divided into three main portions. The first portion
defines who must file financial disclosure statements, the second speci-
fies what information must be provided, and the third provides regula-
tions for the enforcement of this statute and for public access to the
reports.

Individuals required to file reports

The individuals who must file an annual public financial disclosure
report are the President; Vice President; Member of Congress; jus-
tices and judges of the United States and the District 6f Columbia
Government; officers and employees of the executive branch classi-
fied at a grade GS-16 or greater; officers and employees of the legisla-
tive and judicial branches, compensated at a rate equal to or greater
than the rate of pay for grade GS-16; and members of a uniformed
service compensated at a rate equal to or greater than the rate of pay
for grade 0-7. In addition, candidates for federal elective office as
well as Presidential appointees subject to the advice and consent of the
Senate are required to file financial disclosure reports.

Contents of reports

The financial disclosure statements required under this statute are
uniform for all individuals and must contain the following
information :

(1) The amount and source of each item of earned income (except
honoraria) received during the previous calendar year which exceeds
$100 in amount or value.

(2) The source, amount, and the date of each honoraria received dur-
ing the preceding calendar year and an indication of which honoraria,
if any, were donated to a charitable organization.

(8) The source and category of value of each item of unearned in-
come received during the previous calendar year.

The categories of value for purposes of listing unearned income are
as follows:

(A) not more than $1,000;

(B) greater than $1,000 but not more than $2,500;
(C) greater than $2,500 but not more than $5,000;

D) greater than $5,000 but not more than $15,000;
EE) greater than $15,000 but not more than $50,000;
?F) greater than $50,000 but not more than $100,000;

G) greater than $100,000.

(4) The source, a brief description of, and the value of any gifts of
transportation, lodging, food, or entertainment aggregating $250 or
more from any one source during the previous calendar year.

(5) The source, a brief description of, and the value of all other
gifts aggregating $100 or more from any one source during the previous
calendar year unless, in an unusual case, a waiver is granted.

For purposes of reporting gifts, and gifts-in-kind, those having a
value of less than $35 need not be reported, nor is reporting required

o
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for gifts received from a relative or gifts of personal hospitality. In
addition, in aggregating gifts, an individual may deduct from the
amount of gifts received from a single source the value of gifts given
by the reporting individual to that source.

(6) The identity and category of value of each item of real prop-
erty held, directly or indirectly, during the preceding calendar year
which has a fair market value in excess of $1,000 as of the close of
such calendar year. :

(7) The identity and category of value of each item of personal
property held, directly or indirectly, during such calendar year in a
trade or business for investment or the production of income which
has a fair market value in excess of $1,000 as of the close of such cal-
endar year.

(8) The identity and category of value-of each personal liability
owed, directly or indirectly (other than to a relative), which exceeds
$2,500 at any time during such calendar year;

(9) The identity, date, and category of value of any transaction,
directly or indirectly, in securities or commodities futures during such
calendar year exceeding $1,000 (except for transactions between an
individual, and his spouse, or dependents, or donations to charitable
organizations).

(10) The identity, date, and category of value of any purchase, sale,
or exchange, directly or indirectly, of any interest in real property
if the value of the property involved exceeds $1,000 as of the date of
purchase, sale or exchange (except for transactions between an indi-
vidual, and his spouse or dependents or donations to charitable
organizations).

(11) The identity of and a description of the nature of any interest
in an option, mineral lease, copyright, or patent right held during the
previous calendar year.

(12) The identity of all positions held as an officer, director, trustee,
partner, proprietor, agent, employee, representative, or consultant of
any private or non-Federal government organization, other than posi-
tions held in religious, social, fraternal or political entities.

(13) A description of the parties to, and the terms of any contract
or agreement between the reporting individual and any person regard-
ing the individual’s employment after he leaves government service,
including a description of any agreement under which an individual
is taking a leave of absence to work for the Federal government, or any
agreement providing for the continuation of payments or benefits
from a prior employer other than the United States Government.

Government officials required to file a report under this statute
must also include in their reports the identity of any prior non-federal
government employer by whom they were paid over $5,000 in any of
the two years preceding the reporting year and must describe the na-
ture of such employment and position held.

With respect to reporting assets, liabilities and transactions under
items (6) through (10) above, the exact amount or fair market value
of each item need not be reported. It is sufficient to report which of the
following categories of value each is within:

(1) not more than $5,000;

(2) greater than $5.000 but not more than $15,000;

(8) greater than $15,000 but not more than $50,000;
(4) greater than $50,000 but not more than $100,000;
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(5) greater than $100,000 but not more than $250,000;

(6) greater than $250,000, but not more than $500,000;

(7) greater than $500,000 but not more than $1,000,000;

(8) greater than $1,000,000 but not more than $2,000,000;

9) greater than $2,000,000 but not more than $5,000,000; or
(10) greater than $5,000,000. o

"Under this statute an individual will be required to report the
financial interests of a spouse and dependents, with the exception that
exact amounts of income earned by a spouse or dependent need not
be specified. The requirement to report the financial assets, liabilities
and transactions of a spouse and dependent differs substantially from
the provision previously adopted by the Senate in the Code of Official
Conduct. Under the Code of Official Conduct, the Senate requires the
reporting ‘of only those interests of a snouse which are within the
constructive control of the reporting individual.

Filing of reports . :

This statute creates the following supervising ethics offices which
are responsible for monitoring compliance with this statute;

The office of Government, Ethics for most members of the Ex-
ecnfive Rranch; ‘ :

The President for Civil Service Commissioners and the Direc-
tor of the Office of Government Ethics;

A committee designated by the House of Representatives for
Members, officers and employees of the House of Representatives
and officers and employees of the Architect of the Capitol, the
Botanic Gardens, the Government Printing Oifice, and the
Library of Congress;

A committee designated by the Senate for Members, officers, and
employees of the Senate and officers and employees of the General
Accounting Office, the Cost Accounting Standards Board, Office
of Technology Assessment and the Office of the Attending
Physician

A committee designated by the Judicial Conference of the
United States for justices, judges, officers and employees of the
judiciary and judges of the District of Columbia.

Government officials required to file financial disclosure statements
under this legislation must report all items, except income, within
thirtv davs after assuming office and file a. full report on or before
May 15 of each year thereafier. A presidential nominee, subject to con-
firmation by the Senate, must file a financial disclosure report within
five davs of the time his nomination is transmitfed by the President.
A candidate for Federal office must file within 30 days after he be-
comes a candidate or by Mav 15, whichever is later.

ﬂiFinancial disclosure reports must be filed with the following
offices:

Officials of executive awencies, with their agency;

The President, Vice President, Executive Schedule officials and
executive branch officials who are not part of an agency must
file with the Office of (Government Ethics;

The Director of the Office of Government Ethics and Civil
Service Commissioners, with the ‘President and the Office of
Government Ethics;
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Officials of the legislative branch whose supervising ethics
officc is & committee of the Senate, with the Secretary of the
Senate ;

_ Officials of the legislative branch whose supervising ethics office
is a committee of the House of Representatives, with the Cleik of
the House;

Members, officers and employees of the Judiciary with their
supervising ethics office;

Candidates, with the supervising ethics office for the position for
which he is a candidate; and

Nominees, with the supervising ethics office for the position for
which he is nominated and with the committee considering his
nomination.

In addition, a Member of Congress is required to file a copy of his
disclosure report, as a public document, with the Secretary of State
or equivalent officer in the state which he represents. Justices and
judges must file & copy of their disclosure report with the clerk of the
court on which they sit.

The President is authorized to exempt undercover agents dealing
with intelligence activities from filing public financial reports, but
those individuals must still file a financial disclosure form with the
head of their agency.

Extensions of time up to ninety days may be granted for the filin
of financial disclosure reports. However, in the case of Presidentia
nominees, these statements must be filed prior to confirmation.
Failure to file reports or falsifying reports

Criminal penalties are established for knowing and willful falsifica-
tion of any information in a report or omission of information from a
report. Civil penalties are established or failure to file a report or omis-
sion of information from the report or inaccurate reporting of infor-
mation in the report. The supervising ethics office is required to refer
to the Attorney General the name of any individual it has reasonable
cause to believe has violated the provisions of this statute. In the case
of the President, Vice President, or any injustice or judge of the
United States, the supervising ethics office must refer this matter to the
Committee on the Judiciary of the House of Representatives.

Each report filed with the legislative or judicial branch is required
to be made available to the public within 15 days after receipt. Reports
filed with the executive agencies must be reviewed for compliance with
applicable laws and regulations and made available to the public
within 45 days. The name of the reviewing official must be noted on
the public report, his finding as to whether any conflict exists, and a
description of the action taken to correct the conflict.

A person receiving or requesting copies of fingncial disclosure re-
ports will be required to furnish his name and address, the name of
the person or organization on whose behalf he is requesting a report,
and to pay a reasonable fee to cover the costs of reproducing the docu-
ment. unless this fee is waived. A civil penalty, not to exceed $5,000,
may be assessed against any person who obtains or inspects a report
for an unlawful or commercial purpose, for use in establishing a credit
rating, or for use in a solicitation.
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Audits

Each supervising ethics office must conduct random audits of a suf-
ficient number of reports filed in order to ensure the accuracy and
completeness of the information filed in the reports. In any event, the
Comptroller General must. audit at least one report of each Member
of Congress every six years and the Office of Government, Ethics must
audit a report filed by the President, Vice President, and Civil Service
Commissioners, at least once during a term of office, and the report of
the Director of the Office of Government Ethics at least once every
four years.

D. Titte IV.—Orrice or GoverNMENT ETHICS

ESTABLISHMENT OF THE OFFICE OF GOVERNMENT ETHICS

Title IV of this statute creates an Office of Government Ethics
within the Civil Service Commission. This Office is to be headed by a
Director, appointed by the President, with the advice and consent of
the Senate. The Director of the Office of Government Ethics will have
a primary responsibility for implementing the financial disclosure
provisions of this legislation and for coordinating policies and moni-
toring enforcement of standards of conduct laws, rules, and regula-
tions for the exccutive branch.

Authority and functions

In performing his responsibilities under this statute, the Divector of
the Office of Government Fthics is subject to the general supervision
of the Civil Service Commission. His vesponsibilities include the
following:

(1) developing and recommending to the Commission, in con-
sultation with the Attorney General, rules and regulations, to be
promulgated by the Commission or the President, pertaining to
conflicts of interest and ethics, including regulations for the filing,
review, and public availability of financial disclosure statements
required under Title ITT ;

(2) developing and recommending to the Commission, in con-
sultation with the Attorney General, rules and vegulations per-
taining to the identification and resolution of conflicts of interest;

(8) monitoring and investigating compliance with the public
financial disclosure requirements by executive branch officials re-
quired to file and exccutive agency officials responsible for receiv-
ing, reviewing, and making such statements available;

%4:) establishing a system whercby each financial disclosure
statement filed, whether public or confidential, is promptly re-
viewed, is signed and dated by the reviewing official, and that a
notation is made indicating whether or not a conflict of interest

. exists and what corrective action was taken ;

(8) conducting random audits of financial disclosure reports
filed with the executive branch to determine the completeness and
accuracy of such reports;

(6) conducting a random review of at least 5 percent of the
statements filed with the executive branch to determine whether
any conflict of interest or ethical problem exists;
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(7) monitoring and investigating individual and agency com-
pliance with any additional disclosure or internal review require-
ment imposed by law or regulation;

(8) interpreting rules and regulations issned by the President
or the Commission governing conflict of interest, cthics, and the
filing of financial statements;

(9) consulting, upon request, with agency ecthics counselors
regarding the resolution of conflict of interest problems in in-
dividual cases;

(10) establishing a formal advisory opinion service to render
opinions on matters of general applicability and compile, publish,
and inake such opinions available.

(11) ordering corrective action on the part of agencies and
employees;

(12) requiring reports from agencies as the Divector deems
necessary ;

(13) assisting the Attorney General in evaluating the effective-
ness of conflict of interest laws and recommending appropriate
legislative action;

(14) evaluating, with the assistance of the Attorney General,
the need for changes in agency and Commission rules and regula-
tions governing conflict of interest;

(15) cooperating with the Attorney General in developing an
effective system for reporting allegations of violations of con-
flicts of interest laws to the Attorney General.

(16) providing information on and promoting ethical stand-
ards in the executive branch;

(17) reporting to the Civil Service Commission recommenda-
tions which shall be submitted to Congress by February 1, 1979
on which executive officials are required to file confidential dis-
closure statements and whether additional officials should he ve-
quired to file public financial disclesure reports; and

(18) reporting annually to the President and the Congress on
the activities of the Office, the effectiveness of the executive branch
system for prevention of conflicts of interest, and recommenda-
tions in applicable laws.

E. TITLE V: RESTRICTIONS ON POST-SERVICE ACTIV-
ITIES BY OFFICIALS AND EMPLOYEES OF THE EX-
ECUTIVE BRANCH

1. SUMMARY

Title V is a revision of 18 USC 207, which is the major statute con-
cerning restrictions on post service activities by officials and employees
of the Executive Branch. It covers, unless otherwise noted, all officials
and employecs of the Executive Branch and of the District of Colum-
bia, including special government employees and the independent agen-
cies. The statute as proposed contains four major subsections.

Subsections (a) and (b) establish restrictions based upon the degree
of personal knowledge and association a former official or employee
had with a particular matter: a lifetime bar for certain matters in
which the official participated personally and substantially while in



48

office; and a two year ban for certain matters under the officer’s official
responsibility during the last year of government service. The length
of those prohibitions are unchanged from present law, except ror
increasing the “official responsibility” prohibition from one to two
years. The more intimate and extensive the involvement of the official,
tho greater the restriction is on the official’s later involvement in
those matters, atter leaving government service, on behalf of private
parties. For a period of one year, subsection (¢) prohibiis a former
ofticer or employee from contacting his former department or agency
on matters of business pending before that department or agency,
regardless of the nature of that proceeding or the degree of association
the official had with that matter. Subsection (d) is unchanged in sub-
stance from. the present law. Title V also contains criminal sanctions,
and a provision allowing an administrative remedy, for violations of
its provisions.

Subsection (@)

The prohibition in subsection (a) is permanent in nature: a former
official 1s barred for life from acting in matters in which he was per-
sonally and substantially involved at any time during his government
service. On those matters, the former ofticial cannot aid, assist or rep-
resent any private party in connection with a court, department or
agency proceeding in which the government has a direct and sub-
stantial interest. In addition to barring actual contact with a court or
agency, this provision also prohibits a former official from informally
alding or assisting or consulting on matters he personally considered
while in oftice. However subsection (a) does not extend to every matter
the official personally considered while in office: only those involving
specific parties are included. Therefore general rule-making, formula-
tion of general policy or standards, other similar administrative mat-
ters, and legislative activities—none of which typically involve specific
parties—are not within the ambit of this prohibition. In addition to
subsequent practice by a lawyer on behalf of clients, subsection
(a) is intended to include consultants and expert witnesses, and
self-representation. :

Subsection (b)

Subsection (b) covers a much broader range of matters than sub-
section (), but for a shorter period of time. For a period of two years
after leaving office, a former official cannot be involved in matters that
were under his official responsibility during his final year of service
with a particular agency or department. Unlike subsection (a), sub-
section (b) allows a former official to aid and assist private parties on
such matters; provided he does not participate in an agency or court
proceeding, or attempt to influence through written or oral commu-
nication, an agency or court on matters covered by this provision. Also
the subsection (b) prohibition applies only to matters involving spe-
cific parties. As such, it does not include general rule-making, formula-
tion of general policy or standards, other similar administrative
matters, and legislative activities. In that regard, it is the same as
subsection (a). In addition to subsequent practice by a lawyer, sub-
sedtion (b) also includes consultants and expert witnesses, and self-
representation.
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Subsection (o)

Subsection (c) is new. It provides for what we consider to be a rea-
sonable “cooling off” period between the time an officer or employee
leaves office and when they reappear before the same agency or de-
partment on behalf of private clients or themselves. Subsection (c)
states that, for a period of one year following termination of govern-
ment service, a former top-level official shall have no contact with his
former agency or department on any matter—new or old—then pend-
ing before that agency or department. The former official is free to
ald and assist and consult on matters covered by subsection (c), as long
as there is no contact by the former official with his former agency.
(Provided, of course, that there is no violation of 18 USC 207 (a) as
we propose to amend it.) Also it does not apply to legislative activiti-
ties by former officials. Finally subsection (c¢) excludes contact con-
cerning matters of a personal and individual nature, such as personal
income taxes and pension benefits,

Subsection (c) also authorizes the director of the Office of Govern-
ment Ethics of the Civil Service Commission to classify department
agencies and bureaus, exercising functions wholly distinct and sepa-
rate from the rest of the department, as a separate department for the
purposes of the one year “no contact” ban. '
Sanctions, waivers and partners of current officials

Title V restates the criminal sanctions contained at present in 18
USC 207. In adition, Title V establishes a new administrative dis-
ciplinary remedy for violations of the statute. If a violation is deter-
mined after due process, a department or agency head may prohibit the
violator from making any appearance or attendance before said de-
partment or agency for a period not to exceed five years.

All of the provisions contained in subsections (2), (b) and (c¢) may
be waived, but only for persons of “outstanding scientific or techno-
logical qualifications” and only if the exemption is in connection with
a matter in a “scientific or technological field.” That provision is un-
changed from the present law. :

Application and effective date

The provisions of Title V will take effect upon adoption. All af- -
fected officers or employees who are in office or employed on the effec-
tive date or thereafter will be subject to the provisions of this Title.
Former officers or employees who have left government service prior
to the effective date of this Title shall be subject to the former pro-
visions of 18 USC 207.

IV—History oF LEGISLATION

At the end of the 93rd Congress, Senator Sam J. Ervin, Jr. intro-
duced S. 4227 on December 11, 1974. This bill embodied the legislative
recommendations of the Senate Select Committee on Presidential
Campaign Activities. An identical bill, S. 495, the Watergate Reorga-
nization and Reform Act, was introduced in the 94th Congress by
Senator Abe Ribicoff on January 30, 1975. S. 495, as introduced,
established an Office of Public Attorney and created an Office of Con-
gressional Legal Counsel.
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The Committee on Government Operations held seven days of public

hearings on 8. 495 and related legislation during the 94th Congress
- (Fuly 29, 80, and 31, and December 3, 4, and 8, 1975, and March 11,
1976). During its consideration of S. 495, the Committee heard testi-
mony from 17 witnesses and received written evaluations of the legis-
lation from 17 distinguished members of the American legal and aca-
demic communities, in addition to the comments of a number of federal
agencies.

On April 9, 1976 the Committee unanimously approved S. 495, as
amended, and reported it to the Senate. The amended bill contained
three titles. Title I established provisions for the appointment of a
special prosecutor for cases involving high-level executive branch
officials and created a Division of Government Crimes in the Justice
Department to handle matters velated to official corruption of govern-
ment officials. Title IT created an Office of Congressiciial Legal Coun-
sel and Title ITT required the public disclosure of the financial inter-
ests of high-ranking officials in all three branches of the Federal
government.

Title I of S. 495 was rereferred to the Judiciary Committee which
held one day of public hearings on May 26, 1976 and was discharged
from further consideration of the bill on June 15, 1976. S. 495 was
debated in the Senate on July 19, 20, and 21, 1976. On the floor, Title
I was substantially amended to provide for a permanent special
prosecutor. Titles 1 and IT remained unchanged. S. 495, as amended,
was adopted by a vote of 91-5 on July 21, 1976.

Two bills similar to Titles I and III of S. 495, H.R. 15634 and
H.R. 3249, were favorably reported by subcommittees of the House
Judiciary Committee on September 17 and 23 respectively. However,
the House of Representatives was unable to take final action on these
bills in the short time remaining before adjournment sine die.

S. 555, incorporating many of the provisions of S. 495, was intro-
duced on February 1, 1977, by Senators Ribicoff and Percy and pres-
ently has 24 cosponsors. At the time of introduction, the bill contained
two titles; the first established procedures for the appointment of tem-
porary special prosecutors and created an Office of Government
Crimes in the Department of Justice, while the second title created an
Office of Congressional Legal Counsel. On April 25, 1977, Senators
Ribicoff and Percy introduced Senate Amendment 218 to S. 555 which
established financial disclosure requirements for high-level officials
in the three branches of government. On May 2, 1977, in a message to
Congress, the President proposed (1) similar fingneial disclosure re-
quirements for executive branch employees, (2} the establishment of
an Office of Government Ethics within the Civil Service Commission
and (3) more stringent restrictions on post employment activities of
executive branch employees. The Administration’s bill, S. 1446, was
introduced by Senator Ribicoft on May 3, 1977 and public hearings
were held on S. 555, Senate Amendment 218, S. 1446, and other related
legislation on May 3, 4, and 5. The Committee heard testimony from
10 witnesses. The following is a list, in order of appearance, of those
who testified before the Committee :

Senator Lowell Weicker (Republican of Connecticut)
John M. Harmon, Acting Assistant Attorney General, Office of
Legal Counsel, Department of Justice
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Professor Livingston Hall, Chairman, American Bar Association,
Special Committee to Study Federal Law Enforcement
Agencies

Professor Herbert S. Miller, Member, American Bar Associa-
tion, Special Committee to Study Federal Law Enforcement
Agencies :

Fred Wertheimer, Vice President for Operations, Common Cause

Ehner B. Staats, Comptroller General of the United States

John Moore, President and Chairman of the Board, Export-
Import Bank of the United States

Alan K. Campbell, Chairman, Civil Service Commission

Edward Tamm, Chairman of the Review Committee, The Judieial
Conference of the United States

Jack Nard, U.S. Citizen, Pittsburgh, Pennsylvania

In addition, written statements were rveceived from the following
individuals and organizations:

Senator James Abourezk (Democrat of South Dakota)

Senator Clifford Case (Republican of New Jersey)

Kenneth T. Baylock, National President, American Federation of
Government Employees :

At these hearings, the Department of Justice supported both the
provisicns of Title I establishing a mechanism for the appointment of
Congressional Legal Counsel.

The Commitee on Governmental Affairs met on May 12, 1977 and,
by a unanimous vote, approved S. 555, as amended, and ordered it re-
ported to the Senate. :

SEeTION-BY-SECTION ANALYSIS
A TITLE I—AMENDMENTS TO TITLE 28 U.S.C.
SPECIAL PROSECUTOR

Section 101(a) of title I contains a new chapter, Chapter 39, to be
added to title 28 of the United States Code. The new chapter 39 is
entitled “Special Prosecutor”. '

Chapter 39 provides two different methods for determining when
a special prosecutor should be appointed. The first, contained in section
591 and subsections (a) (b) and (¢) of section 592 requires the appoint-
ment of a special prosecutor when nonfrivolous allegations are re-
ceived by the Department of Justice against any individual holding
certain named high-level positions in the government. The second
method for determining whether the appointment of a special prose-
cutor is required is described in subsection 592 (e) which requires such
an appointment whenever the continuation of any prosecution or the
outcome thereof may dirvectly and substantially affect the partisan
political or personal interest of the President, the Attorney General
or the interests of the President’s political party. These provisions will
be discussed in the order they appear in chapter 39.

SEGTION 591—APPLICABILITY OF PROVISTONS OF TIIIS CLIATTER

Subsection (a) of section 591 directs the Attorney General to con-
duct an investigation pursuant to the provisions of this new cliapter
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39 whenéver the Attorney General receives specific information that
any of the persons described in sabsection (b) of this section may
have violated any Federal criminal law other than a petty offense.
The term “specific information” is used so that the provisions of this
chapter will not apply to a generalized allegation of wrongdoing
which contains no specific factual support. For example, if the At-
torney General receives a letter saying that a particular member of
the President’s cabinet is a “crook”, but the letter provides no further
information or factual support regarding alleged criminal activity,
such & letter would not constitute specific information and the At-
torney General would therefore not be required to take any action
under this chapter. '

The reference to “any Federal criminal law?” is intended to cover
any of the laws whick are under the jurisdiction of the Department ot
Justice, United States Attorney’s and any other Federal Jaw enforce-
ment authorities. A narrow exception is made for petty offenses. In
using the term petty offense the Committee intended to use the term
as it 1s defined in section 1 of title 18 of the United States Code. In that
statute, a petty offense is defined as a misdemeanor, a penalty for which
does not, exceed imprisonment, for a period of six months or a fine of
not more than $300 or both. It was the feeling of the Conimittee that
the special apparatus for the appointment of a special prosecutor
should not be invoked with regard to the type of minor violations
which are punishable as petty offenses.

Subsection (b) of section 591 describes the persons zeferred to in
subsection (a). It is specific information with respect to a potential
violation of any Federal criminal law other than a petty offense by
the individuals holding these named positions which requires the
Attorney General to follow the procedures outlined by this chapter.
Paragraph (1) states that an individual holding the position of
President or Vice President is covered by subsection (b). Paragraph
(2) states that any individual serving in a position listed in the sec-
tion 5312 of title 5 of the United States Code is covered by subsection
(b). Section 5312 of title 5 describes positions classified at Level I
of the Exceutive Schedule, which generally includes positions of
cabinet rank,

Paragraph (3) states that any individual working in the Executive
Oftice of the President and compensated at a rate not less than the rate
provided for Level IV of the Executive Schedule under section 5315
of title 5 of the United States Code is covered by subsection (b).
This covers the top assistants to the President who are not listed in
the sections of title 5 which describe the named positions compen-
sated at levels I, II, IIT or IV of the Executive Schedule. However,
the President is given the statutory authority to employ and com-
pensate a certain number of individuals in the Executive Office of the
President at Executive Schedule level IV or above. This provision
covers those individuals, ;

Paragraph (4) states that subsection (b) covers any individual
working in the Department of Justice and compensated at & rate not
less than the rate provided for Level ITI of the Exccutive Schedule
under section 5314 of title 5 and any Assistant Attorney General
involved in criminal law enforcement. Paragraph (4) also covers
the Director of Central Intelligence, the Deputy Director of Central
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Intelligence and the Commissioner of Internal Revenue. The indi-
viduals working in the Department of Justice and classified at level
III of the Executive Schedule or above include the Deputy Attorney
General, the Solicitor General of the United States, the Director of
the Federal Bureau of Investigation and the Administrator of Law
Enforcement Assistance. The Assistant Attorney Generals involved
in criminal law enforcement at the present time would include the
Assistant Attorney Generals in charge of the Criminal Division, the
Antitrust Division, the Tax Division and the Civil Rights Division of
the Department of Justice.

All of the above named or covered individuals are those which the
Committe felt, were closest to the Attorney General and the President
and would, therefore, present the most serious conflict of interest of
an institutional nature if the Department of Justice were to have to
investigate and prosecute serious criminal allegations against any of
these individuals.

Paragraph (5) states that the bill also covers any individual who
held any office or position described in any of paragraphs (1) through
(4) of subsection (b) during the term of the President in office on
the date the Attorney General receives the information under sub-
section (a), or during the period the President immediately preceding
such an incumbent President held office, if such preceding President
was of the same political party as the incumbent President.

Finally, Paragraph (6) states that the bill also covers a national
campaign manager or a chairman of any national campaign committee
seeking the election or reelection of the President. An individual is
only covered by this paragraph if the individual is then serving as a
national campaign manager or chairman of any national campaign
committee seeking the election or re-election of the President. (How-
c¢ver, subsection 592 (e) described below might require the appointment
of a special prosecutor with regard to a former campaign manager or
national chairman.) There are few individuals who are as important
to an incumbent President running for re-election or a serious candi-
date for President than that individual’s campaign manager or the
chairman of any of his national campaign committee of his or of his
party. Thus, the potential for a conflict of interest or the appearance
thereof if the Department of Justice, under the controi and super-
vision of an incumbent President of either party, handles an investi-
gation of such an individual during an election period justifies the use
of the special prosecutor mechanism. .

SECTION 592—APPLICATION FOR APPOINTMENT OF A SPECIAL PROSECUTOR

Subsection (a) of section 592 directs the Attorney Gencral, upon
receiving specific information that any of the individuals described
in section 591(b) may have violated any Federal criminal law other
than a petty offense, to conduct such preliminary investigation of the
matter as the Attorney General deems apprepriate. The Attorney
General is given a period not to exceed 90 days to conduct such a pre-
liminary investigation (or 120 days in the case of an extension) but
there is no requirement that the Attorney General use that entire time
period. A “preliminary investigation” 1s the type of initial investi-
gation which is conducted to determine whether a case warrants fur-
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ther investigation. A preliminary investigation might involve contact-
ing the complainant and checking out certain facts mentioned or
alluded to in the allegations of criminal conduct.

Subsection (a) attempts to give the Attorney General the time and
the latitude to conduct whatever kind of preliminary investigation he
deems appropriate to weed out the frivolous cases from those cases of
some substance. At the point when it is decided that a more complete
investigation is requireg, such as involving the subpoening of docu-
ments, the preliminary investigation stage has been completed.

The purpose of allowing the Justice Department to conduct a
preliminary investigation is to allow an opportunity for frivolous or
totally groundless allegations to be weeded out. The Committee does
not expect a special prosecutor to be appointed whenever a single
note or telephone call is received suggesting that a high-ranking of-
ficial is a “crook”, A mechanism is needed to enable the Justice Depart-
ment to weed out the totally unsubstantiated allegations—if the bill
did not provide such a mechanism, special prosecutors might be ap-
pointed needlessly on many occasions. On the other hand, as soon as
there is any indication whatsoever tiut the allegations involving a
high level official may be serious or lLiave any potential chance of sub-
stantiation, a special prosecutor should be appointed to take over
the investigation. The mechanism of the preliminary investigation,
which this section provides, is designed for this purpose.

Subsection (a) provides that the Attorney General, upon notifying
in writing the division of the court specified in section 593(a) of
chapter 39, (hereinafter referred to as the “division of the court”)
of the need for additional time to complete a preliminary investi-
gation and the reasons why additional time is needed, will have 30
additional days—that is a total of 120 days—to complete the pre-
liminary investigation,

The statute contains a time limit on the period permitted for a
preliminary investigation because the Committee did not want seri-
ous allegations of criminal wrongdoing against individuals described
in subsection 591(b) to remain in the Department of Justice and not
be referred to the court for the appointment of a temporary special
prosecutor simply because the Department had not even begun to
conduct an investigation of the matter. Similarly, the Committee did
not want the Department of Justice to conduct the full investigation
of serious criminal allegations against the individuals described in
subsection (b) of section 591 since the premise of the statute is that
there is an institutional conflict of interest for the Department of
Justice to conduct the investigation and prosecution of such cases.
Therefore, such matters should be referred to the court for the ap-
pointment of a special prosecutor as soon as a preliminary investi-
gation has indicated that the matter warrants further investigation
and prosecntion,

Tt should also be noted that the Attorney General is not authorized
to conduct whatever investigation the Attorney General can fit into a
90 or 120 day period. The Attorney General does not have the author-
ity to conduct a full investigation, including calling witnesses before
a grand jury, during the period provided for a preliminary investi-
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gation nor does he have the authority to enter into a plea bargaining
agreement. As soon as the Attorney General is satisfied that a matter
justifies further investigation, then the purpose of a preliminary
investigation has been completed and the matter should be immediately
referred to the court for the appointment of a special prosecutor.

Subsection (b) states that if the Attorney General, upon com-
pletion of the preliminary investigation, finds that the matter un-
der investigation is so unsubstantiated that no further investiga-
tion or prosecution is warranted, the Attorney General is directed
to so notify the division of the court. Once the division of the court
is so notified, the division of the court has no power to appoint a
special prosecutor.

This subsection is intended to apply to those cases which, after a
preliminary investigation, the Attorney General is able to say are
frivolous. There may be cases which cannot be substantiated to the
degree necessary to obtain an indictment after a preliminary investi-
gation but with respect to which there is some factual information
which justifies further investigation to see if a sufficient case for indict-
ment can be obtained. Such a case would not properly fall within this
subsection, The Committee has been informed that the vast majority
of allegations of criminal wrongdoing against high-level officials
received by the Department of Justice are allegations which on their
face, or after very little investigation, are clearly frivolous. For
example, if someone charges that a cabinet secretary took a bribe on
July 1, 1976 in New Orleans and it can be quickly established that the
secretary was in Albany, New York on that day and that the person
making the allegation has a known history of mental disorder, the
allegation is clearly frivolous and warrants a finding by the Attorney
General that it is so unsubstantiated that no investigation or prosecu-
tion is warranted. It is worth repeating that the finding under sub-
section (b) made by the Attorney General is not a finding as to whether
or not an indictment should be returned. It is simply a finding, at an
initial stage of an investigation of allegations of criminal wrong-
doing, as to whether the allegations and information which have been
accumulated in the course of the preliminary investigation provide
no substantiation, or so little substantiation of the alleged violations
or criminal law, that the matter should be dropped and no further
Investigation or prosecution by the Department of Justice or anybody
else is warranted.

Upon making the finding under paragraph (1) of subsection (b)
described above, the Attorney General is required under paragraph
(2) of that subsection to notify the division of the court of his
decision by filing a memorandum with the court containing a summary
of the information received and a summary of the results of any
preliminary investigation. The term “summary” was used in this
paragraph so that the Attorney General would not have to file with
the court all of the raw investigative files or the total work product of
the Federal Bureau of Investigation or the Department of Justice
attorneys. Obviously, the degree of detail of the summary filed will
depend on the type of case involved. The memorandum in the case of
a crank letter might simply consist of a memorandum, with a copy
of the letter attached, which memorandum states that the writer of
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the letter had a known history of mental disorder ahd that the Depart-
ment was able to verify by interviews with three named reliable wit-
nesses that the subject of the allegations was not in the geographical
vicinity of the alleged crime on the date the crime was alleged to have
taken place. In every instance, however, the memorandum filed with
the court should contain a summary detailed enough so that the court
knows the essence of the information or allegations received by the
Department concerning possible criminal conduct, and a detailed
enough summary of the results of any preliminary investigation so
that the court can determine what efforts the Department made to
determine the truth of the allegations and what efforts the Depart-
ment made to uncover additional evidence with respect to the matter.
The court, of course, has the power to make such memorandum or
summary public if it decides at the appropriate time that it would be
proper and useful to do so.

Paragraph (3) of subsection (b) states that the memorandum filed
by the Attorney General under subsection (b) cannot be revealeg to
any individual outside the court or the Department of Justice with-
out leave of the division of the court.

Paragraph (1) of subsection 592(c) provides for the procedure
which the Attorney General must follow if, upon completion of the
preliminary investigation, he finds that a matter warrants further
investigation or prosecution. Paragraph (1) also applies in the event
that 90 days (120 days in the case of an extension) elapse from the
receipt of the information by the Department without a determination
by the Attorney General (under subsection (b)) that the matter is
so unsubstantiated as not to warrant further investigation or prosecu-
tion. In either of the situations described immediately above, the
Attorney General is required to apply to the division of the court for
the appointment of a special prosecutor. .

Paragraph (2) of subsection (c) states that the application for th
appointment of a special prosecutor must contain sufficient informa-
tion to enable the division of the court to select a special prosecutor
and to define the special prosecutor’s prosecutorial jurisdiction. This
chapter provides for court appointment of a temporary special pro-
secutor in order to have the maximum degree of independence and
public confidence in the investigation conducted by that special pros-
ecutor. However, the Committee recognizes that in many cases the
Attorney General might have suggestions as to the names of individ-
uals who would make good special prosecutors, which information
would be of assistance to the division of the court. Similarly, a very
important part of the responsibility of the division of the court is
{5 define the prosecutorial jurisdiction of the special prosecutor. The
prosecutorial jurisdiction of the special prosecutor is one of the most
important devices for the control of the special prosecutor
and the accountability of such a special prosecutor. The pros-
ecutorial jurisdiction can only be properly defined if the Attorney
General provides complete and detailed information to the court about
the true nature of the allegations of criminal wrongdoing, any re-
lated criminal investigation which are presently being conducted by
the Department, and any information or leads coilected as a result
of the preliminary investigation which would indicate the potential
that further investigation will involve additional related matters.

[P
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As with regard to the memorandum to the court required under sub-
section (b), paragrapl (3) of subsection (¢) vequires that the applica-
tion to the court for the appointment of special prosecutor may not be
revealed to any individuat outside the court or the Department ox
Justice without leave of the division of the court.

Subsection (d) of section 592 makes it clear that the Attornéy Gen-
eral's responsibilities under this chapter are not completed upon the
submission of a memorandum under subsection (b) of this section to
the court starting that a matter is so unsubstantiated that it does not
warrant further investigation or prosecution.

Paragraph (1) of subsection (d) states that if, after the filing of
a memorandun under subsection (b), the Attorney General receives
additional specific information about the matier to which the memo-
randum related; and if the Attorney General determines, after such
additional investigations as the Attorney General deems appropriate
that such information warrants further investigation and prosecution,
then the Attorney General has the responsibiiity to apply to the di-
vision of the court for the appointment of a special prosecutor. The At-
torney General is directed to make such an application not later than
90 days after receiving the additional information mentioned above.
Thus, the Attorney General’s responsibility with respect to criminal
allegations received involving an individual described in subsection
591(b) is a continuing one. .

As 1n the case of preliminary investigation conducted under sub-
section (a), the additional investigation conducted under subsection
(d) should be of the type conducted in the course of a preliminary in-
vestigation. The source of the additional information can be checked
and other inquiries by the FBI and others can be made to attempt to
substantiate the initial allegations based on the additional specific in-
formation received and whatever other information can be collected in
the course of such additional investigation. However, it is not the in-
tent of the Committee that the Attorney General will use the time and
authority granted under subsection (d) to circumvent the purpose of
this chapter by conducting any investigation of the allegations beyond
the type of investigation nermally undertaken in a preliminary in-
vestigation. It would clearly be contrary to the intent of this chapter
if the Department of Justice were to subpoena witnesses before a
grand jury, grant immunity to witnesses, seek indictments or enter into
plea bargaining agreements with respect to matters covered by subsec-
tion (d). The Attorney General’s responsibility which is under sub-
section (d) is to conduct whatever additional preliminary investiga-
tion justified.

Paragraph (2) of subsection (d) states that each application for the
appointment of a special prosecutor made under subsection (d) must
contain sufficient information to enable the division of the court to
select a special prosecutor and to define that special prosecutor’s prose-
cutorial jurisdiction. This paragraph is identical to paragraph (2) of
subsection (c).

Paragraph (3) of subsection (d) which is identical to paragraph
(3) of subsection (c), states that such an application may not be
revealed to any individual outside the court or the Department of Jus-
tice without leave of the division of the court, This provision requiring
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the confidentiality of such an application unless the court directs other-
wise is crucial to the general scheme of this chapter. The Committee
desires to ensure that all but the frivilous allegations of a criminal
conduct are handled by an individual who does not have a contflict of
interest or the appearance thereof. However, the Committee is very
cognizant of the rights of the criminal defendant. Just because a per-
son holds a high-level position does not justify making unsubstan-
tiated allegations of criminal conduct public, not does it justify pub-
licly announcing the initiation of a criminal investigation at a very
early stage of that investigation. The Committee believes that there
will be many situations in which a temporary special prosecutor will
be appointed under this chapter when the public is not at all aware
that a criminal investigation is underway. This is as it should be. It
should be possible for the special prosecutor to take over such investi-
gation, and to conclude after appropriate further investigation that
the matter does not warrant further investigation or prosecution. At
that stage, the temporary special prosecutor would make his final re-
port as required by subsection 595(b) and the office of the temporary
special prosecutor would no longer exist. It is conceivable that this
whole process could take place without the public even knowing that
there were serious allegations against such a high-level official. There,
of course, will be other situations where the public will be aware of the
allegations of criminal wrongdoing and there will be a great deal of
public attention centered on whether a special prosecutor will be ap-
pointed, who that special prosecutor will be, and what the jurisdiction
-of that special prosecutor will be. In such cases, there does not appear
to be any purpose to keeping the fact that application for a special
prosecutor has been made confidential, although there may still be
justification for keeping the contents of an application for a special
prosecutor under this subsection confidential because of unsubstan-
tiated allegations and other information which may be contained in
the application for appointment. The Committee felt that it was ap-
propriate for such decisions as to what should and should not be made
public to be made by the divsion of the court.

Up to this point, this chapter has identified certain positions, the
holders of which have such a relationship to the Attorney General and
the President that there is a conflict of interest or the appearance
thereof if the Department of Justice conducts a criminal investigation
of an individual occupying any of these identified positions. The posi-
tions involved are described in subsection 591 (b). If, after a prelimi-
nary investigation, the Attorney General finds that the information
in the possession of the Department of Justice is substantiated enough
to warrant further investigation or prosecution, the Attorney General
has no choice but to apply for the appointment by the court of a special
prosecutor. However, the Committee was certainly aware that there
can be situations not covered by section 591 which present just as
serious a conflict of interest or the appearance thereof as do the situa-
tions involving the holders of the positions described in section 591 (b).
It simply is not possible to identify every such potential conflict of
interest by listing certain high-level government positions.

However, there are other situations which justify the appointment
of a temporary special prosecutor which do not fit within the outline
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of section 591. For example, the investigation of the break-in at the
Democratic National Committee Headquarters in June of 1972 would
not have required the appointment of a special prosecutor under sec-
tion 591 since the individuals initially arrested in that case did not
hold any of the positions described in subsection 591(b{. However,
very soon after the initiation of that investigation, it was clear that the
President’s National Campaign Committee, and employees thereof,
were the subject of allegations tying that Campaign Committee to the
burglary. Clearly, any such criminal investigations within 5 months of
a Presidential election would be of great concern to a President up for
reelection, and an investigation of those allegations by the Department
of Justice which is under the control of that President presents at the
least an appearance of a conflict of interest. Similarly, a President may
be greatly concerned with the outcome of a criminal investigation, and
the outcome of a criminal investigation may have more impact on the
President’s political future, if the allegations of criminal wrongdoing
involve a close personal friend or attorney, such as Herbert Kalmbach
during the Nixon Presidency. For these reasons, the Committee felt
that all the situations where a temporary special prosecutor is justified
could not be specified simply by identifying certain high-level posi-
tions in the incumbent Admimstration. For that reason, subsection
(e) establishes a procedure for the appointment of a temporary special
prosecutor in certain other situations.

Paragraph (1) of subsection (e) states that, for the purpose of sec-
tion 592, a conflict of interest or the appearance thereof is deemed to
exist whenever the continuation of an investigation, or the outcome
thereof, may directly and substantially affect the partisan political or
personal interests of the President, the Attorney General or the inter-
ests of the President’s political party. The paragraphs which follow in
subsection (e) provide a procedure for the appointment of a tempo-
rary special prosecutor in situations where such a conflict of interest
exists and the allegations or information which are the basis of the in-
vestigation are not so unsubstantiated that no further investigation
or prosecution is warranted. .

In drafting the standard in paragraph (1) of subsection (3) for
when a conflict of interest or the appearance thereof is deemed to
exist, the Committee was aware that the standard is much narrower
than traditional conflict of interest standards. The Committee did not
intend to state that a conflict of interest or the appearance thereof does
not exist if a particular case does not meet this standard. However, it
was the Committee’s view that in such a situation, personal recusal by
the President and by the Attorney General, and possibly even by other
administration efficials dirvectly involved in the matter or personally
associated with the person who is the subject in the investigation,
would create a situation where the Department of Justice could con-
tinue to conduct the investigation without there being a conflict of
interest or the appearance thereof. The conflict, of interest standard de-
fined in paragraph (1) was intended to deal with institutional conflicts
of interest : that is, those cases where the conflict of interest or the ap-
pearance thercof is of a nature that the recusal of one individual or
another is not sufficient to remove at least the appearance of the con-
flict of interest.
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The standard contained in paragraph (1) is very narrow because
the use of the terms “directly and substantially affect” eliminate the
possibility that any matter which may tangentially affect the inter-
ests of the President or the Attorney General or the interests of the
President’s political party would be covered by this standard. The
Committee does not intend that anything that involves a Republican
or Democrat would meet the standard under paragraph (1). Lhe Com-
mittee considers that only matters which involve the reputation and
conduct of the national political party of the President, or of an in-
dividual so important in that political party that investigation or
prosecution of the individual could have an impact on the President
or the political party’s fortunes. For example, just because a Con-
gressman of the same party as the President is indicted on & criminal
charge does not mean that this standard has been met. However, if
that Congressman happens to be the majority or minority leader and,
therefore, the person responsible for implementing or concurring in
the President’s policies in the particular House of Congress, absent
other special circumstances, the standard set forth in paragraph (1)
would be satisfied and a conflict of interest or the appearance thereof
would exist.

In contrast to the very narrow language contained in the operative
part of the standard set forth in paragraph 1, that is, “directly and
substantially affect,” “a conflict of interest or the appearance thereof
1s deemed to exist whenever the continuation of an investigation or the
outcome thereof may directly and substantially affect . . .”. The Com-
mittee felt that the operative standard for when a conflict of interest
existed should be drawn very narrowly ; however, if the Attorney Gen-
eral determines that such a conflict of intevest may exist, the Commit-
tee feels that that is enough to justify the appointment of a special
prosecutor. In a matter as important as the institutional conflicts of
interest described above like this, even when there is some doubt, it
is best to avoid even the appearance of the conflict of interest and
appoint a temporary special prosecutor.

In determining whether a conflict of interest exists under the stand-
ard set forth in paragraph (1) of section 592(e), a significant con-
sideration is whether the interests of the Attorney General, the Presi-
dent, or the President’s political party may be so dirvectly and
substantially affected by an investigation that the impartiality or pro-
priety of the Department of Justice’s continuing to conduct such an
investigation would be adversely affected. There are some cases that
involve the interests of the Attorney General, such as & criminal anti-
trust case involving the officers of a company in which the Attorney
General holds a large amount of stock, where personal recusal by the
Attorney General is sufficient; there is no need to disqualify the entire
Department. However, in a case where a close political associate of
the Attorney General is involved, an investigation of that case by
the Department. would call into serious question the impartiality of
the Department and the propriety of the Department conducting
such a case.

Paragraph (2) of subsection (e) states that whenever it reasonably
appears that a conflict of interest, as defined in paragraph (1), exists
with respect to an investigation of specific information that an indi-




61

vidual may have violated any Federal criminal law other than a petty
offense, the Attorney General is required to conduct a preliminary in-
vestigation as is required by subsection (a). Frivolous allegations of
conflict of interest do not trigger the procedures in this subsection and
muy be discarded (for the purposes of this chapter) by the Attorney
General. The Attorney General has 90 days to conduct the prelim-
inary investigation, but he can apply for an automatic 30-day exten-
sion of that time period if needed according to the procedures set forth
in subsection (a).

Paragraph (3) of subsection (ef sets forth the responsibility of the
Attorney General upon the completion of the preliminary investiga-
tion undertaken pursuant to paragraph (2). Clause (A.) of paragraph
(8) states that 1f the Attorncy General finds that the matter is so
unsubstantiated that no further investigation or prosecution is war-
ranted, the Attorney General is required to notify the division of the
court of that finding pursuant to the procedures set forth in subsection
(b). Thus, the Attorney General will be filing a memorandum with
the court containing a summary of the information received and a
summary of the results of any preliminary investigation.

Just as in any other matter where a notification is provided to the
division of the court under subsection (b), that notification terminates
the Department’s responsibility with respect to that case (unless addi-
tional specific information with respect to the case is received at a
later time) and the division of the court has no authority to appoint a
special prosecutor.

Clause (B) of paragraph (8) describes the alternatives the Attor-
ney General has if, upon completion of a preliminary investigation,
he finds that the matter warrants further investigation or prosecution,
or if 90 days (120 days in the case of an extension) has elapsed from
the time of the Attorney General’s finding in paragraph (2) without
a determination by the Attorney General that the matter 1s so sub-
stantiated as to not warrant further investigation or prosecution. In
either of the situations described immediately above, the Attorney
General must either (i) apply to the division of the court for the
appointment of a special prosecutor pursuant to subsection (¢) or
(1) submit a memorandum to the division of the court setting forth
the reason why a special prosecutor is not required under the standard
set forth in paragraph (1) of this subsection. If under subclause (i)
the Attorncy General determines to apply for the appointment of a
special prosecutor, the procedures for filing the application for the
appointment, the contents of the application, and the confidentiality
of that application would be the same as are set forth and described
under subsection (e). If, however, the Attorney General determines
that a special prosecutor is not required under the standird in para-
graph (1) of subsection (e), he must file a memorandum with the di-
vision of the court setting forth his reasons for that conclusion. This
memorandum must discuss the information and facts necessary to
make the determination as to whether a conflict of interest in para-
graph (1) exists. This memorandum should not discuss matters in-
volving prosecutorial discretion such as whether or not further inves-
tigation or prosecution is warranted. If further investigation or pros-
ecution is not warranted, the Attorney General should have filed
the memorandum under clause (3) (A) of this subsection and that
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would end the matter without any possibility of court review. A mem-
orandum discussing whether a contlict of interest exists only is appro-
priate in cases where the Attorney (General has determined after the
completion of a preliminary investigation that the matter does warrant
further ‘investigation and prosecution. In such cases, the question
which the Attorney General must decide, and which the court may
review, is whether a conflict of interest, as defined in paragraph (1),
exists, making it inappropriate for the Department of Justice to con-
duct such an investigation. o ‘
Clause (C) of paragraph (3) directs the division of the court to
review the information provided by the Attorney General with respect
to whether a conflict, as described in paragraph (1), exists, in those
cases in which the Attorney General concludes that the appointment
of a special prosecutor is not required under the standard set forth in
paragraph (1) of this subsection. Again, the court is reviewing whether
a conflict of interest exists. This is'a task which does not at all get
thie court involved in decisions with respect to prosecutorial discretion,
such as whether an investigation should continue, or whether an in-
vestigation should begin at all. Rather, the only matter the court is
reviewing is whether the Department of Justice has a conflict of in-
terest as defined in the statute which makes it inappropriate for it
to conduct the investigation. Thhis is a type of determination a court
is faced ‘with all the time when it decides whether a judge should recuse
himself, or whether an attorney has a conflict of interest which should
bar him from handling a particular matter. A prosecutor, as well as
any other attorney, is an officer of the court. It is the proper role of
the court to make sure that an officer of the court does not practice
before that court when he has a conflict of interest, because permitting
him to do so refiects on the integrity of the entive judicial system.

Under clause (C), the Attorney General, upon the request of the
division of the court, is required to make available to the division
all documents, materials and memoranda which the division finds
necessary to carry out its duties under this subsection. If the division
of the court reviews the Attorney General’s memorandum explaining
why the Attorney General felt a conflict of interest did not exist, and
the court determines that certain additional material is necessary for
the court to review that memorandum, upon the request of the court,
the Attorney General must provide that additional information. If at
the conclusion of the review by the division of the court, the court
finds that continuing the investigation by the Department of Justice
would create a conflict of interest or the appearance thereof, as de-
fined in paragraph (1), the division is required to appoint a special
prosecutor.

As with the other memorandum which the Attorney General files
under sections 591 and 592 of this title, the Attorney General’s memo-
randum to the court setting forth the reasons why a special prosecutor
is not required must be kept confidential and will only be revealed to
an individual outside the court or the Department of Justice with
leave of the division of the court (see subsection (h) of 592 discnssed
below). Thus, in most cases, review of the Attorney General’s memo-
randum, describing why a special prosecutor is not required under
this subsection, will be conducted ex parte and without the public
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being aware that the review is taking place. The court of course, has
the inherent power to seek assistance rrom other appropriate parties
or individuals in conducting this review. In very unusual cases where
substantial public attention has been focused on a particular criminal
investigation in 1ts very early stages, the fact that the Attorney Gen-
eral has filed a memorandum with the court under this subsection
setting forth its reasons why a special prosecutor is not needed may be
a matter of general public knowledge. In such cases, if the division
of the court chooses, it would be appropriate for the court to hear
argumeiit from other parties or cven to permit other interested parties
to submit briefs and oral argument, However, the Committee antici-
pates that 1n most cases the submission by the Attorney General will
not be the public and the review by the court of that memorandum
will be ex parte,

Because of the nature of any ongoing criminal investigation, it is
important that the division of the court review such a memorandum
from the Attorney GGeneral as expeditiously as possible, However, once
the Attorney (General submits such a memorandum, the Department
of Justice may continue the investigation of the matter involved un-
less and until it hears to the contrary from the division of the court.
Of course, it would be a violation of the intert of the statute, and an
act not taken in good faith, if the Attorney General were to file the
memorandum one day, and make an important and irreversable decis-
ion with respect to the criminal prosecution before the division of
court had a reasonable opportunity to review the memorandum, Such
an important action migne inciude accepting a plea bargaining agree-
ment or granting immunity to a crucial witness. Before taking any
such action, the Attorney General should permit a reasonable period
of time for the division of the court to review the memorandum.

Subsection (f) of section 592 provides that any determinations or
applications required to be made under this section by the Attorney
General must be made by the Director of the Oftice of Government
Crimes if the information or allegations involved the Attorney Gen-
eral. The entire scheme of this title permits the Attorney General to
participate in conducting a preliminary investigation and decision at
the conclusion of that preliminary investigation whether a matter
warrants further investigation or prosecution, even though, under the
statutory standards established in this chapter, the Attorney General
has a conflict of interest. However, when the actual informsation or al-
legations of potential criminal wrongdoing personally involve the At-
torney General, the Attorney General should not even be inyolved in
the supervision of the preliminary investigation nor should he par-
ticipate in the decision as to whether the matter is so unsubstantiated
as to not warrant futher investigation or prosecution.

The Director of the Office of Giovernment Crime was chosen as the
appropriate individual to assume the Attorney General’s responsi-
bilities in such a situation because he will generally be more removed
from day-to-day contact with the Attorney General than is the Deputy
Attorney General, and he will be the one who will most likely be con-
ducting the preliminary investigation.

Subsection (g) of section 592 states that the Attorney (zeneral’s al-
ternative determination under subsections (c), (d), or (e) to apply to
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the division of the court for the appointment of a special prosecutor,
are not reviewable in any court. This provision would also cover the
determination made by the director of the Oftice of (overnment Crimes
under subsection (f). :

Subsection (h) ot section 592 requires that documents, materials and
memoranda supplied to the court by the Department ot Justice under
subsection (e) not be revealed to any individual outside the court or
the Departinent of Justice without. leave of the division of the court.
This provision is analagous to the provisions providing for the con-
fidentiality of the memoranda filed by the Attorney General under sub-
sections (b), (¢) and (d) of this section.

SECTION 593-—DUTIES OF THE DIVISION OF THE CGOTRT

Section 593 specified the responsibilities and duties of the division
of the court. .

Subsection (a) of this section states that the division of the court
which is referred to in this chapter and to which functions are given
by this chapter is the division established under section 49 of this title.
‘Lhe provisions establishing the division of the court are contained in
section 102 of title I of thas Act.

Subsection (b) requires the division of the court, upon receipt of an
application under subsections (c), (d), (e) or () of section 592, to
appoint an appropriate special prosecutor and to define the jurisdic-
tion of that special prosecutor. In line with subsection (g) of section
592, application by the Attorney General for the appomtment of a
special prosecutor 1s not reviewable by any court including the division
of the court referred to in this chapter,

Therefore, the division of the court has a mandatory responsibility
to appoint a special prosecutor upon receipt of such an application.

The Division of the court is also required to appoint a special prose-
cutor and define the prosecutorial jurisdiction of that special prose-
cutor when the division of the court decides that the appointment of a
special prosecutor is required under clause 592 (e) (3) (C).

In defining the prosecutorial jurisdiction of a special prosecutor,
the division of the court is given the authority to define that jurisdic-
tion to extend to related matters. For example, if allegations of crimi-
nal wrongdoing involve a cabinet secretary, and for that reason an ap-
plication 1s made for the appointment of a special prosecutor under
subsection 592(c), the court would probably want to define the prose-
cutorial jurisdiction to include any potential co-conspirators of the
cabinet secretary, if any existed.

Since the memoranda and applications filed with the court by the
Attorney General ave confidential unless the court decides otherwise,
it is probable that the general public will not even be aware that a spe-
ical prosecutor is going to be appointed. As discussed previously, in
many cases this is desirable to protect the rights of a defendant.
However, subsection (b) provides that a special prosecutor’s identity
and prosecutorial jurisdiction will be made public upon request of the
Attorney General or upon determination by the division of the court
that disclosure of the identity and prosecutorial jurisdiction of a spe-
cial prosecutor would be in the best interest of justice. The Committee
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felt that it was best to leave a decision such as this up to the Attorney
General and the division of the court. However, the identity and
prosecutorial jurisdiction of a special prosecutor in any event must be
made public when any indictment is returned. This is obviously neces-
sary to avoid the appearance of star chamber proceedings or secret
criminal prosecutions,

Subsection (c) of section 593 authorizes the division of the court,
upon request of the Attorney General, to assign new matters to an
existing special prosecutor or to expand the prosecutorial jurisdiction
of an existing special prosecutor to include related matters. Such a
request by the Attorney General may be incorporated in an applica-
tion for the appointment of a special prosecutor under this chapter.
_ If a special prosecutor has been appointed to handle a particular
investigation and the Attorney General requests the appointment of a
special prosecutor to handle a related matter, the Attorney General
may request that the case be assigned to the existing special prosecutor.
This would appear to be in the best interest of justice unless there are
special circumstances which militate against such a decision, since
such an assignment to an existing special prosecutor will reduce the
number of special prosecutors which are appointed and possibly gain
economies from not having to set up v new office of special prosecutor.
Of course, even if the Attorney General should not request that re-
lated matters be assigned to an existing special prosecutor, the court
has the authority to do so under subsection (b) of this section. The
Committee’s intent to specifically grant the court that authority is in-
dicated by the first sentence of subsection 594 (e) which gives the spbec-
ial prosecutor the authority to request that the division of the court
refer matters related to the special prosecutor’s prosecutorial jurisdic-
tion to the special prosecutor. The court’s responsibility in defining
the prosecutorial jurisdiction of an existing special prosecutor is a
continuing one.

Subsection (c) of section 593 also permits the division of the court,
upon the request of the Attorney General, to assign totally unrelated
matters to an existing special prosecutor. Again, in particular situa-
tions this may be felt to be desirable in order to reduce the number of
special prosecutors; however, in making a decision of that kind the di-
vision of the court should consult with the existing special prosecutor
to make sure that the assiznment. of the additional matters does not
make it immnossible for the special prosecutor to carry out his initial
responsibility and to make sure that such an assignment does not con-
vert a temporary special prosecutor into a permanent special prose-
cutor. The assignment, of a new matter to an existing special prosecutor
mav be especially appropriate in a situation where the public is not
aware of the fact that an on-going criminal investigation is taking
place and the use of an existing special proseciitor, whose inrisdiction
to investigate another matter is publiclv known. would raise the least
public suspicion concerning the new matter the special prosecutor
wonld be assiened. .

Subsction (d) of section 593 states that the division of the court
may not annoint as a snecial prosecutor any nerson who holds or
recently held anv office of nrofit or trust under the United States. The
entire purpose of appointing a temporary special prosecutor is to get
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someone who is independent, both in reality and in appearance, from
the President and the Attorney General. Obviously, an employce of
the Justice Department, including a United States attorney, could not
satisfy that goal. Such an employee would have been appointed by
the President or the Attorney General, could be removed by the Presi-
dent or the Attorney General, and would be under the day-to-day
supervision of ths Attorney General and, less directly, the President.
Similar problems would be presented if the individual were an em-
ployee of the legislative or judicial branches. Therefore, the Com-
mittee feels that subsection (d) is essential so that a person is ap-
pointed special prosecutor who, in both appearance and reality, is
not connected with the United States government. For that very
reason, subsection (d) also covers people who recently held a position
with the United States government. No time period was specified in
this section; however, the Committee felt that it would defeat the
purposes of this title if, for example, someone could resign their posi-
tion as United States attorney or a member of the Justice Department
one day, and be appointed a special prosecutor the next. A person
appointed special prosecutor who formerly was an employee of the

nited States government should have left the government a long
cnough period of time prior to being appointed special prosecutor
so that there is the reahty and the appearance that such individual
is totally independent from that government.

SECTION 594—AUTHORITY AND DUTIES OF SPECIAL PROSECUTOR

Section 594 provides in some detail the authority, powers, responsi-
bilities and duties of & special prosecutor. The whole purpose of this
chapter is defeated if a special proscutor is not independent and does
not have clear authority to conduct a criminal investigation and prose-
cution without interference, supervision or control by the Department
of Justice. :

Subscction (a) sets forth the basic powers of a special prosecutor.
These powers were generally patterned on the grant of authority
given to the Watergate Special Prosecution Force. However, unlike
the authority of the Watergate Special Prosecutor, this section makes
such powers and authority statutory. Subsection (a) provides that
notwithstanding any other provision of law, a special prosecutor ap-
pointed under this chapter will have, with respect to all matters in
that special prosecutor’s prosecutorial jurisdiction established under
this chapter, full power and independent authority—

(1) to conduct proceedings before grand juries and other
investigations;

(2) to participate in court proceedings and engage in any
litigation including civil and criminal matters, as he deems
necessary ;

(3) to appeal any decision of a court in any case or proceeding
in which the special prosecutor participates in an official capacity;

(4) to review all documentary evidence available from any
source; )

(5) to determine whether to contest the assertion of any testi-
monial privilege;
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(6) to receive appropriate national security clearances and, if
necessary, to contest in court, including, where appropriate, par-
ticipation in in camera proceedings, any claim of privilege or
attempt to withhold evidence on grounds of national security;

(7) to make applications to any federal court for grant of im-
munity to any witness consistent with applicable statutory re-
quirements or for warrants, subpoenas, or other court orders,
and, for the purposes of section 6003, 6004 and 6005 of title 18
dealing with the granting of immunity to witnesses, a special
prosecutor is authorized to exercise the authority vested in a
United States attorney or the Attorney General;

(8) to mipect, obtam or use the original or a copy of any tax
tax return in accordance with the applicable statutes and regula-
tions, and, for purposes of section 6103 of title 26 and the reg-
ulations issued thereunder, a SEeciul prosecutor may exercise the
yowers vested in o United States attorney or the Attorney

eneral; and

(9) to initiate and conduct prosecutions in any court of compe-
tent, jurisdiction, frame and sign indictments, file informations
and handle all aspects of any case in the name of the United
States,

In addition, paragraph ( 10) of subsection (a) provides that a spe-
cial prosecutor is authorized to exercise all other investigative and
prosecutorial functions and powers of the Department of Justice, the
Attorney General and any other officer or ern_p]loyee of the Department
of Justice. This catch-all phrase and this entire subsection should be
interpreted broadly to give the special prosecutor any and all inde-
pendent power and authority which is needed to conscientiously con-
duct an investigation which is in reality and in appearance indeépend-
ent from any control or supervision by the Department of Justice.
Therefore, for example, the authority given in paragraph (3) to
appeal any decision of a court includes taking an appeal to the Su-
preme Court without the permission of the Solicitor General; and the
power given in paragraph (9) to initiate and conduct prosecutions in
any court includes all the different powers and responsibilities which
are part of conducting a prosecution, such as making the recommenda-
tions on behalf of the United States for bail, making applications for
search warrants, etc. The one and only exception to the total inde-
Pendence granted to a special prosecutor under this subsection is the
clause in paragraph (10) of subsection (a) which states that the
Attorney General must continue to exercise direction and control as
to those matters which specifically require the Attorney General’s
personal action under section 2516 of title 18 (dealing with the author-
ization of the interception of wire or oral communications). In bal-
ancing the need for a special prosecutor to have independence,' with
the desire to adequately control the use of wiretaps and the policy of
section 2516 of title 18 to centralize the responsibility for approving
such wire taps with the Attorney General, the Committee decided that
this narrow exception to the special prosecutor’s total independence
was justified and desirable. )

Subsection (b) of section 594 states that a special prosecutor ap-
pointed under this chapter will receive compensation at a per diem
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rate equal to the rate of basic pay for Level IV of the Executive
Schedule under section 5315 of title 5. This is the same rate of pay pro-
vided for an assistant attorney general in the Department of Justice.
While this rate of pay alone will not attract the highly qualified law-
yers which would be desired as a special prosecutor, the Committee is
confident that the combination of the temporary nature of the special
prosecutor’s office and the importance of the cases which will be re-
ferred to special prosecutors will make it possible for the division of
the court to recruit exceptional well-qualified attorneys to serve as
special prosecutors. _

Subsection (c) grants to a special prosecutor the authority, for the
purposes of carrying out the duties of the office of special prosecutor,
to appoint, fix the compensation of, and assign the duties to such
employees as the special prosecutor deems necessary (including in-
vestigators, attorneys and part-time consultants), The positions of all
these employees are exempted from the competitive service. The only
condition placed on the hiring or compensation of these employees is
that none of the employees be compensated at a rate exceeding the max-
imum rate provided for GS-18 of the General Schedule under section
5332 of title 5.

Subsection (d) requires that the Department of Justice provide to
o special prosecutor assistance if it is requested by a special prosecu-
tor. That assistance is to include full access to any records, files, or
other materials relevant to the special prosecutor’s prosecutorial jur-
isdiction and providing to such special prosecutor the resources and
personnel required to perform his duties. The special prosecutor may
choose to hire his own investigators or may choose to make some use of
the Federal Bureau of Investigation or other federal investigative
services.

If the special prosecutor requests the services of the Federal Bureau
of Investigation or any federal investigative service, the Department
of Justice is directed to provide the personnel and resources needed.
While being dependent on the Dpartment of Justice for resources and
personnel could potentially influence the independence of a special
prosecutor, the Committee feels that the experience in the recent past
of the Department of Justice providing adequate resources for the
Watergate Special Prosecution Force, and the fact that a special pros-
ecutor can at any time inform the Congress of any problems he is hav-
ing getting adequate resources from the Department of J ustice, will
ensure that a special prosecutor will get the resources and personnel
he needs to perform his duties.

Subsection (e) of section 594 authorizes a special prosecutor to ask
the Attorney General or the division of the court to refer matters to
that special prosecutor’s prosecutorial jurisdiction to the special prose-
cutor. The subsection also provides that a special prosecutor is author-
17ed to accept such a referral from the Attorney General whether or
not the special prosecutor requested such a referral if the matter re-
ferred relates to a matter within the special prosecutor’s prosecutorial
Jurisdiction as originally established by the division of the court. How-
ever, whenever the special prosecutor does accept such a referral of a
related matter directly from the Attorney General, the special prosecu-
tor is required to notify the division of the court of that fact. This
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subsection recognizes that once a special prosecutor is appointed and
actively involved in conducting a criminal investigation, the case he is
pursuing may develop information with regard to related criminal
matters. In addition, the special prosecutor may conclude that it 1s
necessary to handle a criminal investigation which the special prosecu-
tor has been assigned in conjunction with other ongoing criminal in-
vestigations being handled by the Department of Justice. Therefore,
is is particularly appropriate that the special prosecutor have the au-
thority to ask the Attorney General or the division of court to assign
related matters to the special prosecutor. The Committee expects that
there will have to be coordination between the special prosecutor and
the Attorney General to sort out the jurisdiction of the special prosecu-
tor as it relates to the ongoing investigations of the Department of
Justice. If these adjustments require the referral of related matters
from the Department of Justice to a special prosecutor, there is no
need to involve the division of the court other than to inform the di-
vision of the court that such an arrangement has been reached. The
other side of this necessary cooperation will take place under subsec-
tion 597 (a) which permits the special prosecutor to agree in writing
that certain portions of the investigations assigned to him by the di-
vision of the court continue to be conducted T}y the Department of
Justice.

Subsection (f) of section 594 states that, to the maximum extent
practicable, a special prosecutor must comply with the written policies
of the Department of Justice respecting enforcement of the criminal
laws, which policies have been promulgated prior to the special prose-
cutor’s appointment. This section should be interpreted more as a goal
than as a command. The Department of Justice has written policies
with respect to dual prosecution, granting of immunity to witnesses,
and other important matters respecting enforcement of criminal laws.
These written policies are generally made available to the United
States Attorneys as part of the United States Attorneys’ Manual and
are important in ensuving that there is some degree of uniformity and
fairness of treatment involved in all prosecutions brought by the exec-
utive branch of the federal government. However, the Committee is
also aware that there may be a particular situation where the special
prosecutor would not be able to conscientiously carry out his responsi-
bilities if he were bound by these written policies of the Department.
Rather than to provide procedures whereby the special prosecutor
could get permission from the Attorney General or the court not to
follow such Departmental policies, it was the decision of the Commit-
tee that the best procedure was to leave the question of when such writ-
ten policies of the Department of Justice are to be followed in the dis-
cretion of the special prosecutor. This was done by stating that he must
follow these policies to the maximum extent practicable, The special
prosecutor’s decision as to whether it is practicable to comply with the
written policies of the Department. of Justice should include such
factors as his perception of fundamental fairness and justice, his per-
ception of what is required to conscientiously conduct the investigation
and prosecution assigned to him by the division of the court, and other

‘relevant factors. However, it is expected that on the key matters
where the Department has set down written policies respecting the
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enforcement of criminal laws, the special prosecutor will seriously
consider those policies and have a legitimate reason for departing
therefrom if it is necessary or desirabletodoso. ..~ .~ .

It is important to note that the Committee is not intending to
unalterably tie a special prosecutor to following the written policies
of the Department, of Justice respecting the enforcement of criminal
law. The Committee sought to find a concise statement of what those
policies were and was not able to do so. While the U.S. Attorneys’
Manual may contain many or most of these policies, they are mixed
in with large amounts of other material in that manual. In spite of
that fact, the Committee felt it was desirable to give the special prose-
cutor the general direction contained in subsection (f) so that, to
the extent possible, a special prosecutor will apply the same policies
in conducting the investigation that the Department of Justice would

apply.
SECTION 595—REPORTING AND CONGRESSIONAL OVERSIGIIT

Subsection (a) of section 595 simply authorizes the special prosecu-
tor appointed under.this chapter to make public or send to Congress
any statements or reports on his activities as special prosecutor as he
deems appropriate. No reports ave required by this section. In deter-
mining what statements, reports or information te make public, the
speciaT prosecutor will, of course, be bound by the cannons of ethics
of the legal profession and the basic principles of our criminal justice
system which protect the rights of the innocent.

Subsection (b) provides for the filing of a mandatory final report
in addition to any reports or statements a special prosecutor may
choose to make under subsection (c). This mandatory final report is
considered by the Committee to be very important to ensure the ac-
countability of a special prosecutor. The Committee is well aware of
the enormous power and responsibility which a special prosecutor has
because of all the protections provided in this chapter to make sure
that the special prosecutor is independent. This final report will
provide a detailed document to permit the evaluation of the perform-
ance of a special prosecutor at an appropriate tirmne.

The report required by subsection (b) must be submitted by each
special prosecutor to the division of the court at the conclusion of
such special prosecutor duties. Paragraph (2) provides that that
report must set forth a full and complete description of the work of
the special prosecutor, including the disposition of all cases brought
and the reasons for not prosecuting any matter within the prosecu-
torial jurisdiction of the special prosecutor. This report ranst be in
sufficient detail to allow a determination of whether the special prose-
cutor’s investigation was thoroughly and fairly completed.

One of the serious problems with the appointment of a truly inde-
pendent special prosecutor is that there is no one supervising the
activities of the special prosecutor. Inherent in such a situation is the
possibility of & runaway prosecutor or a special prosecutor who does
not, bring the prosecutions which should be brought. While-this report

will not necresssu'il{1 be contemporaneously reviewed by the Depart-

ment of Justice, the court, the public or Congress, this will be a

s
s
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detailed and official record of the activities of the special prosecutor
which may be reviewed and analyzed at the appropriate time.

Paragraph (8) provides that the division of the court may release
portions of the report to Congress, the public, or to any appropriate
person, but that the Court may not comment on the content of the
report. Again, this latter proviso was added to make it perfectly
clear that it is not the responsibility of the court to supervise or judge
the conduct of a speciall prosecutor or the exercise of the special
prosecutor’s prosecutorial discretion. The division of the court is di-
rected to make such orders as appropriate to protect the rights of
any individual named in the report and to prevent undue interference
with any pending prosecution. The division of the court is also
authorized to make any portion of the report available to any individ-
ual named in the report for the purpose of receiving within a time
limit set by the division of the court any comments or factual infor-
mation the individual may submit. The comments and factual infor-
mation submitted, in whole or in part, may, in the discretion of the
court, be included as an appendix to the report.

Thus, the handling of the report, its release and the opportunity for
rebuttal are within the control and discretion of the court. The Com-
mittee feels that there may be situations where the release of the
report or parts of the report would not prejudice the rights of any
individual or prejudice any ongoing prosecution and could be public
at the time it is submitted or soon thereafter. Experience has shown
that a special prosecutor who is very well respected in the legal com-
munity often is willing to make information equivalent to what would
be contained in such a report public in the form of memoirs or other
writings within a few short years of serving as special prosecutor. The
Committee strongly feels that this type of detailed information about
the activities of the office of special prosecutor should be recorded and
preserved and made available to the public and the Congress when the
court deems appropriate.

Subsection (¢) authorizes the special prosecutor to advise the Flouse
of Representatives of any substantial and credible information which
the special prosecutor receives that may constitute grounds for im-
peachment of the President, Vice President, or a justice or judge of
the United States. This provision is permissive because the Committee
did not want to imply that such a special prosecutor would be the final
judge cf what information should be turned over for an impeachment
mvestigation or be the judge of what constituted an impeachable
offense. For that reason also, the Jast sentence of subsection (c) pro-
vides that nothing in the new chapter 39 created by this title, or section
49 added to title 28 by this statue, should be interpreted to prevent
the Congress or either House thereot from obtaining information in
the course of an impeachment investigation.

_ Subsection (c) simply gives the special prosecutor, who has informa-
tion which he wants to turn over to the House of Representatives
because it involves potentially impeachable offenses against the in-
dividuals names in this subsection, the authority to so turn over that
Information.

This section should in no way be interpreted as identifying individ-
uals who are not subject to criminal prosecution prior to being im-
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peached and removed from office. In fact, a number of persons holding
the positions identified in this subsection have been subject to criminal
prosecution while still holding such an office. '

Subsection (d) of section 595 provides the procedure whereby cer-
tain specified Members of Congress can request that a special prosecu-
tor be appointed by the Attorney General under section 592(e) of
this chapter. If the Attorney General decides not to make such a
request, he is required to specify the specific reasons why he felt a
special prosecutor was not required. This subsection states that a
majority of majority party members or a majority of all non-majority
party members of the Judicial Committes of either House of Congress
may request in writing that the Attorney General apply for the ap-
pointment of a special prosecutor under section 592 (e) of this chapter.
"Thus, while an individual Member of Congress cannot trigger the
process under this subsection, it is possible for members of the miiority
party, as well as the majority party, to trigger such a request. This
becomes especially important in the situation where the Congress and
the Executive branch are controlled by the same political party.

Not later than 30 days after the receipt of such request, or not later
than 30 days after the Attorney General has completed the prelimi-
nary investigation conducted pursuant to section 59¢(e), whichever
is later, the Attorney General 1s required to provide written notifica-
tion of any action he has taken under this chapter in response to the
request from the Members of Congress. Thus, the Attorney General
might respond that he has already applied for the appointment of a
special prosecutor or he might respond that upon the conclusion of a
preliminary investigation, he made a finding and filed the requisite
memorandum indicating that the matter was so unsubstantiated as to
not warrant further investigation or prosecution. If no application
for the appointment of a special prosecutor has been made to the di-
vision of the court, the Attorney (ieneral is required to explain the
specific reasons why a special prosecutor is not required under the
standard set forth in section 592(c). If the reason for not appointing
a special prosecutor is the fact that the matter is so unsubstantiated
as to not warrant further investigation or prosecution, the Attorney
General’s explanation under this subsection need only state that fact.
The Committee does not intend that the Attorney General go into any
detail with regard to the basis for the decision made in the exercise
of his prosecutorial discretion that a matter simply did not warrant
any further investigation or prosecution after the conclusion of a pre-
liminary investigation. The explanation and specific reasons required
by this subsection relate to the Attorney General’s decision under
clause 593 (e) (8) (C) that a conflict of interest as defined in paragraph
(1) of subsection 592(e) exists. Thus, the Attorney General will be
describing specific reasons why he felt a conflict of interest did not
exist. The Attorney Generel’s explanation should contain special in-
formation and facts with respect to the possible existence of a con-
flict of interest, and not just a conclusory statement repeating the de-
cision reached by the Attorney General.

The written notification required by this subsection must be sent by
the Attorney General to the committee on which the persons making
the request serve. The Attorney (reneral’s written notification will not
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be revealed to any third party except that the committee receiving
the notification may either, on its own initiative, or upon the request
of the Aftorney Gieneral, make public such portion or portions of such
notification as will not in the committee’s judgment prejudice the
rights of any individual. As with memoranda and applications filed
by the Attorney General with the division of the court under section
592, it is possible that there will be notifications provided to a con-
gressional committee under this subsection involving cases which are
not generally known to the public. In such o case, the Committee may
decide to keep such notification confidentinl or may decide to delete
the names of individuals mentioned in the notification especially if
those individuals are not the subject of the alleged criminal activity.
However, it is much more likely that there will be great public in-
terest, awareness, and attention focused on the criminal investigations
which precipitate a request by Members of Congress under subsection
(d) for the appointment of a special prosecutor. For example, there
could be a well-publicized ongoing investigation with respect to sbuses
by intelligence agents which is being conducted by the Department of
Justice; and the Members of Congress authorized under this subsec-
tion may wish to request the appointment of a special prosecutor.in
that case because they believe a conflict of interest, as defined in sub-
section 592(e) exists. In such case, the Attorney General may want
all or almost all of the notification he provides to Congress to be made
public as his explanation to the American public of why a special pros-
ecutor under this chapter is not needed. S

SECTION 596-—REMOVAL OF SPECIAL PROSECUTOR; TERMINATION OF OFFICE

Subsection (a) of section 596 states that a special prosecutor may
be removed from office other than by impeachment and conviction,
only by the personal action of the Attorney General and only for
extraordinary improprieties, for malfeasance in office or willful neglect
of duty, for permanent incapacition, or for any conduct constituting
a felony. In deciding that removal of a special prosecutor should only
be for the causes described above, and should only be accomplished
by the personal action of the Attorney General, the Committee was
attempting to balance the need for independence for a special pros-
ecutor with the desire, for constitutional and other reasons, that the
division of the court not be engaged in supervision of the special
prosecutor. In order tc exercise the removal power, a certain degree
of supervision is required and the Committee felt it appropriate that
this supervision be conducted by the Attorney General, who is a mem-
ber of the executive branch of the government, However, the special
prosecutor was appointed in the first place because of a statutory find-
ing that the Attorney General had a conflict of interest. Therefore,
removal can only be accomplished if certain specified causes for re-
moval exist. Subsection (a) also provides that zn action may be
brought in the division of the court to challenge the action of the
Attorney General under this subsection by seeking reinstatement or
other relief. The division of the court is directed to cause such an ac-
tion in every way to be expedited. Therefore, the division of the court
is given the authority to review the removal of the special prosecutor
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to sez if any of the statutory causes did exist. If such cause did not
exist, and the removed special prosecutor so requests, the court may
reinstate such a special prosecutor. :

Obviously, upon the removal of & special prosecutor, the division
of the court is going to have to make a decision whether to temporarily
stay the removal of the special prosecutor until the court has a chance
to review the matter (assuming the removed special prosecutor is in-
terested in being reinstated), or the court must appoint. a new special
prosecutor. For that reason, 1t is appropriate that the court which has
the responsibility of selecting the person who would replace the re-
moved special prosecutor, also handled the review of whether the re-
moval was proper under the statutory standard.

Another aspect of the delicate balance struck by the statute between
the independence and accountability of a special prosecutor, and the
removal authority given to the Attorney General, is that this sub-
section requires the Attorney General, upon removing a special
prosecutor, to promptly submit to the Judiciary Committees of the
Senate and House of Representatives a report describing with par-
ticularity the grounds for such action. The committees are directed to
make this report available to the public, except that each committee
may, if necessary to avoid prejudicing the legal rights of any individ-
ual, delete or postpone the publishing of such portions of the report or
the whole report or any name or identifying detail. It is possible, al-
though not likely, that a special prosecutor could have been appointed
and removed without there being any public knowledge of the matter
under criminal investigation, If that is the case, the Judiciary Com-
mittees may decide not to make the Attorney General’s report imme-
diately public. Flowever, if there is a well-publicized investigation of
high level criminal wrong-doing, there will probably be a great deal
of public interest in the Attorney General’s reasons for removing a
special prosecutor, The report required by this subsection will pro-
vide the Cengress and the public with a detailed written statement
setting forth the grounds for the Attorney General’s decision to re-
move a special prosecutor.

Subsection (b) of section 596 provides for the termination of the
office of the special prosecutor. The office will terminate upon the sub-
mission by the special prosecutor of a written notification to the At-
torney General stating that the investigation of all matters in the
prosecutorial jurdisdiction of that special prosecutor, or accepted by
that special prosecutor under section 594 (e}, and any resulting pros-
ecution, have been cempleted or so substantially completed that it
would be appropriate for the Department of Justice to complete such
investigations or prosecutions. However, this subsection specifically
states that no submission under this subsection will have the affect of
terminating the office of special prosecutor until after the completion
and filing of the final report required under sub-section 595(b) of this
title. There will be situations where the principal responsibilities of
a special prosecutor have been completed but there are relatively minor
periferal matters to be finished which can properly be handled by the
Department of Justice. In such a case, an office of special prosecutor
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may terminate prior to the completion of all prosecutions and investi-
gations under its jurisdiction. However, a decision to so terminate the
office of special progecutor should be made very carefully. A treraen-
dous amount of work and effort put into the investigation and prosecu-
tion of & case by a special prosecutor, and the public confidence created
as a result of that effort, could all be -vasted if the convictions obtained
by a special prosecutor were thrown out on appeal and the appeal of
the prosecutions were handled by the Department of Justice. All the
same doubts which are raised when someone with a conflict of inter-
est is handling a key part of an investigation and prosecution would
result from such a situation, and the initial appointment of a special
prosecutor would have served no useful purpose. There is no require-
ment that service as a special nrosecutor be a full time position. The
compensation for a special prosecutor is provided at the per diem rate.

It may be that after the completion of a complicated investigation,
the size of the office of the special prosecutor will be reduced drastically
and might just include the special prosecutor himself and one or two
part-time assistants. However the fact that there is a relatively small
amount of work left to be accomplished should not be the motivating
factor for terminating an office of special prosecutor. The motivating
factor should be the nature of the responsibilities which remain to be
carried out by that office.

Paragraph (2) of subsection (b) provides for the termination of
the office of special prosecutor by the division of the court either on
its own motion or upon the personal recommendation of the Attorney
General. This pavagraph provides for the unlikely situation where a
special prosecutor may try to remain as special prosecutor after his
responsibilities under this chapter arve completed. The division of the
court is given the authority to terminate the office of special prosecu-
tor under this paragraph on the grounds that the investigation of all
matters within the prosecutorial jurisdiction of the special prosecutor,
or matters accepted by such special prosecutor under section 594(e),
and any resulting prosecutions, have been completed or so substantially
completed that it would be appropriate for the Department of Justice
to complete such investigations or prosecutions. The drastic remedy of
terminating the office of special prosecutor without the consent of the
special prosecutor should obviously be exercised with caution. This
paragraph also provides that at the time of termination the special
pri)secutor must file the final report required by section 595 (b) of this
title.

In order for a special prosecutor to be able to complete such report,
it may be necessary for the division of the court to set a date certain
for the termination of the office of special prosecutor a reasonable time
in the future so that the special nrosecutor has an opportunity to com-
plete this report while still serving as special prosecutor.

Thig provision should not be interpreted as a substitute for remov-
ing a special prosecutor under subsection {a) of section 596. The key
factor in a decision whether to terminate the office of special prosecutor
under this paragraph is the state of the investigation of the matters
within the prosecutorial jurisdiction of the special prosecutor, and
ont the conduct of the special prosecutor.
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SECTION 597—RELATIONSHIP WITH THE DEPARTMENT OF JUSTICE

Section 597 sets forth the relationship between the Department of
Justice and a special prosecutor. Subsection (a) of that section re-
quires the Department of Justice, the Attorney (General, and all other
officers and employees of the Department ot Justice to suspend all
investigations and proceedings regarding a matter in the prosecutorial
jurisdiction of a special prosecutor, as that is defined by the division
of the court or as has been accepted by the special prosecutor under
section 594 (e). Accordingly, this provision does not prevent the De-
partment of Justice from providing the assistance to the special pros-
ecutor required by section 594(d). Also, this subsection does not
prevent the Department of Justice from continuing any investiga-
tion or proceeding insofar as the special prosecutor agrees in writing
that such investigations or proceedings may be continued by the De-
partment of Justice. As was discussed with respect to section 594 (e),
there will have to be a certain amount of coordination and cooperation
between a special prosecutor and the Department of Justice so that
the lines of jurisdiction between the Department and the special pros-
ecutor are clear and adequately encompass any peripheral matters
related to the special prosecutor’s jurisdiction. Therefore, while the
special prosecutor may agree to permit the Department of Justice to
continue to conduct certain investigations or proceedings which ave
peripherally related to the jurisdiction of the special prosecutor, it
would be a total subversion of the intent of this chapter if the special
prosecutor agreed to permit the Department of Justice to conduct any
important or substantial portion of the investigation under the respon-
sibility of the special prosecutor.

Subsection (b) of section 597 makes it clear that the Aftorney Gen-
eral or the Solicitor General may, to the extent provided under ex-
isting law, make a presentation to any court as to 1ssues of law raised
by any case or proceeding in which a special prosecutor participates
in an official capacity or any appeal of such a case or proceeding. The
Attorney General or Solicitor General might want to present the
position of the President on a particular case or he might want to
present an interpretation of a particular criminal statute or the
manner in which that statute has been applied by the Department of
Justice. This subsection does not in any way give the Attorney Gen-
eral or Solicitor General the authority or right to make such a pres-
entation to the court if they do not have that right under existing
law; but the subsection does make clear this chapter in no way at-
tempts to limit or abridge the authority of the Attorney General or
Solicitor General to make such a presentation.

SECTION 598-—TERMINATION OF THE AFFECT OF CHAPTER

Section 598 is a sunset provision which states that all of the pro-
visions of the new Chapter 39 created by title I of S. 555 will cease
to have cffect five years after the date on which it takes effect. The
chapter, however, does not terminate with vespect to the completion
of then pending matters which in the judgment of the division of the
court require the chapter to continue in effect. With respect to those
matters, the chapter continues in effect until the division of the court
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determines that the matters have been completed. Five years is a
reasonable period to permit the provisions of this chapter to operate
and then to review those provisions to see if too many or too few
special prosecutors have been appointed, to determine whether there is
a need for a revision of the standards defining when a conflict of
interest exists, or to determine if there is a need to revise the method
of appointment, the method of removal, or any other significant por-
tion of this chapter. )

Subsection (b) of section 102 of Title I of S. 535 amends the table
of chapters for Title 18 in the United States Code and for Part IT of
such Title 28, by inserting immediately after the item relating to
chntpt,e,zrs 37 the title to new chapter 39, namely: “39. Special Prose-
cutor”,

Subsection (c) of section 102 authorizes there to be appropriated for
each fiscal year such sums as may be necessary for the use of any
special prosecutors appointed under the new chapter 39 of Title 28
of the United States Code in carrying out any of the functions under
this chapter. This subsertion provides that these funds are to be
held by the Department of Justice as a contingent fund for that pur-
pose. Obviously, it is very difficult in advance to predict how much
money will need to be appropriated for the use by special prosecutors
since it is very difficult to predict how many serious allegations of
criminal wrongdoing by high level government officials, and other
individuals closely related to the President or Attorney General,
will come to the attention of the Attorney General. However, ex-
perience should give guidance to the amount of the contingent fund
needed in normal times and the supplemental appropriations process
is always available to meet any unforeseen circumstances.

SECTION 102—-ASSIGNMENT OF JUDGES TO DIVISION TO APPOINT SPECIAL
PROSECUTORS

Section 102(a) amends chapter 3 of title 28 of the United States
Code by adding a new section 49 which provides for the assignment
of judges to a division in the United States Court of Appeals for the
District of Columbia for the purposes of appointing temporary special
prosecutors when needed.

Subsection 49 (a) of section 49 requires the chief judge of the United
States Court of Appeals for the District of Columgaia. every two years
to assign three judges to a division of that court to determine all mat-
ters arising under chapter 39 of this title. The court of appeals pres-
ently decides most questions by the use of three judge divisions of the
court. This section 1s different from present court procedure only in
that a division is appointed for a period of two years, not appointed for
shorter period of time, to hear a number of assigned cases. This pro-
vision was needed because under chapter 39, a number of memoranda
and applications from the Attorney General will be filed with the
court. While the number of occasions when the court: will be called
upon to appoint a special prosecutor or review the decision of the At-
torney General most probably will be rare, it would be administratively
burdensome to appoint a different panel of three judges each time a
memorandum or application was filed by the Attorney General.
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Section 49(b) states that assignment to the division established in
subsection (a) shall not be a bar to other judicial assignments during
the period of time a person is assigned to the division. The one excep-
tion to this is subsection (f) of section 49 prohibiting a judge or jus-
tice who is a member of the division established in subsection (a) from
participating in a decision involving a temporary special prosecutor
they appointed.

Section 49(c) directs the chief judge of the United States Court of
Appeals for the District of Columbia to give priority to senior retired
circuit court judges and senior retired justices when assigning judges
or justices to sit on the division established in subsection (a). By giv-
ing priority to senior retired circuit court judges and senior retired
justices, the members of the special division will not be sitting on mat- |
ters involving the Department of Justice on a day-to-day basis. This
provision is a safeguard against the possibility of conflicts of interest
on the part of a judge where the judge is involved in reviewing mem-
oranda under chapter 39 and then is called upon to sit on a case involv-
ing the special prosecutor or the Department of Justice. By using sen-
tor retired circuit court judges or justices, the possibility of conflict is
reduced. Another correlative consideration is that the deliberations of
the special division established in subsection (a) will be dealing with
very sensitive matters of great concern to the present Administration
aad other elected officials. As retired judges their ambitions would
have been largely achieved and their activities would be less likely to
involve them in any conflict situation. Also, the use of retived judges
would minimize any dislocations in judicial backlogs.

Section 49(d) authorizes the Chief Judge of the United States
Court of appeals for the District of Columbia, without presenting a
certificate of necessity, to request that the Chief Justice of the United
States designate and assign retired cireuit court judges of another cir-
cuit or retired justices to the division established under subsection (a).
Such designation and assignment of judges must be in accordance with
section 294 of title 28 United States Code which presently governs the
designation and assignment of retired judges to sit outside the circuit
to which they are permanently assigned. Thus any assignment or
designation would be voluntary and only with the approval of the
judge or justice being assigned. A request by the Chief Judge of the
United States Court of Appeals for the District of Columbia for the
designation or assignment of retired judges from other circuits need
not be based on the fact that there is no judge of the United States
Court of Appeals for the District of Columbia who could possibly per-
form the task.

Since the matters to be determined by this division are not of a local
nature, it is advantageous to have retired circuit court judges from
other circuits assigned to this division where appropriate.

Section 49 (e) provides that any vacancy in the division established
under subsection (a) shall be filled only for the remainder of the tivo-
year period in which the vacancy occurs. Thus, if the division has been
appointed and been sitting for a period ¢f one year and a vacancy oe-
curs, the person assigned to sit on the division shall sit on the division
for one year at which time the Chief Judge of the United States Court
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of Appeals for the District of Columbia will assign three judges to
sit on the division for the folowing two vears. Vacancies must also be
filled in the same manner as initial assignments to the division.

Section 49 (f) states that no judge or justice who as a member of the
division established in subsection (a) participated in a function con-
ferred on the court by chapter 39 involving a special prosecutor shall
be eligible to participate on a court of appeals division deciding a
matter involving that special prosecutor. This prohibition applies
while the individual appointed special prosecutor is serving in that
office. This prohibition also applies to any case which involved the
exercise of a special prosecutor’s official duties regardless of whether
that individual is still serving in the office of special prosecutor. Thus,
if a judge participated in the appointment of a special prosecutor and
that special prosecutor brought a proseeution, the judge would not be
eligible to sit on any case involving that prosecution even if the special
prosecutor which he appointed had resigned and another individual
had taken his place.

Section 102(b) amends the table of sections of chapter 3 of Title 28,
United States Code. to add the title of the new section 49 to the table
of sections. The ncw section 49 is entitled : “49. Assignment of judges
to division to appoint special prosecutors.”

Section 103 amends chapter 81 of title 28 of the United States Code
by adding at the end the new sections 528 and 529.

SECTION 52S_I)ISQUAIJIFIC£\TION O OFFICERS AND EMPLOYEES OF THE
DPPARTMENT OF JUSTICE

Section 528 requires the Attorney General to promulgate rules and
regalations which require every officer or employee of the Department
of Justice, including a United States Attorney or a member of his staff,
to disqualify himself from participation in a particular investigation
or prosecution if such participation may result in a personal, financial
or partisan political conflict of interest, or the appearance thereof.
Presently, the Department of Justice has rules and regulations requir-
ing the disqualification of employees if the employee has a financial
conflict of interest. This section requires the Attorney General to
broaden those regulations to require disqualification of employees who
have personal and partisan political conflicts of interest, in addition
to those who have financial conflicts of interest.

Chapter 39 created by this title specifically deals with those con-
flicts of interest which involve such high-level personnel that a re-
assignment, of personnel within the Department of Justice will not
eliminate the conflict—that is, conflicts on the part of the President or
the Attorney General. Section 528, however, is intended to deal with all
3110 conflicts of interest by any of the personnel in the Department of

ustice.

The last sentence gives the Attorney General flexibility in drafting
and promulgating rules and regulations pertaining to conflicts of in-
terest. However, Congress is on record that if the problems being dealt
with in these rules and regulations are serious enough, then the At-
torney General is fully authorized to provide that serious violations
of important parts of these rules and regulations will result in re-
moval from office. :
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SECTION 529—OFFICE OF GOVERNMENT CRIMES

Paragraph (1) of subsection 529(a) establishes an Office of Govern-
ment Crimes within the Department of Justice which is headed by a
Director appointed by the President, by and with the advice and con-
sent of the Senate. While the Director reports directly to the Attorne:
General on a regular basis, the Attorney General is able to place this
Office wherever he deems 1t appropriate. The Committee has always
assumed that the Office will be placed within the Criminal Division
so that there will be an assurance of consistency in the application of
federal criminal laws to public employees and public citizens alike.
This organizational flexibility was included in the bill at the sugges-
tion of the Department of Justice under former Attorney General
Edward Levi.

Paragraph (2) of subsection (a) states that a person can not be ap-
pointed Director of this Office if he has at any time during the five
years preceding his appointment held a “high-level position of trust
and responsibility” in a campaign organizaton or a political party
working for a candidate for any elected federal office. In order to avoid
any subsequent court challenge to the validity of an appointment, this
section provides that confirmation by the Senate of a presidential
nominee to be Director of this Office constitutes a final determination
on this question.

Paragraph (1) of subsection 529 (b) states that the Office of Govern-
ment Crimes has jurisdiction over: (1) federal criminal violations by
any elected or appointed federal employee related directly or indi-
rectly to his government position, employment, or compensation; (2)
federal criminal violations related to lobbying, conflicts of interest,
campaigns, and election to public office committed by any person with
the exception of civil rights offenses; (3) the supervision of investiga-
tions and prosecutions of criminal violations of federal law involving
state or local government officials or employees; and (4) any other
matter that the Attorney General deems appropriate. |

Paragraph (2) of subsection (b) states that the Attorney General
may with the approval of the Director concurrently delegate the juris-
diction over certain matters to United States Attorneys or other units
of the Department of Justice as well as to the Office of Government
Crimes. This section makes it clear, nowever, that in the case of such
concurrent jurisdiction the Director of the Office of Government
Crimes would have the authority to supervise the United States At-
torneys or other units within the Department of Justice involved in
the case in the performance of their duties. This provision is designed
to ensure that greater consistency exists in the application of federal
laws dealing with conflicts of interest and electioneering.

Paragraph (2) of subsection (b) also makes it clear that the cre-
ation of an Office of Government Crimes does not in any way limit the
authority conferred upon the Attorrey General, the Federal Bureau
of Investigation, or any other depariment or agency of government to
investigate any matter.

Paragraphs (1) and (2) of subsection 529(c) require that the At-
torney General report to the Congress at the beginning of esch regular
session on the activities and operations of the Office of Government
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Crimes for the preceding fiscal year. These reports must indicate the
number and type of investigations and prosecutions undertaken but
need not include any information which would impair the work of the
Department of Justice or would constitute an improper invasion of
personal privacy. This provision is designed to ensure that the Con-
gress will have a complete grasp of any activity of the Office of
Government Crimes. The details of individual cases and the strategies
used in various investigations and prosecutions need not be included
in these annual reports,

There is now a Public Integrity Section within the Criminal Di-
vision of the Department of Justice. It was created in March, 1976,
by a letter written by the Assistant Attorney General for the Criminal
Division, Richard Thornburgh. The Committee feels that while the
special prosecutor provisions of this title can ensure that cases of
alleged criminal violations by high-level federal officials will receive
the attention they deserve, a statutorily-created Office within the De-
partment of Justice, headed by a presidential appointee is absolutely
necessary for the vigorous investigation and, if necessary, prosecution
of the cases within the jurisdiction of that office not assigned to a
special prosecutor.

Subsection (b) of section 103 amends the table of sections for chap-
ter 31 of title 28 of the United States Code by adding at the end of
the titles for new sections 528 and 529 discussed above.

Subsection (c) of section 103 amends section 5315 of title 5, United
States Code, to add “(114) Director, Office of Government Crimes,
Department of Justice”.

SECTION 104—SEPARABILITY

Section 104 states that if any part of this title is held invalid, the
remainder of the title should not be affected by that holding. Simi-
larly, if any part of the title or its applications to any person or cir-
cumstance 1s held invalid, the provisions or other parts of the title
and their application to other persons or circumstances shall not be
affected thereby.

B. Titee II—CoxneresstoNaL Lecar CoUNSEL

SECTION 201—ESTABLISHMENT OF OFFICE OF
CONGRESSIONAL LEGAL COUNSEL

Section 201 provides for the establishment, personnel qualifications,
appointment, compensation and general structure of the Office of Con-
gressional Legal Counsel,

Paragraph (a) (1) of section 201 establishes an Office of the Con-
gressional Legal Counsel to be headed by a Congressional Legal
Counsel. A Deputy Congressional Legal Counsel who will perform
duties assigned by the Congressional Legal Counsel is also provided
for. The Deputy Congressional Legal Counsel is authorized to serve
as Acting Congressional Legal Counsel during any absence, disability
or vacancy in the position of Congressional Legal Counsel.

The Office of Congressional Legal Counsel is & support office for
Congress similar to the Congressional Budget Office and the Office of
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Technology Assessment. The Congressional Legal Counsel, the Deputy
Congressional Legal Counsel and other employees of the Office of Con-
gressional Legal Counsel are employees of the Congress. They are
not officers of the Congress or of the United States. They perform
functions on behalf of Congress under the direction of Congress and
on%r to the extent that Congress requests their assistance.

aragraph (2) of the subsection (a) provides that the appoinément
of the Congressional Legal Counsel and the Deputy Congressional
Legul_ Counsel is to be made by the President pro tempore of the Senate
and the Speaker of the House of Representatives from among recom-
mendations submitted by the Majority and Minority Leaders of the
Senate and the House of Representatives. The President pro tempore
of the Senate and the Speaker of the House of Representatives must
reach agreement on the final selection for each of these positions and
the appointment must be jointly made. This paragraph requires that
the appointment be made without regard to political affiliation and
solely on the basis of fitness to perform the duties of the Rosition. Per-
sons appointed Congressional Legal Counsel or Deputy Congressional
Legal Counsel must be learned in the law, members of the bar of a
State or the District of Columbia, and must not engage in any busi-
ness, vocation or employment during the term of their appointment.

The success of the Office of Congressional Legal Counsel will de-
pend on its being staffed by first rate professionals. Both the Counsel
and the Deputy must have sufficient stature and litigation experience
to effectivegr represent Congress in any court, including the United
States Supreme Court. All attorneys in the office, particulaily the
Counsel and Deputy Counsel, must have a sensitivity to the unique
institution for which they work and the need for extensive consulta-
tions with congressional clients and other persons interested in litiga-
tion or other legal matters for which the office is responsible.

Paragraph (3)(A) of subsection {a) provides that the appoint-
ments described above will become eflective upon approval by a con-
current resolution of the Senate and the House of Representatives. The
Congressional Legal Counsel and Deputy Congressional Legal Coun-
sel will both have terms of service which shall expire at the end of
the Congress following the Congress during which the Congressional
Legal Counsel or Deputy Counsel, respectively is appointed.

However, the Congress again by concurrent resolution is given the
power to remove either the Congressional Legal Counsel or the Dep-
uty Congressional Legal Counsel prior to the expiration of his or her
ierm of employment. Both the Counsel and the Deputy Counsel may
be reappointed at the termination of any term of service. No person
should be appointed to begin with who does not agree to serve at least
one term. .

Paragraph (8)(B) of section (a) provides that the first Congres-
sional Legal Counsel and Deputy Congressional Legal Counsel shall
be appointed, approved and take office within 90 days after the enact-
ment of this title. Future Congressional Legal Counsels and Deputy
Congressional Legal Counsels are to be appointed, approved, and as-
sume their responsibilities within thirty days after the beginning of
the session of Congress immediately following the termination of the
Congressional Legal Counsel’s or Deputy Counsel’s term of Service.
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If a vacancy in either position occurs prior to the expiration of the
relevant term, a new Counsel or Deputy Counsel should be appointed,
approved and assumne oflice ‘within sixty days after such vacancy
oceurs. _ ' ,

Upon the resignation or removal of the Congressional Legal Counsel
before the end of this term of employment, a new Congressional Legal
Counsel and Deputy Congressional Legal Counsel must be chosen.
The new appointees will have terms of service which expire at the end
of the Congress following the Congress during which the Counsel or
Deputy Counsel is appointed.

ll’:u'agrzq)h (4) of subsection (a) sets the pay scale for the Counsel
and Deputy. The Counsel is to receive compensation at the rate pro-
vided in 5 U.S.C. 5314. The Deputy is to receive compensation at the
ate provided in 5 U.S.C. 5315. )

Paragraph (1) of section 201(b) authorizes the Counsel to appoint
and fix the compensation of such Assistant Congressional Legal Coun-
sel and of such other personnel, within the limits of avajlable appro-
priations, as may be necessary to carry out the provisions of the title.
‘Lhe same qualifications apply to these appointments as the appoint-
ment of the Counsel and Deputy. The Counsel may prescribe the duties
and responsibilities of personnel in the office and may remove any of
these personnel. The level of compensation set by the Counsel for the
Assistant Counsels may not be in excess of that provided in 5 U.S.C.
5316, which is the rate of compensation for individuals at Level V of
the Kxecutive Schedule.

Paragraph (2) of subsection (b) provides that for purposes of pay
(other than the rate of pay of the Counsel and Deputy and employ-
ment benefits, rights, and privileges, all Assistants and other personnel
of the office shall be treated as if they were employees of the Senate.

Subsection (c) of section 201 authorizes the Counsel to hire con-
sultants in the same manner as may any standing committee of the
Senate or House. The hiring of #°1 such consultants must be approved
by the Committee on Rules and Administration in the Senate. The
Office may find it desirable to hire consultants to assist it with legal
research on constitutional issues involving the powers of Congress.
The Office may also wish on occasion to hire private attormeys of
national reputation to argue certain cases before the courts.

Subsection (d) of section 201 authorizes the office to transmit official
mail under the frank.

Subsection (e) provides that the Congressional Legal Counsel may
establish such procedures as may be necessary to carry out the provi-
sions of this title. These may include internal office procedures for the
clearance and signing of court papers as well as procedures for public
access to legal memoranda and other legal research materials regard-
ing the powers of Congress compiled and maintained pursuant to sec-
tion 208(b). None of these procedures may alter the substantive pro-
visions of the title which limit the authorify of the Counsel.

Subsection (f) permits the Congressional Legal Counsel to delegate
authority for the performance of any function imposed by this title,
except that the Congressional Legal Counsel is prohibited from del-
egating his responsibility under section 206 (b) to notify the Joint:
Leadership Group of any legal proceeding in which the Counsel is of
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the opinion that it is in the interest of Congress to intervene or appear
as amicus curiae. Because this latter function is the only one in the title
which permits the Congressional Legal Counsel to recommend con-
sideration of any action by Congress, it is appropriate that only the
Congressional Legal Counsel be able to make such a recommendation
to the Joint Leadership Group.

Subsection (g) makes it clear tha the Counsel and other employees
of the office must maintain the attorney-client privilege with respect
to all communications between it and any Member, officer, or employee
who becomes a client,

SECTION 202—ACCOUNTABILITY OF OFFICE

Section 202 delegates to a Joint Leadership Group the general
responsibility to oversee the activities of the Oflice of Congressional
Legal Counsel.

Subsection (a) makes the Office directly accountable to the Joint
Leadership Group in the performance of its duties.

By placing oversight responsibilities in a single body, section 202
assures greater coordination and continuity in the policies and per-
formance of the Office. The Counsel and Office will know precisely to
whom they are accountable and with whom they should consult when
policy decisions are made.

Subsection (b) specifies the membership of the Joint Leadership
Group. The Group includes the Speaker of the House and the Presi-
dent pro tempore of the Senate, the majority and minority leaders
of both Houses, the Chairman and ranking minority member of the
judiciary committees of both Houses, and the Chairman and ranking
minority member of the committee of the House and of the Senate
which has jurisdiction over the contingent fund of that body. Pres-
ently the House Committee on House Administration and the Senate
Rules Committee have this jurisdiction. The President pro tempore
is given the authority to designate the Deputy President pro tempore
to serve in his place on the Joint Leadership Group.

The membership of the Joint Leadership Group is bipartisan. The
purpose of the Office is to serve the institution of Congress rather
than the partisan interests of one party or another.

The membership of the Joint Leadership Group includes the Chair-
man and ranking minority member of the judiciary committees be-
cause of their expertise in legal matters. The Chairman and ranking
minority member of the Flouse Administration and Senate Rules Com-
mittee are included because their committees have gained expertise in
litigation matters through their supervision of the contingent funds.

The Office will be accountable to the Joint Leadership Group for
decisions made regarding the conduct of litigation in which the Office
is involved. For example, important decisions will have to be made on
occasion concerning the arguments which will be presented to a court
as well as concerning the tactics of how to proceed with a particular
case. It is not expected that the Joint Leadership Group will under-
take to instruct the Congressional Legal Counsel on how to practice
law or to clear all briefs before they are filed. A Congressional Legal
Counsel should be chosen for his established ability as a litigator;
however, the Joint Leadership Group must take an active role in
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advising the Congressional Legal Counsel with regard to the resolu-
tion of major policy questions as they arise in the course of litigation.

Subsection (¢) provides that the Secretary of the Senate and the
Clerk of the House shall assist the Joint Leadership Group in the
performance of its duties.

SECTION 203—REQUIREMENTS FOR AUTHORIZING REPRESENTATION
ACTIVITY

Section 203 sets forth the procedures by which the Joint Leadership
Group, the Congress or a House of Congress may direct the Counsel to
undertake representational activity. These procedures must be adhered
to for the Counsel to be authorized to represent a Member, officer,
committee, or employee in the types of cases specified in sections 204,
205, 206, and 207. Sections 204 through 207 provide substantive limita-
tions on the types of cases the Counsel may be authorized to undertake
which cannot be abridged even if the procedures in section 203 are
followed. Basically sections 204 through 207 provide that the Counsel
may be directed to defend a Member, officer, committee, or employee in
a cvil action arising from the performance of official duties, bring a
civil action to enforce a committee subpoena, intervene or appear as
anticus on hehalf of Congress, or serve as the duly authorized rep-
resentatives of a committee in obtaining an order granting immunity.

Subsection (a) establishes the procedure for authorizing the office
to defend a Member, officer, committee or employee under section 204.
Such representation may be.authorized only by a two-thirds vote of
the appropriate members of the Joint Leadership Group or by the
adoption of a resolution. If the case involves only one House or the
Members, officers, committees, or employees of only one House, only
the seven members of the Joint Leadership Group of that House may
vote on the question of authorization. I only one House is involved, &
resolution adopted by that one House is sufficient to authorize the Coun-
sel to represent that House. By this provision a House takes no part
in the decisions of the other when only that other House is involved.
When both Houses are involved, two-thirds of all fourteen members
of the Joint Leadership Group must approve or a concurrent resolu-
tion must be adopted by hoth Houses.

The provisions of subsection (a) on the procedure for authorizing
representation in section 204 defense cases is the only provisions which
authorizes the Joint Leadership Group to directly authorize any rep-
resentational activity. Representational activity under section 205, 206
and 207 cannot be authorized by the Joint Leadership Group. The
need for this one exception is twofold. First, emergencies ave likely
to arise, particularly when Congress is in recess or adjournment, when
it will be necessary for the Counsel immediately to begin defending
one House, or a Member, officer, cominittee, or employee. These types
of emergencies are not as likely to occur in section 205, 206, and 207
type cases. Second, there ave certain routine and noncontroversial cases
where defense of a House, Member, officer, committee, or employee
should be authorized without the need to schedule debate and a vote
of the body. There is no requirement that the Leadership Group fail
to authorize representation befere a resolution authorizing representa-
tion is introduced for considertaion by the body.
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The Joint Leadership Group may authovize representation in sec-
tion 204 cases only by a two-thirds vote of the appropriate members.
Therefore, if only one House is involved, five of the seven Members
of the Joint Leadership Group of that House must vote to authorize
representation. It both Houses arve involved, a vote of ten of the four-
teen Members is required to authorize representation. In cither case
the affirmative vote of at least one Member of the Joint Leadership
Group from the minority party would be needed before representa-
tion can be authorized by the Joint Leadership Group. The two-thirds
vote requirement, therefore, serves to protect the interests of the
minority party. Such votes may be taken by telephone ov by proxy.

Subsection (b) provides that the Counsel may be dirvected to bring
a civil action to entorce a subpoena under section 205 only by the adop-
tion of a resolution of the appropriate House of Congress. The Joint
Leadership Group may not by itself authorize the bringing of such
an enforcement action.

Subsection (¢) provides that the Counsel may only be directed to
intervene or appear as amicus curiae under section 206 by the adop-
tion of a resolution of a House of Congress, or a concurrent resolution
of both Houses. The Joint Leadership Group cannot itself authorize
such intervention or appearance. Section 206 places substantive limits
on the parties in whose name intervention or appeavance may be made.
Such intervention or appearance may only be made in the name of
Congress, a House of Congress, or an officer, committee, subcommittee
or committee or subcommittee chairman. In each case the appropriate
House or Honses must authorize the action by adoption of a resolution
or concurrent resolution.

Subsection (d) provides that the Counsel may serve as the duly
authorized representative in obtaining an order granting immunity
to a witness under section 207 when authorvized by a majority vote
of a House of Congress or by o two-thirds vote of a committee, de-
pending on where the witness is to appear. These voting requirements
are taken verbatim from the immunity statute, 18 U.3.C. 6005. Neither
House has ever required that a committee receive authorization from
the body itself before an immunity order is requested from a court.

Subsection (e) makes it clear that the Counsel is to make no rec-
ommendation when Congress considers a vesolution or concurrent
resolution to direct the Counsel to undertake representational activity.
The House or the Joint Leadership Group may, however, request the
Counsel to provide legal analysis of issues which will aid in the Joint
Leadership Group’s cr the body’s determinations.

SECTION 204—DEFENDING CONGRESS, A IOUSE, COMMITTER, MEMBER,
OFFICER;, AGENCY OR EMPLOYEE OF CONGRESS

Section 204, 205, 206 and 207 describe the basic types of legal actions
in which the Counsel may be directed to participate. Authorization
under the procedures in section 203 is required before the Counsel may
represent Congress, a Flouse of Congress or committee member, ofticer,
agency, or employee of Congress.

Section 204 covers cases in which the Counsel is directed to defend
Congress, a FHouse of Congress, an office or agency of Congress, a
committee, subcommittee, Member, oflicer, or employee of a House
of Congress or an officer or employee of an office or agency of Congress.
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When directed to do so pursuant to section 203, the Congressional
Legal Counsel may directed to undertake the defense of individuals or
entities assgciated with the Congress, The individuals and entities
which may be represented by the Congressional Legal Counsel are the
Congress, o House of Congress, any office or agency of the Congress,
a committee or subcommittee or any Member, officer or employee of a
House of Congress, or an officer or employee of an officc or agency
of Congress. Such re¢presentation may involve either a case in which
these entities and persons are made party defendants or a Pproceeding
in which they are subpoenaed to appear or produce documents,

With respect to cases where Congress, a House, officer, Member,
cmployee, committee, subcommittee, or agency is made a party de-
fendant, the Counsel may be directed to vepresent the defendant only
if it is a civil ease and only if the case arises from that defendant’s
performance of official duties. )

The Counsel may not be directed to represent a defendant in a
criminal action or an sction involving the unoficial activity of the
defendant. For example, no representation may be provided in
contested election cases. :

This section requires that in any case to be handled by the Con-
gressional Legal Counsel under this section, the validity of a proceed-
Ing or action, including issuance of any subpoena or order, taken by
any of the individuals or entities in its or his official or representative
capacity be at issue. This language only covers the validity of actions
taken by the individual or entify in their official or representative
capacity. Official capacity will cover any actions & Member of Congress
or employee takes in the normal course of his employment. It is not
necessary that the action being challenged have been taken on the floor
of Congress or at a formal committee meetin g. A challenge to any action
taken by a Member when performing his legislative duties, including
actions he fakes to express his views on issues o to communicate with
constituents, would fall within the definition of an action taken by
the Member in the course of his official duty, However, if an employce
of the Congress is driving to work and is in an automobile accident
on the way to work, a tort action arisi ng out of that accident would not
normally constitute a challenge to the validity of any official action.
The section. does not, therefore, create a free legal defense funds for
personal legal matters of Members of Congress or their employees.

In each case a preliminary judgment must be made whether or not
the action of the Member, officer, committee, or employee which gives
rise to the proceeding is within the scope of thai individuals or
entity‘s official duties. In making that judgment, the committee in-
tends that those duties properly le within the scope of the legislator’s
or aide’s official duties be broadly construed.

The failure to construe broadly what constitutes official duties
would be serious because Members and their staff will often be justi-
fied in raising the defense of speech and debate clause immunity.
‘Lherefore, the crucial issue raised by much of the litigation involving
Congress is whether the type of actions challenged are part of the
individual’s official duties.” Tn order to preserve the ability of Con-
gress as an institution to function and to prevent harassment and
undue financial burden and inconvenience to Members, officers and
employees, Congress must vigorously defend its Constitutional im-
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munity from suit. Therefore, if there is a close question as to whether
o particular action is within the official duties o the individual, Con-
gress must have the option of anthorizing representation by the Con-
gressional Legal ‘Counsel. Congress may on occasion even desire to
challenge existing court precedent which has the effect of unduely
limiting Conguess’ constitutional powers and immunities.

‘With respect to proceedings involving a subpoena to Congress, the
Counsel may be directed to defend Congress, a House, office, agency,
committee, subcommittee, Member, officer or employee if ths case 1s
civil or eriminal in nature but only if the subpoena arises from the
- performance of official duties. Grand jury subpoenas for congressional
documents and testimony are a matter of routine. Most such subpoenas
arise when Congress investigates conduct which results in a criminal
indictment. Again, this section only applies to subpoenas or orders
which relate to the official duties of the individual or entity. If, or
example, an employee of the Senate is the subject of a subpoena re-
questing the prodnction of documents he has collected for use in a
committee oversight hearing, the Congressional Lega]l Counsel could
be directed to provide that employee with representation even though
the subpoena may have been issued by a grand jury. However, if a
Member of the House of Representatives is issued a subpoena with
respect to documents relating to a financial investment made by that
Member, the Congressional Liegal Counel would not ordinarily be di-
rected to provide representations :

Subsection (b) provides that the Congressional Legal Counsel may
only be directed to undertake the 1'6%)1'eselrtation of a Member, officer,
or employee under section 204(a), if the Member, officer or employee
has consented to such representation. It is a basic principal of the
American Bar Association’s Canons of Ethics that a client be given
the freedom to choose the attorney who will represent him. Accord-
ingly, while this bill provides that, with respect to committees, or any
officer or agency of Congress, the representation by the Congressional
Legal Counsel will be mandatory, with respect to the representation
of an individual, the Counsel can provide representation only if the
individual to be represented consents.

In this regard, section 208(a) (4) below authorizes the Counsel to
advise an individual not represented under this section with respect
to retaining private counsel. Furthermore, section 210(d) specifically
authorizes Congress to reimburse the individual for the costs of re-
taining private counsel. It should not be likely, however, that many
individuals will feel the need to retain private counsel. In each case
in which private counsel is retained, the appropriate House must
judge whether the reasons for doing so justify reimbursement.

SECTION 205—INSTTIUTING A CIVIL ACTION TO ENFORCE A SUBPENA OR
ORDER

Section 205 permits the Congress or the appropriate House of Con-
gress to authorize the Congressional Legal Counsel to bring a civil
action to enforce a subpena or order issued by Congress, a House of
Congress, a committee or a subcommittee of a committee authorized
to issue a subpena. Subsection (c¢) sets forth special procedures which
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are applicable to the subpena enforcement mechanism and subsection
(£) contains a statute providing the U.S. District Court for the
District of Columbia with jurisdiction to hear the subpena enforce-
ment actions.

Subsection (a) provides that when directed to do so pursuant to
the procedures in section 203(b), the Counsel must bring & civil
action to enforce a subpena issued by a House, committee, subcom-
mittee, or joint Committee of Congress, to secure a declaratory judg-
ment concerning the validity of the subpena, or to prevent a threat-
ened failure or refusal to comply with the subpena.

Section 205 (a) only authorizes the Congressional Legal Counsel
to undertake representation in such a legal action. This section must
be read in conjunction with section 205 (£) for the District of Colum-
bia with jurisdiction to hear such cases to enforce a subpena. It must
also be read in conjunction with section 205 (c¢) setting forth cer-
tain procedures which a committee and each House of Congress must
follow in considering any resolution to authorize the Counsel to bring
a civil action to enforce the subpena.

Section 205 (a) authorizes the appropriate House of Congress to
direct the Congressional Legal Counsel to bring a civil action under
any statute conferring jurisdiction on any court of the United States
including 28 U.S.C. 1364, to enforce a subpena issued by a Con-
gressional committee or subcommittee. Section 205 (f) of this title
contains a new section 1364 to title 28 which expressly confers juris-
diction on the United States District Court for the District of Colum-
bia to hear cases brought by the Congressional Legal Counsel.

The words “Statute conferring jurisdiction” are intended to refer
specifically to the statute set forth in Section 205 (f) to become 28
U.S.C. 1364, and to any statute which Congress may choose to enact
in the future. Such a future statute might specifically give the courts
jurisdiction to hear a civil legal action brought by Congress to en-
force a subpena against an executive branch official. This bill, however,
does not provide any authority for enforcement of subpenas against
executive branch officials. Indeed, the jurisdictional statute in Section
205 (f) specifically provides that it does not apply to an action to
enforce, to secure a declaratory judgment, or to prevent a threatened
failure or refusal to comply with a subpena issued to an officer or em-
ployee of the Federal Government acting within his official capacity.

Subsection (a) does not limit or redefine which congressional com-
mittees, subcommittees, or joint committees have the authority to
issue a subpena or order. However, subsection (a) expressly applies
only to those committees, subcommittees, or joint committees, will be
able to use the new civil action as an alternative means of enforcing
that subpena or order. (For the purposes of this section, the Technol-
g)g,fv A)ssessment Board is considered a committee. See, section 211 (b)
infra.).

Both subpenas and orders may be the subject of an action brought
under section 205(a). Similarly, under this section Congress may ask
a court to directly order compliance with such subpena or order or
may merely seek a declaration concerning the validity of such subpena
or order. By first seeking a declaration, Congress gives the party an
opportunity to comply before actually ordered to do so by a court.
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Congress has the complete discretion of whether or not to utilize such
a two-step enforcement process. '

Congress may also act before a party refuses or fails to comply with
a subpena or order if that party threatens not to comply. Such threat
could be communicaied to the House or committee 1n a number of
ways. Any acts by a party indicating an intent to flee from the country
or to destroy subpenaed documents would justify the bringing of an
action to prevent such acts. Civil actions: should not be authorized
merely as a precaution or as a matter-of routine,-but if the progress
of a committee investigation would be seriously impaired by a party
delaying in responding to a subpena, that fact would be relevant in
determining whether bringing a civil action would be justified.

Subsection (b) makes it clear that a directive to the Congressional
Legal Counsel to bring a civil action pursuant to 205(a) in the name
of a committee, subcommittee, or joint committee of Congress to
enforce a subpena by a civil action will constitute authorization for
the committee, subcommittee or joint committee to bring such action
within the meaning of any statute conferring jurisdiction on any court
of the United States. The issue of whether a committee, subcommittee,
or joint committee hag been authorized by the Congress to engage in
litigation to enforce a subpena has been rased in some prior litigation.
This section will make it clear that when Congress authorizes the
Counsel to bring a civil action to enforce a subpena, Congress is also
authorizing the committee, subcommittee, or joint committee to bring
such an action,

Subsection (¢) provides a specific procedure for committee consid-
eration of the desirability of bringing a civil action to enforce a
subpena. This subsection does not apply to civil enforcement of any
subpenas issued by a House of Congress.

The subsection provides that it will not be in order for the Senate
or the House of Representatives to consider a resolution to direct the
Congressional Legal Counsel to bring a civil action to enforce a com-
mittee subpena unless the resolution has been reported by a majority
vote of the members voting, a majority being present of such commit-
tee or of the committee of which such subcommittee is a subcommittee
and unless the report filed by the committee contains certain informa-
tion set forth in detail in this subsection.

Under the criminal contempt statute, committees of both Houses
are required under various court cases to report the contempt resolu-
tion by a majority vote of at least a quorum of the members of the com-
mittee. This subsection also requires a subcommittee to gain the ap-
proval of the full committee of which they are a subcommittee before
bringing a civil action to enforce a subpena under the procedures set
forth in this title. Presently, Senate and House subcommittees would
be required to secure a favorable vote in their committees to report
any resolution of contempt for criminal prosecution.

The report which the committee files with the House of Congress
which will consider the resolution authorizing a civil action to enfoxrce
a subpena must contain a statement of (A) the procedure followed in
1ssuing the subpena; (B) the extent to which the party subpenaed has
complied with the subpena; (C) any objections or privileges raised
by the subpenaed party; and (D) the comparative effectiveness of
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bringing civil action to enforce a subpena, certification of a criminal
action for contempt of Congress, or initiating a contempt proceeding
before a House of Congress. Clause (C) institutionalizes a procedure
whereby the objections and privileges raised by the subpenaed party
will be placed befere the House of Congress for its consideration. This
will ensure that the Fouse of Congress will have all relevant infor-
mation before it when making its determination. By requiring a com-
nittee to note both objections as well as privileges, all arguments made
by the subpenaed pavty with vespect to the subpena will be presented
for consideration—whether or not legally dispositive. The Congress
is thus assured of being appraised of all factors relevant to its consid-
erations, Finally, clause (D) requires the committee to consider the
alternative means of enforcing the subpena so that the considerations
which favor each form of enforcement will be put before the appro-
priate House of Congress each time a decision is made with respect to
bringing civil enforcement action. These requirements are enacted as
an exercise of the rulemaking power of the two ITouses and as such
may be modified by either Fouse.

Subsection (e) makes it clear that compliance with the reporting re-
quirements of subsection (¢) are not to be matters which will be ve-
viewed by a court of law. It was especially important to make this
clear so that technical noncompliance with these reporting require-
ments would not be used by individuals who refused to comply with
Congressional subpenas as another technicality to defeat the enforce-
ment of a subpena. However, as a matter of Senate or House procedure,
any consideration of a report which fails to conform to these require-
ments is subject to a point of order.

Subsection (f) (1} adds a new section to chapter 85 of title 28 of
the United States ('ode. Subsection (a) of the new section gives the
District Court for the District of Columbia original jurisdiction with-
out regard to the sum or value of the matter in controversy, over any
civil action brought on behalf of Congress, a House of Congress or &
committee of Congress to enforce a subpena or order issued by that
entity. Since at least one court has taken the position that without new
legislation the Federal courts do not have jurisdiction to hear a civil
action to enforce a Congressional subpena (see various proceedings in
Senate Select Committec on Presidential Cumpaign Activities v.
Nizon 366 F. Supp 51 (D.DC 1973), this new section is being enacted
to leave no question that Congress intends for the District Court for
the District of Columbia to have jurisdiction to hear civil actions to
enforce Congressional subpenas.

This jurisdictional statute applies to a subpena directed to any
natural person or entity acting under color of state or Jocal authority.
By the specific terms of the jurisdictional statute, it does not apply to a
subpena directed to an officer or employee of the Federal government
acting within his official capacity. In the last Congress there was pend-
ing in the Committee on Government Operations legislation directly
addressing the problems associated with obtaining information from
the executive branch. (See 8. 2170 : “The Congressional Right to Infor-
mation Act”). This exception in the statute is not intended to be a
Congressional finding that the Federal courts do not now have the
authority to hear a civil action to enforce a subpena against an officer
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or employee of the Federal Government. However, if the Federal
courts do not now have this authority, this statute does not confer
it.

The exemption in the statute with respect to actions to enforce sub-
penas against Federal government ofticers or employecs acting within
their official capacity should be construed navrosvly. ‘Lhercfore, a sub-
pena against Kederal government ofticers or employces not acting
within the scope of their official duties is not excluded from the cover-
age of this jurisdictional statute.

The jurisdictional statute applies to actions to enforce, secure a
declaration concerning the validity of or prevent non-compliance with
a subpena or order issued by a House of Congress, or n committee of
Congress to secure the production of documents or other materials of
any kind, to secure the answering of any deposition ot intervogratory,
or to secure testimony or any combination of the above.

"The Court is given jurisdiction to enforce subpenas on behalf of com-
mittees only when the committees is authorized to seek entorcement.
This section expresses the requirement of standing which a court must
consider before hearing a case. ~

Subsection (b) and (c) of the jurisdictional statute in section 203
(e) (1) give the district court detailed guidance on the procedures
which are applicable to a civil enforcement action. There is no doubt
that Congress may regulate the inherent power of the courts to punish
for contempt. dlichaelson v. United States, ex rel. Chicago St. P.M.
and O.R2. Co., 266 U.S. 42, 65-67 (1924). Congress has already given
the courts general statutory authority to punish parties who refuse to
comply with court orders., See 28 U.S.C. 1826 (civil contempt). The
procedures in subsection (b) supplement these general procedures al-
ready applicable to court contempt proceedings.

Fivst, section (b) of the jurisdictional statute makes it clear that
to enforce on congressional subpena pursuant to this new section, a

. House, committee, or subcommittee must apply to the District Court

for an order to direct a recalcitrant party to comply with the subpena
or order forthwith. Compliance with the court order should normally
be made before the court, not to the Fouse of Congress or committee.
If the party has been subpenaed to produce documents, the court
should turn over any documents produced to it to the House or com-
mittee. In cases where a witness has been subpenaed to give testimony,
it may be more expeditious for the witness to appear before the House
or committee, rather than before the court. In cither case the court
should avoid requesting the committee to convene any meeting when it
appears that the recalcitrant party will remain recalcitrant. .
Scction (b) of the jurisdictional statute then makes explicit the in-
tention of the Congress that once a court has orcered a party to obey
a congressional subpena, may refusal or failure of that party to obey
the court. order will result in that party being held in contempt of the
court order. This enfurcement procedure parallels that of numerous
sections of the Federal code which authorize Federal agencies to seek
the aid of tlie courts in enforcing their subpenas through the con-
tempt power of the courts. See, for example, 15 U.S.C.. 687a(e)—
Small Business Administration; 19 U.S.C. 1833 (b) —(2)—National
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Labor Relations Board; and 42 U.S.C. 405(¢)—Social Security Ad-
ministration. The constitutionality of such a procedure has been clear
since the case of £.0.0. w. Brimson, 154 U.S. 447 (1894). A similar
jurisdictional statute has been implicitly upheld Senate Select Com-
mittee v. Nigon, 498 F.2d 725 (D.C. Cir. 1974).

Section (b) further provides that any contempt of court proceed-
ing under this section shall be commenced by an order to show cause
before the court why the party refusing or failing to obey the court
order should not be held in contempt of court. Courts have held that
such notice is required of the pendancy of a contempt proceeding by
the due process clause of the fourth amendment when proceeding un-
der 28 U.S.C. 1826. Parker ». U.8., 153 F.2d 66 (1st Cir. 1946). Such
notice need not be formal but may be inherent in the proceeding itself.
Uwited States v. Handler, 476 F.2d 709, 712-718 (2d Cir., 1973). Al-
though notice would be required in the contempt proceeding, notice
might not be necessary in the initial proceeding to obtain the court
order when, for example, Congress secks an order to restrain a party
from destroying documents which order might be ineffective is issued
after notice.

Upon such notice the party must be given sufficient time in which to
prepave his defense. The amount of time which a defendant in the
contempt action is given to prepare his defense will depend on the
circumstances. Id. at 718; United States v. Weinberg, 439 F. 2d 743,
746 (9th Cir., 1973) ; In re Vigil, 524 T. 2d 209, 218-219 (10th Cir.
1972) ; In re Tierney, 465 F. 2d 806 (5th Cir. 1972). Rule 6(d) of
the Federal Rules of Civil Procedure provides for 5 days notice but a
different period may be fixed by the Court. In Weinberg, supra, con-
tempt proceedings were conducted immediately after a witness’ re-
fousa.l t(?? tti,stify. See United States v. Alter, 482 F. 2d 1016, 1022 (9th

ir., 1973).

Section (b) further provides that the contempt proceedings will be
tried before the judge. The Supreme Court hag expressly held that in
a civil contempt proceeding, a defendant has no right to a jury trail.
Shillanti v. United States, 384 U.S. 364 (1966). Under subsection
(b) and 28 U.S.C. 1826 the trail would be “summary” in nature; that
is, requiring no evidentiary hearing. In r¢ Bart, 304 F. 2d 631, 637
(D.C. Cir., 1962) ; I'n re Allis, 531 X, 2d 1391 (9th Cir. 1976) ; United
States v. Danenza, 528 F. 2d 390, 392 (2d Cir. 1975) ; In re Sadin, 509
F. 2d 1252, 1255-56 (2d Cir. 1975).

In providing that civil contempt has occurred, it is not necessary
to prove that the party intends to violate the court’s order. McComb
v, Jacksonville Paper Co., 336 U.S. 187 (1949). It would, however, be
necessary to show that the defendant had knowledge of the court’s
order. Baglin v. Cusenier Co., 221 U.S. 580 (1910). Similarly, proof
beyond a reasonable doubt is not required to prove civil contempt as
it would be in a criminal contempt. AcCombd, Supra, 336 U.S. at 191.
Se; )Um'ted States v. Greyhound Corp., 363 F. Supp. 525 (N.D. 111.
1973).

The nature of defenses which can be raised in such a hearing might
include & privilege against self-incrimination, lack of compliance with
the applicable congressional procedures, or an inability to comply.

89-724 O - 77 -1
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Watkins v. United States, 35¢ U.S. 178 (1937) ; Yellin v. United
States, 374 U.S. 109 (1963) ; and Maggio v. Feitz, 333 U.S. 56, 76
(1948). By enacting a separate contempt statute rather than merely
relying on 28 U.S.C. 1826, Congress intends to signify that the array
of defenses which could normally be raised under that statute may
well be inapplicable to a proceeding involving a congressional sub-
poena. The words “just cause shown” in section 1826, and similar
statutes are not carried forward in subsection (b) for precisely this
reason,

It is clear that in a contempt procecding, the defendant may not
challenge the validity of the initial order disobeyance of which led
to the contempt proceeding. Olictt v. Hammonds, 305 F. 2d 565, 570
(5th Cir. 1962). U.S. v. Leyva, 513 F. 2d 774, 776 (5th Cir. 1975).

Section (b) provides that the purpose of any sanctions imposed
upon a defendant be to compel compliance with the court order. This
means that a defendant may be held only in civil—rather than crim-
inal—contempt of court. When proceeding under a statute the purpose
of which is to enforce an agency or congressional subpoena, ‘civil con-
tempt generally has been held to be the appropriate remedy. Penfield
Co. v. SEC, 330 U.S. 585 (1947). Absent the provision in subsection
(b), however, sanctions for criminal contempt of court could be im-
posed. See Cheff v. Schnackenberg, 384 U.S. 373, 378 (1966). Civil
contempt is distinguished from criminal contempt by the fact that its
purpose is not punitive per se. Gompers v. Bucks Stove and Range
Co.,221 U.S. 418, 441 (1911). ;

“Imprisonment in such cases is not inflected as a punishment, but is
intended to be remedial by coercing the defendant to do what he had
refused to do.” Id. at 442. If a defendant is imprisoned “he carries the
keys to his prison in his own pocket.” In re Nevitt, 117 F. 451, 461 (8th
Cir. 1902). As soon as the defendant purges himself of contempt, all
coercion is suspended.

In the case of an act of contempt which occurs in the actual presence
of the court and which obstruct the administration of Justice, such as
disruption in the court room, the provisions of subsection (b) do not,
of course, limit the power of a ceurt to punish a party for criminal
contempt by way of a summary proceeding. Se 18 U.S.C. 402; Rule
42 (a), Federal Rules of Criminal Procedure; Bz Parte T'erry, 128
U.S. 289, 314 (1888) ; and Cooke v. United States, 267 U.S. 517 (1925).
Cf. Harris v. United States. 382 U.S. 162 (1965).

Subsection (b) of the jurisdictional statute gives the District Court
the power to serve process in any judicial district.
~ Subsection (b) also makes it cleav that if in the process of review-
ing a congressional subpoena or order the court finds that it does not
meet the applicable legal standards for enforcement, the court cannot
act upon this finding to affect by injunction or otherwise the congres-
sional proceeding out of which the subpoena enforcement action has
arisen. When Congress petitions the court in a subpoena enforcement
action, Congress does not waive its immunity from court interference
with its exercise of its constitutional powers. When the court is peti-
tioned solely to enforce a congressional subpoena, the court’s jurisdic-
tion is limited to the matter Congress brings before it, that is whether
or not to aid Congress in enforcing the subpoena or order.

.
e
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Although section (b) leaves to the discretion of the court the nature
of the particular sanctions to be imposed if a party remains recalci-
trant, the use of the contempt power is always held to “the least pos-
sible power adequate to the end proposed.” dnderson v. Dunn, 19 U.S.
204, 231 (1821). Section 1826 specifically limits the sentences which
might be imposed on a recalcitrant witness. For example under 28
U.S.C. 1826, a prison term may not exceed the life of the court
proceeding, the term of the grand jury, or 18 months. Although no simi-
lar limitation is specified in subsection (b), the term of any confine-
ment should never exceed the pendency of the congressional investiga-
tion. Once this period has cxpired, confinement can no longer serve
the remedial purposes of civil contempt. Sec Schillitanti v. United
States, 384 U.S. 364, 371-372 (1966). The courts should generally defer
to the Congress in determining when an investigation has terminated.

Recalcitrant witnesses may well argue that proceedings to enforce a
House subpena should automatically terminate upon adjournment
sine die at the end of a Congress. This argument would be based on the
fact that it is said in some contexts that the House—unlike the Senate—
18 not a continuing hody. See generally “Constitution, Jefferson’s
Manual,” and “Rules of the House of Rc{n'esentatives,” House Docu-
ment No. 416, 93d Congress, 2d session, rules Xi, clause 2 (M) (1) (A),
Raule XXVI and paragraphs 386, 388, 710, and 901 ; “Riddick’s Senate
Procedure,” Senate document No. 93-21, 93d Congress, 1st session,
Rule XXV (4), XXXII(2) and page 776.

For this reason subsection (b) contains a provision that an action,
contempt proceeding or sanction brought or imposed pursuant to this
section does not terminate upon sine die adjournment at the end of a
Congress if the committee involved certifies to the court that its inter-
est in enforcement continues. The provision relates only to sine die ad-
journment at the end of a Congres because sine die adjournment at the
end of the first session of a Congress raises no issue of continuity. The
inclusion of this provision does not concede that such proceeding
would otherwise automatically terminate upon such ‘adjournment,
but merely provides a mechanism for notifying the court that it does
not. :

If an action automatically abated upon sine die adjournment at the
end of a Congress, Congress would be faced with two undesirable al-
ternatives; one, certify a criminal contempt action instead of under-
taking a civil enforcement action or two, institute one civil proceed-
ing before Congress adjourns and then reinstitute the same case when
the Congress reconvenes. The first, alternative undercuts the effective-
ness and availability of the civil enforcement mechanism and the sec-
ond will squander judicial resonrces. Be requiring a committee to take
affirmative action to certify its continued interest in enforcement, the
provision assures that recalcitrant witnesses will not languish in jail
just because a committee has failed to notify a court that its investiga-
tion has terminated.

Once a committee investigation has terminated, a criminal contempt
of Conaress citation under 2. U.8.C. 192, et. seq., might still be referred
to the Justice Department if the Congress finds this appronriate. Such
prosecution for criminal contempt would present no double jeopardy
problem. 7n re Chapman, 1568 U.S. 211(1895) ; Yates v. United States,
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355 U.S. 66 (1957) ; United States . Rollerson, 449 F.2d 1000 (D.C.
Cir. 1971) 5 Gity of Macon V. Massey, 106 SE 2d 33 (1958).

In addition to incarceration, civil fines may also be imposed by a
court as one means of coercing compliance with the conrt order; how-
ever, the purpose of such fines should never be to attempt to compen-
sate the Congress for the unavailability of the subpenaed information.

If an appellate court finds that a court has unlawfully issued an
order to compel compliance with a congressional subpena and wrong-
fully held a party in civil contempt of that order, any sanctions against
the party would be withdrawn or withheld. (Ziett ». Hammond, 305
F.2d. 565, 570 (5th Dive. 1962) ; Hyde CGonstruction Co. v. Koehring
Company, 388 F.2d 501, 511 (10th Cir. 1968), Cf. Walker ». (ity of
Birmingham, 388 U.S. 807 (1967) (criminal contempt not vititated by
holding that injunction improperly issued). There is simply no pur-
pose in continuing to impose civil sanctions once there is no order with
which to coerce compliance.

Section (¢) of the jurisdictional statute emphasizes the importance
of expeditious consideration of all enforcement. actions. Jf the courts
are nnable to adiudicate civil enforcement actions with dispatch, the
utility of the civil enforcement mechanism will be diminished, if not
eliminated.

While the Congressional Legal Counsel may be authorized to bring
a civil action under this jurisdiction statute pursuant to the procedures
set forth in section 208 of this title, subsection (d) of the jurisdiction
statute provides that the enity of Congress bringing the civil action
to enforce the subpena or ovder may be represented in such action
by any attroneys it may designate. Thus, this jurisdictional statute
does not require a House of Congress or a committee of Congress to use
the Congressional Legal Counsel in bringing such an action.

However, in subsection (e) of the jurisdictional statute the standing
order of the Senate which gives Senate committees standing authority
to bring any legal action is limited to exclude actions under this juris-
dicational statute. Otherwise, the voting, reporting, and approval re-
quired under section 205(c) to enforce a committee subpena conld be
easily circumvented. Subsection (e) of the new section 1364, therefore,
provides that a civil action commenced or prosecuted under this section
may not be authorized pursuant to the Standing Order of the Senate
“a.utl)lorizing suits by Senate Committees” (S. Jour. 572, 70-1, May 28,
1928).

Finally, the last subsection of the jurisdictional statute, subsection
(f) makes it clear that the civil enforcement mechanism may be used
by any standing, select, or special committee, or the Technology As-
sessment Board, which also has subpena power.

Subsection (&) (2) of section 213 simply adds the description of the
new jurisdictional statute, namely: “1364, Clongressional Actions”
to the analysis of chapter 85 of title 28, United States Code.

Subsection (g) expressly provides that the enactment by Congress
of a mechanism for the civil enforcement of a subpena does not affect
the power and authority and absolute discretion of Congress or an ap-
propriate House of Congress, to choose to enforce a subpena by either
of the two existing methods rather than by initiating a civil enforce-
ment action. The first of these to existing methods is certification by
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the President Pro Tempore of the Senate or the Speaker of the House
of Representatives to the United States Attorney for the District of
Columbia of a matter pursuant to scetion 104 of the revised statutes
(2 U.S.C. 194). This procedure provides for a criminal prosecution
brought by the United States Attorney to punish an individual or en-
tity for refusing to comply with a congressional subperia or order. The
second existing method of enforcement is for either House of Con-
gress to hold an individual or entity on contempt of such House of
Congress. This method is commonly referred to as trial before the
bar of Coongress. While historically this metha? has been used nu-
mevous times, it is generally considered to be time congsuming and not
very effective. No one has been tried for contempt of Congress before
the bar of Clongress since 1945.

In excreising its discretion with respect to enforcing a subpena or
order, Congress may decide that it is important to secure production
of the subpenaed docuiments or compliance with the order and that a
eivil action is quicker and more effective in achieving these purposes.
In other cases, Congress may decide that it is more important to punish
the individual or entity who has refused to comply with a Congres-
sional demand and thereby to deter violations by others. In that case
the contempt should be certified to the United States Attorney for the
District of Columbia for ecriminal prosecution. This title provides Con-
gress with another method to enferce its subpenas and orders—a
method which should prove less cumbersonie to use—without, restrict-
ing the discretion of Congress to utilize other enforcement mechanisms
available to Congress.

SECTION 200—INTERVENTION OR APPEARANCE

Section 206 provides that the Congressional Legal Counsel may be
directed to intervene or appear as amicus curiae on hehalf of Congress
in a pending Jegal action.

There are a number of legal actions in which Congress is not a party,
but wwhere the vital interests of Congress will be affected by the deci-
sion in that action. In such cases, it is desirable for Congress to have an
opportunity to consider whether it is in its interests to intervene as a
party or appear as amicus curiae to present the legal position of Con-
gress for the consideration of the court.

UInder section 206 Congress may, by resolution or concurrent resclu-
tion, direct the Clongressional Legal Counsel to intervene or appear
amicus euriae in a legal action. Congress may dirvect such intervention
or appearance to defend the powers and responsibilities of Congress
under the Corstitution of the United States. 4

In litigation in which the powers and responsibilities of Con
are placed in issue, Congress’ vital interests are directly at stake and
the vigorous representation of those interests should not be left to
others. If it is Congress which will be directly affected by any court
interpretation of the powers and responsibilities of Congress, Con-
gress should have the discretion to authorize its attorney to appear
in such & legal action and vigorously defend the powers and respons-
ibilities of Congress under the Constitution. If another party already
appearing' in a case—including the Justice Department—is already
vigorously defending the powers and responsibilities of Congress and
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intervention by Congress will not increase the likelihood that the
court will hroadly construe these powers and responsibilities, Con-
gress may determine not to intervene.

The powers and responsibilities which Congress may intervene or
appear as amicus to defend may include the congressional veto or
cases 1 which a third party is attempting to interfere with comipli-
ance with a congressional subpena. Such intervention or appearance
may involve defense of the constitutionality of an Act of Congress.

Subsection (a) makes it clear that when Covngress determines to
intervene in a case—rather than appear as amicus—Congress must
have standing under Article ITT, Section 2 of the Constitution. In
determining whether to authorize the Counsel to intervenc in a case,
the Congress must make a determination of whether it believes con-
stitutional standing exists. Sections 206 and 213 express Clongress’ in-
tent to grant the court standing for Congress to intervene to the extent
Congress can do so under the Constitution. Of course, the determina-
tion of whether or not standing actunally exists must be made by the
court before which the Counsel appenrs. Scetion 218 (a) malkes it clear
that Congress may intervene only where the court determines that
Congress, 1n fact, has constitutional standing to do so.

Section 206, therefore, directs Congress to addvess this question be-
fore the Counsel is directed to attempt to intervene and section 213
directs the court to determine whether Congress in fact has the stand-
ing that the counsel asserts.

* Whether or not Congress is determined to have standing to inter-
vene, Clongress has the vight to appear as amicus curine unless such
appearance is untimely and would significantly delay the pending
action. Whether or not Congress chooses to intervene or appear as
amicus will depend on whether it is in the intevests of Congress to
have all of the rights of a party such as the right to engage in dis-
covery, to call or cross-examine witnesses, or to appeal. These rights
are generally only extended to intervenors. In many cases appear-
ance as amicus curine will suffice for Congress to protect its powers
and vesponsibilities,

The Counsel may only be directed to intervene or appear as amicus in
the name of Congress, a House of Congress, an officer, committee or
subcommittee or a committtes or subcommittee chairman, The connsel
may not be directed to intervene or appear in the name of an individual
Member or any group of Members. Primarily the Counsel should rep-
resent the institutional interest of Congress. Individual Members have
often brought successful legal actions in their own names which have
benefitted Congress as an institution, but for the Counsel to represent
such individual Members is likely to involve partisan considerations.
Such Members generally have little difficulty in finding attornevs will-
ing to intervene or apnear in their name at no fee or at o fee which the
Members, co-intervenors or co-amicus can pay. On occasion Congress
has and should continue to reimburse individual members for theiv
legal fees in representing congressional interests. In contrast, Congress,
a House of Congress, an offer or a committee or snbcommittee will be
anthorized to intervene or appear when the intervention or apnearance
ig intimately involved with the performance of their official duties or
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with subject matter clearly within their jurisdiction. The cost of re-
taining private counsel for each such case will often be substantial.
Normally, such intervention or appearance has an essentially defensive
purpose, such as restraining a third party from interfering with the
enforcement of a congressional subpena. Normally, intervention in the
name of an entity like a committee should be couched in terms of the
name of the chairman thereof.

Subsection (h) imposes upon the Congressional Tegal Counsel the
responsibility to notify the Joint Leadership Gronp of any legal action
in which the Congressional Tegal Clounsel belicves that intervention
or appearance as amicus cuviae by Congress in the interests of Con-
gress. Therefore, the Clongressional Legal Counsel has the responsi-
hility to continually monitor Jegal actions which might be of interest
to Congress. The notification by the Clongressional Legal Counsel to
the Joint Leadership Group must contain a description of the legal
proceeding together with the reasons that the Congressional Tegal
Counsel helieves call for intervention or appearance as amicus curiae
by Congress. Tt is the responsibility of the Joint Leadership Group to
have his notification published in the Congressional Record for the
information of the Senate and the House of Representatives. By this
procedure, the Clongressionai Legal Counsel can hring the existence
of legal actions to the attention of the Congress and Congress can then
decide when intervention or appearance amicus curiae is appropriate.
In no case can the Counsel intervene or appear as amicus unless di-
rected to do so by at least one House of Clongress.

Subsection (c¢) makes it clear that when the Congressional Legal
Counsel is directed to intervene or appear as amicus curiae in a legal
action, the intervention or appearance as amicus curiae by the Con-
gressional Legal Clounsel must be Jimited to argiimentation with re-
spect to the constitutional issues relating to the powers and responsi-
bilities of Congress. Thus, if the Clongressional Legal Counsel is not
anthorized to represent a Member, officer or employee of Congress
under section 204, the Congressional Legal Counsel may still be di-
rected to intervene or appear as amicns curiae in that action. However,
when this ocenrs, the Congressional Legal Counsel may not take a
position on behalf of the Member, officer or employee with respect to
any issues in the litigation other than those relating to the powers
and responsibilities of Clongress. This clear limitation would make it
nossible for Congress to determine to intervene or appear in a crim-
inal case affecting Clongressional interests, without directly represent-
ing the defendant.

SECTION 207—IMMUNITY PROCEEDING

Under section 207 a House or a_committee may dirvect the Congres-
sional Legal Clounsel to assist such Honse or committee or subcomit-
tee in rvequesting the United States District Court to issue an order
eranting immuanity, pursuant to section 201(a) of the Organized
Crime Control Act of 1970 (18 U.S.C. 6005). Under that statute, a
procedure is established whereby o House of Congress or a committee
or subcommittee may request that a witness be ordeved to testify or
provide other information which he refuses to give or provide on the
basis of his privilege against self-incrimination.
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SECTION 208—ADVISORY AND OTHER FUNCLIONS

Section 208(a) requirves the Congressional Legal Counsel to advise,
consult and cooperate with other individuals and entities which pro-
vide assistance to Congress.

Paragraph (1) of subsection (a) requires the Counsel to advise,
consult, and cooperate with the United States Attorney for the District
of Columbia with respect to any criminal proceeding for contempts
of Congress certified pursuant to section 104 of the revised statutes
(2 U.S.C. 194). Since the Congressional Legal Counsel will advise
and cooperate with committees in the course of their investigations
and with the leadership in the conuse of a consideration of a citation
for contempt of Congress, it is appropriate for the Congressional
Legal Counsel to cooperate with the United States Attorney for the
District of Columbia when a matter is referred to the United States
Attorney for criminal prosecution for Contempt of Congress. The
Congressional Legal Counsel may, for example, serve as linison with
the United States Attorney and assist him in transferring evidence
needed to prosecute such a case. At the same time, the Congressional
Legal Counsel can monitor the activities of the United States Attorney
and insure that the interests of Congress are vigorously represented.

Paragraph (2) of subsection (a) requires the Counsel to advise,
consult and cooperate with the appropriate committee in each Flouse
with responsibility for identifying court proceedings ov actions
which are of vital intevest to Congress or to either House of Congress.
The Senate Rules Committee and Select Flouse Committee on Con-
gressional Operations arve presently responsible to identify such
proceedings.

The court is empowered to grant such an erder, in which case the
testimony given by the individual under the order miay not be used
against the individual in any criminal case except a prosecution for
perjury. Such a grant of immunity may be issued by a court, “upon the
request of a duly authorized representative of the House of Congress
or the committee concerned.” Section 203(d) this title authorizes the
Congressional Legal Counsel to serve as the duly authorized repre-
sentative of a House of Congress or a committee or subcommittee if
that committee or subcommittee or House of Congress has complied
with all the necessary requirements of section 201 (25 of the Organized
Crime Control Act of 1970.

18 U.S.C. 6005 (b) (2) requires that any request for immunity made
by a committee or subcommittee of a House of Congress has complied
with all the necessary requirements of section 201(a) of the Organized
Crime Control Act of 1970, 18 U.S.C. 6005 (b) (2) requires that any
request for immunity made by a committee or subcommittee of a
House of Congress “must be approved by an aflivmative vote of two-
thirds of the members of the full committee.” This same two-thirds
voting requirement is applied to any directives from a committee or
subcommittee to the Counsel in section 203 (d), above.

A request by a committee under section 207 and the emergency and
routine authorization procecdure in section 203(e) are the only oc-
casions when the Congressional Legal Counsel may undertake any
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representational activities without being specifically directed to do so
by at least one House of Congress. _ .

Paragraph (8) of subsection (a) requires the Congressional Legal
Counsel to advise, consult and cooperate with the agencies and offices
which provide assistance to Congress of n nature which often involves
legal issues; namely tho Comptroller General, the General Accounting
Office, the Office of Legislative Counsel of the Senate, the Office of
Legislative Counsel of the Flouse of Representatives and the Congres-
sional Research Service. Nong of these organizations are presently per-
forming any of the responsibilities assigned to the Congressional Legal
Counsel. However, while drafting legislation or researching legal
questions on behalf of committees or Members of Congress, the agen-
cies should have access to and the cooperation of the Congressional
Legal Counsel.

A proviso has been added to paragraph (3) to make it explicit that
the authority granted to the Congressional Legal Counsel in this
statute should not be construed to affect or infringe upon any func-
tions, powers, or duties of the Comptroller General of the United
States.

Paragraph (4) of subsection (a) requires the Congressional Legal
Counsel to assist a Member, officer or employes of Congress in obtain-
ing private legal counsel if that Member, officer or employee is not
represented by the Congressional Tegal Counsel. The Congressional
Legal Counsel is authorized to assist the individual in obtaining private
counsel without respect to the reason the individual chooses not to be
represented by the Congressional Legal Counsel or the reason that
Congress or the appropriate Flouse of Congress may have choosen not
to anthorize such representation.

To be of assistance under this section. the Congressional Legal
Clounsel should take steps to determine which attorneys are experi-
enced in dealing with different types of cases involving Members,
officcrs and employees of Congress and with defending the powers of
the legislative branch of the government. The assistance required of
the Counsel under this section is in conformity with the canons of
othies of the American Bar Association which require an attorney to
assist an individual in obtaining private legal counsel when that at-
torney is not able to provide legal representation for the individual.

Paragraph (5) of subsection (a) requires the Congressional Legal
Counsel to advise, consult and cooperate with the President Pro
Tempore of the Senate, the Speaker of the House of Representatives,
the Parliamentarians of the Senate and Jouse of Representatives, the
Secrvetary of the Scnate, the Clerk of the House of Representatives,
and the Sergeant-at-Arms of the Senate and House of Representatives
regarding subpoenas, orders or requests for withdvawal of papers
presented to the Senate, or the House of Representatives or which
raise a question of the privileges of the Senate or the House of Repre-
sentatives. Receipt of such subpoenas or ovders have become frequent
In recent years. Over 100 such subpenas or orders have been reported
to the Flouse of Representatives over the last five years.

Increasinaly, defendants in criminal actions are subpenaing in-
formation in the possession of committees of Congress, then using a
refusal of that committee to turn over the information as a ground for
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seeking the reversal of their convictions. Similarly, parties to legal
actions have issued numerous subpenas to Congressioial employees in
the course of widespread discovery efforts. The removal of papers and
documents in the possession of the Congress thus presents n serious
constitutional and practical question for the Senate or the Flouse of
Representatives. -
he Congressional Legal Counsel would be authorized undet para-
%rnph (5) to advise, consult, and cooperate with the leadership in
developing a systematic and consistent response to such subpenas or
orders and in identifying the legal consequences associated with the
decision to comply or not to comply with such a subpena or order.

Paragraph (6) of subsection (a) requires the Congressional Legal
Counsel to advise, consult and cooperate with committees and sub-
committees in the promulgation and revision of their rules and pro-
cedures for the use of Congressional investigative powers and with re-
spect to questions which may arise in the course of any investigation.

'he conduct of a proper Congressional investigation is complex and
fraught with many legal technicalities. Knowledge of conrt rulings
in this area is essential to make sure that the investigation is conducted
so as to avoid or anticipate litigation and to hscertain that Congres-
sional interests will prevail. An example of this problem is the crimi-
nal prosecution of Edwin Reinecke for perjuiy before a Congressional
committee. The indictment of Mr. Reinecke was dismissed by a Fed-
eral court because the committee before which Mr. Reinecke testified
had not. published its rules and procedures in the Congressional Record
as required. Other contempt actions have been dismissed because of the
failure of Congressional committees to follow proper procedures with
respect to quorum requirements, notice and other technical matters.

The advice of the Congressional Legal Counsel at an early stage of
the Congressional investigatory process will be as valuable or more
valuable than representational assistance on behalf of the committee
after the committee has taken actions which later become the subject of
the legal action, Of course, the effectiveness of the Congressional Legal
Counsel in performing this preventative function wiil be directly de-
pendent on the desire and willingness of the committees and subcom-
mittees to utilize the assistance of the Congressional Legal Counsel.
In no sense will the Counsel be able to substitute his judgment for
that of the committee or subcommittee.

The Committee on Governmental Affairs received testimony last
session from attorney’s involved in the work of the Scnate Select
Committee on Presidentinl Campaign Activities (the “Watergate”
Committee) that when they undertook their investigative efforts, there
was little or no expert advice available in the Congress with respect
to how to proceed with a Congressional investigation. The matters
which arose, such as the drafting of committee procedures and the
proper manner in which to issue and enforce snbpenas, each had to be
researched by the Committee anew. The litigation experience of a Con-
aressional Tegal Counsel shonld be of invaluable assistance, not only
to standing committees and subcommittees. but to the sclect and tem-
porary committees of both Flouses of Congress,

Subsection (h) of section 207 requires the Congressional Legal
Counsel to compile and maintain legal rescarch files of materials from
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court proceedings which have involved Congress or an entity or in-
dividual associated with Congress. Presently, committeces in both
Houses compile and maintain files of materials to assist it in identi-
fying court proceedings of vital interest to Congress; however, the
files are not compiled or maintained for active use in litigation, which.
is the purpose of the requirement of this section. The Department of
Justice does not index their research files and materials on the basis
of whether or not they involve Congress, nor does the Department
make its research files available on a routine basis.

Subsection (b) also provides that public court papers and other
research memeranda which do not coutain information of a confi-
dential ov privileged nature will be made available to the public.
The manner and extent to which this material wil be made available
to the public must be consistent with the applicable procedures set
forth in any vules of the Senate and the Fouse of Representatives
which may apply, and must be consistent with the interest of Con-
gress. For example, o memorandam prepared in the course of aun on-
going litigation matter might be withheld from public inspection’
during the course of the litigation if the information in the memoran-
dum has not been incorporated in public court papers and if the
public release of the miemorandum might adversely affect the Con-
aressional position in the pending litigation. Memoranda of a fac-
tual nature which contain information of a confidential nature could
not be released. Section 201(g) makes it clear that the attorney-
client privilege applies to all contacts between the office and its
clients. The access to research materials of a non-confidential nature
by private attorneys representing Members or other individuals not
represented by the Counsel will be very much in the interests of
Congress.

Subsection (¢) provides that the Congressional Tegal Counsel
shall perform such other duties consistent with the purposes and
Timitaticns of this title as the Congress mayv direct. Under no eircum-
stances is it intended that this subsection be utilized to aunthorze the
Counsel to bring any action against the executive branch either to
compel an officer of the executive branch to enforce the law or to
challenge a claim of exccutive privilege.

In contrast, it would be proper for Congress to authorize the Coun-
sel to intervene in a case to modify a court protective order which
controlled access to documents under subpena by a committee or
subcommittee. The Senate Intelligence Committee has sought pre-
cisely this kind of relief in one case. i

SECTION 209—DEFENSE OF CERTAIN CONSTITUTIONAL POWERS

Section 209 sets forth certain substantive legal positions which the
Congressional Legal Counsel must take when he is performing repre-
sentational duties under this title, The section states that whenever
the Congressional Legal Counsel is performing a function under sec-
tions 204, 205, 206 or 207, the Congressional Legal Connsel must
defend vigorvously, when placed in issue, the Constitutional powers
and responsibilities of Congress. Paragraphs (1) through (5) of sec-
tion 209 itemize specific constitutional powers of Congress which
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the Congressional Legal Counsel must always vigorously defend when
they are placed in issue in a legal matter in which the Congressional
Legal Counsel is participating. Paragraph (6) requires the Congres-
sional Legal Counsel to defend all constitutional powers and respon-
sibilities of Congress which have not been specifically enumerated.
Paragraph (7) requires the Congressional Legal Counsel to vigor-
ously defend the constitutionality of statutes enacted by Congress when
the question of the constitutionality of the statute arises in the course
of a litigation matter in which the Congressional Legal Counsel is
involved.

The purpose of this section is to prevent the Congressional Legal
Counsel from taking a position on behalf of a particular client which
is  adverse to the constitutional powers and responsibilities of Con-
gress or the constitutionality of a statute enated by Congress. If such
a-sitnation should present itself, under section 210, the Counsel would
be required to notify the Joint Leadership Group that he has a conflict
between the interest of his client and the specific requirements of sec-
tion 209 and to request that the Joint Leadership Group determine
how the conflict should be resolved under the procedures in section
210 below. Resolution of such a conflict must be consistent with the
requirements of Section 209. The express requirements of section 209,
therefore, serve to notify any individual or entity to be represented
by the Counsel of the substantive positions he must take. Give this
notice, the occurrence of conflicts between these substantive positions
and the best interest of given individuals should be rare. Finally, sce-
tion 209 will impress on the Legilative Counsel that his ultimate
client is always the Congress itself.

SECTION 210-—CONFLICT OR INCONSISTENCY

Section 210 establishes a procedure for the resolution of any con-
flicts or inconsistencies which may occur between the representation
of a party by the Congressional Legal Counsel and the other responsi-
bilities of the Congressional Legal Counsel as set forth in this title
or as set forth in the professional standards and responsibilities of
the legal profession. If any such conflict should arise, the Congres-
sional Legal Counsel is required to notify the Joint Leadership Group
and any party the Congressional Legal Counsel is representing or who
is entitled to representation under this title, of the existence and nature
of the conflict or inconsistency. Because at least one House of Congress
must direct the Counsel to undertake any representational activities,
Congress should be able to avoid most conflicts or inconsistencies. The
substantive requirements of section 209 should further reduce the
incidence of conflicts. Finally, section 210 is drafted so that the
Counsel must notify the Joint Leadership Group if he becomes aware
of the possibilify of a conflict even before the Counsel is directed to
commence such representation.

Subsection (b) provides that upon receipt of that notification, the
Joint Leadership Group is required to recommend what action should
be taken to avoid or resolve the conflict or inconsistency. If the rec-
ommendation of the Joint Leadership Group is made by a two-thirds
vote, the Counsel must take the steps recommended to resolve the con-
flict or inconsistency. Otherwise, the Joint Leadership Group must
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take steps to publish in the Congressional Record of the appropriate
House or Houses of Congress the Congressional Legal Counsel’s noti-
fication of conflict or inconsistency and the recommendation of a
majority of the Joint Leadership Group with respect to how to avoid
or resolve that conflict or inconsistency. At this point, the Congress
or the appropriate House of Congress has a period of 15 days from
the date of publication of this material in the Record to direct the
Congressional Legal Counsel to resolve the conflict or inconsistency in
o manner other than that recommended by a majority of the Members
of the Joint Leadership Group from the appropriate House or House
of Congress. If the Congress or the appropriate House of Congress
takes no action, or if it endorses the recommendation of the Joint
Leadership Group, the Congressional Legal Counsel must avoid or re-
solve the conflict or inconsistency in the manner recommended by the
Joint Leadership Group. Otherwise, the Congressional Legal Counsel
must comply with the directive of Congress or the appropriate House
of Congress.

The procedures set forth in this section are intended to be internal
checks on the operation of the Office of Congressional Legal Counsel
and any instruction or determination with respect to a conflict or in-
consistency made pursuant to this subsection may not be reviewed in
a court of law. This section does not create rights in any party to con-
test actions under this section in a court of law. Rather, this section
is a procedure for the internal control of an employee of the Congress.

Subsection (c) describes how the time periods referred to in sub-
section (b) are to be computated.

Subsection d) restates the present procedure for authorizing the
reimbursement of any Member, officer or employee of the Congress
for the cost of his legal counsel. If a Member, officer or employee
chooses not to be represented by the Congressional Legal Counsel, or
for some other reason is not represented by the Congressional Legal
Counsel, the appropriate House of Congress has the option of reim-
bursing that individual for the cost reasonably incurred in obtaining
representation. This provision does not require the House of Congress
to reimburse the individual and does not set any standards for reim-
bursement. Where, however, the operation of section 210 results in
the Counsel withdrawing his representational services, Congress may
wish to give special weight to any subsequent request for reimburse-
ment. Reimbursement would be less appropriate if no reason other
than personal preference motivates the choice of private counsel.

Section 211(a) contains detailed procedures for the consideration
of any resolution or a concurrent resolution which is intended to
authorize representational activity by the Congressional Legal Coun-
sel under this title. The effect of subsection (a) is to limit debate on
such a resolution or concurrent resolution to a period of 10 hours.
With respect to any resolution except one involving the enforcement
of a subpena by a civil action, the resolution or concurrent resolution
may not be referred to a committee for consideration. The procedures
for consideration of such a resolution are patterned after those pro-
cedures contained in the Congressional Budget Act. Any use of these
procedures in a wholly unrelated matter to delay consideration of
that other matter would be improper under this title.
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Subsection (b) defines the term “committee” for the purposes of
this title as including standing, select, special and joint committees
established by law or resolution as well as the Technology Assessment
Board. The definition of committee is intended to be broadly inter-
preted and inclusive of all committees, board, commissions and
agencies composed of Members of Congress.

Subsection (c) specifies that the rule changes contained in section
211(a) are enacted pursuant to the rulemaking authority of the Sen-
ate and the House of Representatives. It recognizes that under the
Constitution either House retains the full right to subsequently
change the rules established by section 211 insofar as they apply to
such House, regardless of the actions of the other House.

SECTION 212—ATTORNEY GENERAYL RELIEVED OF RESPONSIBILITY

Section 212 establishes a procedure which will avoid any conflicts
between the Department of Justice and the Congressional Legal
Counsel or any overlap during the transition period between these
two offices with respect to providing legal services for the defense of
Congressional interests. The section provides that upon receipt of a
written notice from the Congressional Legal Counsel that the .Con-
gressional Legal Counsel has undertaken a form of representational
service under section 204(a) of this title, the Attorney General will
no longer have any responsibility or authority to represent the Con-
gressional interest in that proceeding. : ’

The Congressional Legal Counsel must clearly specify the action
and proceeding involved and the specific party which the Congres-
sional Legal Counsel will be representing. With respect to these
parties and actions, the Attorney General is relieved of any responsi-
bility to provide representational service and the Attorney General
has no authority to perform any such representational service except
with the approval of the Congressional Legal Counsel or either House
of Congress. Finally, the Attorney General is required to transfer to
the Congressional Legal Counsel all materials relevant to the repre-
sentational services undertaken by the Congressional Legal Counsel
as authorized under section 204(a). v

_ The proviso in subsection (a) makes clear that nothing in this sec-
tion alters any existing rights of the Attorney General to intervene or
appear as amicus in an action in which the Congressional Counsel is
already appearing.

Subsection (b) of section 212 sets forth a rational procedure for
communication between the Attorney General and the Congress in
a vital area where communication presently exists on an ad hoc basis,
Presently, when the constitutionality of a statute enacted by Congress
is challenged in a legal proceeding where the United States is not a
party, notice of this fact is given to the Attorney General and the
Attorney General is given an opportunity to intervene in that action
on behalf of the United States. The clear intent, of Congress in giving
the Attorney General that responsibility was for the Attorney Gen-
eral, on behalf of the United States, fo defend the constitutionality
of that statute. : ’ '

However, it is not unusual for the United States to be a party in a
legal action in which the constitutionality of a statute is at issue and
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for the Attorney Generzal or Solicitor General to make a determina-
tion not to appeal a court decision adversely affecting the constitu-

" tionality of that statute. Very often this decision is made for legi-
timate tactical reasons such as the fact that the case before the court
did not present the best fact situation for defending the statute.
However, it is possible for the Department of Justice to base its
decision not to appeal a finding adversely affecting the constitution-
ality of a statute upon a consideration with which Congress, as a
co-equal branch of the government, would not agree. Therefore, sub-
section (b) requires the Attorney General to notify the Congressional
Legal Counsel with respect to any proceeding in whichythe United
States is a party or has intervened and the Attorney:General or
Solicitor General has made a decision not to appeal a coutrt decision
adversely affecting the constitutionality of a statute enacted by Con-. -
gress. The Attorney General must s notify the Congressional Legal
Counsel in such time as will enable the Congressional Legal Counsel
to attempt to intervene in that legal proceeding pursuant to the pro-
cedures for intervention set forth in section 206 of this title. This
procedure will give the Congress notice of the instances in which the
Justice Department decides not to defend the constitutionality of a
statute by failing to appeal an adverse decision and, thereby, permit
the Congress to make arrangements for intervention. Upon interven-
tion in such action, Congress may appeal such adverse finding with
respect to constitutionality.

Of course, Congress must establish that it has standing to intervene.
All subsection (b) does is make sure that Congress is aware of the gov-
ernment’s decision not to appeal. Nothing in the subsection implies
whether or not Congress would have standing to intervene, Section
213 governs the question of standing and makes clear that it is the
court—not the Attorney General or Congress—which must make that
determination as far as contitutional requirements are concerned.

SECTION 213—PROCEDURAL PROVISIONS

Subsection (a) of section 213 establishes the standards a eourt is
to apply in deterniining whether the Congressional Legal Counsel
may intervene as a party or file a brief amicus curiae on behalf of Con-
gress under section 206 of this title. This section states that such inter-
vention as a party or participation as amicus curiae is of right and not
a matter for the discretion of the court. However, such participation
may be denied by the court upon an express finding that such inter-
vention or filing 1s untimely and would significantly delay the pending
action, or that Congress does not have standing under Article III of
the Constitution to intervene as a party.

The power of Congress to determine the proper parties to partcipate
in litigation or as a friend of the court is unquestioned as long as the
basie constitutional requirements of case or controversy are complied
with.

By stating that Congress may intervene or appear as of right, this
section directs its attention to the discretionary and statutory con-
siderations that courts apply in determining who may intervene or file
a brief amicus curiae. It is the intention of Congress to give itself that
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right under section 206 of this title unless such intervention or appear-
ance as amicus curiae would significantly delay the pending action, or
no standing under Article IXI of the Constitution is established. Con-
gress does not need standing to appear as amicus curiae. -

Under subsection (b) the attorneys working in the Office of Con-
gressional Legal Counsel are entitled to enter an appearance in any
proceeding before a court of the United States without compliance
with any requirement for admission to practice before that court. This
authority only applies to proceedings in which the attorney is perform-
ing functions authorized under this title, and is not applicable to an ap-
pearance before the United States Supreme Court.

Subsection (c¢) specifies that nothing in this title can be construed
by a court of law to confer standing on any party seeking to bring
an action against an individual or entity associated with Congress.
Thus; a provision permitting Congress to utilize a civil proceeding to
enforce a subpoena does not in turn give an individual any standing
or a court any jurisdiction to consider legal actions against Congress
if such standing or jurisdiction did not exist prior to the enactment of
the statute. : '

‘SECTION 214-—TECHNICAL AND CONFORMING AMENDMENTS

Section 214 contains certain technical and conforming amendments.

SECTION 215—SEPARABILITY

Section 215 contains a separability clause which states that if any
part or application of this title is held invalid, the remaining parts,
provisions or applications of the title shall not be affected thereby.

. SECTION 216—AUTHORIZATION OF APPROPRIATIONS

Section 216 authorizes appropriations for each fiscal year through
September 30, 1982 in such sums as are necessary to carry out the pro- -
visions of this title. A limited authorization period was chosen so that
Congress can review the operations of the Office of Congressional
Legal Counsel after an approximately four-year period and make a
determination whether such an office has been effective in accomplish-
ing the purposes for which it was established. ’

Until sums are first appropriated, but for a period not to exceed one
year, the expenses of the Office are to be paid from the contingent fund
of the Senate upon vouchers approved by the Counsel. During this
period the Counsel and the committees which will approve the budget
for the Office can gain a firm understanding of the extent of the activi-
ties of the Office. ,

C. TITLE III—FINANCIAL DISCLOSURE
SECTION_301-——INDIVIDUALS REQUIRED TO REPORT

_Section 301 sets forth which individuals must file a public financial
disclosure report. Subsection (a) states that any individual who 1s an
officer or employee designated under subsection (b) and who performs
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the duties of his position or office for a period in excess of 60 days in
any calendar year must file on or before May 15 of the next year a
report as required by section 302 containing a full and complete finan-
cial statement for that calendar year. An officer or employee who holds
a covered position for only part of a year must file a financial disclo-
sure report covering the entire year if he held a covered position for
in excess of 60 days during the year. The report would have to be filed
by May 15 of the next year. :

Paragraphs (1) through (6) of subsection (b) describe which offi-
cers and employees are referred to in subsection (a) described above.
The first four paragraphs state that the following individuals are cov-
ered: (1) the President, (2) the Vice President, (3) each Member of
Congress, and (4) each justice or judge or other adjudicatory official of
gress, and (4) each justice or judge or other adjudicatory official of
the judicial branch of the United States and of the judicial branch
of the government of the District of Columbia. Therefore, in addition
to a justice or judge appointed under Article III of the Constitution
for a life term, this provision covers other adjudicatory officials of the
judicial branch such as bankruptcy judges and magistrates, whether
or not such officials are paid at a rate equal to or in excess cf that set
for an employee holding a grade of GS-16 (as are covered under para-
graph (5) described below).

Paragraph (5) of subsection (b) is the general provision covering .
officers and employees of all three branches of the Federal government.
Paragraph (5) states that each officer and employee of an executive
agency, as defined in section 105 of title 5, United States Code, whose
position is classified at a grade of GS-16 or above of the (General
Schedule prescribed by section 53382 of title 5, United States Code, is
covered by this subsection, and, therefore has to file a public financial
disclosure report. Thus, anybody in the executive branch classified at
levels GS-16, GS-17 or GS-18 of the General Schedule would be
covered. A

In addition, paragraph (5) covers any officer or employee of an
executive agency who is in a position at a comparable or higher level
to an employee classified at the grade of GS-16. In the executive
branch, there are a number of pay schedules otlier than the General
Schedule used to determine the reimbursement of officers and em-
ployees. One such schedule is the Executive Schedule provided for in
subchapter II of title 5. Any officer or employee whose position is
classified at levels I through V of the Executive Schedule would be
covered by this subsection because they are in positions in the executive
branch at a comparable or higher level than GS-16 of the General
Schedule. There are also a number of other pay schedules used by the
Foreign Service, Veterans Administration and other agencies within
the executive branch. It will be the responsibility of the Office of Gov-
ernment Ethics in the Civil Service Commission to establish which
grade levels in these other pay schedules are equivalent to or higher
than level S-16 of the General Schedule. The Committee has been
informed by the Civil Service Commission that the following are the
comvarable pav levels for some of the other executive branch pay
schedules: the Foreign Service—grade 0-2; the Veterans Administra-
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tion—Director grade; ERDA—grade GG; AID—grade FC-13;
Tennessee Valley Authority—SM Level 8.

Generally each of these grades of the respective pay schedules com-
pensate an individual (at step 1 of that grade) at a rate of approxi-
mately $39,600 a year. The Committee has been informed by the Ad-
ministration that approximately 13,000 executive branch employees
would be covered by this title.

Whether or not officers and employees of an executive agency are
covered by this subsection is determined by whether their pay grade
is comparable to or greater than G:S-16. Therefore, some employees
classified at GS-15 who earn more money than an employee at GS-16,
step 1, will not have to file a financial disclosure statement. It is the
level of an executive branch employee’s responsibility, as determined.
by the grade at which he is classified, rather than the amount of pay,
that is the determining factor. However, with respect to the legislative
and judicial branches, which generally do not utilize pay schedules
classified by grade, it was necessary to define the employees covered by
this subsection by the rate of compensation which that employee re-
ceives. (The General Accounting Office, which is a legislative branch
agency but is an executive agency, as defined in section 105 of title 5,
is the exception to this statement. GAO officers or employees at level
(3S-16 or a comparable or higher level are covered by this title.)

Paragraph (5) of subsection (b) provides that each officer or em-
ployee of the United States not employed by an executive agency must
file a public financial disclosure report if they are compensated at a
rate equal to or in excess of the minimum rate of pay prescribed for
employees holding the grade of GS-16. The minimum rate for an
employee at (3S-16, step 1, is presently $39,600 a year. Therefore, any-
body who is employed by the judicial or legislative branches of the
government and is paid at a yearly rate in excess of $39,600 a year is
required to file a financial disclosure statement. It should be noted
that the key factor is the rate of compensation and not the actual
amount of money earned during a calendar year.

The definition of which judicial and legislative branch employees
were covered by this title was pegged to grade :S-16 in the General
Schedule because the rate of compensation for this level will increase
with inflation; thus, more and more employees wilt not be covered by
the public financial disclosure requirement over the years simply be-
cause the amount of money they are paid increases due to inflation. It
will be the responsibility of the supervising ethics offices of the legis-
Jative and judicial branches to inform employees what pay level re-
quires the filing of a financial disclosure report each vear based on the
rate of pay for employees holding the grade of GS-16 under the
General Schedule that year. ]

Paragraph (6) of subsection (b) provides that a member of a uni-
formed service whose pay grade is at or in excess of O-7 nnd_er section
1009 of title 37, United States Code, is also covered by this title. It
was the Committee’s feeling that the erade of Q-7 was roughly com-
parable to the grade of GS-16 of the General Schedule. Any members
of a uniformed service who are not compensated pursuant to the same
pay schedule of which “O-7” is a part will be covered if their pay
grade is at or in excess of that of O-7.
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Subsection (c) of section 301 provides for the filing, within 30 ddys
of the day on which an officer or employee first assumes the position
described in subsection (b). of an abbreviated financial disclosure
form by that officer ov employee. The public financial disclosure 1eport
required by subsection (a) is filed by May 15 and covers the previous
calendar year. Thus, it is possible that a new employee would not have
to file o public financial disclosuve report under subsection (a) until
as much as 18 months after first occupying a position covered by sub-
section (b). Therefore, the Committee felt it appropriate to require
an abbreviated public financial disclosure report to be filed within 30
days of an individual first occupying a position designated under
subsection (b). Contents of the abbreviated financial disclosure report
required under this subsection arve described in section 303 (f).

Subsection (c¢) only requires an individual to file the report upon
agsuming w position covered by subsection (b) if that individual has
not, left, another position designated in subsection (b) within 30 days
prior to assuming his new position. Simply put, if someone was al-
ready covered by subsection (b) and, therefore, has already hud to
file a public financial disclosure statement pursuant to this statute,
there is no need for that individual to file the abbreviated public finan-
cial disclosure statement, upon assuming a different: position also cov-
ered by subsection (b). ]

The same type of abbreviated public financial disclosure report is
required in subsection (d) of “Presidential nominees”, A Presidential
nominee is defined in paragraph 308(13) as any individual appointed
by the President to an office for which confirmation by and with the
advice of the Senate is required or an individual nominated by the
President to serve as Vice President pursuant to the 25th Amendment
of the Constitution of the United States. Thus, all nominees for a
position as a justice or judge of the United States will be covered, as
will executive branch officials who are nominated by the President and
require the advice and consent of the Senate. In addition, certain
legislative branch oflicials who are chosen in the same manner, such
as the Comptroller General and the Architect of the Capitol, would
also be subject to this provision. Subsection (d) requives that these
Presidential nominees file the abbreviated public financial disclosure
report required by section 303 (£) within 5§ days of the transmittal by
the President to the Senate of the nomination of that individual.
However, this subsection states that, in any event, this public financial
disclosure report must be filed by the Presidential nominee prior to
confirmation of that individual by either House of Congress.

Subsection (d} specifically states that mothing in this Act shall
prevent any Senate committee from requesting, as a condition of
confirmation, any additional financial information from any person
whose nomination has been referred to that committee. In the past,
many Senate committees have requested financial information well
beyond what will be contained in the abbreviated public financial dis-
closure report required under subsection (d). However, in all cases
this information was not made readily available for public inspection.
By including a report by Presidential nominees in this title, the Com-
mittee intends to increase the amount of information about a potential
Jflorﬂinee which i1s made available to the general public in a timely

ashion. ~
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This provision does not in any way affect the authority or ability
of a Senate committee (or for that matter, n committee of the House
in the case of a nomination of an individual for Vice President) to
obtain additional financial information on a confidential basis, nor
does it affect the discretion or authority of a committee to make
additional information available to the public.

Subsection (e) requires that an individual who is candidate seeking
nomination for clection or election to the office of the President, Vice
President or Member of Clongress must file a complete public financial
disclosure statement as requived by section 802 within 80 days of be-
coming a candidate or on or before May 15 of that calendar year,
whichever is later, The report, filed would cover the preceding calendar
year. In addition, such o candidate would have to file a full public
financial disclosure repoit on or before May 15 of each successive
year the individual continues to be a candidate. Thus, if an individual
becomes a candidate for President in February of 1979, that individ-
ual would have to file a full public financial disclosure report on or
before May 15 of 1979 covering calendar year 1978, In addition, if
that individual is still a candidate for President in 1980 (since the
election is not until November of 1980) that individual would also
have to file a full public financial disclosnre statement on or before
May 15, 1980 covering calendar year 1979, This requirement will place
a candidate for any Federal elective office in the exact same position
“;!iith vespect to financial disclosure as an incumbent holder of that
office.

Subsection (f) requires the filing of a full public financial dis-
closure statement as required by section 302 within 30 days after a
person leaves a position designated in subsection (b) unless the in-
dividunl is accepting employment in another position designated in
subsection (b). Thus, a person leaving a position designated in sub-
section (b) in November of a calendar year, must file a full public
financial disclosure report within 30 days of his departure covering
the portion of that calendar year up to the date on which he left such
office or position.

BECTION 302—CONTENTS OF REPORT

Section 302 sets out what information must be included in a full
public financial disclosure report as is required to be filed under sub-
sections 301(a),(e) and (f). The supervising ethics office (as defined
in section 804(a)) for the filing individual is required to prescribe the
manner and form for filing' the information required by this section.

Each of the specific dixlosure requirements described in detail
below require disclosure of the described item held, received, owed,
etc.,, any time during the calendar year for which the report is filed.
Thus, if each holding of real property must be disclosed, any interest
in real property held at any time during the calendar vear for which
the report is filed must be listed. )

Paragraph (1) of subsection 302(a) requires a reporting individual
to list the amount and the identity of each source of earned income
(exclusive of any honoraria) received which exceeds $100. The term
“earned income” (as defined in subsection 308(6)) means any income
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earned by an individual which is compensation reccived as a result of
personal services actually renderved. For example, if an employee
earns $935 teaching a law school course, the employee would list $935
received from John Jones Law School.

Paragraph (2) of subsection 302(a) vequires the listing of the iden-
tity of the source, the amount and the date of each honorarium received.
For example, if a reporting individual received $1,000 as an hono-
ravium for giving a speech, he would list the name of the group or
organization paying the honorarium, the date of the speech and
amount of the honorarium. BEach honorarium received must be listed
and described separately.

The honorarinm amount listed is the net, honorarium. Amounts re-
ceived for the reimbursement of necessary expenses and agent’s fees
may be deducted to reach the honorarium amount reported. If a re-
porting individual received $1,000 for a speech of which $200 was
actually spent for his transportation to and from the site of the speak-
ing engagement and $200 went to the agent who arranged the speak-
ing engagement, the amount of the honorarium listed under this clause
would be $600. It should be noted that reimbursement received for
expenses not related to the speaking engagement may constitute a gift
which would have to be reported under subsections (b) or (c) de-
scribed below. For example, if a reporting individual travels to Cali-
fornia to make & speech, his expenses to and from California and for
a reasonable time i1n California are reimbursable expenses associated
with the speech. Flowever, if the reporting individual stays on for a
week or two in California and he is reimbursed for the expenses of
that stay by the sponsor of the one speech he gave during that period,
that part of the reimbursement, that is for expenses other than those
necessary for giving the speech is a gift and must be reported under
subparagraph (b) or (c¢) 1f it exceeds the minimum thresholds speci-
fied in those paragraphs. .

Honoraria received by government officials but donated to charity
have in the past received special treatment. For example, an hono-
rarium which is donated to charity and from which no tax benefit
accrues to the reporting individual is not counted in the limits on
honoraria contained in Senate Rule XLIV (Outside Earned Income).
However, such honoraria are counted in the limit of $25,000 under the
Federal Election Campaign Act. Therefore, when an honorarium is
received and donated to a charitable organization, paragraph (2) re-
quires that that fact must be disclosed when the honorarium is re-
ported in the public financial disclosure report required by this title.

Paragraph (3) of subsection 302(a) requires the listing of the
identity of each source of income other than earned income which ex-
ceeds $100 in amount or value, and the category of amount or value
that the income received is within. This principally includes passive
or investment inconie, When listing income other than earned income
on this disclosure statement, the reporting individual might list income
from IAC Stock of more than $5,000 but not more than $15,000. The
categories of value which must be used to identify the approximate
value of each item of income other than earned income ave:

(A) not more than $1,000, (B) greater than $1,000 but not more
than $2,500, (C) greater than $2,500 but not more than $5,000, (D)
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greater than $5,000 but not more than $15,000, (E) greater than $15,000
but not, more than $50,000, (F') greater than $50,000 but not more than
$100,000, or (G) greater than $100,000.

Categories of value, rather than the exact value, are required when
reporting investment or passive income in keeping with the use of
categories of value for listing the assets which generate this income
(see subsections (e) through (h) of section 302. As with the use of
categories of value for identifying the value of an investment holding,
a category of value for investment income provides enough informa-
tion to determine the relative magnitude of any potential conflict of
interest without unnecessarily invading the privacy of the reporting
individual. A

Paragraph (4) of subsection 802(a) explicitly states that those
items defined as gifts under the special sections dealing with the re-
portmgir) of items considered gifts in the scheme of this title (subsec-
tions (b) and (c) of this section) need not be reported as income under
paragraphs (1) or (8) even though they may fit within the definition
of income in the Internal Revenue Code. ‘

Subsections (b) and (c) of section 302 describe what gifts must be
reported. The term gift is defined (in section 308(8)) as anything of
value, including food, lodging, transportation or entertainment and
reimbursement for other than necessary expenses, unless considera-
tion of equal or greater value is received. Thus, $100 received for
painting a friend’s house is not a gift but is earned income. Similarly,
reimbursement for transportation {or actual transportation) to and
from a speech provided by the organization before which the speech
was given is reimbursement for a necessary expense, and, therefore
is not a gift and need not be reported.

A number of items are specifically excluded from the definition of
the term “gift” for the purpose of this title: (1) a political contribu-
tion otherwise reported as required by law, (2) a loan made in a
commercially reasonable manner (including requirements that the loan
by repaid and that reasonable rate of interest be paid), (3) a bequest,
inheritance or other transfer at death, and (4) anything of value
given to a spouse or dependent in recognition of the service provided
by such spouse or dependent.

Thus, a loan made to a reporting individual which required repay-
ment but did not require the payment of interest would be a report-
able gift (if received from anyone other than a relative). It is the in-
terest foregone on the loan which is the measure of the amount of the
gift. Thus, if interest on such a loan at the lowest publicly available
rate for such a loan wounld exceed $100 in the year covered by the fi-
nancial disclosure report, the interest on the loan must be reported
under subsection (¢) of section 802.

Gifts received by a spouse or dependent from his employer in rec-
ognition of his service provided to that employer are excluded because
such items are more closely associated with income than a gift. For
example, if a spouse is given a trip for two to Mexico in recognition
of bemg the best salesperson in the Jones Corporation, the value of
that trip would not be reported as a gift. i

The other key term used in'the provisions requiring the reporting
of gifts is “relative”. This term is defined in subsection 308(14) very
broadly. Gifts received from a relative, regardless of the value, do not
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have to be reported. The term “relative” is only used for the purpose
of excluding items from reporting requirements—it is never used to
require the reporting of any income, gift, interest or holding of a
relative,

Subsection (b) requires the listing of the identity of the source, a
bricf description of, and the value of any gifts of transportation, lodg-
ing, food or entertainment aggregating $250 or more %rom one source
during a calendar year, except as provided below. Thus, if a reporting
individual spent a weekend at a corporate hunting lodge and the rea-
sonable value of the lodging, food and entertainment that person re-
ceived exceeded $250, then that person would have to list on the
financial disclosure statement that he received lodging, food and enter-
tainment with an approximate value of $300 from the H&H Company.
As stated above, this subsection specifically provides that any gifts of
transportation, lodging, food or entertainment from a relative need
not be reported regardless of the value.

In addition, any food, lodging or entertainment received as part, of
the personal hospitality of an individual need not be reported. This
exemption only covers food, lodging or entertainment at a personal
residence of the person providing the hospitality. So, if a reporting in-
dividual visits someone at that person’s suminer home for a week, the
value of the food and lodging received would be personal hospitality
and need not be reported even if the value of such hospitality exceeds
$250. Travel on a boat or airplane owned by an individual is included
in the exemption for personal hospitality unless such travel is sub-
stituting for commercial transportation. Also, cntertainment in a
“house” owned by a corporation, not an individual, would not consti-
tute personal hospitality.

When reporting gifts under this subsection (and under subsection
(¢) covering all other gifts), gifts received from the same source must
be aggregated for the purpose of determining if the value of the gift
from any one source is great enough to require reporting. If one per-
son (who is not a relative) pays for a trip of a covered employee and
his spouse to New York for a weekend which trip costs $200, no re-
porting is required. However, if the same individual also pays for
tickets to professional football games for that covered employee
which tickets have a value of over $50, then the covered employee must
report the name of the individual providing these gifts and the total
value of the gifts received from the individual during the year for
which the report is filed. When aggregating gifts for the purpose of
determining if the $250. minimum has been rveached, any gift with a
fair market value of less than $35 need not be aggregated, and, there-
fore, need never be veported. So, if & covered employee received 15
$20 lunches from the same source, nothing would have to be reposted.

‘When an individual required to report under this title is reimbursed
for (or is provided) transportation, lodging or food, such reimburse-
ment need not be reported. For example, an individual goes to Denver
to give a specch to a trade association and receives no honorarium for
speaking at that trade association but is reimbursed for the individual’s
actual and necessary expenses, no report of that reimbursement need
be made. However, if the individual is reimbursed for expenses other
than necessary expenses—a would be the case if the individual spent
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a week in Denver after having given the speech and then took a side
trip to"Aspen and the expenses for the stay in Denver and the side
" trip were paid by the trade association—then the reporting indi-
vidual would have to list the reimbursement for other than necessary
expenses as a gift under this subsection. Therefore, the individual
would list the name of the trade association and the approximate
value of the other-than-necessary expenses which the trade associa-
tion paid for if those expenses exceeded $250.

Subsection (c) of section 302 requires the listing of the identity of
the source, a brief description of, and the value of all gifts other than
those covered by subsection (b) above (gifts of transportation, lodg-
ing, food or entertainment) 1f the gifts aggregate $100 or more from
any one source other than a relative. Thus, if a covered employee re-
ceives a watch worth $200, the employee would have to list that he
received a watch, the name of individual or organization which gave
him the watch, and the approximate value of the watch. Also, if the
employee received three gifts from the same individual during the
period of a year, each of which gifts was worth approximately $50,
the employee would have to list the identity of the individual who
gave the gifts, a brief description of the gifts, and the approximate
total value of the gifts the employee received. As with gifts of Lians-
portation, food, lodging and entertainment, gifts with a fair market
value of less than $35 need not be aggregated for the purposes of sub-
section (c). (Subsection (d) exempts gifts with a value of less than
$35 from the reporting requirements of subsections (b) and (c)).

The $100 reporting requirements applies separately to each person
covered by this title. Thus the reporting individual and his spouse can
accept up to $100 worth of gifts from the same source before there is
any obligation to report the receipt of such gifts. However, if an item
1s not readily divisible and is given jointly to the reporting individual
and another person, the gift must be reported as if the entire gift was
given to the reporting individual. Thus, one person can give the re-
porting individual a $60 statue and give another $60 statue to the in-
dividual’s spouse and there is no reporting requirement. However, if
a $120 statue is given the reporting individual and his spouse, the
veceipt of that gift must be reported. Each supervising office is au-
thorized to grant waivers of the reporting requirements of subsection
(¢) in an unusual case. The Committee intends that this waiver au-
thority be used very sparingly and infrequently. However, there will
be situations where the motivation for a gift is obviously personal and
it would be embarrassing to list either the source of the ift or the
value of the gift on o public financial disclosure form. This might
occur as n result of a dating relationship or other relationships of a
very personal nature. In such cases a waiver of the public disclosure
of such gifts should be aranted by the supervising ethics office.

Paragranh (1) of snbsection 302(d) provides that eifts with a fair
market value of less than $35 need not be aggregated for purposes of
subgections (b) and (¢).

Paragraph 2 provides that the reporting individual may deduce
from the total value of gifts veceived from any source (!111‘1}1;__: the
calendar year the total value of gifts given bv the reporting individual
to that source during the calendar year. The main purpose of this
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provision to exempt the typical personal relationship from the re-
quirements that gifts be reported.

This allows the value of gifts from a covered individual to another
person to bo deducted from the total of gifts received from that per-
son. It is therefore, the net figure which is used to determine whether o
report mush be filed under subsections (b) and (c). However, para-
graph (2) also states that; if gifts with a fair market value of less than
:";35 received from any source are not aggregated then gifts with a fair
markeb yalue of less than $35 given to that same source may not be
deducted. , .

The primary purpose for reporting gifts reecived is to disclose any
gift that might have been given to influence the official performance of
& government, employee’s vesponsibilities, However, if a government
employee receives $150 in gifts from John Jones but that government
employee gives $200 in gifts to John Jones during the calendar year,
it is extremely unlikely that there is an effort being made to influ-
ence anyone, This provision presumes that any reporting individual
who intends to take advantage of this netting-out, provision will keep
accurate records of the transactions covered by this provision so that
if a question does arige the records may be made available to his super-
vising ethics office.

Subsection (e) of section 302 requires the listing of the identity and
category of value of certain property. In this subsection and a number
of subsequent subsections, the concept of a category of value is used
instead of requiring the disclosure of the exact value of the property,
liability or transaction involved. This was done for a number of rea-
sons, Since the purpose of the disclosure of holdings, liabilities and
transactions is to identify potential conflicts of interest or situations
that might present the appearance of a conflict of interest, the exact
value of the holdings, liability or transaction is not needed. However,
some range of value is needed to identify the magnitude of a conflict.

For example, a holding of less than $1,000 need not even be reported
because it is considered unlikely to present a conflict of interest or the
appearance thereof. However, there is n significant difference between
the conflict of interest, or the appearance thereof, presented by a $2,000
holding and by a holding worth $1,000,000. Therefore, the use of cate-
gories of value fully meets the legitimate public purpose of identify-
ing potential conflicts and the magnitude of those conflicts, while not
requiring a yearly appraisal of each holding and also minimizing the
invasion of privacy involved. )

The categories of value (as set forth in subsection 303(a)) used for
the reporting of real property, investment holdings, liabilities and
transactions (described in subsections (e) through (h)) and (1) not
more than $5,000, (2) greater than $5,000 but not more than $15.000,
(3) areater than $15,000 but not more than $50,000, ( 4) greater than
$50.000 but not more than $100.000, (5) greater than $100,000 but not
more than $250,000, (6) greater than $250,000 but not more than
$500,000, (7) greater than $500,000 but not more than $1,000,000, (8)
greater than $1,000,000 but not more than $2,000,000, (9) greater than
$2.000.000 but not more than $5,000,000, or (10) greater than
$5.000.000. . - : :

Subsection (e) (1) of section 302 reaunires the listing of the identity
and category of value of each item of real property held. directly or in-
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directly, during such calendar year, which has a fair market value in
excess of $1,000 as of the close of the calendar year for which the re-

ort is filed. Thus, any interest in real property held at any time dur-
ing the calendar year for which the filing is made, even if the interest
is not retained at the close of the calendar year, must be reported.

Subsection (h)(2) of section 302 describes the detail in which a
holding of real property must be described. In listing real property,
the reporting individual must disclose the number of acres of prop-
erty (if there is more than one acre), the exact street address (except
with respect to a personal residence of the reporting individual), the
town, county, and state in which the property is located, and if there
are substantial improvements on the land, a brief description of the
improvements (such as “office buildings”). Thus, a holding of farm-
land might be listed as 300 acres of land on Rural Route #1 in Pine
Bluff, Madison county, Wisconsin. The report might also state that
there 1s 4 barn and a personal residence on the land. Then the category
of value of the real property would be indicated. There is a special
provision discussed below found in subsection 803 (b) with respect to
the valuing of real estate.

Subsection (e) (2) of section 302 requires the reporting of the
identity and category of value of each item of personal property held,
directly or indirectly, during such calendar year, in a trade or-business
or for investment or the production of income which has a fair market
value in excess of $1,000 as of the year for which the report is filed. An
item of personal property held at any time during the year must be
listed : however, the value of the property is calculated as of the end of
the calendar year. The plirase “directly or indirectly” refers to the
holder of the property. If the personal property is in the name of a
fiduciary or agent but is held for the benefit of the reporting indi-
vidual, that property must be listed on the public financial disclosure
statement. This subsection is intended to cover all personal property
other than property in the nature of household goods, furniture, cloth-
ing, and other personal property which is not principally held for the
production of income. Thus, a painting in a home would not have to be
iisted even though the painting when sold might produce substantial
income.

However, if a reporting individual is in the business of buying and
selling paintings for profit, that individual would have to list that
he held a certain number of paintings with the category of value of
that holding being indicated. This paragraph does rot require the list-
ing of a life insurance policy even if the policy has a cash value since
the policy is held for the principal purpose of life insurance protection
and not the production of income. However, a savings account would
have to be reported under this paragraph even though theve might be
other purposes for the savings account other than the production of
interest income. A. typical loan made by the reporting individual to
another person must be listed since such an arrangement involves per-
sonal property held for the production of income. The subjective pur-
pose f[(;r the loan is not important—the controlling factor is whether
such a financial arrangement, is typically for the production of income.
The one exception to the respons:bility to report is with respect to a
personal loan to a relative. In such a case, the typical loan is not for
the production of income.
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In reporting under this paragraph, a person could have one listing
for “farm equipment” and 1t would not be necessary to list each tractor
or combine separately. However, it would not be acceptable to simply
list “stocks”—the name of each company in which stock worth over
$1,000 is held must be listed separately. gimilarly, it is not acceptable
to simply list. “John Jones Trust”—the identity of each investment
holding 1n the trv:: inust be listed separately.

Subsection (f) wi sestion 302 requires the listing of the identity and
category of value of each liability owed directly or indirectly, which
exceeds $2,500 at any time during the calendar year covered by the
financial disclosure report. Excluded from this requirement, however,
are loans which are advanced to a reporting individual from a relative
(as defined in section 308(14)). This requires the listing of all loans
over $2,500, whether secured or not, and regardless of the repayment
terms or interest rates. The identity of o personal liability owed should
include the name of the person or corporation to which the liability is
owed. If the liability is nominally placed in the name of a fiduciary
or agent of the reporting individual, that liability and the identity of
the person to whom it is owed to must be reported. However, an owner
of an interest in a corporation need not list a loan on which he is not
personally liable. Similarly, a limited partner in a real estate partner-
ship would not have to list a liability of the general partners if that
limited partner is not personally liable cn the loan, even though the
limited partner’s interest in the land held by the real estate partnership
is part of the security for the loan. ‘

Subsection (g) of section 302 requires the listing of the identity,
date, and category of value of any transactions in securities or com-
modities futures exceeding $1,000. The identity of the recipient of any
gift to a tax-exempt organization described in section 501(c) (3) of
the Internal Revenue Code of 1954 need not be reported under this
subsection. Such a transaction would still be reported but the recipient
of the gift would not be listed. It is also not necessary to report any
transaction solely by and between the reporting individual, his spouse,
and dependents.

A typical report under this subsectiotn would state that TAC stock
had been purchased on September 3, 1976, and the category of value
of the purchase was between $50,000 and $100,000. The amount listed
is the value of the total purchase price or sales price and is not related
to any capital gain or loss on the transaction, The receipt of a bequest or
inheritance would not fit the definition of a transaction under this rule
and, therefore, would not have to be reported under subsection (g) of
section 302. However, any real or personal property received might
qualify for listing under subsection (&) of section 302 described above
which covers holdings of certain property rather than transactions in
securities and commodity futures.

Subsection (h) (1) of section 302 requires the listing of the identity,
date and category of value of any purchase, sale, or exchange, directly
or indirectly, of any interest in real property if the value of the prop-
erty involved exceeds $1,000 as of the date of the purchase, sale, or
exchange. If a person holds a piece of real property worth $50,000 for
the entire calendar year and that property is not involved in any pur-
chase, sale or exchange, the property would not be listed under this
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paragraph but would be listed as a holding of real property under
subsection (e) (2) of this section (as described above). A typical hist-
ing under subsection (h) (1) would be that a 10% inferest in an office
building at 10 Farragut Square, Washington, D.C., was purchased on
December 2, 1976, and that the reporting individual’s interest in that
property had a category of value of between $250,000 and $500,000. As
in the case of transactions covered by subsection (g), the identity of
the recipient of a gift of real property to a tax-exempt organization
described in section 501(c) (3) of the Internal Revenue Code of 1954
need not be reported under subsection (h). It is also not necessary to
report any real property transaction solely by and between the report-
g individual, his spouse and dependents.

Subsection (h) (2) of section 802 describes the manner in which
the identity of an item of real property must be described when that
is required under paragraph (1) of subsection (h) and paragraph (1)
of subsection (e). The identity of an item of real property must in-
clude the number of acres of property (if there is more than one acre),
the exact street address, (except with respect to a personal residence
of a reporting individual), the town, county, and state in which the
property is located, and if there are substantial improvements on
the land, a brief description of the improvements (such as “office
buildings”). If the real property purchased or held is a personal resi-
dence of the reporting individual, then all that must be listed is that
a personal residence in the town of Bethesda, County of Montgomery,
in the State of Maryland, with a category of value of over $100,000,
but not more than $250,000 was purchased or held, and the date of the
purchase if it occurred during the calendar year covered by the finan-
cial disclosure report. A street address with regard to the reporting
of a personal residence is not required.

Subsection (i) of section 302 requires the listing of the identity of
and a description of the nature of any interest in an option, mineral
lease, copyright or patent right held during such calendar year, re-
gardless of the value of that interest.

Subsection (i) of section 302 requires the listing of the identity of
all positions held as an officer, director, trustee, partner, propristor,
agent, employee, representative or consultant of any corporation,
company, firm, partnership, or other business enterprise, any non-profit
organization and any educational or other institution. This subsection
specifically states that positions held in any religious, social, fraternal
or political entity need not be reported. This subsection also does not
require the listing of any monetary value; however, if any income
over $100 is received as a result of the holding of such a position, that
income would be listed under subsection (a) of section 302.

Subsection (k) of section 302 requires the description of the parties
to and the terms of any contract or agreement for future employment.
One form such an agreement might take is a contract between a cov-
ered employee and his former employer that upon leaving the Gov-
ernment at any time within the next five years, that employee can
return to the Jones Company at a salary of $25,000 or more. This sub-
section also requires a description of, and the parties to, any agree-
ment providing for the continuation of payments or benefits from a
prior employer other than the United States Government. If, as a
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result of an employee’s prior employment with an airline, the em-
ployee continues to receive the right to free transportation on that
airline, the name of the airline and the description of the benefits
provided would be required. Similarly covered would be the parties
to and the terms of any buy-out agreement or severance payments
which are received by the covered employee during his service in the
Government.

A reporting individual is also required to list the identity of any
person other than the United States Government from which that
person received in excess of $5,000 in compensation in any of the
two preceding calendar years. This requirement does not require the
listing of how much money was received from any prior employer but
simply (1) the name and address of each source of such compensation ;
(2) the period during which the reporting individual was receiving
stuch compensation from each such source; (8) the title of each posi-
tion or relationship the reporting individual held with each compen-
sating source; and (4) a brief description of the duties performed or
services rendered by the reporting individual in each such position.
For example, a reporting individual might report that he worked for
the Jones Company from January 1976 through October of 1976 and
that at that time the Jones Company was located at 10 Elm Street in
Toledo, Ohio. The individual might report that he served as a drafts-
man for the Jones Company and he was in charge of drawing up the
plans for the foundation and superstructure of a nuclear power plant
that the Jones Company was building for the David Power Company
in Newton, Virginia. _

If & reporting individual were a professional and received more
than $5,000 from any client and it was not a violation of any privilege
or professional code of ethics to reveal the identity of that client, then
the individual would be required to reveal the identity of any client
that paid that individual more than $5,000 during any of the preced-
ing two years. This requirement only applies if the reporting individ-
ual actually did work for that client. If the reporting individual had
worked for an engineering firm but did no work for a client, but other
members of the firm did work for that client-who paid the firm more
than $5,000, the reporting individual would not have to list the
identity of that client.

SECTION 303—CONTENTS OF REPORT

Subsection (a) of section 303 simply states that the requirements
contained in subsections (e) through (h) of section 302 which call for
the listing of a category of value and not the actual value or amount,
only requiring one of the following categories: (1) more than $5,000,
(2) greater than $5,000 but not more than $15,000, (3) greater than
$15,000 but not more than $50,000, (4) greater than $50,000 but not
more than $100,000, (5) greater than §100,000 but not more than
$250,000, (6) greater than $250,000 but not more than $500,000, (7)
greater than $500,000 but not more than $1,0600,600, (8) greater than
$1,000,000 but not more than $2,000,000, (9) greater than $2,000,000
but not more than $5,000,000, or (10) greater than $5,000,000.

Subsection (b) of section 303 provides an exception to the require:
ment that property be identified by the appropriate category of value.
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Where the current value of an interest in real property (or an interest
in a real estate partnership) is not ascertainable without an appraisal,
an individual is permitted the option of listing the purchase price
of the property at the time of purchase and the date of purchase in-
stead of specifying the category of value. Thus, an individual can
choose to list either a category of value relating to the current value
of the real property or the purchase price of the property at the time
of purchase. It is assumed that in any arms length transactions, the
fair market value of the interest at the time of purchase will equal the
purchase price. Similarly, with respect to personal property where it
1s difficult without an appraisal to value the worth of an enterprise
with sufficient accruacy to place an individual’s holding in that enter-
prise in a category under subparagraph (a), the reporting individual
may list in the appropriate category the book value of a corporation
whose stock is not publicly traded, the net worth of a business partner-
ship, the equity value of an individually owned business, or, with
respect to other holdings, any recognized indication of value—but the
individual must include in his report a full and complete description
of the method used in determining the value the lists. Each of the
methods specifically listed above for indicating the value of an enter-
prise was chosen because it is a concept or calculation which is easily
arrived at from information which a business will normally have for
tlwco‘unting purposes or for the purpose of obtaining normal business
oans.

Tt is understood that valuations arrived at by these methods will not
necessarily equal the fair market value of the enterprise, but should
give an appropriate value of the enterprise sufficient to 1dentify the
magnitude of the potential conflict of interest. This procedure is
totally optional and a reporting individual may choose to list the
category of value based upon his good faith estimate of the fair
marke value of the enterprise involved.

Subsection (c¢) of section 303 describes to what degree the income
and interest of the spouse or dependent of the reporting individual
must be included in the public financial disclosure.

Paragraph (1) of subsection (c) sets out a limited number of situa-
tions where the report required with respect to the interest of a spouse
or dependent need not be as detailed as that of the reporting individual.
Specifically for the purposes of subsections (a) through (c) of section
302 the individual is only required to report the source but need not
report the amount of any earned income over $1,000 or gifts over
$100 ($250 in the case of transportation, lodging, food or entertain-
ment) received by a spouse or minor dependent. Thus, if a spouse
worked for a construction firm and earned over $1,000 a year the
amount the spouse earned would not have to be listed but the name
of the construction firm the spouse worked for would have to be listed.
The reporting indivicdual only has to list the source but need not report
the amount of gifts of over $500 received by an adult dependent. The
amount or source of earned income received by an adult dependent
need never be reported. With respect to reporting the source of earned
income, if the reporting individual’s spouse or minor dependent is
self-employed in his or her own business or profession, only the nature
of such business or profession need be reported.
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Thus, if a spouse were an attorney with a large law firm, the indi-
vidual would only have to list that his spouse’s employer was Case
and Jones Law Firm. If the spouse is a self-employed engineer, there
is no need to list the name of each client of the spouse; it is sufficient
that the individual describe the nature of the business in which the
spouse is engaged. With respect to gifts received by a spouse or a
dependent, if a gift is received jointly by the reporting individual and
the spouse, the gift must be reported and the approximate fair market
value of the gift must be reported. Only if a gift is given solely to the
spouse and dependents and not the reporting individual is there no
requirement, to list the value of the gift.

Paragraph (2) of subsection (¢) states that for the purposes of -
subsection (a)(3) and subsection (e) through (i) of section 302 a
reporting individual must also report the interests of the spouse or
dependents of that individual. The interests of a spouse or dependent
must be listed with the same degree of detail as that required for the
reporting individual. There is no requirement that the reporting in-
dividual identify in his public financial disclosure statement which
holdings or non-earned income are those of his spouse or dependents.
However, the reporting individual may note that a member of the im-
mediate family is the owner of each interest if the reporting individual
so desires.

This provision is significantly different than the provision contained
in rule XEIT of the Senate Code of Official Conduct with: respect to
the reporting of the financial holdings of a spouse or dependent. In
the Senate Code of Official Conduct, the approach was taken to only
require the reporting of those interests of a spouse or dependent which
were under th contsructive control of the reporting individual. While
the statutory definition of “constructive control” and the legislative
history accompanying the adoption of that provision very broadly
defined “constructive control,” there can be.no question that the pro-
vision in this title requiring the reporting of all financial holdings of
a spouse or dependent with the same degree of detail as that of the
reporting individual is substantially broader than the comparable
provision in the Senate Code of Official Conduct,

Paragraph (3) of subsection 803 (c) states that a reporting individ-
ual is not required to report the interests of a spouse living separate
and apart from the reporting individual. This section is intended to
cover situations where a couple is legally separated, has signed an
agreement of separation, or are living separate and apart and have
reached a decision that they intend to terminate the normal relation-
ship of a married couple. This exemption is to be construed narrowly
to cover those situations where some action has been taken or decision
made to break up the marriage, but there is no requirement that there
be a court order or legal separation agreement. The phrase “living sep-
arate and apart” refers to the state of the marriage and not to the
actual location of the spouse. Thus, if a reporting individual’s spouse
remains in Nebraska and the reporting individual principally resides
in Washington, but returns home to live with his spouse on weekends,
the interests of the spouse would still have to be reported as required
under paragraphs (1) and (2) of subsection 303 (c).

Subsection (d) of section 303 deals with the question of blind trusts.
It is the underlying philosophy of this title that public disclosure is

»
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required with respect to all financial holdings and sources of income
of the covered individuals. A number of public officials have created
blind trusts in recent years because it was their sincere feeling that
such instruments were the best way to avoid potential conflicts of
interest. Often, blind trusts established by high-level executive branch
officials are reviewed by the official’s agency, the Civil Service Com-
mission or the Department of Justice and in the case of Presidential
nominees, by the relevant Senate Committee as well. However, at the
present time, blind trusts are not a concept based in the common law
or statutory law. There is not yet general agreement on the appropri-
ate attributes of a blind trust, nor are there any ways of enforcing
adherance to any minimum standards of what is a truly blind trust.
Therefore, the Committee felt that full public disclosure was prefer-
able to a blind trust, at least until statutory standards defining what 1s
a blind trust are enacted. Under this title, the actual holdings of a
trust, whether blind or not, must be publicly disclosed.

The Committee on Governmental Affairs is under directions from
the Senate to study the question of blind trusts and report back to the
Senate by September 28, 1977. The Committee intends to hold hear-
ings on this question in the near future and to report back to the
Senate as soon as possible. However, at the time the Committee con-
sidered S. 555, it could not agree with the position of President Carter
that blind trusts approved by the Civil Service Commission, under
such regulations as the Commission may issue, should be permitted to
substitute for full public financial disclosure.

‘Witnesses on behalf of the President indicated that the President’s
proposal contemplated that the Civil Service Commission would issue
regulations to insure the insulation of the reporting individual from
knowledge of trust assets and transactions. The Committee intends to
give full consideration to the President’s proposal at the time it holds
hearings on the blind trust issue. However, the Committee decided to
require full public disclosure at this time, pending the completion of
hearings and further study of this issue. Therefore, paragraph (1) of
subsection (d) requires, except as provided elsewhere in this sub-
section, that the holdings of and income from a trust or other financial
arrangement from which the reporting individual, or his spouse or
dependents receive income or has equity interest in, must be reported
according to the provisions of section 302,

This paragraph provides one exception where the identity of the
holdings of a trust and the source of the trust’s income need not be
disclosed. In such a case (1) the trust must not have been created
directly or indirectly by the reporting individual, his spouse or de-
pendents; (2) the reporting individual, his spouse and his dependents
must have no knowledge of the contents or sources of income of the
trust: and (8) the reporting individual must have requested the
trustee to provide information with respect to the holdings and sources
of income of the trust and the trustee must have refused to disclose
such information. However, even in such a case, the reporting in-
dividual must still list that he has an interest in a trust with a de-
serintion of the names of the trust and the trustee and he must place
a category of value on the total cash valne of his interest in the trust
assets. The reporting individual must also list the category of amount
of the income he receives from the trust each year. '
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Paragraph (2) of subsection 303(d) states that since it is the polic
of the United States that individuals covered by this title make full
and complete public disclosure of financial holdings, trusts established
for the purpose of being blind trusts, whether revocable or irrevocable,
must be dissolved by the creating party to permit the disclosures re-
quired by this title on or before May 15, 1978 (or within 3 months
after the date an individual becomes subject to this title if such date
is after May 15, 1978) unless, prior to either such date, the minimum
requirements for a blind trust are defined by statute and the trust meets
the requirements of that statute. Such a statement is necessary because
some public officials who have created blind trusts made those trusts
irrevocable, usually for the period of government service. Irrevoca-
bility of a trust insured total removal of the government official from
the handling of his financial interests. The Committee feels that this
statement of public policy will permit anyone whe has set up an irve-
vocable trust principally for the purpose of creating a blind trust to
request that the appropriate :mt;}l\‘ority permit him to dissolve that
trust.

Subsection (e) of section 303 grants authority to the President, the
Judicial Conference, the Senate, and the House of Representatives to
require the disclosure of gifis received by an individual, his spouse
and dependents, in addition to that required by section 302 if it is
determined that such information is necessary for the effective enforce-
ment of the conflict of interest laws or regulations. This subsection
was added at the request of the Administration which felt that more
complete disclosure of gifts received by executive branch officials may
be necessary in order to enforce existing standard of conduct regula.
tions. Under this section the President may require through executive
order the additional gifts disclosure which he deems necessary. Like-
wise, the Senate or House of Representatives may by resolution amend
their respective rules regarding disclosure of gifts, as can the Judicial
Conference.

Subsection (f) of section 303 requires that each report filed by in-
dividuals pursuant, to subsections 301 (¢) and (d) must include certain
specific information in & manner and form prescribed by the individ-
nal’s supervisory ethics office. Basically, this subsection provides that
the disclosure reports filed by government officials within 30 days of
assuming a position covered under section 301(b) and presidential
nominees must include certain information but need not be a complete
report otherwise required under this title. At a minimum these indi-
viduals must disclose financial hlodings and liabilities (as of the date
of filing) as described in subsections 302(e), (f), and (i) ; the identity
of all positions held with nongovernmental organizations required by
subsection 303 (3) ; a description of any agreement for future employ-
ment required by subsection 303 (k) ; and the identity of any nongov-
ernmental employer required by subsection 303(1). In addition, an
individnal required to file n report under subsection 301(c) and (d)
must include the source and amount of any payments, over and above
normal salary, received from a prior employer or partner. This would
include any severence, bonus, buy-out or other monetary payment
which an individual has received, other than salary, as a reward for
services rendered. This would also include the receipt or purchase, be-
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tween the time he accepted a position in government service and the
date on which this report is filed, of any stock in the individual’s prior
employing company, subsidiary or affiliate, and any stock option which
entitles the individual to obtain stock in a prior employing company,
subsidiary, or affiliate.

SECTION 304—FILING OF REPORTS

Section 304 specifies where the public financial disclosure reports re-
quired by this title are to be filed. Subsection (a) of section 304 intro-
duces the term “supervising ethics office” and specifies what the super-
vising ethics office is for each of the employees in the three branches
of the Federal government which are covered by this legislation.

Paragraph (1) states that a committee designated by the Senate of
the United States is the supervising ethics office for Members, officers
and employees of the Senate, candidates seeking election to the Sen-
ate, and officers and employees of the General Accounting Office, the
Costs Accounting Standards Board, the Office of Technology Assess-
ment, and the Office of the Attending Physician, At thie present time,
the Senate Select Committee on Ethics performs' this function for
the Members, officers and employees of the Senate. However, there are
a number of offices or agencies which are not subject to the jurisdiction
of the Ethics Committees of the Senate or the House of Represent-
atives. The Committee felt that it was important that the few high-
level officials in these offices or agencies who wouid have to file public
financial disclosure forms under this title should file them with the
legislative branch since these offices and agencies ave part of the legis-
lative branch. Therefore, one-half of these offices and agencies of the
Congress were arbitrarily assigned to be supervised by a committee
designated by the Senate and the other half assigned to be super-
vised by a committee designated by the House of Representatives.

It is important to note that this section only assigns those officers
to the jurisdiction of the Senate or House committees for the purpose
of the filing of a public financial disclosure statement, and the review
of that statement in order to determine whether the statement is com-
plete and in the proper form, and the conducting of the random audits
of public financial disclosure statements, as prescribed by section 306
below. This section does not in any way require that the Ethics Com-
mittees of the Senate or the House of Represontatives supervise these
offices in any other way, nor does it submit the employees of these
offices to any of the codes of conduct adopted by the Senate and Honse
for their own Members, officers and employees. It should also be noted
that other Congressional offices are treated for purnoses of policy and
other benefits as if they were a part of either the House or the Senate.
These offices under this legislation will be responsible to the supervis-
ing ethics office for that House of Congress. For instance, the employ-
ees of the Congressional Budget Office under section 201(b) of P.L.
93-344, are treated as if they were employees of the Honse of Repre-
sentatives. Therefore, employees of the Congressional Budget Office,
are for the pnrposes of this statute. subiect to the supervising ethics
office. for the House of Renresentatives.
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Paragraph (2) states that a committee designated by the House of
Representatives is the supervising ethics office for the Members, offi-
cers and employees of the House of Representatives, candidates seek-
ing election to the House of Representatives, and officers and employ-
ees of the Architect of the Capitol, the Botanic Gardens, the
Government Printing Office, and the Library of Congress.

Paragraph (3) states that a committee designated by the Judical
Conference of the United States shall be the supervising ethics office
for justices and judges of the United States, any officer or employee
of the judical branch of the government, or judges, officers and em-
ployees of the judicial branch of the District of Columbia govern-
ment, and any Presidential nominee for any such position. During the
hearings on S. 555, the Governmental Affairs Committee was in-
forimed by witnesses representing the Judicial Conference that such
a committee of the Judicial Conference has already been established
and is presently active in supervising the pregent voluntary financial
disclosure requirements for judges and in working to improve the
conflict of intevest prevention program of the judicial branch.

Pavagraph (4) states that the President is the supervising ethics
office for the Commissioners of the Civil Service Commission and the
Divector of the Office of Government Ethics of the Civil Service Com-
mission. As is stated below, public access to the financial disclosure
reports of these individuals will be at the Office of Government Ethics
of the Civil Service Commission. However, this section secks to make
it cloav that no individual in the government will be responsible for
the supervision and enforcement of cthical standards with vespect to
himself. Therefore, a copy of the financial disclosure statement of the
Commissioners of the Civil Service Commission and the Director of
the Office of Government Ethics will be provided to the President and
it will be the President’s responsibility to see that these disclosure
statements arve veviewed and any appropriate action is taken in the
event of failure to comply with this statute or executive branch con-
flict of intervest regulations. '

Paragraph (5) states that the Office of Government Ethics of the
Civil Service Commission is the supervising ethics office in the case of
any other individual not covered by paragraphs (1) through (4)
above who is required to file a report under section 301. This basically
includes all officers and employees of the executive branch and specifi-
cally incindes the emplovees of indenendent reculatory agencies and
other agencies specified in section 105 of title § of the United States
Code, which employees are not specifically referred to above.

Subsection (b) of section 304 establishes the procedures for the
filing of public financial disclosure forms for covered officials in the
executive branch other than the Commissioners of the Civil Service
Commission and the Director of the Office of Government Ethics.
Clause (A) snecifies that each such executive branch official is re-
guired to file the venort required by this title with the desioned official
in his agency. Thus. an emnlovee compensated at erade GS-17 in the
Interior Department would file his financial disclosure report with a
designated official in the Interior Department. Presumably, this would
be with an ethics counselor trained by the Office of Government Ethics
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to review such financial disclosure form to be sure that it does not re-
veal any conflicts of interest. '

Clause (B) of paragraph (b) (1) requires that a copy of the public
financial disclosure report also be filed with the Office of Government
Ethics if the reporting individual is the President, the Vice President,
o presidential appointee in the Bxecutive Office of the President who
is not subordinate to the head of an agency in that office, a full-time
member of a committee, board or commission appointed by the Pres-
ident, or an individual whose pay rate is specified in subchapter II
of chapter 53 of title 5, United States Code.

A number of the individuals referred to above are not part of any
agency and, therefore, the only place that the public financial dis-
closure report will be filed and available to the public is at the Office
of Government Ethics. Others, such as those individuals who are
compensated under the executive schedule (as set forth in subchapter
IT of chapter 53 of title 5, United States Code) arc probably part of
an agency and therefore file their financial disclosure reports with
their agency and are also required to file a copy of their report with
the Office of Government Ethics.

In the financial disclosure legislation reported by this Committee
Tast year (S. 495), all financial disclosure reports for executive branch
officials were required to be filed with the employee’s agency and with
the General Accounting Office. This was done so that the agency
would have the primary responsibility for reviewing the financial dis-
closure statement and enforcing conflict of interest laws, while at the
same time the general public would be able to easily obtain such state-
ments from a single centrally located office. However, such duplicate
filing results in avoidable duplication of effort and paper work, and
would create serious problems in maintaining financial disclosure
statements up-to-date. The latter is true since an indication of who
reviews a financial disclosure statement and what action, if any, is
taken to eliminate any conflicts of interest which do exist is required
to be recorded on the public financial disclosure statement, pursuant
to paragraph 402(a) (4) of this statute. Therefore, at the request of
the Administration, the Committee eliminsted the requirement for
duplicate filing in a central office except for thie limited number of
executive branch officials who are compensated under the Executive
Schedule. It was felt that it was these top level officials whose finan-
cial disclosure statements would be of most interest to the public.
Therefore, this limited requirement for central filin will both satisfy
the public interest in having the forms readily available in a central
location and eliminate unnecessary paperwork.

The central filing requirement for all executive branch financial
disclosure forms was eliminated upon the expressed assurances from
officials of the Office of Management and Budget and the Civil Service
Commission that the public financial disclosure statements would be
required to be available in each of the executive branch agencies in a
single office, and that standard procedures for public access to those
statements would be applied throughout the executive branch. Further,
the Committee was assured that the Office of Government Ethics
would be staffed and trained so that it could quickly and easily direct
any citizen to the exact office and individual in the executive branch
of the government which could provide that individual with the
financial disclosure statement that individual is seeking.
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It is clearly the intention of the Committec that access to public
financial disclosure statements required under this legislation be made
as easy as possible. Therefore, it is assumed that the office handling
these public financial disclosure statements in each agency and making
these statements available to the public will be located in a readily
accessible office of each agency in Washington, D.C. and not relegated
to an obscure nnnex or an office geographically distant from down-
town Washington.

Paragraph (2) of subsection (b) provides a limited exemption from
the requirement that financial disclosure statements be made available
to the public for the reports filed by certain executive branch officials.
Specifically, the President is given authority to exempt any individual
in the Central Intelligence Agency, the Defense Intelligence Agency,
or the National Security Agency, or any individual engaged in intelli-
gence activities in any agency of the United States from the require-
ment to file a report with the supervising ethics office if the President
finds that, due to the nature of the office or position occupied by such in-
dividual, public disclosure of such report would reveal the identity of
an undercover agent of the Federal government. Obviously, it is not in
the best interests of the United States if the identity of an undercover
intelligence officer is revealed by the public disclosure of that individ-
ual’s financial statement which would indicate that the individual is a
government agent. Flowever, this paragraph does provide that an indi-
vidual exempted by the President from the requirement that his
finaneial statement be available to the public must still file a financial
disclosure report as requived by this title with the head of the agency
for which he works. However, that report will not be made available
to the public. Of course, the head of that agency still retains the re-
sponsibility to see that that report isreviewed and that any conflicts
of interest 1dentified by the report are eliminated.

"This exemption does not cover every government official involved in
intelligence activities. Simply because an'individual works for the CIA,
ov any other intelligence agency, should not exempt him from comply-
ing with the same financial disclosure requirements applicable to other
government employees unless the act of disclosure itself would prevent
the official from performing his government duties. The Committee
felt that this paragraph exempting disclosures of financial disclosure
reports by undercover agents accomplished that goal.

Subsection (c) of section 304 requires the Commissioners of the Civil
Service Commission and the Director of the Office of Government
Ethies to file their public financial disclosure reports required by this
title with the President and a copy with the Office of Government
Ethics. Since the President is their supervising ethics office, he should
have a copy of their public financial disclosure reports and it is his
responsibility to review those reports and take appropriate action. A
copy is filed with the Office of Government Ethics because that is a
much more logical and convenient place for the public to have access
to such reports.

Subsection (d) provides for the filing of public financial disclosure
reports by Presidential nominees. Paragraph 1 of this subsection states
that each individual identified in subsection 301(d) who is nominated
for a position, the supervising ethics office for which is the Office of
Government Ethics, shall file the report required by this title with the
Senate committee (and in the case of a nominee for Vice President, the
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Senate and the House committees) considering his nomination and a
copy of such report with the agency in which he will serve and with
the Office of Government Ethics.

Paragraph (2) provides that each Presidential nomince identified
in subsection 301(d) who is not referred to in paragraph (1) of this
section (that is who is not supervised by the Office of Government
Ethics) shall file the financial disclosure report required by this title
with the Senate Committee considering his nomination and a copy
of such report with the supervising ethics office for the position for
which he is nominated. This basically refers to Presidential nominees
who will serve in the legislative and judicial branches of the
government and nominees for the position of Civil Service Commis-
sioner and Director of the Office of Government, Ethics.

Subsection (e) of section 304 requires each individual identified in
subsection 301(e) (candidates for Federal elective office) to file the
public financial disclosure report, required by this title with the super-
vising ethics office for the position for which the individual is a candi-
date. Therefore, candidates for the Senate will file with the committee
designated by the Senate, candidates for the House of Representatives
with the committee designated by the House, and candidates for
President and Vice President with the Office of Government Ethics.

Subsection (f) of section 304 provides for the filing of the public
financial disclosure reports of officers and employees of the legisla-
tive branch and candidates for legislative branch positions. Paragraph
(1) requires each Member, officer, employee or candidate whose super-
vising ethics office is a committee designated by the Senate or House
of Representatives to file the report required by this title with the
Secretary of the Senate or the Clerk of the House of Representatives,
respectively. Thus, while subsection (e) requires a candidate for Con-
gress to file with the supervising ethics office for that House of Con-
gress, this paragraph of subsection (f) supercedes that requirement
and states that the actual filing will take place with the Secretary of
the Senate or the Clerk of the House of Representatives, respectively.

Paragraph (2) of subsection (f) requires a Member of the House
of Representatives or the Senate or a candidate for such a position to
also file a copy of the financial disclosure report required under this
title as a public document with the Secretary of State (or if there is
no office of Secretary of State, the equivalent state officer) in the state
which the individual represents or is a candidate. This will provide
an easy means of public access to the public financial disclosure reports
in the state which the candidate or representative represents or secks to
represent.

Subsection (g) of section 304 provides for the filing of the public
financial disclosure statements by members of the judicial branch.
Paragraph (1) of subsection (g) requires a justice, judge, officer or
employee of the judicial branch or of the judicial branch of the Dis-
trict of Columbia to file the report required by this title with his
supervising ethics office, which will be a committee designated by the
Judicial Conference.

Paragraph (2) of subsection (g) requires that each justice or judge
or adjudicatory official of the judicial branch of the United States, in
addition to the filing with the Judicial Conference, file a copy of his
financial disclosure as a public document with the clerk of the court




131

on which he sits. Again, this vequirement is to ensure that the report
is available in the state or district in which the judge sits so that liti-
gants and private citizens will have casy access to such a report.

Subscetion (h) of scction 304 authorizes each of the supervising
ethics offices to grant one or more reagsonable extensions of time for
filing any report required under this title other than a report required
by subsection 301(d) from a DPresidential nominece. However, the total
length of such extensions may not exceed 90 days. With respect to
Presidential nominees, the congressional committee considering the
individual’s nomination may grant one or more reasonable extensions
of time for filing any report required to be filed wnder subsection 301
(d), but in no cvent may any extension delay the time for filing the
report beyond the time that such nominee is confirmed. This is obvi-
ously important to ensure that the information on this public financial
disclosure report is available to the public and to the Congress prior
to the time that the Senate or the House of Representatives votes on
the confirmation of the nominee. ‘

SECIION 305—0USTODY OF AND PUBLIC ACOESS T0 REPORTS

Section 305 sets forth where, when and under what conditions the
public financial disclosure reports required to be filled under this title
will be available to the public. .

Subsection (a) of section 305 deals with the rveports filed by the
legislative and judicial branches. This section states that the forms
filed by judges, justices, Members of Congress and other other of-
ficers and employees of the legislative and judicial branches must be
made available to the public within 15 days after the receipt of a re-
port from any individual. A copy of the report must be provided to
any person upon written request. Subsection (a) applies to the reports
of members of the legislative branch, filed with the Secretary of the
Senate and the Clerk of the House of Representatives, and reports of
members of the judicial branch filed with the committee designated
by the Judicial Conference. In addition, this section applies to the
copy of the public financial disclosure report which must be filed by
a Member of Congress or a candidate for Congress with the Secve-
tary of State of the State which the Member represents of where the
individual is a candidate for Congress. This section also applies to the
duplicate copy of the reports filed by judges, justices and other ad-
judicatory officials of the judicial branch, which must be filed with the
clerk of the court where the official sits.

Subsection (b) of section 305 outlines significantly different proce-
dures for the custody and access to reports filed by members of the
executive branch with an executive agency, as defined in section 105 of
title 5, United States Code, and with the Office of Government Ethies
of the Civil Service Commission. Any report filed with such an agency
or with the Office of Government Ethics must be available to the pub-
lic within 45 days after the veceipt of the veport—mnot within 15 days
as is required with vespect to reports filed by members of the legisla-
tive and judicial branches. A copy of such a report must be provided
to any person upon written request.
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With respect to these executive branch reports, as opposed to the
reports filed by members of the legislative and judicial branches, each
report must be reviewed under procedures established by the Office of
Government Ethics prior to the time when the reports are made avail-
able to the public; that is, prior to the expiration of 45 days after the
reports were received by the executive agency or the Office of Govern-
ment Ethics. (The Office of Government Ethics should coordinate
with each agency so that the few reports filed with both the office and
an agency (ie., Executive Schedule employees) are reviewed only
once and the results of such review are noted on both copies of the
report.) The purpose of this review is to assure compliance with ap-
plicable laws and regulations with respect to conflicts of interest,
financial disclosure and ethical conduet. This requirement, which was
recommended by both the General Accounting Office, Common Cause
and the Carter Adminisf ation, provides for a prompt review of each
public financial disclosure statement by a trained official of the agency
m which the individual works or, for a limited number of people,
by the Office of Government Ethics.

The reviewing official should be familiar with the responsibilities
and duties of the individual filing the veport so that the interests and
holdings of the reporting individual can be judged in light of that in-
dividual’s duties as well as any statutory prohibitions against the hold-
ing of any particular financial interest. Iri addition, the contents of a
financial disclosure report should be reviewed to monitor compliance
with agency rules on outside employment and the receipt of gifts.

Upon the completion of this review, subsection (b) of section 305
requires that the name of the person who conducted this review, the
date the review was conducted and the reviewing individual’s indica-
tion that no conflicts exists, must be contained on the public financial
disclosure report itself, and, therefore, must be made available for
public inspection under the procedures set forth in this title in the
same manner as the public financial disclosuve report. If the reviewing
official determines that certain conflicts do exist or did exist, then he
must indicate on the public financial disclosure report a description
of the action taken to eliminate any such conflicts. If the action taken
to eliminate the conflict has not been completed within 45 days after
the filing of the report, the findings of the reviewing individual and
the actions taken to date will be indicated on the public financial dis-
closure report and it will still be made available at the end of the 45
day period. However, when action has been completed to eliminate any
conflicts of interest which do exist, that action should be promptly in-
(licated on the public financial disclosure report.

As mentioned before, the Committee felt strongly that a central
filing system for public financial disclosure statements provided sig-
nificant benefits in terms of the ease of public access to the statement.
However, the principal factor in convincing the Committee that it was
advisable to permit almost all executive branch employees to simply
file with their agency, and, therefore, require the public to go to that
agency to examine the report, was the assurances by the Administra-
tion (which ave incorporated in subsection (b)) that the reports would
be reviewed prior to being made available to the public and that a full
and complete description ot the actions taken to eliminate any con-
flicts of mterest which were found to exist would be indicated on the
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public disclosure report and made available to the public. It was be-
cause the agencies would be recording in the public report the actions
taken to avoid conflicts of interest that the Committee determined
that there was an advantage to having the reports publicly available
in the agency where these reviews and notations about the review would
be made. Taking this approach, therefore, ensures that the form avail-
able for public examination would be up-to-date, not only with re-
spect to the reporting individual’s finances, but also with respect to
the action the agency had taken with respect thereto.

Subsection (¢) of section 305 establishes certain conditions with
which a member of the public must comply before receiving a public
financial disclosure statement, It is the intent of the Committee that
the process the public must go through to obtain a public financial
disclosure statement be as uncomplicated, nonbureaucratic and inex-
pensive as possible. It is the feeling of the Committee that the public
availability of financial disclosure statements filed by high-level offi-
cials in all three branches of the government is in the best interests
of the United States government. Making these statements publicly
available should not be viewed as a favor performed for the member
of the public who seeks to examine such a report.

Any person receiving a copy of the report or inspecting a report
which was filed under this statute must supply his name and address,
and the name and address of a person or organization, if any, on whose
behalf he is requesting the report. This provision, along with the pro-
visions of subsection F a) and (b), require that the request for a report
be in writing. In addition, the agency providing the report can ask
for a simple form of identification to verify that the person requesting
the report has given his accurate name and address.

Subsection Ec) also provides that the names and addresses of the
persons or organizations inspecting or receiving a copy of a report
will be made available to the reporting individual and to the public.
Thus, any government official required to file a public financial dis-
closure report can go into the agency or office where his report is pub-
licly available and examine the names and addresses of the people who
have requested his report, and the names of the persons or organiza-
tions, if any, on whose behalf the report was requested. Obviously,
since the individual is providing a public financial disclosure report,
there is not an expectation of privacy, However, this provision is
included in the spirit of recent legislation which seeks to let indi-
viduals know who is inspecting the information they are required to
provide to the government.

This provision hopefully will have the effect of deterring nosey
neighbors and other similar individuals from inspecting the financial
disclosure reports; however, it also may have the effect of deterring
some private citizens with a legitimate interest in examining the
financial disclosure report of their government officials from examin-
ing that report because of the fear, whether rational or not, of the
power of such a government official. On balance the Committee felt
that this provision was desirable and necessary in order to protect
- the rights of the reporting government, individual.

Subsection (c) also provides that the individual requesting a copy
of the report may be required to pay a reasonable fee for that copy in
any amount which is found necessary to recover the cost of reproduc-
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tion and mailing of that report, excluding the salary of any employee
involved in such reproduction or mailing. The Committee specifically
does not want the income derived from providing reports to the pub-
lic to recover all the costs an agency incurs in providing such reports.
It should be made clear that this provision does not require an agency
or office to charge any fee at all ; the provision specifically states that
a copy of such a report may be furnished without charge or at a
reduced charge if it is determined that a waiver or a reduction of
the fee is in the public interest. In providing for the charging of a
reasonable fee to recover the mailing costs, the Committee is expressing
its clear intention that an individual not have to personally appear at
the office of an agency in order to obtain such a report. The United
States government serves over 200 million people. Financial disclosure
reports should be available to any citizen who so requests, and, there-
fore, it is only reasonable that such forms be provided in response to
written requests by mail. However, it is reasonable for an agency to
require that a requesting individual fill out a form accurately provid-
ing his name, address and the name of the person or organization, if
any, on whose behalf he is requesting a report.

The Committee is especially concerned that delay and bureaucratic
requirements not make it diflicult for private citizens to cbtain these
public financial disclosure reports. Therefore, the Committee believes
it is the responsibility. of each supervising ethics office to monitor the
procedures followed by those who have custody of the reports to make
the reports easily available to the public without an unreasonable de-
lay between a request made by mail for a public financial disclosure
report and a response to the requesting individual. Similarly, it is
important that reports be made available in a clearly identified and
edsily accessible office of an agency or other depository of the financial
disclosure statement, particularly with the respect to executive branch
agencies. The Office of Government Ethics should assume the respon-
sibility for assisting citizens in locating the appropriate agency office
where financial disclosure reports, in which they are interested, may
be found.

Subsection (d) of section 305 prohibits the inspecting or obtaining
of a public financial disclosure report for certain specified reasons.

Paragraph (1) of that subsection provides that it shall be unlawful
for any person to inspect or obtain a report for (A) any unlawful
purpose, (B) for any commercial purpose, (C) for determining or
establishing the credit rating of any individual, or (D) for use, directly
or indirectly, in the solicitation of money for any political, charitable,
or other purpose. This provision is basically self-explanatory. It re-
flects the Committee’s view that simply because a financial disclosure
report is made public is not a license for anyone to inspect or obtain
such a report for an unlawful purpose or for a commercial purpose
or for the purpose of fund raising for political, charitable, or other
purposes.

Paragraph (2) gives the Attorney General the authority to bring &
civil action against any person who inspects or obtains a report for any
purpose prohibited in paragraph (1). The court in which such an
action is brought may assess against a person violating this subsection
a penalty in any amount not to exceed $5,000. The court also wounld
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have the power to enjoin a violation of this subsection such as where
there is an ongoing or threatened practice of obtaining or inspecting
the reports for commercial purposes.

Subsection (c) of section 305 requires that any report received under
this title by the offices referred to in subsections (a) and (b) must be
kept by such office and made available to the public for six years after
its receipt. After that six-year period, the report must be destroyed.

SECTION 306—AUDITS OF REPORTS

Section 306 requires that random audits of the public financial dis-
closure reports filed each year be conducted in order to monitor the
accuracy and completeness of such reports. The Committee strongly
feels that the auditing provisions provided in this section are neces-
sary to ensure the integrity of the financial disclosure process and the
public confidence in that process.

The Committee intends that the audits, to the extent practicable,
be patterned after audits of federal income tax returns presently per-
formed by the Internal Revenue Service. An audit should generally
inclnde a review of the reporting individual’s federal income tax re-
turn and other supporting documentation which the auditor requests.
Tho auditor, however, need not clarify the accuracy of every figure
on the public financial disclosure statement. The auditor should use
reasonable means to spot check the accuracy of the disclosure state-
ment but, in the final analysis, the aunditor may accept a figure on the
disclosure statement unless, in the course of his review of the state-
ment, a reasonable doubt is raised. '

The Committee does not intend that a so-called “certification’ audit
be conducted where the auditor must vouch for the accuracy of each
figure on the statement. Such an audit requires the auditor to examine
complete documentation suflicient to verify cvery figure on the state-
ment. Such an extensive or certification audit is not what the Com-
mittee intends.

The Committee has received oral opinions from Charles Hoimgrim,
President of the American Accounting Association, Charles Horn-
bostle, President of the Financial Executive Institute, William Young,
Ixecutive Dirvector of the National Association of Accountants and
My. T. R. Lilly, president of the Financial Analysts Federation which
reinforces the Committee’s view of such audits. These noted account-
ants emphasized that the audit function does not in any way impugn
the integrity of the government official who filed the report being
audited, nov should it place a financial or psychological burden on such
an individual. An independent audit of the public financial disclosure
statements places an appropriate emphasis on the monitoring and en-
forcement of the financial disclosure rules. There should be an ade-

uate number of audits conducted to ensure that the integrity of the
financial disclosure process will be preserved.

Such audits are diffevent and distinct from a review of a public
financial disclosure statement to Jetermine whether the statement
reveals possible violations of applicable conflict of interest laws or
regulations (as is required for executive branch officials under section
305(b) (2)). An audit is concerned with the completeness and accuracy
of the information disclosed on the financial disclosure statement and
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not whether the information which is disclosed in any way indicates
a conflict. The audit can be accomplished by use of normal accounting
procedures. ‘

Subsection (a) of section 306 provides for audits of the public fi-
nancial disclosure forms filed by executive branch officials. This sub-
section states that the Office of Government Ethics must, under such
regulations as are prescribed by that Office, conduct audits in order
to monitor the accuracy and completeness of the financial disclosure
reports filed.

Paragraph (2) of subsection (a) requires that an audit be con-
ducted of at least one report filed by an individual holding the office
of President, Vice President or Civil Service Commissioner during the
term of such person, and that an audit of the financial disclosure
report filed by the divector of the Office of Government Ethics be con-
ducted at least once every four years. This paragraph also provides
that no audit should be conducted during the calendar year in which
any of the above described individuals is up for reelection. This latter
provision is found here and with respect to the audits of the financial
disclosure statements filed by Members of Congress. The provision was
included so that the fact that a routine audit is being conducted will
not be misunderstood or misinterpreted as an investigation of any
wrongdoing. (The office should also consider this principle to the
auditing of the reports filed by candidates.)

Even though an audit of each of the individuals described above
must be conducted once every four years (once every six years with
respect to Clivil Service Commissioners), to the extent possible, the
individual being audited should not know in advance during which
year his public financial disclosure report will be audited.

The Committee initially considered having the General Accounting
Office_conduct audits of the financial disclosure reports filed by the
President, Vice President, Commissioners of the Civil Service Com-
mission and the Director of the Office of Government Ethics. However,
due to concerns expressed by the Department of Justice and the Civil
Service Commission that such a provision would do harm to the con-
cept of separation of powers, the Committee, while not sharing that
view, decided to assign responsibility for such audits to the Office of
Government Ethics.

However, the Committee strongly believes that the audits must be
independent audits if they are going to serve the intended function
and preserve the integrity of the financial disclosure process. The
Committee suggests that the Office of Government Ethics seriously
consider the hiring of outside independent auditors to conduct these
audits since the credibility of self-audit or an audit of one’s superior is
open to serious question. A similar situation was presented in the
legislative branch with respect to the General Accounting Office andit-
ing its own finanical disclosure reports. In that case, the Committee
chose to direct the supervising ethics office of the Senate (the Senate
Select: Committee on Ethics) to be vesponsible for conducting the
audits of GAO officers and employees. One of the options open to the
Senate Select Committee on Ethics is to have private auditors conduct
such audits.
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Paragraph (1) of subsection (a) directs the Office of Government
Ethics to conduct audits on a random basis of the financial disclosure
reports filed by executive branch individuals other than those dis-
cussed above whose supervising ethics office is the Office of Govern-
ment Ethics. The Office of Government Ethics is directed to conduct a
sufficient number of these audits as it deems necessary and appropriate
in order to monitor the accuracy and completeness of such reports. In
contrast to legislation passed by the Senate last year, the Committec
decided not, to specify an exact number of audits which must be con-
ducted by the Office of Government Ethics under this paragraph. The
Committee felt that based on the fact that approximately 13,000 ex-
ecutive branch officials would be filing public financial disclosure re-
ports under this title, that an appropriate number might be approxi-
mately 100 audits. '

The purpose of the audit is to make sure that reporting individuals
know that somewhere along the line the accuracy of their financial
disclosure form might be checked. The possibility of an audit there-
fore, gives the reporting individual some additional incentive to fairly
disclose the information vequired under this title. A sufficient num-
ber of andits is the number of audits necessary to preserve the integ-
rity of the financial disclosure process. The Committee is confident
that such a limited number of audits will not result in a psychological
or financial burden on those whose reports will be audited.

Subsection (b) provides for audits to be conducted of the reports
filed by legislative branch officials. Except for audits of reports filed
by officers and employees of the General Accountin g Office, the audits
of financial disclosure reports filed by individuals in the legislative
branch of government will be conducted by the Comptroller General
under rules and regulations that may be prescribed by him in consul-
tation with. the respective supervising ethics offices of the Senate and
the House of Representatives. The Comptroller General must have
Tatitude in establishing procedures for conducting these audits to en-
sure that the andits are complete and independent. However, it is also
essential that the Comptroller General consult with the respective su-
nervising ethics offices in the Senate and the House of Representatives
so that there is a clear understanding of the type of audit to be
conducted. .

The sunervising ethics offices will want to insure that the audit
report nrovided by the Comptroller General is in a form which makes
it possible for the offices to follow-up on the resnlts of the audits. The
Comptroller General will want the cooperation of the superivising
ethics offices in obtaining subpoenas, when necessary. It is only with
that kind of coordination and cooperation that the andits will be a
useful device for monitoring the accuracy and completeness of the
financial disclosure reports. L

With vespect to financial disclosure reports filed by an individual
whose supervising ethics office is a committee designated by the
Senate or the House of Representatives (other than the reports filed
by a Member of Congress or an officer or employee of the General
Accounting Office) the Comptroller General is divected to conduct,
on a vandom basis, a sufficient number of audits in order to monitor
the accuracy and completeness of the financial disclosure statements.
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The number of audits which are sufficient to accomplish this task is
to be determined by the respective supervising ethics office of the
Senate and the House of Representatives in consultation with the
Comptroller General. This division of responsibility was provided so
that the General Accounting Office would not be put in the sensitive
position of deciding how many audits to conduct of congressional
employees. However, once the number of audits to be conducted is
determined, the General Accounting Office must be given the total
independence and latitude necessary to conduct credible, independent
audits which will have the respect of the American public. *

It should be noted that this paragraph covers financial disclosure
forms filed by employees of offices In the legislative branch such as
the Library of Congress and the Office of Technology Assessment, as
well as the forms filed by candidates for the Senate and House of
Representatives. While the financial disclosure forms of candidates
are not excluded from the auditing réquirements, necessary precau-
tions should be taken not to put a candidate at a competitive dis-
advantage in relation to an incumbent, since, as is discussed in para-
graph (2) below, the public financial disclosure report of an incumbent
may not be audited during an election year.

Paragraph (2) requires the Comptroller General to conduct audits
of public financial disclosure reports filed by Members of the Senate
and the House of Representatives. The Comptroller General is re-
quired to conduct an audit of at least one report filed by each Member
of the Senate and the House of Representatives during each six-year
period beginning after December 31, 1977, However, the Comptroller
General may not conduct an audit during the calendar year a Mem-
ber is up for reelection. With respect to Members of the Senate, this
requirement is not difficult to apply. During one year of each six-year
period, the Member will be up for election and, therefore, an audit
cannot take place. The Member should not know in advance during
which of the other five years the audit of his public financial dis-
closure statement will take place. With respect to a Member of the
House of Representatives, a Member is up for reelection every other
year. Therefore, audits may only take place in odd numbered years.

It is also very possible that a Member who does not serve for at
least three terms may never be subject to an audit; however, this is
not a problem since paragraph (2) specifically states that the report
of a Member who is not reelected or who does not serve out the term
of his office shall not be subject to audit after he has left office. There-
fore, if a Member of the House of Representatives serves for two terms
and then is not reelected, the General Accounting Office has not vi-
olated this provision by not having conducted an audit of the financial
disclosure report filed by that Member. Again, the Member should not
be informed in advance that his financial disclosure report will be
audited.

Subsection (¢) provides for the audits of financial disclosure reports
of members of the judicial branch to be performed by the supervising
ethics office for the judicial branch. That office, which is a committee
of the Judicial Conference, is required to conduct audits, under such
regulations as it may prescribe, on a random basis, of a sufficient num-
ber of the public financial disclosure reports in order to monitor the
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accuracy and completeness of such reports. Again, it is not the inten-
tion of the Committee that every public financial disclosure statement
be subject to audit. However enough public disclosure statements
should be audited so that justices, judges and officers and employees of
the judicial branch and judges of the courts of the District of Colum-
bia are aware that the form they file is subject to audit to determine its
completeness and accuracy and so that the public will have confidence
in the integrity of the public financial disclosure process.

Subsection (d) provides for auditing in the special case of the offi-
cers and employees of the General Accounting Office. The general
principal underlying this legislation and intrinsic in the concept of an
independent audit is that no one should be in the position of auditing
his own financial disclosure statement. The officers and employees of
the General Accounting Office are considered a part of the legislative
branch. However, since the Comptroller General is directed to con-
duct the audits of other officers and employees in the legislative branch,
this subsection specifically provides that the supervising ethics office
of the Senate shall conduct, on a random basis, a sufficient number of
audits of the reports filed with the Secretary of the Senate by officers
and employees of the General Accounting Office in order to monitor
the accuracy and completeness of such reports. The supervising ethics
office of the Senate is directed to conduct such audits under the regu-
lations prescribed by the Comptroller General under subsection %c)
for the aunditing of other legislative branch employees. However, the
audits should either be conducted by the staff of the supervising ethics
office of the Senate or be conducted by independent auditors under the
supervision of that office. It is clearly the intent of the Committee that
this function not be delegated by the supervising ethics office of the
Senate to the Comptroller General or any other official in the General
Accounting Office.

Subsection (e) requires that the findings of each audit conducted
pursuant to this section be transmitted to the indivdual being audited
and that individual’s supervising ethics office. It is the intent of the
Committee that the auditor in its final report state the factual con-
clusions it has reached based on its audit without making judgments
as to whether or not any law or any conflict of interest standard has
been violated. The Committee felt that this was especially important
in the case of the Comptroller General since he would not be put in
a position of deciding which Members of Congress and which offices
and employees have violated the law or violated any provisions of
the Senate Code of Conduct. The Comptroller Genera!l 1s required to
make a factual report on the findings of his audit, and it will be up
to the supervising ethics offices of the Senate and the House of Rep-
resentatives to determine whether such findings constitute a violation
of any law or code of ethics.

The question of how much information with respect to the findings
of an audit will be made public was left to the supervising ethics
offices to decide. The Committee did not intend to mandate that the
audit findings be kept confidential nor did they intend to mandate
that they may be made public. This will depend on what type of in-
formation is included in the final audit report and to what degree the
supervising ethics offices believe that public access to those audit re-
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ports is needed in order to protect the credibility of the sudit process
and the independence of the auditors,

Subsection (f) makes it absolutely clear that’ the audits required
by this section are random audits done to spot check the accuracy and
completeness of financial disclosure statements. They are in adr.{ition
to, and do not at all affect, the authority of an supervising ethics oftice
to condust any audits of public financial disclosurc reports filed under
this title in the course of an investigation of allegations of wrongdoing.
Therefore, if there are ullegations of wrongdoing against a Member
of Congress or the President, the relevant supervising ethics office
may cause an audit of that individual’s public financial disclosure
report to be conducted in addition to the random audits re(%uired by
this subsection. The same principal applies with regard to the finan-
cinl disclosure statement filed by any other officer or employee under
this title.

FAILURE TO FILE OR FALSIFYING REPORTS

Paragraph (a) (1) of section 307 provides a criminal penalty with
respect to certain violations of this title. Specifically, any individual
who knowingly and willfully falsifies or omits to veport any material
information that is requived to be reported under section 302 or 303
shall be fined in any amount not to exceed $3,000 or imprisoned for
not morc than one year or both. The Committee felt that there must
be effective enforcement of any financial discolsure system. However,
to the maximum extent possible, the Committee hopes that this en-
foroement will take place through the use of random audits and
through conciliation,

If an individual inadvertently fails to report an item or improperly
lists or classifies an item on a financial disclosure statement, it is the
hope of the Committee that the supervising ethics office or agency
which reviews the financial disclosure report upon filing will seek vol-
untary compliance with the requirements of this title. However, the
Committee has provided a criminal penalty for the limited situation
where an individual knowingly and willfully falsifies or omits to re-
port any material information that he is required to report under
sections 302 and 303.

Paragraph (2) of subsection 307 (a) provides the Attorney General
with the authority to bring a civil action in any district court, of the
United States against any individual who fails to file a report which
is required under section 301 or who fails to report or inaccurately
reports any information which is required to be reported under sec-
tion 302. The court is nuthorized to assess against such an individual
a penalty in an amount not to exceed $5,000. This civil penalty was
provided so that most violations of the provisions of this title could be
handled short of criminal penalties. The standard for when a civil
action can be brought is substantially less stringent than that provided
for a criminal action. However, even with. respect to this section, it
is the intention of the Committee that inadvertent or technical viola-
tion be handled by the supervising ethics office through informal
means or administrative action short of either a civil penalty under
this paragraph or a criminal penalty.

Subsection (b) requires the supervising ethics office to refer to the
Attorney General the name of any individual such office has reason
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to believe has falsified or failed to file information required to be re-
ported, or has violated any law relating to conflicts of interest of offi-
cers or employees of the government. Obviously, in the case of the
executive branch, where the reports are initiai'ly reviewed by the
agency in which the officer or employee works, it will be the responsi-
bility of the Office of Government Ethics to establish procedures which
will ensure that either the agency involved or the Office of Government
Ethics refers such matters to the Attorney General. Again, with re-
spect to this subsection, it is the intent of the Committee that technical
or inadvertent violations be corrected through informal means by the
supervising ethics office without referral under this subsection.

Subsection (b) also provides that in the case of the President, Vice
President or any justice or judge of the United States, the supervising
ethics office must also refer such a matter to the Committee on the Judi-
ciary of the House of Representatives. This is the Committee which
has jurisdiction over any 1mpeachment proceeding. While this subsec-
tion makes no conclusion as to what is an impeachable offense, it is the
feeling of this Committee that this information should be provided to
the Committee on the Judiciary of the House of Representatives.

Subsection (c) outlines a series of responsibilities for the supervis-
ing ethics office for the judicial branch. These responsibilities are to be
conducted subject to such procedures and regulations as that office will
prescribe. This provision in very general form outlines responsibili-
ties similar to those that are imposed on the Office of Government
Ethics and which have been undertaken by the supervising ethics
offices of the Senate and House of Representatives. During the Com-
mittee hearings on this legislation, considerable question was raised
as to whether the judicial branch had sufficient procedures and author-
ity for self-regulation of the conduct of justices, judges, officers and
employees of that branch of the government—especially with respect
to ethical matters. While this subsection does not resolve that problem,
it is the intent of the Committee to indicate that it expects the commit-
teo designated by the Judicial Conference to handle administration
of the financial disclosure program, to take an active role in imple-
menting that program, and to report back to the Congress if it does
not have the authority to effectively accomplish that task.

Specifically paragraph (1) of subsection (c) provides that the
supervising ethics office for the judicial branch review the reports filed
with it under this title to assure that the reports are filed in a timely
manner, are complete and in proper form. This type of review should
be conducted upon the filing of the disclosure forms and is simply an
examination of the face of the form to ensure that the forms are com-
nleted properly and all the information required with respect to an
item listed on the form is reported. Special attention should be paid to
ensuring that each and every judge, justice, officer and employee who
is required to file a form does so in a timely manner.

Paragraph (2) of subsection (c) requires the supervising ethics
office for the judicial branch to arrange for the audits required by sub-
section 306 (c) of this title. The committee designated by the Judicial
Conference is not required to conduct these andits itself. For example,
the committee could decide to assign this task to the Division of Man-
agement and Review of the Administrative Office of the United States

Jourts. However, the ultimate responsibility for seeing that such
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audits ave conducted remains with the committee designated by the
Judicial Conference as the supervising cthics office for the judicial
branch.

Paragraph S;";) of subsection (c) directs this office to investigate
complaints with respect to alleged violations of this title. Paragraph
(4) directs the office to take appropriate administrative action against
employees of the judicial branch who violate this title. Paragraph (5)
directs the office to refer matters to the Attorney General and the
Commitiee on the Judiciary of the House of Representatives pursuant
to subsection (b) of this section. Finally, paragraph (6) directs the
office to report at least annually to the Congress on the activities of
the Judicial Conference pursuant to this title and the cffectiveness of
the judicial branch system for the prevention of conflicts of interest.
The Committee feels that this report. from the committee designated
by the Judicial Conference to administer the financial disclosure sys-
tem would be useful in that it would give Congress an opportunity to
evaluate whether the judicial branch system for the prevention of
conflicts of interest is operating adequately or whether additional leg-
islation is needed. With this specifically in mind, the report required
under this paragraph should contain recommendations for changes or
additions to applicable laws as the committee of the Judicial Confer-
ence feels necessary. -

DEFINITIONS

Section 308 défines the key term used in this title.

Paragraph (1) of section 308 defines “agency” as any authority in
the United States government.

Paragraph (2) of section 308 defines the term “candidate” to have
the same meaning as set forth in section 801 of the Federal Election
Campaign Act of 1971 (2 U.S.C. 431).

Paragraph (3) of section 308 defines the term “commodity future”
to mean commodity future as defined in sections 2 and 5 of the Com-
modity Exchange Act, asamended (7 U.S.C.2and ).

Paragraph (4) of section 308 defines the term “Comptrolier Gen-
eral” to mean the Comptroller General of the United States.

Paragraph (8) of section 308 defines the term “dependent” to have
tchedsume meaning as set forth in section 152 of the Internal Revenue

ode.

Paragraph (6) of section 308 defines the term “earned income” to
mean any income earned by an individual which is compensation re-
ceived as a result of personal services actually rendered. This will
obviously include an individual’s salary and any other compensation
received as a result of personal services.

Paragraph (7) of section 308 defines the term “employee” to include
any employce designated under section 2105 of title 5, United States
Code, and any employee of the United States Postal Service or of the
Postal Rate Commission.

Paragraph (8) of section 308 defines the term “gift” to mean a
payment, subscription, advance, forebearance, rendering or deposit of
money, services or anything of value including food, ledging, trans-
portation or entertainment and reimbursement for other than neces-
sary expenses unless consideration of equal or greater value is re-
ceived. Thus if an individual is a guest speaker at a convention in
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California and the sponsors of the convention pay for a one week stay
for that individual in California, the cost of the individuals stay
beyond the time reasonably necessary to give the speech is a reim-
bursement for other than a necessary expense and wonld have to be
reported as a gift.

Paragraph § of section 308 specifically describes a number of items
that are not “gifts” for the purpose of this title. First, a political
contribution otherwise reported as required by law, need not be re-
ported as a gift. Second, a loan made in a ccmmercially reasonable
manner (including requirements that the loan be repaid and that the
reasonable rate of interest be paid) need not be reported as a gift.
However, if an individual is loaned money and is not required to pay
interest, then the amount of intercst that would have to be paid at a
reasonable rate of interest would have to be listed as a gift. Next, a
bequest, inheritance or other transfer at death is not considered a gift
for the purpose of this title. Finally, anything of value given to a
spouse or dependent of a reporting individuzﬁ by the employer of
such. spouse or dependent in recognition of the service provided by
such spouse or depenclent is not considered a gift. For example, if a
spouse is given a free trip for two to California as a result of the
spouse’s superior sales record with his employer, that would not have
to be reported as a gift since the assumption is that if the “gift” comes
from the employer of the spouse or dependent in recognition of service
provided by the spouse or dependent it is more in the form of compen-
sation than a giflz.

Paragraph (9) of section 308 defines the term “income” to mean
g;'oss income as defined in section 61 of the Internal Revenue Code
of 1954.

Paragraph (10) of section 308 defines the term “Member of Con-
gress” to mean a Senator, a Representative, a resident commissioner or
a delegate.

Paragraph (11) of section 308 defines the term “officer” to include
any officer designated under section 2104 of title 5, United States Code
or any office of the United States Postal Service or of the Postal Rate
Commission. »

Paragraph (12) of section 303 defines the term “officer or employee
of the Senate or the House of Representatives” to include any indi-
vidual whose salary is disbursed by the Secretary of the Senate or the
Clerk of the House of Representatives except the Vice President.
While the Vice President’s salary is disbursed by the Secretary of the
Senate and the Vice President is considered an officer of Congress for
many purposes, the Committee felt that for the purposes of this title,
the Vice President should be considered a member of the executive
branch and file his financial disclosure report as a member of that
branch of government.

Paragraph (13) of section 308 defines the term “Presidential nomi-
nee” to mean an individual appointed by the President to an office for
which confirmation by and with the advice and consent of the Senate
is reavirved or an individual nominated bv the President to serve as
Vice President pursuant to the twenty-fifth article of amendment
to the Constitution of the United States. This covers the nomination
by the President of nersons for nositions in the executive branch which
rennives Senate confirmation as well as individuals nominated to serve
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as justices or judges in the judicial branch. In addition, this provision
covers the situation where an individual is nominated by the President
to serve as Vice President pursuant to the twenty-fifth article of
amendments to the Constitution of the United States, which requives
confirmation by both the Senate and the House of Representatives.

Paragraph (14) of section 308 defines the term “relative™ to mean

with respect to a person required to file a report under this title, an
individual who is related to the person as fathev, mother, son, daugh-
ter, brother, sister, uncle, aunt, great uncle, great aunt, trst cousin,
nephew, niece, husband, wife, grandfather, grandmother, grandson,
granddaughter, father-in-law, mother-in-law, son-in-law, daughter-
in-law, brother-in-law, sister-in-law, stepfather, stepmother, stepson,
stepdaughter, stepbrother, stepsister, halfbrother, halfsister, fiance,
or who 1s the grandfather or grandmother of the spouse of the person
reporting.

Paragraph (15) of section 308 defines the term “security” to have
the same meaning set forth in section 2 of the Securities Act of 1033 as
amended (15 U.S.C. 77 (b)).

Paragraph (16) of section 308 defines the term “transactions in se-
curitics and commodities futures” to mean any acquisition, transfer
or other disposition involving any security or commodity future.

Paragraph (17) of section 308 defines the term “uniformed services”
to mean any of the Armed Forces, the commission corps of the Publie
Health Services, or the cornmission corps of the National Oceanie and
Atmospheric Administration.

SECTION 300—SEPARABITITY

Secton 309 is a separability clause which provides that if any part
of this title is held invalid the remainder of the title shall not be af-
fected thereby. In addition, if any provision of any part of the title
or the application thereof to any person or circumstance is held in-
valid, the provisions of other pavts and their applications to other per-
sons or circumstances will not be affected thereby.

SECTION 810~—AUTHORIZATION OF APPROPRIATION

Section 310 authorizes to be appropriated such sums as may be neces-
sary to carry out the provisions of this title.

SECTION 311—21RFFECTIVE DATR

Section 311 provides that this title shall take effect on January 1,
1978. The first veports filed under section 301 (a) on or before May 15,
1978 are only required to include the information required by para-
graphs (e), (£), (1), (j). (k), and (1) of section 302 as of Jannary 1,
1978. The Senate Code of Official Conduct contained an effective date
which required the filing of the first public financial disclosure state-
ment on or before May 15, 1978 which statement had to include infor-
mation with vespect to the last three months of 1977, However, the
Committee decided that due to the uncertainty as to when this title
would be enacted into law, and in order to make the transition to
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reporting under this title as casy as possible, the title should go into
effect on January 1, 1978. However, the Committee did not feel it was
desirable to delay the first filing under this title until May 15 of 1979.
The Committee also did not want to requirve filing with respect to
periods prior to the effective day of this title, since that would require
disclosure of income and transactions covering n period during which
employees were not on notice that their financial matters would be
subject to public disclosure.

Therefore, the effective date of this title is January 1, 1978, but, on
or before May 15th of 1978, a finaneial disclosure report must be filed
including information with respect to assets, labilities, positions of
responsibility, agreements for future employment and prior employees
as of January 1, 1978, Therefore, in the reasonably near futuve, there
will be public disclosure of the financial interests and associations
which could potentially present a conflict of interest, but not retroac-
tive disclosure of information, income or transactions which occurred
prior to the effective date of the statute. Flowever, with respeet to the
reports filec by newly covered officers and employees under subsection
301 (c), Presidential nominees under subsection 301 (d), or candidates
under subsection 301 (e}, the report requived to be filed by such indi-
viduals must include all the information required to be contained in
that report even if some of that information applies to the period. prior
to Januavy 1, 1978, Such individuals are aware of the public financial
disclosure requivements at the time they decide to accept such a position
or nomination or become a candidate, and, therefore, they are on notice
in advance of the disclosure requivements with which they must
comply.

D. TITLE IV—OFFICE OF GOVERNMENT ETHICS
SECTION 401—OFFICE OF GOVERNMENT WIHICS

Subsection (a) of section 401 creates an Oftice of Government Ethics
within the Civil Service Commission. Subsection (b) states that the
Oftice of Government Ethics will be headed by a Director who will be
appointed by the President, by and with the advice and consent of the

Senate.
SECTION 402—AUTIIORITY AND FPUNCIIONS

Subsection (a) of section 402 provides that the Director of the Office
of Government Ethics will be responsible for the overall direction of
exceutive branch policies related to the prevention of conflicts of in-
terest on the part of officers and employces of executive branch agen-
cies. Tho term “executive agency,” as used in this title, means executive
ageney as defined in section 105 of title 5, United States Code, except
that it does not include the General Accounting Oflice. In performing
these responsibilitics, the Director of the Office of Goyvernment, Ethics
is under the general supervision of the Civil Service ‘Commission.

Subsection (b) of scction 402 delineates the specific responsibilities
of the Office of Government Jthics. '

Paragraph (1) states that the Director, in consultation with the
Attorncy General, is responsible for developing and recommending
to the Civil Service Commission rules and regulations to be promul-




146

gated by the President or the Commission relating to conflicts of
mterest and ethics in the executive branch. This vesponsibility in-
cludes the development of uniform regulations governing executive
branch procedures for filing financial disclosure statements, agency
review of such reports, and guidelines concerning the availability of
financial disclosure reports for public inspection. . ‘

Paragraph (2) of section 402(b) gives the Director of the Office of
Government Ethics, in consultation with the Attorney General, re-
sponsibility for developing and recommending to the Civil Service
Commission rules and regulations to be promulgated, by either the
President or the Commission, pertaining to the identification and
resolution of conflicts of interest. It is the overall responsibility of the
Director to monitor executive branch erdforcement of all laws related
to conflict of interest, as well as executive branch rules and regulations.
To a large degree, the initial responsibility for screening financial
disclosure statements will rest upon reviewing personnel in each
agency. However, it will be incumbent upon the Dirctor of the Office
of Government Ethics to develop rules and regulations designed to
assist agencies in identifying potential violations of applicable stat-
utes. These rules and regulations are to be developed with the advice
and assistance of the Attorney General. In addition, the Director of
tho Office of Government Ethics, in consultation with the Attorney
General, must develop uniform procedures to be followed for the ap-
propriate resolution of any actual or apparent conflicts of interest,
meluding divestiture, disqualification from decisions the outcome of
which would benefit an employee financially, and in appropriate cases,
referral of violations to the Justice Department for prosecution. In
performing his responsibility under this paragraph, the Director must
develop procedures whereby the inadvertent or technical mistake made
by an individual can be resolved through a civil action.

Paragraph (3) of section 402 (b) states that the Director of the
Office of Government Tthics is responsible for monitoring and investi-
gating compliance by executive branch officials with the public finan-
cial disclosure requirements in title ITT of this statute. In addition, the
Director is responsible for overseeing the manner in which agency
officials are performing their responsibility to receive and review fi-
ll&glc,ja]. disclosure reports and make such reports available to the
public.

. Paragraph (4) of section 402(b) states that the Director is respons-

ible for establishing a system whereby each financial disclosure state-
ment required to be filed whether public or confidential, is promptly
roviewed by the appropriate person within an executive branch
agency. The Dirvector must establish procedures whereby reviewing offi-
cials sign and date each financial disclosare statement to indicate that,
it has been veviewed, and note whether a conflict exists and what acs
tion has been taken to eliminate conflicts which ave discovered. The
procedures which ave established under this paragraph must provide -
for review of each public financial disclosure report filed under title
IIT of this statute within 45 days of the date on which the report is
filed. In addition, the provisions of this paragraph requiring a system
whereby there is a prompt review of financial disclosure statements
filed also applies to confidential statements filed under any other
authority.
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Paragraph (5) requires the Director of the Office of Government
Ethics to conduct random audits of financial disclosure statements to
determine whether such statements are complete and accurate. In
conducting these audits, the Director must comply with the procedures
for audits set forth in section 306 of title IIL, Of course, in appro-
priate cases, the Director can fulfill this responsibility by causing
others, such as an independent auditing firm under contract, to con-
duct certain of the audits.

Parvagraph (6) requires that the Director of the Office conduct a
random annual review of at least five percent of the public financial
disclosure statements filed pursuant to title II of this Act to deter-
mine whether the statements reveal possible violations of applicable
conflict of interest laws or regulations, This review differs from the
audit procedures outlined in paragraph (5) in that it is solely to
determine whether individuals have complied with applicable laws
and regulations pertaining to conflicts of interest, and not to deter-
mine if the report itself is accurate. This review will be conducted in
much the same manner as the review by the ethics officer ‘within each
agency; this i1s by comparing an individual’s financial holdings and
activities with his employment responsibilities and the decisions he is
likely to make in the course of his official duties. If, during the course
of such a review, the Director discovers an actual or apparent con-
flict of intercst, he is directed to recommend appropriate administra-
tive action to the agency. This action could include divestiture or dis-
qualification from participation in decisions wheh would affect one’s
financal interests ov those of a spouse or dependent. However, in the
case of a more serious violation, the Director might recommend ad-
ministrative action, up to and including removal from oflice, and re-
ferral to the Attorney General for prosecution.

Paragraph (7) requires that the Director monitor and investigate
individual and agency compliance with any additional financial re-
porting and internal review requircments established by law for the
executive branch. .

Paragraph (8) gives the Director responsibility for interpreting
rules and regnlations issued by the President or the Commission gov-
erning conflicts of interest and ethical problems and the filing of finan-
cial statements. Such interpretations can take the form of interpretive
rulings, advisory opinions or any other device the Director finds ap-
propriate. However, it is especially important that the inevitable pro-
cess of interpreting title ITI of this Act or other laws, rules and reg-
nlations be done in a way that encourages citizen participation and
leads to uniformity of interpretation of these laws and regulations
throughout the exccutive branch, where appropriate.

Paragraph (9) states that the Director will consult, when requested,
with agency ethics counselors and other officials responsible for en-
forcement and review of conflict of interest and financial disclosure
forms in individual cases. ’ .
“ Paragraph (10) mandates the Director to establish a formal advi-
sory opinion service. This is in addition to the Director’s responsibility
to assist agency ethics counselors and to give informal advice and
advisory opinions to individuals who file their financial disclosure
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- statements with the Director. The purpose of the formal advisory
opinion service is to ensure that advisory opinions rendered by the
Director on matters of general applicability or on important matters
of first impression are handled pursuant to the special procedures set
forth in this paragraph, These advisory opinions will have substantial
impact on employees other than the individual requesting the opinion
and might involve issues of interest to many employees throughout
the executive branch and to interested private citizens.

This paragraph does not require the Director to render an advisory
opinion to any executive branch employee who requests one. Most
advisory opinions to employees will probably be rendered by agency
ethics counselors. However, when an important matter of first im-
pression or a matter of general applicability arises, the Director should
be the one to render an advisory opinion, not an agency ethics
counselor. :

‘When the Director decides that such an issue is involved, he should,
if at all possible, provide interested parties with an opportunity to
transmit written comments with respect to the request for such an
advisory opinion. This is so important since the natural tendency is
for the Director to focus on the issues raised by the party requesting
the advisory opinion, and to not be aware of other important issues
or consequences of rendering such an advisory opinion.

Finally, it is very important that advisory opinions of the kind
described in this paragraph be compiled, published and made avail-
able to agency ethics counselors and the public.

Paragraph (11) grants the Director the authority to order correc-
tive action by agencies and employces as he deems necessary. In per-
forming his responsibility to monitor compliance with the disclosure
provisions of this statute, the Director might discover that an agency
has failed to comply with this statute or related laws or regulations
governing standards of conduct. In such cases the Director is em-
powered to order an agency to comply with applicable regulations and
to direct the type of corrective action the agency must take. In other
cases, the Divector may discover that an employec has failed to take
a necessary action to avoid a conflict of interest, In such an instance,
the Director may order the employee to take such action and recom-
mend appropriate administrative action to the individual’s agency.

Paragraph (12) authorizes the Director to require such reports from
executive agencies as he deems necessary. In performing his responsi-
bility to review financial disclosure reports for compliance with con-
flict of interest laws and regulations, it will be necessarvy to have access
to employec job description materials and other records which may
assist in such an evalnation. Agencies must comply with this request.

Paragraph (13) requires the Director to assist the Attorney Gen-
eral in evaluating the cffectivencss of conflict of interest laws and to
recommend necessary legislative action. It is expected that the Divee-
tor will be able to draw upon the experience and expertise which he
has gained on a day-to-day basis in the enforcement of this statnte to
make appropriate recommendations to the Attorney General concern-
ing the effectiveness of existing conflict of interest and standards of
conduct laws,

Paragraph (14) requires that the Director, with the assistance of
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the Attorney General, evaluate the need for changes in Commission
and agency regulations governing conflicts of interest and ethical
problems. The purposc of this paragraph is to make these rules and
regulations, to the greatest extent practicable, consistent with, and an
cffective supplement to, conflict of interest laws. Among the problems
discovered by the GAO with the existing system of executive branch
enforcement of conflict of interest regulations is that statutory re-
strictions on conduet which have been mcorporated into agency char-
ters have never been incorporated into agency regulations and, there-
fore, employces have unknowlingly violated such statutes.

Paragraph (15) requires the Director of the Oflice of Government
Tathics to cooperate with the Attorney General in developing an effec-
tive system for reporting allegations of violations of conflict of interest
laws to the Attorney Geneval. Under section 535 of title 28 of the
United States Code, any information, allegation, or complaint re-
ceived in a department or agency relating to vielations of standards
of conduct law which are detailed in title 18 must be reported to the
Attorney General by the agency head. Tt is the responsibility of the
Director to cooperate with the Attorney General in the development of
such a referrval system,

Paragraph (16) requires that the Director provide information on
and promote understanding of ethical standards in the executive agen-
cies. It is anticipated that under this section the Director wil) conduct
an ongoing program to inform executive branch employees of the re-
quirements of the law and of regulations governing their conduct and
establish procedures to promptly notify employees of any changes
in such laws and regulations. The fact that such an informational
program has been lacking in the past has been well documented. While
1t is possible that the Director might delegate responsibility for in-
forming employces of individual agencies of rule changes by their
employing agency to that agency head or cthics counselor, the Direc-
tor retains the primavy supervisory responsibility for ensuring that
adequate notice is rendered to the individual employee. In addition
procedures should be established for notifying employees individually
of rule changes and these notices must precisely explain the regulation,
its application, and the consequence of failure to comply.

Paragraph (17) requires that the Diveetor report to the Civil Serv-
ice System recommendations which shall be submitted to Congress by
February 1, 1979 as to which additional executive branch employees,
if any, should be covered by the public financial disclosure require-
ment, In addition this report should include information regavding
which executive branch officials ave required to file confidential dis-
closure statements under any executive order, rule or regulation.

The Committee chose not to define which employees below level
(*S-16 should have to file confidentinl financial disclosure statements
becanse the Administration asked that the Office of Government
Ethics first be given an opportunity to make an evaluation of the
pregent system and develop recommendations for needed changes.
However, the Committee was very concerned that a systematie evalua-
tion of this probiem be done and that the results be reported to Con-
gress so that necessary legislative action can be taken.

Paragraph (18) requires the Director to report to the Civil Service
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Commission at least annualy on the activities of the Office of Govern-
ment Ethics and the effectiveness of the executive branch system for
the prevention of conflicts of interest, The report must include the
number of financial disclosure statements audited and the findings of
such audits, as well as the findings of the reviews to be conducted unded
this section. In addition, it is anticipated that the Divector will report
on his performance of the responsibilities given him under this title.
"This report, together with suggested changes or additions to applicable
laws, must, be submitted to the President and the Congress. :
Section 402 (¢) vequives that, in the development of policies, rules,
regnlations, procedures, and forms, the Divector consult, as he feels
approprinte, with the executive agencies affected and the Attorney
General.
: SECLION +403~~ADMINISPRATIVE PROVISIONS

Section 403 establishes certain administrative provisions. Para-
graph (1) of subsection (a) provides that, upon request of the Direc-
tor of the Oftice of Government Ethics, each executive agency is di-
rected to make its services, personnel, and facilities available to the
Divector to the greatest extent practicable for the performance of func-
tions undev this title. Paragraph (2) provides that, except when pro-
hibited by law, each executive agency shall furnish to the Director
all information and records in its possession which the Director may
determine necessary for the performance of his duties. In conducting
the reviews and audits vequaved under Title ITI, and in performing
his responsibilities which ave enumerated in section 402, including
those of monitoring and investigating compliance of agencies and in-
dividuals with the provisions of this statute or other applicable laws
and regulations, the Director will vequire the assistance of agency per-
sonnel, services and facilities. For instance, when anditing a financial
disclosure statement filed by an individual agency employee, he may
wish to use an office within that agency. He will need access to the
financial disclosure statements filed by agency employees. In addition,
for purposes of performing his vesponsibilities, he will require access
to relevant files and vecords of agency ethics counselors and other
agency materials, information, and documentation necessary to moni-
tor compliance with this statute and related conflict of intervest laws
and vegulations.

Subsection (b) of section 403 amends section 5316 of title 5, United
States Code, by adding at the end the following: “(141) Director,
Office of Government Kthics, Clivil Sevrvice Commission.”

SECIION 404—AUTHORIZATION OF APPROPRIATIONS
Section 404 anthorizes to be appropriated to cavry out the provi-

sions of this title $3 million for fiseal year 1978, and $3 million for
each of the fiscal years 1979, 1980, 1981, and 1982.

SECTION 4.05~SEPARABILTLY

Section 405 provides that if any part of this title is held invalid,
the remainder of the title shall not be affected. It also provides that if
any provision of this title, or the application of any provisions to




151

any person ov circumstance, is held invalid, the provisions of other
parts and their applicability to any other persons or circumstances
shall not, be affected.

Title V is a revision of 18 USC 207, the major federal statute con-
cerning restrictions on post-service activities by former officers and
employees of Executive Branch departments and agencies. T'he statute
as proposed contains four major subsections.

SUBSECTIONS (a), (b) AND (¢)—COVERAGE

The provisions of subsections (a) and (b) apply to all officers and
employces of any department or agency within the Executive Branch
or the District of Columbia government, including any independent
ugenoy.) Special government employces are included in subsection (&)
and (b).

On( the other hand, subsection (c¢) applies only to top-level officials
in the departments and agencies and eacludes special government em-
ployees. It indicates the various grades and levels of officials who are
mntended to be included within this restriction. In addition, the di-
rector of the Office of Government Tthics of the Civil Service Com-
mission is charged with the responsibility of determining what com-
pavable positions under other authority ought to be included under
subsection (c). Examples of those intended to be included within that
reference are: classes 1 and 2 on the schedule for foreign service
officers, foreign service reserve, and foreign service information officers
established under 22 USC 868; grade 13 or above on the Foreign
Compensation Schedule; the section 4108 schedule for those at director
grade in the Physician and Dentist Schedule established for the Vet-
crans Administration under 38 USC 4107 ; SM Levels 8~12 established
by the Tennessce Valley Authority pursuant to 16 USC 8316; and
level 34 or above for the officers and employees of the U.S. Postal
Service.

Oflicers and employees of the Legislative and Judicial Branch of
the (Government are not covered by this Citle.

SUDBSECTION (a)—LIFETIME BAN ON CERTAIN MATTERS

Subsection (a) permanently bars a former officer or employee from
acting on matters in which he was personally and substantially in-
volved at any time during his government service. The participation
must be personal and substantial, and may occur through decision,
approval, disapproval, recommendation, the rendering of advice, or
investigation of that particular matter while so employed as a govern-
ment officer o1 employee. On those matters, the former official cannot
aid, assist or consult anyone other than the United States in connec-
tion with a department, agency or court proceeding in which the gov-
ernment is a party of has a dirvect and substantial interest. Under
this subsection, a former oflicial may not be involved, either formally
or informally, in such prohibited matters after leaving government
office. However, subsection (a) only concerns particular matters in-
volving specific parties. As such, it has no application to gencral rule-
making, formulation of general policy or standards, other similar
administrative matters, and legislative activities—none of which typi-
cally involve specific parties.
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A former official may therefore appear before his own agency on be-
half of a private client on, for instance, a new matter brought pursu-
ant to an agency rule even though he participated in the promulgation
of that rule. A former official is also a%lowed to appear before Congres-
sional committees and give testimony even on particular matters in-
volving specific parties in which he participated personally and sub-
stantially while in office. In addition to subsequent practice by a lawyer
on behalf of clients, subsection (a) is intended to include consultants
and expert witnesses, and self-representation.

SUBSECTION (b)—A. 2-¥YEAR BAN TOR CERTAIN MATTERS

_ Subsection (b) provides that, for a period of two years after leav-
ing office, a former official cannot, become involved in any matter that
was under his official responsibility during his final year of service
with that particular department or agency. The term “official responsi-
bility” is defined by 18 USC 202 (b) to mean: “the direct administra-
tive or operating authority, whether intermediate ov final, and either
exercisable alone or with others, and either personally or through sub-
ordinates, to approve, disapprove, ov otherwise divect Government ac-
tion”. It includes only those matters under the fornier officer’s or em-
ployee’s official responsibility during his final twelve months of service
with that agency or department.

Matters that occur and conclude prior to that time arve excluded. On
prohibited matters, the former official cannot appear hefore, or have
any contact with, any court, department, or agency. It should be noted
that, subsection (b) (2) requires that oral or wriften communications
must be made with the intent to influence that proceeding, but subsec-
tion (¢) (1) on appearance and attendance has no such intent requive-
ment. It does include both formal and informal appearances. How-
ever, unlike subsection (a), the former official is permitted to aid,
assist and consult on those matters provided that he makes no contact
of any sort with any court, department or agency considering that
matter. Subsection (b) only concerns particular matters involving spe-
cific parties. As such, 1t has no application to general rule-making, for-
mulation of general policy or standards, other similar administrative
matters, and legislative activities-——none of which typically involve
specific parties. A. former official may therefore appear before Con-
gressional Committces and give testimony, even on particnlar matters
mvolving specific parties which weve under his official responsibility
while in office. In addition to subsequent. practice by a lawyer on behalt
of private clients, subsection (b) isintended to include consultants and
expect witnesses, and self-vepresentation.

SUBSECTION (c): 1 YEAR “NO CONMACT BAN ON ALL MATTERS BEFORE
CERTAIN DEPARTMENTS AND AGENCIES

Subsection (c¢) provides that, for a period of one year, a former top-
level officer or employee cannot appear before, or have any contact
with, his former department or agency on matters of business. That
contact only includes matters actually pending before the official’s
former department or agency. It should be noted that subsection (c)
(2) requires that oral ov written communications must be made with
the intent to influence that proceeding, but subsection (c) (1) on ap-
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pearance and attendance has no such intent requirement. But some de-
gree of contact is required, and therefore the former official is free to
aid and assist and consult on matters covered by subsection (c¢), as
long as there is no dirvect contact. (Provided there is no violation of
207 (a) as we propose to amend it. It does not, however, apply to leg-
islative activities and the former official is allowed to appear before
Congress and testify on matters on which he could not contact his for-
mer department or agency. Special government employces are ex-
cluded from this subsection. In addition to subsequent legal
practice, 207 (¢) also includes consultants and expert witnesses, and
sclf-representation.

In several important regards, subsection (3) differs from the two
preceding subsections. First, unlike subsections (a) and (b), the re-
striction applies regavdless of the degree of association the former
official had with a particular matter. Second, it covers all matters—in-
cluding general rulemaking and formulations of gencral standards—
that are pending before the department or agency for one year after
the official leaves office. Third, unlike the prior subsections (that apply
only to cases considercd during agency service), this subsection in-
cludes new matters that arose after the official left the department or
ngency. Fourth, subsections (a) and (b) bar participation in any
agency, department or court proceeding where the prohibited matter is
considered; but subsection (c) bars contact only with the agency ov
department where the former official was employed. Finally, there are
important limitations in the range of officials covered by subsection
(¢) : special government, employees ave excluded from coverage, and
only those persons holding top-level positions in the departments and
agencies ure subject to this prohibition.

The contact must be on a matter of business. Casual, social com-
munication, such as “cocktail party” conversation, is not included
unless it relates to a pending matter of business. Also while we do pro-
pose to prchibit contacts made by @ former official, subsection (c) is
not; intended to apply when, upon the initiation of the department or
agency, the former official is consulted for his technical or other special
expertise. Also the provision does not apply during any part of that
year that the former official is employed by the United States.

Subscction (c) further excludes contacts concerning matters of a
personal and individual nature, such as personal income taxes and pen-
sion benefits. That form of self-representation is reasonable and to be
expected. Toillustrate this point further: a former staff person at the
Internal Revenue Serviee would not be prohibited from filing his tax
return ov from contesting a tax determination made in his case or
from taking any intra-agency appeals pursuant to that decision. Con-
ceivably there also may be matters relating to the former offgfal’s em-
ployment at an agency, such as pension rights, which woulc require
some agency contact within a year of leaving sevvice.

All of those matters are obviously of a very personal and individual
nature. They present no problem under subscetion (c), which is di-
rected at unfair influence being exerted by a former official with the
persons with whom he had worked.

On the other hand, we do not exclude self-representation altogether
from subsection (c). There are situations where such actions may be
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objectionable. For example, within twelve months of his departure, a
former official could not establish a business and then apply to his
former agency for a funding grant; nov could a former commissioner
apply, on his own behalf, for a license from his former agency within
ayear of his departure from office.

The final feature of subsection (¢) concerns the treatment, for the
purposes of the one year “no contact” ban, of former officials of agen-
cies or major burcans that ave located within departments. Where
warranted, subsection (¢) authorvizes the divector of the Office of Gov-
ernment Iithics to limit the scope of that prohibition to particular
statutory departmental agency or burveau, thereby allowing the former
official to have contact. with the remainder of the department. Tn ovder
to issue that rule, the director must find that the statutory agency or
bureau exercises functions that ave distinet and separate from those
of the rest of the department.

That determination can be made only in the case of stabutory agen-
cies and bureaus within depavtments; it has no application to the sub-
units of agencies. For example for the purposes of subseetion (¢), the
Internal Revenue Service exercises functions that arve distinet and
separate from those of other segments of the Department of the Treas-
ury; the same is true of the Food and Drug Administration and the
Department of Health, Education and Weltare. To cite another ex-
ample, we would also include the Federal Aviation Administration and
the Department, of Transportation. It mevits emphasis that such ex-
ceptions are to be made only in those kinds of exceptional and clear
cases, where an agency—exercising wholly separate and distinet func-
tions—happens to be contained within a. department,

We believe, however, that.the present complexity and size of Kxecu-
tive departments require occasional separvate treatment of cervtain de-
partmental agencies and burenus. I't would be patently unfaiv in some
cases {o apply the one year “no contact® prohibition to certain em-
ployees for the purpose of an entire department—when in reality the
agency in which he worked was separate and distinct from the larger
entity. Again it is useful to restate the principal objective of subsec-
tion (c) : it is addressed to the problem of unfair or undue influence by
former officials over their former collengues and subordinates. As such,
no valid purpose is served by making the subsection (e) restriction de-
partment-wide for a former official who worked in & wholly distinet
and separate departmental bureau. In those instances, there is little
or no potential of nndue influence over officials in other units.

It should be noted, however, that the limitation of the scope of 207
(c) cannot be extended to those officers and amnployees of the depart-
ment whose official responsibility included supervision of that de port-
mental agency or burcau. The objective of subscetion (¢) requires that
those officials be harred from contact with that sub-unit for a period
of one year.

SUBSECTIONS (a), (b) AND (¢): CRIMINAL AND ADMINISTRATIVE SANCITIONS

Title V rvestates the cirminal sanctions contained at present in 18
USGC 207: upon conviction, a defendant may be fined not more than
$10,000 or imprisoned for not more than two years, or both. In addi-
tion, Title V establishes o new administrative disci plinary remedy for
violations of the statute. The provision states that the head of & de-




1551

partment; or agency may determine violations of subsection (a) or (b)
or (¢) by former ofticers and employees, "That determination, however,
may be made only after proper notice and opportunity for a hearing;
it is our intention that constitutional requirements of due process be
observed in that process. Once it is determined that a violation occured,
the head of the agency ov department in which the former official
served may prohibit that individual from making any appearance or
attendance before that department or agency for a period not to ex-
ceed five years. Other appropriate disciplinavy action, such as issu-
ance of & formal veprimand may also be taken. The departments and
agencies should promptly establish effective internal procedures to
implement this disciplinary remedy. It is hoped that the Oflice of
Government Ithics of the Civil Service Commission will provide as-
sistance and guidelines on appropriate procedures to the yarvious de-
partnientsand ageneies on this matter.

SUBSECTIONS (a), (b) AND (c) : WAIVER PROVISION

All of the prohibitions contained in subsections (a), (b) and (c¢)
may be waived—but the waiver provision contained in 18 USC 207 has
been left purposefully navrow. It provides that a former official may
be exempted fromn any or all of restrictions if : he or she has “outstand-
ing scientific or technological qualifications”, and if the exemption is
i conneetion with a particular matter in a “scientific or technological
field.” The department or agency head, upon determining that the “na-
tional intevest” would be served by an exemption, must certify to that
effect in writing, and the certification subsequently published in the
Federal Register. It is our opinion that this waiver provision will be
used in the future, as it has been in the past, only in exceptional cases.

SUBSECILION (d) : PARTNERS OF CURRENT OFFICER AND EMPLOYRES OF THE
KXECUTLIVE BRANCH

Subscction (d) is unchanged in substance from the present law.
However the Committee, on the recommendation of the Department
of Justice, did delete from Title V the concluding paragraph presently
contained in 18 USC 207. That paragraph states t}mt partners of pres-
ent and former officers and employees of the Executive Branch shall
be subject to the provisions of 18 USC 203, 205 and 207 only as ex-
pressly provided in what is proposed to be 207 (d). Since only 207(d)
makes any veference to partners, it was the opinion of the Department
of Justice that the concluding paragraph was unnecessary.

VI, Ciancres ix Exrsrine Law

In compliance with subsection 4 of Rule XXIX of the Standing
Rules of the Senate, changes in. existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted
15 enclosed in black brackets, new matter is printed in italic, and
existing law in which no change is proposed shown in Roman) :

Crarrer 4 or Trree 2, Uxrrep Stares Copr

[§ 118 Actions against officers for official acts.
[In any action brought against any persen for or on account of
anything done by him while an officer of either House of Congress 1n



156

the discharge of hig official duty, in executing any order of such
House, the United States attorney for the distriet within which the
action is brought, on being thereto requested by the ofticer sued, shall
enter an appearance in behalf of such ofticer; and all provisions of the
eighth scction of the Act of July 28, 1866, entitled “An Act to pro-
tect the revenue, and for other purposes”, and also all provisions of
the sections of former Acts thevein referred to, so far as the same
velate to the removal of suits, the withholding of executions, and the
paying of judgments against revenue or other officers of the United
States, shall become applicable to such action and to all proceedings
and matters whatsoever connected therewith, and the defense of such
action shall henceforth be conducted under the supervision and direc-
tion of the Attorney General.] B

Crravrer 33 ov Trenk 5, Ustesp Srares Copn

§ 5315 Positions at Level 111
sk ES sk 0 s s sl

(114) Divector, Office of Government Crimes, Department of Justice.
* * g * e 0 i
§9316 Positions at Level IV.
* * % £ £ % W
(141) Divector, Office of Government FEthics, Ciwil Service Com-
MASSLON.
* * * s e LS *

Cuarrer 11 or Trree 18, UNitep Srares Coon

[§ 270. Disqualification of former officers and employees in mat-
~ ters connected with former duties or official responsi-
bilities; disqualification of partners.

L(a) Whoever, having been an oflicer or employee of the executive
branch of the United States Government, of any independent agency
of the United States, or of the District of Columbia, including a spe-
cinl Government employee, after his employment has ceased, know-
ingly acts as agent or attorney for amyonc other than the United
States in connection with any judicial or other proceeding, applica-
tion, request for a vuling or other determination, centract, claim, con-
troversy, charge, accusation, arrest, or other particular matter involv-
ing a specific party or parties in which the United States is a party
or has a direct and substantial intevest and in which he participated
personally and substantially as an officer or employee, through deci-
sion, approval, disapproval, recommendation, the rendering of advice,
investigation, or otherwise, while so employed, or ‘ .

L (b) Whoever, having been so employed, within one year after his
employment has ceased, appears personally before any court or de-
partment or agency of the Government as agent, or attorney for, any-
one other than the United States in connection with any procecding,
application, request for a ruling or other determination, contract,
claim, controversy, charge, accusation, avrest, or other particular mat-
ter involving a specific party or parties in which the United States is
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a party or dirvectly and substantinlly interested, and which was under
his ofticial vesponsibility as an ofliccr or employee of the Government
ab any time within a period of one year prior to the termination of
such responsibility—

[Shall be fined not more than $10,000 or imprisoned for not more
than two years, or both : Provided, 'That nothing in subsection (a) or
(b) prevents a former officer or employee, including a former special
Government, employee, with outstanding scientific or technological
qualifications from uacting as attorney or agent or appearing person-
ally in connecetion with a particular matter in a scientific or techno-
logical field if the head of the department or agency concerned with
the matter shall make a cevtification in writing, published in the Fed-
eral Register, that the national interest would he served by such action
or appearance by the former ofticer or employee.

[(c) Whoever, being a partner of an officer or employce of the
executive branch of the United States Government, of any independ-
ent agency of the United States, or of the District of Columbia, includ-
ing a special Government employee, acts as agent or attorney for any-
one other than the United States, in connection with any judicial ov
other procecding, application, request for o ruling or other determina-
tion, contract, claim, controversy, charge, accusation. avrest, or other
particular matter in which the United States is a party or has n diveet
and substantial interest and in which such officer or employee of the
Government or special Governinent employee. participates or has
participated personally and substantially as a Government employec
t.hroug}l decision, approval, disapproval, recommendation, the render-
ing of advice, investigation or otherwise, o1 which is the subject of his
oflicial responsibility—

[Shall be fined not. more than $5,000, or imprisoned not more than
one year, or both.

LA pavtner of a present or former ofticer orr employee of the exccu-
tive branch of the United States Government, of any independent
agency of the United States, or of the District of Columbin or of a
present or former special Government employee shall as such be subject
to the provisions of sections 203, 205, and 207 of this title only as ex-
pressly provided in subsection (c¢) of this section.]

Cuarrer 32 or Trrur 89, Uxveen Svares Conr

§ 8210 Franked mail transmitted by the Vice President, Members
of Congress, and congressional officials
* A #* * * & &

(b) (1) The Vice President, each Member of or Member-elect to
Congress, the Secretary of the Senate, the Sergeant at Arms of the
Senate, cach of the clected officers of the House of Representatives
(other than a Member of the House), [and the Legislative Counsels
of the House of Representatives and the Senate] the Legislative Coun-
sels of the Ilouse of Representatives and the Senate, and the Congres-
sional Legal Gounsel, may send, as franked mail, matter relating to
their official business, activities, and duties, as intended by Congress
to be mailable as franked mail under subsection (a) (2) and (3) of
this section.

89-724 0 - 77 - 11
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(2) If a vacancy occurs in the Office of the Secretary of the Senate,
the Sergeant at Arms of the Senate, art elected officer of the House of
Representatives (other than a Member of the House), [or the Legisla-
tive Counsel of the House of Representatives ov the Senate] the
Legislative Counsel of the House of Representatives or the Senate, or
the Congressional Legal Counsel, any authorized person may exercise
the franking privilege in the ofticer’s name during the period of the
vacancy.

* * L * * L *
§ 3216 Reimbursement for franked mailings
(a) The cquivalent of—

(1) postage on, and fees and charges in connection ‘with, mail mat-
ter sent through the mails—

(A) under the franking privilege (other than under section
3219 of this title), by the Vice President, Mcembers of and
Members-clect to Congress, the Secretary of the Senate, the Ser-
geant at Arms of the Senate, each of the elected officers of the
House of Representatives (other than a Member of the House),
[and the Legislative Counsels of the House of Representatives
and the Senate] the Legislative Counsels of the House of Repre-
smgzt?'mes and the Senate, and the Congressional Legal Counsel;
an

(B) by the surviving spouse of a Member of Congress under
section 3218 of this title; .

(2) those portions of fees and charges to be paid for handling and
delivery by the Postal Service of Mailgrams considered as franked
mail under section 3219 of this title;
shall be paid by a lump-sum appropriation to the legislative branch
for that purpose and then paid to the Postal Service as postal revenue,
Except as to Mailgrams and except as provided by sections 733 and
907 of title 44, envelopes, wrappers, cards, or labels used to transmit
franked mail shal bear, in the upper right-hand corner, the sender’s
signature, or a facsimile thereof.

* ® * * * " *

§ 3219 Mailgrams

Any mailgram sent by the Vice President, a Member of or Member-
elect to Congress, the Secretary of the Senate, the Sargeant at Arms
of the Scnate, an elected officer of the House of Representatives (other
than a Member of the House), [or the Legislative Counsel of the
House of Representatives ov the Senate] the Legislative Counsel of
the House of Representatives or the Senate, or the Qongressional Legal
Counsel, and then delivered by the Postal Service, shall be considered
as franked mail, subject to section 3216(a) (2) of this title, if such
Mailgram contains matter of the kind authorized to be sent by that
official as franked mail under section 3210 of this title.

“§ 207. Disqualification of former officers and employees; disquali-
fication of partners of current officers and employees

“(a) Whoever, having been an officer or employee of the executive
branch of the United States Government, of any independent agency
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of the United States, or of the District of Columbia, including
special Government employee, after his employment has ceased, know-
ingly aids, assists, or represents any one other than the United States,
in conneotion with any judicial or other proceeding, application, re-
quest for a ruling or other determination, contract, claim, contro-
versy, charge, accusation, arrest, o1 other particular matter involv-
ing @ specific party or parties in which the United States or the
District of Columbia is a party or has « divect and substantial in-
tevest and in which he participated personally and substantially as
an officer o employee through decision, approval, disapproval, rec-
ommendation, the rendering of advice, investigation, or otherwise,
while s0 employed, or

“(0) Whoever, having been so employed, within two years after
his employment has ceased, knowingly—

(1) acts as agent or attorney for or otherwise represents any-
one other than the United States in any formal or informal
appearance before, or

“(2) makes wny written or oral communication on behalf of
anyone other than the United States toy and with the intent to
influence the action of,

any court or department or ageney, or nny officer or employce thaveof,
in connection with. any judicial or other proceeding, application, re-
quest for «ruling or other determination, contract, claim, controversy,
charge, acousation, arrest, or other particular matter involving a
specifie pavty or parties in which the United States or the District of
‘olumbia is @ party or has a direct and substantial interest and which
was under his official responsibility as an officer or employee within a
peviod. of one year prior to the termination of such responsibility, or,
“(e) Whoever, other than a special Government employee, having
been so employed—— ‘

“(2) at a rate of pay specified in subohupter 1T of chapter 63
of title 5, United States Code, or a comparable or greater pay
rate under another authority,; or '

“(it) in a position clussified at F8=16, GS=17?, or (*S-18 of the
General Sehedule preseribed by section 5332 to title 6, United
States Code; in « position classified at Q-7 oy abore under section
1009 of title 37, United States Codey or tn a comparable executive
branch position under another authority, as defined by the Diree-
tor of the Office of Government E'thics, Givil Service Commission,

within one year after his employment with the depariment or agency
has ccased, knowingly—

“ (1) makes any appearance or attendance before, or

“(2) makes any writter or oral communication to, and with the

~ intent to influence the action of,

the department or ageney inawchick he served, or any officer or employee
thereof, if such appearance or communication relates to any particular
matter which is pending before such depwriment or agency » Provided,
That, the prohibition of this subscetion shall not apply to appear-
unees or communication by the former officer or mn,p/o;z/ec coOnCOPIINg
matters of « personal and. individual nature, such as personal income
tages or pension benefits; Provided further, T'hat, for the purposes of
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this subsection, whenever the Director of the Office of Government
Ethics of the Civil Service Commission determines that a separate
statutory agency or bureaw within a department emercises functions
which are distinet and separate from the remaining functions of the
department, the Director shall by rule designate such agency or bu-
reau, as o separate ‘department or agency’, ewcept that this shall not
apply to former officers and employees of the department whose offi-
cial responsibilities included supervision of said agency or bureau—

“Shall be fined not more than $10,000 or imprisoned for not more
than two years, or both. In addition, if the head of the department
or agency in which the former officer or employee served finds, after
notice and opportunity for a hearing, that said former officer or em-
ployee violated subsection (a), (b), or (¢) of this section, he may pro-
hibit that person from making any appearance or attendance before
that department or agency for a period not to exceed five years, or may
take other appropriate disciplinary action: Provided, 1'hat nothing
in subsection (a), (b), or (¢) prevents a former officer or employee,
including o former special Government employee, with outstanding
seientific or technological qualifications from making any appearance,
attendance, or written or oral commumication in connection with @
particular mattes i a scientific or technological field if the head of
the department or agency concerned with the matter shall make a cer-
tification in writing , published in the Federal Register, that the na-
tional interest would be served by such dction or appearance by the
former officer or employee.

“(d) Whoever, being a partner of an officer or employee of the ex-
ecutive branch of the United States Government, of any independent
agency of the United States or of the District of Columbia, including
& special Glovernment employee, acts as agent or attorney for anyone
other than the United States before and department, agency, court,
court-martial, or eny cwil, military, or nawal commnission, of the
United States or of the District of Columbia, or any officer or em-
ployee thereof, wn conmection with any judicial or other proceeding,
application, request for a ruling or other determination, contract,
claim, controversy, charge, accusation, arrest or other particular mat-
ter in which the United States is a party or has a direct and substan-
tigl interest and in which such officer or employee of the Government
or special Government employee participates or has participated per-
sonally and substantially as a Government employee through decision,
approval, disapproval, recommendation, the rendering of advice, in-
westigation, or otherwise, or which is the subject of his official
responsibility—

“Shall be fined not more than $56,000, or imprisoned for not more
than one year, or both.”.

VII. Rouicann Vores 1x CodMMITTEE

-In compliance with section 133 of the Legislative Reorganization
Act of 1946, as amended, the rollcall votes taken during committee
consideration of this legislation are as follows:
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Vote on Amendment to rvequive the full disclosure of the financial
intevrests of spouses and dependents, and to eliminate the requirement
that an individual must report only those items of which he has
knowledge: Adopted ; 7 yeas—4 nays,

Yeas (7) Navs (4)
Eagleton Metcalf
Chiles Ribicoff
Glenn Javits
Sasser Stevens
Percy

Mathias

Heinz

Final Passage: Ordered reported; 11 yeas—O0 nays.
Yras (11) Navs (0)
Metcalf
Eagleton
Chiles
Glenn
Sasser
Ribicoft
Percy
Javits
Stevens
Mathias
Heinz
(Proxy)

Muskie
Danforth

WVIII. Estriarared Cosrs

In accordance with section 252(¢) of the Legislative Reorganization
Act of 1970 (Public Law 91-510), the Committee estimates that the
costs of implementation of S. 495 would be as follows:

TITLE 1

There should be no additional cost as a result of the creation of an
Office of Government Crimes in the Department of Justice to replace
the existing Public Integrity Section. IHowever, the Congressional
Budget Office estimates that the creation of this Oftice will cost an
additional $200,000 a year.

It is impossible to estimate the cost which will be incurred as a
result of the appointment of temporary special prosecutors because
the frequency of such appointments cannot be determined in advance.
However, most, if not all, of the cost involved in the appointment
of a special prosecutor is offset by the savings realized by the Depart-
ment of Justice because the investigation in question does not have
to be conducted by the Department, as would be the case if a special
prosecutor were not appointed.
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TITLE II

The Office of Congressional Legal Counsel will require the follow-
ing expenditures:

Fiscal year:
278 oo ——————— $500, 000
1079 —__ e e e e e e e b 530, 0O
1980 ____. et e e e e e o et o s e 560, 600
1981 o - e 590, 000
2082 e e ——— 620, 000

TITLE III

The implementation of title III, other than the andits of executive
branch disclosure reports provided for in the cost estimate for title IV
of this legislation, will cost no more than $100,000 each year.

TITLE IV

The cost of implementing Title IV, assuming the full authorization
level is appropriated each year, will be $3 million a year for cach of
fiscal years 1978, 1979, 1980, 1981, and 1982,

TITLE V

No cost is associated with this title,

The cost estimate for S. 555, prepared by the Congressional Budget
Office pursuant to Section 403 of the Congressional Budget Act of
1974, is reprinted below in its entirety.

ConcressioNnAL Bupeer Orrice—CosT EsTIMATE

Max 16,1977,

1. Bill No.: 8. 555.

2. Bill title: Public Official Integrity Act of 1977.

3. Bill status: As ordered reported by Senate Committee on Gov-
ernmental Affairvs, May 12, 1977,

4. Purpose of bill: The bill has five major provisions: Title I es-
tablishes procedures for the court appointment of a temporary special
prosecutor and provides for the creation of an Office of Government
Crimes within the Department of Justice; Title IT establishes the
Office of Congressional Legal Gounsel; Title ITI requires certain of-
ficers and employees of the federal government to file financial dis-
closure statements to specified supervising ethics offices; Title IV
creates the Office of Government Ethics in the Civil Service Commis-
sion and authorizes appropriations of $3 million for each fiscal year
beginning in fiscal year 1978 and ending in fiscal year 1982; and Title
V defines restrictions on post-service activities by former federal of-
ficials. The bill authorizes the appropriation of such sums as are neces-
sary to carry out various provisions of the bill.

5. Cost Estimate:
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[In millions of dollars fiscal years)

1978 1979 1980 1981 1982

Authorization level Qtitle IV)_..__._..._....._..... 3.0 3.0 3.0 3.0 3.0

Estimated costs: Title | (function 750) . W2 ¥ .2 .2 2

i, S B S B R
itle unction e R . . . . R

Title 1V (function 800).... - 2.7 3.0 3.0 3.0 3.0

Total Cost. o oo e e c e e L5 3.8 3.9 3.9 3.9

6. Basis for estimate: Title I. Because the Justice Department cur-
rently has resources to pursue criminal allegations of federal em-
ployces, it is assumed that the new Office of Government Crimes would
require only marginal additional staft support. This estimate assumes
that six executive and clerical positions would be created. The re-
maining administrative and professional support would be performed
by the existing Public Integrity Section of the Department of Justice.

The; costs of appointing a temporary special prosecutor are not in-
cluded in this estimate because the frequency of such appointments
cannot be determined at this time.

Title IT. The estimate for the Office of Congressional Legal Counsel
assumes an initial staff consisting of a congressional legal counsel, «
deputy counsel, nine assistant legal counsels, two paralegal aids, and
clerical supporit.

Title III. The majority of costs associated with the financial dis-
closure reporting and audit requirements contained in this title will
be absorbed by the new Office of Government Ithics authorized under
Title IV. However, the ethics offices of the Senate and the House will
incur some administrative costs related to the collection and monitor-
ing of reports. For the purpeses of this estimate, it is assumed that an
average of 1,500 reports will be filed with both the Senate and House
cthics offices each year, and that one staft person at a salary of $16,800
will be required in each office to handie the workload. It is further
assumed that the existing financial reporting mechanism of the Judi-
cial Conference of the United States will accommodate the adminis-
trative costs associated with the filing of reports under the judicial
branch. If 25 of the approximately 750 judicial reports are audited
each year, at an estimated cost of $400 per audit, an additional $10,000
could be incurred by the Judicial Conference. This estimate also as-
sumes that the Comptroller General will audit an average of 125 re-
ports per year filed with the Senate and House ethics offices, for a
total cost of $50,000 per year.

Title IV, This estimate assumes that the full authorization level will
be appropriated each year and that the spendout rate will be 90 perecent
in the first year and 10 percent in the subsequent, year applied to each
year.

Title V. No cost is associated with this title.

7. Estimate comparison: None.

8. Previous CBO Estimate: On June 11, 1976, an estimate was pre-
II)SE(Gid for S. 495, the Watergate Reorganization and Reform Act of

76.

"7%0 )Estiniate prepared by: Jim Manaro, Barbara Schilberg (225-
7 .
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10. Estimate Approved by : James L. Blum, Assistant Director for
Budget Analysis. :

IX. EvarvarioNn or REGULATORY, PAPERWORK, AND PRIvacY Inract

In accordance with Rule XXIX of the Standing Rules of the Sen-
ate, the following is an evaluation of the impact of this statute:

Regulatory impact

There is no foreseeable economic impact of this legislation on busi-
nesses or classes of individuals outside of the Federal Government.
Titles I and IT have no regulatory impact whatsoever.

Insofar as Title ITI sets forth requirements that certain classes of
high-ranking officers and employees of the Federal Government, (num-
bering approximately 15,000 to 20,000) prepare annual public financial
disclosure statements, there conceivably could be & minimal economic
impact on these individuals. However, since the vast majority of in-
dividuals required to report their financial interests under this statute
are already subject to existing public or confidential financial disclo-
sure requirements, it is unlikely that they will incurr any added costs
due to the requirements imposed by this legislation.

Likewise, the Committee foresees limited additional regulation as
a result of the enactment, of Title IV, establishing an Office of Govern-
ment Ethics. The Committee believes that such an office will improve
the quality and promote the simplicity and uniformity of existing
regulations, In addition, the Office will better inform employees of
these legal requirements and more vigorously enforce these require-
ments.

Title V extends the existing restrictions on post employment activi-
ties of executive branch officials, The statute is b&sicaliy self enforcing
althongh the Office of Government Ethics is authorized by regulation
to define certain terms used in the statute.

Paperwork impact

There will be limited additional paperwork generated within the
federal government as a result of enactment of this statute. To a large
degree, the committee believes that efficient implementation of the pro-
vistons of this statute will serve to keep additional paperwork to a
minimal amount. Under Title I, the Attorney General is required to
file memoranda with the special court when he receives allegations of
wrongdoing by high-level government officials and when he secks ap-
pointment of a temporary special prosecutor. The Committee feels that
the interests of the public in preserving both the integrity and impazr-
tinlity of our system of justice justifies this paperwork.

Title IIT will require the filing of financial disclosure statements by
high level government officials. ‘The actual impact of this requirement,
when considered together with the creation of an Office of Government
Ethics in Title IV, should not result in any significant increase in the
amount of paperwork currently generated. Almost all of the officials
required to file public financial disclosure reports under this title are
already subject to some sort ‘of disclosure requirement due to existing
law, rule or regulation. In the past, there has been little uniformity
in such requnirements. The Committee believes that in the executive
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branch, the uniform regulations and forms which will be prescribed
by the Office of Government Ethics might even decrease the prolifera-
tion of duplicative agency regulations and varying financial disclosure
forms currently existing.

Privacy impact

Thero is no doubt that the personal privacy of some 15,000-20,000
Federal officers and employees will be aftected by enactment of the pro-
visions of title ITI of this statute. The most substantial effect will be
upon those oflicials in the executive and judicial branches of the Fed-
cral Government, as the Senate and House of Representatives have
already imposed on their Members, officers and employees public finan-
cial disclosure requirements similar to those in this legislation.

The Committee believes that the restoration of public confidence in
the men and women who make up the Federal Government is a matter
of such importance that it justifies this invasion of privacy. The Com-
mittee has taken great carve to insure that the disclosure required is
limited to the minimum amount of information necessary to provide
the public with the information necessary to determine whether a
Grovernment official has & conflict of interest. For that reason, the Clom-
mittee decided not to require disclosure of a reperting individual’s
tax return or the disclosure of a complete net worth statement, In-
stead, it adopted a system for listing financial holdings by category
of value, rather than the exaet value of the holding.

The Committee concluded that there is no way to totally protect the
privacy interests of public ofticials and, at the sanie time, grant the
public a full accounting of those interests which could present con-
flicts of interest. Therefore, with respect to every provision in title
TIT, the Committee carefully balanced the privacy interests of the re-
porting individual and his immediate family with the legitimate pub-
lic interest in full disclosure.






Text or S. 555 As REPORTED

A hill to establish certain Federal agencies, effect certain reorgan-
izations of the Federal Government, to implement certain reforms in
the operation of the Federal Government and to preserve and promote
the integrity of public officials and institutions, and for other
purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the “Public Officials Integrity Act of 19777,

TITLE I—AMENDMENTS TO TITLE 28, UNITED STATES
CODE

Srecian, PROSECUTOR

Skc. 101, (a) Title 28 of the United States Code is amended by
inserting immediately after chapter 37 the following new chapter:

“Chapter 39.—~SPECIAL PROSECUTOR
“Sec.

“591. Applicabllity of provisions of this chapter.

“502. Application for appointment of a special prosecutor.
“598. Duties of the division of the court.

‘504, Authority and duties of a special prosecutor.

“505. Reporting and congressional oversight.

“596. Removal of a special prosecutor ; termination of oftice.
“597. Relationship with Department of Justice.

#3598, Termination of effect of chapter.

“§ 591, Applicability of provisions of this chapter

“(a) The attorney General shall conduct an investigation pursuant
to the provisions of this chapter whenever the Attorney General re-
ceives specific information that any of the persons described in sub-
section (b) of this section may have violated any Federal criminal
law other than a violation constituting a petty oftense.

“(b) 'The persons referred to in subsection (a) of this section are—

“(1) The President or Vice President.

“(2) Any individual serving in a position listed in section
5312 of title 5.

“(3) Any individual working in the Exccutive Office of the
President and compensated at & rate not less than the rate pro-
vided for level IV of the Executive Schedule urnder section 5315
of title 5.

“(4) Any individual working in the Department of Justice and
compensated at a rate not less than the rate provided for levei
III of the Exceutive Schedule under section 5314 of title 5; any
assistant attorney general involved in criminal law enforcement;
the Director of Central Intelligence; the Deputy Director of
Central Intelligence; and the Commissioner of Internal Revenue.

(167)
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“(5) Any individual who held any office or position described in
any of paragraphs (1) through (4) of tliis subsection during the
term of the President in office on the date the Attorney General
receives the information under subsection (a) (heveafter in this
subscction referred to as the ‘incumbent President’) or during the
period during which the President immedintely preceding such
incumbent President held office, if sueh preceding President was
of the same political party as the incumbent President,

“(6) A national campaign mariager or chairman of any na-
tional campign committee sceking the election or reelection of the
President.

“§ 592. Application of appointment of a special prosecutor

“(a) The Attorney General, upon receiving specific information that
any of the individualg described in section 591(h) may have viclated
any Federal criminal law other than a vielation constituting a petty
offense, shall conduct, for a period not to exceed ninety days, such
preliminary investigation of the matter as the Attorney General deems
appropriate. The Attorney General, upon notifying in writing the di-
vision of the court specified in section 593(a) (hereinafter referred to
as the ‘division of the court’) of the need for additional time to com-
plete a preliminary investigation and the reasons why additional time
1s needed, shall have thirty additional days to complete such prelimi-
nary investigation,

“(b) (1) If the Attorney General, upon completion of the prelimi-
nary investigation, finds that the matter is so unsubstantiated that no
further investigation or prosecntion is warranted, the Attorney Gen-
cral shall so notify the division of the court and the division of the
court shall have no power to appoint a special prosecutor,

(2) 'The notification by the Attorney General of the division of the
court shall be by memorandum containing a summary of the informa-
fion received and a summary of the results of any preliminary
investigation.

“(3) Such memoranduwm shall not be revealed to any individual out-
side the court or the Department of Justice without leave of the divi-
sion of the court.

“(c) (1) If the Attorney General, upon completion of the prelimi-
nary investigation, finds that the matter warrants further investiga-
tion or prosecution, or if ninety days (one hundred and twenty daysin
the case of an extension) else from the receipt of the information with-
out a determination by the Attorney General that the matter is so
unsubstantiated as to not warvant further investigation or prosecu-
tion, then the Attorney General shall apply to the division of the court
for the appointment of a special prosecutor.

“(2) Each application for the appointment of a special prosecutor
shall contain sufficient information to enable the division of the court
to select a special prosecutor and to define that special prosecutor's
prosecutorial jurisdiction.

“(3) Such application shall not be revealed to any individual out-
side the court or the. Department of Justice without Teave of the divi-
sion of the court.
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“(d) (1) T—

“(A) after the filing of & memorandum under subsection (b)
of this section, the Attorney General receives additional specific
inf{wmn tion about the matter to which such memorandum 1:05 ated;
and

“(B) the Attorney General determines, after such additional
investigation as the Atorney General deems appropriate, that such
information warrants further investigation or prosccution ;

then the Attorney Gieneral shall, not later than ninety days after re-
ceiving such additional information, apply to the division of the court
for the appoiutment of a special prosccutor.

“(2) Lach application for the appointment of a special prosecutor
shall contain sufficient information to enable the division of the court
to select a special prosecutor and to define that special prosecutor’s
prosecutorial jurisdiction,

“(3) Such application shall not be revealed to any individual outsice
the court or the Department of Justice without leave of the division
of the court.

“(o) (1) For the purpose of this section, a conflict of interest or the
appearance thereof is deemed to exist whenever the continnation of
an investigation or the outcome thereof may dirvectly and substantially
affect the pavtisan political or personal intervests of the President, the
Attorney General, or the intevests of the President's political party.

“(2) Whenever it reasonably appears that a conflict of interest, as
defined in paragraph (1), exists, with vespect to an investigation of
specific information that an individual may have violated any Federal
criminal Jaw other than a violation constituting a petty offense, the
Attorney General shall conduct a preliminary investigation as required
by subsection (a}.

“(3) (A) Tf the Attorney General, upon completion of the prelimi-
nary investigation, finds that the matter is so unsubstantiated that no
further investigation or prosecution is warranted, the Attorney Gen-
eral shall so notify the division of the court pursuant to subsection (b).

¥(B) If the Attorney General, upon completion of the preliminary
investigation, finds that the matter warrants further investigation
or prosecution or if ninety days (one hundred and twenty days in the
case of an extension) has clapsed from the time of the Attorney Gen-
eral’s finding in paragraph (2) without a determination by the At-
torney General that the matter is so unsubstantiated as not to warvant
further investigation or prosecution, then the Attorney General
shall—

“(i) apply o the division of the court for the appointment of
a special prosecutor pursuant to subsection (¢) ; or

“(i1) submit a memorandum to the division of the court setting
forth the reasons why a special prosecutor is not required under
the standard set forth in paragraph (1) of this subsection.

“(C) If the Attorney General concludes that appointment of a
special prosecutor is not required under the standard set forth in
pavagraph (1) of this subsection, the division of the court shall re-
view the information provided by the Attorney General with respect
to whether a conflict, as described in paragraph (1), exists. Upon ve-
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quest of of the division of the court, the Attorney General shall make
available to the division all documents, materialg, and memorandums
as the division finds necessary to carry out its duties under this subsec-
tion. 1f the division finds that continuing the investigation by the
Department of Justice would create a conflict of intevest, or the ap-
pearance thercof, as defined in pavagraph (1), the division shall ap-
point a special prosecutor,

“(f) Any determinations or applications required to be made under
this section by the Attorney General shall be made by the Director of
the Oflice of Government Crimes if the information ov allegations
involve the Attorney General.

“(g) 'The Attorney General's determination under subsection (c),
(1), or (c) to apply to the division of the court for the appontment of
a special prosecutor shall not be reviewable in any court,

“(h) Documents, materials, and memorandums supplied to the
court by the Department of Justice under this subscction shall not be
revealed to any individual outside the court ov the Department of
Justice without leave of the division of the court.

“8 593. Duties of the division of the court

“(a) The division of the court which is veferred to in this chapter,
and to which functions are given by this chapter, is the division estab-
lished under seetion 49 of this title.

“(b) Upon receipt of an application under subsection (c¢), (d), (e),
or (f) of section 592, the division of the court shall appoint an appro-
priate special prosecutor and shall define the jurisdiction of that spe-
cial prosecutor, The court may define such jurisdietion to extend to
related matters. A special prosecutor’s identity and prosecutorial juris-
diction shall be made public upon request of the Attorney General or
upon the determination of the division of the court that disclosure of
the identity and prosceutorial jurisdiction of such special prosecutor
would be in the best interest of justice. Tn any event the identity and
prosecutorial jurisdiction of such prosecutor shall be made public
when any indictment is veturned.

“(e) The division of the court, upon request of the Attorney Gen-
eral, may assign new matters to an existing special prosecutor or may
expand the prosecutorial jurisdiction of an existing special prosecutor
to include related matters. Such request may be incorporated in an
application for the appointment of a special prosccutor under this
chapter.

“(ad) The division of the court may not appoint as a special pros-
ecutor any person who holds or recently held any office of profit or
trust under the United States.

“§ 594. Authority and duties of a special prosecutor

“(a) Notwithstanding any other provision of law. a special pros-
ccutor appointed under this chapter shall have, with respeet to all
matters in such special prosecutor’s prosecutorial jurisdiction estab-
lished under this chapter, full power, and independent authorvity—

“(1) to conduct procecdings before grand juries and other
investigations;
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C42) to participate in court proceedings and engage in any
litigation, ‘including civil and eriminal matters, as he deems
necessary ;

“(8) to appeal any decision of a court in any case or proceed-
ing in which such special prosceutor participates in an official

capacity ;
“(4) to review all documentary evidence available from any
source ;

“(5) to determine whether to contest the assertion of any testi-

monial privilege;
_“(6) to receive appropriate national security clearances and,
if necessary, contest in court, including, where appropriate, partic-
1pation in in camera preceedings, any claim of privilege or at-
tempt; to withhold evidence on grounds of national sccurity;

“(7) to make applications to any Federal court for o grant
of immunity to any witness, consistent. with applicable statutory
requirements, or for warrants, subpenas, or other court orders,
and for purposes of sections 6003, 6004, and 6005, of title 18, a
special prosecutor may exercise the authority vested in a United
States Attorney or the Attorney General ;

“(8) to inspect, obtain, or use the original or a copy of any tax
return, in accordance with the applicable statutes and vegulafions,
and for purposes of section 6103 of title 26, and the regulations
issued thereunder, a special prosecutor may exercise the powers
vested in a United States Attorney or the Attorney General;

“(9) to initiate and conduct prosecutions in any court of com-
petent jurisdiction, frame and sign indictments, file informations,
and handle all aspects of any case in the name of the United
States; and

“(10) to excrcise all other ‘nvesti gative and prosecutovial fune-
tions and powers of the Department of Justice, the Attorney
General, and any other officer or employee of the Department of
Justice, except that the Attorney General shall exercise divection
or control as to those matters that specifically require the Attor-
ney General’s personal action under section 2516 of title 18.

“(b) A. special prosecutor appointed under this chapter shall re-
ceive compensation at a per diem rate equal to the rate of basic pay
for level IV of the Bxccutive Schedule under seetion 5315 of title 5.

“(¢) For the purposes of carrying out the duties of the office of
special prosecutor, a special prosecutor shall have power to appoint, fix
the compensation, and assign the duties of such employees as such
speeial prosecutor deems necessary (incInding investigators, attor-
neys, and part-time consultants). The positions of all such employees
ave exempted from the competitive service. No such, cmployee may be
compensated at a rate exceeding the maximum rate provided for GS-18
of the General Schedule under section 5382 of title 5.

“(d) Tt requested by a speeial prosecutor, the Department of Jus-
tice shall provide to such special prosecutor assistance which shall in-
clude full access to any records, files, or other materials relevant to
matters within his prosccutorial jurisdiction. and providing to such
special prosecutor the resources and personncl required to perform
such special prosecutor’s duties.
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“(e) A special prosecutor may ask the Attorney General or the di-
vision of the court to refer matters related to the special prosecutor’s
prosecutorial jurisdiction. A special prosecutor may accept referral of
a matter by the Attorney General, if the matter relates to o matter
within such sll)ecia.l prosecutor’s prosecutorial jurisdiction as estab-
lished by the division of the court. It such a referral is accepted, tho
special prosecutor shall notify the civision of the court. ’

“(£) 'I'o the maximum extent practicable, a special prosecutor shall
comply with the written policies of the Department of Justice respect-
ng enforcement of the criminal laws which have been promulgated
prior to the special prosecutor’s appointment.

“§ 595. Reporting and congressional oversight

_“(a) A special prosecutor appointed under this chapter may from
time to time make public, or send to the Congress, statements or re-
ports on the activities of such special prosecutor. These statements and
reports shall contain such information as that special prosecutor deems
appropriate.

“(b) (1) In addition to any reports made under subsection (a) of
this section, a special prosecutor appointed under this chapter shall, at
the concluston of such special prosecutor’s duties, submit to the division
of the court a report under this subsection.

“(2) Such report shall set forth fully and cospletely a description
of the work of the special prosecutor, including the disposition of all

rases brought, and the reasons for not prosecuting any matter within
the prosecutorial jurisdiction of such special prosecutor which was not,
prosccuted. The report shall be in suflicient detail to allow determina-
tion of whether the special prosecutor’s investigation was thoroughly
and fairly completed. '

“(3) The division of the court may release to the Congress, the pub-
lie, or to any appropriate person, without comment on the contents of
the report, such portions of a report made under this subsection as the
division deems appropriate. The division of the court shall make such
orders as are appropriate to protect the rights of any individual named
in such report and prevent undune interference with any pending pro-
seention, The division of the court may make any portion of such rve-
port available to any individual named in such veport for the purposes
of receiving, within a time limit set by the division of the court, any
comments or factual information that such individual may submit.
Such comments and factual information, in whole or in part, may, in
the discretion of such division, be included as an appendix to such
report. . . .

“(c) A special prosecutor may advise the Flouse of Representatives
of any substantial and credible information which such special prosecu-
tov receives that may constitute grounds for an impeachment of the
President, Viee President, or a justice or judge of the United States.
Nothing in this chapter or section 49 of this title shall prevent the Con-
aress or either Flouse thereof from obtaining information in the course
of an impeachment proceeding. o

“(d) A majority of majority party members or a mujority of all
nonmajority party members of the judiciary committee of cither House
of the C'ongress may request in writing that the Attorney General
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apply for the appointment, of a s;l)eciul prosecutor under section 592 (e)
of this chapter. Not later than thirty days after the receipt of such a
request, or not Iater than thirty days after the completion of the pre-
liminary investigation conducted pursuant to section 592(e), which-
ever is later, the Attorney General shall provide written notification of
any action he has taken under this chapter in response to such request.
If no application for the appointment of a special prosccutor has been
made to the division of the conrt, the Attorney General shall explain
the specific reasons why a special prosecutor is not required under the
standard set forth in section 592(c). Such written notification shall
be sent to the committece on which the persons making the request
serve, and shall not be revealed to any third party, except that such
committee may, either on its own initiative or upon the request of the
Attorney General, make public such portion or portions of such noti-
fication as will not in the committee’s judgment prejudice the rights of
any individual, '

“§ 596. Removal of a special prosecutor; termination of office

“(a) A special prosccutor may be removed from oftice, other than
by impeachment and conviction, by the personal action of the At-
torney General only for extraordinary improprieties, for malfeas-
ance 1n office, for willful neglect of duty, for permanent incapaci-
tation, or for any conduct constituting a felony. An action may be
brought in the division of the court to challenge the action of the
Attorney General under this subsection by seeking reinstatement ot
other appropriate rvelief. The division of the court shall cause such an
action in every way to be expedited. If a special prosccutor is re-
moved from office, the Attorney General shall promptly submit to the
judiciary committees of the ‘Senate and the House of Representatives
a report describing with particularity the grounds for such action.
The committees shall make available to the public such report, except
that each committee may, if necessary to avoid prejudicing the legal
rights of any individual, delete or postpone publishing such portions
%f the report, or the whole report, or any name or other identifying
details.

“(b) (1) An cffice of special prosecutor shall terminate upon the
submission by the special prosecutor of written notification to the At-
torney General that the investigation of all matters within the prose-
cutorial jurisdiction of such special prosecutor, or accepted by such
special prosecutor under section $%4(e), and any resulting prosecu-
tions, have been completed or so substantially completed that it would
be appropriate for the Department of Justice to complete such in-
vestigations and prosecntions. No such submission shail be effective
to terminate such office until after the completion and filing of the re-
port required under section 395(b) of this title.

“(2) The division of the court, cither on its own motion or upon
the personal recommendation of the Attorney General, may termi-
nate an office of special prosecutor at any time on thie ground that the
investigation of all matters within the prosecutorial jurisdiction of the
special prosecutor, or accepted by such special prosecutor under sec-
tion 594(e), and any resulting prosecutions, have been completed
or so substantially completed that it would be appropriate for the
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Department of Justice to complete such investigations and prosecu-
tions. At the time of termination, the special prosecutor shall file the
report required by section 395 (b) of this title.

“§ 597. Relationship with Department of Justice

“(a) Whenever a matter is in the prosecutorial jurisdiction of a
special prosecutor or has been accepted by a special prosecutor under
section 594 (e), the Department of Justice, the Attorney General, and
all other officers and employees of the Department of Justice shall
suspend all investigations and proceedings regarding such matter,
except as otherwise required by section 594(d) of this title, and except
insofar as the special prosecutor agrees in writing that such investi-
gations or proceedings may be continued by the Department of
Justice.

“(b) The Attorney General or the Solicitor General may, to the
extent provided under existing law, make a presentation to any court
as to issues of law raised by any case or proceeding in which a special
prosecutor participates in an official capacity, or any appeal of such
a case or proceeding.

“§ 598. Termination of effect of chapter

“This chapter shall cease to have effect five years after the date on
which it takes effect, except as to the completion of then-pending
matters, which in the judgment of the division of the court require
this chapter’s continuance in effect, with respect to which matters this
chapter shall continue in effect until such division determines that such
matters have been completed.”. ‘

(b) The tables of chapters for title 28 of the United States Code
and for part IT of such title 28 are each amended by inserting immedi-
ately after the item relating to chapter 87 the following new ifem:
“39. Special prosecutor.”,

(¢) There are anthorized to be appropriated for each fiscal year
such sums as may be necessary, to be held by the Department of Justice
as a contingent fundl for the use of any special prosecutors appointed
under chapter 34 (relating to special prosecutor) of title 28 of the
T;nited States Code in the carrying out of functions under such
chapter.

ASSIGNMENTS OF JUDGES 0 DIVISION TO APPOINT SPECIAL PROSECUTORE

See. 102, (a) Chapter 3 of title 28 of the United States Code is

amended by adding at the end the following new section :

“§ 49. Assignment of judges to division to appeint special prose-
cutors

¥(a) Beginning with the two-year period conunencing on the date
chapter 39 of this title takes effect, the chief judge of the TTnited States
Court of Appeals for the District of Columbia shall assign three
judges or justices for cach successive two-year period to a division of
the United States Court of Appeals for the District of Columbia to be
(‘h({ special panel of the court for the purposes of chapter 39 of this
title.
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“(by Except as provided in subsection (f) of this section, assign-
ment to the division established in subsection (a) of this section shall
not be a bar to other judicial assignments during the term of such
division.

“(¢) In assigning judges or justices to sit on the division established
in subsection (a) of this section, priority shall be given to senior re-
tived civeuit judges and senior retired justices.

“(d) The chief judge of the United States Court of Appeals for the
District of Columbia may make a request to the Chief Justice of the
United States, without presenting a certifieale of necessity, to desig-
nate and assign, in accordance with section 294 of this title, retired
cireuit court judges of another civeuit or retired justices to the division
established under subsection (a) of this section.

“(e) Any vacancy in the division established under subsection (a)
of this section shall be filled only for the remainder of the two-year
period in which such vacancy occurs and in the same manner as initial
assignments to the division were made.

“(f) No judge or justice who, as & member of the division estab-
lished in subsection (a) of this section, participated in a function con-
ferred on the division under chapter 39 of this title involving a special
prosecutor shall be eligible to participate in any judicial procceding
concerning a matter which involves such special prosecutor while such.
special prosecutor is serving in that office or which involves the exer-
cise of such special prosecutor’s official duties, regardless of whether
such special prosecutor is still serving in that office.”.

(b) The table of sections for chapter 3 of title 28 of the United
States Code is amended by adding at the end the fellowing item:

“49, Assignment of judges to division to appoint special pregecutors.”.

D:.[SQUALTFIC: TION OF OFFICERS AND EMPLOYEES OF THE DEPARTMENT
OF JUSTICE AND OFFICE OF GOVERNMENT CRIMES

Skc. 103. (a) Chapter 31 of title 28 of the United States Code is
amended by adding at the end the following :

“§ 528, Disqualification of officers and employees of the Depart-
: ment of Justice

“The Attorney General shall promulgate rules and regulations
which require any officer or employee of the Department of Justice,
including a United States Attorney or a member of his staff, to dis-
qualify himself from participation in a particular investigation or
prosecution if such participation may vesult in a personal, financial, ov
political conflict of interest, or the appearance thereof. Such rules and
regulations may provide that a willful violation of any provision
thereof shall result in vemoval from office. :

“§ 529. Office of Government Crimes

“(a) (1) There is established within the Department of Justice an
Office of Government, Crimes, which shall be headed by a director ap-
pointed by the President, by and with the advice and consent of the

enate. The director may report dirvectly to the Attorney General when
he deems it necessary. The Attorney General shall determine the
organizational placement of the office within the Department.
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“(2) A person shall not be appointed director of the Office of Gov-
ernment Crimes if he has at any time during the five years pieceding
such appointment held a high level position of trust and responsibility
on the personal campaign staft of, or in an organization or political
party working on behalf of, a candidate for any elective Federal office.
The confirmation by the Senate of a Presidential nomination of a di-
rector shall constitute a final determination that such officer meets the
requirements of this subsection.

“(b) (1) The Attorney General shall, except as to matters referred
to a special prosecutor pursuant to chapter 39 of this title, delegate to
the Office oir?) Government Crimes jurisdiction of (1) criminal viola-
tions of Federal law by any individual who holds or who at the time
of such possible violation held a position, whether or not elective, as
a Federal Government officer, employee, or special employee, which
alleged violation related directly or indirectly to such individual’s
Government, position, employment, or compensation ; (2) criminal vio-
lations of Federal laws relating to lobbying, conflicts of interest, cam-
paigns, and election to public office committed by any person except
insofar as such violations relate to matters involving discrimination ¢r
intimidation on the grounds of race, color, religion or national origin;
(8) the supervision of investigations and prosecutions of crimins!
violations of Federal law by any individual who holds or who at the
time of such possible violation held a position,whether or not elective,
as a State ot local government officer or employee, which alleged viols-
tion related directly or indirectly to his government position, employ-
ment or compensation; and (4) such other matters as the Attorney
General may deem appropriate.

“(2) Jurisdiction delegated to the Office of Government Crimies
pursuant to paragraph (1) of this subsection may, with the approwal
of the director, be concurrently delegated by the Attorney General
to, or concurrently reside in, the United States Attorneys or other
units of the Department of Justice. In the event of such concurrent
delegation, the director shall supervise the United States Attorneys
or other units in the performance of such duties. This secton shall
not limit any authority conferred upon the Attorney General, the
Federal Bureau of Investigation, or any other department or agency
of government, to investigate any matter. "

“¢c) (1) At the beginning of each regular session of the Congress,
the Attorney General shall report to the Congress on the activities and
operation of the Office of Government Crimes for the preceding fiscal
year.

“(2) Such report shall specify the number and type of investign-
tions and prosecutions subject to the jurisdiction of such unit and the
disposition thereof, but shall not include any information which
would impair an ongoing investigation, prosecution, or proceeding,
or which the Attorney General determines would constitute ar im-
proper invasion of personal privacy.”.

(b) The table of sections for chapter 31 of title 28 of the United
States Code is amended by adding at the end the following:

“528, Disqualification of officers and employees of the Department of Justice.
529. Office of Government Orines,”.

(¢) Section 5315 of title 5, United States Code, is amended by

adding at the end thereof the following new paragraph:
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“(114) Director, Office of Government Crimes, Department, of
Justice.”.
SEPARABILITY

Skc. 104. If any part of this title is held invalid, the remainder of
the title shall not be affected thereby. If any provision of any part of
this title, or the application thereof to any person or circumstance, is
held invalid, the provisions of other parts and their application to
other persons or circumstances shall not be affected thereby.

TITLE II--CONGRESSIONAL LEGAL COUNSEL
ESTABLISHMENT OF OFFICE OF CONGRESSIONAL LEGAL COUNSEL

Skc. 201. (a) (1) There is cstablished, as an office of the Congress,
the Office of Congressional Legal Counsel (hereinafter referred to as
the “Office”), which shall be headed by a Congressional Legal Counsel
(hereinafter referred to as the “Counsel”) ; and there shall be a Dep-
uty Congressional Legal Counsel (hereinafter referred to as the
“Deputy Counsel”) who shall perform such duties as may be assigned
to him by the Counsel and who, during any absence, disability, or
vacancy in the. position of the Counsel, shall serve as Acting Congres-
sional Legal Counsel.

(2) The Counsel and the Deputy Counsel each shall be appointed
by the President pro tempore of the Senate and the Speaker of the
House of Representatives from among recommendations submitted
by the majority and minority leaders of the Senate and the House of
Representatives. Any appointment made under this paragraph shall
be made without regard to political affiliation and solely on the basis
of fitness to perform the duties of the position. Any person appointed
as Counsel or Deputy Counsel shall be learned in the law, a member of
the bar of a State or the District of Columbia, and shall not engage in
any other business, vocation, or employment, during the term of such
appointment.,

(3) (A) Any appointment made under paragraph (2) shall become
effective upon approval, by concurrent resolution, of the Senate and
the House of Representatives. The Counsel and the Deputy Counsel
shall each be appointed for a term of service which shall expire at the
end of the Congress following the Congress during which the Counsel
or Deputy Counsel, respectively, is appointed except that the Congress
may, by concurrent resolution, remove either the Counsel or the Dep-
uty Counsel prior to the termination of any term of service. The Coun-
sel and the Deputy Counsel may be reappointed at the termination
of any term of service.

(B) The first Counsel and the first Deputy Counsel shall be ap-
pointed, approved, and begin service within ninety days after the date
of the enactment of this Act and theveafter the Counsel and Deputy
Counsel shall be appointed, approved, and begin service within thirty
days after the beginning of the session of Congress immediately fol-
lowing the termination of a Counsel’s or Deputy Counsel’s term of
service or within sixty days after a vacancy occurs in either position.

(4) The Counsel shall receive compensation at a per annum gross
rate equal to the rate of basic pay for level IIT of the Executive Sched-
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ule under section 5314 of title 5, United States Code. The Deputy
Counsel shall receive compensation at a per annum gross rate equal
to the rate of basic pay for level IV of the Executive Schedule under
section 5315 of title 5, United States Code.

(b) (1) The Counsel shall select and fix the compensation of such
Assistant Congressional Legal Counsels (hercinafter referred to as
“Assistant Counsels”) and of such other personnel, within the limits
of available appropriations, as may be necessary to carvy out the provi-
sions of this title and may prescribe the duties and responsibilities of
such personnel. The compensation fixed for Assistant Counsels shall
not be in excess of a per annum gross rate equal to the rate of basic
pay for level V of the Executive Schedule under section 5316 of title 5,
United States Code. Any selection made under this paragraph shall
be made without regard to political affiliation and solely on the basis
of fitness to perform the duties of the position. Any individual selected
as an, Assistant Counsel shall be learned in the law, a member of the
bar of a State or the District of Columbia, and shall not engage in any
other business, vocation, or employment during his term of service.
The }?ounsel may remove any individual appointed under this para-

raph. .
& (2) For purposes of pay (other thau the rate of pay of the Counsel
and Deputy Counsel) and eriployment benefits, rights, and privileges,
all personnel of the Office shall be treated as if they were employees of
the Senate.

(¢) In carrying out the functions of the Office, the Counsel may
procure the temporary (not to exceed one year) or intermittent serv-
ices of individual consultants (including outside counsel), or organiza-
tions thereof, in the same manner and under the same conditions as a
standing committee of the Senatec may procure such gervices under
,szectio;x 202(1) of the Legislative Reorganization Act of 1946 (2 U.S.C.

2a(1).

(d) The Oftice shall have the same privilege of free transmission
of official mail as other offices of the United States Government.

(e) The Counsel may establish such policies and procedures as may
be necessary to carry out the provisions of this title.

(£) The Counsel may delegate authority for the performance of any
function imposed by this title except any function imposed upon the
Counsel under section 206(b) of this title.

(g) The Counsel and other employees of the Office shall maintain
the attorney-client relatiosnhip with respect to all communications be-
tween them and any Member, officer, or employee of Congress. -

ACCOUNTABILITY OF OFFICE

Sec. 202 (a) The Office shall be directly accountable to the Joint
Leadership Group in the performance of the duties of the Office.
(b) For purposes of this title, the Joint Leadership Group shall
consist of the following Members:
(1) The Speaker of the House and the President pro tempore
é or if he so designates, the Deputy President pro tempore) of the
enate;
(2) the majority and minority leaders of both Houses of
Congress;

-
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(3) the Chairman and ranking minority Member of the judi-
ciary committees of both Houses of Congress; and :

(4) the Chairman and ranking minority Member of the com-
mittee of the Senate, and the House, which has jurisdiction over
the contingent fund of that body. :

(¢) The Joint Leadership Group shall be assisted in the perfor-
mance of its duties by the Secretary of the Senate and the Clerk of
the House.

REQUIREMIINTS FOR AUTHORIZING REPRESENTATION ACIIVITY

Skc. 203. (a) The Counsel shall defend—
(1) a House of Congress or a comniittee, subcommittee, Member,
officer, or employee of a House of Congress under section 204 only
! when directed to do so by two-thirds of the Members of that House
serving on the Joint Leadership Group or by the adoption of a
resolution by such Fouse; and

(2) the Congress or a joint committee, office or agency of Con-
gress, or an officer or employee of such an office or agency, under
seetion 204 only when directed to do so by two-thirds of the Joint
Leadership Group or by the adoption of a concurrent vesolution
by both Houses.

(b) The Counsel shall bring a civil action to enforce a subpena of—

(1) a House of Congress, or a committee or subcommittee of a
House of Congress, under’section 205 only when directed to do
so by the adoption of a resolution by the appropriate House of
Congress; and

(2) a joint committee of Congress or the Technology Assess-
ment. Board under section 205 only when directed to do so by the
adoption of a concurrent resolution of both Houses.

(¢) The Counsel shall intervene or appear as amicus curire under
section 206 only when directed to do so—-

(1) by a resolution adopted by a House of Congress when such
intervention or appearance is to be made in the name of that
House;

(2) by a resolution adopted by the appropriate House when such
intervention or appearance is to be made in the name of an officer,
committee, or chairman of a committee or subcommittee of that
House; or

(3) by a concurrent resolution adopted by both Houses when
such intervention or appearance is to be made in the name of
Congress or a joint committee, a chairman of a joint committee, an
office, or an agency of Congress.

(d) The Counsel shall serve as the duly authorized representative
in obtaining an order granting immunity under section 207 of—

(1) a House of Congress when directed to do so by an affirmative
vote of a majority of the Members present of that House, or

(2) a committee or snubcommittee of a House of Congress, or a
joint committee of Congress, when divected to do so by an affirma-
tive vote of two-thirds of the members of the full committee.

(e) The Office shall make no recommendation with respect to the
contgi.deration of a resolution or concurrent resolution under this
section.
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DEFENDING CONGRESS, A HOUSE, COMMITTEE MEMBER,
OFFICER, AGENCY, OR EMPLOYEE OF CONGRESS

Src. 204. (a) Except as otherwise provided in subsection (b), when
directed to do so pursuant to section 203 (a), the Counsel shall—

(1) defend Congress, a House of Congress, an office or agency
of Congress, a committee, subcommittee, Member, officer, or em-
ployee of a House of Congress, or an officer or employee of an
office or agency of Congress in any civil action pending in any
court of the United States or of a State or political subdivision
thereof in which Congress, such House, committec, subcommittee,
Member, officer, employee, office, or agency is made a party de-
fendant and in ‘which there is placed in issue the validity of any
proceeding of, or action, including issuance of any subpena or
order, taken by Congress, snch House, committee, subcommittee,
Member, officer. employee, officer, or agency in its or his official
or representative capacity ; or

'(2) defend Congress, a House of Congress, an office or agency
of Congress, a committee, subcommittee, Member, officer, or em-
ployee of an office or agency of Congress in any proceeding with
respect to any subpena or order directed to Congress, such House,
committee, subcommittee, Member, officer, employee, office or
agency in its or his official or representative capacity.

(b) Representation of a Member, officer, or employee under subsec-
tion (a) shall be undertaken by the Counsel cnly upon the consent of
such Member, officer, or employee.

INSTITUTING A CIVIL ACTION TO ENFORCE A SUBPENA

Skc. 205. (a) When directed to do so pursuant to section 203 (b), the
Counsel shall bring a civil action under any statute conferring juris-
diction on any court of the United States (including section 1364 of
title 28, United States Code, as added by subsection (f) (1)), to en-
force, to secure a declaratory judgment concerning the validity of, or
to prevent a threatened failure or refusal to comply with, any subpena
or order issued by a House of Congress or a committee, or a subcom-
mittee of a committee, of a Housc of Congress or of Congress author-
1zed to issue a subpena or order.

(b) Any directive to the Counsel to bring a civil action pursuant to
subsection (a) of this section in the name of a committee or subcom-
mittee of a House of Congress or of Congress shall constitute authori-
zation for such committee or subcommittee to bring such action within
the meaning of any statute conferring jurisdiction on any court of the
United States. ‘

(c) It shall not be in order in the Senate or House of Represent-
atives to consider a resolution to direct the Congressional Legal Coun-
sel to bring a civil action pursuant to subsection (a) in the name of a
committee or subcommittee unless—

(1) such resolution is reported by a majoritv of the members
voting, a maiority being nresent. of such committee or committee
of which snch subcommittee is a subcommittee. and
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(2) the report filed by such committee or committee of which
such subcommittee is a subcommittee contains a statement of-—
(A) the procedure followed in issuing such subpena;
(B) the extent to which the party subpenaed has complied
with such subpena ;
(C) any objections or privileges raised by the subpenaed
party; and
(D) the comparative effectiveness of bringing a civil action
under this section, certification of a criminal action for con-
tempt of Congress, and initiating a contempt proceeding
before a House of Congress.
(d) The provisions of subsection (¢) are enacted by Congress—
as an exercise of the rulemaking power of the Senate and
the House of Representatives, respectively, and, as such, they shall
be considered as part of the rules of each House, respectively, and
such rules shall supersede any other rule of each House only to
the extent that rule is inconsisfent, therewith; and
(2) with full recognition of the constitutional right of either
ouse to change such rules (so far as relating to the procedure in
such House) at any time, in the same manner, and to the same
extent as in the case of any other rule of such House.

(e) The extent to which a report filed pursuant to subsection ( c)(2)
is in compliance ith such subsection shall not be reviewable in any
court of law,

(f) (1) Chapter 85 of title 28, United States Code, is amended by

adding at the end thereof the followin & new section :

“§1364. Congressional actions

“(a) The District Court for the District of Columbia shall have
original jurisdiction, without regard to the sum or value of the matter
in controversy, over any civil action brought by a House of Congress,
or.any authorized cominittee or joint committee of a. House of Con.
gress or of Congress, or any subcommittes thereof, to enforce, to
secure a declaratory judgment concerning the validity of, or to
prevent a threatened refusal or failure to comply with, any subpena,
or order issued by such House, committee, subcommittee, or joint
committee to any ‘entity acting or purporting to act under color or
authority of State. law, or to any natural person to secure the produc-
tion of documents or other matérials of any kind or the answering of
any deposition or interrogatory or to secure testimony or any com-
bination thereof. This section shall not apply to an action to enforce,
to secure a_declaratory judgment concerning the validity of, or to
prevent a threatened refusal to comply with, any subpena or order
1ssued to an officer or employee of the Federal Government acting
within his official capacity.

“(b) Upon application by a House of Congress, or any authorized
committee or joint committee, or any subcommittee thereof, the Dis-
trict Court shall issue an order to & person refusing or failing, or
threatening to refuse or not to comply, with a subpena or order of
such House, committee, joint committee, or subcommittee requiring
such person to comply forthwith. Any refusal or failure to obey a law-
ful order of the District Court issued pursuant to this section may be
held by such court to be a contempt thereof. A contempt proceeding




182

shall be commenced by an order to show cause before the court why
the party refusing or failing to obey the court order should not be held
in contempt of court. Such contempt proceeding shall be tried by the
court and shall be summary in manner. The purpose of sanctions im-
posed as a result of such contempt proceeding sha 1 be to compel obedi-
ence to the order of the court. Process in any such action or contempt
proceeding may be served in any judicial district wherein the party
refusing or failing, or threatening to refuse or not to comply, resides,
transacts business, or may be found, and subpenas for witnesses who
are required to attend such proceeding may run into any other district.
Nothing in this section shall confer upon such court jurisdiction to
affect by injunction or otherwise the issuance or effect of any subpena
or order of o House of Congress, or a committee, joint committee, or
subcommittee, or to review, modify, suspend, terminate or set aside
any such subpena or order. An action, contempt proceeding, or sanc-
tion brought or imposed pursuant to this section shall not abate upon
adjournment sine die at the end of a Congress if the party which
issued the subpena or order certifies to the court that it maintains its
interest in securing the documents, answers, or testimony during such
adjournment.

“(¢) In any civil action or contempt proceeding brought pursuant
to this section, the court shall assign the case or proceeding for hearing
at the earliest practicable date and cause the case or proceeding in
every way to be expedited. Any appeal or petition for review from
any order or judgment in such case or proceeding shall be expedited in
the same manner.

“(d) Either House of Congress, any committee, subcommittee, or
joint committee commencing and prosecuting a civil action or con-
tempt procecding under this scction may be represented in such action
by such attorneys as it may designate.

“(e) A civil action commenced or prosecuted under this section may
not be authorized pursuant to the Standing Order of the Senate ‘au-
ihori‘)zing suits by Senate Committee’s (S. Jour. 572, 70-1, May 28,

928).
“(f) For the purposes of this section, when referred to herein, the
term ‘committee’ shall include standing, sclect, or special committees
established by law or resolution and the term Yoint. committee’ shall
include the Technology Assessment Board.”.

(2) The analysis of such chapter 85 is amended by adding at the
end thereof the following new item:

“1364. Congressional actions.”.

(g) Nothing in this scction shall limit the discretion of—

(1) the President pro tempore of the Senate or the Speaker of.
the House of Representatives in certifying to the United States
Attorney for the District of Columbia any matter pursuant to sec-
tion 104 of the Revised Statutes (2 U.S.C. 194) ; or

(2) either House of Congress to hold any individual or entity
in contempt of such House of Congress.

INTERVENTION OR APPEARANCE

Sko. 206. (n) When directed to do so pursuant to section 203(c¢),
the Counsel shall intervene or appear as amicus curiae in the name
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of Congress, a House of Congress, or an officer, office, agency, com-
mittee, subcommittee or chaivman of n committee or subcommittee of
& House of Congress or of Congress in any legal action pending in
any court of the United States or of o State or political subdivision
thercof in which the powers and responsibilities of Congress under
the Constitution of the Unitugd States are placed in issue, The Counsel
shall be authorized to intervene only if standing to intervene exists
under section 2 of article ITT of the Constitution of the United States.

(b) The Council shall notify the Joint Leadership Group of any
legal action in which the Counsel is of the opinion that intervention
OF appearance as amicus curiae under subsection (a) is in the interest
of Congress or of a House of Congress. Such notification shall con-
tain a description of the legal proceeding together with the reasons
that the Counsel is of the opinion that infervention op appearance as
amicus curiae is in the interest of Congress or of a Flouse of Congress.
The Joint Leadership Group shall esuse said notification to be pub-
lished in the Congressional Record for the appropriate House or
Houses.

(¢) The Counsel shall limit any intervention or appearance as
amicus curiae in an action to issues relating to the powers and reponsi-
bilities of Congress.

TMMUNITY PROCEEDIN GS

SEc. 207. When directed to do S0 pursuant to section 203(d), the
Counsel shall serve ag the duly authorized representative of a Honse
of Congress or a committee oy subcommittee in requesting a United
States district court to issue an order granting immunity pursuant to
section 201(a) of the Organized Crime Control Act of 1970 (18 U.S.C.
6005).

ADVISORY AND OTUER FUNGLIONS

Sro. 208. (a) The Congressional Legal Counsel shall advise, con-
sult, and cooperate with—

(1) the United States Attorney for the District of Columbia,
with respect to any crimingl Proceeding for contempt of Congress
certified  pursuant to section 104 of the Revised Statutes.
(2 U.S.C.194) ;

(2) the committees with the responsibility to identify any
court proceeding or nction which s of vital interest to Congress
or to either Flouse of Congress;

(3) the Comptroller Gene al, General Accounting Office, the
Oftice of Legislative Counsel of the Senate, the Office of the Leg-
islative Clounsel of the Mouse of Representatives, and the Con-
gressional Research Service, except, that none of the responsibili-
tics and authority granted by this title to the Congressional Legal
Counsel shall be construed to affect or infringe upon any func-
tions, powers or dutics of the Comptroller General of the TUnited

tates;

(4) any Member, officer, or employee of Congress not repre-
sented under section 204 with regard to obtaining private legal
counsel for such Member, officer, or emplovee ;

(5) the President pro tempore of the Senate, the Speaker of
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the House of Representatives, the Secretary of the Senate, the
Clerk of the House, the Scergeant-at-Arms of the Senate and
House, and the Parliamentarians of the Senate and House regard-
ing any subpena, order, or request, for withdrawal of papers pre-
sented to the Senate and Fouse of Representatives or which riises
a question of the privileges of the Senate or Mouse of Representa-
tives; and '

(6) any committee or subcommittee in promulgating and revis-
ing their rules and procedures for the use of congressional inves-
tigative powers and with vespect to questions which may arise in
the course of any investigation.

(b) The Counsel shall compile and maintain legal research files of
materials from court proceedings which have involved Congress, a
House of Congress, an oftice or agency of Congress, or any committee,
subcommittee, Member, officer, or employee of Congress. Public court
papers and othier rescarch memoranda which do not contain informa-
tion of a confidential or privileged nature shall be made available to
the public consistent with any applicable procedures set forth in such
rules of the Senate and Flouse of Representatives as may apply and
the interests of Congress,

(¢) The Counsel shall perform such other duties consistent with the
purposes and limitations of this title as the Congress or a House of
Congress may direct.

DEFENSE OF OERTALN CONSTITUTIONAL POWERS

Skc. 209. In performing any function under this title, the Counsel
shall defend vigorously when placed in issue—

(1) the constitutional privilege from arrest or from being ques-
tioned in any other place for any speech ov debate under section
6 of article I of the Constitution of the United States;

(2) the constitutional power of cach House of Congress to be
judge of the elections, returns, and qualifications of its own Mem-
bers and to punish or expel a Member under section 5 of article I
of the Constitution of the United States;

(8) the constitutional power of each House of Congress to ex-
cept from publication such parts of its journal as in its judgment
may require secrecy ;

4) the constitutional power of each Fouse of Clongress to de-
termine the rules of its proceedings;

(3) the constitutional power of Congress to make all laws as
shall be necessary and proper for carrying into execution the con-
stitutional powers of Congress and all other powers vested by the
Constitution in the Government of the United States, or in any
department or offics thereof;

(6) all other constitutional powers and responsibilities of Con-
gress; and ~

(7) the constitutionality of Acts of Congress.

CONFLICT OR INCONSISTENCY

“Skc. 210. (a) In the careying out of the provisions of this title, the
Counsel shall notify the Joint Leadership Group, and any party vep-

"
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resented or person affected, of the existence and nature of any conflict -
or inconsistency between the representation of such party or person and
the carrying out of any other provision of this title or compliance with
professional standards and responsibilities. y

(b) Upon receipt of such notification, the Members of the House
or Houses aftected serving on the Joint Leadership Group shall rec-
ommend the action to be taken to avoid or resolve the conflict or in-
congistency. If such recommendation is made by a two-thirds vote, the
Counsel shall take such steps as may be necessary to resolve the
conflict or inconsistency as recommended. If not, the Members of the
Flouse or Fouses affected serving on the Joint Leadership Group shall
canse the notification of conflict, or inconsistency and recommendation
with respect to resolution thereof to be published in the Congressional
Record of the appropriate House or Houses of Congress. If Congress
or the appropriate Fouse of Congress does not dirvect the Counsel
within fifteen days from the date of publication in the Record to
resolve the conflict in another manner, the Counsel shall take such
action as may be necessary to resolve the conflict or inconsistency as
recommended. Any instruction or determination made pursuant to
this subsection shall not be reviewable in any court of law.

(¢) For purposes of the computation of time in subsection (b)—

(1) continuity of session is broken ouly by an adjournment of
Congress sine dic; and

(2) the days on which cither House is not in session because of
an adjournment of more than three days to a date certain are
excluded in the computation of the period.

(d) The appropriate House of Congress may by resolution authorize
the reimbursement of any Member, oflicer, or cmployee who is not.
represented by the 'Counsel for fees and costs, including attorneys’
fees, reasonably incurred in obtaining representation. Such reim-
bursement, shall be from funds appropriated to the contingent, fund of
the appropriate House. !

’

PROCEDURE FOR CONSIDERATI( )N’OF RESOLUTIONS 'T'O DIRECT THE COUNSEL

Skc. 211. (a) (1) A resolution or concurrent resolution introduced
pursuant to section 203 shall not be referred to a committee, except
as otherwise required under section 205(c). Upon introduction, or
upoit being veported if required under section 205(c), whichever is
Jater, it, shall at, any time thereafter be in order (even though a pre-
vious motion to the some effect has been disagreed to) to move to pro-
ceed to the consideration of such resolution or concurrent resolution.
A motion to proceed to the consideration of a resolation or concurrent
resolution shall be highly privileged and not debatable. An amend-
ment to such motion shall not be in order, and it shall not be in order
to move to reconsider the vote by which such motion is agreed to.

(2) If the motion to proceed to the consideration of the resolution
or concurrent resolution is agreed to, debate thercon shall be limited
to not more than ten hours, which shall be divided equally between,
and controlled by, those favoring and those opposing the resolution
or concurrent resolution. A motion further to lmit debate shall not
be debatable. No amendmnient to the resolution or concurrent resolution
shall be in order. No motion to recommit the resolution or concurrent.
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resolution shall be in order, and it shall not be in order to reconsider
the vote by ‘which the resolution or concurrent resolution is agreed
to.

(3) Motions to postpone, made with respect to the consideration of
the resolution or concurrent resolution, and motions to proceed to the
consideration of other business, shall be decided without debate.

(4) All appeals from the decisions of the Chair relating to the
application of the rules of the Senatc or the House of Representatives,
as the ease may be, to the procedure relating to the resolution or con-
current resolution shall be decided without debute.

(b) For purposes of this title, other than section 203, the term
“eommittee” shall include standing, select, special or joint conumittees
established by law or resolution and the Technology Assessment,
Board.

(c) The provisions of this section are enacted by Congress—

(1) as an exercise of the rulemaking power of the Senate and
the House of Representatives, vespectively, and, as such, they
shall be considered as part of the rules of each House, respectively,
and such rules shall supersede any other rule of each House only
to the extent that rule is inconsistent therewith ; and

(2) with full recognition of the constitutional right of either
House to change such rules (so far as relating to the procedure
in such House) st any time, in the same manner, and to the same
extent as in the case of any other rule of such House.

ATTORNEY GENERAL RELIEVED OF RESPONSIBILITY

Skc. 212. (a) Upon receipt of written notice that the Counsel has
undertaken, pursuant to section 204(a) of this title, to perform any
representational service with respect to any designated party in any
a]cti](])n ov proceeding pending or to be instituted, the Attorney General
shall—

(1) be relieved of any responsibility with respect to such rep-
resentational service;

(2) have no authority to perform such service in such action
or proceeding except at the request or with the approval of the
Counsel or cither House of Congress; and

(3) transfer all materials relevant to the representation author-
ized under section 204(a) to the Counsel,

except that nothing in this subsection shall limit any light of the
Attorney General under existing law to intervene or appear as amieus
curiae in such action or proceeding.

(b) The Attorney General shall notify the Counsel with respect to
any procceding in which the United States is a party of any determina-
tion by the Attorney General or Solicitor General not to ap cal any
cour” dccision aflecting the constitutionality of an Act of Congress
within such time as will enable the Congress or a Flouse of Congress
to direct the Counsel to intervene in such proceeding pursuant to sec-
tion 206.

PROCEDURAL PROVISIONS

Sko. 213, ( a) Permission to intervene as n party or to file & brief
amicus curine under section 206 of this title shall be of right and may
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be denied by a court only upon an express finding that such interven-
tion or filing is untimely and would significantly delay the pending
action or that standing to intervene has not been established under sec-
tion 2 of article IIT of the Constitution.

(b The Counsel, the Deputy Counsel, or any designated Assist-
ant Counsel shall be entitled, for the purpose of performing his
functions under this title, to enter an appearance in any proceeding
before any court of the United States without compliance with any
requirement for admission to practice before such court, except that
the authorization conferred by this subsection shall not apply with
respect to the admission of any person to practice before the United
States Supreme Court.

(¢) Nothing in this title shall be construed to confer standing
on any party seeking to bring, or jurisdiction on any court with
respect to, any civil or criminal action against Congress, either
House of Congress, a Member of Congress, a committee or sub-
committee of a House of Congress, any office or agency of Congress,
or any officer or employee of a House of Congress or any office or
agency of Congress.

TECHNICAL AND CONFORMING AMENDMENTS

Sko. 214. (a) Section 3210 of title 39, United States Code, as
amended—

(1) by striking out “and the Legislative Counsels of the House
of Representatives and the Senate” in subsection (b)(1) and
inserting in lieu thereof “the Legislative Counsels of the Flouse
of Representatives and the Senate, and the Congressional Legal
Counsel”; and

(2) by striking out “or the Legislative Counsel of the House
of Representatives or the Senate” in subsection (b)(2) and fi-
serting in lieu thereof “the Legislative Counsel of the Fouse of
Representatives or the Semate, or the Congressional Lege

- Counsel”.

(b) Section 3216(a) ((1‘) (A) of such title is amended by striking
out “and the Legislative Counsels of the House of Representatives and
the Senate” and inserting in lieu theieof “the Legisiative Connsels
of the House of Representatives and the Senate, and the Congressional
Legal Counsel”,

Tc) Section 3219 of such title is amended by siriking out “ov the
Legistative Counsel of the House of Representatives or the Senate”
and mnserting in lieu thereof “the Legislative Counsel of the House of
Representatives or the Senate, or the Congressional Legal Counsel”.

2(1) Section 8 of the Act cntitled “An Act making appropriations
for sundry civil expenses of the Government for the fiseal year ending
June thirtieth, eighteen hundred and seventy-six, and for other pur-
poses,” approved March 3, 1875, as amended (2 U.S.C. 118), is
repealed.

SEPARABILITY

Sec. 215. If any part of this title is held invalid, the remainder of
the title shall not be aftected thereby. If any provision of any part of
this title, or the application thereof to any person or circumstance is
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held invalid, the provisions of other parts and their application to
other persons or circumstances shall not be affected thercby.

AUTHORIZATION OF APPROPRTATIONS

Skoc. 216. There are authorized to be appropriated to the Office for
cach fiscal year through September 80, 1982, such sums as may be
necessary to enable it to carry out its duties and functions. Until sums
are first appropriated pursuant to the preceding sentence, but for a
period not exceeding twelve months following the eftective date of
this title, the expenses of the Oftice shall be paid from the contingent
fund of the Senate, in accordance with the paragraph relating to the
contingent fund of the Senate under the heading “UNDER LEGIS-
LATIVE” in the Act of October 1, 1888 (28 Stat. 546; 2 U.S.C. 68),
and upon vouchers approved by the Counsel.

TITLE III—-GOVERNMENT PERSONNEL; FINANCIAL
DISCL.OSURE REQUIREMENTS

Skc. 301. (a) Any individual who is an officer or employee desig-
nated under subsection (b), and who performs the duties of his po-
sition or office for a period in excess of sixty days during a calendar
year, shiall file on or before May 15 of the succeeding year a report
28 required by section 302 containing a full and complete financial
statement for that calendar year.

(b) The officers and employees referred to in subsection (a) are—
(1) the President;

(2) the Vice President;
5 3) each Member of Congress;

4) each justice or judge or other adjudicatory official of the
judicial branch of the United States and of the judicial Branch
of the government of the District of Columbia;

(8) each officer or employee of an Executive agency, as defined
in section 105 of title 5, United States Code, whose position is
classified at a grade of GS-16 or above of the General Schedule
prescribed by section 5332 of title 5, United States Code, or who
is in a position at a comparable or higher level, and each officer or
employee of the United States not employed by an Executive
agency, as so defined, who is compensated at a rate equal to or in
excess of the minimum rate prescribed for employees holding the
grade of GS-16 of the General Schedule prescribed by section
5382 of title 8, United States Code; and

(6) each member of a uniform service 'whose pay grade is at or
in excess of O-7 under section 1009 of title 37, United States Code.

(c) Within thirty days of assuming the position of an officer or em-
ployee designated under section (b), an individual shall file a report, as
required by section 303 (£) unless such individual has left another posi-
tion designed in subsection (b) within thirty days prior to assuming
his new position.

(d) Within five days of the transmittal by the President to the
Senate of the nomination of a Presidential nominee, as defined in sec-
ion 308(13), but in any event prior to confirmation by either House of
Congress, such nominee shall file a report as required by section 303 (£).
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Nothing in this Act shall prevent any Congressional committee from
requesting, as a condition of confirmation, any additional financial in-
formation from any Presidential nominee whose niomination has been
referred to that committee.

(e) Within thirty days of becoming a candidate seeking nomination
for election, or election, to the office of President, Vice President, or
Member of Congress, or on or before May 15 of that calendar year,
whichever is later, and on or before May 15 of each successive year the
individual continues to be a candidate, an individual shall file a report
for the preceding calendar year as required by section 302,

(f) Any individual who occupies an office or position designated in
subsection (b) shall, within thirty days after leaving such position,
file a report as required by section 302 (covering the portion of that
calendar year up to the date the individual left such office or position)
unless such individual has accepted employment in another position
designated in subsection (b).

CONTENTS OF REPORT

Skc. 302. Each report filed under subsections 301(a), (e), and (f)
shall include a full and complete statement, in such manner and form
as the supervising ethics office (as defined in section 304(a)) for the
filing individual shall prescribe, which contains the following:

(:S (1) The amount and the identity of each source of earned income
(exclusive of honoraria) received during such calendar year which
exceeds $100 in amount or value.

(2) The identity of the source, the amount, and the date, of each
honorarium received during such calendar year and an indication of
which honoraria, if any, were donated to a charitable organization.

(3) The identity of each source of income (other than earned in-
come) received during such calendar year which exceeds $100 in
amount or value, and an indication of which of the following categories
the amount or value of such item of income is within—

A) not more than $1,000,

B) greater than $1,000 but not more than $2,500,

C) greater than $2,500 but not more than $5,000,

D) greater than $5,000 but not more than $15,000,

E) greater than $15,000 but not more than $50,000,

F) greater than $50,000 but not more than $100,000, or
G) greater than $100,000.

(4) For purposes of paragraphs (1) and (3), any gift described
in subsections (b) and (c¢) of this section shall not be considered as
income.

(b) The identity of the source, a brief description of, and the value
of any gifts of transportation, lodging, food, or entertainment ag-
gregating $250 or more provided by any one source other than a rela-
tive during the calendar year except that any food, lodging, or enter-
tainment received as part of the personal hospitality of any individual
need not be reported.

(¢) The identity of the source, a brief description of, and the value
of all other gifts aggregating $100 or more from any one source other
than a relative during the calendar year unless, in an unusual case, a
waiver is granted by an individual’s supervising ethics office.

89-724 0 - 77 ~ 13
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(d) (1) Gifts with a fair market value of less than $35 need not be
agaregated for the purposes of subsections (b) and (¢) of this section.

(2) In aggregating gifts for purposes of subsections (b) and (c¢)
of this section, the reporting individual may deduct from the total
value of gifts received from any source during the calendar year the
total value of gifts given by the reporting individual to that source
during the calendar year, except that, if gifts with a fair market value
of less than $33 received from that source are not aggregated, gifts
with a fair market value of less than $35 given to that source may
not be dedncted. '

(e) (1) The identity and category of value of each item of real
property held, directly or indirectly, during such calenedar year which
has a fair market value in execess of $1,000 as of the close of such
calendar year.

(2) The identity and category of value of each item of personal
property held, directly or indirectly, during such calendar year in a
trade or business or for investment or the production of income which
has a fair market value in excess of $1,000 as of the close of such
calendar year.

(f) The identity and category of value of each personal liability
owed, directly or indirectly, other than to a relative, which exceeds
$2,500 at any time during such calendar year,

(g) The identity, date, and category of value of any transaction,
directly or indirectly, in securities or commodities futures during such
calendar year exceeding $1,000, except that (1) the identity of the
recipient of any gift to any tax-exempt organization described in
section 501(c) (3) of the Internal Revenue Code of 1954 involving
such a transaction need not be reported, and (2) any transaction solely
by and between the reporting individual, his spouse, and dependents
need not be reported.

(a) (1) The identity, date, and category of value of any purchase,
sale, or exchange, directly or indirectly, of any interest in real property
during such calendar year if the value of the property involved in
such purchase, sale, or exchange exceeds $1,000 as of the date of such
purchase, sale, or exchange, except that (1) the identity of the
recipient of any gift to any tax-exempt organization described in
section 801(c) (3) of the Internal Revenue Code of 1954 involving
such a transaction need not be reported, and (2) any transaction solely
by and between the reporting individual, his spouse, or dependents
need not be reported.

(2) For the purposes of subsection (e) (1) of this section and
paragraph (1) of this subsection, the identity of an item of real
property shall include the number of acres of property (if there is
more than one acre), the exact street address (except with respect to
a personal residence of a reporting individual), the town, county,
and State in which the property is located, and if there are substantial
improvements on the land, a brief description of the improvements
(such as “office building”).

(i) The identity of and a description of the nature of any interest
in an option, mineral lease, copyright, or patent right held during such
calendar year.

() The identity of all positions held as an officer, director, trustee,
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pavtner, proprietor, agent, employee, representative, or consultant of
any corporation, company, firm, partnership, or other business enter-
prise, any nonprofit organization, and any educational or other insti-
tution, except that this subsection shall not require the reporting of
positions held in any religious, social, fraternal or political entity.
(k) A description of, the parties to, and the terms of any contract,
promise, or other agreement between such individual and any person
with respect to his employment after such individual ceases to occupy
an office or position described in section 301, including any agreement
under which such individual is taking a leave of absence from an
office or position outside of the United States Government in order
to occupy an office or position described in section 301(b), and a de-
scription of and the parties to any agreement providing for continua-
tion of payments or benefits from a prior employer other than the
United States Government.
(1) If any person, other than the United States Government, paid
the reporting individual compensation in excess of $5,000 in any of
the two calendar years prior to such calendar year, the individual
shall include in the report—
(1) the name and address of each source of such compensation ;
(2) the period during which the reporting individual was re-
ceiving such compensation from each such source;
(3) the title of each position or relationship the reporting in-
dividual held with each compensating source; and
(4) a brief description of the duties perforiied or services
rendered by the reporting individual in each such position.
The preceding sentence shall not require any individual to include
in such report any information which is considered confidential as
a vesult of a privileged relationship, established by law, between such
individual and any person nor shall it require an individual to report
any information with respect to any person for whom services were
provided by any firm or association of which such individual was a
member, partner, or employee unless such ‘individual was directly
involved in the provision of such services.
Skc. 303. (a) For purposes of subsections (e) through (h) of sec-
tion 302, an individual need not specify the actual amount or value
of each item required to be reported under such subsections, but such
individual shall indicate which of the following categories such
amount or value is within:
(1) not more than $5,000,
(2) greater thaz $5,000 but not more than $15,000,
(3) greater than $15,000 but not more than $50,000,
(4) greater than $50,000 but not more than $100,000,
(5) greater than $100,000 but not more than $250,000,

( 63 greater than $250,000 but not more than $500,000,

greater than $500,000 but not more than $1,000,000,

(8) greater than $1,000,000 but not more than $2,000,000,
(9) greater than $2,000.000 but not more than $5,000,000, or
(10) “greater than $5,000,000. - .

(b) For the purposes of subsection (e) of section 302, if the current
value of an interest in real property (or an interest in a real estate
partnership) is not ascertainable without an.appraisal, an individual
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may list the date of purchase and the purchase price of the interest
in the real property instead of specifying & category of value pursuant.
to subsection (a) of this section. If the current value of any other
item required to be reported under subsection (¢) of section 302 is not
ascertainable without an appraisal, such individual may list the book
value of a corporation whose stock is not publicly traded, the net worth
of a business partnership, the equity value of an individually owned
business, or with respect to other holdings, any recognized indication
of value, but such individual shall include in his report, a full and
complete descriﬁtion of the method used in determining such value.

(¢) (1) For the purposes of subsections (a) through Fc) of section
302, the individual shall report the source, but need not. report the
amouit, ¢f any earned income over $1,000 oz gifts over $100 ($250 in
the case of trunsportation, lodging, food, or entertainment) received
by a spouse or minor dependent, and of gifts of over $500 received
by an adult dependent, but with respect to earned income, if his spouse
or any minor dependent is self-employed in his or her own business or
professzlon, only the nature of such business or profession need be
reported.

(2) For the purposes of subsection (a)(8) and subsections (e)
through (1) of section 802, a reporting individual shall also report the
interests of the spouse or dependents of thst individual. ‘

(3) No report shall be required with respect to the interests of a
spouse living separate and apart from the reporting individual.

(d) (1) Except as provided in this subsection, the holding of and
income from a trust or other financial arrangement from which the
reporting individual, or the spouse or any dependent of such reporting
individual, receives income or has an equity interest in, must be pub-
licly reported according to the provisions of section 302, except that
the identity of the holdings and the sources of o trust’s income need
not be disclosed if—

(A) the trust was not created directly or indirectly by the re-
porting individual, his spouse, or dependent, :

(B) the reporting individual, his spouse, and dependent have
no knowledge of the contents or sources of income of the trust,
and

(C) the reporting individual has requested the trustee to pro-
vide information with respect to the holdings and sources of in-
come of the trust and the trustee refuses to disclose the
information.

However, where the identity of the holdings and the sources of in-
come of a trust need not be disclosed, the reporting individual must
list the category of the net cash value of his interest in the total trust
holdings under subsection (e) of section 302, and must list the category
of the amount of the income from the trust under subsection (a) (3)
of section 302.

(2) Since it is the policy of the United States that individunals hold-
ing positions described in section 301 make full and complete public
financial disclosure of financial holdings, trusts established for the
purpose of being blind trusts. whether revocable or irrevocable, shall
be dissolved or amended by Mav 15,1978 (or within 3 months after the
date an individual becomes subiect to this title if such date is after
May 15, 1978), by the creating party to permit the disclosures required

-~
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by this rule unless, prior to cither such date, the minimum require-
ments for a blind trust ave defined by statute and the trust involved
meets the requirements of that statute.

_(¢) The President, the Judicial Conference of the United States,
the House of Representatives, or the Senate ty require the veporting
and disclosure of information with vespect to gifts received by report-
ing individuals under their supervision as designated in, section
304 (a), and their spouses and dependents, in addition to thut required
by section 302 it it is determined that such information is nccessary
for the effective enforecement of the conflict of interest Jaws or
regulations.

(£) Tach report filed under subsections 301 (c) and (d) shall in-
clude a full and complete statement, in such manner and form as the
individual’s supervising ethics office shall prescribe, with respect to in-
formation required by subsections (c), (1[’), 1), (1), (k), and (1) of
section 302, as of the date of filing, and the sources and amounts of any
payments te date over and above normal salary (including but not
limited to severence, bonus or buy-out payments) from a prior em-
ployer or partner for the year of filing and the preceding calendar
year.

FILING OF REPORTS

Skc. 804. (a) For purposes of this title, the term “supervising ethics
office” means—

(1) a committee designated by the Senate of the United States
in the case of Members, officers, and employees of the Senate, can-
didates seeking election to the Senate, and officers and employees
of the General Accounting Office, the Cost Accounting Standards
Board, the Office of Technology Assessment, and the Office of the
Attending Physician;

(2) a commitice designated by the House of Representatives in
the case of Members. officers. and employees of the House of Rep-
resentatives, candidates seeking elcetion to the House of Repre-
sentatives, and officers and employces ¢f the Architect of the
Capitol, the Botanic Gardens, the Government Printing Office,
and the Library of Congress; .

(3) a committee designated by the Judicial Conference of the
United States in the case of justices and judges of the United
States, any officer or employee of the judicial branch of the Gov-
ernment, or the District of Columbia government, and any Presi-
dential nominee for any such position; o

(4) the President in the case of any Commissioner of the Civil
Service Commission and the Director of the Office of GGovernment
Ethics of the United States Civil Service Commission: and

(5} the Office of Government Ethics of the TTnited States Clivil
Service C'ommission in the case of any other individual required
to filea report under section 301 o )

(b) (1) Fach officer or employee whose supervising cthics office
is the Office of Government Ethics of the Unifed States Civil Serv-
jce Commission (heveinafter veferred to as the “Office of Government
TFthics?), other than an individual excepted under paragraph (2).
shall—
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(A) file the report required by this title with the designated
ofticial of his agency ; and

(B) file a copy of his report with the Office of Government
Ethics if such officer or employee is the President, the Vice Presi-
dent, a Presidential appointee in the Executive Office of the
FPresident who ig not subordinate ¢ the head of an agency in
that Office, a full-time member of a committee, board, or com-
mission appointed by the President or an individual whose pay
rate is specified in subchapter Ii i chapter 53 of title 5, United
States Code.

(2) The President may exempt any individual in the Central In-
telligence Agency, the Defense Intelligence Agency, or the National
Security Agency, or any individual engaged in intelligence activities
in any agency of the United States from the requirement to file a
report with his supervising ethics office if the President finds that, due
to the nature of the office or position occupied by such individual,
public disclosure of such report would reveal the jdentity of an nnder-
cover agent of the Federal Government. Each individual exempted
by the President from such requirements shall file such report with
the head of the agency in which he occupies an office or position and
said report shall not be made public.

(¢) Each Commissioner of the Civil Service Commission and the
Director of the Office of Government Ethics of the Civil Service
Commission shal file the report required by this title with the Presi-
dent and a copy with the Office of Government Ethics.

(d) (1) Each individual identified in subscction 301(d) who is
nominated for a position the supervising ethics office for which is the
Office of Government Ethics shall file the report vequired by this title
with the Senate committee (in the case of a nominee for Vice Presi-
dent, the Senate and House committees) considering his nomination
and a copy of such report with the agency in which he is nominated to
serve and the Office of Government Ethics.

{2) Fach individual identified in subscction 301(d) who is not
referred to in paragraph (1) of this subsection shall file the report
required by this title with the Senate committee considering his nomi-
nation and a copy of such report with the supervising ethies office for
the position for which he is nominated.

(e) Each individual identified in subsection 301(e) shall file the
report required by this title with the supervvising cthics office for the
position for which he is a candidate.

(£) (1) Bach Member, officer, employee or candidate whose super-
vising ethics office is o committee designated by the Senate yr House
of Representatives shall file the report requirved by this title with
the Secretary of the Senate or the Clerk of the House of Representa-
tives, respectively.

(2) Each Member of the House of Representatives or the Senate ov
a candidate for such a position shall also file a copy of such report as
a public document with the Secretary of State (or, if there is no office
of Secretary of State, the equivalent state officer) in the State which
the individual represents or in which he is a candidate.

() (1) Each justice, judge, adjudicatory official, officer, or employee
of the judicial branch or the judicial branch of the District of Colum-
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bia shall file the report required by this title with his supervising
ethics office.

(2) In addition, each justice or judge or cther adjudicatory official
of the judicial branch of the United States shall file & copy of such
report as n public document with the clerk of the court on which he
sits.

(h) The individual’s supervising ethics office may grant one or more
reasonable extersions of time for filing any report (other than a report
required by subsection 301(d)) but the total of such extensions shall
not exceed ninety days. The congressional committee considering a
nomination may grant one or more reasonable extensions of time for
filing any report required to be filed under subsection 301(d) but in
no event shall such extension extend beyond the time such nominec
is confirmed.

CUSTODY OF AND PUBLIC ACCESS TO REPORTS

Skc. 305. (a) The Secretary of the Senate, the Clerk of the House
of Representatives, each Secretary of State, the committee designated
by the Judicial Conference, and each clerk of court shall make each
report filed under section 304 available to the public within fifteen
days after the receipt of such report from any individual and provide
n copy of such report to any person upon a written request.

(b) Each exccutive agency, as defined in section 105 of title 5,
United States Code, and the Office of Government Ethics of the Civil
Service Commission shall—

(1) make each report filed under section 304 available to the public
within forty-five days after the receipt of such report from any indi-
vidual and provide a copy of such report to any person upon a written
request ; and

(2) prior to making such reports available to the public, cause each
such report to be reviewed to assure compliance with applicable laws
and regulations and indicate on the financial disclosure report the
name of the person who conducted such review and the fact that no
conflicts exist or a description of the activn taken to eliminate any
conflicts which do exist.

(c) Any person receiving a copy of a veport or inspecting a report
pursuant to subsection (a) or (b) shall be required to supply his name
and address and the name of the person or organization, if any, on
whose behalf he is requesting a report and may be vequired to pay a
reasonable fec in any amount which is found necessary to recover the
cost of reproduction or mailing of such report excluding any salary
of any employee involved in such reprocduction or mailing. A copy
of such report may be furnished without charge or at a veduced charge
if it is determined that waiver or reduction of the fee ig in the public
interest. The names and addvresses of persons or organizations inspect-
ing or receiving a copy of a report shall be made available to the re-
porting individual and to the public.

() l(:31) It shall be unlawiul for any person to inspect, or nbtain a
report— »

(A) for any unlawful purpose;
(B) for any commercial purpose;
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(C) for determining or establishing the credit rating of any
individual; or

(D) for use, directly ov indivectly, in the solicitation of money
for any political, charitable, or other purpose.

(2) The Attorney General may bring a civil action against any per-
son who inspects or obtains a rveport for any purpose prohibited in
paragraph (1). The court in which such action is brought may assess
against such person a penalty in any amount not to exceed $35,000.

(e) Any report reccived under this title by the offices referred to in
subsections (a) and (b) shall be held and kept available to the public
for a period of six yeavs after its veceipt. After such six year period,
any such report shall be destroyed.

AUDITS OF REPORTS

Skc. 306. (a) The Office of Government Iithics shall, under such
regulations as are prescribed by that Office in order to monitor the
accuracy and completeness of such reports—

(1) conduct; on a random basis, a suflicient number of audits, as
deemed nccessary and appropriate, of the reports filed with that Of-
fice (other than the reports filed by the President, Vice President, a
Commissicner of the Civil Service Commission or the Director of the
Office of Government Ethics) ; and

(2) audit at least one report filed by an individual holding the oflice
of President, Vice President, or Civil Service Commissioner during
the term of such person, and at least onec every four years audit onc
report filed by the Director of the Office of Government Ethics, except
that no such audit shall take place during the calendar year any such
individual is up for reelection.

(b) The Comptroller General shall, under such regulations as may
be prescribed by him, in consultation with the respective supervising
ethics office of the Senate or the House of Representatives, in order to
monitor the accuracy and completeness of such reports—

(1) conduct on a random basis, a sufficient number of audits, as
determined by the respective supervising ethics office, of the re-
ports filed with such offices (other than those filed by a Member
of the Senate or House of Representatives or an officer or em-
ployce of the General Accounting Office) : and

(2) during each six-year period beginning after December 31,
1977, audit at least onc report filed by each Member of the Senate
and House of Representative, except that no such audit shall take
place during the calendar year such Member is up for reelection
and the report of any Member not reelected or who does not
serve out the term of his office shall not be subject to audit after
he has left office.

(¢) The supervising ethics office for the judicial branch of the
United States and the District of Columbia shall, under such regula-
tions as are prescribed by that office, conduet, on a random basis, a
sufficient number of audits of the venorts filed with that office in order
to monitor the accuracy and completeness of such renorts.

(&) The supervising ethics office of the Senate shall, under the regu-
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lations prescribed by the Comptroller Genernl under subscction (c),
condluct on a random basis, a suflicient number of audits of the veports
filed with said office by officers and employces of the General Account-
ing Office in order to monitor the accuracy and completeness of such
roports.

(¢) The findings of ench audit conducted pursuant to this section
shall be transmitted to the individual being audited and that individ-
ual’s supervising ethies office.

(f) Nothing in thig section shall effect the authority of a supervising
ethics office to conducet an audit of a report filed under this title in the
courso of an investigation of allegations of wrongdoing.

FATLURE TO FILE, FALSIFYING REPORTS; PROCEDURE

Sro. 307, (a) (1) Any individual who knowingly and willfully fal-
sifies or omits to report any material information such individnal is
required to report under section 302 shall be fined in any amount not
exceeding $5,000, or imprisoned for not more than one year, or hoth.

(2) The Attorney General may bring a civil action in any district
court of the United States against any individual who fails to file a
report which such individual is vequived to file under seetion 301 ov
who fails to veport or inaccurately veports any information which
such individual is required to report under section 302. The court in
which such action is brought mav assess against such individual a pen-
altv in any amount not tn exceed $5.000.

(b) The supervising ethics office shall refer to the Attorney General
the name of anv individual such office has rensonable cause to helieve
has failed to file & renort, has falsified or failed to file information
required to be reported, or has violated anv law relatino to conflicts ot
interest of officers and emmnloyees of the Government, and in the case
of the President, Vice President, or anv justice or indge of the United
States, shall also refer such matter to the Committee on the Judiciary
of the House of Representatives.

() The supervising ethics office for the indicial branch shall. sub-
ject to such procedures and resulations as the office shall prescribe—

(1) review the veports filed with it under this title to insure
that the reports are filed in a timely manner, and are complete
and in proper form;

(2) arrange for the audits required by section 306(c) of this
title;

(3) investigate complaints with respect to alleged violations
of this title;

(4) take apnropriate administrative action against employees
of the judicial branch who violate this title;

(5) refer matters to the Attorney General and the Committee
on the Judiciary of the House of Representatives pursuant to
section 307 (b) ; and

(6) report at least annually to the Clonaress on the activities
of the Judicial Clonference of the United States pursuant to this
title and the effectiveness of the indicial branch system for the
prevention of conflicts of interest, with recommendations for
changes or additions to applicable laws as necessary.
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DEFINITIONS

Skc. 308. Asused in this title—

(1) the term “agency” means each authority of the Govern-
ment of the United States;

(2) the term “candidate” has the meaning set forth in section
301)0f the Federal Election Campaign Act of 1971 (2 U.S.C.
431);

(8) the term “commodity future” means commodity future as
defined in sections 2 and 5 of the Commodity Exchange Act, as
amended (7U.S.C..2and 5) 3

(4) the terrn “Comptroller General” means the Comptroller
General of the United States;

(5) the term “dependent” has the meaning set forth in section
152 of the Internal Revenue Code of 1954 ;

(6) the term “earned income” means any income earned by an
individual which is compensation received as a result of personal
services actually rendered ;

(7) the term “employee” includes any employee designated
under section 2105 of title 5, United States Code, and any em-
ployee of the United States Postal Service or of the Postal Rate
Commission ;

(8) the term “gift” means a payment, subscription, advance,
forebearance, rendering, or deposit of money, services, or any-
thing of value, including food, lodging, transportation, or enter-
tainment, and reimbursement for other than necessary expenses,
unless consideration of equal or greater value is received, but does
not include (A) a political contribution otherwise reported as re-
quired by law, (B) a loan made in a commercially reasonable
manner (including requirements that the loan be repaid and that
a reasonable rate of interest be paid), (C) a bequest, inheritance,
or other transfer at death, or (D) anything of value given to a
spouse or dependent of a reporting individual by the employer
of such spouse or dependent in recognition of the service provided
by such spouse or dependent;

(9) the term “income™ means gross income as defined in section
61 of the Internal Revenue Code of 1954::

(10) the term “Member of Congress” means a Senator, a Rej-
resentative, a Resident Commissioncr, or a Delegate;

(11) the term “officer” includes any officer designated under
section 2104 of title 5, United States Code, and any officer of the
United States Postal Service or of the Postal Rate Commission;

(12) the term “officer or employee of the Senate or the House
of Representatives” includes any individual whose salavy is dis-
bursed by the Sceretary of the Senate or the Clerk of the House
of Representatives except the Vice President;

(18) the ternr “Presicential nominee” means an individual ap-
pointed by the President to an office for which confirmation, by and
with the advice and consent. of the Senate, is required, or an in-
dividual nominated by the President to serve as Vice President
pursuant to the twenty-fifth article of amendment to the Con-
stitution of the United States;
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(14) the term “relative” means, with respect to a person re-
quired to file a report under this rule, an individual who is re-
lated to the person as father, mother, son, daughter, brother, sister,
uncle, aunt, great uncle, great aunt, fivst cousin, nephew, niece,
husband, wife, grandfather, grandmother, grandson, grand-
daughter, father-in-law, mother-in-law, son-in-law, daughter-in-
law, brother-in-law, sister-in-law, stepfather, stepmother, step-
son, stepdaughter, stepbrother, stepsister, half brother, half sister,
fiancé, fiancée, or who is the grandfather or grandmother of the
spouse of the person reporting;

(15) the term “security” has the meaning set forth in section 2
of the Secuvities Act of 1983, as amended (15 U.S.C. 77b);

(16) the ternr “transactions in securities and commodities fu-
tures” mewns any acquisition, transfer, or other dispostion in-
volving any security or commodity future;

(17) the term “uninformed services” means any of the Armed
TForces, the commissioned corps of the Public Health Service, or
the commissioned corps of the National Oceanic and Atmospheric
Administration,

SEPARABILITY

Src. 809. If any part of this title is held invalid, the remainder of the
title shall not be affected thereby. If any provision of any part of this
title, or the application thereof to any person or circumstance, is held
invalid, the provisions of other parts and their application to other
persons or circumstances shall not be affected thereby.

AUTHORIZATION OF APPROPRIATIONS

Skc. 810. There are authorized to be appropriated such sums as may
be necessary to carry out the provisions of this title.

EFFECTIVE DATE

Skc. 811. This title shall take effect on January 1, 1978, and the first
reports under section 301(a) shall be filed on or before May 15, 1978,
and shall only include the information requived by paragraphs (e),
(f), (1), (3), (k), and (1) of section 802 as of January 1, 1978.

TITLE IV—OFFICE OF GOVERNMENT ETHICS

OFFICE OF GOVERNMENT ETHICS

Sro. 401. (a) There is established in the United States Civil Service
Commission (hereinafter referred to as the “Commission”) an office
to be known as the Office of Government Ethies (hereinafter referred
to as the “Office”).

(b) There shall be at the head of the Office a. Director (hercinafter
referred to as the “Director”), who shall be appointed by the Presi-
dent, by and with the advice and consent of the Senate.

AUTHORITY AND FUNCTIONS

Sko. 402. (a) The Director shall provide, under the general super-
vision of the Commission, overall dirvection of executive branch poli-
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cies related to prévenking conflicts of interest on the part of officers

and employees of any executive agency, as defined in section 105 of

title 5, United States Code, except the General Accounting Office.
(b) The responsibilities of the Director shall include—

(1) developing and recommending to the Commission, in con-
sultation with the Attorney General, rules and regulations to be
promulgated by the President or the Commission pertaining to
conflicts of interest and ethics in the executive branch, including
rules and regulations establishing procedures for filing, review,
and public availability of financial statements filed by officers and
employees in the executive branch as required by title TIT of this
Act; C

(2) developing and recommending to the Commission, in con-
sultation with the Attorney General, rules and regulations to be
promulgated by the President or the Commission pertaining to
the identification and resolution of conflicts of interest;

(3) monitoring and investigating compliance with the public
financial disclosure requirements of title III of this Act by officers
and employees of the executive branch and executive agency offi-
cials responsible for receiving, reviewing, and making available
such statements;

(4) establishing a system whereby each financial disclosure
statement filed, whether public or confidential, is promptly re-
viewed by the Director, an ethics counselor, ¢r a reviewing
official under the supervision thereof, and that the indiadual con-
ducting the review signs and dates the financial disclosure state-
ment and indicates on the statement that it has been raviewed ana
that no conflicts exist or indicates the action taken to eliminate
any conflicts which do exist ;

(5) conducting the random audits required by title IIT of this
Act of financial disclosure statements to determine whether sueh
statements ave complete and accurate;

(6) conducting a random annual review of not less than five
per centum of the financial statements filed by officers and em-
ployees in the executive branch as required by title ITI of this
Act to determine whether such statements reveal possible viola-
tions of applicable conflict of interest laws or regulations and
recommending appropriate action to correct any conflict of inter-
est or ethical problems revealed by such review;

(7) monitoring and investigating individual and agency com-
pliance with any additional financial reporting and internal re-
view requirements esteblished by law for the executive branch;

(8) interpreting rules and vegulations issued by the President or
the Commission governing conflict of interest and ethiical probiems
and the filing statements;

(9) consulting, when requested, with agency cthics counselors
and other responsible officials regarding the resoiution of conflict
of interest problems in individual cases; :

(10) establishing a formal advisory opinion service whereby
advisory opinions which the Director renders on matters of gen-
eral applicability or on important matters of first impression are
rendered after, to the extent practicable, providing interested
parties with an opportunity to transmit written comvinents to the

P
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Director with respect to the request for such advisory opinion, and
whereby such advisory opinions” are compiled, published, and
made available to agency ethics counselors and the public;

(11) ordering corrective action on the part of agencies and em-
ployees which the Director deems necessary;

(12) requiring such reports from execcutive agencies as the Di-
rector deems necessary ;

(18) assisting the Attorney General in evaluating the effective-
ness of the conflict of interest laws and in recommending appro-
priate legislative action ;

(14) cvaluating, with the assistance of the Attorney General,
the need for changes in rules and regulations issued by the Com-
mission and the agencies regarding conflict of interest and ethical
problems, with a view toward making such rules and regulations
consistent with and an effective supplement to the confiict of in-
terest laws;

(15) cooperating with the Attorney General in developing an
effective system for reporting allegations of violations of conflict
of interest laws to the Attorney General, as required by section
535 of title 28, United States Code;; ’

(16) providing information on and promoting understanding
of ethical standards in executive agencies;

{17) reporting to the Commission recommendations which shall
be submitted to the Congress no later than February 1, 1979, as
to which additional executive branch employees, if any, should
be covered by the requirements for public financial disclosure and
a report on which executive branch officials are required to file
confidential financial disclosure statements under any Executive
order, rules, or regulations: and

(18) reporting to the Commission, which report shall be sub-
mitted to the President and the Congress at least annually, on
the activities of the Office and the effectiveness of the executive
branch system for the prevention of conflicts of interest, with
recommendations for changes or additions to applicable laws as
necessary. Such report shall include the number of financial
disclosure statements annually audited by the Office pursnant to
title IIT of this Act.

(c) In the development of policies, rules, vegulations, procedures,
and forms to be recommended, authorized, or prescribed by him, the
Director shall consult, when appropriate, with the exccutive agencies
affected and the Attorney General.

ADMINISTRATIVE PROVISIONS

Src. 403. (a) Upon the request of the Director, each executive
agency is divected to—

(1) make its services, personnel, and facilities available to the
Director to the greatest practicable extent for the performance
of functions under this Act; and

(2) except when prohibited by law, furnish to the Director
all information and records in its possession which the Director
may determine to be necessary for the performance of his duties,
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(b) Section 5316 of title 5, United States Code, is amended by
adding at the end thereof the following:
“(141) Director, Office of Government Ethics, Civil  Service
Commission”.

AUTHORIZATION OF APPROIRIATIONS

SEc. 404, There are authorized to be appropriated to carry out the
provisions of this title— '
(1) not to exceed $3,000,000 for the fiscal year ending Septem-
ber 30, 1978 ;
(2) not to exceed $3,000,000 for each of the fiscal years 1979,
1980, 1981, and 1982.
SEPARABILITY

Skc. 405, If any part of thig title is held invalid, the remainder of
the title shall not be affected thereby. If any provision of any part of
this title, or the application thereof to any person or circumstance, is
held invalid, the provisions of other parts and their application to
other persons or circumstances shall not be affected thereby.

TITLE V—GOVERNMENT PERSONNEL; RESTRICTIONS
ON PCST SERVICE ACTIVITIES

Sue. 501. Title 18 of the United States Code is amended by deleting
section 207 and inserting in lieu theveof the following:

“§ 207. Disqualification of former officers and employees; disquali-
fication of partners of current officers and employees

“(a) Whoever, having been an officer or employee of the executive
branch of the United States Government, of any independent, agency
of the United States, or of the District of Columbia, including a special
Government employee, after his employment has ceased, knowingly
aids, assists, or represents any one other than the United States, in con-
nection with any judicial or other proceeding, application, request for
a ruling or other determination, contract, claim, controversy, charge,
‘accusation, arrest, or other particular matter involving a specific party
or parties in which the United States or the District of Columbia is
a party or has a direct and substantial interest and in which he par-
ticipated personally and substantially as an officer or employee through
decision, approval, disapproval, recommendation, the rendering of
advice, investigation, or otherwis», while so employed, or

“(b) Whoever, having been so employed, within two years after his
employment has ceased, knowingly—

“(1) acts as agent or attorney for or otherwise represents any-
one other than the United States in any formal or infdrmal ap-
‘pearance before, or .

“(2) makes any written or oral communication on behalf of
anyone other than the United States to, and with the intent to
influence the action of,

any court or department or agency, or any officer or employee thereof,
in connection with any judicial or other preceeding, application, re-
quest for a ruling or other determination, contract, claim, controversy,
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charge, accusation, arrest, or other particular matter involving a spe-
cific party or parties in which the United States or the District of
Columbia is a party or has a direct and substantial interest and which
was under his official responsibility as an officer or employee within a
period of one year prior to the termination of such responsibility, or,

“(c) Whoever, other than a special Government employee, having

heen so employed—. . A ‘ :
“(i) at a rate of pay specified-in subchapter IT of chapter 53 of
_ title 5, United States Code, or a-comparable or greater pay rate
under another authority ; or -
“(il) in a position classified at GS-16, GS-17, ar 3S-18 of the
General Schedule prescribed by section 5332 to title 5, United
States Code; in a position classfied at 0~7 or above under section
1009 of title 37, United States Code; or in a comparable executive
branch position under another authority, as defined by the Direc-
~ tor of the Office of Government Ethics, Civil Service Commission.
within one year after his employment with the department or agency
has ceased, knowingly— : :
“(1) makes any appearance or attendance before, or
“(2) makes any written or oral communication to, and with
the intent to influence the action of, o
the department or agency in which he served, or any officer or em-
ployee thereof, if such appearance or communication relates to any
particular matter which is pending before such department or agency :
Provided, That, the prohibition of this subsection shall not apply to
appearances or communication by the former officer or employee con-
cerning matters of a personal and individual nature, such as personal
income taxes or pension benefits; Provided further, That, for the pur-
poses of this subsection, whenever the Director of the Office of Govern-
ment KEthics of the Civil Service Commission determines that a
separate statutory agency or bureau within a department exercises
functions which are distinct and separate from the remaining func-
tions of the department, the Director shall by rule designate such
agency or bureau, as a separate ‘department or agency’, except that
this shall not apply to former officers and employees of the department
whose official responsibilities included supervision of said agency or
bureau-—

“Shall be fined not more than $10,000 or imprisoned for not more
than two years, or both. In addition, if the head of the department or
agency in which the former officer or employee served finds, after no-
tice and opportunity for a hearing, that said former officer or employee
violated subsection (a), (b), or (¢} of this section, he may prohibit
that person from making any appearance or attendance before that
department or agency for a period not to exceed five years, or may take
other appropriate disciplinary action: Provided, That nothing in
subsection (a), (b), or (c) prevents a former officer or employee, in-
cluding a former special Government employee, with outstanding
scientific or technological qualifications from making any appearance,
attendance, or written or oral communication in connection with a
particular matter in a scientific or technological field if the head of
the department or agency concerned with the matter shall make a
certification in writing, published in the Federal Register, that the na-
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tional interest\would be served by such action or appearance by the
former officer or employee. ; L
“(d) ‘Whoever; being a partner of an officer or employee of the
executive branch of the United States Government, of any independent
agency of the United States or of the District of Columbia, including
a special Government employee, acts as agent or attorney for anyone
other than the United States before any department, agency, court,
court-martial, or any civil, military, or naval commission, of the
United States or of the District of Columbia, or any officer or em-
ployee thereof, in connection with any judicial or other proceeding, ap-
plication, request for a ruling, or other determination, contract, claim
controversy, charge, accusation, arrest, or other particular matter in
which the United States is a party or has a direct and substantial in-
terest and in which such officer or employee of the Government or
special Government employee participates or has participated person-
ally and substantially as a Government employee through decision,
- approval, disapproval, recommendation, the rendering of advice, in-

vestigation, or otherwise, or which is the subject of his official respon-'

sibility—
~ “Shall be fined not more than $5,000, or imprisoned for not more
than one year, or both.”. : :
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