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I -0

SCOPE NCTE

Chapter Cne deals with constitutional and statutory
material governing the issuance of arrest and search warr-
ants, including occasional citations to United States and
Illinois Supreme Court Decisions.

Cross Reference: Chapter III - Motions

0.1 __In General: The Concept of Probable Cause

An arrest may be effected with a judge-issued warrant
or without a warrant by a police officer in certain instan-
ces. "Searches" may be pursuant to search warrant or, in
exceptional circumstances; without a warrant procedure
{(where the judge issues process) or without warrant by an
officer. The test is the same. Was there probable cause,
as required by the Fourth Amendment which provides as
follows:

The right of the people to be secure in their
persons, houses, papers and effects, against
unreasonable searches z1d seizures, shall not be
violated, and no warrants shall issue, but upon
probable cause, supported by oath or afflrmatlon,
and particularly describing the place to be
searched, and the persons or things to be seized.
(underscoring added)

Prokbable cause for an arrest or search warrant is a
variable concept related to appearances at the time of de-
cision based on data, place, offense and offender. In Brin-
egar v. United States, 338 U.S. 160 (1948), the Supreme
Court wrote:

Probable cause exists where the facts and circumstances

within their (the officers') knowledge and of which

they had reasonably trustworthy information [are] suffi-
cient in themselves to warrant a man of reasonable cau-

tion in the belief that an offense has been or 1s being

committed. 338 U.S. at 175-176
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Probable cause is also used in connection with prelim-
inaries, search warrant procedure and indictments. The
phrase describes a quantity of information, less than a pre-
ponderance, but more than a scintilla. The standard is ob-
jective, based on information which would lead an ordinary,
prudent, reasonable person to believe the crime occurred,
the existence of fruits or instrumentalities thereof or the
identity of the offender. See Annotations at 39 ALR 790, 69
L.Ed. 543.

0.2 In General: The Relevance of the Arrest

Most suspects are searched, and/or taken into custody
pursuant to an arrest by a peace officer, Ill. Rev. Stat. Ch
38 §107-2 (1965), who, whenever practical, should obtain ad-
vance judicial approval by warrant procedure. (§107-9)

Where, however, there is probable cause to believe that
an offense is being committed, or has been committed, and
the officer has reasonable grounds to believe that the per-
son to be arrested has committed the uffense, he may effect
a legal arrest and search for objects, weapons, fruits, in-

. struments or evidence if "incident" to a legal arrest. (See
I-3.2). Several principles emerge:

-— An officer may not arrest on suspicion, but reason-
able suspicion may become or harden into probable
cause.

-- BAn arrest looks at both the officer and the indi-
vidual. Stopping a person is not, in itself, an
arrest.

-- A prior illegal "search" cannot provide a pretext
for a valid arrest. On the technical meaning of
search, see §I-3.1. The "search" must follow, not
precede, the arrest.

-- A non-search look-and talk- situation, especially in

public places where the officer has a right to be, may

lead to grounds for the legal arrest.

See Annot. What Constitutes Probable Cause for Arrest?
Supreme Court Cases, U.S. v. Martinez - Fuerte et al, 28
L.Ed. 24 978. Sifuentes v. . US. 96 S.Ct. 3074 (1976)
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WARRANTS UPON CCMPLAINT ON AFFIDAVIT

1.0 Arrest Warrants 1in General

If it appears to the court from the contents of a duly
verified complaint and from examination of the complainant
or other witnesses, if any, that an offense is being, or has
been committed by the accused, the court must issue a warr-
ant for his arrest. The warrant may not lawfully issue upon
the complaint without an examination by the court of the
complainant, and the right that there be such examination 1is
a substantial right of the accused.

Summons may be used instead of arrest, see Ill. Rev.
Stat., Ch 38 §107-11. ‘

1.1 Conclusionary Recitals

The decisions of this Court concerning Fourth Amendment
probable cause requirements before a warrant for either
arrest or search can issue reguire that the judicial
officer issuing such a warrant be supplied with suffi-
cient information to support an independent judgment
that probable cause exists for the warrant. Whiteley
.v. Warden, 401 U.S. 560, at 564 (1971).

1.2 __Statutory Material Ch. 38, § 107-9

Arrest Warrant Upon Complaint

§ 107-9. Issuance of Arrest Warrant Upon Complaint
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Chap.

(a) When a complaint is presented to a court charging

that an offense has been committed it shall examine up-
on oath or affirmation the complainant or any witness-

es.

(b) The complaint shall be in writing and shall:

{1) State the name of the accused if known, and
if not known the accused may be designated by any name
or description by which be can be identified with rea-
sonable certainty;

(2) State the offense with which the accused is
charged; ’

(3) State the time and place of the offense as
definitely as can be done by the complainant; and

(4) Be subscribed and sworn to by the complain-
ant.

(c) A warrant shall be issved by the court for the
arrest of the person complained against if it appears
from the contents of the complaint and the examination
of the complainant or other witnesses, if any, that the
person against whom the complaint was made has commit-
ted an offense.

(d) The warrant of arrest shall:
(1) Be in writing;

(2) Specify the name of the person to be arrested
or if his name is unknown, shall designate such person
by any name or description by which he can be identi-
fied with reasonable certainty;

(3) Set forth the nature of the offense;

(4)  State the date when issued and the municipal-
ity or county where issued;

(5) Be signed by the judge of the court with the
title of his office;

(6) Command that the person against whom the com-
plaint was made be arrested and brought before the
court issuing the warrant or if he is absent or unable
to act before the nearest or most accessible court in
the same county; and
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(7) Spécify the amount of bail.

' (e) The warrant shall be directed to all peace off-
icers in the State. It shall be executed by the peace
officer, or by a private person specially named there-~
in, and may be executed in any county in the State.

See also ‘arrest procedure under Article 111 (Charging an
Cffense), Sec. 110~3 (bail default) and Unif. Code of Corr.
Sec. 1005-6-4 (Violation of Probation, Supervision or Condi-
tional Discharge Conditions).

1.3 - Irregular Warrants; Technical v. Substantial Defects

A warrant of arrest shall not be cuashed or abated nor
shall any person in custody for an offense be discharged
from such custody because of technical irregularities not
affecting the substantial rights of the accused (Ch. 38,
§107-10). ,

Examples of such non-fatal irregularities are;

(1) The failure of the clerk to sign or affix his
seal.

(2) Absence of judge's signature from copies so long
as the original is signed.

A Warrant is substantially defective if the accused is
deprived thereby of constitutional rights.

Some examples of substantial defects are:

(1) There was no probable cause for the issuance
of the complaint.

(2) The complaint is not verified.

(3) The court has failed to examine the
complainant or other witnesses.

Chap. I _WARRANTS I-8 (10/ 1/78)




(4) The warrant was issued in blank to be
0 completed by the police.

(5) Non-specificity in descrlptlon of the items
to be seized. 1Illinois applies a rule of reason in
this respect. People v. Reid, 315 Ill. 597 (1925);
People v. Sawyer, 42 I11. 2d 294 (1968).

(6) Name misdescription; but fictitious warrant,
upheld in People v. Stansberry, 47 Ill. 2d 541 (1971).

1.4 Execution of Warrant

Generally Ill. Rev. Stat., Ch. 38 §108-6.

Peace Officers Use of Force, Ch. 38, §107-%
(Arrest) § 108-8 (Search)}.

ALI Model Code of Pre-arraignment Procedures §3.06
(Tentative draft 296€9).

i
.
.1
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WARRANT PROCEDURE: FUNCTICN OF THE TRIAL JUDGE

2.0 Function of the Trial Judge in General

To Determine Probable Cause

Mr. Justice Jackson, writing for the Court in
Johnson v. United States, 333 U.S. 10 (1948), explained
that:

The point of the Fourth Amendment, which often is
not grasped by zealous officers, is not that it denies
law enforcement the support of the usual inferences
which reasonable men draw from evidence. Its protec-
tions consist in reguiring that those inferences be
drawn by a neutral and detached magistrate instead of
being judged by the officer engaged in the often compe-
titive enterprise of ferreting out crime. . . When the
right of privacy must reasonably yield to the right of
search is a rule to be decided by a judicial officer,
not by a policeman or government enforcement agent.
333 U.S. at 13, 14,

See also Coolidge v. New Hampshire, 403 U.S. 443 (1971).
The Constitution requires "that the deliberate, impartial
judgment of a judicial officer . . . be interposed between
the citizen and the police. . . . ." See La Fave and
Remington, "The Judge's Role in Making and Reviewinag Law
Enforcement Decisions," 63 Mich. L. Rev. 827 (1965).

2.1 Evaluating Affidavits

Probable cause to justify the issuance of either a
search and seizure warrant or an arrest warrant may be
predicated upon:

Chap. I, WARRANTS I-10 (10/ 1/78)




1. Direct observation of affiant.
2. Hearsay Furnished to affiant.

3. Combination of both of the above.

In applying tools of analysis to an application based
upon mixed predicates of direct observation and hearsay
information, the issuing judge may, after evaluating both
the trustworthiness of the source of information and the
weight and worth of the information itself, reach one of
four conclusions:

(1) That the direct observation is adecguate itself to
establish probable cause;

(2) That the hearsay information is adequate itself to
establish probable cause:

(3) That neither the direct observation nor the hear-
say information, standing alone, is adequate to establish
probable cause, but that the two combined add up to the es-
tablishment of probable cause.

(4) That the total of the direct observation plus the
hearsay information does not establish probable cause.

2.2 The Spinelli-Aguilar Test Frongs

Where an arrest or search warrant is based on hear-
say or information from informers, the United States Supreme
Court in the Case of Aguilar v. Texas, 378 U.S. 108 (1964)
and Spinelli v. United States, 393 U. S. 410 (19€9), re-
quires a two-pronged 1nguilry or test:

(1) Is the informant credible? The application
must set out a basis to enable the judge to conclude
that the informant is credible (the Credibility Prong).
Discussion in United States v. Harris, 403 U.S. 573
(1971).

(2) Are the informer's conclusions reliable,
based on facts, specificity and detail contained in the
warrant application? (the Conclusion Prong).
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‘On.the order Of,analySis and procedure where a warrant
is sought partly on a hearsay affidavit and partly on direct .
Observation, consider the following: .

The most logical procedure to follow in evaluating a
warrant application is to look first at the hearsay
information. If the affiant has furnished the issuing
magistrate enough of the underlying circumstances to
persuade the magistrate (1) That the informant is
credible or his information otherwise reliable and (2)
that the informant's conclusions were validly arrived
at, probable cause is established. What Spinelli
refers to as "Aguilar's two-pronged test"” has been met.
If, on the other hand, the information furnished about
the informant and the information furnished from the
informant fail to pass muster by either or both of
Aguilar's prongs, the informant's information is still
not rendered valueless. "Rather, it need(s) some
further support.”

In search of that "further support,"” the magistrate may
then look to the direct observation recounted by the
affiant. That direct observation may serve a dual func-
tion. As substance in its own right, it bears directly
on the guestion of probable cause. It may also serve
the ancillary and concomitant function of corroborating
or verifying the hearsay information. Initially, the
trustworthiness of an informant's information may not
have been adeguately established intrinsically because
either (1) the magistrate was not persuaded by proven
past performance or testimonials as to character, or
otherwise; that the informant was inherently credible,
or (2) the magistrate was not persuaded that the infor-
mation was otherwise reliable by virtue of having been
furnished under circumstances reasonably insuring trust-
worthiness. :

The ‘necessary trustworthiness may then be established
extrinsically by the independent verification of the
affiant's direct observation. If some of the signif-
icant details of the informant's story are shown to be,
in fact, true, that encourages the magistrate to be-
lieve that all of the story is probably true. Taken
from Dawson v. State, 11 Md. App. €94, 276 A.2d 680 at
682 (1971)
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2.3 Warrant Application Perspectives
The trend of the decisions is to avoid encouraging
officers to resort to form-type applications while at the
same time avoiding over-particularity requirements likely tec
encourage a by-pass of judicial application and process. In-
creasingly, the good faith of the applicant is becoming the
main factor in a common-sense approach to warrants.
Variables: Informant - Participant -
citizen - victim -named
or if unnamed facts recited.

Conclusions - Type of crime -

likelihcod of recitals - patterns
of history - likelihood of the

facts.

Eeliable facts tend to show credibility of a
source and vice versa; for the Spinelli-Aguilar test is but
an attempt to establish both the reliability of the source
and the facts presented, independent of each other.

-Chap. I, WARRANTS I-13 (10/ 1/78)



WARRANTLESS SEARCHES

2.0 The Fourth Amendment in General

The Law:

4th Amendment - The right of the people to be
secure in their persons, houses, papers and effects
against unreasonable searches and seizures, shall not
be violated, and no warrants shall issue but upon probk-
able cause, supported by ocath or affirmation, and par-
ticularly describing the place to be searched, and the
person or things to be seized.

Application:

The Fourth Amendment applies a variable concept of
reasonable rights to privacy of the person, and of things,
objects, effects and possessions of the individual. It does
not cover seizures of items abandoned or where suspect has
no right to privacy. The test is two-fold; first, that a
person have exhibited an actual subjective expectation of
privacy, and second, that the expectation be one that soci-~
ety is prepared to recognize as "reasonable." The leading
Supreme Court case defining the contemporary nature of pri-
vacy is Katz v. United States, 389 U.S. 347 (1967).  Wwhether
the actor expected privacy is fact. Whether the expectation
is reasonable is law. People v.Stacey, 58 Ill. 2d &3 (1974)

The Fourth Amendment is addressed to persons and
things, unlike the Fifth Amendment which is addressed only
to persons. For Discussion of Differences. See 2ndersen v.

Maryland, 26 S.CT. 27, 37 (1976)
Approach
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The general rule is that officers, whenever prac-
tical, should obtain a warrant prior to a "search." There
are exceptions; they are well defined but tend to over-lap.
Very often counsel will suggest more than one possible box
category or label exception to uphold proffered evidence
guestioned on motion because seized without warrant.

3.1» What is a "Search"?

The term implies some exploratory investigation; a
prying out, a trespass, a quest, a looking for, a seeking
out. A search implies peering into hidden places for that
which is concezled, and implies that the object searched for
has been hidden or intentionally put out of the way.

Merely stopping an individual is not a search; a
plain view look is not a search.

For temporary questioning without an arrest, see
Ch. 38, §107-14.

3.2 Stop and Frisk

A frisk or limited pat-down for weapons is consid-
ered an intrusion requiring reasonable suspicion as a stan-
dard and is thus protected under the Fourth Amendment. It
falls short, however, of a full custody search. Sometimes
the fruit of a stop and frisk vis-a-vis discovery of weapons
may at once become probable cause for an arrest and more com-
plete search incident thereto.

Illinois Stop and Frisk, Ch. 38 §108-1, 1.01.

Supreme Court Frisk Cases, see Adams v. Williams,
407 U.S. 143 (1972); 67 Mich. L. Rev. 40 (1968).

Cf. Model Rules for Law Enforcement: Warrantless
Searches of Persons and Places Commentary at 9 Crim. Law
Bul. 64-683 (1973).

3.3 Plain View = QOpen View

If the officers are in a place where they have a
lawful right to be, they may seize contraband or evidence in

Chap. I, WARRANTS I

15 (10/ 1/78)



"plain view." There is, in fact, no search.

Whatever is in plain view or discernible to the ‘ .
senses may be relied upon by a peace officer as evidence of

facts or circumstances constituting or tending to constitute

probable cause, provided that the officer is in a place he

is lawfully entitled to be and thus acquires his veiw law-

fully.

Mere civil trespass upon lands of another would
not, in all cases, preclude peace officer from acting upon
that which he sees, i.e., officer looking into open window,
or open door of a house, office or room.

One rationale of plain view is that there is sim-
ply no search where a person know1ngly exposes himself or
his property to public view, i.e.,he cannot be deemed to
have had a reasonable expectation of privacy. Even if the
place looked into . is one wherein defendant had an actual
expectation of privacy, the "looking" does not necessarily
constitute a "search." That expectation must be reasonable.
If a governmental intrusion is not made by warrant or excep-
tion, an illegal search may have occured. See Peorle v.
Wright, 41 I1l. 2d 170 (1968). Plain view cases are summar-
ized a2t 29 L.Ed. 24 10€7. See also 44 LW 4970 (}976)

Courts, distinguish between plain view where an
officer, acting with prior justification, i.e. warrant or .

emergency, inadvertently comes across an item of incrimin-
atory significance and open view where the iter was located
in open view and no rights of privacy attached. The theory
of open view implies no prior technical Fourth Amendment
search. See discussion in Coolidge v. New Bampshire, 403
U.S. 443 (1971).

Plain view requires that the officers were not, in
the first instance, expecting to find what they came across.

Plain view discovery must then be inadvertent. The
category overlaps to some extent with a search incident to
arrest and the ex1gent circumstance category. See People v.
Wiseman, 59 Il1l. 2d4. 45 (1974); 12 Crim.Law Bull. 5 (1576);

U.S. v. Santana 86 S.CT. 2406 (1976)

3.4 Warrantless Searches "Incident" f£o an Arrest.

A peace officer may search for dangerous weapons
on any person whom he has legal cause to arrest, whenever he
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has reasonable cause to believe that the person possesses a
dangerous weapon. In addition, he may search for fruits, in-
strumentalities, or evidence relating to the crime for which
the defendant has been arrested.

When a lawful arrest is made, it is reasonable for
the arresting officers to search the person arrested and the
area into which an arrestee might reach in order to grab a
weapon or evidentiary items.

Normal extensions of the person of the arrestee
may be searched, including purse, jacket, etc.

The leading case: Chimel v. California, 395 U.S.
752 (1969). Note: Scope Limitations for Searches Incident
to Arrest, 78 Yale L.J. 433 (1969).

A search is incidental to a lawful arrest if:

(a) It is limited to the person of the arrestee
or vehicle in which he is arrested or area under arrestee's
immediate control from which he might gain possession of a
weapon or destructible evidence;

(b) It is substantially contemporaneous with the
arrest;

(c) It has a definite object and purpose, is re-
lated to the offense for which the person is arrested (not
general or exploratory) and is reasonable in scope.

The variable factors on application of the "inci-
dent" category are time, locale of the search and a danger
expectation of the officers based on grounds for the arrest.

See U.S. v. Edwards, 415 U.S. 800 (1974).

Cn Site - Custody Arrest for Search -~ Scope, see
United States v. Robinson, 414 U.S. 218 (1973). '

Station Houses Searches, Cupp v. Murphy, 412 U.S.
291 (1973).

Grand Jury. Fxemplar (handwriting-voice) directives
held not a "seizure," United States v. Dionisio, 410 U.S. 1
(1973); United States v. Mara, 410 U.S. 19 (1973).

3.5 Consent Seérches
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A person who freely and voluntarily consents to a
search and seizure by a peace officer thereby waives his con- .
stitutional rights to be free from unreasonable searches and
seizures. Mere submission to authority is not consent.

For a detailed outline of the manifold problem in
consent searches, see the LaFave-Bowman materials, 1972, Ill-
inois Judicial Conference Readings.

From Schenckloth v. Bustamonte, 412 U.S. 218
{1973):

When the subject of a sear¢h is not in custody and
the State would justify a search on the basis of his
consent, the Fourth and Fourteenth Amendments reguire
that it demonstrate that the consent was in fact volun-
tary. Voluntariness is to be determined from the total-
ity of the surrounding circumstances, but while know-
ledge of a right to refuse consent is a factor to be
taken into account, the State need not prove that the
one giving permission to search knew that he had a
right to withhold his consent. 412., at 248

Consent variables, including careful sifting of
unique facts and circumstances, the length and nature of
detention, the truth of police representations, if any, the
subjective state of the person who may have consented and
the often present credibility factor with respect to testi-
mony relating to consent:

The consenting party usually has a joint right of
control over the property seized:

The items seized are found in a common area oOr
portion of the premises unrestricted to the consenting
party, and under the totality of the circumstances reflec-
ted, the warrantless search is "reasonable.”

See, Validity Under Federal Constitution of
Consent to Search - Supreme Court Cases, 38 L.Ed. 2d 1143.

On the Admissibility of Evidence at the Contested
Consent Suppression Hearing, see U.S. v. Matlock, 415 U.S.
164 (1974).
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3.6 Exigent Circumstances

The existence of "urgent need," "necessitous
haste," frustration of governmental purpose or exceptional
circumstances, may justify a warrantless search. The Rules
are capsulized under the rubric "Exigencies." The category
includes an:

- Emergency, 44 Il1l. 24 80 (1969) (death - bodily
harm or property destruction), i.e.

As a general rule, we think an emergency may be .
said to exist, within the meaning of the "exigency"
rule, whenever the police have credible information
that an unnatural death has, or may have, occurred.

And the criterion is the reasonableness of the belief
of the police as to the existence of an emergency, not
the existence of an emergency in fact. 227 A.2d 486 at
489 (1967 - Sup. Ct. Del.)

Also, LDestruction of Evidence, 461 F.2d 1026 (3rd
Cir. - 1972), eg, narcotics; no time for warrant and Hot Pur-
suit, 387 U.S. 294 (1967).

Exigent Circumstances implies an adequate and suf-
ficient reason why no warrant was obtained. Good faith of
the officers has become relevant. See discussion in Cupp V.
Murphy, 412 U.S. 291 (1973). 57 Ill. 24 64 (74). For a
combination factor analysis of plain view, no "search" and
hot pursuit See U.S. v. Sanata 96 S.CT. 240¢ (1976).

3.7 Auto Searches

The mobility of an automobile, and to some extent
the lack of a reasonable expectation of privacy while on pub-
lic streets, has resulted in more liberality in upholding an
immediate warrantless search where there was probable cause
to search an automobile stopped on a highway. See Note,
Warrantless Searches and Seizures of Automobiles, 87 Harv.
L. Rev. 835 (1947); Cardwell v. Lewis, 417 U.S. 583, (1974);
Carroll v.U.S., 267 U.S. 132, (1925); Chambers v. Maroney,
399 U.S. 42, (1970); Coolidge v. New Hampshire, 4023 U.S.
443, (1971); U.S. v. Robinson, 414 U.S. 218 (1973); See
also, in connection with automobile searches:

Plain View -~ People v. Scherer, 318 N.E.2d 760 (4th
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Dist.1974); Probable Cause -- Feople v. Wiseman, 319 N.E. 24
225 (1974); Exigent Circumstances -- Dodd v. Beto, 4325 F.24d

868, (5th Cir. 1970); Consent -- Schneckloth v. Bustamonte,
412 U.S. 218 (1973); Incident to Arrest -~ U.S5. v. Fdwards,
415 U.S. 800 (1974); For Supreme Court Cases: 26 L ed. 24

893; South Dakota v. Opperman 96 S.CT. 3092 (1976)

3.8 Electronic Eavesdropping

I11. Rev. Stat., Ch. 38, §l4-1 et seqg., §108A-1 et
seq.

~ United States v. White, 401 U.S. 745 (1971)
Assumption of Risk. Discussion of State and Federal Areas
Together in Conn. v. Vitello, 327 N.E. 2d 81¢ (Mass. Sup.
Jud. Ct. 1975) Annot. 57 ALR 3d 172.

3.2 Obscenity Seizures

Beller v. New York, 413 U.S5. 483 (1973)

A preseizure adversary hearing is not recuired
where a film is seized for bona fide purpose of pre-
serving it as evidence pursuant to a search warrant,
and following the seizure a prompt judicial determin-
ation of the obscenity issue in an adversary setting is
available, but upon a showing that other copies of the
film are not available for exhibition, the court should
permit the seized film to be copied so that exhibition
can be continued. For procedures See McKinney v. Ala- .
bama 96 S.CT. 1189 (1976).

3.10 Administrative Searches

Camera v. Municipal Court of San Francisco, 387
U.S. 523 (1967) ’

Collonnade Catering Corp. v. U.S., 397 U.S. 72
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(1970) Liguor Authority Search

Wyman v. James, 400 U.S. 309 (1971) Welfare

Search

U.S. v. Biswell, 406 U.S. 311 (1972) Gun Control
Inspection

U.S. v. Watson 423 US 411 (1976)

3.11 Airport Searches

Reconciling Airline Security with the Fourth
Amendment, 6 Crim. Law Bul. 498 (1973); 464 F. 24 1180
(1972)

3.12 Private Person Searches

Annot: Admissibility in Criminal Case of Evidence
Obtained by Search by Private Individual, 36 ALR 3d 553.
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THE EXCLUSICNARY RULE

4.0 Standing

In order to sustain a motion to suppress an item,
object or place illegally searched, complainant must show
some proprietary or substantial possessory interest in the
premises searched. Automatic standing is conferred to con-
test a search where the same possession needed to establish
standing is "an essential element of the offense charge,"
i.e. Possession. Brown v. U.S., 411 U.S. 223 (1973)

Where, however, mover was not on the premises at
the time of the contested search and seizure, and had no
proprietary or possessory interest in the premises, and is
not charged with an offense that includes possession as an
element, standing to contest is absent, for one must allege
a violation of one's own rights. See Shultz v. Assoc. of
Bankers, 416 U.S5. 21 (1974); People v, McNeil, 53 I11. 2d
187 (1972). Cross Reference: Abandonment; Fruit of The
Poison Tree Doctrine. Stone v. Powell 96 S.CT. 3037 (1976)

4.1 Fruit of the Poison Tree Doctrine

Where an item of real evidence or a statement is
the product of, tainted by, derived from, the fruit of or
proximately related to illegality, the thing, item or state-
ment must be suppressed as unpurged from primary taint.
wWong Sun v. IJD.8., 371 U.S. 471 (1963); Cases Collected 388
F.Supp. 294, Footnote 1.

Deterrence and judicial integrity form the bedrock of
the exclusionary rule.

Today, whether or not the relationship of an item to
the tree is substantial or attenuated requires the trial
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judge {0 measure (1) temporal proximity of illegality to the
discoveyed item; (2) the presence of intervening circumstan=-
ces and (3) the purpose, good faith or its absence, and the
flagrancy of the official misconduct or illegality. Substan-
tiality of a claimed violation of the Fourth Amendment has
become an integral test in application of the poisonous tree
doctrine. Brown v. Illinois, 422 U.S. 590 (1875); U.S. v.
Janis, 96 S.Ct. 3021 (1976).

4.2 Quashing Search Warrants in General

At a hearing on a pre-trial motion to suppress evi-
dence, Ch. 38 §114-12, a defendant in Illinois is limited to
an examination of the complaint and warrant and may not dis-
pute the underlying matters declared under oath which led to
the finding of probable cause. People v. Bak, 45 Ill 2d.
140 (1971). To avoid collateral and successive re-assess-
ments, a trial court should not rehear a motion to suppress
where one was already made +¢t, for instance, a preliminary
unless there exists a plain new offer of evidence in addi-
tion to that submitted upon the first hearing or special or
exceptional circumstances warranting a second determination.
Feople v. Holland, 56 Ill., 24 318 (1974).

4.3 Common Grounds to .Quash Warrants

(a) - Warrant based on data which infer mere sus-
picion.

(b) - Neither the complaint nor the search warrant

upon which it issued particularly described the place to be
searched, i.e., it did not state whether the residence refer-
red to is a house, apartment, or other type of dwelling, or
it did not state the location of the residence by street and
number, apartment number and street address, or by other

mode distinguishing it from other residences.

(c) - Neither the search warrant nor the complaint
upon which it issued particularly described the person to be
searchedg.

(d) - The instruments,; articles and things seized
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under the search warrant were not particularly described in
the search warrant or the complaint upon which it issued.
See Anderson v. Maryland 96 Sup Ct 2737 (1976).

(e) - The complaint upon which the search warrant
issued was based solely on uncorroborated hearsay informa-
tion.

4.4 Common Grounds to Suppress

Warrantless Searches by Exception

- "Incident" Category - Search went beyond person
or weapons within his reach. Variable Factors: time,
place, extent of exploration, and especially the expec-
ted problems due to the nature of the crime for which
the arrest is made.

- "Plain View" - Prior knowledge and expectation;
a result of general exploration forbidden by Fourth
Amendment policy; view the result of trespass on execu-
tion of illegal warrant. Variable Factors: Rightful
presence at view, nature of intrusion and no prior ex-
pectation related to what was found.

- "Exigent Circumstances" - Ample time and oppor-
tunity to obtain a warrant; no genuine need; Variable
Factors: Probable cause and common sense need for ac-
tion now.

- "Consent Searches" - Fraud in obtaining consent.
Variable Factors: Both officer's and person's mental
state, plus locale, i.e. custody vs. street, and reason-
ableness of search.

- "Auto Searches" ~ A stop and a "search" without
adequate reason or probable cause. Variable Factors:
Probable Cause, locale of vehicle and condition there-
of. Time and exigent circumstances.
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II - 0

SCCOPE NOTE

This chapter covers preliminary hearings, bail, appoint-
ment of counsel, admonishments, and arraignment. See also
Motions, Ch. III and Formal Pleas, Ch. V.

0.1 vFunctions

A preliminary hearing is a judicial proceeding in which
defendant has an opportunity for a prompt determination of
the issue of probable cause.

The function of an indictment is that it serves as a
“determination that there is probable cause to charge a
defendant. In cases where the prosecutor obtains a grand
jury indictment prior to the defendant being taken into
custody, there is no constitutional requirement for a
preliminary hearing because the issue of probable cause will
have been determined by the grand jury in deciding to
indict. Usually, an initial arrest charge is made by an
arresting officer rather than a grand jury. In such cases
the person would be entitled to a "prompt preliminary
hearing” unless understandingly waived.

The function of an arraignment is to formally charge
and/or obtain a plea.

0.2 Illinois Constitutional and Statutory References

- Right to a Preliminary, Il11l, Const., Art. I, Sec. 7
and 8; Ch. 38, Sec. 111-2 (Rev. 1975)

- Definition of Terms - Ch. 38, Sec. 102-1 et. seq.

- Charging an offense - Ch. 38, Sec. 111-1 et. seg.
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- Preliminaries - Ch. 38, Sec.109-1, 2 and 3

- Statutory Rights of Accused - Ch. 38 Sec. 103-1 et.
seqg.

- 'Arraignment Procedure - Ch. 38, Sec. 113-1 et. segq.

- Guilty Pleas - Supreme Court Rule 402, 605

0.3 Readings

The Constitutional Due Process Reguirements:

Gerstein v. Pugh, 420 U.S. 103 (1975); 26 U. of Fla. LR
825 - 843 (1976).

IT - 1

PRELIMINARIES

1.0 In General

A person arrested before indictment on a felony charge
is entitled to a preliminary hearing to determine if "there
is probable cause to believe an offense has been committed
by the defendant." (Ch. 38, Sec. 109-3) At the preliminary
hearing the prosecution may call those witnesses necessary

to establish "probable cause." The defendant is entitled to
cross—-examine these witnesses. While the scope of the

hearing is somewhat limited -- the prosecution usually puts
on a truncated version of its prima facie case --"the value

of the hearing for discovery purposes is obvious.

An adequate means of recording the testimony given at
the preliminary hearing should be provided. An indigent
defendant is entitled to a transcript of the preliminary
hearing at the expense of the state.
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At the preliminary hearing, the trial judge shall:

A. Inform the defendant of the charge against him and
provide him with a copy of the charge.

B. Advise the defendant of his right to counsel and
if indigent, appoint a public defender or licensed
attorney at law of this State to represent him in
accordance with the provisions of Section 113-3.

C. Admit the defendant to bail in accordance with the

" provisions of Article 110. (Ch. 38, Sec. 109-1, (b))

Background Readings: The Function of the Preliminary
Hearing, 83 Yale L.J. 771 (1974).

1.1

Checklist of Procedures at Defendant's First

Appearance

DEFENDANT'S FIRST APPEARANCE

‘A, Ascertain defendant's age
B. Advise:
1. Manner defendant is held
2. Nature of charge or possible charge, include

- Chap.

all penalties
3. Right "to counsel
4. Ascertain if defendant desires counsel

5. Right to preliminary hearing, unless charged
by indictment

C. Ascertain if defendant desires preliminary hearing
or desires to waive

1. Sign waiver in open court

2, Fix bond & issue capias
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3. Furnish defendant with copy of information or

indictment
4. Ascertain if defendant ready for arraignment
1.2 Awareness Inquiry

Identity. What is your name: What is your address?
Are you the person accused in this case?

Pedigree. When were you born? Where? Where did you
spend your childhood? Where else have you lived? How long
have you lived where you now live?

Family. Do you have parents living? Do you have
brothers or sisters? Do you have a wife (or Husband)/ Do you
have children? Which of them are living with you?

Friends. Do you have close friends? About how many?

Religion. Do you have a religious faith? Are you a
member of a church or religious group?

Occupation. Are you working? At what? Where? For whom?
What do you earn? How long have you had this job? Do you
enjoy this work? What other kind of work have you done?

Education. How long did you go to school? Where? When?

Health - Physical, Mental, Emotional. How is your
physical health? How is your sight? How is your hearing? Do
you have any sickness? Do you have any special or difficult
mental condition? Do you have any special or difficult
nervous condition? Do you have any special or difficult
social condition? Do you get along with those around you?

Orientation. Can you tell me what day this is? What
time is 1t? What do you call this room? Why are you here?

Confinement. Were you arrested? When? Where? By whom?
Were you told the charge against you? Were you in jail?
Where? How Long? Were you in any other jail? Where? How
long? Are you now in jail? How long have you been there?
How has the food been? How have the bed and cell facilities
been? How are the heat, light, and air? Have you been :
comfortable? Have you been adequately clothed? How were you
treated by the jailers? Were you allowed to call your
family, your friends, a lawyer, or a clergyman? Have any of
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them visited you? Who? Have you received any medical care
you needed? Have you been able to talk alone with your
lawyer? Have you made any statements? Do you want to say
anything about that?

Voluntary Standing. Has anybody hurt you physically?
Has anybody bothered you? Has anybody kept you from sleeping
or eating? Has anybody questioned you when you objected? Has
anybody threatened to do any of these things? Has anybody
ma¢e you afraid in any way? Has anybody given you any hope
of special treatment? Has anybody told you what sentence you
might get? Has anybody asked you to agree to anything? Has
anybody made any promises to you? Do you understand what I
have told You? Have you understood my questions?

1.3 Fitness Note:

The court, defense or prosecution may raise the ques-
tion of fitness to stand trial.  Unified Code of Correc-
tions, Ch. 38, Sec. 1005-2-1 sets out standards, procedures,
burden of proof and contains a useful list of admissible
matters addressed to the standards of fitness to stand
trial. See Chapter X = 4 entitled Fitness for Trial or
Sentencing.

1.4 Questions for Minor Defendants

A, Ask minor:
1. = His name
2, His age
3. The extent of his education and schooling
4, If he is or has recently been under the care
of a physician or a psychiatrist, or if he

has been hespitalized or treated for narcotic
addiction

5. If his parents are present; does he live with
them ‘
6. If he is represented by counsel
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7. If he has a job
B. Inform Minor:
1. Of charge against him
2. Of his right to counsel
3. Of his right to remain silent

1.5 Statement of Rights

"Mr. (Defendant), it is my duty to advise you as to
certain of your constitutional rights.

"You are entitled to represent yourself or be
represented by an attorney at all stages of the proceedings
against you. If you cannot afford an attorney, an attorney
will be appointed to represent you.

"You will receive a jury trial in this case unless you,
personally, tell the court you wish to voluntarily give up
this right in which case vyou will receive a trial by a
judge sitting without a jury.

"You are entitled to a public trial.
"You are entitled to a speedy trial.

"You are entitled to confront, that is, to fatce and to
hear, all the witnesses who may testify against you, and you
have the right, through your attorney, to cross-—-examine each
witness. :

"You have the right to present evidence on your behalf.

"You are entitled to have the processes of this court
to compel the attendance of witnesses and/or records on your
behalf. That means that if there are witnesses whom you
wish to have testify, you may have the clerk of the court
issue subpoenas for those witnesses. And this is at no cost
to you.

"You may be a witness at your trial, but only if you
choose to take the stand. You have the right to remain
silent. No one can make you testify against yourself at any
time.

"You may be entitled to be released on reasonable bail.
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"Do you understand your rights as I have outlined them
for you?"

Caveat: If guilty plea is to occur follow procedure
‘outlined in Chapter V.

ITI - 2

APPOINTMENT OF COUNSEL

2.0 Appointment in General

In Argersinger v. Hamlin, 407 U.S. 25 (1972):

"We hold, therefore, that absent a knowing and .
intelligent waiver, no person may be imprisoned

for any offense, whether classified as petty,

misdemeanor, or felony, unless he was represented

by counsel at his trial . . . 407 U.S. at 37.

"Under the rule we announce today, every judge
will know when the trial of a misdemeancr starts
that no imprisonment may be imposed, even though
local law permits it, unless the accused is
represented by counsel. He will have a measure of
the seriousness and gravity of the offense and
therefore know when to name a lawyer to represent
the accused before the trial strarts." 407 U.S. at
40.

I11. Rev. Stat., Ch. 38, Sec. 113-3.
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. Assistance: Geders v. U.S., U.s. . 96 S.Ct. 1331
(1976). ’

2.1 Appointment of Counsel Checklist

If Defendant has no attorney

A, Inform Defendant:
1. Of his constitutional right to be represented
by an attorney at every stage of the
proceedings

2. That if he is unable to afford an attorney,
the court will appoint an attorney for him
without cost to him

3. That he is not required to have an attorney
if he does not so desire (Caveat: no minor's
pleas without attorney), but that it would be

. unwise for him to proceed without an attorney
and why

B. Ask defendant:
1. If he understands his right to an attorney

2. If he wishes and is able to obtain counsel
for himself and

3. If he wants the court to appoint counsel for
him
c. If defendant does not wish counsel, ask defendant:
1. Why he does not want an attorney
2. If any threats or promises have been made to
him to induce him to waive his right to an
attorney

(Tell defendant that the court cannot urge
him too strongly to obtain an attorney)
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Annot: Accused's right to assistance of counsel at/or
prior to arraignment, 5 ALR 3d 1269

2.2 - Waiver of Counsel

Waiver reqguires a knowing relinquishment of a right. A
person who voluntarily waives a rlght must first have been
informed of it.

(Supreme Court Rule 401) Waiver of Counsel

(a) Waiver of Counsel. Any waiver of counsel shall be
in open court. The court shall not permit a
waiver of counsel by a person accused of an
offense punishable by imprisonment without first,
by addressing the defendant person