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..f-p.BEPABED STATEMENT OF PBOF. DANIEL .T. FBEED 

<;;4<;;,38 YTHE SPEEDY TBIAL A01' AT THE OBOSSBOADS 

Nearly four an~ ~.half years IIlfter enactment, the Speedy Trial Act is ap
proaching the eve of its activation. Beginning .Tuly I, unless Suspended;amellded 
or repealed, the act will impose its ultimate limits, and be able to invoke its 
arsenal of sanctions. It will simultaneously allow extensions of time through many escape clauses. 

The formal limits will be trial within 100 days after arrest, or 70 days after 
indictment. If delay is inexcusable, the sanctions may be dismissal of a dilatory 
prosecution with or without prejudice, or presSured trial for a dilatory defendant, 
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or disci,plinary action against delay-minded attorneys. If delay Is warranted, 011 
the other hand, numerous escape v'alves will extend Or suspend the limits and 
avoid the sanctions. 

The great fUror over the pressure of the Speedy Trial Act, and the dire results 
that some opponents have forecast, has often obliterated 'attention to the pro
visions for "excludable time" and for continuances in the interests of justice. 
Instead of enacting a rigid flat time rule accompanied by a mandatory sentence 
of dismissal, Congress devised a flexible Instrument that, when read in good 
faith, functions more IIlre an accordion. Extensions have .been a\'allable since 
the act was passed, but the majority of courts and lawyers-In the great majority 
of Speedy Trial Act cases-have not yet taken them seriously. In addition, the 
judicial emergency pro\'islon ,permitting indlyidual districts to suspend the time 
limits for 1 year goes into effect on July 1. 

The 52 months since PresIdent Ford signed tbe bill into law have wItnessed 
both encouraging and distressing experiences. Substantial problems with the 
act have come to light in many districts, while importalJ.t progress has been 
recorded in others. A number of impediments and difficulties have been over
come. Many others remaIn. The act has a number of flaws, many of which are 
begInning to be remedied by thoughtful judicial interpretation. Some of them 
will eventually wa.rrant amendment. At the moment, the act is just begInning 
to be seen as prescribIng requirements of law, rather than voluntary arrange
ments, and to promote the kind of efficient criminal process, effective criminal 
sanction, and fair attention to individual justice which Congress had in view. 

As your hearings open today you are faced with powerful recommendations 
to stretch the final time limits before they begin, hnd to relax the discipline 
of the act across the board. The question to be answered is whether the Con
gress should retreat from or hold firm to the act's on-time enforcement. It is 
clear that if a poll of lawyers and judges were to decide the issue, retreat would 
be the order of the day. But the same would also have been true in 1974, when 
a popularity contest-if pertinent to the judgment of Congress-might have 
stifled the act before it was born. The question therefore ought not be whether 
the act had, (I\" has, constituent :r"Jpport in the legal profession, but whether 
the independem. judgment which ,the 93d Congress exercised should be upheld or 
found deficient today. l 

The question is not easy to resODlve. I shall try in this statement 1 to put the 
matter in some perspective. l\fy bottom line will be that some statutory amend
ments are desirable but not urgent, and that a richer sense of how well this act 
works and of what kind of changes are needed will emerge from the serious 
business of compliance which begins in two months. 

BACKGROUND: WHERE nm THE I,IMITS COME FROM? 

Twelve years ago, in 1967, the National Crime Commission proposed a mOd!,!1 
timetable for criminal cases: it urged that arrest to trial in felony cases not 
exceed four months. A year later, in 1968, the American Bar Association pro
mulgated a set of standards for speedy trial, including the principle that cases 
not tried within the time limits established by rule or statl·te be dismissed with 
prejudice. In August 1970, in his first state of the judiciary address to the 
American Bar Association, Chief Justice Burger stated: 

"If ever the law is to have genuine deterrent effect on the criminal conduct 
giving us immediate concern, we must make some drastic changes. The most 
simple and obvious remedy is to give the courts the manpower and tools-includ
ing the prosecutors and defense lawyers-to try criminal cases within 60 days 
after indictment. * * * I predict it would sharply reduce the crime rate." 

lIlly prior statements may be foulld In "Speedy Trlal-1971," pp. 182-150 (hearings 
before the Senate Judiciary CommlttRe, Subcommittee on Constitutional Rights 1971), 
"Speedy Trlal-1978," pp. 154-62 (hearings bp-fore the Senate Judiciary <;;ommlttee .. 
Subcommittee on Constitutional Rights 197:l) and "Speedy ~'rlal Act of 1974, pP. 259-
273 (hearings before the House Judiciary Committee, Subcommittee on Crime 1974). 

Since passage of the aet, I have conllnued pertinent studies In a variety of settings 
Including: workshops at Yale Law School on "The Speedy Trial Act of 1974" (spring 1!J77, 

fall 1977, spring 1078), conducted under the ausplcles of the Dnnlel nnd Florence Guggen
heim program In criminal justice; and pal'ticlpation in a meetlug of the ad hoc subcom
mittee on the Speedy Trial Act of the JUdicial Conference of the United States (June 
1977) in meetings of two ABA ad hoc committees on speedy trlnl (1977, 1'970), nnd In 
the work of the committee of judges and lawyers In the second circuit, under the chair
manship of Judge Robert J. Ward (SDNY), which prepared the circuit's guidelines 
under the Speedy Trial Act (1978-79). 
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Three years later, in 1973, the National Advisory Commission on Criminal 
Justice Standards and Goals recommended in standard 4.1 that: "The period 
from arrest to the beginning of trial of a felony prosecution should not be longer 
than 80 days." 

Although speedy trial bills had been proposed as far bacl{ as the 88th Congress, 
it was not until 1974 that a statute was agreed upon. In the 1970 and 1971 bills 
printed in the first Senate bearings, the time limit was 60 days from arrest or 
indir.tment to trial. The focus of the early proposals was st'reet crime and sym
bolic of a lesser concern for white coUar crime, antitrust, tax and securities 
cases were excluded. Later versions disclosed the policy decision to covel' all 
Federal offenses, with lengthened limits, and substantially expanded provisions 
for excludable delay and continuances. 

The Speedy Trial Act of 191'4 embodied many of the above principles and 
others. It incorporated many compromises. It adopted 100 net days from arrest to 
trial as an ultimate goal, but it did so witIl numerous qualifications and excep
tions. It authorized dismissal with or without prejudice as two possible sanc
tions for noncompliance, but only upon careful weighing by the court of the 
seriousness of the crime, the circumstances leading to dismissal, and the impact 
of reprosecution on the administration of justice. The act postponed these limits 
and sanctions for 4 years pending (a) a gradual introduction of long and then 
progressively shorter time limits, (b) estabiislunent of a planning process in 
each Federal district, and (0) an extended period of experimentation, data 
gathering, and assessment. 

There were many who believed the act was unnecessary or too tough. They 
staunchly opposed its enactment, and have in recent years urged its repeal. There 
were others who believed that the Act was essential but too weak. They thought 
that the long postponement of an effective date was a mistake, that the 17 sub
sections of exclusions and continuances riddled the statute with loopholes which 
invited delay, and that the watered-down sanctions produced u statute without 
teeth. 

To some extent both sets of critics were right. EVen in the transitional years, 
some judges have applied the statute with rigidity and harshness. Others have 
paid little attention t{; it, or have permitted defendants simply to waive the 
limits. 

Whether the 1974 act will ultimately prove too tough or too weak, excessively 
rigid or unduly fiabby, remains to be seen. As it nears its ultimate limit and its 
first use of sanctions, prediction of what will h.appen must emerge from weigh
ing dire forecasts and hostile attitudes, on one hand, nnd substantial compliance 
and readiness on the other. I would like to offer a few guideposts for members of 
the committee to consider when listening to witnesses .und weighing the evidence 
in these hearings. 

TRANSITION 

It is important to keep in mind that this committee is being asked to assess 
a statute in the midst of transition. You are viewing a changing situation, not 
a stable pictUre. The process of transition is as difficult in the lives of institutions 
as in the lives of men and women. Trying to modify long-accepted norms does 
not come easily. Particularly when change is towards more rapid dispatch of 
business, there may be a Significant loss of freedom for a life tenure judge or a 
career lawyer who are no longer able to plan calendars and try cases as 
tl;ley see fit. An omnipresent sense of pressure may pervade the courtroom and the 
lawyer's office. It is not an atmosphere which evokes praise for the Congress that 
changed the old pace of litigation. 

But the pain of transition also brings benefits. The early years have seen this 
act generate an enormous impetus to get moving. Lawyers and judges, trained 
to respect rules, are inevitably enhancing their wiII and ability: to. comply as the 
effective date nears. The Justice Department's OIA;}" report saId It well : 

"It can be expected that in response to the threat posed by the dismissal re
quirement the worl. patte~ns of prosecutors and courts wiII adapt to the new 
~ituation, 'additional resources wiII be devoted to meeting the deadlines of the 
act * • *" The opportunity to plan during the transition for a quicker timetable has al-
ready led many to develop and exchange innovative ideas and techniques. Con
ventional practice has been reexamined and revised in many places. Further 
reexamination cannot fail to materialize if the steady pressure of the act is not 
reluased. 

~7-230 0 - 79 - 7 

~l 

---. 
\ 
\ 

, 

I 



1-

90 

Decades from now when viewed in the perspective of history, the painful 
transition period for'the Speedy Trial Act will seem very short. Viewed nar
rowly just from today, it may feel long, hard and ominous. The enti~e period w";s 
designed to prepare the system for the provisions which take effect lU July. UntIl 
then successes and setbaclrs alike will be but prologue. 

If 'the '!lct is materially altered at the last minute, we will never kno,,:, how 
well it might have worked or what changes emerged clea~l~ fr0Il! trying It out. 
The remarkable discrepancies in' Speedy Trial ~ct admmlstration. across the 
Federal system make it evident that the transitIOnal experience wIth its non-
9indillg limits (1975-79) shows both the best and the worst fe!1tures o~ a volun
tary system. That system will bear.1itt~e resembl!!nce to ~he k~nd. of wld~spread 
reasonable interpretation and concrentlOus compllUnce wIth bllldmg Uunts that 
can be expected from Federal judges, U.S. attorneys and defense counsel. 

Let me offer just a few examples. . 
1. Sl~ort U1Ilits.-"The general consensus seems to be that the time strlcture~ of 

1979 are simply too short" (report of tIle Judicial Conference of the Ulllted 
States, ad hoc subcommittee on the Speedy Trial Act, 1977). . . 

This finding underlies the basic recommendation on which the JudlClUl Con
ference voted in 1977 to double the arrest-indictment limit (?O to 60 days), 
double the indictment-arraignment limit (10 to 20 days), and lllcrease the ar
raignment-trial limit from 60 to 100 days. The text of that Judici!!l Conference 
subcommittee report largely reads time limits as if they were s~ralght calel!dar 
days. Exclusions, other than § S161h (8), were seen as conducl\'e to "motIons, 
appeals and delays." The subcommittee thought it preferable to have a statute 
with longer limits and "judicious use of (h) (S)." Under this format "the neces
sity for many of the exceptions may clisappear." 

The Congress could have opted for much longer limits and hardly any ex,ten
sions of time. That system would tE:nd to treat all cases as If t.hey were. fungIble. 
The aiternati ve system, which Congress selected, was to recogmze vast ~lfferen~es 
in the kinds and complexity of Federal criminal cases, and tOt p;:ovlde for m
dlvidual exclusions and continuances appropriate to the preparatory stages of 
eacl! case. . 

Two findings emerge from data collected by the Admmlstrative. Office of the 
United States courts to suggest that the path Congress preferred WIll work. 

U) 60 day districts. As of 2 years ago, 20 out of 94 Federal districts chose to 
process criminal cases on the 1979 limits. AO data for ~977-:7S shOWS that ;S of 
these districts completed more than SO percent of theIr crIminal cases WIthin 
the 60 day arraignment-trial limit j and that 11 of these completed bet,,:een 95 
and 100 percent of their cases on the .1979 schedule:- Thes~ data do not mclu~e 
the successful record of the 60 day pIlot group of Jud~es m the South~rn DIS
trict of Ne~". Yorlr which, according to the Jud!cial Conference subcommIttee re
port, "proved that it is ·possible to meet the strIctures." It is noteworthy. that the 
AO found Sl Percent of all cases in the country were already in ~omphance. as 
of 1 year ago, with the 60 day limit, eVl'n though 74 of the 94 distrIcts were then 
operating on longer limits of up to 120 days. . 

(ii) Recording c:vclllsions. As previously indicated, the act was wrltten to iPro
vide lnwyers and judges with si/.'1lificant leeway to exclude time from the c?m
putatlon of the statutor~' limits. Considering the widesprea~ nature of complamts 
that the act affords inadequate time, there has been astOnIshing under use of .the 
excludable time provisions. The AO report in September 1978 found tlll1t no tune 
whatever had been recorded as excluded in 76.4 perrent of a~l Fedel'lll c.Il~PS in 
1977-78. The Justice Department's Office for Improvements. III the Ad~lIll1st:a
tion of Justice found "repeated and marked inconsistencles m the way III wh(('h 
some of the exclusions are being interpreted and applied by the courts." 

It found some districts in which ;pretrial motions accounted for more t~all lJalf 
of tile exclusions and other districts in which motions "produced not one !nst-ance 
of excluded pro~essing time." It found one district in Wllich SO percel~t of ~he 
examined cases experiencpd at least one excluded incident, and another III whIch 
"the figure was only 4 percent." On a national scale it found that § 31£Hh) (S) 

2 These uata take on added sl/mlficance In light of an observution by the JlltHcial Con
ference ~ubcomm!ttee 1 yeur earlier: ". • • not aU responses have equal weight. There 
are 20 districts that huve udopted the most stringent stanilards that wlll be apnlicahle 
in 1979. Clearly. tlJeir experiences would he far more slJ:nIficant than those of distrIcts 
whIch, while operating under present llmitations, have not yet 'reached thO most strict 
standards." 
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"ends of justice" continuances accounted for one-third of all exclusions. In "one 
sample district it aecounted for two-thirds of excluded incidents and, in another 
sample district, almost none." 

UIAJ's conclusion was that "after the act lJecomes fully effective ...... • it 
seems likely that more uniform and more realistic applications of the exclusions 
will occur." One judge told OIAJ that greater use of the excludable time 'Pro
visions will be made "when it counts." 

A Teasonable inference from these data is that the furor over short limits is 
misdirected. It is a product not of the act of Congress but of I!ln int9ntional fail
ure to act by some who apply the statute. The only fair way to appraise the act's 
time limits is to assess them on the 'basis of their use as written. Amendments 
to extend the limits are at best premature if they are deriYed from Yoluntary 
clecisions to postpone compliance with § 3161 (h). 

2. Yague c:vclusio1ts.-"Unfortunately, because many of the exclusions in the 
act are so vague, 110 one knows for sure when the time limits have expired. This 
has caused and will continue to cause .a great deal of wasted time litigating the 
precise meaning of the exclusions" (Ll!tter f'rom U.S. Attorney Earl E. Silbert, 
Chairman, Subcommittee on Legislation, and Court Rules of the Attorney 
General's Advisory Committee of United States Attorneys, June 29, 1977). 

The vagueness of some exclusions plainly does not explain the recording of 
none. But as of 2 years ago, the above comments reflected a widely-held view 
about the meaning, -as opposed to the recording, of some of § 3161 (11) 's exclu
sions. In the intervening period, a highly significant contribution to the interpI'e
tatiQn of these provisions has been made by the second circuit. On January 16, 
1979 the Judicial Council of the Circuit approved and issued a 43 page set of 
guidelines under the Speedy Trial Act "for the guidall,ce of ·bench 'and bar and 
for el'entual inclusion in the speedy trial plan of each district court." 

'.rhe b'1.1idelines emerged from a broad conSUltative process. They were drafted 
by a cOlllmittee of judges, U.S. attorneys and defense lawyers (both CJA and 
retained) under the chairmanship of Judge Robert J. Ward (S.D.N.Y.). They 
were published in draft for comment at 584 F.2d 1 in November 1978. They were 
the subject of written cOlllments, as well as public hearings in New York City ill 
December. Bar Ilssociatioils, d.efender 'programs and individual attorneys con
tributed most of the responses, and their suggestions were generously reflected 
in Ward committee rel'iaions ,prior to action by the second circuit. 

The stated purpose of the guidelines is "to interpret the Speedy Trial Act * * * 
in a manner that avoids both undue pressure and undue delay 1n the fair dis
pOSition of criminal cases." 

They specifically take account of "kgitimate needs of the parties for counsel 
of their chOice, reasonable notice of trial and l'easonable time to prepare for 
trial." 

I urge this committee to give close study to this important development. The 
guidelines s-pell out inter,pretations of the nct designed to increase both the 
amount of time reasonrubly available to courts and lawyers, and the clarity of 
the statute. If widely iIl.dapted to local needs, they should go far to ease the pres
sure of the act and .l'educe the lilmUhood of time-consuming appeals over the 
meaning of § 3161 (h) . 

Neither the Judicial Conference nor the Department of Justice took these 
guidelines into account in their 19i7 and 1978 studies. It is highly unlikely that 
the amendments they have proposed in today's hearings would be needed in a 
system which interprets § 3161 as the second circuit has suggested and Which 
record:; § S161 (h) exclusions faithfully. ' 

8 . .Arbitrary applicatioll.-A troublesome complaint from defense lawyers has 
been that judges llUve forced them to trial before expiration of the statutory 
limit. While few cases can be scheduled on the lllst day permitted by law, set
ting a case fill' in advance of the limit can significantly interfere with adeqUate 
prepa'tation. The Judicial Conference and Justice Department urge a statutory 
amendment to give defendants a. minimum of 30 days to prepare. The second 
circuit would accomplish the same result by its guidelines. 

The problem of arbitrary action is not fairly attributable to a statute, nor 
avoidable by legislation. In an excellent study of the Speedy Trial Act in three 
districts (Connecticut, New Jersey, and eastern New York), the Fordham Law 
Review found that half of the judges it interviewed construed § 3161 (h) (8) 
narrowly. Their explanations "ranged from hostility towllrd the Act to unfa
miliarity with its provisions. One judge, whose antipathy was ObviOUS, reasoned 
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that 'the best way to get rid of. a bad law is to enforce it strictly.''' Project, 
"The Speedy Trial Act: An Empirical Study," 47 Ford. L. Rev. 713 (1979). 

In a similar yein were comments by a judge from the southern district of New 
Yorl, quoted disapprovingly by the second circuit in the Sam Ford case: "The 
GO-day rule is fact. It will get you nowhere to argue against the 60-day rule. I 
didn't make it. I'm stuck with it and so are you and all of us." 

Once it becomes clear that the Speedy Trial Act cannot be repealed by making 
it unpopular, an attitude of reasonableness will hopefully come about. This goal 
will be l.JOIstered by guidelines liIm those of the second circuit. 

4. Judgc8hip8.-A lIlajor objective of the Speedy Trial Act was to plan for 
a more efficient criminal justice system, with adequate resources and without 
prejudice to the ciyil cal.endai·. For most of the transition period these goals re
mained elusive. A long congressional delay in the 'bmnibus judgeship legislation 
meant that a new time burden had been imposed on an understaffed court 
system. 

In late 1978 the bill was finally enacted and 113 new Federal district court 
judgeships were crt'ated. Once these positions are filled, there will be II 30-
percent increase in the number of trial judges. During the salpe period, accord
ing to the Justice Department's OIAJ report, the criminal backlog has been 
substantially reduced. An increase of 7.5 percent in civil terminations was also 
noted, but the ci yiI backlog rose because ci viI filings have increased appreciably. 

These developments suggest that 1079-80 should witness better results from 
the combination of a vastly increased judiciary and a substantially reduced 
criminul backlog. The system will at last have the ability and stimulus to dis
IJo~e of criminal casps on a current basiS, with reasonable interpretations and 
faithful recording of the necessary exclusions, and simultaneously begin address
ing the civil calendar. 

'l'lle Speedy Trial Act has evol,ed more than its fair share of criticism. It has 
passed through a difficult transition period with encouraging signs that it can 
worl, reasonably well if carefully interpreted. The most significant need at the 
moment is to ensure that planning groups do not fade into oblivion, that careful 
monitoring of experience with the 1979 limits and sanctions is carried on, and 
that interchange of innoyation to help lagging districts is encouraged. 

The llrocess of weighing amendments shonld be deferred until the act has been 
put into effect, and assessed, in the manuel' Congress wrote it. 

Senator BIDEN. Our next group will appear as a panel. John Cleary, 
('xecutiYe director of F _cleml Defenders of San Diego, Inc., and leg
islatiye. chairman of the Defender Committee of the National Legal 
Aiel and Defender Association; David Isbell, partner of Covington & 
Burling, representing the American Civil Liberties Union in Wash
ington; and SaJ.mtore R. Martoche, representing the National Asso
ciation of Criminal Defense Lawyers, Buffalo, N.Y. 
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