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REPARED STATEMENT BY DAVID B. ISBELL AND MARK D. NOZETTE ON BEHALF OF
THE AMERICAN CIviL LIrerTIES UNION

We are grateful for this opportunity to present the views of the American Civil
Liberties Union on the two proposals that are before you for amendment of the
Speedy Trial Act of 1974: 8. 961 and S. 1028. The ACLU is, as you know, a
national organization of some 200,000 members, dedicated to the protection of
individual liberties and rights guaranteed by the Constitution. The law that

the proposals in question would amend was intended to implement one of the .

most fundamental of those rights, the Sixth Amendment right of an accused to
a speedy trial, and the ACLU strongly supporied the enactment 9f thz}t }aw.

On July 1, 1979, less than two months from now, the final time limits and
sanctions of the Speedy Trial Act are scheduled to become effective. The De-
partment of Justice and the J udicial Conference, both of whom opposed ghe
Act when it was originally passed, are now seeking to amend it by ext(_endmg
the time limits it would impose for the processing of criminal.caseg in the
TFederal courts. The ACLU doubts that these proposals can lge justified in tern_xs
of protecting the constitutional rights of defendants. No serious and systex_natxc
study appears to have been given to how the proposals would affect those rights.
Tntil there has been such study, and such justification can be offered, the AQLU
opposes amendments to the Speedy Trial Act. As we will explain, W,e'als.o think
that the justifications offered for the proposals, even considered within their
own terms, have little support in either fact or reason.

The Speedy Trial Act of 1974 represented an attemgt by Congress ?o fulfill
the promise of the Sixth Amendment that “in all criminal prosecutions the
aceused shall enjoy the right to a speedy * * * trial” For one pregumed to be
innocent, yet incarcerated while awaiting trial, the importance of this guarantee
ig obvious. And, whether the defendant is free on bail or not, unreasox}able
delay can only add to the inevitable disruptions in the life of any {ndiwdual
aceused of a crime and make the task of preparing a defense more difficult. In
Chief Justice Warren’s words, the right to a speedy trial is “as fundamental. as
any of the rights secured by the Sixth Amendment.” Klopfer v. North Carolina,
386 U.S. 213 (1967).

Prior to 1&74, tl)le speedy trial guarantee was often little more than a hori-:a-
tory slogan in the federal courts. As the Congress was considering speedy trial
legislation that year, the Federal Judicial Center reported that the average delay
between arrest and indictment in busier federal district- courts was over 100
days and the delay between indictment and trial over 200 days. Ind-?,ed, in many
instances, cases could not be disposed of in less than 350 days. In the \yords pt;
Assistant Attorney General Rehnquist, testifying before this Committee m_1971 :

“None of us interested in the administration of justice . .. whether inside or
outside of the Government, whether within or without_ the bench or bar, can
fail to be struck by the stark fact of intolerable delays in our system of admin-
istering eriminal justice.

* = = * * L 3 L ]

ux * * For it may well be * * * that the whole system of federal justice needs
to be shaken by the scruff of its meck, and brought up short }Vlth a rglaﬁvely
peremptory instruction of prosecutors, defense couqsel, and Jut?ges alike t_hat
criminal cases must be tried within a particular pemo_d of thne.’ Speedy Trial:
Hearings on 8. 895 Before the Subcomm. on Constitutional Rights of the Senate
Comm. on the Judiciary, 92 Cong., 1st Sess. 96 (1971).

The courts seemed impotent in the face of this problem. As late as 1_967,
Mr. Justice Brennan commented that “many—if not most-—of tpe basic quesmong
about the scope and content of the speedy trial guarantee remain to be resolved.
Dickey v. Florida, 398 U.8. 30, 56 (1967) (Brennan, J, concurring). Tllle cases
revealed attempts by prosecutors to use delay for -tactical advantgge, not to
mention instances where simple incompefence on _the part of United States
Aftorneys’ offices * and court personnel 3 had devastating consequences fot defgnd-
ants awaiting trial. And, when the Supreme Court ngtemptec_l jco define the rlght
in 1972, the Court found it impossible to describe with precision when a denial
had occurred, and was forced to rely instead upon trial courts to balance a
variety of factors on a case-by-case basis. Barker v. Wingo, 407 U.8. 514 (1972).

1 United States v. Didler, 542 F. 24 1182 (2d Cir. 19768); United States v. Correla,
ir. 1978).
5331 gﬁﬁgdlgagtggsﬁ.%fann, 25;1 ¥, Supp. 268 (S.D.N.Y. 1968) Cf. United States v. Roemer,
514 F. 24 1377 (2nd Cir. 1975).
3 United Statt(as v. Fay, 505 F. 2d 1037 (1st Cir, 1974).

tion of plea offers and the unavailabili

‘the Report found no “meaningful correlation” between dela
’ ] ) ) y and the number
9# pre-trial motions granted, except where defense counsel sueccessfully raised

»
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In June 1972, the Supreme Court submitted to Congress an amendment to
Rule 50(b) of the Federal Rules of Criminal Procedure that required district
courts to “prepare a plan for the prompt disposition of eriminal cases.”* The
Rule became effective in January 1978, and soon thereafter the Administrative
Office of the United States Courts submitted a Model Plan to district courts
throughout the country. Although this effort at self-reform was laudable, it soon
became clear that the 50(b) plans developed by many districts merely ratified
current practices, with little attempt at real reform.

II

It was in this context that Congress decided that legislation was needed, But
in making that judgment, it is clear, Congress also recognized the complexities
of the speedy trial problems and designed a comprehensive scheme that attempted
to balance the defendant’s right to a speedy trial against the need for flexibility
in the criminal justice system.

The most striking feature of the Speedy Trial Act is, of course, the establsh-
ment of significant time limits for the prosecution of criminal cases. After July 1
of this year, the Act requires that indictments or informations be filed within
thirty days of arrest; that arraignments be held within ten days of the filing of
charges; and that the defendant’s trial begin within sixty days of arraignment.
18 U.8.C. § 3161 (b), (e). However, in view of the marked impact this legislation
was expected to have on the criminal justice system, Congress also enacted a
number of provisions to ease the burden of its implementation. Not only were
the time limits and sanctions delayed, but the Act provided for a gradual four-
year pbase-in period during which the time limits would become progressively
narrower. 18 U.8.C. § 3161(f), (g). And learning from the states’ experience with
speedy trial plans, Congress required each distriet court to establish a planning
group to report on the district’s progress in meeting the time limits, to identify
the reasaons for delay, to deseribe the act’s effect on the quality of justice and to
recommend changes in the legislation.

The qct also included a number of features to avoid the oppressiveness of
mechgmcal deadlines. Section 3161(h) (1)~(7) excludes from the time limit com-
putations & series of evenls for which delays are reasonable in any eriminal
proceeding. And, under section 3161(h) (8) (A), continuances may be granted
Whgre the court explicitly finds “that the ends of justice served by taking such
athon outweigh the best interests of the public and the defendant in a speedy
trial.” These “factors” include the possibility that failure to grant a continuance
would make the proceeding impossible or “result in a miscarriage of justice.” 18
u.s8.C. § 3161(h) (8) (B) (i). And, of course, the decision on whether reproseci-
tion is permissible rests ultimately with the court. 18 U.8.C. § 3162(a) (2).

III

The impact of the Speedy Trial Act has been dramatic. The Administrative
Qfﬁce“ _of'the United States Courts reports that by June 30, 1978, the act’s ‘;1111;1
time pmlts—not due to come into effect until & year later—were already being
met in the overwhelming majority of cases opened and closed that year. In
82.5 pez_cent of these cases, the defendant was charged within thirty days of
arrest;_ in 90.4 percent of the cases, the defendant was arraigned within ten days
of indlctm'ent_, ar;d in 81 percent of the cases, trial or other disposition was
reached within sixty days of arraignment. And the Justice Department's own
Office for {mp.rovements in the Administration of Justice surveyed nine repre-
sentative districts ® and found that the compliance level in those districts roughly
m%Che'lil the 111viation as a whole.

qually enlightening is the Justice Department's analysis of the reason
failure to meet the deadlines. The Report concluded thgt 689 of the da;sfgg
de}ay observed in }tg sample cases resulted from correctable factors: that is
miscellaneous  administrative problems (such as court scheduling), considera-

ty of investigative reports. By contrast,

¢ The Second Circult had already spearheaded efforts in this aroea b
I({ggaé'ldrinﬁ) ’?Sm))mpt Disposition of grlminal Cases. See Hilbert v. Dooli’;zyl,)ug'lliﬁs%‘?%g u315e§
5 The- districts were Maryland, Western New Yor

Illinois, Eastern Michigan, New Jersey, Oregon, tiny rarn North Carolina, Northern

Central California and Massachusetts.
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important issues such as the sufficiency of the indictment, or the need for severs:
ance and additional discovery. Indeed, the Justice Department concluded that
the need for extension of the deadline was “less than clear,” because:

“[i]t can be expected, that, in response to the threat posed by the dismissal
requirement, the work patterns of prosecutors in courts will adapt to the new
situation, additional resources will be devoted to meeting the deadlines of the
Act, and, in consequence, the dismissals will be held to a less drastic level.”

The report of the General Accounting Office confirms these findings. That re-
port found most court officials agreeing that the Act’s final deadlines had not
been complied with before 1979 simply because there had been no requirement
to do so. And it also concluded that “no objective evidence exigts for deciding
that the Act’s permanent time frames should be adjusted or procedures should
be changed to effectively process defendants within the existing time frames.”

v

Under these circumstances, we do not see the need to extend the Act's -lead-
lines, The experience to date shows that the Act is working and that Cougress
has been successful in forcing Courts and prosecutors to modernize their ap-
proach to the handling of criminal cases. Evidence of real problems is scanty
and the additional obstacle to full compliance do not appear insurmountable.

More significantly, however, the Justice Department/Judicial Conference posi-
tion seems to lose sight of a fundamental purpose of the legislation: to guarantee
defendants in. federal prosecutions the constitutional right to a speedy trial.
The legislation was designed to end the extraordinary delays that had pre-
viously characterized the federal system; it relies upon a combination of spe-
cific time limits and well-defined judicial discretion to implement the Sixth
Amendment. To turn back the clock-—to relieve the pressure toward achieving
the goals aimed at—just as the final stage of the Act’s implementation begins,
should not be done without the most careful consideration of the effect of such
a step upon the rights of the defendants for whom the Act’s protections were
designed.

The proponents of these amendments have also failed to provide soundly
reasoned support for their own dosition. For example, the sole evidence the
Justice Department provides for steking to double the interval between arrest
and indictment is statistics showing that the number of arrests made in the
year ending June 30, 1978, declined from the previous year's total. The Depart-
ment has offered no empirical analysis of individual eases to prove a causal
nexus, let alone a thorough evaluation of the policies of attorneys’ offices
throughout the country.’

No more soundly justified is the Department’'s request to increase the interval
between the arraignment (or arrest) and trial. Its basic contention seems to be
that 60 days is insufficient for complex, multi-defendant cases. Yet this reading
of the act simply fails to account for the flexibility that Congress has built into it.

In addition to the exclusions that may be particularly suitable for complex
cases (e.g., 18 U.8.C. 8161(h) (1) (B), (D), (G)) one of the factors the court
must consider in determining whether to grant a continuance under 18 U.S.C.
§3161(h) (8) (A) is whether “the case taken as a whole is so unusual and so
complex, due to the number of defendants or the nature of the prosecution or
otherwise, that it is unreasonable to expect adequate preparation within the
periods of time established by this section.” 18 U.S.C. § 3161 (h) (8) (B) (ii). As
the Second Circuit has indicated in the Matter of Sem Ford, — F.2d ——
(2d Cir. 1978), the power to grant a continuance plays an important role in the
act's implementation.

There is one area that does give us pause. Experience may show that the act's
requirements interfere with the defendant’s constitutional right to effective
assistance of counsel, especially if counsel has insufficient time to prepare. The
act as currently written provides the court authority to grant continuances in
the event additional time is needed for pre-trial preparation. If that “escape
hatch” is interpreted arbitrarily, and the act creates real difficulties for defense
counsel, it may be necessary to amend the statute to rectify the problem.

In the final analysis, the success or failure of the Speedy Trial Act’'s dead-
lines and sanctions must be determined on the basis of the actual experience of

¢ Similarly, the Department seeks to merge the 10 day interval between the filing of
charges and arraignment with its proposed arraignment to trial interval by noting,tha't
“people have had to travel ag much as 350 miles a day for a 15 minute pro forma hearing”
without establishing the extent of the problem or the availability of devices to alleviate it
(e.g., more frequent us of magistrates, rescheduling of grand juries).
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base any change on experience under the Act, especially the manner in which
courts interpret the relationship between exclusions and the power to grant
continuances.

Mr. Iseerr. I would like to take @ couple of minutes to make a couple
of general observations. The important fact I suggest—the reason why
the ACLU is represented at these hearings—is that involved here are
fundamental constitutional rights.

There is, first of all, the very fundamental constitutional right under
the sixth amendment, of an accused to a speedy trial.

It was a purpose—not the only purpose, but a principal purpose—of
the Speedy Trial Act to implement and make effective that right.

For reasons that I am not able to explain, the bill that was enacted,
that is Public Law 93-619, carried a preamble describing it as a bill to
assist in reducing crime and the danger of recidivism, sounding as if
those were the only purposes of the act.

In fact, an additional purpose was to give effect to the sixth amend-
ment right to a speedy trial, That was spelled out in the preamble of
the Senate bill. Why it was dropped before the act was enacted, I do
not know. But that that was a purpose both in the Senate and in the
House is made clear by the reports of the respective committees.

Now, there is a possibility that an act which implements the right of
speedy trial by time periods that are too tight, or that are too inflexible,
might trammel another constitutional right of equally fundamental
importance, which is the right, also under the sixth amendment and
also a right of the criminally accused, to effective assistance of counsel.

It seems to us that the key issue to be decided by Congress, as it
addresses the question of whether the Speedy Trial Act should be
amended, is whether indeed the act as it is contemplated to go into
effect on July 1, 1979, does on the one hand effectively implement the
constitutional right to a speedy trial or, on the other, goes too far and
impinges upon the right of the criminally accused to effective assist-
ance of counsel. That, we suggest, is the fundamental issue.

There is also an issue as to whether the Congress should detérmine
that question on a predictive basis: That is, attempting to make a
judgment as to what the act will be like when it comes fully into effect ;
or whether, on the contrary, the more sensible course would be toallow
the act to go into effect as it is now perceived, and then to make the
judgment as to how the act works with respect to those two governing
considerations after there has been experience under the act.

It is our inclination to recommend that Congress should follow the
latter course. That is, let’s see how the act works. Perhaps adjustments
will be required. But it would appear to be more sensible to make the
judgment as to whether adjustment is required after having seen the
actual experience under the act as now designed. ‘

Those are my general observations.

Senator BN, You say that it is your inclination. Is that a recom-
mendation to this subcommittee ?

Mr, IseLL. Ttis.

Senator Bipen. Fine. Thank you.

Mr. MarrocHE. Senator, thank you very much. As I explained be-
fore, I am pinch-hitting for Gilbert Rosenfeld, who could not be here.
Therefore, my remarks. have not been transmitted in writing, and I
will be doing that shortly.
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