If you have issues viewing or accessing this file contact us at NCJRS.gov.

PARTNERS IN CRIME:
THE LEGAL PROCESSING OF
MALE-FEMALE CRIMINAT, CO-DEFENDANTS

by

CAROL LEE FENSTER
DEPARTMENT OF SOCIOLOGY
UNIVERSITY OF DENVER
DENVER, COLORADO

GRANT # 78-NI-AX-0029

e e - — e r——— e e ot i e rr— e+ e ar—

& i



(.\

o)

L

AN
ﬁkRTNERS IN CRIME: A STUDY OF THE LEGAL PROCESSING

OF MALE~FEMALE CRIMINAL CO-DEFENDANTS

NCJRS

FER 11 1980

N
3

ACQUISITIONS

A Dissertation
Presented to
the Faculty of the Graduate School of Arts and Sciences

University of Denver

In Partial Fulfillment
of the Requirements for the Degree

Doctor of Philosophy

by
.Carol Lee Fenster

December 1979



THE GRADUATE SCHOOL OF ARTS AND SCIENCES
OoF

THE UNIVERSITY OF DENVER

Upon the recommendation of the chairman of
the Department of Sociology this dissertation
is hereby accepted in partial fulfillment of
the requirements for the degree of

Doctor of Philosophy

Professor in charge of dissertati.ord

7 ey A

Associate Dean for Graduate Studies

007[,[? /2729

Date



(:) Carol Lee Fenster 1979

Reproductions by the U.S. Government
in whole or in part is permitted

for any purpose

e o T et



The material in this project was prepared under Grant No., 78-NI-AX-0029
from the Law Enforcement Assistance Administration, U.S. Department of
Justice. Researchers undertaking such projects under Government spon-
sorship are encouraged to express freely their professional judgment.
Therefore, points of view or opinions stated in this document do not
necessarily represent the official position or policy of the U.S.

Department of Justice.



ACKNOVWLEDGMENTS

Financial support for this study was provided by a Graduate
Research Fellowship from the Law Enforcement Assistance Administration.
I want to thank Dr. Anne Rankin Mahoney, chairperson of my dissertation
committee, for her supervision of the research project. Dr. Mahongy's
guldance and support was invaluable throughout my doctoral program.

I also want to thank Dr. Wilbert E. Moore for his special assistance
during the research project. Dr. William M. Beaney and Dr. Thomas E.
Drabek, committee members, were also very helpful. Finally, I want
to thank the personnel in the Denver District Court for their
cooperation in this study and Jenny Liu for her help in the computer

analysis.

iv



TABLE

LIST OF TABLES. . « & & o« & & &

CHAPTER
I INTRODUCTION . . . . &
Research Questions .

Research Setting . .

OF CONTENTS

Significance of the Research

Objectives of the Research .

Qutline of the Presentation.

11 A REVIEW OF SOCIETAL REACTION THEORY AND
LITERATURE ON FEMALE CRIMINALITY .

Societal Reaction Theory .

. . e

The Literature on Female Criminality

Theories of Female Criminality . .

Summary Statement of Hypotheses. .

III SAMPLE, METHOD, AND ANALYSIS .

Sample . ¢ ..o « o &
Methods., - « +» ¢ . &

Court Records. . .

e o .

Interviews with Legal Officials.

Observations of Court Proceedings.

Analysis .. 'w o o . o

Page

Jviii



Iv ANALYSIS. . + & v v ¢ o o o v o o

Descriptive Information . . . . .

Characteristics of the Male-Female Co-Defendants.

Characteristics of the Offenses
Hypothesis 3. . . . . « . .,

Organizational Labeling . . . .

Characteristics of the Male~Male Co-Defendants.

Characteristics of the Offenses
Organizational Labeling . . . .
The Effect of Role Upon Labeling.
Hypothesis 1. . . . . . « . . .
Hypothesis 2. . . . « + « . + .

Hypothesis 4, . . . . « . « . .

.

.

.

.

The Effect of Offense Variables Upon Labeling

Hypothesis 5. e s s e v s e e s

Summary . . - ¢ + o s e 6 4 o o «

v, CONCLUSIONS AND IMPLICATIONS. . . .
The Effect of Role Upon Labeling.

The Effect of Sex Upon Labeling .

(3

.

The Effect of Offense Variables Upon Labeling

Offense Variables versus Organizational Variables
"and Characteristics of the Defendant.

.

©

Significant Predictors of Labeling and Sex of

the Defendant . . . « « « . . «

Significant Predictors of Labeling and Stage of

Adjudication. « . . « < . . . .

vi

.

Page
75
77
77

82

83
89
89
90
92
92
98
103
128
128
153
155
155
158

160
160
162

164



BIBLIOGRAPHY. « ¢ o « o o « o o s 5 o o s o ¢ o ¢ ¢
APPENDIXES
A, DATA COLLECTION FORM AND CODE SHEET. . .
B. LETTER AND INTERVIEW SCHEDULE. . . . . . .
C. DESCRIPTIVE INFORMATION ON FEMALE-FEMALE

CO_DE FENDANTS . LI . * . & 0 . . . . 3

ABSTRACT

vii

Page

167

185

203

207



LIST OF TABLES

Page
Table
1 Characteristics of the Defendant, Characteristics
of the Offense and Organizational Labeling by Sex. . . . 78
2 Defendant's Role in Crime by SeX ¢« « + ¢ « ¢ « « s « « « » 84
3 Equality of Labels Received by Male-Female Pairs. at
Three Stages of Adjudication . « « ¢ « « « o « « s « « « 94
4 Equality of Labels Received by Male-Male Pairs at
Three Stages of Adjudication . « . + . « ¢« + v +v ¢« « . « 96
5 T-test of the Means for Dominant Males and Their
Minor Female Partners at Three Stages of Adjudication. . 100
6 T-test of the Means for Dominant Females and Their
Minor Male Partners at Three Stages of Adjudication. . . 101
7 T-test of the Means for Dominant Males and Their
Minor Male Partners at Three Stages of Adjudication. . . 102
8 T-test of the Means for Males a»d Females in Unequal
Roles at Three Stages of Adjudication. . « . . « . . . . 105
9 T-test of the Means for Males and Females in Equal
Roles at Three Stages of Adjudication. . . « . . . . . . 107
10 Analysis of Variance Summary Table foxr Bail. . . « . . . . 109
11 Table of Means and Standard Deviations for Bail., . . . . . 110
12 Analysis of Variance Summary Table for Deferred
Disposition. o ¢ o ¢« ¢ ¢ o o & o ¢ ¢ s+ o« o o0 e o o« o« o« 112
13 Table of Means and Standard Deviatigns for Deferred
Disposition. . « . ¢ ¢ ¢ & & ¢ ¢ ¢ ¢ ¢ o« o« o« s o+ o« o 113
14 Analysis of Variance Summary Table for Final
Disposition. v « » o ¢ a o o s ¢ ¢ ¢ ¢ ¢ o v & 4 « o ¢ o 115
15 Tables of Means and Standard Deviations for Final o
Disposition. « « o ¢ o o s v s @ ¢ ¢ o e 0 e e o« o« 116
16 T-test of Means for Males and Females in Unequal Roles
with Prior Criminal Record as Control Variable at
Three Stages of Adjudication . « « ¢ ¢« « « & « « « + « « 120

viii



LIST OF TABLES (continued)

. Page
Table

17 T-test of Means for Males and Females in Equal Roles
with Prior Criminal Record as Control Variable at
Three Stages of Adjudication. . . « . ¢« « « ¢« ¢« ¢ ¢« « « « 121

18 Variables, Notations and Frequencies for Multiple
Regression Analysis . . ¢« o« o + v ¢« « v 4 o « 4« « o « « o« 130

19 Summary Statistics of Step-Wise Multiple Regression
for Bail (Y;) as Dependent Varlabla for Males
in Male-Female Partnerships . . + . v « ¢« « ¢ o + » « « « 135

20 Summary Statistics of Step-Wise Multiple Regression
for Deferred Disposition (Y5) as Dependent
Variable for Males in Male-Female Partnerships., . . . . . 137

21 Summary Statistics of Step-Wise Multiple Regression
for Final Disposition (Y3) as Dependent Variable
for Males in Male-Female Partnerships . . . « . . . . « . 143

22 Summary Statistics of Step-Wise Multiple Regression
for Deferred Disposition (¥y) as Dependent
Variable for Females in Male-Female Partnerships. . . . . 146

23 Summary Statistics of Step-~Wise Multiple Regression

for Final Disposition (¥ ) as Dependent Variable
for Females in Male-Female Partnerships . . « + « « « « . 149

ix



CHAPTER I
INTRODUCTION

In 1975, local newspapers carried the story of an Oklahoma judge
who sentenced a man to a prison term four times longer than his
female co-defendant on the same armed robbery charge. The judge saild
the sentence'was justified beéause‘the fémale was oﬁlyrminimally
involved in the conmission of the crime (Associated Press, Denver
Post,.Decgmher,.l975).

A few years ago, several local television stations. carried the
news story of a young woman about to begin a new life as a prison
parolee. Fifteen years earlier she and her boyfriend had embarked
on a killing spree across Nebraska which left ll-people dead. He
was executed in the Nebraska State Peniténtiary bﬁt she was sentenced
to a women's reforﬁatory.

In é more recent and higﬁiy publicizéd cééé; the newsbmédia
‘carried the siory of William and Emily Harris, members of the
Symbionese Liberation Army and abductors of Patricia Hearst. The
Harrises are now serving identical terms of 10 years to life in a
California prison (Newsweek, 1976;81).

vAnd jﬁst last year, a local newépaper carried the>story'of
a husband and wife who were both sentenced to die in Alabama's
electric chair for the murder of a grocer during an armed robbery
(Denver Post, 1978). The wife intended to appeal hef seﬁtence on the

grounds that she was minimally involved in the murder of the grocer.



Except for cases such as these which are sensational enough to
attention )

attract the attssetien of the news media, we know little about how
the courts treat co-defendants. Although the increasing interest
in female criminality has resulted in many studies which compare
female offendsrs as a group to male offenders as a group, there have
been no studies which compare the court's treatment of males and
females who commit the same crime together. As a result, we do not
know much ébout female criminality when it occurs in the company of
a male and we do not know whether the four cases just cited are
representgtive of all cases of male-~female co-defendants. To £ill
this gap in the literature on female criminality, the overall
purpose of this study is to provide information about male-female
co—defendants, their offenses, and their treatment in the courts.

Even if these four cases are not representative of the many
other , less sensational cases oﬁ male—fémale co—defendénts, they
do serve to illustrateva majbf poiﬁt—-that is, when two people
commit the same crime together, they do ﬁot necessérilv receive the
same treatment in the courts. For most people, this challenges our
concept of justice and the need to believe that legal rules are
aiways applied evenly and uniformly, especially when two people
commit the same crime tdgether.

But just as this fact perplexes the average citizen, it causes
a great deal of consternation among those who actually administer
the law. Inquities in the court's treatment of defendants
constitute a critical dissue in the criminal justice system, particularly

in sentencing. Debates on the topic usually revolve around two
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themes: equal penalties for equal crimes (advocated long ago by
Cesare Beccaria, 1769) and individualized dispositions. Gaylin
(1974:3) endorses the idea of equal penalties for equal crimes by
saying, "One of the most glaring and provocative of inequities in

a world not known for fairness is a disparity in punishment: when
like individuals, committing like offenses, are treated differently."
Klonoski and Mendelsohn (1971:xvi) echo Gaylin's thoughts ". . .likes
should be treated alike, that is, perséns convicted of the same crime
and having the same backgrounds should receive identical treatment."
This particular viewpoint is receiving more and more support because
of the trend toward legislatively mandated sentencing schedules
(vonHirsch, 1976). Such schedules would require that defendants
charged with similar offenses receive similar sentences.

The second theme, individualized dispositions, was deveioped to
counteract the rigidity and consequent harshness of uniform treatment.
Under this philosophy, legal officials take intb account mitigating
or aggravating factors in order to tailor the punishment to suit the
individual defendant (D'Esposito, 1969:182).

Regardless of which philosophy of treatment one subscribes to,
the question remains, Why are some co~defendants treated alike in
the courts while others are treated differently? Because no previous
studies have focused on co-defendants we do not know the answer to
this question. However, the four cases cited above may provide some
insight upon which to bgse our inquiry.

Recall that in two of the four cases the pairs did not receive

the same sentence and in these two cases the female always received



the lighter sentence. Furthermore, in two of the four cases
(Oklahoma and Alabama) the females' defense rested on the grounds
that they were only minimally involved in the commission of the
crime and thus deserved the milder sentence. (Hereafter, partici-
pation in the crime is referred to as "role in the crime" oxr just
"role.') Since we have no additional information about these cases,
we do not know whether role actually affected the court's treatment
of these co~defendants. In other words, we do not know whether some
pairs received equal sentences because they played equal roles and
whether some pairs received unequal sentences because they played
unequal roles. When they received unequal sentences we do not know
whether the females received the lighter sentences because they
played minor roles or whether they would have received the lenient
treatment regardless of their roles. 1In shoFt, we do not know

whether sex or role most affected these decisions. Obviously,

‘other factors could affect the court'’s treatment of cO*defendants

but our primary focus in this study is upon the effects of sex and

role as reflected in the following research questions:

Research Questions

1) If co-defendants play equal roles, do they receive
equal labels?

2) 1If co-defendants play unequal roles, does the dominant
partner receive the harsher treatment?

3) When male-female co-defendants play unequal roles,
who plays the minor role?

4) Do females, regardless of their roles, receive milder
treatment than their male co-defendants?
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5) In addition to sex and role, what other variables
~affect the court's treatment of male-female co-
defendants?

Since role has never been the primary focus of any study, it
is important to understand its place within tﬁe context of the
criminal justice system. A brief(discussion of legal versus extra-
legal variables and the manifestation of discretion should foster
this understanding.

Criminal justice decisions are affected by both legal and
extra~legal variables. Legal variables are those which statutes
specify as legally relevant and must be taken into consideration
such as the severity of the offense or whether the defendant has
a prior criminal record. Extra-legal variables are those which are
not specified in the legal statutes but nonetheless may affect
these court decisions. Examples include age, employment, race or
sex. Role would also be classified as an extra-legal variable
because there are no Colorado statutes which state that co-defendants
should receive dispositions based on their roles in the crime.

A study of the factors affecting court decisions necessarily has

to include a discussion of the manifestation of discretion. Dis-

cretion is ubiquitous—-—=it occurs at every stage of the adjudication

‘ﬁroceés. Pound (1960:925) defines it as the authority to "act in

certain conditions or situations in accordance with an official's . .

own considered judgment and conscience." 1In other words, discretion

-allows legal officials to .take .extra-legal variables into account

in the decision-making process as well as to apply legal variables

in a discretionary manner. Thus, even though sex and role are
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classified as extra-legal variables, discretion allows legal officials
to take these two factors into consideration, either individually

or in combination with other legal or extra-legal variables. Since
discretion permeates the criminal justice system, scholars have spent
considerable time and money trying to isolate those factors which
affect the decisions of legal officials, especially when discretion
results in unequal treatment for people charged with the same

offense.

Societal reaction or labeling theory attends to the problem pf
which facFors affect legal decision-making. In societal reaction
términology, these decisions represent official deviant labels
conferred upon the alleged offenders by agents of the criminal
justice system. Simply put, the theory holds that three categories
of variables influence the labeling process: 1) characteristics
of the defendant; 2) characteristics of the offense; and 3) charac-
teristics of the deviance-controlling organization as well as those
in the organization who do the labeling. -As noted above, some of
these variables are legally relevant while others are not; nonetheless,
all may influence the labeling process.

Briefly, the argument to be presented in the following pages is:
although societal reactionists emphasize the influence of the
defendant's characteristics upon the labeling process, previous
research shows that variables in the offense category have more
effect on labeling than any other category of variables (Hagan,
1974;>We11ford, 1975). Therefore; in this Stu&y we expect offense

variables to weigh more heavily in the labeling of co-defendants



than the defendént's characteristics or organizational variables,

In the special case of co-defendants, role belongs in this offense
category because it is an indicator of the severity of the offense.
Sex, an extra-legal variable, is a characteristic of the defendant.

If offense variables are more important than the defendant's
characteristics then role (an offense variable) should have more
effect on labeling than sex (a characteristic of the defendant).
Although both sex and role are extra-legal variables, we expect role
to'weigh more heavily than sex in the labeling of co-defendants
because role is not only an offense variable but is also an indicator
of the severity of the offense, a legal variable. Even though
Colorado senterncing statutes do not make role a mandatory consideration,
we expect legal officials to use role in making their decisions. Thus,
co-defendants who play equal roles in the crime will be viewed as
equally responsible and Will receivé equal labels, regardless

of sex. If co-defendants piay unaqual ro}es in the crime, the partner
who plays the more dominant role will be viewed as responsible for

a more severe version of the crime than the minor partner. As a
result dominant partners will receive harsher labels, regardless of
sex, because their higher degree of criminal responsibility leaves

them less able to avoid and more deserving of a harsher label.
Research Setting

Formal official labeling occurs in what Hasenfeld (1972:256)

defines as '"people-processing organizations." They are organizations

which attempt to achieve changes in their "clients," not by altering



basic personal attributes {as in people-changing organizations such

as hospitals, prisons, etc.)Abut by conferring on them a ﬁublic
status or label and often relocating them in a new set of cir-
cumstances.

The criminal justice system is a people-processing orxganization
and provides an appropriate arena for the study of labeling decisions.
In societal reaction terminology, criminal justice decisions can be
taken as valid indicators of formal societal reactions. Such
decisions reflect public reaction to particular kinds of deviance
implemented and mediated through control agencies such as the courts.

In this study of male~female co-defendants, the decisions of the
officials in Demver District Court, City and County of Denver, are
ﬁiewed as valid indicators of the societal reaction of the People of
Colorado. TFurthermore, these decisions occur in a series of stages.
As such, we focus on three sequential societal reaction decisions:
1) whether the defendant is released on Personal Recognizance (PR)
bond or posts bail; 2) whether the defendant receives a deferred
disposition or is fully adjudicated instead; and 3) of those who are
fully adjudicated, whether the defendant receives a sentence or
probation term.

At these three stages the decision constitutes a label which classi-
fies the defendant as a fit subject for official management (Tittle, 1975:
162). Regardless of whether a PR bond is granted or denied and regardless
of whether a deferred disposition is granted or the defendant is placed
on probatién or seﬁfenced, thé 1ébelbspecifics how the defendant should A
be supervised (managed) until the terms of that decisién are fulfilled.

Therefore, we use the term "label" to refer to these decisiomns.



Significance of the Research Problem

This‘study of male-female co-defendants is important for the
following reasons:

1) A study of what factors affect an organization's labeling of
people is important because such labels '"shape a person's life by
controlling his access to a wide range of social settings through
the public status they confer; and they may define and confirm the
individual's social position when his current status is questioned"
(Hasenfeld, 1972:256). TFor example, the labels "mentally ill,"
"handicapped,”" or "epileptic" affect one's social position by
triggering both societal and self-reaction but the label "ex-offender"
is perhaps most drastic of all because of its debilitating legal
stigma upon one's re-integration into the mainstream of society
(Schwartz and Skolnick, 1964). And limited opportunities for
participation in life's many spheres coupled with altered self-images
can lead to'further rule-breaking (Erikson, 1972:312; Lemert, 1967;
Trice and Roman, 1970). In other words, official negative laﬁeling
may be a self-fulfilling prophecy. Therefore; it is imperative that
researchers define the factors utilized in the court's labeling of
deviants.

2) Theoretically, this study of co-defendants is important
because it allows us to apply societal reaction theory to a previously
unstudied sample. Two benefits should be realized: Tirst, although
societal reactionists generally agree that the three gategoriestoﬁ.
vériables in this sﬁudy;——charéétéristics of the défeﬁdéﬁt, the

offense and the deviance-controlling organization---do affect the
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labeling process, there is not nécessarily égreement about whi@h
variables to include in those categories. The fundamental assertion
in this study is that a defendant's role in the crime affects the
labeling process and should be included in the offense category
because it is a measure of the severity of the offense. Since
previous studies of adjudication have not focused on co-defendants,
researchers have not studied the effects of this wvariable. If this
study shows that role does influence the labeling process (and if
this finding is replicated in subsequent studies) then future

i )
applications of societal reaction theory to the adjudication of
co—defendants should include this variable in the offense category.

A second benefit is the test of societal reaction's basic tenet,
that is, that a person is labeled a deviant primarily as a conseguence
of his characteristics, particularly the lack of power and resources
which marks him as an underdog and places him on the margin of
society. If this study shows that the defendant's characteristics
have the least explanatory power of the three categories of wvariables,
then we will have provided support for the growing body of thgorists
who reject the supremacy of societal characteristics in explaining
the labeling process.

This study is also important for the following contributions it
will make to our knowledge of the female offender:

3) The rising female crime rate is not only documented in
_official statistics such as the Uniform Crime Reports (1975, 1976),
bp;}has'resulted in a number of books devoted solély to the study Qf'

the female offender. (Recent works include Adlér, 1975; Simon, 1975;



11

Crites, 1977; Brodsky, 1975, as well as numerous articles). Yet
these books and articles deal primarily &ith ﬁhé femaie as sole
perpetrator of the crime, giving little attention to the female
who committs a crime with 'a partner. If we are to expand our
knowledge of the female offender, we need to study her criminal
activity in all kinds of roles (Norland and Shover, 1977:96).

Such an approach affords us two unique opportunities: First,
we can explore two commonly held beliefs about female offenders-—-
thay they are drawn into crime through association with "bad com-
panions" (Reckless, 1967:403 and/or through their romantic attachments
to males kSimon, 1975; Women and Crime Session at Western Social
~ Science Meetings, Denver, April, 1977). Furthermore, we can study
the extent of their involvement in.crime, and the influence of the
Women's Movement upon their criminal behavior and subsequent labeling
in the cqufts,‘etc.

Second, we can compare thé labeling of females to males when
they commit the same crime together, ratﬁer than relying on measures
of differential treatment from samples of males and females who
commit the same type of crime, but-not together.

Finally, such one-on-one comparisons allow us to pit theltheme
of “equal penélties for equal crimes" against the theme of "differential
treatment" with a more appropriate sample than one comprised of sole
perpetrators.

4) The data from this study have implications for constitutional

safeguards for defendants as well as policy governing their adjudication.



‘Both implications revolve around the manifestation of discretiop by
agents in deviance-controlling agencies such as the courts.

Our legal system operates in such a way that equality before
the law and individualized treatment are both important values
(D'Esposito, 1969:194). Some of these differences are attributable
to legally relevant factors. However, in other cases this disparate
treatment is the result of legal officials' incorporation of dis-
cretionary factors into the decision-making process. One remedy
for this situation is to invoke the Eighth Amendment to insure
consistent and equal treatment for persons convicted of the same
offense. However, the courts have generally rejected such an approach
in Badders v. United States, 240 U.S. 391 (1916); Hedrick v. United
States, 357 F.2d 121 (1966); United States v. Dorcey, 151 ¥.2d 899
(1945) ; Beckett v. United States, 84 F.2d 731 (1936); People wv.
Puiaski, 15 I11.24 291, 155 N.E.2d 29 (1959). While a certain amﬁunt
of discretion is certainly necessary to ensure an appropriate "fit"
between the deviant act and the punishmeﬁt, its manifestation in
processing can result in erratic labeling practices which challenge
the co-defendants' constitutional right to equal protection under

the law as guaranteed in the Fourteenth Amendment.
Objectives of the Research

The central objective of this study is to determine whether
offense variables, specifically the defendant's role in ﬁhe crime,
are the major determinative factors'in‘thé-iabelihg‘of méle—feﬁale
co-deferidants. This information will serve as a data base to which

future studies of co-defendants can be compared.
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~ Outline of the Presentation

This chapter presented the research problem, its setting and
significance, the objectives of the study and briefly introduced
societal reaction or labeling theory. Chapter II presents an
overview of societal reaction theory as well as its uses and re-
strictions in the study of deviants. Chapter II also presents a
review of the literature comparing the court's treatment of male and
female co-defendants. This includes a brief history of women and
the law, a discussion of empirical research on the court's treatment
of men vérsus women, and how role might influence this treatment.

The methods, sample and analysié employed in the study are
explicated in Chapter III. Results of the data analyses are pre-
sented in Chapter IV. Statistical tests of the research hypotheses
are reported with answers to the fesearch questions. This is
followed by a discussion in Chapter V of the implications of the
research findings for societal reaction theory and for the court's

labeling of co-defendants.
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CHAPTER II

A REVIEW OF SOCIETAL REACTION THEORY AND THE

LITERATURE ON FEMALE CRIMINALITY

This chapter presents the history of societal reaction theory,
its basic tenets and a brief discussion of its inherent weaknesses.
Then we develop the central thesis of the study-—that offense variables
are more important than characteristicé of the defendants in the
labeling process. Justification is made for inclusion of role as an
offense yariable. The chapter then builds on this basic assertion
by contending that role {an offense variable) should be more important
in labeling than sex since the latter is a characteristic of the
defendant. Thus sex and role are the major variables under study.

The chapter continues with a review of early common-—law notions
concerning the criminal responsibility of women (particularly married
women), a history of how criminologists and sociologists have portrayed
the female offender over the past 100 ye;rs, and contemporary empirical
research comparing the court's treatment of male and female offenders.
Finally, a review of literature is presented on all variables known
to influence the labeling process. TFrom the discussion of societal
reaction theory plus the ;eview of literature four hypotheses are
generated which predict the relationship between sex, role and
labeling. A fifth hypothesis predicts the relationship between

offense variables and labeling.
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Societal Reaction Theory

In 1938, Tannenbaum published a statement that was to become a
landmark of what is now known as either societal reaction theory or
the labeling perspective. He wrote:

The process of making the criminal is a process of
tagging, defining ,identifying, segregating, describing,
emphasizing, making conscious and self-conscious; it
becomes a way of stimulating, suggesting, emphasizing
and evoking the very traits that are complained of.
(Tannenbaum, 1938:19-20).

More than a decade later, Lemert published his Social Pathology

(1951) followed by Garfinkel's (1956) discussion of status degradation
ceremonies. Then, during the decade of the sixties came the now
classic statements of Becker (1963), Erikson (1962), Kitsuse (1962)
and Cicourel (1963). Since that time there has been much work
expanding, modifying, and restating the perspective (for example,
see Lemert, 1967; Scheff, 1966, 1974, 1975; Becker, 1973; Rubington
and Weinberg, 1968; Gove, 1975, 1976; Schur, 1969, 1971, 1973, 1974;
Prus, 1975; Thorsell and Klemke, 1972; Roﬁan and Trice, 1969, 1971;
Trice and Roman, 1970; Orcutt, 1973; Lorber, 1966; Freidson, 1965;
Bustamente, 1972; Rotenberg, 1974; Scott, 1972; Gusfield, 1967;
Lofland, 1969; Downes and Rock, 1971; Bordua, 1967; Gibbons and Jones,
: 1971; Horan and Austin, 1974; Hartjen, 1974; Kitsuse, 1972; Quinney,
1970; Delamater, 1968; Hirschi, 19753 Mahoney, 1974; Wellfoxd, 1975).
During that same time the theoretical status of the labeling
perspective was subjected to critical evaluation (for exampie, sée
Gibbé, 1966, 19%2;'Lemert, i972, 1974; Hagan, i972, 1973; 1974; Gove,
1975, 19763 Davis, 1972, 1975). Schur (1971) éiﬁés the iack of

clear—-cut definitions, failure so far to produce a coherent set of
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interrelated propoéitions,'éestable hypotheses, etc. As a result of
this criticism, it is now generally agreed that the societal reaction
approach should not be treated as a theory in the formal sense.

But, says Schur (1971), formal theoretical status should not be the
major’criterion in assessing the value of the societal reaction (or
as Becker (1973) puts it--the interactionist) approach. Rather the
merits of the approach lie in its "capacity for reviving basic truths
that sociologists have unwisely ignored, in its partial reordering
of focal points for research and in its translation of a good many
respected yet neglected notions about deviance and control into a
research framework'" (Schur, 1971:35). TFurthermore, he says, even
though labeling is not a formal theory, "the contributions of this
perspective to the development of a coherent and systematic theo-—
retical framework for understanding deviation and control arxe sub-
stantial" (Schur, 1971:35). And Bernstein et al., (1977:744) advance
this support of labeling by arguing that acceptance of the idea

that labeling is not a theory does not prévent us from deducing
hypotheses from these "sensitizing conceptions" which test the
congruence between them and the labeling of deviants in the real
world. Such testing can lead us to the point where "sensitizing
concepts become parts of genuine theories that serve the ends of
science" (Tittle, 1975:161). Despite this debate over the theoretical

status of labeling, it continues to dominate much of the deviance

research (Cole, 1975).

The core of societal reaction theory rests on two questions:

Why are some individuals and not others labeled deviant? What are
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Athe consequences for the individual of being labeled a deviant (Goﬁe,
1976:221)7 This studylfocuseé on the first qﬁéstion as we appiy
societal reaction theory to the court's treatment of co-defendants.
The theory, developed out of the symbolic interaction tradition
and thought to have been a necessary stage in the development of a
radical criminological theory (Quinney, 1973), asserts that the power
of the deviant relative to the deviance-processing agency is the basis
for differentiating the societal responée (Becker, 1963; Rubington
and Weinberg, 1973; and Schur, 1971). The assumption is that certain
members of society, by virtue of either ascribed or achleved statuses,
have less power than others to avoid the imposition of a deviant label
(Turk, 1969; Quinney, 1970; Chambliss and Seidman, 1971). In addition,
the emphasis mandates that the study of labeling include attention to
the process by which defendants come to have deviant labels conferred
upon them. Decisions reached in this deviance processing are the
result of the Interplay of several variables, some of which enhance the
defendant's power while others impede it.'
Much of the deviance literature uses the actor and his behavior
to explain deviance. However, societal reaction theory as developed
by Lemert (1951, 1967) Kitsuse (;962), Erikson (962), Becker (1963),
and others shifts the foecus away from a primary emphasis upon the actor
and his behavior to one which includes the audience and the social
processes by which individuals come to be defined as deviant by others.
A review of the literature dealing with the application of
societai reaction theory sﬂows relati&e agfeem;nt on a coré se£ of
assertions which affect this process. Bernstein et al., (1977a:744) briefly
1ist this core set of assertions: 1) the definition of persons as deviant

is a constructed definition resulting from a set of interactive
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processes (Lofland, 1969; Becker, 1973; Goode, 1975); 2) the societal
reaction to deviants 1s not a direct result of the alleged deviantlact
(Exikson, 1964; Becker, 1963; 1973; Kitsuse and Cicourel, 1963;
Schur, 1971); 3) the societal reaction to deviants varies with
the social attributes of the alleged deviant (Becker, 1963; Quinney,
1970); 4) the societal reaction to deviants varies with the organi-
’zational imperatives of the deviance-controlling organization
(Schur, 1971; Becker, 1973); 5) with the person doing the reacting
(Becker, 1973); 6) with the expectations and values of the reactors
(Turk, 1969; Schur, 1971); 7) with the deviants' ability to avoid ﬁhe
imposition of the deviant label (Schur, 1971) and with a variety of
other ancillary factors (Goode, 1975).

Although these assertions apply to official labeling in any
type of organization we are most interested in their relevancy for
official labeling in the criminal courts. To state these assertions
more concisely as they apply to the courts, labeling theorists main-
tain that variance in official labeling cén be explained by three
categories of independent variables: 1) characteristics of the
defendant (Gove, 1970; Becker, 1963; Quinney, 1970); 25 characteristics
of the offense (Tittle, 1975; Hagan, 1974; Erikson, 1964); and
3) characteristics of the organizational setting in which the labeling
takes place (Becker, 1973; Turk, 1969; Schur, 1971).

Variables included in the first category are divided into:
1) soéial attributes such as age,‘race, sex, the presence of e#—

tended family ties, source of support, and educational, marital and
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employment status and 2) prior criminal tecord. Both are statuses

which affect the labeling process but social attributes are classi-
fied as extra-legal variables while a criminél record results from
prior organizational processing which intermeshes both extra-legal
and legal variables (e.g. type of crime, severity and number of
charges, etc.). The findings of this study are discussed with this
important disfinction in mind.

The second category includes the variables of serlousness of
offense, number of charges, use of a weapon and role in the érime.
The third category includes variablesbsummarizing the results gf prior
processes such as bail release status as well as the organizatiomal
variables df judge, type of counsel, plea-bargaining, probation
officer's recommendation, time elapsed from arrest to final dis-
position, trial format, length of pre-trial detainment in jail,
and whether a defendant hés another case pending. Although all of
these variables may have implicatioms for how co-defendants are
labeled, there is disagreement about which-category best explains the
labeling decisions. In later stages of the analysis, we will return
to the question of which of these three categories of variables best
explains variation in labeling of male-fema’e co~defendants. At this
stage, howevef, the emphasis is on the second categoxry---—the charac—
terlstics of the offense.

While one of the basic tenets of labeling theory is that the
defendant's characteristics rather than characteristics.ofrthe offense
are more likely to influence differential decision-making in the

criminal justice system, a ﬁajority of the research does not support
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bsﬁch a view. The stfongest argument against such an éssertioﬁ cdmes ’
from Hagan (1974:379) who, after reviewing 20 studies (Sellin,

1928; Martin, 1934; Johnson, 1941; Lemert et al., 1948; Garfinkel,
1949; Johnson, 1957; Green, 1961; Bullock, 1961; Jacob, 1962; Bedau,
1964, 1965; Green, 1964; Partington, 1965; Wolfgang, et al., 1962;
Wolf, 1965; Forslund, 1969; Southern Regional Council, 1969; Nagel,
1969; Judson et al., 1969 and Wolfgang et al., 1973) concludes that
social attributes (he calls them extra-legal variables--age, race,
sex and socio-economic status) contribute very little to researchers'’
ability to predict judicial sentencing decisions. Charles Wellford
(1975:337) in his assessment of labeling theory in criminology con—
cludes that, with respect to juveniles, the variables of "complainant

behavior and offense type are considerably more important than class,

race, demeanor, etc. as variables affecting the decision to arrest.”
He cites the studies of Hohenstein, 1969; Black and Reiss, 1970;
Terry, 1967; Ferdinand and Luchterhand, 1962; Williams and Gold,
1972, to support his assertion and discredits studies which refute
this assertion (e.g. Piliavin and Briar, 1964; Cicourel, 1968; Goldman,
1963; and Thormberry, 1973) as lacking methqdologicél riga.
| Bernstein et al., (19773 in a study of sentencing as well as
decisions occurring earlier in the adjudication process, conclude
that characteristics associated with the offense account for more of
the_explained variance in the decision to fully prosecute a defendant
than the defendant's characteristics.

Finally, two Colorado studies support the abéve‘findings and
assertions. One, administered by the Criminal Justice Research

Center, Inc. of Albany, New York, looked at all felony charges in



benver.Disfric; Court; Thevother, cbnducted uﬁder the éuspices_of

the Colorado Judicial Department, analyzed cases cf three serious
felony offenses (robbery, burglary and assault) throughout the

state. The findings of both studies were reported by Beatrice Hoffman
977).

The two studies, done independently of one another, found that
Colorado judges base their sentencing decisions primarily on two
variables: the seriousness of the offense and the prior criminal
record. Even more interesting is the fact that the Denver study
found only six variables to be statistically related to sentencing.
These were: number of offenses coavicted of, number of prior in-
carcerations, seriousness of offense, use of weapon, legal status
(e.g. whether on probation) and employment record. Note that of the
six variables, three deal with the characteristics of the offense-~
number of charges, seriousness of offense and use of weapon. Once again,
the characteristics of the offense are more important.

The foregoing paragraphs discussed tﬁe debate within societal
reaction circles over the explanatory power of certain categories
of variables. The purpose was to show that although theorists would
like to conclude that characteristics of the defendant are the most
iﬁportant factors in adjudication decisions, research proves otherwise.
That is, variables associated with the offense tend to have greater
‘egplanatory power than characteristics of the defendant.  Moreover,
we have evidence that judges in Denver District Court (the site of this
study) also view this category qf variables as most important. |
This is not to imply that tﬁe defendant’s characteristics are of no

consequence, nor does it underestimate the importance of the third
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category of organiéational'variabies whi;h is receiving increasing
attention in labeling research (e.g. see Eisenstein and Jacob, 1977;
Bernstein et al., 1977a;Nardulli, 1978). But in terms of the
explanation of variance in labeling decisions, offense-related
variables are more important. Therefore, our focus upon that cate-
gory of variables in this study of male-female co-defendants is
justified by the findings of prior research just cited.

Researchers typically include in this category such variables as
the type and severity of the{crime as well as the number of charges
and whether the defendant(s) used a weapon. Note that all four
variables are indicators of the degree of severity of the crime
allegedly committed. However, these same researchers have never
singled out co-defendants for systematic analysis and such exclusion
precludes the study of yet another variable in this categary--the
role each defendant plays in the commission of the crime. We have
already demonstrated that indicators of the severity of the alleged
offense are of major importance in explaining variance in labeling
decisions made by the courts. In the special case of co-~defendants
the defendant's role is also an indicator of the severity of the
alleged offense and, therefore, should also be important in explaining
variation in the labeliﬁg'of co—defendants.

Role and its relationship to the manifestation of discretion
needs elaboration. When two people commit the same crime together,
ip seems unlikely that both always participate equally; rather, it
is probable that in many cases one plays a more dominant role than

the other. Role is not a legal wvariable, thst is, it is not defined



by Colorado Statute as a legal criterion for officials to justify
differential treatment of co-defendants at any stage of the labeling
process. (The one exception is explained in the next paragraph.)
iherefore, it is an extra-legal variable, one which is not legally
relevant but, nonetheless, one which may influence the labeling
process in a discretionary manner as do other extra-legal variables
such as age, race and sex. Although it is npot legally relevant, it
is a measure of a defendant's degree of culpability or criminal
responsibility in the commission of the crime and thus serves as an
indicater of the severity of the offense, a legal wvariable. |
There are few references to role in the legal literature.
However, there is what has come to be known as the "complicity theory"
embodied‘in section 18-1-603 of the Colorado Revised Statutes (1973:
244-246). This section states that "a person is legally accountable
as principal for the behavior of another constituting a criminal
offense, if, with the intent to prdmote or facilitate the commission
of the offense, he aids, abets, or adviseé the other person in
planning or committing the offense" (Colorado Revised Statutes,

1973:244). The term "principal"” means the dominant partner, one

~who assumes the major responsibility for commission of the crime.

in other words, then, both parties in a crime partnership are held
equally responsible and thus equally liable for the legal consequences.
In Atwood v. People, 176 Colo. 183, 489 P.2d 1305 (1971) the court
interpreted the statute to mean thaé even ‘when one defendant is
charged és an "accessory" s/he is éuilty of the same degree of

crime as the principal. The court's interpretation of the statute
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in the case of Reed v. People, 171 Colo. 421, 467 P.2d 809 (1970)
provided that a defendant need not perform all acts necessary to the
commission of the crime in order to be charged as a principal.
Furthermore, the case of McGregor v. People, 176 Colo. 309, 490

P.2d 287 (1971) stated that legal officials do not need to spell

out which is the principal and which is the accessory when co-defendants
are being tried.

According to the Chief Complaint Deputy of Denver's District
Attorney's Office, the statute means that both partners in a crime
partnership may be charged with the same offense. He says that the
only exception is when there is insufficient evidence to support the
initial charge and, instead, a charge of conspiracy is filed, usually
against the partner whose participation in the commission of the
crime is unclear. It is after this initial filing stage, the Deputy
says, that role takes on importance both as a legal variable and as
an extra-legal variable.

ﬁole has legal implications only wheﬁ the use of a deadly
weapon is involved in the cémmission of the crime. TFor example,
when one partner robs a store at gunpoint while the other partner
waits in the getaway car, both may be charged (according to the
complicity statute) with the same offense——in this case Aggravated
Robbery, a .Class 3 felony punishable by a prison term ranging £from
5-40 years. However, .even though both are charged with the same
offense, the dominant partner (the one with the gun) must receive
a prisbn sentence under the Mandatory Sen;encing Act Qnacted by the

Colorado Legislature in July, 1976. This law provides for the automatic
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senténcing'of defendénts.ﬁsiﬁg deadly Weapoﬁé in £he cémﬁiésion of

a crime. In this type of case, then, the dominant partner is legally
liable for the harsher punishment. The minor partner, on the other
hand, may or may not receive a sentence. The Mandatory Sentencing
Act has little effect on this analysis, however, because it was in
effect only during the last six months of the data collection period.
Furthérmore, very few defendants used guns. Therefore, we shift

our focus to the extra-legal influence of role.

Role takes on extra-legal importance at various stages following
the initigl filing of charges. For example, two people may be
charged with the burglary of a home yet information contained in
the pre-sentence investigation report or application for deferred
disposition may indicate that one played a more dominant role (actually
went into the heuse and removed the goods) while the other partner
played a minor, secondary role (helped load the goods into the trunk
of the getaway car). At the baill stage, the minor partner may receive
a Personal Recognizance (PR) bond while the dominant partner has to
post bail. The minor partner may also be allowed to plead guilty to
a less serious offense with the dominant partner being denied this
privilege or the minor partner may receive a deferred disposition
while the dominant partﬁer proceeds to be fully adjudicated and
thus eligible for probation or a sentence. According to the Deputy,
-all of these examples of preferential treatment accorded to the minorx
partner are possible. Role may maintain its extra-legal influence
throughout the adjudication process and is regarded as '"one of the
facts of the case." A specific example of how role may influence

the adjudication of co-defendants is illustrated below:
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In 1575, an Oklahoma State District Jﬁdge, Ricﬁérd Armstrong,
uphield the idea of differentlial sentencing for men and women in
crime partnerships. He argued that men generally dominate women
in crime, and therefore, deserve more severe punishment. His theory
was put into practice when he refused to reduce the sentence of a
21 year—old man given a prison sentence four times longer than his
female co-defendant on the same armed robbery charge. Judge Armstrong
supported his refusal by stating, "The true perpetrator of the crime,
the dominant figure, should receive a greater sentence than the
subservient individual, regardless of sex." 1In this case, he argued,
the man "led" his then teenaged common-law wife in the commission
of the crime and thus deserved the longer sentence (Associated
Press, Denver Post, December, 1975).

Judge Armstrong's views suggest that a defendant's role in the
criminal act may be an important factor imn the adjudication of co-
defendants. Certainly his views coincidevwith the principle of
commensurate or just deserts. This principle has been receiving
increased attention as a basis for the introduction of presumptive
sentencing schedules (see vonHirsch, 1976; LeFrancois, 1976; also,
see Casper, 1978, for a discussion of the principie in terms of
fairness in sentencing). Simply put, the principle of commensurate
or just deserts maintains that one should get what one deserves
(vonHirsch, 1976:49). What one deserves (i.e. the punishment) should
be based solely on the grounds of what the behavior warrants (vonHirsch,
1976:46). Judge Armstrong believes that dominant behavior warrants

longer sentences.
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U;fortuﬁateiy, thére have.béen n; eﬁpirical stuaies with which £6
test Judge Armstrong's assertion. Nor have there been any published
opinions or articles to either support or refute this assertion.
However, if we translate these views into societal reaction terminology,
role has implications for the amount of power and bargaining ability
defendants bring to the adjudication process. That is, the dominant
defendant is likely to have a disadvantaged, less favorable status and
thus less power because such a role implies a greater degree of culpa-
bility or responsibility in the commission of the crime. As a result
of this diminished power and loss of negotiating abilities, the possi-
bility of resisting a harsh label is decreased. Accordingly, the minor
defendant has more power and enhanced negotiating abilities by displaying
less criminal responsibility for the crime's commission. The principle
of just deserts says that the punishment should be commensurate with
what the behavior warrants. If behavior associated with the degree of
criminal responsibility is accepted as a basis for punishment, then
dominant defendants not only deserve to be labeled more harshly, they
are unable to avoid such a label.

In this study, we are primarily interested in whether a defendant's

sex or role in the crime best explains labeling in the court. Earlier

‘in this chapter, we presented evidence to show that offense wvariables

are more important to the labeling process than the defendant's
characteristies. Then we discussed why role belonged in the

offense category and how it could affect labeling. Sex is classi-
fied as a characteristic of the defendant. If offense variables

are more important, then we éxpect rde to weigh more heavily in the

labeling process than sex because role is not only an offense variable
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but is also an indicator of the severity of the offeunse, a legal
variable. Legal variables must be taken into account during the
adjudication process. Therefore, even though both sex and role are
extra-legal variables, we expect co-—defendants to be labeled on the
basis of role, regardless of sex. If co-defendants are labeled on
the basis of role rather than sex, then we expect dominant partners
to receive the harsher label, regardless of sex, because they both
deserve and are unable to avoid the harsher label. This reasoning
provides the foundation for the first hypothesis:

H=Defendants who play the dominant roles in crime partnerships
receive harsher labels, regardless of sex, than their part-
ners who play minor roles and are more likely to:

a) be denied release on a PR Bond

b) be denied a deferred disposition

¢) receive a sentence rather than probation at the
final disposition stage

For those defendants who play equal roles in crime partnerships,

the principle of commensurate or just deserts is also salient. Recall
that this principle posits that punishment should be based solaly

on the grounds of what the behavior warrants. If two people play
equal roles in committing the same crime together their behavior
warrants equal treatment--that is, "equal penalties for equal

' Furthermore, in accord with our basic assertion that offense

crimes.’
variables, especially role, outweigh the defendant's characteristics,
especially sex, we assert that this equality of labeling will occur
regardless of the defendant's sex. This reasoning forms the basis for
the second hypothesis.

H=Defendants who play equal roles in crime partnerships receive

equal labels, regardless of sex, at the bail, deferred
disposition and final disposition stages.
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A defendant's role in the criminal act is not defined by
Colorado Statute as a legal criterion affecting the adjudication
process nor do the court records make specific reference to this
variable. From the police accounts of the crime and/or the defendant's
version of the crime (both contained in the pre-sentence investigation
report or application for deferred disposition) a defendant's role
is categorized according to these specified criteria. Role in
crime is operationalized into three levels--deminant, equal and
minor. A dominant partner is identified as doing one or more of
the following: suggests the crime, plans the crime, forces the
partner to participate, has primary responsibility for commission
of the crime, or wields a weapon. A defendant who plays a minor
role does one or more of the following: drives the getaway car,
accompanies yet does not directly participate in the criminal
act, or is an unknowing accomplice. To illustrate: the burglar
who breaks in and steals household belongings is coded as the
dominant partner while his/her partner who drives the getaway
car is coded as playing the minor role. Another example: the defen-
dant who wields the weapon in a store robbery is coded as the
dominant partner even though the other partner (albeit weaponless)
actually takes the money from the cash register.

Partners are coded as equal when the actions of both are recorded
as identical in the police account of the crime. For example,
defendants arrested in drug-related crimes are often coded as equals
because the police are likely to state that "two individuals were in
possession of a certain amount of marijuana.'" Such information does

not allow us to differentiate in terms of roles.
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Societal reaction theory gives us little in the way of predictive
power concerning whether males or females play dominant roles in
crime partnerships. In studies utilizing this theory, and others
as well, the sex variable has received little attention probably
because many researchers (until recently) considered female
criminality too insignificant to be included in empirical works on
male criminality. Harris (1977:3-4) laments this shortcoming when
he says that theories of crime causation have been developed with
little or no attention to this variable "which appears to explain
nore varignce in crime across cultures than any other variable."
Admittedly, there are some societal reaction works showing that sex
is relevant to social power and status and thus to the deviant's
negotiating ability in the adjudication process—-males are the more
powerful societal members and thus they are more likely fo receive
the more favorable societal responses (Knowles and Prewitt, 1972;
Quinney, 1970; and Reasons, 1974). But such knowledge does not tell
us whether males or females are likely to play the dominant roles
in crime partnerships. Any insights into the problem will have
to come from a review of the literature on male and female offenders
in general. Thefefore,.before hypot#esizing any relationship
between role, sex, and labeling decisions, it is essential to discuss
the nature of female criminality in relation to male criminality as
it appears to theorists who have attempted to provide accounts

and explanations in this area.
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The Literature on Female Criminality

This next section presents a review of literature pertaining to
male and female offenders. It begins with the early common law
notions concerning the criminal responsibility of women (particularly
marriéd women) and today's legal status of those notioms., Then the
works of early criminologists and contemporary criminoloegists and
soclologists are traced to show how female offenders have been
portrayed throughout the last 100 years. Finélly, the section
ends with a presentation of empirical research which compares the
court's treatment of male and female offenders. Relationships
between role, sex, and the labeling process are hypothesized.

To place the study of the court's treatment of men and women in
proper perspective we turn to history. The feudal doctrine of
coverture formed the theoretical basis for married women's loss of
suspension of legal rights at common law. In Latin, covert means
nupta, that is, veiled or overshadowed. In other words, a married
woman's being was overshadowed by that of her husband. Blackstone's
description of the doctrine of coverture concurs with the Biblical
ﬁotions of the unity of flesh of husband and wife:

By marriage, the husbarid and wife are one person in law;

that is, the very being or legal existence of woman is

suspended during the marriage, or at least is incorporated

and consolidated (Blackstone, Commentaries %433).

This notion of man and wife being one (or 1+1=1) fo;med the

basis for two feudal doctrines=~the doctrine of interspousal

conspiracy immunity and the doctrine of presumed coercion.
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In the area of criminal law, the doctrine of interspousal .
conspiracy immunity (hereafter referred to as the doctrine of
conspiracy) prevented a man and woman from being found guilty of
conspiracy. The crime of conspiracy is the only one requiring two
or more perpetrators and has been defined in Commonwealth v. Donoghue,
250 Ky. 343, 347, 63 S.W.2d 3,5 (1933) as a "combination between two
or more persons to do or accomplish a criminal or unlawful act, or
to do a lawful act by a criminal or unlawful means." Since conspiracy
requires two or more persons to act im concert and since husband and
wife are one, it would be impossible for a husband and wife to be
co~conspirators. This principle was applied when a California court
held that husband and wife cannot be convicted of criminal conspiracy
in People v. Miller, 61 Cal. 107, 22 F. 934 (1889).

In 1960, the United States Supreme Court rejected the rule
that a husband and wife are legally incapable of conspiring topether.
In United States v. Dege, 364 U.S. 51 (1960) Mr. Justice Frankfurter,
writing for the majority in this 6-3 decision, stated that the
Court would not be "obfuscated by the medieval views on the legal
status of women and the common law's reflection of tﬁem."

Mr. Chief Justice Warren, one of the three dissenters in
United States v. Dege, 364 U.S. 57 (1960) wrote in his opinion that
the doctrine of conspiracy averts the prosecution and conviction of
persons for “conspiracies" which Congress never meant to be included
in the statute. His principle fear was that a "wife, by virtue of
the intimate life she shares with her husband, might easily perform
acts that would technically be sufficient to involve her in a criminal

conspiracy with him, but which might be far removed from the arm's
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length agreement typical of that crime. He viewed the doctrine as a
means of protecting the married woman and the solidarity and confi-
dentiality of marriage.

Four years later, the California Supreme Court ruled in People
v. Pierce, 40 Czl. Rptr. 845, 61 Cal.2d 879, 395 P.2d 893 (1964)
that when a husband and wife conspire only between themselves, they
cannot claim immunity from prosecution for conspiracy on the basis of
their marital status. In addition to balifornia, three other states——-
Colorado, Illinois, and Texas——-have repudiated the doctrine of conspiracy
in the fo}lowing cases: Dalton v. People, 68 Colo. 44, 189 P. 37
(1920); People v. Martin, 4 I11l.2d 105, 122 N.E.2d 256 (1954);
and Marks v. State, 144 Tex. Crim. 509, 164 S.W.2d (1942). But
although it was rejected by the U.S. Supreme Court and the above
mentioned states, the doctrine lives on. In England and Canada,
for example, the rule persists that spouses cannot be co-conspirators
as a result of Mawje v. Regina, All E.R. 385 (1957) and Kowbel v.v
The Queen, 110 Can. Crim. Cas. Ann. 47(1954\. In the United States,
the doctrine has been expressly accepted by New fersey in State v.
Struck, 44 N.J. Super. 274, 129 A.2d 910 (Essex Countw Ct. 1957)
and Pennsylvania in Commonwealth ?. Allen, 24 Pa. County Ct. 65
(1900). In the remainiﬁg states, the question has not come before
the court.

For the purposes of this study, it is dimportant to note that
Colorado's repudiation of the doctrine of comspiracy in 1920 muans
that women may be tried as cc—conspirators with their husbands.

In other words, the State of Colorado recognizes the ecriminal
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responsibility of married women who commit counspiracy with their
husbands. However, what is also interesting, regardless of the
state, is the legal insignificance of married women that required
cases such as those just cited to come before the Courts in the
firstbplace.

The second major feudal doctrine emanating from the common law
doctrine of coverture was the doctrine of presumed coercion. Under
this doctrine, if a woman committed a crime in her husband's presence
it was presumed that she acted under her husband's command and she
was relieyed of any criminal responsibility for having committed
the act.

Blackstone, in his Commentaries, discussed the doctrine of
presumed coercior, which by then was already a thousand years old.
According to him, the doctrine created for wives "a powe;fnl‘shield
in their defense," that is, a presumptim which "could be rebutted
only by evidence showing clearly the absence of coercion...'
(Blackstone, Commentaries *28).

Although it may appear that this doctrine rests on the submersion
of the wife's legal personality in that of her husband, Perkins
(1957:796-805) suggests that it resulted from a complex of legal
fictions ultimately depending upon a sex-based discriminatory practice.
He suggests that the underlying reason for the common law rule may
have been the desire of the administrators of the English legal
system to spare the lives of married women accused of certain crimes.
Even as late as the beginning of the nineteenth century, there were

in England over 200 offenses punishable by death (Koestler, 1956:13).
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In an effort to soften this harsh treatment, "benefit of clergy"
was instituted. Stemming from practices in early English legal
history members of the clergy, a favored social group, were permitted
to raise their religious affiliatiom as a defense to an accusation
of a crime punishable by death. When such a defense was raised, the
clergyman was bound over to the ecclesiastical court where it was
unlikely that he would be convicted of the crime (Perkins, 1957:798).

When first instituted, berefit of clergy was available only to
clerks, monks, and nuns. Later, the common law courts gained in
prestige and the transfer of a case to the ecclesiastical courts no
longer occurred when the benefit of clergy was pleaded. The plea
was still valuable in the common law courts, however, because it
limited the punishment to a "brand upon the brawn of the thumb and
imprisonment not to exceed a year" (Perkins, 1957:798). As the years
passed, the English legal administrators again sdught to soften the
rigors of the penal system. Tﬁis time, they extended benefit of
clergy to any man who could read, whether he was a member of the
clergy or not (Perkins, 1957:798). Now at this time, approximately
1353, the art of reading had been mastered by true cleriés and a
few others, but was certainly rniot widespread. However, the courts
accepted this evidence éf reading skill as proof that the accused
was a clergyman, knowing full well that he might be a layman, not
a cleric.

Of course, because married women were excluded from the clergy,
even as nuns, the common law courts refused to extend the benefit

of clergy to them. The practical result of this fictionalization
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was that if a husband and wife were accused of committing a crime
together, the husband could plead benefit of clergy, but his wife
could unot avail herself of this protection. Therefore, she could
be condemned to death.

It was to alleviate this harsh disparity of treatment, Perkins
(1957:799) says, that the doctrine of presumed coercion was instituted.
Under this doctrine a wife who committed a crime in the presence of
her husband (with the exception of treason, murder or misdemeanors)
could defend herself on the grounds that she acted under the command
or coercion of her husband, and therefore, could not be punished.
The end result was that a husband could plead benefit of clergy and
the wife could pleéd the doctrine of presumed coercion and both
could be spared from the death penalty.

It seems unlikely that such medieval logic could prevail today.
Indeed, benefit of clergy is no longer of any significance, but the
presumed coercion principle is far from dead (Kanowitz, 1969:90).
Though it has bzen rejected by California in People v. Stately,

91 Cal. App.2d Supp. 943, 206 P.2d 76 (1949) and Kentucky in King

v. City of Owensboro, 187 Ky. 21, 218 S.W. 279 (1920), as late as

1950 the "majority of our courts hold the presumption still lives

in a modified form" (3 Oklahoma Law Review, 1950:442~444). While

the presumption is weaker and can be rebutted with a lesser showing

of an absence of coercion that was true in the past, Kanowitz
(1969:91) says the presumption is recognized in most states and,
unless rebutted, prevails. According to Frankel (1973:490-491),

the doctrine is antiquated and its actual use has nrever been subjected

to empirical testing. However, it is believed to exist by case law
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iﬁ’some states due to State v. Ready, 251 S.W.2d 680 (Mo. 1952)

Doyle v. State, 317 P.2d4 289 (Okla. Crim. App. 1957); State wv.

Cauley, 244 N.C. 701, 94 S.E.2d 915 (1956) and by statutes in Arkansas,
Arizona, California, Delaware, Nevada, Oklahoma, South Dakota, and Utah.%
There have been no cases rebutting the doctrine of presumed coercion

in Colorado, and acceptance of Kanowitz's assertion leads to the
conclusion that the doctrine prevails, although undoubtedly in

weakened form. At Izast, we have no evidence to the contrary.

As a result of many sociological and historical factérs influencing
woman's position at common law, two threads of thought weave together
these common law doctrines of coverture, conspiracy and presumed
coercion. The first of these is, as Radin (1936:524) calls it, the
theory of "natural male dominance." Perhaps one of the most in-
fiuential historical factors was the concept of feudal tenures in which
the services performed were by their very nature more suited o a man
than a woman, by virtue of man's physical strength, and the more
practical reason that most women were enc;mbered by their reproductive
and child-bearing roles. This factor, coupled with the Bibiical
notion of unity of flesh insured that when husband and wife became

married, the "one" was the husband and he had legal supremacy. The

‘husband had an undisputed right to chastise his wife and thereby

exercise control over her (3 Oklahoma Law Review, 1950:442-44%4).
She was presumed to have no conscience and no control over her own

behavior. ) -

*Complete citations for these statutes appear on page 184,
after the references.
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The second thread of thought implicit in these doctrineé is
the "ﬁrotectiveness" of them. Each evolved as a way for women
to be protected by men from the cruel bar of justice. However, as
Freda Adler (1975:205) points out, these defenses "did not pretend
that the woman did not commit the criminal act, but simply contended

that she was legally incapable of having done so on her own."
Theories of Female Criminality

These notions of male superiority and the need to protect
women were carried over from medieval England to the theories
expounded by leading criminologists and sociologists in the late
nineteenth and early twentieth centuries.

Ceasare Lombroso was perhaps one of the earliest criminologists
to theorize about female criminality--he reasoned that very few
women were involved in crime because they lacked the intelligence
to do so. Those who did participate in crime were more like men than
other women (Lombroso, 1920). 1In other words, to be a criminal was
unfeminine for women, but natural for men.

In his book, Sex and Society, Thomas (1907) suggests that male

criminality is more prevalent because maleness is "katabolic,"

the animal force which is destructive of energy and allows men the
possibility of creative work through this outward flow. Conversely,
femaleness is "anabolic," analogous to a plant which stores energy,
and is motionless and conservative. Thomas' dichotomy is parallel
to the aggressive-passive syndrome often used in explaining
differences in male-female criminality. In his later work, The

Unadjusted Girl (1923:28), Thomas suggests that criminality is
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"curable'; the female criminal just needs sufficient institutionali-
zation to change her anti-social attitudes. Woman (especially the
poor woman) is not immoral, she is amoral, devoid of rules as she
strives to fulfill her basic "wishes." Among these wishes, is the
need to manipulate man's desire for sex to achieve her own ulteriorx
needs. Rumning throughout both of Thomas' books is the theme of
the physiological inferiority of women while men are imbued with
high amounts of sexual energy which lead them to pursue women for
théir sex. Women, in turn, exchange sex for domesticity. Men are
the leaders, women the domesticated.

Physiological inferiority was also the theme of Freud's (1933)

' This inferiority was rooted in woman's

"Anatomy is Destiny.'
inferior sex organs, sans penis, which destined her to be wife and
mother, an inferior destiny for an inferior sex. Woman's inferiority
was also manifested in her emotionality and inability to make

rational judgments—-she was simply too Wegk to make moral decisions.
Men, on the other hand, were able to perceive the Hobbesian conflict
between satisfying their sexual urges and the social reed for
suppression of those urges. Freud, 1ike Thomas i Lombroso, portrays
man as the aggressor, woman the non-aggréssor. If a woman resorted

to crime, it was only béﬁause she was attempting to emulate men.
Portraying an image of aggressiveness was her way of compensating

for lacking a penis. Deviant women, Freud concluded, needed pro-
fessional treatment to learn to accept their sex role. Normal women

were passive and sexually indifferent; criminal women were neurotic

and maladjusted, sexual misfits.
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Eleanor and Sheldon Glueck (1934:96, 318) characterized the
delinquent woman as a pathetic creature driven by her sexual impulses.
Her childlike irresponsibility would require protective and pre-
ventive treatment from the criminal justice system.

Kingsley Davis' (1961) work on prostitution shows influences of
both Freud and Thomas. He portrays man as the aggressor, the
dominant one in economic, sexual or familial relationships. Woman
is once again reduced to an inferior sfatus whether it be in the
marital union where she is sexual property or in the prostitution
market whgre she is merely a commodity to be purchased and enjoyed
(Davis, 1961:264). Bad women, prostitutes, are perpetually ill and
maladjusted because they sell their sexuality on the streets, rather
than in the marital boudoir. However, unlike Freud and Lombroso,
Davis does not see deviant women as striving to achieve a degree of
masculinity, rather, they are merely adjusting to.their feminine
role in an illegitimate fashion.

Otto Pollak's Criminality of Women (1950) incorporates strands

from all of the works previously mentioned. Like the others, he
reduces criminality to physiological reasons, but he £inds women
inherently more capable of manipulation, accustomed to being sly,
passive, and passionlesé. waever, this passivity and deceitfulness
explain the unreasonably low official crime rates for women. Women
use their sexuality to instigate men to commit crimes for them

(the Lady Macbeth factor, Crites; 1977:28). 1If women do commit
their own crimes, they are usually of a domestic and undetectable
fype, occurring in the home with weapons easily accessible to

women—-kitchen knives, poisons, etc. Another reason for the low
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female crime rate; Pollak says, ié the chivalrous attitude of the
criminal justice system. Man is generally protective of the fairer
sex and reluctant to punish. Furthermore, their crimes cause less
inconvenience to society (e.g. shoplifting, prostitution) and are
less likely to be reported. Pollak, like all the other theorists
just mentioned, reduces female criminality to biological causes=--—
man is biologically the sexual aggressor, woman the receptor. Iven
when she is deviant, she does so in a surreptitious and unaggressive
maﬁner.

If we summarize the works of Lombroso, Thomas, Freud, the
Gluecks, Davis, and Pollak these conclusions emerge. First, man is
aggressive, woman passive. Such a dichotomy is based in the natural
biological and sexual nature of male and female. Second, by nature
of this passiveness, woman is inferior—-morally, bioclogically
and psychologically. She is devoid of morality and the ability to
make rational judgments, therefore, she is incapable of crime, at
least serious crime. Similar to the beliefs embodied in the doctrines
of coﬁspiracy, coverture and presumed coercion, she is assumed to
have no conscience and no control over her own behavior. However,
because of innate dominance and aggressiveness, crime is a natural
outlet for men's normal.sexual urges and wishes. When she is deviant,
woman is either trying to be more like a man or sick and maladjusted
in her sex role. Either way, her deviance is only transitory and can
be "cured" with proper treatment once the causes, usually physiological
or psychological, can be found. Such a temporary deviation requires

gentle, even chivalrous treatment, not punishment. Man, however,
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because of his dominance and aggressiveness has the potential for
inevitable criminality. The implication is that he can never be
successfully rehabilitated. Third, all the theories embddy the
positivistic approach to criminality in that the sources of crime
are readily identifiable because they reside within the criminal,
not in the larger social structure. Finally, all of the theorists
are coming from a structural-functionalist approach when they state
that this aggresslveness—passiveness syndrome is necessary for the
maintenance of a harmonious soclety.

Even though these writers do not directly address a woman's
role in a crime committed with a male partner, woman is portrayed
as either incapable of the crime or unlikely to assume leadership
or major criminal responsibility when a man is present. Even if
women did lead men in crime, chivalry and social conditioning would
prevent officials from treating them like men.

The themes of paternalism, protectiveness, and the unnaturalness
of female criminality expressed in the foregoing theories are carried
over into contemporary works on the court's labeling of female
offenders. However, these similar views do not necessarily result
in consistent treatment for males compared to females.

Studies of the adjﬁdication of defendants articulate two schools
of thought concerning the treatment of females vis-a-vis males:

1) females are treated preferentially, and 2) females are treated
more harshlj. Simon (1975) summarizes these two schools of thought

"eyil woman'' thesis.

into the "preferential' thesis and the
The preferential thesis contends that women are treated pre-—

ferentially in the courts because of the paternalistic attitudes of
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5udges who assume women to be the "weaker sex,"~1ess dangeroﬁs to
society, more easily deterred from repeating the crime, and because
severe punishment is impractical given their traditional housewife/
mother roles (Nagel and Weitzman, 1972:18-25). While the evidence to
support the paternalistic attitude of judges is scant, several empirical
studies show that females are treated preferentially (i.e. labeled
less harshly) over males who commit the same type of offense (Singer,
1973; Arditi et al., 1973; Califormia Bureau of Criminal Statistics,
1972; Pope, 1978). For example, Nagel and Weitzman (1973:18-25) in
an analysis of 11,258 criminal cases found that female defendants

are treated preferentially at the bail stage and were more likely

to be dismissed. Furthermore, once tried, females were less likely
to be convicted; if convicted, they were likely to receive shorter
sentences than males who commit the same crime. However, the authors
fail to control for other important variables, such as the defendénts'
prior criminal record.

Preferential treatment for females who commit the same type of
crime as males was demonstrated in a study of sentence outcomes for
32,694 felony arrestees in the lower and superior courts of 12
northern California counties. The results showed that females were
more likely to receive less severe sentences than were male defen-
dants, but the trend was stronger in urban than ru?al areas (Pope,
1976:217). However, when prior-record was controlled the sentencing
disparity disappeared in the lower courts but remained in the superior
courts. No significant differences were found between male and female

in terms of length of probation term.
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Further evidence for the preferential treatment thesis is
demonstrated with results from a study of 2,965 male and female
defendants arraigned in higher courts in New York State. The authors
conclude that females are the more likely recipients of the favorable
outcomes, 1.e. sentence severity and length of time imprisoned
before and after adjudication. A prior record did not seem to make
any difference in the dispositions of females (Bernstein e:al., 1979).

Other evidence for the preferential thesis comes from a study
of 1,255 male and female criminal defendants charged with the same
type of offense in seven judicial circuits in Alabama (Alabama
Law Review, 1975:676). Although the males were more likely to be
released on their own recognizance (the authors attribute that to
a female's lack of attachable financial holdings) there was no
difference in the amount of bail set for both sexes. However, after
this stage preferential treatment surfaces: in grand larceny
and violations of the Alabama Uniform Controlled Substances Act,
almost three times as many women as men Had their charges reduced.
Males who pleaded not guilty were convicted at a wate more than seven
times greater than females who entered the same plea.- At the sentencing
stage women were no more likely than men to receive suspended sentenceé,
but when the numbexr of prior misdemeanor and felony arrests as well
as felony convictions were similar the mean sentence imposed on women
in each offense éategory was lower than that for males with the
exception of drug law violations. The preferential thesis receives
further impetus from this study because it shows that even when a
woman's prior criminal record is as serious as a man's, she is likely

to receive a shorter sentence than her male counterpart.



In their analysis of 23,560 male and fémaie case dispositipns
in one of the mation's principal urban areas (the actual site was
not identified) Kritzer and Uhlman (1977:78-88) found that females
received less severe treatment in terms of verdicts and sentence
severity.

In a much smaller, but more methodologically rigorous study
Swigert and Farrell (1977:26) use a multivariate analysis on the
records of 454 homicide cases in a large northeastern state (the
actual site was not identified). They found that females were more
likely to be convicted of less seriocus charges than males. The authors
assert that being femwale is a mitigating factor in the assessment of
criminality in general and it is this "social pedestal" effect which
results in the female's less severe treatment.

Although some suffer methodological weaknesses, the bulk of these
studies just ecited support the notion that at several stages of the
labeling process women are treated preferentially over men who
commit the same type of offense.

The second school of thought holds that women are labeled more
harshly than men. This school embodies the "evil women" thesis
based upon the assumption that crime is more natural for men than
it is for women. As a result of this assumption, women who do commit
crimes are considered to be "really evil" because they have not
only committed a é;ime, but also violated steyeotypic sex role
expectations (Simon, 1975). The idea that crimé is unnatural for
women ﬁay also explain why they are viewed as more likely candidates
for the indeterminate sentence and why there are even statutory-

prescribed longer sentences for females than for males in some states
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(see for example, Massachusetts, Connectiéut, New Jersey and ona).*
Because women are believed to be less criminal than men their
rehabilitation is inevitable. 1t is only a matter of time. As a
result, they can be justifiably detained in prison for as long as
necessary to achieve rehabilitation (Temin, 1973:358). Interestingly
enough, this harsher treatment is also thought to be a result of
paternalistic attitudes by legal officials who seek to "protect"

the female criminal, especially the juﬁenile. The existence of a
paternalistic attitude is questioned in a review of literature by

Etta Anderson (1976) and there are empirical studies which lend support
to the belief that women, particularly juveniles, are labeled more
harshly than males. Studies by Terry (1970:86) and Kratcoski (1974)
show that females are more likely to be referred to social and welfare
agencies than males or held in detention. Other studies show that
fewale juveniles are more likely to be institutionalized for status
offenses than males (Velemisis, 1975:109; Datesman and Scarpitti,
1977). In a recent study of adults, Berﬁstein et al., (1977b)

report that women are convicted of more serious offenses than their
male counterparts, controlling for the seriousness of the offense

for which they were prosecuted. \
Interestingly enoaugh, given all the theories and studies dealing

with female criminality in relation to male criminality, no studies

‘have addressed males and females who commit the same crime together.
Such an approach would have allowed criminologists to more directly
assess the extent and nature of female criminality in relation to

male criminality and to study the role females play in.such ventures

*Complete citations for legal statutes appear on page 184 after
the references. i .
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without resorting to arméhair speculation. While there are no |
studies which specifically address the roles played by male-female
co-defendants, there are some studies which indirectly offer some
insight into the problem.

The literature presents conflicting views as to whether men or
women play the dominant role in crime partnerships. Studies of
juveniles tend to portray the female as instigatoer. For example
Konspka (1966) in her study of youthful offenders, says that females
are instigators of male crime. Vedder and Somerwviile (1970) in their
book on dglinquent girls, also stress that females are instigators
of male crime. Cavan (1962:32) says the female generally remains
in the "background" letting the male take the risks. Aﬁd Cavan
points out that the male often commits crimes for the female-—for
example, to support her or to entertain her. Certainly, Otto Pollak's
(1950) work supports the idea that when a man and woman team up to
commit a crime, he is the one to be caught because he commits the
overt act; the woman remains in the background playing the role of
instigator or motivator. When apprehended, chivalfy prevents”the
man from involving his female counterpart. Note, however, that the
first three works cited in this paragraph deal with juveniles and
Pollak's work, though oﬁ adults, draws upon data gath;red prior to
1950.

Turning to works dealing with adults, we find only two studies
which offer concrete, empirical evidence. Ward et al., (1969)
from an analysis of femaie inmates at the California Institute for

Women conclude that, with respect tc crimes of violence, the women
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typicaliy played supporting roles to men. The authors went dn pb
compare the offenses committed by this group of offenders to those
committed by a similar group incarcerated in the same institution
five years later. From this comparison, they conclude that when
otherbpersons were involved in the crimes of robbery, assault or
homicide, "there was a tendency for the women in the later group to
play more active criminal roles" (Ward et al., 1969:902). This
tendency was particularly apparent in the robbery cases. The pro-
portion of women identified as "conspirators' and "accessories"
(less active criminal roles) declined while those who were crime
"partners" (a more active criminal role) increasea. The major
problem in relying on these findings is that some of thé data were
collected as early as 1963-64. While the comparison of the early
group to the later graip of offenders shows an increase in the tendency
of females to play more active roles with their male partners, the
lack of more recent data leaves us wondering as to the extent of
the increase.

Rita Simon, in her bock Women and Crime (1975:87-88) concluded

from interviews with 30 criminal court trial judges and prosecuting
attorneys that "women tend not to be the managers, the orxganizers,

or the planners of most of the crimes with which they are involved."
Most of the women become involved in crime through their commitments
to husbands or boyfriends. The Ward et al., (1969) finding that
psychological dependency upon males may even contribute to a female's

delinquency supports Simon's view.
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Thé only other information we have is comments made by legal
officials. For example, Stanley Marks, a Denver attorney, comments
that "Women just don't approach crime as a business the way men do.
They're usually 'helping their guys out' for emotional reasons and
his reasons are economic for the most part" (0'Connor, 1977:5).
And to reiterate Judge Armstrong's view mentioned earlier: men
generally lead women in crime.

Hoffman-Bustamente (1973:131) maiﬁtains "it appears that they
(women) have played secondary, supportive roles. . .Thus, women seem
tc commit_crimes in roles auxiliary to men, in keeping with their
sex roles and for lesser returns often making them more vulnerable
to arrest." And Smart (1976:67) says that "consequently, the dif-
ferential socialization of girls is reflected not only in the types
of offenses committed by women but also in the nature of their
participation.”

0f course, some take exception to this portrayal of women
playing minor roles in crime partnerships with men. For example,
Adler (1975:18) reports the remark of a lieutenant in a New York
City police department who notes that. . .'"we see a lot more women
purse snatchers, robbers, and a lot more mixed robbery teams, with
men and women working as equal partners. Before, it would be only

men." Elsewhere in her book, Adler (p. 100) reports the comment

‘of a judge at 0ld Bailey in London who says, "The girls are even

tougher than the boys. It was once assumed that if a man and woman
committed a crime, the woman was under the domination of the man.

I think that's now rubbish from what I've seen."
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Feminists are quick to dispute the idea that wbmen play mipnorx
roles in a crime or are drawn into crime through romantic attachments
to men. Particularly irritating to them is the suggeséion that women
are not intelligent enough to commit a crime, much less lead a man
in its commission (Millman, 1975:252). They cite female criminals
such as Angela Davis who was reputed to have been radically oriented
long before her involvement with the Soledad brothers. And Adler
(1975:20-21) reports that the Symbionese Liberation Army was actually
led by a group of women who only chose black man Donald DeFreeze
(Field Marshall Cinque) as "leader" because of the symbolic necessity
for a Third World revolutionary cadre to be headed by a black male.

To briefly summarize these findimngs: empirical evidence on
juveniles says females often lead males in crime, yet the only two
empirical studies available on adults shows that women play supportive
roles with men. Just what brings about this transformation from
juvenile female instigator to adult female follower is not clear,
but since this study deals with adults our interests focus on the
Ward et al., (1969) and Simon (1975) studies. These two studies and
the comments of some legal officials indicate that although women
are playing more active roles these days, they still tend to play
the minor roles with men in crime partnerships. We endorse this
belief not only on the basis of the research just cited but also

" because the demographic profile of female defendants in a preliminary
study of co-defendants in this same jurisdiction (Fenster, 1977a;
1977) shows that they, like other female offenders, come from the

lower socioeconomic stratas of society, stratas that traditionally
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recognize male dominance and superiority (Crites, 1977:38). Turther-
more, the early common-law doctrines and theoretical works summarized
earlier in this chapter portray woman as inherently uncriminal,
incapable of serious crime and describe her activity with themes of
inferiority, paternalism and protectiveness. Finally, while we hear
a lot now about the "liberated" woman asserting herself with men we
know that, contrary to public opinion, female offenders neither feel
part of the Women's Liberation Movement nor support its principles
(Bruck, 1975). In fact, many vocally oppose any association with

it (Adler, 1975:8). As a result, it seems unlikely that many of

the women in this group "led" their partners or assumed the majorx
criminal responsibility in committing a crime. Based on this
reasoning, the third hypothesis is advanced:

H-Females play minor roles in crime partnerships with msn,

Now we turn our attention to the fourth hypothesis, an extremely
important one because it allows us to find out whether role is more
important than sex or if sex is more important than role. We have
gone into considerable detail discussing the literature on female
criminality and showing why we think females are likely to play the
minor role with males in crime partnerships. However, this literature
also shows that females are generally treated more leniently than
males who commit the same type of offenses. Many of these studies
suffered methodological weaknesses. In addition, none dealt sﬁecifi-
cally with male-female co-defendants. Thus, we do not know whether
this pattern of leniency for females would persist if the studies had

more methodological rigor or when the subjects are male~female
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co-defendants. Furthermore, we do not know whether this leniency would
persist despite other variables, especially role. Therefore, to
alleviate our uncertainty and to allow a direct test of the assertion
that role is more important than sex, we are going to predict just the
opposite. That 1s, we predict that female defendants will receive
milder labels than their male co-defendants, regardless of their

roles in the crime. Even though this assertion runs counter to the
central thesis of this study, we feel it is necessary to test both
assertions to find out which prevails. This provides the reasoning
for the fourth hypothesis:

B=Females receive milder labels than their male co~defendants,
regardless of role, and thus are more likely to:

a) be released on a PR Bond.

b) receive a deferred disposition

c) receive probation rather than a sentence at the final

disposition stage
At this point, we return to the question, Which of the three

categories of variables best explains the labeling of male~female
co-defendants? The argument has already been set forth that offense
variables are the most important and that a variable within this
category and unique to co-defendants, role, should have more effect
on labeling than sex. But to conclude the analysis at this stage
would leave us wondering which other v;riables might also explain
variation in labeling. Moreover, the question of which category
has the most explanatory power has never been pursued using male-
female co-defendants as a sample. Therefore, the final hypothesis
deals with the explanatory power of the three categories of variables.

Recall that the characteristics of the defendant include age,

sex, race, the presence of extended family ties, source of support,
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and educational, marital, and employment status and prior record. The
second category, characteristics of the offense, includes the seriousness
of the offense, number of charges, role and use of weapon. Organizational
variables include variables summarizing the results of prior processes
such as bail release status as well as the organizational variables

of length of pre~trial detainment in jail, judge, type of counsel,
plea~bargaining, time elapsed from arrest to final disposition, trial
format, and whether the defendant has aﬁother case pending.

Societal reaction theorists maintain that official labeling
results from the interplay of several variables with the defendant's
characteristics taking precedence over the characteristics of the
offense and organizational variables (Tittle, 1975:162). It would
be conceptually and statistically desirable to propose that each of
the three categories explains a certain percentage of the varilance
in labeling decisiéns. (For example, characteristics of the
defendant = 65%; the offense = 20% and organizational variables =
15%). However, Tittle (1975:163), in his empirical evaluatim of
labeling theory cautions that the limited development of the theory
thus far precludes such propositions. He suggests, instead, that
a theoretically plausible proposition might be: "Other variabies
will account for more of the variance in labeling than will actual
rule-breaking behavior." However, after reviewing 17 studies utilizing
the labeling approach, he discards this proposition in favor of a
less stringent one which states that the defendant's characteristics
explain some of the variance in labeling. In other words, he decides
not to make the defendant's characteristics the major determinative

factor. Schur (1971) and Becker (1973) agree that it is not the



intent of interactionists to restrict the thesis to one which makes
characteristics of the deviant the major determinative factor.
Earlier in this report, the views and/or findings of Hagan, 1974;
Wellford, 1975; Bernstein et al., 1977a; and the two Colorado
studies (Hoffman, 1977) showed support for the assertionm that
characteristics of the offense were the major determinative factors
in explaining labeling decisions. None of the works just cited
found the other two categories to be unimportant (indeed, there is
growing support for the importance of the organizational variables,
e.g. Eisenstein and Jacob, 1977; Bernstein et al., 1977a; 1977b;
Nardulli, 1978). However, the bulk of the research suggests that the
category of offense characteristics is the major determinative
factor or as Gove (1976:227) states it . . .'"one acquires a deviant
label primarily because of one's deviant behavior.' Thus, the fifth
and final hypothesis is:

H=Variables associated with the offense explain more variation
in labeling than either organizational variables or the
characteristics of the defendant.

: . The acceptance or rejection of this final hypothesis has
implications for the validity of one of the basic tenets of societal
reaction theory, namely, that the deviant label is primarily a conse-
quence of one's social attributes. If we reject the hypothesis by
finding that the social attributes of the offender do indeed explain
most of the veriation in official labeling, then the theory will
have one mere supportive study. However, if we feil to reject the
hypothesis then further support of the more traditional approach to

deviance (which focuses on the criminal behavior of the deviant) is
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demonstrated. The third possibility is that the organizational
variables will have the most explanatory power. Such a finding will

be an indicator of the need for further exploration of this increasingly
important category as recent researchers have suggested (Bernstein

et al., 1977a; 1977b; Eisenstein and Jacob, 1976; Nardulli, 1978).

What follows next is a brief review of the literature which
demonstrates the importance of all three categories of variables
upon the official labeling of defendants. This review is presented,
not by grouping the variables into their respective categories, but.
by introducing the variable at the appropriate stage of adjudication
in which it assumes importance.

Prior criminal record seems to have an adverse effect on adju-
dication in that defendants with extensive records are more likely
to be assigned public counsel (Swigert and Farrell, 1977). The
limitations inherent in public counsel combined with an unfavorable
prior criminal record seem to adversely affect access to bail
(Swigert and Farrell, 1977:25). As a result of the findings of the
Manhattan Bail Project, the determination of whether or not to
release defendants pending trial is based upon (in addition to prior
record) such factors as family‘ties, employment or school status,
residence and discretion (Ares, et al., 1963). However, it is
generally true that bail is usually set on the basis of the severity
of the offense with which the suspect is charged (Galliher and
McCartney, 1977:238). Additional indicators of the offense's severity

include use of weapon, number of charges, and role.
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Theoretically, the main purpose of bail is to enable persoﬁs
accused of crime to remain at liberty while preparing for trial.
According to Galliher and McCartney (1977:274) the only lawful reason
for requiring defendants to post bail is to insure their presence
for required court appearances although there may be other reasons
which make being out on bail advantageous to both the accused and the
court. However, a defendant's bail status has consequences ranging
beyond whether or not s/he appears in court. Being a prisoner before
and during a trial may prejudice a judge and jury against the defen-
dant, in part because coming to court in the custody of a guaxrd gives
the impression of guilt. Another consequence of being detained is
the inability to claim a good work and family record while awaiting
trial. The jailed defendant does not have this opportunity and thus
cannot project this favorable influence upon the judge or jury
(Katz, et al., 1972:151~152).

A defendant's unsuccessful access to bail affects final dis-
position patterns (Ehrman, 1962:21; Chiricos et al., 1972:562-564)
because defendants jailed before trial are more likely to be convicted
than those charged with similar offenses who were not detained
(Foote, 1959; Los Angeles Law Review, 19613;627; Ares et al., 1963:83;
Goldfarb, 1965:38-~49). .In fact, those in jail awaiting a trial are
more often convicted irrespective of the seriousness of the charge,
the magnitude of the evidence and their prior record (New York
Legal Aid Society, 1972; Rankin, 1964). Thus, we see the need for
the study of adjudication processually--decisions occurring early
in the adjudication process (i.e. bzil release status) have conse-

quences for decisions made later in the process.
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In hanaing down final dispositions, judges seem to be influenced
by the amount of time elapsed since the arrest., Studies show that
the longer the time elapsed from arrest to final case disposition, the
less likely the defendant is to be found guilty, especially if this
time was spent in detention (Banfield and Anderson, 1968:287-290).
This finding is supported by Bernstein et al., (1977a) who found that
defendants who had spent a considerable amount of time in jail while
awaiting the final disposition of their cases were more likely to have
their cases end in a dismissal. They explain this strange relation-
ship by npting that the process itself may serve as the sanction.

For example, judges may consider the time the defendant has spent

in detention and subtract that from the additional time the defendant
would receive were s/he sentenced. Further, the judge subtracts what
would be an equivalent to what the.defendant would get off for

"time off for good behavior." Once those subtractions have been
summed, it may become more cost effective to dismiss the defendant
rather than to further e#pend the court'g time and money in continuing
to process the defendant (Bernstein, et al., 1977a:743-755).

The type of counsel affects the trial fcrmat in that only those
defendants who admit their guilt or waive their xight to trial are
disposed of by a judge.‘ It has been argued that negotiations between
prosecutor and defense attorney will often result in a bargained
settlement of the case (Newman, 1956; Alschuler, 1968; Cole, 1970),
While all attorneys engage in plea negotiations, such negotiations
are most often utilized by public counsel (Blumberg, 1967). Therefore,

the defendant with public counsel is more likely to be adjudicated
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gullty, though the charge will most likely have been reduced thereby
warranting a less severe punishment.

Turning to characteristics of the defendant, we find that males
and persons of lower occupational status are convicted of the more
serious charges (Swigert and Farrell, 1977:26). Since blacks and
other minority races ﬁxst often occupy positions in the lower socio-
economic classes (Swigert and Farrell, 1977:29) they are more likely
to receive harsher treatment. Moreover, they are more likely to be
involved in criminal activity in the first place (Hindelang, 1978:93),
especially in the crimes of rape, robbery and assault. According to
the societal reaction thesis, defendants who are older are more favorably
treated (Bernstein et al., 1977c:374-375) however, Chiricos et al.,
(1972:559) suggest that older defendants are adjudicated guilty
more often because they have had more time for extensive criminal
records to accrue. These same researchers find that the higher
the defendant's level of education the less likely s/he will be found
guilty. Marital status or factors assoc£ated with it influence
adjudication in that married males with children are adjudicated
gullty more often than single males (Chiricos et al., 1972:560)

While females defendants with children are treated less severely

(Bernstein eﬁ al., 1979). However, Bernstein et al., (1979) also
found that males who have children and are the only adult in the

household are less likely to be imprisoned.

Although the literature just reviewed does not distinguish
between defendants as sole perpetrators and those as partners, there -

is no reason to assume that the variables influencing the labeling
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process would not be the same for both groups of defendants. ‘here-
fore, on the basis of the literature just reviewed, the relevant
independent variables are (in their respective categories):

1) Characteristics of the defendant: age, race, sex, the presence
of extended family ties, source of support, educational, marital,
and employment status, and prior criminal record; 2) Characteristics
of the offense: seriousness of the offense, role, number of charges,
and use of weapon; 3) Organizational variables: bail release status,
judge, type of counsel, plea-bargaining, time elapsed from arrest

to final disposition, probation officer's recommendation, 1enéth

of pre—~trial detainment, and whether the defendant has another case

pending.
Summary Statement of Hypotheses

This chapter began with a discussion of societal reaction
theory. We developed the assertion that offense wvariables have more
influence on labeling than characteristics of the defendant. Thus,
role (an offense variable) would be more important than sex (a
characteristic of the defendant) in explaining the labeling of
male-female co-defendants. Drawing upon our discussion of societal
reaction theory plus a review of the literature on male and female
offenders, five hypotheses concerning the relationship between
sex, role, and labeling were generated as well as the relationship
between offense variables and labeling. These five hypotheses and

the order in which they will be tested in Chapter IV are:
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H.,=Defendants who play equal roles in crime partnerships receive

1
equal labels, regardless of sex.

H.=Defendants who play dominant roles in crime partnerships

2

receive harsher labels, regardless of sex, than their
partners who play minor roles.

H3=Females play minor roles in -crime partnerships with males.

H4=Females receive milder labels than their male co-defendants,
regardless of role.

H5=Variables associated with the offense explain more variation
in labeling than either organizational variables or charac-
teristics of the defendant.

Now, having laid this foundation, we turn to Chapter III which outlines

the methods and analyses used to test these five hypotheses.
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CHAPTER ITL
SAMPLE, METHOD AND ANALYSIS

This chapter describes the sample selection, methods of data

collection and the statistical analyses used to test the hypotheses.
Sample

The sample consists of 105 pairs of male-female co-defendants
and 151 pairs of male-male co-defendants® whose felony cases#%
were filed in Denver District Court from January, 1972, through
December, 1977. Although the labeling of male-female .co-defendants
is the major focus of this study, the male-male co-defendants are
included as a control group with which to test the hypotheses
regarding the influence of role upon the labeling process. In
addition, the descriptive information generated on both types of
co-defendants can be used as a data base to which future studies of
co—defendants can be compared.

The procedure for selection of these cases was: first, from
the cases on the court dockets for the years 1972-77, cases invoiving
partnerships (two partners) were selected. From that list of partners,
all those cases in which the files contained either pre-sentence

investigation reports or applications for deferred dispositions for

#The original sample included 16 pairs of female-female co-defendants
but they were dropped from the statistical analysis because there were
so few of them and all of the 16 pairs played equal roles. Instead,
a brief description of their characteristics, their offenses, and their
treatment in the court is presented in Appendix C.

*%Generally, only felony cases are tried in Denver District Court.
Misdemeanor cases are tried in Denver County Court.
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both partners were chosen. These reports were essential because they
were the primary source of background information about the defen-
dants. This procedure yielded 105 pairs of male~female co-~defendants.
The same procedure was followed for selection of the sample of male~
male co-defendants. Haowever, since male-male partnerships occur
approximately five times more often than male-female partnerships,
a random sample was chosen by selecting every fifth case. This
procedure yielded 151 pairs of male-male co-defendants. These cases
were arranged by docket numbers assigned by the Clerk of the District
Court, Criminal Division, according to the order in which they were
brought to the Clerk from the District Attorney's office. The
numbering appears to contain no systematic bias; therefore, the
procedure of selecting every fifth case is appropriate.

There is a major problem with relying on court records such
as pre—sentence investigation reports or applications for deferred
dispositions. The problem is that these reports are filed only on
those defendants who proceed to the more advanced stages of the ad-
judication process. These defendants have passed through the stages
of police arrest, formal filing of charges by the prosecutor, and
the preliminary hearing to determine probable cause. This builds
a possible bias into the study because it eliminates defendants who
received dismissals or final dispositions at very early court
appearances as well as those who were adjudicated without benefit
of these reports. As a result, the findings of this study should be
interpreted accordingly.

This sample of co-defendants represents a very small portion

of the total number of cases tried each year in Denver District
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Court. In 1977, the total number of cases filed in this court was
2,468 of which 340 (14%) were defendants acting with one or more
co~defendants. When we restrict our major focus to male-female
co-~defendants, however, we are dealing with an even smaller percentage
of the total case load. For example, in any given year the number
of male~female co-defendant cases filed in this court represented
about two percent of the total case load. This sample is reduced
by half, however, because zhout 50 percent of the cases had either
pre—-sentence investigation reports or applications for deferred
ispositions filed on both defendants. Thus, the sample of male-
female co-defendants constitutes about one percent of the total yearly
case load in this court. This is, admittedly, a very small proportion
yet one which can yield important information about female crimi-
nality in relation to male criminality and also provide a foundation

for the future study of larger samples of co-defendants.
Method

Data were collected using three methods: analysis of court
records, interviews with legal officials, and observations of
court proceedings. The first method constitutes the major source
of data for quantitative analysis while the latter two methods
provide supplementary data for a more qualitative view of the labeling

of co-defendants.

Court Records

Information on the dependent variables--bail, deferred dis-
position and final disposition--was obtained from the minutes of

the trial proceedings in the court records. Information on the
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independent wvariables was obtained from pre—sentence investigation
reports or applications for deferred dispositions (the format and
information included in both are the same.) These reports were
crucial to the data collection process because they were the primary
sources of sociological and criminological information on the
defendants. While some files contained similar information in the
defendant's application for a Personal Recognizance (PR) Bond,

this source was not consistently present in all cases and, therefore,
was only used for cross-checks or where supplemental information

was needed.

Since court records constitute the major source of data for
this study, it is appropriate to uﬁderstand what they are and how
they are used by legal officials. Pre-sentence investigation reports
are written by probation officers at the request of the presiding
judge. These five or six page reports include demographic data on
the defendant such as age, sex, race, marital status, education, and
occupation as well as the defendant's criminal history which includes
previous arrests and incarceration. The reports also contain the
type of charge and its prescribed penalty, the offense report
written by the arresting police officer, the defendant's statement
(if any) to the police ﬁpon arrest, a brief phrase describing the
disposition of the co-defendant, and a recommendation concerning
whether probation should be granted or denied. The information in
this report is utilized by the judge in making the final disposition
decision and is very important since, in the majority of cases, it
is the only comprehensive source of information aﬁailable to the

judge (Hagan, 1976).
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An application for a deferred disposition is very similar to
the pre-~sentence investigation report, but with two important
exceptions. First, the report is written by a probation officer
after the defendant has entered a plea for a deferred disposition
rather than just before a final disposition is handed down. Second,
this report does not contain a recommendation from the probation
officer regarding probation. In every other way, however, the type
of information contained in both reports is virtually identical.
Bofh types of reports are filed by case number in large manila
envelopes along with other papers pertaining to the case and stored
either in the basement of the building where the District Court
presides or in the office of the Clerk of the District Court,
Criminal Division.

The third type of court records utilized in this study is the
minutes of the courtroom proceedings. Included in these minutes
are the charge filed against the defendant, the plea entered by the
defendanp, the dates of all court appearances, the filing of charge
reductions (if any), and the final disposition. These minutes are
filed by case number in large binders and stored in the office of
the Clerk of the District Court, Criminal Division.

While all three tyﬁes of records were extremely important because
they were the only source of data available on defendants adjudicated
years ago, they do not tell us everything we would like to know.
First, these records do not capture the courtroom drama or the
interpersonal dynamics between legal officials and defendants or

among the legal officials themselves. As Carter (1974) and Eisenstein
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and Jacob (1977) point out in their studies of courts, these dynamics
can have a great impact on criminal justice processing.

Second, although the information contained in these reports
allows us to make inferences about the type of people who' commit
crimes togetheér, these reports are not a complete substitute for
actually interviewing and observing these same co-defendants
throughout the adjudication process. To conduct such an extensive
study far exceeds the resources allocated to this project, but
certainly merits application to future studies of co—defgndants
where larger amounts of time and money can be allocated.

Third, court records only tell us about cases filed in court,
not those potential cases where the crimes went undetected. As
several legal officials cautioned, a study which relies on court
records for data eliminates all those potential défendants who
committed crimes but were not apprehended, all those who were appre—
hended but not arrested, and all those whp were arrested but later
released for lack of evidence. Furthermore, court records do not
tell us why pelice officers chose to arrest some offenders and not
others and why only certain cases were filed in court. In addition,
by limiting the sample of co-~defendants to cases where only two
defendants were filed oﬁ, we lose those offenders who actually committed
crimes with a partner but only the partner was arrested or those
cases where more than two defendants participated in the crime yet only
two were filed onmn.

In addition to our own criticisms, the use of official

statistics such as court records is often met with criticism from other
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sources as well, Perhaps most notable among the critics is Robert

K. Merton (1956:31l) whose argument rests on the grounds that such
data are not only inappropriate, but unreliable because of the
"successive layers of error which intervene between the actual event
and the recorded event, between the actual rates of deviant behavior
and the records of deviant behavior.”" He suggests that researchers
", . .go out and collect your own appropriately organized data rather
than take those which are ready-made by government agencies"

(Merton, 1956:32).

Another source of criticism against the use of official statistics
comes from societal reactionists who generally exhibit a methodological
preference for field observations and qualitative analyses. While
thege methods are certainly compatible with interactionist research,
there is a strong argument for the use of quantitative analyses to
study the process by which the accused come to have deviant statuses
conferred upon them (Becker, 1973:16-17; Kitsuse, 1975; Schur, 1975;
Goode, .1975:579; Bernstein et al., 1977a:745). Briefly stated,
the argument is that if the ratio of those arrested to those labeled
as deviant is not 1:1, then the quantitative analyses of.official
statistics provides an appropriate means for exploring that disparity
(Gibbs, 1972:47).

Also, official rates of deviant behavior are used by sociologists
'becaUSe they bear some relevance to the "actual® rates of deviant
behavior (Kitsuse and Cicourel, 1963:134). Schur (1971:33) says that
official statistics are useful because they tell us a great deal

about operaftions of official agencies of social control and they
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accurately depict organizational outcomes. As such, they constitute
the best source of information about the process by which deviants
are labeled., Therefore, despite the criticism just outlined there
appears to be enough support to justify the use of court records in
an application of societal reaction theory to the adjudication of
co-defendants. However, given the limitations of court records,

. it seems appropriate to supplement them with an additional source of
data——interviews with legal officials. This supplementary data can
provide us with a more qualitative look at how co-defendants are

adjudicated.

Interviews With lLegal Officials

Interviews were conducted with one official in the Pre-Trial
Release Program (this unit makes recommendations for or against
PR Bonds), three defense attorneys, three prosecutors, three
probation officers and three judges to gain a more qualitative
view of the labeling of co-defendants. The purpose of the interviews
was twofold: 1) to learn if, why and how role is important to
legal officials at various stages of the adjudication process, and
2) to learn more about female criminality as it occurs in the company
of a male. To accomplish these goals, a semi-structured interview
with open—epded questions was used. (See Appendix B for copy of
interview schedule.) These questions were pre—-tested with a prose~
cutor, a private attorney and a judge. After minor revisions, inter-
views with these legal officials were obtained by first writing a
letter to the department heads. (See Appendix B for copy of letter.)

Once permission was granted from these department heads, individual
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respondents were contacted by phone and appointments were set. The
interviews generally lasted 30 minutes. The results of these inter-
views were used for clarification of findings in the statistical

analysis.

Observations of Court Proceedings

Throughout the data collection and analysis, cases of male-
female co-defendants were observed. These obsexrvations included
bail hearings and appearances before judges for case dispositions.
The purpose of this approach was to gain insight into the adjudication
process as well as to provide guidance in interpreting court records,
Additionally, observations of court procedures helped formulate the
interview schedule.

Analysis
P

This portion of Chapter III describes how the data are analyzed.
First, chi-square tests of significance are used to determine if
significant differences exist between males and females in terms of
their characteristics, the nature of their offenses and their treatment
in the court. Then, the analysis moves to a testing of the hypotheses.
Five hypotheses stating the influence of sex, role, and offense
variables upon the labeling process were advanced in Chapter II.
They were:

Hypothesis 1: Defendants who play equal roles in the crime

receive equal labels, regardless of sex.
Hypothesis 2: Defendants who play dominant roles in crime
partnerships receive harsher labels, regardless of

sex, than their partners who play minor roles.
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Hypothesis 3: Females play minor roles in erime partnerships

! with males.

Hypothesis 4: Females receive milder labels than their male
co—-defendants, regardless of role.

Hypothesis 5: Variables associated with the offense explain

more variation in labeling than either organi-

zational wvariables or characteristics of the defendant.

These five hypotheses are tested at three major stages of adjudication:

1) TFirst, we examine the decision to release a defendant on a PR
bond or require bail to be posted.

2) Next we examine whether the defendant received a deferred dis-—
position or whether the defendant was fully adjudicated. A
deferred disposition is important as a prior selection stage
that determines whether a defendant will be eligible for pro-
bation or sentencing at the final disposition.* Deferred dis~-
positions include deferred prosecutiqns which carry automatic
one~year probation terms and deferred judgments which carry
automatic two~year probation terms. Successful completion of
the probation terms results in erasing the deferred prosecution
charge or the deferred judgment conviction from the defendant's

record. With either disposition, defendants are presumed guilty.

*Certainly whether defendants are dismissed determines whether
they are eligible for sentencing. However, only 13 (2.4%) of the
total sample of 512 defendants received dismissals and only 4
(1%) of these were in the sample of male-female co-defendants.

This small percentage results from restriction of the sample to cases
vhere pre-sentence investigation reports or applications for deferred
dispositions were available for both partners. These reports are not
filed on defendants who are dismissed early in the process but only on
those defendants who penetrate further into the system. The number of
dismissals was too small for statistical analysis; they were elimizated
from the study.
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3) Finally, for those pairs where neither partner received a
deferred disposition (N=43 pairs) we examine the severity of the
final disposition decision in terms of whether the defendant
received a probation term or a sentence. Unlike the deferred
disposition, a conviction at this stage remains on the defendant's
record.

All fiwe hypotheses are tested with the sample of male~female
co~-defendants since they are the major focus of the study. However,
siﬁce male-male co-defendants were included solely as a comparison
group with which to test the influence of role upon labeling, only
Hypothesis 1 (Equal partners receive equal labels) and Hypothesis 2
(Dominant defendants receive harsher labels) are tested with them.

Hypotheses 1 (Equal partners receive equal labels) and 3
(Females play minor roles) are tested by means of a chi-square test
of significance. Since the data are nominal and consist of a fre-
quency count which is tabulated and placed in the approprilate cells,
the chi-square test of significance is the appropriate measure,

Hypotheses 2 (Dominant partmers receive harsher labels) and 4
(Females receive milder labels) are tested with a Student's t-test
to see 1f the differences between group means are significant.
According to Hypothesis.Z dominant partners (group 1) receive a
harsher label than minor partners (group 2). Since the milder label
is assigned the higher value, we expect the mean of the first group
to be lower than the mean of the second group. According to Hypothesis
4, females (group 2) receive milder labels than their male partners
(group 1). In this case, we expect the means of the second group to

be higher than the mean of the first group. Note that both hypotheses
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predict milder labels (indicated by higher means for the second
group) for minor partners and females. Consequently, one-tailed
tests of significance are employed.

A two-way analysis of variance is used to test for any inter-
action effects of sex and role upon these labeling decisions.

According to Hypothesis 5, characteristics of the offense will
explain more variation in labeling than characteristics of the
defendant or organizational variables. This hypothesis 1s tested
with a multiple regression analysis to identify which variables are
the best predictors in the labeling of male-female co-defendants.

The utility of the statistical procedures introduced in this
section will be discussed in more detail as they are introduced in
the next chapter.

Nominal variables in the multiple regression analysis are dummy
coded. Dummy coding consists of assigning a 1 to a given category
(for example, PR bond) while all others not belonging to this category
are assigned a 0 (for example, no PR bond). Dummy coding is very
useful because it transforms nominal variables into the interval
level variables required for multiple regression analysis. Role
is effect coded. Tﬁis method of coding is similar to dummy coding
but instead of using 1 énd 0 this method consists of assigning 1,

0 and -1 to the nominal level independent variable (Kerlinger and
Pedhazur, 1973:172-185). Since role is a three-category variable
(dominant, equal and minor) this method is useful because it compares
each category against the mean of all the other categories. In
contrast, dummy coding only allows for the testing of two categories—-

one category (1) against the left out category (0). A list of all
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the variables used in the multiple regression analysis and the way
in which each is coded is presented in Table 18.

The use of dummy variables does violate certain basic assumptions
underlying the use of multiple regression analysis., However, it has
been demonstrated (Knoke, 1975; Goodman, 19763 Cox,1970) that multiple
regression is robust enough to overcome the violation of assumptions
produced when a dependent variable is either dichotomized ox trans-—
formed into a dummy variable. Furthermore, the rvesults of such
analyses produce results very similar to other more sophisticated
forms of gnalysis designed for dichotomous dependent variables
(Gunderson, 1974). Finally, some researchers (e.g:jﬁisenstein and
Jacob, 1976; Burke and Turk, 1975:329; Nardulli, 1978) advocate this
approach because a great many variables in criminological research
lend themselves to dichotomization. Many decisioms made in criminal
justice processing are "either/oxr" decisions, e.g. either defendants
receive PR bonds or they don't; either defendants receive prison
sentences or they don't. In addition, we are often concerned with
whether labeling decisions are harsh versus mild; long versus short,
etc. This is not tc suggest that we are never interested in con-
tinuous variables; however, the nature of our inquiry often demands
that we use binary measures, i.e. either dummy or dichotomous
variables. This is true for dependent as well as independent
wariables.

Missing data are handled through the use of '"listwise deletion.”
With this method all those observations for which at least one

variable has a missing value are excluded frem the analysis.  While

this is a more conservative method of treating missing data than



74

"pairwise deletion," the results are more reliable since they are
based on the same universe of data.

All statistical procedures employ the more liberal ,10 level of
significance to indicate a relationship worthy of attentiom.
Selection of this less stringent criterion is justified by the
exploratory nature of this study and a desire to avoid the possi-
bility of a Type II error. That is, because this is the first study
to explore the importance of role with a sample of co-defendants and
beéause future studies of co-defendants depend on these findings,
it seems more important to avoid the situation where the null hypothesis
of no relationship between role and labeling fails to be rejected
when it is actually false. Moreover, as Bernstein et al., (1979)
point out, in dichotomous dependent variables the standard errors of
regression coefficients are likely to be inflated. Thus, the morxe
liberal 10 significance cut~off reduces the likelihood that an
important finding will be ignored.

This chapter described the sample selection, methods of data
collection and the statistical analyses used to test the hypotheses.

The next chapter presents the results of these analyses.
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CHAPTER IV
ANALYSIS

This chapter presents the findings of the statistical analyses.
The two purposes guiding this research are: 1) to present descriptive
information about co-defendants and 2) to find out whether offense
variables, particularly role in the crime, are the major determi-
native factors influencing the labeling of co-defendants. In accord
with these purposes, we begin the analysis by describing the charac-—
teristics of the male~female and male-male co-defendants, their offenses,
and their treatment in the court at various points along the adjudi-
cation process. For the sample of male-female co-~defendants, a
chi~square test is used to determine if there are significant dif-
ferences between males and females. Then, focusing on three major
stages in this process--bail, deferred disposition and final dis-
position~-five hypotheses are tested to determine if offense variables
are the major determinative factors in the labeling of co-defendants.
Specifically, we are interestéd in whether one of the offense variables—-—
a defendant's role in the crime--has more effect on the labeling
process than the defendant's sex.

The first two hypotheges deal with the relationship between role
and labeling. Here we hypothesize that 1) partners who play equal
roles receive equal labels and 2) dominant partners receive harsher
labels than minor partners. Both hypotheses are tested using a

sample of male-male co~defendants as a comparison group. Such a
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comparison helps us determine whether role affects the labeling
process regardless of the sexual composition of the partnership.
Hypothesis 2 is tested separately for males and females in the
sample of male-female co-defendants. This procedure allows us to
determine whether dominant partners receive the harsher labels,
regardless of sex. The remaining hypbtheses are tested only for the
sample of male-female co-defendants.

The third hypothesis predicts the relationship between sex and
role, that is, that females play the ﬁinor roles with males in crime
partnerships.” The fourth hypothesis predicts tﬁe relationship
between sex and labeling, specifically, that females receive the
milder labels, regardless of their roles in the crime. The hypothesis
is tested first for partners who play equal roles and then for those
who play unequal roles. Such a procedure helps us determine whether
females are labeled withnut regard to their roles in the crime.

At this point, the analysis is extended to include an analysis
of variance procedure to test for the possibility that the labeling
of co-defendants is affected by the interaction effect of sex and
role rather than by sex or role acting alone. Even though the
hypotheses were not constructed to include the possibility of this
interaction effect we felt it important enough to include in the
analysis. The same logic guided an additicnal extension of the
analysis to include the effects of a defendant's sex upon labeling
while controlling for the defendant's prior criminal record. Simnce
prior criminal record has been shown to be extremely important in

studies which compare male and female offenders, we feel that we can
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make a much more definitive statement regarding the effects of sex
and role upon the labeling of male~female co-defendants when this
variable is taken into account during the analysis.

Finally, the fifth hypothesis predicts the relationship between
labeling and three categories of independent variables--characteristics
of the defendant, characteristics of the offense and organizational
variables. Specifically, we predict that offense variables will
explain more variation in labeling than either of the other two
categories.

Thesg five hypotheses are tested using data gathered from court
records. To supplement these data, results from the interviews
with legal officials are presented throughout the analysis for
support and clarification of major points. We begin the analysis

by briefly describing the sample of male-female co-defendants.
Descriptive Information

Table 1 presents the cross-tabulation of characteristics of
the defendant, characteristics of the offense and organizatiomnal
labeling by defendant's sex. A chi-square test is used to determine
if there are significant differences between males and females along

any of these wvariables.

Characteristics of the Male-Female Co-Defendants

The sample of male-female co-defendants consists of 105 pairs
or 210 defendants. According to Table 1, the females were generally
younger than the males . (X=24 and 27 years, respectively). Both

sexes had an average educational level of 11 years. Both sexes were
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Table 1

Characteristics of the Defendant, Characteristics of the
Offense and Organizational Labeling by Sex

Variable Male Female X2 for Male~male
Defendants#* Defendants* Male-female Co-Defendants®
N=105 N-105 Differences N=302
Age X=27 X=24 p=n.s. X=24
Range= Range= Range=
18-52 18-52 18-59
Educational X=11 X=11 p=n.s. X=11
Level years years . years
Race
Caucasian 59.6% 62.87% p=n.s. 46.7%
Black 19.27% 15.2% 22.8%
Chicano 21.2% 22.0% 30.5%
Marital Status
Not married 30.8% 35.2% p=1n.s. 73.2%
Married 69.27% 64.8% 26.87%
Relationship
to Co-Defendant
Friend 31.4% 31.47 N.A. 92.7%
Spouse 65.7% 65.77% 00.0%
Sibling/In-Law 2.9% 2.9% 7.3%
Defendant has
Children
No 62.0% 48.0% pP=n.s. 72.0%
Yes 38.0% 52.0% 28.0%
Source of
Support .
Other 11.7% 88.97% p=.001 39.8%
Self 88.3% 11.1% 60.2%
Prior Criminal
Record
None . 25.0% 54.27 p=.001 23.5%
Juvenile/Mis- 36.57% 36.2% 25.2%
demeanor
Convictions
Felony, No 21.2% 6.7% 30.8%
Incarceration
Two Felonies, 17.3% 2.9% 20.5%
Incarceration

*N=105 malesand 105 females in male-female pairs and 302 males in male-male
pairs unless noted in parentheses next to frequency distribution. N.A. means
not applicable.
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Variable Male Female X2 for Male-male
Defendants Defendants Male-female Co-Defendants
N=105 N=105 Differences N=302
Defendant has
Case Pending "
No "85.6% 93.3% p=.10 85. 1%
Yes 14.4% 6.7% 14.9%
Type of Crime
Charged
Murder 00.0% 00.0% N.A. 2.0%
Rape 00.0% 00.07% 1.3%
Robbery 3.8% 3.8% 14.9%
Agg. Assault 1.9% 1.9% 4. 0%
Burglary 9.6% 9.6% 42,47,
Larceny 19.2% 19.2% 12.3%
Forgery 1.0% 1.07% 7%
Fraud 2.9% 2.9% 7%
Narcotics 61.5% 61.5% 21.9%
Severity of
Crime Charged ’
Class 1 Felony 00.0% 00.07% N.A. 1.3%
Class 2 Felony 00.0% 00.0% 7%
Class 3 Felony 9.5% 9.5% 31.8%
Class 4 Felony 25.7% 25.7% 32.5%
Class 5 Felony 3.8% 3.8% 13.2%
Narcotics 61.0% 61.0% 20.5%
Defendant Used
Weapon in Crime
No 95.2% 97.1% P=n.S. 85.5%
Yes 4.8% 2.9% 14.27%
Role
Equal 55:2% 55.2% p=n.s 60.0%
Unequal 44, 8% L4, 8% 40.0%
In Unequal Role,
Percent Playing:
Dominant 77.0% 23.0% p=.05 50.0%
Minor 23.0% 77.0% 50.0%
N=47 N=47 N=60
Type of Counsel
Public Defender 32.4% 32.4% N.A 46.3%
Private Attorney 67.6% 67.6% 53.7%
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Table 1 (continued)

2

Variable Male Female X" for Male-Male
Defendants Defendants Male-female Co-Defendants
N=105 N=105 Differences N=302
Time Elapsed from
Arrest to Disposi-
tion
1 to 90 days 21.9% 20.0% pP=n.s. 22.2%
91 to 120 days 20.07% 21.0% 14.9%
121 to 150 days 17.1% 19.0% 17.5%
151 to 180 days 8.6% 7.6% 11.6%
181 to 240 days 14.37% 13.3% 11.3%
241 to 365 days  15.2% 15.3% 15.6%
366 + days 2.9% 3.8% 7.0%
Defendant in Plea-
Bargaining Negotiations
No 68.67% 69.5% P=n.S. 51.8%
Yes 31.4% 30.5% 48.2%
As Result of Plea-
Bargaining, Charge
Reduced to:
No Reduction 68.6% 69.5% pPTn.s. 50.37%
Misdemeanor 21.0% 21.07% 26.27
Felony 11.47% 10.5% 21.5%
Bail
No PR Bond 78.6% 42.3% p=.002 79.1%
PR Bond 21.4% 57.7% 20.9%
Bail Amount X=$3,973 X=$3,948 P=n.8. §:§§§672
N=81 N=68 il
Length of Pre- _
Trial Detention ¥=8 days X=14 days p=n.s. X=27
Deferred Disposition
No 59.4% 48.0% p=n.s. 72.1%
Yes 40.67% 52.0% 27.9%
Final Disposition
Probation 60.0% 86.07% p=.006 56.0%
Sentence 40.0% 14.0% 44.07%

N=60 N=49 N=215
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Table 1 (continued)
Variable Male Female Male-Male
Defendants Defendants Male-Female Co-Defendants
N=105 N=105 Differences N=302
Average Sentence %=37 months  X=26 months p=n.s. X=25 months
Length Nw24 N=7 N=124
Trial Format
Bench 100% 100% N.A. 91.7%
Jury 00% 00% 8.3%
Sentence Suspended _
No 71% 727 p=n.s. 8%
Yes 297 28% 927
N=24 =7 N=124
Recommendation of '
Probation Officer
Probation 56.07 79.0% p=.03 56.0%
Probation Denied 36.0% 13.0% 41.0%
Sentence by 8.0% 8.0% 3.0%
Statute
N=64 N=58 N=205
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predominantly Caucasian (60% for the males; 63% for the females)
with the nonwhites classified as black or Chicano.

Approximately two~thirds of each sex were married. Almost all
of these married pairs committed the crime with their spouses.
Another 28 percent of the pairs were friends while the remaining
co-defendants were siblings or inlaws. Females were more likely to
be parents than males (52% and 38%, respectively).

Only 11 percent of the females were self-supporting compared to
88 percent of the males (p = .00l1). Husbands or parents provided
the suppert for those females who were not self-supporting. The
occupations of both sexes, when employed, werz concentrated in
labor, domestic, and manufacturing positions.

There were significant differences in the prior criminal
records of the two sexes (p = .00l). Twice as many females
(54%) as males (25%) had ro prior criminal records. Furthermore,
only 10 percent of the females had felony_records compared to 36
percent of the males. More than twice as many males (14%) as
females (6%) had open cases pending either in Denver District

Court or other jurisdictioms (p = .10).

Characteristics of the Offenses

These male-female co-defendants were arrested for marcotics
violations (62%) followed by larceny (19%) and burglary (10%Z). The
remaining nine percent of the crimes fell in the categories of
robbery (4%), assault (2%) fraud (2%) and forgery (1%). These crimes

are classified as Class 3, 4 and 5 felonies and lie at the less severe
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end of the severity spectrum. Neither males nor females were very
likely to use weapons in the commission of the crime.

Turning to the roles played by these male—feméie co?defendantss
the table shows that they played equal roles in 58(55%) of the cases
which leaves 47(45%) cases where they played unequal roles. Looking
at these 47 cases, who plays the minor role?

Hypothesis 3. The predicted relationship between sex and role

is stated in Hypothesis 3. First, the null hypothesis is advanced:
H0=There is no difference between sexes in the tendency to
play minor roles in a crime partnership.
The alternate hypothesis is:
H3=Fema1es play minor roles in crime partnerships with males.
Table 2 shows that males play the minor role in 11(23%) of the
cases while females play the minor role in 36(77%) of the cases.
Chi-square is significant (p = .05). Therefore, we reject the null

hypothesis and conclude that females play minor roles with their

male partners in a significant number of cases.

Organizational Labeling

Before discussing the labels received by these males and females
we note some important characteristics about the way in which they
were processed.

Private: attorneys were retained by both sexes in 71(68%) of the
cases with the remaining 34(32%) represented by public defenders.
None were tried by a jury. Ninety percent of the cases reached a

disposition. by the end of one year.
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Table 2
Defendant's Role In Crime By Sex
Male Female
Dominant 77% 23%
Minor 237 77%
100%(47) 100% (47)N=94 defendants
df=1
X2=22.5
p=.05
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Neither sex was more likely than the other to enter into p;ea—
bargaining (charge reduction) negotiations. Thirty-one percent of
each sex did plea-bargain, however, and these were almost twlce as likely
to have their original felony charges reduced to misdemeanors (21%)
instead of less severe felonies (11%).

Females received milder treatment at several points along the
adjudication process. First, twice as many females (42%) as males
(21%) were released on PR bonds (p = .002). This preferential
pattern diminishes in significance but still prevails when the bail
amounts are compared. For those males (N=81l) and females (N=68)
who were not released on PR bonds the average bail amounts were
$3,973 and $3,948. 1In addition, females were detained in jail while
awaiting release on bail a shorter amount of time (%=8 days) than
males (i%lé days). This preferential pattern continues into the
deferred disposition stage. Half of the females received deferred
dispositions compared to only 39 percent of the males.

Probation officers gave females a significant number of more
favorable recommendations than males (p = .03). They were recommended
for probation 79 percent of the time compared to only 56 percent for:
the males. Furtherﬁoré, the probation officer recommended that
probation be denied for only 13 percent of the females compared to
36 percent for the males. However, males and females received identical
percentages (87 each) of recommendations for sentences.

Finally, for those defendants who failed to receive deferred
dispositions but were fully adjudicated instead (N=60 males; 49
females) we find that males were almost three times more likely to

receive prison terms than females (p = .006). Twenty-four males (40%)
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were sentenced compared to only seven (14%) of the females. In
those seven cases where the female was sentenced her partner was also
sentenced. When the length of the sentences is compared for these
seven pairs the females always received the shorter sentences but

the differences between the sexes were not statistically significant.
Both sexes received equal propcrtions of suspended sentences (71%
and 72%) and both seres received average probation terms of 11
months.

What does this descriptive information tell us?  If we were to
draw a composite pictu:'e of the typical couple in a male-female
partnership, it would ook like this: they ére in their 20's with
the male three years older; married to one another; and the parents
of one or two children. He is employed in a type of unskilled labor
while she is not employt¢d. Both fail to complete high school. The
offenses they commit are¢ usually narcotics violations or larceny and
not extremely serioui. ihe most common offense is a narcotics
violation for which t-ey are arrested in their own home. This is her
firstﬁgffense_bup hst l-as been arrested before. If their roles in the
crime are unequal, h» plays the dominant role. ' s

What does this .r formation contribute to‘our knowledge of the
female offender in r -‘ation to her male partner? First, the fact
that they are married o one another, he is older, has a previous
record and plays the coainant role in the crime provides some
support for the belie! that females are drawn into crime through
their romantic attachm: its to males. While we can only speculate on
"the distribution of poflr in these marital relationships, it is

generally believed that lower middle-class couples such as these
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recognize male superiority and dominance. The female in such couples
is believed to be financially, emotionally, and socially dependent
upon her husband (Fenster, 1977b; 1977c). One could also take the
cynical view that these females really did lead the males in crime,
but that their behavior is masked by a facade of feminine dependency
and obedience to males. The data do not support this alternative
explanation but future research should explore this topic in more
detail.

The interviews with legal officials tended to confirm this
picture of females in minor roles. One defense attorney added that
this was particularly true of Chicano couples where the female is
sccialized to expect male dominance and superiority. However, many
legal officials hastened to add that they are reluctant to accept
this notion of "presumed coercion" as the female's defense. Pro-
secutors, in particular, took the position that being a female should
not be a mitigating factor in the assessment of criminality. Several
invoked the Women“s.Movement to support their views. They said that
if females have equal rights with males, then these same females also
have equal responsibilities with males toward society. Just because
a female finds herself caught up with a male in a crime does not
mean that she can abdicate this responsibility.

Second, we learned from this descriptive analysis that the
offenses committed by male-female co-defendants were generally not
too sexious. Once again, interviews with legal officials confirmed
this finding: They added that while the crimes of male~female
partners might have grown slightly more numerous and serious over the
years, none wanted to give direct credit to the Women's Movement for

this increase. Instead, they credit the Women's Movement with
2 h
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enlightening law enforcement officials in their attitudes toward
females which, in turn, results in larger numbers of females entering
the criminal justice system. For example, police officers are more
willing to arrest a female; prosecutors are more willing to file
charges, etec. Thus, while the Women's Movement is not considered
to be a motivating force in the lives of these female offenders,
it has had a significant effect on those who react to female offenders.
Finalliy, the descriptive analysis also shows that females
receive milder treatment at several points along the adjudication
process ipcluding the major stages of bail, deferred disposition
and final disposition. The issue of greater leniency for females in
the criminal justice system was discussed with legal officials.
Many, particularly prosecutors and probaticn officers, felt that
females should not be treated more leniently than males unless
relevant factors strongly justified such leniency. Public defenders,
oil the other hand, advocated leniency for everyone, regardless of
the reasons! However, despite protegtations to the contrary, most
officials agreed taat females are going to receive milder treatment
than their male co=lefendants. They explained that despite the
Women's Movement, many officials still regard the female offender
as less dangervus to soclety, more easily rehabilitated and less
deserviig of punitive tieatmelr:. Among the reasons cited for this
leniency were the chauviuism >f legal officials, the conservatism
and naivete which praven"s tha2a from believing that females are
actually capable of committin; cfimes, and the reluctance to punish

a woman with children. As one official put it, "She may be bad, but

b
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she's the only mother those children have." TLater in this chapter,

we will examine this relationship between sex and labeling to see

if it is affected by role. Right now, we move on with the descriptive
analysis by briefly describing the sample of male-male co-defendants.
Since this sample serves as a comparison group, it is important

that we have some knowledge of their characteriséics, the nature of
their offenses and the labels accorded to them. Table 1 shows this

information.

Characteristics of the Male-Male Co-Defendants

The sample of male-male co-defendants consists of 151 pairs or
302 defendants. According to Table 1 their ages range from 18 to
59 with an average age of 24. In terms of their racial backgrounds,
they were predominantly Caucasian (47%) followed by Chicano (29%)
and black (23%). The eleventh grade was the average year of school
completed.

The majority (88%) of these paired defendants were friends.
Nearly three-quarters of them were married and had children. Sixty
percent were employed and self-supporting. Those who were employed
were concentrated in labor, domestic, or manufacturing positions.

Nearly a quarter of the defgndants had no prior criminal record
yet half had felony records. Fifteen percent had open cases pending

in either Denver District Court or other jurisdictions.

Characteristics of the Offenses

Table 1 shows that the crimes committed by these males fell into

the categories of burglary (42%) narcotics (22%) robbery (15%) and
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theft (127). Murder and rape constituted another five percent of
the crimes with the remainder classified as fraud and assault.
One-third of these crimes were classified as Class 1, 2 or 3
felonies which lie at the more severe end of the severity spectrum.
Fourteen percent of the defendants used weapons (usually guns or
knives) in the crime.

Turning to the roles played by these co-defendants, the table
shows that they played equal roles in 91 (607%) of the cases and

unequal roles in the remaining 60(40%) cases. |

Organizational Labeling

Before discussing the court's labeling of these males we note
some important characteristics about the way in which they were
processed.

Table 1 shows that private attorneys were retained by 54 percent
of the defendants with the remaining 46 percent represented by public
defenders. Eight percent of the defendants had jury trials. Half
of the cases reached a disposition by the eund of one year.

Forty—eight percent of the pairs entered into plea-bargaining
(charge reduction) negotiations. Those who did plea bargain had
their charges reduced to misdemeanors in 27 percent of the caées.

Probation officers made the following recommendation for these
males: probatioﬁ=56 percent; probation denied=41 percent; and
sentence=three ‘percent.

Turning to the labeling of these males, Table 1 shows that 21
percent were released on PR bonds. Those who were not released on

PR bonds were required to post an average bail amount of $3,672.
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These males were incarcerated an average of 27 days while awaiting
release on bond.

The table further shows that 28 percent of these males received
deferred dispositions. Of those who were not filtered owut with
deferred dispositions but proceeded to be fully adjudicated (N=215)
24 (11%) received sentences while the remaining 191 (89%) males
received probation terms. Malesvplaqed on probation after being
fully adjudicated received average terms of 19 months. The priscn
terms of those receiving sentences averaged 25 months. Only eight
percent of these sentences were suspended.

The preceding paragraphs briefly described the characteristics
of both samples of co-defendants, the nature of their offenses, and
their labeling by the court: Using a chi-square test of sigﬁificance
for differences between the males and females in the sample of male-
female co~defendants, we saw that females received significantly
milder treatment at several points along the adjudication process.
the remainder of this analysis focuses on.three major stages in this
‘process——bail (whether the defendant received a PR bond or not);
deferred disposition (whether the defendant was filtered out with a
deferred disposition or fully adjudicated); and 3) final disposition
(whether the defendants who were fully adjudicated received a sentence
or probation term) and the influence of sex, role and offense
variables on the decisions at those stages.

These stages Were‘selected to be the major dependent variables
in the study because: 1) the preceding table showed them to be

stages where significant lsheling differences occurred in the adjudication

R
Sy
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process, and 2) they represent critical stages in the adjudicatiion
process where legal officials must assess the defendant and the
offense for evidence that a sanction is warranted. At these three
stages the sanction constitutes a label which classifies the defendant
as a fit subject for official management. ¥For example, when a defen-
dant is denied a PR bond, s/he is detained in jail until the necessary
cénditions are met for posting the required bail. If the defendant

is awarded a fR bond, s/he must conform to the conditions set forth
by the terms of the release or the PR bond is revoked anrd bail is

set. Regardless of whether the PR bond is granted or denied. the
defendant is labeled and officially supervised until a case dis-~
position is reached.

Similarly, labeling occurs whether the defendant received a
deferred disposition or is fully adjudicated. With the former, there
are the terms of the probation and with the latteyr the defendant is
either placed. on probation or sentenced. Either disposition constitutes
an official label specifying how legal officials should supervisze
the defendant. Because an official label is conferred at each of
these three stages; the term label is used to refer to these decisions.

We turn now to an analysis of the effects of sex and role upon
the labels received at the three stages of bail, deferred disposition
and final disposition. We focus first on the relationsﬂip between

role and labeling.

The Effect of Role Upon Labeling

Hypothesis 1

The first research question asks, Do co-defendants who play

equal roles receive equal labels? 1In response to this question,
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the null hypothesis of the relationship between role and labeling
is advanced.

H0=There is no difference between partners who play equal roles
and those who play unequal roles in the labels accorded to
them.

Then, the alternate hypothesis is advanced:

H1=Defendants who play equal roles in crime partnerships receive
equal labels.

We test this hypothesis with the sample of male~female co-

defendants first and then with the sample of male-male co~defendants.

"Table 3 shows the data in a two-by-two format using role (equal

or unequal) as the independent variable and label (equal or unequal)

as the dependent variable at each of the three stages.  Looking at

the marginals along the right side of the table, we see that male-
female co-defendants received equal labels in 68 (65%) of the cases

at the bail stage; in 43 (69%) of the cases at the deferred disposition
stagé; and in 19 (44%) of the cases at the final disposition stage.

To see if this equality in labeling is related to equality of roles,

a chi-square test of significance is used to determine whether partnefs
who play equal roles receive a significant number of equal labels.

At the bail stage,>chi—square is not significant. Thus, we fail

to reject the null hypothesis and conclude that equal pértners do
not receive a significant number of equal labels at this stage.

For those péirs in which one or both partners were filtered out

with a deferred disposition (N=62 pairs) chi-square is significant
(p = .001). We, therefore, reject the null hypothesis and alternatively
conclude that partners who play equal roles do receive a significant

number of equal labels at this stage.

-



Table 3

Equality of Labels Received by Male-
Female Pairs at Three Stages of Adjudication

[
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BAIL Equal Role Unequal Role
Equal 667 647 (68)
Label
Unequal 34% 36% (37
Label _
100%(58) 1007(47)
N=105 pairs
df=1
x2=.05
p=not significant
DEFERRED Equal Role Unequal Role
DISPOSITION
Equal o 577
Label 78% h7% (43)
Unequal 9 o .
Label 227 53% (19)
100% (45) 100%(17)
N=62 pairs
df=1
X?=7.84
p=.001
FINAL Equal Role Unequal Role
DISPOSITION
Equal 0% 63% (19) -
Label
Unequal 100% 37% (24)
Label — ——
1007%(13) 100%(30)
N=43 pairs
df=1
x?=11.96

p=.01
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Finally, for those pairs in which neither partner was filtered
out with a deferred disposition but were fully adjudicated instead
{(N=43 pairs) chi-square is significant (p = .01). Again, we reject
the null hypotheses. However, the distribution of cases at this
stage shows the-alternate hypothesis to be unacceptable because
none of the equal partners received equal labels., Therefore, we
also reject Hypothesis 1 for this final disposition stage and con~

clude that equal partners are more likely to receive unequal

labels at the final disposition stage.

To spmmarize for this sample of male—~female co—~defendants, the
prediction that equal partmners would receive equal labels was
supported at the deferred disposition stage only. At the bail stage,
the prediction was not significant. At the final disposition stage,
the results were opposite to the prediction.

We now test Hypothesis 1 with the sample of male-male co-defendants.

Table 4 shows the data in a two-by-two format using role as
the independent variable (equal or unequai) and label (equal or
unequal) as the dependent variable at each of the three stages.
Looking at the marginals along the right side of the table, we see
that male-male co-defendants received equal labels in 68 (65%) of
the cases at the bail stage; in 97 (64%) of the cases at the deferred
disposition stage; and in 53 (357%) of the cases at the final dis~
position stage. To‘see if this equality in labeling is related to
equality of roles, a chi-square test of significance is used to
determine whether partners who play equal roles receive a significant

number of equal labels.



Table 4

Equality of Labels Received by Male~
Male Pairs at Three Stages of Adjudication
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BAIL Equal Role Unequal Role
Equal 21% 57% (98)
Label
Unequal 79% 43% (53)
Label — ———

100% (91) 100%(60) N=151 pairs
df=1
x2=18.98
p=.001

DEFERRED Equal Role Unequal Role
DISPOSITION
Equal 78% 23% (32)
Label
Unequal 227 77% (18)
Label — R,
10654 (37) 100%(13) N=50 pairs
df=1
X?=9.95
p=.01
FINAL Equal Role Unequal Role
DISPOSITION
Equal 2% 27% 35
Label 4 ‘( 3)
Unequal 587 73% (65)
Label — e :
" 100%(52) 100%(49) N=101 pairs
af=1
X%=2.14

p=not significant
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The table shows that chi-square is significant at the bail.
stage (p = .001). However, inspection of the frequency distributions
within the equal treatment row shows that we cannot accept the alternate

hypothesis. Inderd, those receiving equal labels are much more likely

to have played unequal roles than equal roles.

For those pairs in which either one or both partners were filtered
out with a deferred disposition (N=50 pairs) inspection of the table
confirms the claim that defendants who play equal roles receive
equal labels (p = .0l). Thus, the null hypothesis is rejected.

Finally, for those pairs in which neither partner was filtered
out with a deferred disposition but fully adjudicated instead
(N=101 pairs) chi-square did not reach significance. Thus, we fail
to reject the null hypothesis and conclude that defendants who play
equal roles do not receive a significant number of equal labels at
this stage.

To summarize for this sample of malefmale co~defendants, thé\
prediction that equal partmers would receive equal labels was sta-
tistically significant at the deferred disposition stage only.

At the bail stage, the prediction was opposite that shown in the
tabled results and failed to achieve significance at the final
disposition stage.

To summarize for Hypothesis 1, the results of tables 3 and 4
show that equal partners in both samples of co-defendants receive-

a significant number of equal labels at only one stage (deferred
disposition) out of the three stages. The appropriate conclusion

to these findings is that the equality of a defendant's participation
in the criminal act does not necessarily result in equality of

labeling throughout the adjudication process.
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Hypothesis 2

The second research question asks, Do defendants who play domi-
nant roles receive harsher labels? Here the labels of the dominant
partners. are compared ta those of the minor partners and a t—test
is used to determine if there is a significant difference between
the group means. At each stage, the dependent variable is coded
with the milder label assigned a higher value than the harsher label.
For example, at the bail stage, a PR bond is coded as 2, no release
on PR as 1; a deferred dispesition is coded as 2, not deferred as 1;
a probatign term is coded as 2, a sentence as 1. In order to answer
this research question, we focus on those pairs in each sample of
co~defendants who played unequal roles (N=47 pairs of male~female
co~defendants; N=60 pairs of male-male cb—defendants). The null
hypothesis of the relationship between role and labeling states:

H0=There is nmo difference between group means of the labels
accorded tc dominant and minor groups.

The alternate hypothesis is:

H2=Defendants who play dominant roles in crime partnerships
receive harsher labels, regardless of sex, than their
partners who play minor roles. ‘ \

According to this hypothesis we expect the means of the minor
partners to be significantly higher than the means of the dominant
partners since the higher mean indicates a milder label. We test the
hypothesis first with the dominant males and their minor female
partners, then with the dominant female partners and their minor

male partners and finally with dominant and minor partners in the

sample of male-male co-defendants.
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Table 5 shows the results of a t-test of the means for dominant
males and their minor female partners at the three stages of bail,
deferred disposition, and final disposition. At each stage the
mean for females is higher than that of the males. However, the
results were significant at only the bail stage (p = .0005) and final
disposition stage (p = .10). For these two stages, we reject the
null hypcthesis and alternatively conclude that dominant male partners
receive significantly harsher labels than their minor female partners.
At the deferred disposition stage, though, the results of the t-test
are not significant. Therefore, we fail to reject the null hypothesis
and conclude that dominant male partners do not receive significantly
harsher labels at this stage.

Table 6 shows the results of a t-test of the means for dominant
females and their minor male partners. At the bail and final dis-
position stages the means of the females are higher than those of
the malés. At the deferred disposition stage, the means of the
females are lower than the males. Howevef, at all three stages the
means do not differ significantly. Therefore, we fail to reject the
null hypothesis and conclude that dominant females do not receive

significantly harsher labels at any stage.

We now test Hypothesis 2 with the sample of male-male co-defendants.

Table 7 shows the results of a t-test of the means for dominant and

minor partners at the three stages of bail, deferred disposition and
*,

final disposition. Althoﬁgh the minor partners received milder

1agels at each of the three stages (indicated by the‘higher mean)

none of the relationships achieved significance. Thexrefore, we fail

to reject the null hypothesis and conclude that dominant male partners



T~test of the Means for Dominant Males and Their Minor
Female Partners at Three Stages of Adjudication
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Significance Level

Male
BAIL 1.11
DEFERRED 1.39
DISPOSITION
FINAL 1.44

DISPOSITION

36 paizrs

36 pairs

18 pairs



T-test of the Means for Dominant Females and Their
Minor Male Partners at Three Stages of Adjudication

Table 6
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BATIL

DEFERRED
DISPOSITION

FINAL
DISPOSITION

NQTE:

Male Female T-test Significance Level
1.36 1.36 .00 n.s.
1.36 1.18 .90 n.s.
1.57 1.71 -.50 n.s.

N

11 pairs

11 pairs

7 pairs

Two of these 11 dominant females received harsher labels

than their male partners at the bail stage; four of the 11 females
received harsher labels at the deferred disposition stage (these four do
not include either of the two females more harshly labeled at the bail
stage) and none of the dominant females received harsher labels at _the
final disposition stage although two of them were sentenced to prison.



Table 7

T-test of Means for Dominant Males and Their Minor
Male Partners at Three Stages of Adjudication
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Dominant Minor T—-test Significance Level
BAIL 1.15 1.18 -.50 n.s.
DEFERRED 1.15 1.18 -.15 n.s
DISPOSITION
FINAL 1.46 1.63 -.70 n.s

DISPOSITION

60 pairs

60 pairs

48 pairs
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do not receive significantly harsher labels than their minor partners
at any of the three stages of adjudication.

To summarize for Hypothesis 2, the findings of Tables 5, 6 and
7 provide mixed results. While dominant males in male-female
partnerships receive significantly harsher labels at two out of the
three stages, dominant females do not receive significantly harsher
labels at any stage. Moreover, dominant males in male—mgle partner—
ships do not receive significantly harsher labels at any stage,
either. The appropriate conclusion to these tables is that role
is unrelated to the severity of labels accorded to all dominant
defendants unless the dominant partner is a male in a male-female
partnership. Apparently, the sexual composition of the partnerships
provides the conditions under which the effects of role are manifested.
We will explore this relationship between sex and role more fully
in succeeding paragraphs of this section. At this point, however,
the comparison group of male-male co-défendants has served its
utility, and, except for reference to them in the summary of this
chapter, they will cease to be a part of the analysis. For the
remainder of this chapter, we focus on the labeling of male~female

co~defendants.

Hypothesis 4

Here we are interested in answering the research question, Do
males or females receive the harsher label? The null hypothesis of
the relationship between sex and labeling states:

H_=There is no difference between group means of the labels

0

accorded to males and females.
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The alternate hypothesis is:

ﬁ4=Females receive milder labels than their male co-defendants,
regardless of role.

We know f£rom Hypothesis 3 that females tend to play the minor roles

and we have already shown with Hypothesis 2 that females in minor

roles received significantly milder labels at two of the three

stages. In addition, dominant females did not receive significantly

harsher labels than their male partners. What we do not know yet

is whether females receive milder labels even when they play equal

roles with males.

In order to reduce this uncertainty, the hypothesis is tested
using role as a control variable. That is, the hypothesis is tested
first with those pairs who played unequal roles (N=47.pairs) and then
with those pairs wheo played equal roles (N=58 pairs). The coding
of the dependent variable is identical to the system presented earlier
in Hypothesis 2 where the higher the mean.the milder the label. If
the females in both groups have the higher means we can conclude that
females receive milder labels regardless of whether they play
equal or unequal roles with males. By combining the results from
Hypotheses 1, 2 and 4 we can conclude that females receive mildex

labels regardless of whether they play dominant, equal or minor roles

with males.

Table 8 shows the results of a t-test of the means for males
and females who played unequal roles (N=47 pairs).  According to the
table, the mean for females at all stages is higher than for males.
This indicates milder labels for females. However, the results were

significant only at the stages of bail (p = .005) and final disposition



Table 8

T—test of Means for Males and Females in Unequal
Roles at Three Stages of Adjudication
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Male Female T-test Significance Level N
BALL 1.19 1.47 -3.10 .005 47 paizrs
DEFERRED 1.38 1.43 -0.50 .S 47 pailrs
DISPOSITION
FINAL 1.46 1.75 ~1.93 .05 24 pairs

DISPOSITION
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(p = .05). TFor these two stages we reject the null hypothesis

and alternatively conclude that females, regardless of whether they
play dominant or minor roles, receive significantly milder labels

than their male partners. The results of the t-test are not signi-
ficant at the deferred disposition stage. %Therefore, we féil to
reject the null hypothesis and conclude that females do not receive
significantly milder labels at this stage. We now test the hypothesis
with the equal role group.

Table 9 shows the results of a t-test of the means for males
and femalgs who played equal roles (N=58 pairs). As with those pairs
who played unequal roles, the means for the females were higher than
those for the males which indicates milder labels for the females.

However, the results were significant at all three stages of bail

(p .025); deferred disposition (p = .05) and final disposition

.005). Therefore, we fail to reject the hypothesis and conclude

(r

that even when males and females play equal roles the females receive

significantly milder labels at all three stages of adjudication.

To summarize for Hypothesis 4, the results of Table 8 show that
females in unequal roles with males tend to receive significantly
milder labels at two out of the three stages of adjudication. Table
9 shows that females in equal roles with males receive significantly
milder labels at all stages. The appropriate conclusion to‘both
tables is that females, regardless of their roles in the criminal
act, receive significantly milder labels than their male partners
at the majority of adjudication stages. This suggests that a

defendant's sex has a stronger influence upon the labeling process



Table 9

T-test of Means for Males and Females in Equal
Roles at Three Stages of Adjudication
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Male Female T-test Significance Level N
BAIL | 1.22 1.38 -2.00 .025 58 pairs
DEFERRED 1.45 1.60. ~1.88 .050 58 pairs
DISPOSITION ‘
FINAL 1.52 1.91 -3.25 ..005 23 pairs

DISPOSITION
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than the defendant's role. However, it is also possibie that sex
and role interact to influence the labeling process. To test for
this interaction effect, we turn to analysis of variance.

Analysis of variance allows the researcher to determine whether
indepéndent variables have significant interaction effects upon the
dependent variables. In this study, we are interested in whether
sex and role interact to affect the labels at the bail, deferred
disposition and final disposition stages. Since our data are non-
orfhogonal (cell frequencies are unequal) we employ a regression-style
analysis of variance which is specially designed to handle such
data. The characteristic of this approach is the examination
of a given effect only after the effects of all the others (including
interaction) are adjusted for.

The coding of the dependent variable is identical to the system
presented earlier in Hypotheses 2 and 4 where the higher tﬁe mean the
milder the label. Sex is coded 1 = male, 2 = female. Role is coded
as 1 = dominant, 0 = minor.

Assuming that there is no interaction effect between sex and role,
the null hypothesis would state:

'H0=There is no interaction between sex and role. .

Alternatively, ﬁe predict:

H=There is an interaction effect between sex and role.

Table 10 shows the analysis of variance summary table for the-
first stage of bail. According to the table, there is not a signi-
ficant interaction effect between sex and role. Therefore, we fail
to reject the null hypothesis and conclude, instead, that the

effects of sex and role are additive. That is, differences in sex



Table 10

Analysis of Variance Summary
Table For Bail
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Source of
Variation

Main Effect
Sex
Role
Explained
Residual

Total

91

93

Mean Square F Significance of F
1.174 5.795 p=.005
0.549 2.713 p=.10
0.549 2.713 p=.10
1.174 5.795 p=.005
0.203
0.223

N=94 defendants (47 males

and 47 females)
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Table 11
Table of Means and Standard Deviations
For Bail
Role
Minor Dominant Row Total
Male X=.136 X=1.14 X=1.19
N=11 N=36 X=47
s.d.=.50 s.d.=.35 s.d.=.40
Female X=1.50 X=1.36 X=1.47
N=36 N=11 N=47
s.d.=.51 s.d.=.50 s.d.=.50
Column Total ’)E=1.57‘ %=1.19 X=1.33
N=47 N=47 N=94 defendants
s.d.=.50 s.d.=.40 s.d.=.47
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produce the same results as differences in role. More specifically,
according to Table 11, the mean for males as a group is the same as
the mean for dominant partners. Likewise, the mean for the females
as a group is the same as the mean for minor partners. In other words,
one need not know the defendant's role to predict the label. Simply
knowing the defendant's sex is sufficient. This is a particularly
interesting finding since we later learned from the interviews with
legal officials that role is not likely to influéﬁce all bail
decisions. The information utilized by the judge does not always
include tpe police offense report (which outlines the defendant's
involvement in the offense) uniess the report is furnished by the
prosecutor or defense attorney in an attempt to point out aggravating
or mitigating factors to the judge during the bail setting. However,
since co-defendants appear together at the bail setting they can be
compared to one another in many ways, including roles. Therefore,
role can influence the bail decision but since we do not know in
which cases the judge actually used the offense report we are unable
to discern where the relationship between bail and role is spurious
and where it is not.

Table 12 shows the analysis of variance summary table for the
deferred disposition stage. According to the table, sex has a sig-
nificant main effect but more importantly, there is a significant
interaction effect between sex and role (p.=01). Furthermore, the
interaction effect explains a significant amount of wvariation in this
decision (p.=05). Therefore, we reject the null hypothesis and
alternatively conclude that‘the effect of role varies between males

and females. More specifically, according to Table 13, females in
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Table 12

Analysis of Variance Summary Table

For Deferred Disposition

Source of
Variation

Main Effects
Sex
Role
Sex ‘X Role
Explained
Residual -

Total

86

89

Mean Square F Significance of F
0.426 1.875 n.s.
0.736 3.238 p=.10
0.226 0.995 n.s.
1.530 6.731 p=.01
0.683 3.005 p=.05
0.227
0.243

90 defendants (44 males and 46 females)
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Table 13

Table of Means and Standard Deviations
For Deferred Disposition

®

Role

Minor Dominant Row Total
Male X=1.22 X=1.40 X=1.36

=9 N=35 N=44

s.d.=.44 s.d.=.50 s.d.=.49
Female X=1.54 X=1.09 X=1.43

N=35 N=11 N=46

s.d.=.51 s.d.=.30 s.d.=.50
Column Total X=1.48 X=1.33 X=1.40

N=44 N=46 N=90 defendants

s.d.=.51 s.d.=,47 s.d.=.49
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 dominant roles have lower means than males in dominanp roles. Similarly:
females in minor roles have higher means than males in dominant roles.

In other words, a dominant female is responded to more punitively than

a dominant male yet less punitively than a male when both play minor
roles.

Table 14 shows the analysis of variance summary table for the
final disposition stage. According to the table, there is nof a
significant interaction effect between sex and role. Moreover,
neither sex nor role have significant main effects though sex does
approach gignificance (p = .127). Therefore, we fail to reject
the null hypothesis and alternatively conclude that sex and role do
not interact to affect this decision nor do either of these variables
have significant main effects. More specifically, according to
Table 15, the means of females are the same regardless of role.
Furthermore, the means of males are the same regardless of role.

In other words, role does not affect the labels accorded to males
or females at this stage. Although we fiﬁd larger differences in
means when we compare the males to the females, these differences
are not significant; In other words, sex appears to have more
influence on the final disposition stage than role but this effect
does not quite reach significance_

To summarize this analysis of variance procedure, role and sex
have additive effects upon the bail stage but interviews with legal
officials show that any relationship between role and bail could be
spurious. Role and sex interact to affect the deferred disposition
stage but neither role nor sex have a significant interaction effect

upon the final disposition stage. The appropriate conclusion to
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Table 14

Analysis of Variance Summary Table
For F¥inal Disposition

Source of
Variation

Main Effects
Sex
Role
Explained
Residual

Total

DF Mean Square _F Significance of F
2 0.272 1.297 n.s.
1 0.495 2.354 n.s.
1 0.003 0.013 n.s.

51 0.272 ‘1.297 n.s.

51 0.210

53 | 0.212

N=54 defendants (28 males and 26

females)
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Table 15

Table of Means and Standard Deviations
For Final Disposition '

Role
Minor Defendant Row Total
Male X=1.57 ¥=1.62 ¥=1.61
N=7 N=21 N=28
s.d.=.53 s.d.=.50 s.d.=,50
Female X=1.81 X=1.80 ®=1.81
N=16 N=10 N=26
s.d.=.40 s.d.=.42 s.d.=,40
Column Total X=1.74 X=1.68 X=1.70
N=23 N=31 N=54 defendants
s.d.=.45 s.d.=.48" s.d.=.46
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these analysis of wvariance tables is that role is unlikely to ipteract
with sex.

What the tables show, however, is that sex has significant main
effects at the first two stages and it approaches significance at
the final disposition stage. This emphasis on sex is substantiated
by the pattern of milder labels for females whether they play dominant,
equal or minor roles and harsher labels for males whether they play
dominant, equal or minor roles. This suggests that the defendant's
sex has a stronger influence upon the labeling process than the
defendant's role. 1In other words, the indication is that females
receive milder labels because they are females and the males are
labeled more harshly because they are males. Given this relationship
between sex and labeling, then, what is it about a defendant's sex
that influences the labeling process?

One possibility for this relationship between sex and labeling
is the tendency of females to have less extensive prior criminal
records. Indeed, the descriptive informafion presented earlier in
this chapter showed that the females in this sample had significantly
milder prior criminal records than the males. In addition, the
interviews with legal officials pointed out the fact that their
decisions are greatly influenced by a defendant's prior criminal
record. Furthermore, failure tov control for prior criminal record
is the criticism most often cited against research which compares the
court's labeling of male and female offenders. The argument is that
the differences attributed to sex would diminish if the focus was
limited to males and females with prior criminal records. To avoid

any such shortcoming in this study we examine the relationship
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between sex and labeling for those pairs where both partners have
prior records. In addition, we examine this relationship first for
those pairs who played unequal roles and then for those pairs who
played equal roles. This procedure will allow us to determine
whethér a defendant's role affects this trelationship. (Prior criminal
record is coded as 1 = record, 0 = no record. The sample size
precludes controlling for the severity of the prior record. However,
we should note that in all of these cases the prior record of the
feﬁale was either equal to or less serious than that of her
male partner. None of the females had more serious prior records than
their partners.)

For those pairs who played unequal roles and both partners had
prior records (N=20 at bail and deferred disposition stages; N=14
at final disposition) a t-test was computed on the means of males and
females to determine if there were significant differences between
them. Then, for those pairs who played equal roles and both partners
had prior records (N=26 at bail and deferred disposition stages;
N=12 at final disposition) a t-test was computed on the means of
males and females to determine if there were significant differences
between them. If, when holding prior record constant, the females
in either the equal or ﬁnequal role groups still have significantly
higher means (which indicates milder labels) we can conclude that,
despite their records and their roles, the females continue to
receive significantly milder labels. This finding would indicate
that the relationship between sex and labeling is not affected by
prior criminal record. On the other hand, if holding prior criminal

record constant causes the statistical relationship between sex and
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labeling to disappear, then we can conclude that the labels assigned
to male-female co;defendants are affected by the nature of their
prior records regardless of sex or role.

Table 16 shows that the females in the unequal role group have
the higher means at all stages, and the t-tests are significant at
the bail (p = .01) and final disposition stages (p = .10). The
statistical relationship between sex and labeling remains at two
of the three stages when prior criminal record is held constant.

Turning to those pairs who played equal roles, Table 17 shows
that the ﬁemales have the higher means at all three stages, but the
t-tests are significant at the final disposition stage only (p = .05).
The statistical relationship between sex and labeling disappears at
two of the three stages when prior criminal record is held constant.
The appropriate conclusion to the findings presented in Tables 16
and 17 is that, regardless of role, when both partners have records
the females c¢ontinue to receive the milder label. However, the
differences between males and females aré no longer statistically
significant at certain stages, but particularly with those who played
equal roles. In other words, the labels of males and females more
closely resemble each other at certain stages when both partners
have prior criminal records. We assume that the higher means of the
females can be attributed to the fact that their prior records were
generally less serious than those of their male partners. Since the
severity of the prior record influences labeling, the females have a
decided advantage over the males.

To summarize this section of the analysis, the results from the
four hypotheses show that role is not consistently related to the

equality or severity of labeling at all stages nor is it likely to



Table 16

T-test of Means for Males and Females in Unequal Roles
with Prior Criminal Record as Comntrol Variable
at Three Stages of Adjudication
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Male Female Significance
With Record With Record T-test Level N
BAIL 1.15 1.45 -2.14 .01 20 pairs
DEFERRED 1.25 1.30 - .33 .S, 20 paixs
DISPOSITION .
FINAL 1.36 1.64 -1.47 .10 14 pairs

DISPOSITION
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Table 17

T—test of Means for Males and Females in Equal Roles
with Prior Criminal Record as Control Variable
at Three Stages of Adjudication

Male Female Significance
With Record With Record T-test Level N
BAIL 1.23 1.34 -1.10 n.s. 26 pairs
DEFERRED 1.42 1.54 - .85 n.s. 26 paire
DISPOSITION
FINAL 1.50 1.83 ~-1.74 .05 12 pairs

DISPOSITION
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interact with sex to produce a statistically significant effect.
Furthermore, when prior record is controlled, the statistical
differences between males and females tend to disappear when they
play equal roles yet remain when they play unequal roles. Overall,
sex seems to have a stronger influence upon the labeling process
than role.

However, there was one exception to the pattern. At the deferred
disposition stage, dominant females received harsher (though not
stétistically significant) labels; equal partners received a statis-
tically significant number of equal labels; and role interacted with
sex. In other words, role has effects at one stage but not others,
This conclusion regarding the effects of role upon labeling is based
on data gathered from court records. To supplement these data, we
also collected data from interviews with legal officials.

In the next section of this chapter, we present the results from
these interviews. These interviéws provi@ed the following insights
which show how role does or does not affect the labeling process,
deﬁending upon which stage of adjudication is under study.

We begin with the bail stage. The Project Director of the
Pre-Trial Release Program (the unit responsible for making PR bond
recommendations) explaiﬁed that the report provided by this unit to
the judge who sets bail includes the defendant's prior record,
residence, family ties, and employment. In addition, this report
notes the type of offense allegedly committed by the defendant, but

it does not include the police offense report which describes

how the offense was committed and the defendant's actions during the

offense. However, the judge who sets bail explained that in certain



123

cases either the prosecutor or the defense attorney will furnish
him with an offense report (written by the arresting police officer)
in order to point out aggravating or mitigating factors which might
affect the bail decision.

The problem is that we do not know when the judge was or was not
given an offense report. As a result, we do not know when role was
taken into consideration in the bail decision and when it was not.
However, the judge said that co-defendants appear together as pairs,
not individually, during the bail setting. Both defendants come
forward to stand before the judge and he determines bond, first for
one defendant snd then the other. Thus, the judge can make comparisons
between defendants in a pair and, if he has the offense report, these
comparisons are likely to include the defendant's role in the crime.

Moving on, we find that role becomes important in later stages
of adjudication. Prosecutors, defense attorneys and judges explained
how a defendant's role can influence their decisions. For example,

.
prosecutors said that they would be willing to give the minor partner
more favérable treatment by either dismissing the charge or reducing
it to a misdemeanor, yet the dominant partner might be denied such
a favor. In addition, prosecutors said they would be more likely to
agree to a deferred disposition for the minor partner but insist that
the dominant partner be fully adjudicated instead.

Defense attorneys said that they would be likely to request that
the minor partner's charge be reduced to a misdemeanor or even
dismissed if that defendant's involvement in the crime was minimal.
These same attorneys also noted that judges prefer to hand down equal
dispositions to co-defendants when it appears that both defendants

were equally involved in the crimes.
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The judges agreed that role should be taken into consideration
in legal decision-making. However, as noted above, the judge who
sets bail may not be able to consider role if he is not furnished
with an offense report. The judges who hand down case dispositions
said that they consider role in these decisiwms. They explained
that the defendant who is minimally involved in the offense is often
treated with more leniency than the more culpable co~defendant.

The classic example cited by the majority of legal officials, including
judges, was a "typical" case where one defendant waits in the getaway
car while the armed co—&efendant robs the grocery store. By law,

both are charged with the same offense (aggravated robbery) but in
reality the driver of the getaway car is likely to receive the milderx
disposition.

The recommendation made to the judge by the probation officer
may also be influenced by the defendant’s role. Even though pre-
sentence investigation reports are written individually on co-defendants
without comparing one to the other, the recommendation made in this
report may be influenced by the defendant’s role. The probation
officers explained that their recommendations are based primarily
on the defendant's background rather than on the details of the
instant offense. However, if one defendant is obviously less |
culpable than the other the recommendation would tend to favor this
defendant.

It is clear that there are some agreements and some discrepancies
between the data from the court records and the data from interviews

with legal officials., ¥For example, both sources of data indicate
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that role has little effect on bail. However, a major discrepapcy
is that legal officials say role may affect the deferred disposition
and final disposition stages but the data from the court records
show that roleiaffects the deferred disposition stage but mnot the final
disposition stage. What are the reasons for these discrepancies?
First, it is possible that the relatively crude measure we used
to operationalize role is not sensitive enough to detect when there:
are differences in role and when there are not. Second, although
legal officials say role may affect their decisions there may be
few cases where it actually does or the way it affects their decisions
is not apparent in the court records. Third, role may not he a
discrete variable but inextricably entwined not only with the defendant's
sex but other characteristics as well. Fourth, role may be important
but it is overshadowed by other factors which are not apparent in
the court records such as the strength of the evidence or the inter-
personal dynamics between court personnel. Finally, it may simply
be that role affects the deferred disposition stage but not the
other stages.
Recall that the data from court records served as the major
source of information on co—defendénts while the data from interviews
with legal officials was intended to serve as a secondéry or supple-
mentary source of data. We expected the two sources of data to comple-
ment one another. Instead, we find that both sets of data contradict
one another. Given these contradictions, which data source should we
regard as more representative of the labeling of co-defendants in Denver

District Court? We are going to abide by our original intention to
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use the court records data as the major source of data on co-defendants
for the following reasons: First, the court records data provides
information on all male-female co-defendants whose cases were filed
in the court (for whom information was available on both partners)
from 1972 through 1977. On the other hand, the legal officials we
interviewed were unable to recall cases adjudicated as far back as
1972 because few of them were employed by this court at that time.
In fact, the majority of legal officials we interviewed took office
during the past two to three years. Thus, the cases they could
recall occurred either towards the end of the data collection
petiod (1577) or after the data collection period had ended (1977
to the present). Even those officials who had been employed by
the court all through the data collection period tended to recall
cases occurring during recent months and years. Thus, thelr re-
collections are not necessarily representative of all cases filed in
the court during the data collection period from 1972 through 1977.

Second, the court records data provi&ed detailed information on
each case in the sample including demographic characteristics, type
of offense and role, and the disposition. Legal officials, on the
other hand, were unable to recall such specific information on any
individual case. Inétead, their recollections were extremely
general and their conversations tended to deal with '"types" of cases
rather than specific cases.

Finally, the third reason for viewing court records as the major
source of data is these records yield larger samples than the interview
data. These larger samples are more amenable to statistical analysis,

particularly multivariate analysis. Thus, for these three reasons:
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1) the representativeness of the court records data; 2) the detailed
information it provides on each pair in the sample; and 3) the ability
to use multivariate analysis on these data, we choose to remain with
our original intention of using court records data as the major source
of data and viewing interview data as secondary.

This is not to .suggest that the interview data was inferior or
invalid. On the contrary, the interview material provided a rich
source of data on public officials'policies and experiences with
co-defendants and helped to clarify some of the statistical findings.
Furthermore, we have no reason to doubt the validity of these inter-
views.  Once permission from administrative heads. was granted, all
legal officials willingly participated in the project and did not
appear to answer the interview questions under duress. Each group of
officials (probation officers, defense attorneys, proseculors and
judges) tended to offer the same sort of responses to the interview
questions. In other words, there was a great deal of consistency
among members of each group. We regard thé interview data as an
invaluable addition to our study of co-defendants but, because of
the three major reasons cited above, the court recoxrds will be viewed
as the major source of data and these records show that role does
not affect labeling at évery stage. -

The preceding analysis examined ;he effects of sex and role
upon the legal processing of male-female co~defendants. However,
as many studies have shown, decisions reached in the criminal justice
system result from the interplay of several variables, not just a

few. Therefore, in this final portion of the analysis we look at the
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effects of all the variables known to influence legal processing.

The purpose is to determine the best predictors of the labels assigned

to males and females.
The Effect of Offense Variables Upon Labeling

Recall that according to societal reaction theory, three cate-
gories.of variables affect the labéling process. These three cate-
gorias and the variables within each category are: 1) characteristics
of fhe defendant--this category includes the social chafacteristics
of age, sex, race and educational, marital, and employment status,
whether the defendant has minor children to care for, source of
support, stability of residence, and extended-family ties in Denver.
This category also includes the defendant's prior criminal record;

2) characteristics of the offense-—this category includes the severity
of the offense, number of charges, use of weapon, and role; and

3) organizational variables——~this category includes trial format,
whether the defendant plea-bargained; length of pre-~trial detainment,
time elapsed from arrest to case disposition, type of counsel,
probation officzr's recommendation, judge, and the results of prior

organizational processing such as the defendant's bail release status

and whether s/he has another case pending.

Hypothesis 5

The fifth and final research question is, Which variables best
predict the labels assigned to males and females? In response to this
question the null hypothesis states:

HO=A11 three categories explain equal amounts of wvariance in labeling.
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The alternate hypothesis, based on a review of the research in

Chapter II, states the following relationship:

H5=Variables associated with the offense explain more variation in
labeling than either organizational variables or the charac-
teristics of the defendant.

This hypothesis is tested with a stepwise multiple regression
analysis. The pur